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$Uf3JECTTflTLE DATE RESTRICTION 
.. : 

.. · ·.· 

l. report re events of March 30, 1981, Sp n.d. 

RESTRICTION CODES 

Presidential Records Act - [44 U.S.C. 2204(a)) 
P-1 National security classified information [(a)(1) of the PRA). 
P-2 Relating to appointment to Federal office [(a)(2) of the PRAJ. 
P-3 Release would violate a Federal statute [(a)(3) of the PRAJ. 
P-4 Release would disclose lrade sectets or confidential commercial or financial 

information [(a)(4) of the PRAJ. 
P-5 Release would disclose confidential advice between the President and his advisers, or 

between such advisors [(a)(5) of the PRAJ. 
P~ Release would constitute e clearly unwarranted invasion of pen;onal privacy [(a)(6) of 

the PRA]. 

C. Closed in accordance will\ restrictions contained in donor's deed of gift. 

Freedom of Information Act - (5 U.S.C. 552(b)) 
F-1 National security classified information [(b)(1 ) of the FOIA). 
F-2 Release could disclose internal personnel rules and practices of an agency [(b)(2) of 

the FOIA). 
F-3 Release would violate a Federal statue [(b)(3) of the FOIAJ. 
F~ Release would disclose trade sectets or confidential commercial or financial 

information [(b)(4) of the FOIAJ. 
F-6 Release would const~ute a clearly unwarranted invasion of personal privacy [(b)(6) of 

the FOIAJ. 
F-7 Release would disclose information compiled for law enforcement purposes [(b)(7) of 

the FOIAJ. 
F.S Release would disclose informaHon concerning the regulation of financial institutions 

[(b)(8) of the FOIAJ. 
F-9 Release would disclose geological or geophysical information concerning wells [(b)(9) 

of the FOIA). 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 18, 1981 

FRED F. FIELDING 

RICHARD HAUSER~ 
John Hinckley 

I spoke with Chuck Ruff, who indicated that Hinckley was being 
moved today to Quantico. The grand jury is expected to return 
an indictment within the "next couple of weeks." 

I asked Chuck to alert us to any event. which, in his judgment, 
would require a White House response and to provide us with 
guidance for responding. 



BACKGROUND FOR LARRY SPEAKES 

F.F.Fielding 
3/31/81 

During the course of yesterday•s events, there may have been 
some public confusion in discussions about succession of 
Presidential authority and command authority. 

Succession of Presidential authority in the event of a 
President's inability to perform the powers and duties of 
the Office is found in ArticleXXV of the constitution. The 
order of succession of Presidential authority is codified in 
Title 3, United States COda S 19. 

The term •command authorityn, or more properly National 
Command Authority, refers to the pre-existing orders of the 
Commander-in-Chief and the established procedures and chain­
of-command to be followed in the event of certain lilui.ted 
military situations. Although these matters are classified, 
the National Command Authority procedures cover certain 
delegations from the President to the Vice President and to 
the Secretary of Defense in the event of specific circum­
stances. National Command Authority procedures have been 
adopted by many prior Administrations, as well as by President 
Reagan when he took office. 

. . 
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BACKGROUND FOR LARRY SPEAKES 

. . . ,. 

F. F. Fielain9 
3/31/81 

During the course of yesterday's events, there may have .been 
some public confusion in discussions about auecesaion of 
Pr~~idential; authority and command authority. ~ , 

rer:· ·"°;)" fc -.t 

Succession of Preaidential- authority in the event of a 
President's inability to perform the powers· and duties of -.. 
the Office is found in Article. xxv of the Constitution. The 
order of succession of Presidential authority is codified in 
Title 3, United Sta tea Code S 19. · 

. . 
The teJ:m •command authority", or more properly National 
Command Authority, refers to the pre-existing orders of the · 
Commander-in-Chief and the eatabliahed procedures and chain­
of-command to be followed in the event of certain limited • 
military situations. Al.tbouqb these matters are classified, 
the National Command Authority procedures cover certain 
delegations from the President to the Vice President and to 
the Secretary of Defense in the event of specific circum­
stances. National Command Authority proced\ires have been 
adopted by many prior Administrations, as ~ well as by President 
Reagan when he took office. 
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P.F.l'iel4in9 
3/31/81 

Dw:J.nv ~ couee of yuterd&y'• evanta, there .. Y bave been 
aome public oonfuion ia 4iacuaaicma about auoceaaion of 
h'eaidentlal autbority an4 ooma•nd authority. 

sucoeaaion of PreaiclenUal authority in the event of a 
President.'• inability t.o perfom -- power• and 4utiea of 
the OfUae i• found ia Article XXV of th• COn•tit.ution. 'Iba 
order of S11Ceeaaion of Preaidential aut.borit.y ia codified in 
tiUa 3. tJnited St.at.ea Code S lt. 

9'e t.em •cowaad aut.horit.J'•, or more properly Mational 
CC 1en4 A\lt.boriqo, nfera t.o the pre-exiaUD9 order• of the 
ec-uder-in-chief and the eatabliahed procedure• ud chain­
of-ca-•Dd t.o be follow4 in Che neDt. of cert.ain liait.ecl 
llilit.ary ait.uati.ooa. .UtbowJb theH Mtt.era are olaa•ified, 
the ltat.ioDal Co-end JUtt:ho.-ity proced.uraa oover oertain 
dalegatioraa f rca tba Pr .. id.ent to the Vice Pr .. ident. and to 
the &eontary of Defenae in the event of apecif ic ciroma­
atanoea. Hational C:omeencl Authority procedurea bave been 
adopted by many prior AdminlauaUona, •• well aa by Pruident. 
Ma9an wben ha took office. 

-------~------



F.F.Fielding - 3/31/81 

BACKGROUND FOR LARRY SPEAKES 

During the course of yesterday's events, there may have been 
some public confusion in discussions about succession of 
Presidential authority and command authority. 

Succession of Presidential authority in the event of a 
President's inability to perform the powers and duties of 
the Office is found in Article XXV of the Constitution. 
The order of succession of Presidential authority is codified 
in Title 3, United States Code § 19. 

The term "conunand authority", or more properly National 
Conunand Authority, refers to the pre-existing orders of 
the Conunander-in-Chief and the established procedures and 
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r.r.rtel4ln9 - J/Jl/11 

Durinf 1:be oourae of Y98~7' • eftllU, t.har• -Y baft been 
... pablia oonfuaiOD in 4i801laaion• about. a110Ce .. iOD of 
Pna~tial ataborlq u4 oo••Dd aatboritf. 

laooeaaloa of Preaideat:ial. aatlaority 1a tbe nent of a 
Pnaldent:'• inabili- to perfom t:be poRr• u4 daUu of 
tba Offiae 1• found la Ard.ala DY of tba C..tibaUOD. 
The order of nooea•1on of PreaideDU.al aat:borit:7 i• oo4lfia4 
ia Tille J, unit.94 lt:atea COde I lt. 

na ~ •oc and &1Rbo&'i.,,•, or 110ra pnperl:r .. ticmal 
Cc end Anbority, refara to tlae pn-a.inia9 ozden of 
the a-: •Dder-ia-chi•f ud tbe ••tablillbed pnoedare• ADd 
cbaln-of-oar •"" to i. foll.owed in tM eYeDt. of oertain 
llllit:uy aiaatiou. &1~ theM pzooedar• are claaai­
f1e4, ~ chain of ocn ·nd iDit:iall7 rm. frca tJae o • .,.,_.. 
ia-cbiaf to the leont:ary of Defenae who baa aatborit.y over tiMa 
Department: of DefaDM and it:a COllpODellt: Arae4 Senicu. 
Mat.ioaal CcJr •n4 Authority pi:oced.ur•• haft Man acSoptecl bf 
wy prior Adelniauat.iona, •• well •• by Pnaident -9an 
vbM he uok office. 
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Presidential authority and COlllllUU\4 authority. 

sucoeaaion of Pr••idential authority in the event of a 
President'• inability t.o perform the power• and duUea of 
the Office ia found in Article XXV of the Constitution. 
The order of aucceaaion of Prea14ential aut.hori~y is codified 
in 'l'itl• 3, United Stat•• Code S 19. 

The term •command authority•, or more properly National 
Command Authority, ret•r• t.o the pre-exiatinq order• of 
the COmmander-in-ChJ.ef and the eabbliahed procedure• and 
ohain-of~d to be followed in the event of certain 
milit&J:y aituationa. Althou9h th••• procedures are claaai­
fied, dle chain of coanend iniUally rune from the Conaander­
in-Chief to the Secretary of Defenae who ha• authority over the 
Depertaeot of De fen .. and l ta compo= Anne~ Services. 
National Comand Authorit;l~ been ~rby many prior 
Adainiatrationa, aa well a by Preside gan when he took 
office. 

~ :f@lrJ!C ~ 

~ 

National Command Authority procedures have been adopted 

b 

National Command Authority procedures have been adoptedby many 

National Command Authority procedures have been adopted b 



During the course of yesterday's events some confusion 

arose in the media concerning the issues of succession of 

authority in the event of the inability of the President to 

discharge the powers and duties of his Office and the issue of 

"command authority" or chain of command as it relates to 

military operations. 

The former, Presidential succession, is governed by 

the XXV Amendment to the Constitution which provides for 

the Vice President to assume and discharge the powers and 

duties of the Off ice of the President as Acting President 

whenever: (1) The President transmits to the President 

Pro Tempore of the Senate and the Speaker of the House of 

Representatives his written declaration that he is unable 

to discharge the powers and duties of his Office; or (2) the 

Vice President and a majority of the heads of Executive 

Departments transmit a similar written declaration to the 

President Pro Tempore of the Senate and the Speaker of the 

House of Representatives. The Vice President, under those 

circumstances would continue as acting President until a 

written declaration to the contrary was transmitted to 

the President Pro Tempore of the Senate and the Speaker of 

the House of Representatives. 

Next in line of succession after the Vice President are the 

Speaker of the House of Representatives, the President Pro Tempore 

of the Senate, the Secretary of State, the Secretary of Treasury, 

the Secretary of Defense and so on down the line of Cabinet 

officials. 

RAH - 3/31/81 
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National Command Authority (NCA) refers to those persons 

with the authority to command or direct the activities of the 

Armed Forces of the United States. The NCA consists only of 

the President and the Secretary of Defense or their duly deputized 

alternates or successors. The chain of command runs from the 

President who at all times is the Commander-in-Chief of the 

Armed Forces under the Constitution, directly to the Secretary 

of Defense who, subject to the direction of the President, has 

authority over the Department of Defense and its component 

Armed Services. 

In the case of the death or inability of the President to 

discharge the powers and duties of his Office, the order of 

succession to the Presidency is as prescribed in the XX and XXV 

Amendments to the Constitution and the implementing legislation 

codified at 3 u.s.c., Section 19. Whoever may succeed to the 

Presidency pursuant to these provisions or law and the Constitution 

becomes the Commander-in-Chief and simultaneously part of the 

National Command Author~ty . 

At all times during March 30, 1981, Secretary of Defen 

-Weinberger exercised authority over the activities of the 

Department of Defense and its component armed services -

to the direction of President Reagan. This exercise o~ 

was in accordance with the policy established in Depar 

of Defense Directive 5100.30, issued December 2, 1971 . 
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Duri.D9 th• cour- of yeat.erd&J''• eventa, tbere -l' baft been 
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Praaident'• 1nab111t7 to pufom the power• and 4uU•• of 
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ill tittle J, uaited ltatea C04e I 11. · 

Th• tam •COM"'Nl authority•, or a:>n properly .. tioaal 
Cc •NS &.ut.laosity, nfer• to th• pre-exiating orde.ra of 
the ca11ender-ila-chl.ef aa4 th• utabli•W pnoe4ana and 
ohain-of-oci nan4 to be followecl 1a tM eTeAt of ~oenaia~ 
llllituy aituationa. Ali:bo119h ~·• prooeclun• are oluai­
fied, tb.e ohain of cowmand biUally run• fr• the ca11 and•r­
ln-cbi•f to ~ 8eontary of oeten.. who bu aat:Msity o.er t:be 
Depart:Mnt of DefeA .. an4 it• OOllpODellt. ArM4 Senic••· 
HaUonal ccw·nd bt:hority ba• been ueroi•..S by many prior 
Mm•niatrationa, •• well aa by Pr .. icteat ~ .. when he took 
office. - '. 
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During the course of yesterday's events some confusion 

arose in the media concerning the issues of succession of 

authority in the event of the inability of the President to 

discharge the powers and duties of his Office and the issue of 

•command authority• or chain of command as it relates to 

military operations. 

The former, Presidential succession, is governed by 

the XXV Amendment to the Constitution which provides for 

the Vice President to assume and discharge the powers and 
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RAH - 3/31/81· 



THE WHITE HOUSE 

WASHINGTON 

Honorable Strom Thurmond 
President Pro Tempore 
United States Senate 
Washington, D.C. 20510 

Honorable Thomas P. O'Neill, Jr. 
Speaker of the House 
House of Representatives 
Washington, D.C. 20515 

Dear Sirs: 

Pursuant to the Amendment XXV, Section 3 
of the United States Constitution, I 
hereby inform you of my present inability 
to discharge the powers and duties of the 
President and to inform you that those 
powers and duties shall be discharged by 
the Vice President as Acting President 
Wltil further written declaration to ·the 
contrary from me. 

Sincerely, 



Honorable Strom Thurmond 
President Pro Tempore 

THE WHITE HOUSE 

WASHINGTON 

United States Senate Washington, D. C. 20510 

Honorable Thomas P. O'Neill, Jr. 
Speaker of the House 
House of Representatives 
Washington, D. C. 20515 

Dear Sirs: 

Pursuant to Amendment XXV, Section 4 of the United 
States Constitution, we hereby inform you of the President's 
present inability to discharge the powers and duties of the 
Off ice of the President and to inform you that those powers 
and duties shall be discharged by the Vice President as 
Acting President until further written declaration to the 
contrary from the President. 

Sincerely, 



,. 

. I 
.4 ' 

THE WHITE HO'JS'.:: 

WASHI N GT0:-'1 

August 21, 1975 

l 

SUBJECT: 25th Amendment 

25th Amendment Provisions 

The 25th Amendment provides for Presidential succes sicm in the ~ase of 
·removal, resignation, or death of a President and stipulates the proce­
dures for determining both the existence of Presidential incapacity arid 

c. the termination of that state of incapacity. 

Section l of the Arnend!nent specifies that in the case of the death or resig­
nation of the President or his removal from office, the Vice President shall 
become President. Section 2 states that if there is a vacancy in the office 
of the Vice President, the· President shall nominate a Vice President who 
would take office upon being confirmed by a majority vote of both houses of 

· Congress. 

Section 3 provides for a Presidential declaration of inca?acity. Under this 
Section, the President t!"ansmi.ts a written st2.tem.ent to :he President pro 
t en1p o :-e of L'n.e S e n c.t c and th e S? 2 2.:(':::! !" o f t'!-:. e Eouse o~ ?, ,,9.:-e s e ::ct2.ti;,-es 
dtclari:i.g that he is unable to di s ch2.rge the p o \ve:r.3 2.n :.!. c::.: ties 0£ his office. 
Upon that action, the Vice President becomes Ac!:ing President, discharging 
the powers and duties of the office of the Preside:c.t, until such time as the 
President transmits to the President pro tempo re of t!i. e Sen2.te and the 
Speaker of the House a written declaration that he has regeined his ability 
to execute the responsibilities of his office. The Pre siC.e!1t then resumes 
the powers and duties of his office~ 



•• 

( 

Page 2 

Section -1 provides for a situation in v1hich the Preside:-:-: citheT is unable 
01· un»':illlng to declare his O\Vn inc2.pacit:,·. la suc'h 2. c::..::::::, th.:: Vice 
Pre siclent a.nd a m.ajority of the Secretaries of the Exe cc~ -;:i;..-e Departments, 
or sttch other body as Congress m"3.y by la v.· provide, .!_i cc.r!. tra:i.smit to the: 
Pn~ sidcnt pro tempore of the Senate and the Sp22.1:e r oi t~;.c Ha~s e their 
v:r-iaca declaration that the President is un').ble to disc"'::.~:::ge thz powers 
and duties of his office. Upon this occurrec;.ce, t:.1~ Yic2 President irn,.-ne­
diately assumes the powers and duties of the office c.s _.l_;::ti."lg President. 

The President can regain his authority by transmitting 2.. \':ritten dcc::lara-
tion to the President pro tempore and the Speaker of free House that no 
incapacity exists. He then resumes his PO\'-·ers and duties unless the Vice 
President and a majority of the Executive Dcp2.rtrrte:i.t S.c·cretc..ries trans:!:llit 
\':Lhi::1 four d.:!.ys to the President pro te1npore oi fr.e S'-':::::_t2 c..Ed the Sr)ea.ke::.-
of the House their \vritten decl<:..ration th2.t the Preside::-,: ~.-eruai!"ls unable to 
discharge th-:! responsibilities of his office. In the.:: e-.-e,:t, the Congress 
l!'.ust decide the issue, with the requirem2nt that it ass-c::-nble \·.·ithin 48 
hours fo::i; that purpose if it is not in session. A decisic::-, ?"11.ust oe reached 
wi~hin 2.1 days 2.iter receipt of the written cleclarc::.tion or the d<ite of asse~nbly 
when Congress is not in session. I£ Congress deter:rni:--.<.:.s by a b.vo-t11irds 
vote of both houses tha.t the President is ur.c.ble to dis<:+.2.rge the powers 

~nd d'~ties o:f his office, the Vice President shc.11 ~o::t:~:o.:;:: lo discharge 
those duties as Acting President. If the Co:-:.g1·ess cl::>.:::s ::i.ct ·_-c:e by hvo­
thi::ds of each house, the President shall resume th::; ::>c;::i::;rs 2_:cd duties 

of his off ice. 

Int:·)lementation of the 25th .Arrie:i.d..'llent 

The Z5th .Arnendn1cnt was ratified on Febru:::.:ry 10, 19:.7. :'.:ts p:.-ovisions 
l~-::,vc ::,._:::;,:~ utiliz8d hvicc, once lcpon Fcrds::,):1.~Lr.~1.'::.:~"'"'- ::.:-:~:. ~.:;::fi.::-n·1~·.tior1 <:s 

··.: i_ ·:-: :: ~-: l. ~ s .:.:-1.:. l"l t ;:'.11 d o ~:.:: 8 ~:~) (J:.1 F:'ord S :..; \..l.C' 1:.: ·:-.·-::- :-: i : .. ~ ·_· c; ::·:. --~ 7; _.- _. :~ :·_.~: ~:! ~-· ~r '.!. -~-) !...>~l 

.f.'1· ..... ~5.!.·::;~t!.t :'~i~·':\")11! s rcsig:na?~ic>;:-~~ D~!spit:~ t~i·_· :~,.:-: ~::a:.:~=·.(: ~.~t!1 ~_:1.te11d1i.Li..~:-lt 

·,,:2s in effect during the last tv;o years of LyT.do::-! Jo~u::;c, "!.: ~ P:r~si<lency, 

t1ic1·-<! is no r-ccord 0£ his m:>difying the written ag~ec:::-_;.;::t 0n i:ic2.pacity 
C.c:t.\T:.~cn hi.rnself and Vice President Hur.~r>'h::-cy to :::-t:,flcc': fae provisions 

of tl\c 1\rnt~n<l!11cr1t. 

1 / 'fhc: Cong~·c:ss has not provided by le:::lslc..tior~ :cir =-::·· 0':her syst~m. 
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As a result of President Eisenhower 1 s hea!"t 2.ttc:.cl: ir~. l c_: :;5 and his ileitis · 
att~ck duri!lg the start of his second terrn., :..1-ie P:!.·e:~;ic::::.-. ;.:.!l.d Vice Presi­
dcn~ Nix.on reached an agreement on the tcn;,pora:;:;· c1c:c:0~ution of Presiclcn- _: 
tir..l aut:10rity in the event of an inability r~:-d.8ring the P:cside~t incapable 
of exercising the powers and duties of his office. T!1i.:; ~:gr eer:-ient \t..·as in 
cffoci dnring President Eisenhower's st!·oke ~ l ':)57, e:.r>.~ !ts existence was 
not in:ide publicly known until a written <'.grecm.-=nt \': 2'.s released in l\.1arch, 

1958. 

Following the Eisenhower example, President Kennedy c:_nd Vice President 
Johnson signed an incapacity agreem~nt which \;,·as publicly released in 
August, 1961. President Johnson and Spe2.~er oi the Eo'..lse !vicCorn1ick 
signed an agreem::!nt in. Dec ember, 190 3, <.l:·!d P:~es i ·:l~~-_:. J ohnso.:.1 2#11d \Tice:: 
President Hurnphrey signed an agrecrncnt in Jc..!1t:a1·y, l SbS. Ti~c Jol-.nson/ 
1'v1..:Cormick agreement was not made public, and the Jo'!-:!!son/Eumphrey 
c:.greernent ,-,,as not publicly released until fr:e Presicie.!1~· s gall '.Jla,dde1· 
cpe:::-ation in October, 1965. All the \vritten agrec~r.er.ts, attacnecl at Tab A, 
were identical. President Kennedy, howcve:c, in his c;.ccompanying press 
rc!~-'lse, specifically stated that he and the Vice Preside:~1t had agreed on 
fiic \visdorn of Cabinet concurrence in 2.nd )i.ttor;;.e;: G.::1;:; :!:2.1 legal support 

fo!" the incapacity judgment. 

The principal difference between the aforc:!:l<:!r.:io.:-,~d :_;. :· "'c:·:r:1:::;1ts c-_nd the 
25th _l\rncntlment is that the agreernents 111.~de: no pro·,·:. :; ~-:-·n for resolvir.g 
a dispute between the President and Vic:t:! P2·esi:l.:::1t 0!1 t~:c question of in­
capacity. Rather, as one would expect in c.·.!1y •.-o~c_::1.t2_::-:.· :=~greer:-icn.t signed 
by a })resident, control over determinatio~ of t1:.·2 cxi::~e-:c·~ of incapacity 
r.::;si;ed solely with the President, as 10:1£! <'-She co':l:l ~r::·::. · :-;_u:i.!.cate, ?.nd 
c>~):~! !"OJ O\·~e!· tc .:·1"ll. ·i11 ?..Ci.on . o~ t11'2 ~~tc:trJ::.,: .!. ·: ~~! :.:: ~ : : :. ·:. ~ ~ ·< ·: :· ·.:~ :.~:~ -.-·. P?"';~siC~nt, 

-.-. . _.1 :2 ~- ~- ,_..- ~::.:; t~~,~ '\Ti .~~ '-! ~Jrcs .~. Ct .:' i1t ' h-:'..-.J :· -~ .~ : ·: ·· ;-· i_ · .. _-.:··. ~~ ~ :-·: . . ·:.-.- ~; ~ \ ·:: .: c.::· t"l·:c~ 

~. zr: h · · · · t · 11~c pre- :.Jt A.rn.cndnlcnt agrcenu:!nts were ·,,_ r~rt-:'~ :re 0:-~ : <'!" o c1:!·cum\·cnt 
Cc..::stitutiunal ambiguity and thus ove!·c on:' \"i.: e ? r<! s !.:i ·.,:1~i.al :·elucbnc e. . 

t0 e:-:ercis(! the Presidentfa.l po -_·, er r-.cccsse:.:·;· to :?~'-':oe:~·:-: co:i.ti.~'..tity in 
executive leadership . . There \Vere a m1n1~,,1· c: ii:~cl;:·(:-..· . .-.cie.:; '' ith relying 
solely on 111'.! opcratio;1 of a pe:!:SOi1?.l c:~g.-c . '.:-:: ,:-.: h~': '-':13c::: :·.President and 
YicC; ~-:Jrcsid~~nt: (1) it o:..ly Zt.pplicc1 to t1~ c: ! ·_'. :·; ;-: :; '.'.:i o:'.f:c, o[ th:· sig:o.atories; 
t?.i it c!id not carry the force of law ancl cci·.Jl:l i::ie c~"".?.ll(':>.;c: ~l ; 2.nd (3) it 
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::iuthori;-.cd the Vice President to act "vithol!t the p.::-ote='.'.:~~):1 of en.equivocal 
Co~1stitution;:il authority. This unc.::!~cc.in~;." Z..!ld :L: - <;>~-:..- se:-ious in<pli-
cation of a Vice Presidential assumption of Preside>·1ti;:_l powc~ \Vere the 
focus of argurnents in favor of a Constitutio11al 2.:!1"'.E..:!l.d:-:.!-c:!:t. 

ls sues 

Th~rc arc a number of issues which can be oi co:i:::er;: !:1 relation to the 
25th Am·~ndm,'!nt; 

(1) Under Section 3, when a President voluntaril)' de.:..1:.:::-e:; his own inabilitr 
to govern, he alone has the power to declare th2t the ~:c. =:iility ::o 1ongcr ex­
ists. There is no recourse under the Arn :=ndm.:=nf: io:r :'.-:? Vice President, 
tl1e Cabinet Secretaries, or the Congress to bloc}: his :-c- s:..:;11.~~ion 0£ power 
by disagreeing with the tcrni.inat! on of t~12.l: inc::.bility. 

(2l Unde1· Section 4, when a Prcsidei~t :i_s elth2:- uac.':J> .:-r '.~1w:illing to d~­
clc.re his own incapacity, what _::; tar.ch l-ds ff•'..<St th2 •: i~· -~ ?::.-esic:e!1t and ci. 

!n.?..jority of the Cabinet Secretaries use to 1""".",ake f::.ei:-- ~: ·c::.::rnb.::.tion ':.hat 
foe President is unable to discharge the :i)O\\·crs c-.:--c: ·:'. .. ~~ ·.::s of }-c!s office? 
The ler,isb.~ive history of the AlY'.L'!ndrn•::!nt c:'.):.! s :-i.c: r- · · in this 

. I•'.~: '.':, • 

1} . :;. :.-. .:.. f , ).L_" 

rt!::-iult ·Zrc:t1 ''1~1tside e\1 cnts, c. n., a r:Jf~c112_~ ·~ica.l ir~ .: :-.:.:;_~:.. -::·J co:-:1!'":1l~nicil .. te? 
- .C?. 

·1hc kbi:::;lative history is not cle2.r oa t~1i::; point. ~:, - :=.. s;..:8 ci di.s.:i.hility 

\ -·~~h:h is r.e.i.th-:!r nii:!r.tal nor physi<:'.<~l ,':e.s o::ly .r:-:·2~1'.>.:-. _ ~ ::.._ p::-.: dng a fr!,\" 
1.iT:>,;s dnr]ng the Corrnnittee hcc.~rings "~- ·~(: ·:.c..;.; :-:~- c'::- ~ ·:-·:::.'.:.:-lo:-:. Ho\;·eyer, 

f'.-,c:·c is not11ing t.o preclude: a Presic-kn! 2.P.(:! \'ice P!·t:· o: ->:-:t fr(J;;i \·oJ.untarily 
;:n~~ri1"!~ info H \v ·rittcn agreerr:. -~~nt ,-.-:i::-1. :·:8·.:ld i~~-:::. : :· · :·~· - -)·.- :~~1 -: ;:-::.~ fo1 .. dcctli:1g 
'.\5Lh a i1~m -rnc~ntal and non-phys.ic:.l d!:::~.'.·:51:t)'-
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( .. ;) ur!cl~~r Sc~lio;1· 4, Congress hc.s 2i c1;::·,· .= ::-. v::-0::::!: ":', ~:-.;:~1.~c 2 . detcrmit:z:.­

·.:o:~. OY'!. i.1·te cnnti1ltlalion ur tern1in.atio!1 G:.· 1--':·-~~;;i(:'.;:·:ti:i.~ ::-.. .: . <-i";'"'-~i;:)·-, if t'h~ 
Presi<l~;nt did not himself declv_re the origi:-1~~1 i:1c2.p?.c:.c.:: ancl fr~ \'ice Pre.::;!-
ri(') r· ---~· '"'"' rr ·o·r1"tv of ·c'11e c~b1· ... c·t S&>-r'~~ .. ,.,?"~~.- rt.;c:.:::-..~-r-- ." · -: .. .;-f:"' t·-1 .... 'A "P ·d .1..: \..-r!.. C.:.>.,1· C _13.J J "- Ll -'- -C · •. • - •· .:-> ··-- - · c • <: - •• - ••• •<'- - res1 f;~L::S 

~E· -::l<'..:-?.tion of an end lo his jncap<J.city. \'.' '-:J ~ov".!rr:.:; :::·.:::-~:·!6 t~:is p-~riod? 

Tl:e kGislativc history of the _.l\....-nendn1en~ i::di:2.tes fr~.':. ::-,c if;_cc Pr-esi<lcnt 

c.:0!'::::!'.th~.s to exercise the powers and dt<ties of t"i1.:; off'.-.:.:: 0f th-:: President 

ci\.!.r-bg t(1e 4-day period for transn1i.ttal of c..~1 o:.:..jecti.or. tc, resur:-..ption of 

power by the Pn~sident and during the 2 l -cl;;.y period i:-: '.~:hich Congress 

P-i·..ist act. However, during both those peri·::i·:ls of tfr1v::, it: woa:.cl be very 

difficult to 2.void a feeling of serious uncert2.ir1ty c.nd ~lei.:; atino.sphere could 

be debilitating to the exercise of e::<:ecutiv8 le2.~-lership. 

(5) U;:cbr Sectio.:.1 4, if the Congress vote:; ::12.t .::-.e Pr,;;;:;_:~~C!nti.<:l incapacity 

is continuing, may the President ask for a!".othcr -,·o~e at ar:y tL.ll.e by resub­

r,-~tti.,_~ his \T1ritten declaration that no .inc.b'..lity exists? According to the 

legisbti.ve history, the answer would sec::-n to be in -::1:e c:.ffirnl:!.tive. 

tu) \Jn•lcr Section 4, the Amendment req:;hes 2. majo::-it:.- \'Ot.: of the Congress 
\. fo:· -,ric(~ Pi·esidential confirmation; the '.·ot:: of the \~ice :?rcsi2eat and ;::. m?..j-

01· .'~. / o:f the CabL.'1.et Secretaries to decla::-c ?re.sicc:r-;.t:::.l in::<J.p<::..city when the 

Pc: sident is 1.i.na.hle or unwilling to declare '.1is O'.'. :l i:--. .::2.:.J2.c;_ty; a.1:.d the vote 

c: i:i: <:: Vi~e President <n1c1CJ.1112.jority o: t:1o;; C:-.::ii::ct Sc::-;: ~.c::.rie. 3, together 
•.:_-!,<'. 2. tv10-thirds vote of the Congres,s,_ to ?:·c,:er..: t::e :?::e~ide~t, O!'l the 

g:·::- 1.:~d.:; oJ continuing incap2.city, from r.:-:.s·.:.::1:.r:.g '~he. p·Y.':~:s :::..1:d. duties of 

hi.s office. 

Ar::~ th'-!sc votes to be· bc.scd ar-.. f(1e b::d·;--" s :o-td ::-;.;;:~c:,2:shi:;> or only on 

::~· · ::.; ·=-~ p:..· .!~~· · ~t ?!.!1r1 -../~)~ing. 2. •)_~J.u::tt:t~. b.:.~:.~ .... _-~ -~--:.:::-e~1:? - · ":.-:-- ~::--:~ ·:'!:1F6rd'~.i:Ol:-

~: ..... '.:'./ !,~,zort:: both t}1e HoUS<~ Judici2.ry Cc1:-.·,·--_:,::,-.=e 2.r!cl :::~ s~112.~e Judiciar}' 

C.-.:~·~::il~(·,,,,· Subcornrnittee on ·Constih1.tio:-l:: l!..!·~1e;:d.r:'. ~:-, ':.;, Att·::>:rney Gener2 1 

:":: 1:. ~r.ll c.s d:~B. Ko.t zcn ba ch stc.. ted t11a t t~-~c ,_. .:· t c 3 :-cqt:: :- ·:'-:_ b~- tl',~ -~un endt.nent 
'-':c~c b~scd on those present and voting, ;._ '.'.l::,:::-u.-::: ~-::::1.g :LJres"=::-it. He as·serteC. 

t'c.::: t'.lis interpretation w?.s consistent '.':it:'.: :o:-c~ .:t::. :-,~!::; p::-ec~<lcnt. Both the 
-::- .. _ .. -. ,., s~~1 ~ ·c 'tt-.. "lo R ,-.,..t- t.:: ., ....._~ . .... !'" r"': .. ::.~ T . '"'f. --·"' .... . ._ ~nd. · .. .. . 1a~c om:n1 __ c. ..... .L ~P-..J- . 0 ~ ..... ,;,.··:..- -~- - -- .. ~-- -"·:..t~ · :_:. _n S?t'"~c~-1~ reterence 

~~· ~:-:2 t-,,~.-0 - -f;1~_.:: .. "1s vc)te oi Con.grc:-;s re~:,_::!"'::~ ··.:~~-:~r.:- S-.~ :.:-:.; .: , :":.. ~. bot11 Reports 
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no~e that this vote is :in confo1·n;.ity wit~ t~, :! C0:1.sti!~~:c:-1,;.l pro :~sion on 
Lnp;.!etdnr1ei"l.ts. That provision provitl;!s f.· J:· a t\':o-~1::~·~: .:. voti.: b. th2 
Senci.te oi those n1cmoers present. Giv~n foe legislari-:e history and legal 

- >· precc<lc"nt.s, a challenge to this intcrpret:o'.t:·.'.)!1. \•;ould h;;.·: 2 vcrr little, if 
any, chance of prevailing. 



P d r U 
. , .... ,. rorer ;;i""'" ·nr· ::e·10 '· ,·;·'> i'. 1 ~""'-,f;·.;· - ,_... .... \... .. , J. ...... o.J .:. t L .. .. \...... _ v Cl "' .... ..._1 ... 

Presidential Inabili Ly , 

Anrz.n;!Jlccr:~;i.! of ~?roc~·durc.> /~!;· r:·~~:I [/;~--J7! 

by President ]oli>uon c:nd Vict7 2r!'si1nit H:.m:f.'l!rc;.·. 
OctoberS, 19(;5 

The followir;g procetlurcs, which LJ-c !dentic<'.l :.:> ~le 
procedures ?..doptcd by Prc.s:d.cr1t Ei.."<:nhm·;c:r a..-;~l \"!ce 
Prc:id~r..~ Ni:.:0;:1 ;'.S v~·cll ::s Pr :::.~.I~~::t I(e..-~--..e~;- :..~~:"'"•/!cc 

Prc.~i<lcnt: Johnso!1, h~, ·~~ been ;~;:· :>.;c.d U_E: .. :·:i ~)}" ?:-~::}~~!t 

John::on and Vice Prcsid~r,t Ht:r.::plt:-cj': 

( 1) In the C\'CDt cf im.bi!it:: ~he:: Pre~i~:::-:t v:c-·~;·J-if 
pos.si.b!e-so inform the Vice l)res;_dent, L'1d !..'.:·! V!cc 

rrc.sid~~t v,rould ~~·:c a.c; .r\ct.i.:1,; Prt~id~-i:, (::· .. Cr~~::-::; ~c 
p':)we:rs and duties of the Office untJ !l:~ L"!.:.2:2~:y 1:::>..d 

cnckd .. 

(2) In the e\·cnt cf ~n iri::.L:r::;· ,.,,h:ch we,~:: :: ~-:-.: ':.::.;t 

tiie Prc:.sidcnt from so ccm"1t'Li:~~:ti11.; ·.-:Zit ~:.:: Y.:.:~ ~'~;:.:;. 
id.cnt, ~he \li:c l)rc~.I~>::~1l, ~f:.~ t· !::.::;-.L c1:.:-!.s..:!:;-=.::c ... -: :..:. ~ ·.: .:::._.; 

to }jn1 ·;!pfJ1:0pri::t·~ t:nc.!cr L~1:2 circur!:.::::..::c·~-~~ -, . .-.:-.. :i 
cJe:c!dc upoll th~ dt\·o!::t:C_· :~ o~ t:;.t..' ·F:--.· . ., · ~:3 :::1 .. : -: ~ :~-~~ o~· 

the Office ancl \•:C>l;]J ~t:rYc as !'. c.~: n:; :P:-e..:'..:lc.;:t :.' :: ·:1 : ;:c 

j,):~b:lity h?.d c.n~.::-:l. 

( ~) 'fJ•c Pr-·=:r'····t ·.·.·t ,_-i.1:.:r c\·c;,, 1: _· ·..: i:{ ,:~··. :-.: :· .:-:,: ... . .. ... ... --l• -: 

.... :.. .. · 
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D:i:ight D. Eisenhower, 1958 

c::c! ~'-'· 
l•·' .... i.h~.~ I=rc:::id'.:!:t, in either CYcnt, -.. vsu1~~ dctr:i-::'.~ -- ~ ·,,· :~:: .! ~ - -........ . 
\J1 . 

.,l,T~-.- L1d c;!<lcd :t11d r.t tb<~t tir'.1e would !"t:.;;urnc th·.: fc!l cx1.::-ci~ :: oft '.:~ ,_..J. . .. 

pJ\•,· c~:; ~!1d d•1tic::.: c: the um~c~ 

!': :1:-z:~ J.."i:~s !:; -:.i 1 :~ t::xt <.·f ~:;!"ccr:i~nt :!S set fo:~!: in::. V·n1it-.: hc-...:::t 1:~ ··;.i :!~=::.;! cI 
t..\:.S. 2:i~'.:. 

g l\'f tssage to the Con;rress Tra!1~mi tung 
l"';"") hp- . "P . SeconQ heport on t e rornot1on 01 ea cc 2.nci 

S t---:.b; !1f-)-r1"n tlv::. l\ff1·a1 ,.:i I A Ti'?. st 
• U J.._... A. .l. ... \....o .J.tA \....l .. \.... .1-.J;...4,. • 111arch 5, 1958 

I un ir<'..r: ·;miLtir:~ herewith th(! secor.cl rcp::>rt to th:; Co:1grcs3 ccr:c~-
·.'"'.... ...,,; • ..;t;'°'_ '"l·- .. ,,.,l D ,• ,h'°' .. ... .. ·r r ~n -"\ r ~ .i.i .. ,. _ _ ... ,,... 11.6 ?.\..L.• •. • :. ••. , 0 .... 0 1 ~cen, •.. r 3,, l!;JJJ> i .1 iur •.. c , ~:i. ,. c c1 '-''~ J:-'---

p~::s o~ the Jciint Re.::o1utio11 to Prcmctc l'c;:c,~ <~ii:! ~:<::.biEty in t'.:~ 
'r"-l 'I "t:' • 1'" • ) ' r ' ' ' t. J>.LlwCL..~ .:.,~L. ms report i;upp.e:i.:ents tnc l :rst one 10'"\';zrc:ec..: to t.;;:: 

G:i:1;r~s o:i Jµly .s1, 1957 concerning acfr:,:!tie.:; tliro~f:;i June 30, r957. 

Th'": R-::solL:tion rn~tintes -::0 be 2.n .impo:- ~2.n: ck:.n~::t i:-: l.7nitc~l S :z.~;;~ 
fo::i.;11 policy rebtir.g to t11c :!\:!:iddk East. Co!111:rnnis~ O?~;.J<:ifr·_. ::i. to it 
i.; cl::z.rly ;c,·ce:.:Cd by the f :.ct that over tl";c p;:_;;~ SL\: n~?:-J '.'.:s Coz-,;r;·::D'.!: 
p:c?;,g~nc:-i. ?.ncl its <:.dl;er.-:-nc.s in the .?\iicicl:c .Er.st h~..,- ;:: in~c;-:5; ;~-:::. t ;i.::: 
c:::-:o-~t:' to -l:::-•·) ..... t~,... T"'ll~-n.,-.> ... c1' t-:.....,-. "'fl -.~ i . · ~ . ... ..... . .. ' ~- -~ .. .......... _ .......... . ':· ~ 

J -<....) C--'- ' •L .. 1 • .,, !''-' ... !. ... .....,:-\:...':) .;. 1', ......... e~ ..... · ~ ·..::. : ..i : t ,2.,:L ~·-\ \.!1... !.J.: _ •_ ! .. -:: ."-' ~.;. .. ~ 

!:O:t~rib11 ti·.:::1 ~t ]Ji'..S n t::tdr! to the cre2.i.!G;! c[ J:!,":'1i"C ~tt:~hJ: : Cl.'i:~:Fr~·::- :-:s J:-! 

t.lnuc to rk\'otc m;i.jor attcr.tion in au; ?;l!dd: '.: E:1st 7)0! ;.:'" to r.~~:c:i::: 
the states of ti!c ~~··:~} 011 a coopcr2ti':r:-'. b?.::~::, i:-! l :: 2i:!;z~~ ::;3 \.}:~·i :- i::.2 :.-~ 
ri-::~j~nce <:rl(l iJ1 i1-;-r: .. ,. Th,,. Pc~0•utio·1 -', -,..C'·\·:ly -r.1'.J· .. ::., .: . ; .~ ,-. ,- c ~ , .. 
• • ~ ---:, l\.,'" • '- _\,.. .,,, .. - • •• J .I. \..- • ·-, \,,.. • • . • \_..:. - ·· '-•- -... ~- .. ~..- .• • 

'1' ::--:: :-:?:~ ::-· .=: ~ ~:;::· t:~ 1~;·.:. ~":~ cf zoci ~~ c-:: ~~-:~·; :-:~· .. :~=~-: ........ ~ :-. ·-.--:-.. ~ :. 
- _\~= - ~ :: ,; ~- : .. :. : . 

; ' 

.... -~.- · · ·r: ... : ;. ·····rt ,,, ?~:,~: -~, ... d =n th·.~ 
:.:.:.-. :. _·._:-.. -_.:, .. ~,_._, J:~:_.'ro·.J (,·n]. ,._.... " 

...... . -~ J~.~, I-'· ~;0 2n ) 
~· ·.' :.· 

.. .... ..... , .. ;· -· ............. ........ _"' ... 

~ .... 
.· •. :-.:~:.::.· 

._ .. ·· ·- · · --·- ·~ ·· -·· 
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·: .:+.~ .. ; ·'""'~ ,·." •· •,u .. • ~:~~ • ' ..,__"t~ ; . ..,.. • • 
.,.~-. .;,·-. ... ~., 
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;::-;-... .. .. -. 

•' 

, .. 
~~~~~;,::k~f!~:~}~;~;· 
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Ker!r:.edy I J ohn:rnn 

/o!JJJ F. Ke!!uc!:,·, Jr)61 

· .. · :_ i 
. { 

·· .. ... . . . 
•· 
~ .. 

-·-· · :-

: ·. i . 
. . _,. 

··.:.:~:::rs wr.::a ocir ir.formJti.:in 1; so fauhy, 
... , i-.::oi:-;p!::l.:. 

i:, .1 
~ .) -· 

;•, : ::1 tit:: 
:Q. ~rr. 1>:--:>:d:r:~, 1:i 

r;~:! i~~ c:~:>t.:., t!~::c }· ... .-
. . 
t: :.: :: r~ qu::·.: 

,,;:-<~!r:it co:-:~~::: ; : .:~;. \Vou'.d yon tdl u; 
;.~:: yo!;r .:!tt!(· : ~ :. ~ i.\ :tt th i-> t1:nc to~sarci 

...:!::11:1!t ~~go~! .1:i ·J:ls? 
;~::: f>}:cs:u:::~: L \',~~!!, the: :nr:iru<l.:: \vhich 

:· .. w·: h!h :; ,1 .. ! ~til! h:)d i> •bt r.;:i surr:m!t 

h~: \. ~ ·:n E:J.5~ :~ r:d \\' ~s c i' us-:f ul unl~s~ t}1~ 
.-~:>~:·:-: ·:.h·.:u:k h~.> ll~~n l:ti<l befv:eh:inJ t,vhi~h ... 
~·.- :!! 0.;t:::: s0:::e su::c:s;. As far~; :1 sumrn:t 
cf \\ce;t::m k::.d~r;, I think tbt if it should 

1:01·.:: im;:i-:>rt3r:t in coo•d~n:?.<::ng o~r policy 
r.~ :t!_'J m:i!t~r, 13c:di~, I t~!n~.,: th;;t u.'1:!t 
;,~.:::::r.~ sh:it~~<l ~;;; hc::d :t;J.1 \-.;,.;uld b~ 

p:-:;,:r:::l lo do ~·::>. 

[::;.] Q. ;\fr. P;esiJ.:nt, during ch~ for­
~is;n :ticl d ::b:i te, the:c ha;; be-;: n some con­

cern c::p:-c:s:;cd b:; l:;isb~o:s b .s.::d ::pon t~<: 
i~~;0:t:i f~cr71 ~\fon~evidr:o thJt ~o~e o~ th~ 

J.:o:ii'I A~~er!c3f: n:.t!ons are n9t, apf>arei1tl)I, 
c:i~~~ to inst~tute the S·!:if-hclp mcJ.sur~s 

'.\. ~;?ch you\·e rr::;d:: a conc!:t:on cf yc-.t~r 

µ~0;r.t:n, ;1:-;J th~t th;: ndmir:ist:::i ti6 n n\:tV 

r.;,: Ht'! ' ' up,_1;1 t!1osc corditiQ!1S. Do y.:ia 

i:::: i'' ! t·:> 1 ~ ·: '~ upn those conc!i~:or. s? 

.. ... ·· ;• 
•' :· .. 1: . ·. _: .i.! · ;:. .... -: 

( t) r ~~ t : :~: e .. · ;.::~t of irt:lb;Ei:~· cft.~ P;c:~ : .: ! ::~ 
,. ·:·:.:!d- l.: ~o ~ ·;i:}::-so !r.i :..>r:r. ~!!<: \iic~ Pri::;!­
,. . ·:;: , ~ · · · 1 :h :: \'i.::; r.~,; .i ... r.: ;vould :;u;- .~ 

i ·11:: P~~qu : :.:- . \\·~·r~ ;ir::?:·. ~ ._., ~ -:-, r:::'!'t: ~ 

majo~ !.:r.·~ .-~ !:: : :i i:; ·~~ . .:.:-2. :::: :i ·:: ;:·:: ~.:..J ··:~ 

!!\·:~; ~: :!~. · ~ .; : .: ~ 

it \\"C•'. >i.J '. " 
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THE WHITE HOUSE 

W . .\SJlli'iGTO:" 

-- -·· -····- ------.-,;~-· -

·. 
Coniirrning ou.:- ol."al agreernc:r:.t ;:eg~rcin~ fue 
procedn:::e!l to be followed in the c'\·ec.t of r=i.y 
i.n.::'-biE.ty to exercise the powe.rs and cluties ei£ t.~e 
Presidency, I a.-n reducing the c:i.g:;:-ee:tnel!t to 
writi.u.g and would appreciate yonr signing tee 

•, origin.al of this letter and retu;:niug it to r.:ie £0:::: 
safekeeping i? the Presidential file~. Enclo;:;cci 
£0'.'i." your use is a signed dtmlic:at~ o~igi:i.al. . Tl:.(! 
terms 0£ th':! ~.greenie~t are as foll1Y,=1s: 

.. ~ .. 

1.. I~ th~ 'event oi inability, the President would. -­
if po~sible -- so inform the Speaker of the House:, 
ac.d. :the Speaker of the House would !.lerve as Ac~''"g 
Prc~;5.c1ent: e.xercis~ng the power~ ~.:r:.d duties of fue 
Cliice until the inab~ity had ended. 

2. In t..'1.e event of an inab;1 i"bj ·wh.~ch would prcvt'!ut 
P:;:esident :from con'!-i-nimicat:ir;~ ·wiili the S;;-:=c-}~er 

• ..:;J -

Ci~- .a..-:-.n "t-;n,;ca ··u'l"" Son~1-c- 0: ?ho ~-:"O".,:-•"":. '"':ll;-1..f":'I- ~ .. , .. ;-"}-. 
!.. ··~~ ...... .:. ............... w.--, - - -co..!' ... .:.. 4 ....... ~- .... _ ...... \,;;, ~ ... _ ..... ----

cousuJ.tatiou C'.S see:ns to.runl "-"'>:1:·0·_:,:·l2.te t!.Ud-:.;.:- tl:~ 
. . ~- w 

~ircu.mstz.nces, would decide upo1'. t~~ devolution cf 
th~ nowers c:i.~tl duties of t..?.i.:: Cffic~'! ~utl wodG. se=ve 

.I. 

~3 .Acting Pi·esident_ until the iua'bilit;r had er.tlr.~c. 

...... ·:;.J·.:l t;:_;_.;: i~i;i;it:t h:!.C.. c::~::l1.:d, ;::_:~::: Z:.;: :-:.-_:\:; t:.:::.:; '.-·: ·_:2::.: 
r•::mune the iull c:rorciGe. of t}13 p0wa:rs ~-ci c:i.?_:;.ies 0£ 

. tl::.<..: Cfiice. 
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4. After being iniorrned by the P::es:dcnt of his 
in2-bility or, i"Ll the event of an ir.2.bUU y wn!ch wo:. ~ 6 
p:r.ev~:;:.t t.:-..~ Fresidc:.ut £rum ccw:~.c1t:Ll\.:c:..~.aiz v.:iL:! ~~ ~ ~ 

Spca?.::cx c.r the }~0t..:.se, Et:t~~r t }!t; l ~t L:•.:"' :· ~~t-T.sfie::, :~ .. · .. : .. :.:;.::lf 
iliat E::UC~! ir:!~.bili:.·~t ~xis ts, t:C.e S?eZ'}~ ·~~ = (~; ti!e r-rc,::~2- ';.""i.11 

r~sig!'.l ::i.s Sp3?_'ker and 2:5 Re?::.·es::::.:~."'.. ~::.v e b Cc,.::.;:: ·:,:;;::.; 

be.fo:.cc 1~~1.ertalci..ng to ~ct ;is P~csiC.e::'.:t.~ 

Honorable J'o::hn '\'{. McCormack 
Sp~akcr oi :L.'1e Hou.se of R~prese::it.2.tives 

: ·wa.shlr.gto::i, D. C. 
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MEMBERS OF PRESIDENT· REAGAN'S CABINET . 

" J 

The Honorable Alexander Meigs Haig, Jr. 
Secretary of State 

r 

Washington, D.C. 20520 

The Honorable Donald T. Regan 
Secretary of the Treasury 
\Vashington, D.C. 20220 

The Honorable Caspar \Villard Weinberger 
Secretary of Defense 
Washington, D.C. 20301 

The Honorable William French Smith 
The Attorney General 
Washington, D.C. 20530 

The Honorable James Gaius Watt 
Secretary of the Interior 
Washington, D.C. 20240 

The Honorable John R. Block 
Secretary of Agriculture 
Washington, D.C. 20250 

The Honorable Malcolm Baldrige 
Secretary of Commerce 
Washington, D.C. 20230 

The Honorable Raymond J. Donovan 
Secretary of Labor 
Washington, D.C. 20210 

The Honorable Richard S. Schweiker 
Secretary of Health and Human Services 
Washington, D.C. 20201 

The Honorable Samuel R. Pierce, Jr. 
Secretary of Housing and Urban Development 
Washington, D.C. 20410 

The Honorable Andrew L. Lewis, Jr. 
Secretary of Transportation 
Washington, D.C. 20590 

The Honorable James B. Edwards 
Secretary of Energy 
Washington, D.C. 20585 

The Honorable T. H. Bell 
Secretary of Education 
Washington, D.C. 20202 
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Calendar No. 62 
89TH CONGRESS } 

1st Session 
SENATE { REPORT 

No. 66 

PRESIDENTIAL INABILITY AND VACANCIES IN THE 
OFFICE OF THE VICE PRESIDENT 

FEBRUARY 10, 1965.-0rdered to be printed 

Mr. BAYH, from the Committee on the Judiciary, submitted 
the following 

REPORT 
together with 

INDIVIDUAL VIEWS 

[To accompany S. J. Res. l] 

The Committee on the Judiciary, to which was referred the reso­
lution (S.J. Res. 1), proposing an amendment to the Constitution 
of the United States relating to succession to the Presidency and 
Vice-Presidency and to cases where the President is unable to dis­
charge the powers and duties of his office, having considered the 
same, reports favorably thereon with amendments and recommends 
that the resolution as amended be agreed to. 

AMENDMENTS 

On page 2, in line 14, strike "If the President declares in writing" 
and insert in lieu thereof: "Whenever the President transmits to the 
President of the Senate and the Speaker of the House of Representa-
tives his written declaration". · 

On page 2, strike the entire text of section 4, and insert in lieu 
ther~of the following: · 

Whenever the Vice President, and a majority of the princi­
pal officers of the executive departments or such other body. 
as Con"'ress may by law provide, transmit to the President 
of the Senate and the Speaker of the House of Representa­
tives their written declaration that the President is unable 
to discharge the powers and duties of his office, the Vice 
President shall immediately assume the powers and duties 
of the office as Acting President. 
35-010-65 
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2 PRESIDENTIAL INABILITY, 

On page 3, in lines 1 and 2, strike the word "Con- gress" and insert 
in lieu thereof the following: · . . 

President of the Senate and the Speaker of the House of 
Representatives 

On page 3, in line 5, strike the word "heads" and insert in lieu 
thereof the following: "principal officers". 

On page 3, in line 9, strike the words "will immediately" and insert 
in lieu thereof "shall immediately proceed to". 

PURPOSE OF AMENDMENTS 

The text of Senate Joint Resolution 1, as introduced, requires, under 
certain contingencies, for a written declo.ro.tion to be made by the 
President, under·section 3, and by the Vice President and/rincipa.l 
officers of the executive departments . under section 4, an by the 
President, the Vice President and principal officers of the executive 
departments under section 5. It is the intention of the committee 
that for· the best interests of the colintry to be served, notice by all 
parties should be public notice. The committee feels that notice by 
transmittal to the President of the Senate and the · Speaker of the 
House of Representatives guarantees I)otice to the entire country. 

The committee is concerned about the possibility that such written 
declaration might be transmitted during a period in which Con~ress 
was not in session. In this event the committee feels that transrruttal 
of such written declaration to the presiding officers of both Houses, 
the President of the Senate and the Speaker of the House of Repre­
sentatives, would be ~ufficient transmittal under the terms of this 
amendment. 

It is the opinion of the committee that, under the language of 
section · 5, Con~es8 is empowered to· reconvene in special session to 
consider any disability question arising under this section. Further­
more, under the language of this section, the President of the Senate 
and the Speaker of the House of Representatives would be reguired 
to call a special session of the Congress to consider the question of 
presidential inability whenever the President's ability to perform the 
powers and duties of his office are questioned under the terms of 
section 5. However, nothing contained in this proposed amendment 
should be construed to limit the power of the President from exercising 
his existing constitutional authority to call for a special session o.f 
the Congress. · 

It is further understood by the committee that should the President 
of the Senate and the Speaker of the House of Representatives not be 
found in their offices at the time the declaration was transmitted that 
transmittal to the office of such rresiding officers would suffice for 
sufficient notice under the terms o this amendment. 

It is the judgment of the committee that the language "principal 
officers of the executive departments" more adequately conveys the 
intended meaning of sections 4 and 5, that only those members of the 
President's official Cabinet were to participate in any decision of 
disability referred to under these sections. This language finds 
precedent under article II, section 2, clause 1, of the Constitution. 
The pertinent language there reads as follows: 

he may require the Opinion, in writing, of the principal 
Officer in each of the executive Departments, 

··' 



PRESIDENTIAL L.'\ABILIIT'. 3 

In its discussion of the ramifications of section 5, the committee 
considered it important to add additional stress to the interpretation 
of two questions which might arise: 

(1) Who has the powers and duties of the office of the President 
while the provisions of section 5 are being implemented? 

(2) Under what sense of urgency is Congress required to act in 
carrying out provisions of this section? 

Under the terms of section 3 a President who voluntarily transfers 
his powers and duties to the Vice President may resume these powers 
and duties by making a written declaration of his ability to perform 
the powers and duties of his office and transmitting such declaration 
to the President of the Senate and the Speaker of the House of Repre­
sentatives. This will reduce the reluctance of the President to utilize 
the provisions of this section in the event he fears it would be difficult 
for him to regain his powers and duties once he has voluntarily 
relinquished them. · : 

However, the intent of section 5 is that the Vice President is to 
continue to exercise the powers and duties of the office of Acting Presi­
dent until a determination on the President's inability is made by 
Congress. It is also the intention of the committee that the Con­
gress should act swiftly in making this determination, but with suffi­
cient opportunity to gather whatever evidence it determined necessary 
to make such a final determination. The language, as amended, reads 
as follows: 

'.fheretipon Congress shall immediately proceed to decide the 
issue. 

It was the opinion of the committee that the words "Thereupon", 
"shall", and "immediately"' · were sufficiently strong to indicate the 
necessity for prompt action. 

Precedence for the use of the word "immediately" and the inter­
pretation thereof may be found in the use of this same word, "im­
mediately" in the 12th amendment to the Constitution. In the 12th 
amendment, in the event no candidate for President receives a 
majority of the electoral votes, the House of Representatives "shall 
choose immediately,". The committee was of the opinion that the 
same ·sense of urgency attendant to the use of the word "immediately" 
in the 12th amendment when Congress was in fact deciding who 
would be the President of the United States should be attendant in 
proceedings in which the Congress was deciding whether the President 
of the United States should be removed from his office because of 
his inability to perform the powers and duties thereof. 

The committee is concerned that congressional action under the 
terms of section 5 should be taken under the greatest sense of urgency. 
How~ver, because of the complexities involved in determining different 
types of disability, it is felt unwise to prescribe any specific time 
limitation to congressional deliberation thereupon. Indeed, the 
committee feels that Congress should be permitted to collect all 
necessary evidence and to participate in the debate needed to make 
a considered judgment. 

The discussion of the committee made it abundantly clear that the 
proceedings in the Congress presciibed in section 5 would be pursued 
under rules prescribed, or to be prescribed, by the Congress itself. 

,· 
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4 PRESIDENTIAL INABILITY 

PURPOSE OF THE RESOLUTION AS AMENDED 

The purpose of Senate Joint Resolution 1, as amended is to' provide 
for continuity in the office of the Chief Executive [in the event that 
the President becomes unable to exercise the p·owers and duties of the 
office] and further, to provide for the filling of vacancies in the office 
of the Vice President whenever such vacancies may occur. 

STATEMENT 

The constitutional prwision8 
The Constitution of the United States, in article II, section 1, 

clause 5, contains provisions relating to the continuity of the executive 
power at times of death, resignation, inability, or removal of a Presi­
dent. No replacement provision is made in the Constitution where a 
vacancy occurs in the Office of the Vice President. Article II, section 
1, clause 5 reads as follows: . 

In Case of the Removal of the President from Office, or 
at his Death, Resignation, or Inability to discharge the 
Powers and Duties of the said Office, the same shall devolve 
on the Vice President, and the Congress may by Law provide 
for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what 
Officer shall then act as President, and such Officer shall act 
accordingly, until the Disability be removed, or a President 
shall be elected. 

This is the language of the Constitution as it was adopted by the 
Constitutional Convention upon recommendation of the Committee 
on Style. When this portion of the Constitution was subrrUtted t.o 
that ComrrUttee it read as follows: 

In case of his (the President's) removal as aforesaid, 
death, absence, resignation, or inability to discharge the 
powers of duties of his office, the Vice President shall exer­
cise those powers and duties m1til another President be 
chosen, or until the inability of the President be removed. 

The Legislature may declare by law what officer of the 
United States shall act as President, in case of the death, 
resignation, or disability of the President and Vice President; 
and such officer shall act accordingly, until such disability 
be removed, or a President shall be elected. 

While the Committee on Style was given no authority to change the 
substance of prior determinations of the Convention, it is clear that 
this portion of the draft which that ComrrUttee ultimately submitted 
was a considerable alteration of the proposal which the Committee 
had received. 
The inability clause and the Tyler precedent 

The records of the Constitutional Convention do not contain any 
explicit interpretation of the provisions as they relate to inability. 
As a matter of fact, the records of the Convention contain only one 
apparent reference to the aspects of this clause which deal with the 
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question of disability. It was Mr. John Dickinson, of Delaware, who, 
on August 27, 1787, asked: 

What is the extent of the term "disability" and who is to be 
the judge of it? (FaITand, "Records of the Constitutional 
Convention of 1787," vol. 2, p. 427.) 

The question is not answered so far as the records of the Convention 
disclose. 

It was not until 1841 that this clause of the Constitution was called 
into question by the occUITence of one of the listed contingencies. 
In that year President William Henry Harrison died, and Vice Presi­
dent John Tyler faced the determination as to whether, under this 
provision of the Constitution, he must serve as Acting President. or 
whether he became the President of the United States. Vice President 
Tyler gave answer by taking the oath as President of the United States. 
While this evoked some protest at the time, noticeably that of Senator 
William Allen, of Ohio, the Vice President (Tyler) was later recognized 
by both Houses of Congress as President of the United States (Con­
gressional Globe, 27th Cong., 1st sess., vol. 10, pp. 3-5, May 31-
June 1, 1841). . . 

This precedent of John Tyler has since been confirmed on seven 
occasions when Vice Presidents have succeeded to the Presidency of 
the United States by virtue of the death of the incumbent President. 
Vice Presidents Fillmore, Johnson, Arthur, Theodore Roosevelt, 
Coolidge, Truman, and Lyndon Johnson all became President in this 
manner. 

The acts of these Vice Presidents, and the acquiescence in, or 
confirmation of, their acts by Congress have served to establish a 
precedent that, in one of the contingencies under article II, section 1, 
clause 5, that of death, the Vice President becomes President of the 
United States. 

The clause which provides for succession in case of death also 
applies to succession in case of resignation, removal from office, or 
inability. In all four contingencies, the Constitution states: "the 
same shall devolve on the Vice President." 

Thus it is said that whatever devolves upon the Vice President 
upon death of the President, lilrnwise devolves upon him by reason of 
the resignation, inability, or removal from office of the President. 
(Theodore Dwight, "Presidential Inability, North American Review," 
vol. 133, p. 442 (1919).) 

The Tyler precedent, therefore, has served to cause doubt on the 
ability of an incapacitated President to · resume the functions of bis 
office upon recovery. Professor Dwight, who later became president 
of Yale University, found further basis for this argument in the fact 
tho.t the Constitution, while causing either the office, or the power and 
duties of the office, to "devolve" upon the Vice President, is silent on 
the return of the office or its functions to the President upon recovery. 
Where both the President and Vice President are incapable of serving, 
the Constitution grants Congress the power to declare what officer 
slrnll act as President "until the disability is removed." 

These considerations apparently moved persons such as Daniel 
Webster, who was Secretary of State when Tyler took office as Presi­
dent, to declare tho.t the powers of the office are inseparable from the 
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office itself and that a recovered President could not displace a Vice 
President who had assumed the prerogatives of the Presidency. This 
interpretation gains support by implication from the language of 
article I, section 3, clause 5 of the Constitution which provides that: 

The Senate shall chuse their other Officers, and also a 
President pro tempore, in the absence of the Vice President, 
or when he shall exercise the office of President of the United 
States. [Italic supplied.] 

The doubt engendered by precedent was so strong that on two 
occasions in the history of the United States it has contributed materi­
ally to the failure of Vice Presidents to assume the office of President at 
a time when a President was disabled. The first of these occasions 
arose in 1881 when President Garfield fell victim of an assassin's 
bullet. President Garfield lingered for some 80 days durin~ which he 
performed but one official act, the signing of an extradition paper. 
There is little doubt but that there were pressing issues before the 
executive department at that time which required the attention of a 
Chief Executive. Commissions were to be issued to officers of the 
United States. The foreign relations of this Na ti on required attention. 
There was evidence of mail frau<ls involving officials of the Federal 
Government. Yet only such busmess as could be disposed of by the 
heads of Government departments, without Presidential superVIsion, 
was handled. Vice President Arthur did not act. Respected legal 
opinion of the day was divided upon the ability of the President to 
resume the duties of his office should he recover. (See opinions of 
Lyman Trumbull, Judge Thomas Cooley, Benjamin Butler and Prof. 
Theodore Dwight, "Presidential Inability, North American Review," 
vol. 133, pp. 417-446 {1881).) 

The division of legal authority on this question apparently extended 
to the Cabinet, for newspapers of that day, notably the New York 
Herald, the New York Tribune, and the New York Times contain 
accounts stating that the Cabinet considered the question of the 
advisability of the Vice President acting during the period of the 
President's incapacity. Four of the seven Cabinet members were 
said to be of the opinion that there could be no temporary devolution 
of Presidential power on the Vice President. This group reportedly 
included the then Attorney General of the United States, Mr. Wayne 
MacVeagh. All of Garfield's Cabinet were of the view that it would 
be desirable for the Vice President to act but since they could not 

. agree upon the ability of the President to resume his office upon 
recovery, and because the President's condition prevented them from 
presentmg the issue to him directly the matter was dropped. 

-It was not until President Woodrow Wilson suffered a severe stroke 
in 1919 that the matter became one of pressing urgency again. This 
damage to President Wilson's health came at a time when the struggle 
concerning the position of the United States in the League of Nations 
was at its height. Major matters of foreign policy such as the Shan­
tung Settlement were unresolved. The British Ambassador spent 
4 months in Washington without being received by the President. 
Twenty-eight acts of Congress became law without the President's 
signature (Lindsa~ Rogers, "Presidential Inability, the Review," 
May 8, 1920; repnnted in 1958 hearings before Senate Subcommittee 
on Constitutional Amendments, pp. 232- 235). The President's 

..... 



- - - - --------------~-.--

PRESIDENTIAL IXABILITY 7 

wife and a ~roup of White House associates acted as a screening 
board on decisions which could be submitted to the President without 
impairment of his health. (See Edith Bolling Wilson, "My Memoirs," 
pp. 288-290; Hoover, "Forty-two Years in the White House," pp. 
105-106; Tumulty, "Woodrow Wilson as I Know Him," pp. 437-438.) 

As in 1881, the Cabinet considered the advisability of asking the 
Vice President to act as President. This time, there was considerable 
opposition to the adoption of such procedure on the part of assistants 
of the President. It has been reported by a Presidential secretary 
of that day that he reproached the Secretary of State for suggesting 
such a possibility (Joseph P. Tumulty, "Woodrow Wilson as I Know 
Him,'' pp. 443-444). Upon the President's ultimate recovery, the 
President caused the displacement of the Secretary of State for 
reasons of alleged disloyalty to the President (Tumulty, "Woodrow 
Wilson as I Know Him,'' pp. 444-445). 

On three occasions during the Eisenhower administration, incidents 
involving the physical health of the President served to focus attention 
on the inabili0' clause. 

President Eisenhower became concerned about the gap in the 
Constitution relative to Presidential inability, and he attempted to 
reduce the hazards by means of an informal agreement with Vice 
President Nixon. The agreement provided: 

1. In the event of inability the President would, if possible, 
so inform the Vice President, and the Vice President would serve 
as Acting President, exercising the powers and duties of the 
office until the inability had ended. 

2. In the event of an inability which would prevent the 
President from so communicating with the Vice President, the 
Vice President, after such cons~ltation as seems to him appro­
priate under the circumstances, would decide upon the devolu­
tion of the powers and duties of the office and would serve as 
Actin(J' President until the inability had ended. 

3. ~he President, in either event, would determine when the 
inability had ended and at that time would resume the full 
exercise of the powers and duties of the Office. 

President Kennedy entered into a similar agreement with Vice 
President Johnson as did President Johnson with Speaker John 
McCormack and Vice President Hubert Humphrey. Such informal 
agreements cannot be considered an adequate solution to the problem 
because:. (A) Their operation would differ according to the relation­
ship between the particular holders of the offices; (B) a private 
agreement cannot give the Vice President clear authority to dis­
charge powers conferred on the President by the Constitution, 
treaties, or statutes; (C) no provision is made for the situation in 
which a dispute exists over whether or not the President is disabled. 
Former Attorney:i General Brownell and Ro~ers as well as Attorney 
General Kennedy agree that the only definitive method to settle the 
problem is by means of a constitutional amendment. · 

THE NEED FOR CHANGE 

The historical review of the interpretation of article II, section 1, 
clause 5, suggests the difficulties which it has already presented. 
The language of the clause is unclear, its application uncertain. The 
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clause couples the contingencies of a permanent nature such as death, 
resignation, or removal from office, with inability, a contingency 
which may be temporary. It does not clearly commit the determi­
nation of inability to any individual or group, nor does it define 
inability so that the existence of such a status may be open and 
n'otoriotis. It leaves uncertain the capacity in which the Vice Presi­
dent acts during a period of inability of the President. It fails to 
define the period during which the Vice President serves. It does 
not specify that a recovered President may regain the prerogatives 
of his office if he has relinquished them. It fails to provide any 
mechanism for determining whether a President has in fact recovered 
from his inability, nor does it indicate how a President, who sought to 
recover his prerogatives while still disabled, might be prevented from 
doing so. · 

The resolution of these issues is imperative if continuity of Execu­
tive power is to be preserved with a minimum of turbulence at times 
when a President is disabled. Continuity of executive authority is 
more important today than ever before. The concern which has been 
mainf ested on previous occasions when a President was disabled, is 
increased when the disability problem is weighed in the light of the 
increased importance of the Office of the Presidency to the United 
States and to the world: 

This increased concern has in turn manifested an intensified exami­
nation of the adequacy of the provisions relating to the orderly transfer 
of the functions of the Presidency. Such an examination is not 
reassuring. The constitutional provision has not been utilized because 
its procedures have not been clear. After 175 years of experience 
with the Constitution the inability clause remains an untested pro­
vision of uncertain application. 

METHOD OF CHANGE 

In previous instances in history when this question has arisen, one 
of the major considerations has been whether Congress could con­
stitutionally proceed to resolve the problem by statute, or whether 
an enabling constitutional amendment would be necessary. As early 
as 1920, when the Committee on the Judiciary of the House of Rep­
resentatives, 66th Congress, 2d session, considered the problem, 
Representatives Madden, Rogers, and McArthur took the position 
that the matter of disability could be dealt with by statute :without 
an amendment to the Constitution, whereas Representative Fess 
was of the opinion that Congress was not authorized to act under the 
Constitution, and that an amendment would first have to be adopted 
(hearings before the Committee on the Judiciary, House of Rep­
resentatives, February 26 and March 1, 1920). Through the years, 
this controversy has increased in intensity among Congressmen and 
constitutional scholars who have considered the presidential inability 
problem. 

Those who feel that Congress does not have the authority to resolve 
the matter by statute claim that the Constitution does not support a 
reasonable inference that Congress is empowered to legislate. They 
point out that article II, section 1, clause 5 of the Constitution author­
ized Congress to provide by statute for the case where both the Presi­
dent and Vice President ure incapable of serving. By implication 
Congress does not have the authority to legislate with regard to the 
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situation which concerns only a disabled President, with the Vice 
President succeeding to his powers and duties. Apparently this is 
the proper construction, because the first statute dealing with Presi­
dential succession under article II, section 1, clause 6, ·which was 
enacted by contemporaries of the framers of the Constitution, did 
not purport to establish succession in instances where the President 
alone was disabled (act of March 1, 1792, 1 Stat. 239). 

Serious doubts have also been raised as to whether the "necessary 
and proper" authority of article I, section ·s, ··crause 18, gives the 
Congress the power to legislate in this situation. The Constitution 
does not vest any department or office with the power to determine 
inability, or to decide the term duririg which the Vice President shall 
act, or to determine whether and at what time the President may later 
regain his prerogatives upon recovery. Thus it is difficult to argue 
that article I, section 8, clause 18 gives the Congress the authority to 
make all laws which shall be necessary and proper for carrying out 
such powers. 

In recent years, there seems to have been a strong shift of opinion 
in favor of the proposition that a constitutional amendment isneces­
sary, and _that a mere statute would not be adequate to solve the 
problem. The last three Attorneys General who have testified on the 
matter, Herbert Brownell, William P. Rogers, and Acting Attorney 
General Nicholas deB. Katzenbach, have agreed an amendment is 
necessary. In addition to the American Bar Association and the 
American Association of Law Schools, the following organizations 
have agreed an amendment is necessary: the State bar associations 
of Arizona, Arkansas, Californiai, Colorado, Connecticutt Hawaii, 
Indiana Iowa, K,ansas, Louisiana, Michigan, Ohio, Rhode Island, 
Texas, Virginia, Vermont; and the bar associations of Denver, Colo.; 
the District of Columbia; Dade County, Fla.; ci~y of New York; 
Passaic County, N.J.; Greensboro, N.C;; York County, Pa.; and 
Milwaukee, WIS. . - ·---

The most persuasive argument inf av or of amending the Constitution 
is that so many legal questions have been raised about the authority 
of Congress to act o:n this subject without an amendment that any 
statute on the subject would be open to criticism and challenge at 
the most critical time-that is, either when a President had become 
disabled, or. when a President sought to recover his office. Under 
these circumstances, there is an urgent need to adopt an amendment 
which would distinctly enumerate the proceedin~ for determination-
of the commencement and termination of disability. · 
Filling of vacancU8 in the Office of the President· 

While the records of the Consititutional Convention disclosed 
little insight on the framers' interpretation of the inability provisions 
of the Constitution, they do reveal that wide disagreement prevailed 
concerning whether or not. a Vic~ Presi~ent. was needed. If he was 
needed, what were to be hIB official duties, if any. 

The creation of the o;ffice of Vice President came in the closing 
days of the Constitutional Convention. Although such a position 
was considered very early in the Convention, later proposals envisaged 
the President of the Senate, the Chief Justice and even a council of 
advisers, as persons who would direct the executive branch should a 
lapse of Executive authority come to pass; 
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. On September 4, 1787, a Committee of Eleven, selected to deliberate 
those portions of the Constitution which had been postponed, recom­
mended that an office of Vice President be created and that he be 
elected with the President by an electoral college. On September 7, 
1787, the Coh vention discussed the Vice-Presidency and the duties to 
be performed by the occupant of the office. Although much de­
liberation ensued regarding the official functions of the office, little 
thought seems to have been given to the succession of the Vice Presi­
dent to the office of President in case of the death of the President. 

A committee, designated to revise the style of and arrange the 
articles agreed to by the House, returned to Convention on September 
12, 1787, a draft which for all practical purposes was to become the . 
Constitution of the United States. It contemplated two official 
duties for the Vice President: (1) to preside over the Senate, in which 
capacity he wouJd vote when the Senate was "equally divided" and 
open the certificates listing the votes of the presidential electors, and . 
(2) to discharge the powers and duties of the President in case of .his 
death, resignation, removal, or inability. · 

While the Constitution does not address itself in all cases to specifics 
regarding the Vice President as was the case for the President, the 
importance of the office in view of the Convention is made apparent 
by article II, section,1, clause 3. This clause, the original provision 
for the election of the President and the Vice President, made it clear 
that it was· designed to insure that the Vice President was a person 
equal in stature to the President. . 

The intent of the Convention, however, was totally frustrated when· 
the electors began to distinguish between the two votes which article 
II, section 1, clause 3 had bestowed upon them. This inherent defect 
was made painfully apparent in the famous Jefferson-Burr election 
contest of 1800, and in 1804 the 12th amendment modified the college 
voting to prevent a reoccurrence of similar circumstances. 

There is little doubt the 12th amendment removed a serious defect 
from the Con~titution. However, its passage, coupled with the 
growing political practice of nominating Vice Presidents to appease 
disappointed factions of the parties, be~an a decline that was in ensu-. 
ing years to mold the Vice-Presidency mto an office of inferiority and 
disparagement. · . 

Fortunately, this century saw a gradual resurgence of the importance· 
of the Viee-Presidency. He has become a regular member of the 
Cabinet, Chairman of the National Aeronautics and Space Council, 
Chairman of the President's Committee on Equal Employment Op­
portunities, a member of the National Security Council, and a personal 
envoy for the President. He has in the eyes of Government regained 
much of the "equal stature" which the framers of the Constitution 
contemplated he should entertain. 

-THE NEED FOR CHANGE -
. . 

The <lea.th of President Kennedy and the accession of President 
Johnson in 1963 pointed up once again the abyss which exists in the 
executive branch when there is no incumbent Vice President. Sixteen 
times the United States of America has been without a Vice President, 
totaling 37 years during our,_history. 

. ... 



PRESIDENTIAL IN ABILITY, 11 

As has been pointed out, the Constitutional Con\'ention. in its 
wisdom foresaw the need to have a qualified and able occupant of the 
Vice President's office should the President die. They did not, 
however, provide the mechanics whereby a Vice-Presidential vacancy 
could be filled. 

The considerations which enter into a determination of whether 
provisions for filling the office of Vice President when it becomes 
vacant should be made by simple legislation or require a constitutional 
amendment are similar to those whfoh enter into the same kind of 
determination about Presidential inability provisions. In both cases, 
there is some opinion that Congress has authority to act. However, 
the arguments that an amendment is necessary are strong and ·sup­
ported by many individuals. We must not gamble with the consti­
tutional legitimacy of our Nation's executive branch. When a 
President or a Vice President of the United States assumes his office, 
the entire Nation and the world must know without doubt that he 
does so as a matter of right. Only a constitutional amendment can 
supply the necessary air of legitimacy. ·· 

The argument that Congress can designate a Vice President by law 
is at best a weak one. The power of Comrress in this regard is meaS­
~red principally by article II, section 1, cfause 6 which states that-

the Congress may by law provide for the Case of Removal, 
Death, Resignation, or Inability, both of the President and 
Vice President, declaring what officer. shall then. act as Presi­
dent and such officer shall act accordingly, until the 
Disability be removed, or a President shall be elected. 

This is not in specific terms a power to declare what officer shall be 
Vice President. It is a power to declare upon what officer the duties 
and powers of the office of President shall devolve when there is 
neither President nor Vice President to act. . 

To stand by ready for the powers and duties of the Presidential 
office to devolve upon him at the time of death or inability of the 
President, is the principal constitutional function of the Vice President. 
It is clear that Congress can designate the officer who is to perform 
that function when the office of Vice President is vacant. Indeed 
it has done so in each of the Presidential Succession Acts. Should 
there be any more objection to designating that officer Vice President 
than .there is to designating as President the Vice President upon 
whom devolve the powers and duties of a deceased President, for 
which designation there is no specific constitutional authorization? 
: The answer to that question is "Yes." The Constitution has given 

the Vice President another duty and sets forth specific instructions ·as 
to who is to perform it in his absence. Article I, section 2, clau,se 4, 
provides that the Vice President shall be the President of the Senate 
and clause 5 provides that the Senate shall choose its other officers 
including a "President pro Tempore, in the Absence of the Vice Presi­
dent or when he shall exercise the Office of the President of the United 
States." It is very difficult to ar~ue that a person designated Vice 
President by Congress, or selected m any way other than by the pro­
c.ed11I'.es c;mtlined in amendments 12 and22 can be, the President of the 
Se.nate.. . . . . . . . . 
: One of. the principal reasons for filling _the office of Vice President 

w.l;ien it bec9mes vac::ant is to permit the person next in .line to become 
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familiar with the problems he will face should he be called upon to act 
as President, e.g., to serve on the National Security Council, head the 
President's Committee on Equal Employment Opportunity, partici­
pate in Cabinet meetings and take part in other top-level discussions 
which lead to national policymaking decisions. Those who consider 
a law sufficient to provide for filling a Vice Presidential vacancy point 
out that the Constitution says nothing about such duties and there is 
therefore nothing to pre.vent Congress from assigning these duties to 
the officer it designates as next in line in whatever Presidential suc­
cession law it enacts. · Regardless of what office he held at the time of 
his designation as Vice President, however, he would have a difficult 
time carrying out the duties of both offices at the same time. 

When, to all these weaknesaes, one adds the fact that no matter 
what laws Congress may write describing the duties of the officer it 
designates to act as Vice President, the extent to which the President 
takes him into his confidence or shares with him the deliberations lead­
ing to executive decisions is to be determined largely by the President 
rather than by statute, practical necessity would seem to require not 
only that the procedure for determining who fills the Vice-Presidency 
when it becomes vacant be established by constitutional amendment 
but that the President be given an active role in the procedure what­
ever it be. 

Finally, as in the case of inability, the most J?ersuasive ar~ument 
in favor of amending the Constitution is the division of authority con­
cerning the authority of Congress to act on this subject. With this 
division in existence it would seem that any statute on the subject 
would be open to criticism and challenge at a time when absolute 
legitimacy was needed. 

ANALYSIS 
Inability 

The proposal now being submitted is cast in the form of a con­
stitutional affiendment for the reasons which have been outlined 
earlier. 

Article II, section 1, clause 5 of the Constitution is unclear on two 
important points. The first is whether the "office" of the President 
or the "powers and duties of the said office" devolve upon the Vice 
President in the event of Presidential inability. The second is who 
has the authority to determine what inability is, when it commences, 
and when it terminates. Senate Joint Resolution 1 resolves both 
questions. 

The first section would affirm the historical practice by which a. 
· Vice President has become President upon the death of the President, 

further extending-the practice to the contin~encies of resignation or 
removal from office. ·It separates the provisions relating to inability 
from those relating to death, resignation, or removal, thereby elimi­
na~ing any a1!1-biguity in the language of the present provision in 
article II, sect10n !;·clause 5. . 

Sections 3, 4, and -5 embrace the pr0cedures for determining the 
commencement and .termination of Presidential inability. 

Section 3 lends· constitutional authority to the practice that has 
heretofore been carried out .by· informal agreements between the 
President and the person next in the line of succession. It makes clear 
that the President may declare in writing his disability and that upon 
such an occurrence the Vice President becomes Acting President. 

._, 
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By establishing the title of Acting President the proposal makes 
clear that it is not the "office" but the "powers and duties of . the 
office" that devolve on the Vice President and further clarifies the 
status of the Vice President during the period when he is discharging 
the powers and duties of a disabled President. · · 

Section 4 is the first step, of two, that embraces the most difficult 
problem of inability-the factual determination of whether or not 
mability exists. Under this section, if a President does not declare 
that an inability exists, the Vice President, if satisfied that the Pre8i­
dent is disabled shall, with the written approval of a majority of the 
heads of the executive departments, assume the discharge of the 
powers and duties of the Office as Acting President upon the transmis­
sion of such declaration to the Congress. . ' ' ., 

The final success of any constitutional arrangement to secure 
continuity in cases of inability must depend upon public opinion with 
a possession of a sense of "constitutional morality." Without such 
a feelin~ of responsibility there can be no absolute guarantee ~a.inst 
usurpation. No mechanical or procedural solution will provide a. 
complete answer if one assumes hypothetical cases in which most _of 
the parties a.re rogues and in which no popular sense of constitutional 
propriety exists. It seems necessary that an attitude be adopted that 
presumes we shall always be dealing with . "reasonable men" at the 
highest governmental level. The combination of the judgment of the 
Vice President and a majority of the Cabinet members appears to 
furnish the most feasible formula without upsetting the fundamental 
checks and balances between the executive, legislative, and ·judicial 
branches. It would enable prompt action by the persons closest to the 
President, both politically and physically, and presumably most 
familiar with his condition. It is assumed that such decision would 
ba ma.de only after adequate consultation with medical experts who 
were intricately familiar with the President's physical and mental 
condition. 

There are many distinguished advocates for a specially constituted 
group in the nature of a factfinding body to determine presidential 
rnability rather than the Cabinet. However, such a group would face 
many dilemmas. If the President is so incapacitated that he cannot 
declare his own inability the factual determination of inability would 
·be relatively simple; No need would exist for a special fa.ctfinding 
body. Nor is a factfindin~ body necessary if the President can and 
does declare his own inability. If, however, the President and those 
around him differ as to whether he does suffer from an inability which 
he is unwilling to admit, then a critical dispute exists. But this dis­
pute should not be determined by a special com.mission composed of 
persons outside the executive branch. Such a com.mission runs a good 
chance of coming out with a split decision. What would be the effect, 
for example, if a commission of seven voted 4 to 3 that the Presi­
dent was fit and able to perform his Office? What power could he 
exert during the rest of his term when, by common knowledge, s 
chan~e of one vote in the commission proceedin~ could yet deny him 
the nght to exercise the powers of his Office? If the vote were the 
other way and the Vice President were installed as Acting President, 
what powers could he exert when everyone would know that one vote 
the other way could cause his stimmary removal from the exercise 
of Presidential powers? If the man acting o.s President were placed 
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in this awkward, completely untenable and impotent position, the 
effect on domestic affairs would be bad enough; the effect on the in­
ternational position of the United States might well be catastrophic. 

However, in the interest of providing flexibility for the future, the 
amendment would authorize the Congress to designate a different body 
if this ~ere deemed desirable in light of subsequent ex.perience. . 
· Section 5 of the proposed amendment would perrmt the President 
to resume the powers and duties of the office upon his transmission 
to the President of the Senate and the Speaker of the House of Repre­
sentatives of his written declaration that no inability existed. How­
ever; should the Vice President and a majority of the principal officers 
of the executive departments feel that the President is unable, then 
they could prevent the President from resuming the poweni and duties 
of the office by transmitting their written declaration so stating to the 
President of the Senate and the Speaker of the House of Represent­
atives within 2 days. Once the declaration of the President stating 
no inability exists has been transmitted to the President of the Senate 
and the Speaker of the House of Representatives, then the issue is 
squarely joined. At this point · the proposal .recommends that the 
Con~ess shall make the final determination on the existence of 
inability. If the Congress determines by a two-thirds vote of both 
Houses that the President is unable, then the Vice President continues 
as Acting President. However, should the Congress fail in an.y man­
ner to cast a vote of two-thirds or more in both Houses supportmg the 
position that the President was unable to perform the powers and 
duties of his office, then the President would resume the powers and 
duties of the office. The recommendation for a vote of two-thirds 
is in conformity with the provision of article I, section 3, clause. 6, of 
the Constitution relating to impeachments. . 

This proposal achieves the goal of an immediate original transfer 
in Executive authority and the resumption of it in ·consonance both 
with the original intent of the framers of the Constitution and .with 
the balance of powers among the three branches of our Governm~nt 
which i~ the permanent strength of the Constitution. 
Vacancies 

Section 2 is intended to virtuallv assure us that the Nation will 
always possess a Vice President. ·rt would require a President to 
nominate a person who meets the existing constitutional qualifications 
to be Vice President whenever a vacancy occurred in that office. 
The nominee would take office as Vice President once he had been 
confirmed by a majority vote in both Houses of the Congress. . 

. In considering this section of the proposal, it ~as observed that the 
office of the Vice President has become one of the most important 
positions in our country. The days are long past when it was largely 
honorary and of little importance, as has been previously pointed out. 
For more than a decade the Vice President has borne specific and 
important responsibilities in the executive branch of Government. 
He has come to share and participate in the exe utive functioning of 
our Government so that in the event of tragedy, there would be no 
break in the informed exercise of executive authority. Never has 
this been more adequately exemplified . than by the uninterrupted. 
a~sumption of the Pnisidency by Lyndon B. Jop.nson. . ::·.: 
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It is without contest that the procedure for the selection of a Vice 
President must contemplate the assurance of a person who is com­
patible with the President. The importance of this compatibility 
is recognized in the modern practice of both major political parties 
in according the presidential candidate a voice in choosing his running 
mate subject to convention approval. This proposal would permit 
the President to choose his Vice President subject to congressional 
approval. In this way the country would be assured of a Vice Presi­
dent of the same political party as the President, someone who would 
presumably work in harmony with the basic policies of the President. 

CONCLUSION 

This amendment seeks to remove a ,vexatious constitutional prob­
lem from the realm of national concern. It seeks to concisely clarify 
the ambiguities of the present provision in the Constitution . . In so 
doing, it recognizes the vast importance of the office involved, and the 
necessity to maintain continuity of the Executive power of the United 
States. 

The committee approved this proposal after its subcommittee heard 
testimony and received written statements from many distinguished 
students on the subject. Last year the subcommittee also had the 
benefit of considerable study reflected in congressional documents 
previously published on this subject. In the light of all this material 
and evidence, and for the fact that 76 Senators have sponsored Senate 
Joint Resolution 1, the committee believes that a serious constitutional 
gap exists with regard to Presidential inability and vacancies in the 
office of the Vice President, arid that the proposal which is now 
presented is the best solution to the problem. 

RECOMMENDATION 

The committee, after considering the several proposals now pending 
before it relating to the matter of Presidential inability, reports favor­
ably on Senate Joint Resolution 1 and recommends its submission to 
the legislatures of the several States of the United States so that it 
may become a part of the Constitution of the United States. 

COMMITTEE AMENDMENTS TO SENATE JOINT RESOLUTION l SHOWING 
OMISSIONS, NEW MATTER AND RETAINED WORDING 

The committee amendments to the Senate joint resolution are shown 
as follows : Provisions of the resolution as introduced which. are 
omitted are endosed in black brackets, new matter is printed in italics, 
provisions in which no change is proposed are shown in roman. 

"Article--

SEC. 1. In case of the removal of the President from 
office or of bis death or resignation, the Vice President shall 
become President. · · 

SEc. 2. Whenever -there is a vacancy in the office of the . 
Vice President, tb'e President shall nommate a Vice President 
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16 ·PRESIDENTIAL INABILITY; 

who shall take office upon confirmation by a majority vote 
of both Houses of Congress. · 

SEc. 3. [If the President declares in writing] Whenever the 
President transmits to the President of the Senate and the 
Speaker of the House of Representatives his written declaration 
that he is unable to discharge the po\vers and duties of his 
Office, such powers and duties shall be discharged by the 
Vice President as Acting President. 

SEc. 4. [If the President does not so declare, and the] 
Whenever the Vice President, [with the written concurrence 
of] and a majority of the [heads] principal officers of the 
executive departments or such other body as Congress may 
by law provide, transmit[s] to the [Congress his] President 
of the Senate and the Speaker of the HOU8e of Representatives . 
their written declaration that the President is unable to 
discharge the powers and duties of his office, the Vice Presi­
dent shall immediately assume the powers and duties of 
the office as Acting President. 

SEc. 5. Whenever the President transmits to the [Con­
gress] President of the Senate and the Speaker of the H<YUse of 
Representatives his written declaration that no inability 
exists, he shall resume the powers and duties of his office 
unless the Vice President, with the written concurrence of a 
majority of the [heads] principal offi~rs of the executive 
departments or such other body as Congress may by law 
provide, transmits within two days to the Congress his 
written declaration that the President is unable to discharge 
the powers and duties of his office. Tl;tereupon Congress 
[will] shaU immediately proceed to decide the issue. If the 
Congress determines by two-thirds vote of both Houses 
that the Presi<leut is unable to <lischa:rge the powers and 
duties of the office, the Vice President shall continue to 
discharge the same as Acting President; otherwise the 
President shall resume the powers and duties of his office. 

. ... 



INDIVIDUAL VIEWS OF 
SENATOR EVERETT McKINLEY DIRKSEN 

When the Congress considers amendments to the Constitution, it 
deals not with the problems of today, or yesterday, or tomorrow, but 
in terms of the grand sweep of our Nation's history and future. The 
Constitution is the basic charter of our Government. It is appro­
priate to keep its function separate from the various laws we derive 
from it, laws that are designed to meet specific problems as they may 
arise. The Constitution must meet the test of time. It can do this 
only if it provides the means by which the Congress may meet the 
needs of the moment, not the solution to specific problems. 

The questions of Presidential succession and Presidential inability 
are not new to the Senate. It has been wrestling with them for many 
years. Time and again it has tried its hand at contriving an amend­
ment to the Constitution to deal with the problems. But each time 
when the Senate almost reaches a conclusion as to language for the 
amendment it becomes aware that its labors have been so narrowly 
directed to the problems arising out of particular events that it has 
failed to think and write in the broad fundamental concepts which are 
necessary to a constitutional amendment. And then, because it 
realizes the dangers of a joh half done, it does nothing at all. 

Congress cannot go along that way any further. It must deal with 
the problems of Presidenti&.l succession and Presidential inabilit.y by a 
constitutional amendment. It is necessary that the pertinent pro­
vision of the Constitution dealing with vacancy or inability, article 
II, section 1, that reads as follows: 

In case of the Removal of the President from Office, or of 
his Death, Resignation, or Inability to discharge the Powers 
and Duties of the said Office, the Same shall devolve on the 
Vice President, and the Congress may by law provide for the 
Case of Removal, Death, Resignation or Inability, both of 
the President and the Vice President, declaring what Officer 
shall then act as President, and such Officer shall act accord­
ingly, until the Disability be removed, or a President shall 
be elected. 

be amended to clarify whether the devolution is of the Office of the 
President or only of his powers and duties. Presumably it is the 
former in the case of death or resignation and the latter in cu.se of 
inability. Be that as it may, it has been the uncertainty of con­
struction of this language that in the past has prevented Vice Presi­
dents from assuming authority during the periods of disability of 
various Presidents. Next, it is essential that the Constitution provide 
a means of dealing with the other matters encompassed in Senate 
Joint Resolution 1. But the amendment should not deal with details. 
They can be handled by statute nnd rightly should be. 

1.7. 
S. Rept.66,89-1~3 
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18 PRESIDENTIAL INABILITY. 

Thi.s solution was well laid out before this committee last year and 2 
years ago by the then Deputy Attorney General of the United States, 
.Mr. Katzenbach. His entire statement in the 1963 hearings, in­
corpornted again in the 1964 hearings, should be read by everyone who 
is considering this problem. Let me only emphasize his concluding 
thoughts: 

Apart from the wisdom of loading the Constitution down 
by writing detailed procedural and substantive provisions 
into it has been questioned by many scholars and statesmen. 
The framers of the Constitution saw the wisdom of using 
broad and ex-panding concepts and principles that could be 
adjusted to keep face with current needs. The changes are 
that supplementa legislation would be required in any event. 
In addition, crucial and urgent new situations may arise 
in the changing future--not covered by Senate Joint Reso­
lution 28 1-where it may be of importance that Congress, 
with the President's approval, should be able to act promptly 
without being required to resort to still another amend­
ment to the Constitution. Senate Joint Resolution 35 1 

makes this possiblei Senate Joint Resolution 28 1 does not. 
Since it is difficlllt to foresee all of the possible circum­

stances in which the Presidential inability problem could 
arise we are opposed to any constitutional amendment 
which attempts to solve all these questions by a series of 
complex procedures. We think that the best solution to 
the basic problems that remain would be a simple consti­
tutional amendment, such as Senate Joint Resolution 35,1 

which treats the contingency of inability differently from 
situations such . as death, . removal, or resignation, which 
states that the Vice President in case of Presidential in­
ability succeeds only to the powers and duties of the Office 
as Acting President and not to the Office itself, and which 
declares that the commencement and termination of any 
inability may be determined by such methods as Congress 
by law shall provide. Such an amendment would supply 
the flexibility which we thi.."lk is indispensable and, at the 
same time, put to rest what legal problems may exist under 
the present provisions of the Constitution as supplemented 
by practice and understanding . . 

Senate Joint Resolution 35, referred fo by Mr. Katzenbach, now 
the Attorney General, and modified in accordance with his suggestions 
reads as follows: 

Article--

In case of the removal of the President from office or of 
his death or .resignation, the said office shall devolve on the 
Vice President, in case of the inability of the President to 
discharge the powers and duties of the said office, the said 
powers and duties shall devolve on the Vice President as 
Acting President until the inability be removed. The Con­
gress may by hl.w provide for the cuse of removal, death, 
resignation or inability, both of the President and Vice 

188th Cong. 
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President, declaring what officer shall then be President, 
or in cttse of inability, act as President, and such officer 
shall be or act n.s President accordingly, until a President 
shall be elected or, in case of inability, until the inability 
shall be earlier removed. The commencement and terminn.­
tion of any inability may be determined by such method as 
Congress shall by law provide. 

19 

I, therefore, propose that we adopt as a constitutional amendment 
this proposal which not only bears the imprimatur of the two distin­
guished men who were then Members of the Senate, Senator Kefauver 
and Senator Keating, but which was so persuasively supported by the 
Attorney General. He has confirmed to me that he still holds those 
views. And in his testimony this year he said only that he would 
not insist on the preference he had expressed in the past. · 

But such a constitutional amendment would be only the beginning. 
We must then prepare specific legislation to establish the mechanics 
and the details of Presidential succession and inability. It could be 
in much the same language as that proposed by the Senator from 
Indiana for a constitutional amendment. . 

This course of action has one advantage above all others. It 
removes the fear that we may embed in the Constitution procedures 
which may not turn out to be workable. If they are in a statute we 
can change them. If they become a part of the Constitution, it 
would take another constitutional amendment to change them. 

Indeed the events of the past few days have created a presl1mption 
and perhaps a conclusive presumption that a constitutional amend­
ment in the form reported will be ill advised. In testimony before 
the Committee on the Judiciary of the other body, the Attorney 
General has given further indication of doubts he holds about the 
adequacy of the language of Senate Joint Resolution 1. ls section 3 
permitting the President to declare his ' inability if he transmits a 
declaration in writing to the Senate and the House to be used when 
the President is having a tooth pulled? Is it to be used when he is 
out of the country on a visit to Mexico or to a NATO meetin~, or 
perhaps when he is in the air at any time? If so, then we nave 
imposed in the Constitution a very cumbersome procedure for him 
to take back his powers and duties. We have provided the same 
mechanics for an inability of a few minutes, or a few hours, as we 
have for long periods of illness. 

Then, too, as has been suggested by those who have studied Senate 
Joint Resolution 1 in the form reported by the committee, there are 
many things which are not covered by the detailed language of this 
amendment which perhaps should be covered if we are going into such 
detail uistead of adopting broad constitutional language which can be 
applied by statute to situations as they may arise. If one of the pur­
poses of the amendment is to provide to the greatest extent possible 
for the filling of the Office of Vice President, have we done so? What 
happens if the President is disabled for many months and the Vice 
President assumes his powers and duties as Acting President? Can 
he appoint a Vice President, or must that Office remain empty? 
Surely there is as much chance that some ill may befall the mortal 
who is Acting President due to the disability of the President as there 

. ·' 
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would be if he succeeded to the Presidency upon the death of the 
President. By moving into this area with a constitutional amend­
ment containing such specifics dealing with the one case we may have 
foreclosed ourselves from dealing by statute with other parts of the 
problem. On the other hand the broader language of Senate Joint 
Resolution 35, 88th Congress, would permit us to deal with this whole 
problem by statute. · 

And, let us never forget, that it is often argued that because situa­
tions of great variety and complexity may arise at any time in the 
conduct of our foreign relations and in the administration of the laws 
which we pass, we should not too tightly or too rigidly control the 
exercise of discretion by those who must deal with the problems. But 
by writing such specifics into the Constitution as are proposed by 
Senate Jomt Resolution 1 as reported, we are even more tightly and 
more rigidly binding ourselves in dealing with the details of problems 
of Presidential succession and inability. 

We should certainly heed the wisdom of the Attorney General when 
he testified on the merits of the various proposals last year and the year 
before. And we should give thought to the implications of all the 
assumptions the Attorney General felt constrained to make when he 
testified this year. Let us see what he said: 

First, I assume that in using the phrase "majority vote of 
both Houses of Congress" in section 2, and "two-thirds vote 
of both Houses" in section 5, what is meant is a majority and 
two-thirds vote, respectively, of those Members in each House 
present and voting, a quorum being present. This interpre­
tation would be consistent with longstanding precedent (see, 
e.g., Missouri Pac. Ry. Co. v. Kansas, 248 U.S. 276 (1919)). 

Second, I assume that the procedure established by section 
5 for restoring the President to the powers and duties of his 
office is applicable only to instances where the President has 
been declared disabled without his consent, as provided in 
section 4; and that, where . the President has voluntarily 
declared himself unable to act, in accordance with the proce­
dure established by section 3, he could restore himself rmme­
diately to the powers and duties of his office by declaring in 
writing that his inability has ended. The subcommittee may 
wiEh to consider whether language to insure this interpreta­
tion should be added to section 3. 

Third, I assume that even where disability was established 
originally pursuant to section 4, the President could resume 
the powers and duties of his Office immediately with the 
concurrence of the Acting President, and would not be 
obliged to await the expiration of the . 2-day period 
mentioned in section 5. 

Fourth, I assume that transmission to the Congress of the 
written declarations referred to in section 5 would, if Congress 
were not then in session, operate to convene the Congress in 
special session so that the matter could be immediately 
resolved. In this regard, section 5 might be construed as 
impliedly requiring the Acting President to convene a special 
session in order to raise an issue as to the President's inability 
pursuant to section 5. 

. ... 
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Further in this connection, I assume that the language used 
in section 5 to the effect that Congress "will immediately 
decide" the issue means that if a decision were not reached 
by the Congress immediately, the powers and duties of the 
Office would revert to the President. · This construction is 
sufficiently doubtful, however, and the term "immediately" 
is sufficiently vague, that the subcommittee may wish to 
consider adding certainty by includin~ more precise language 
in section 5 or by takin~ action looking toward the making 
of appropriate provision m the rules of the House and Senate. 

In my testimony during the hearings of 1963, I expressed 
the view that the specific procedures for determininO' the 
commencement and termination of the President's inability 
should not be written into the Constitution, but instead 
should be left to Congress so that the Constitution would 
not be encumbered by detail. 

21 

The fact that we give heed and thought to these suggestions does 
not mean that we do nothin~ about the problem of presidential 
succession and disability. Indeed, we must do something. Let us 
do it with the sweep of history in our mind and pen rather than the 
shackles of specifics. 

EVERETT McKINLEY DIRKSEN. 
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Agreements devised by the President and his Vice President in past 
administrations to cope with an inability -crisis are not satisfactory 
solutions. Recent history has also made us very much aware of the 
need for filling the Office of Vice President when a vacancy arises. 

It is abundantly clear that, rather than continue these informal 
agreements, the only sound approach is the adoption of a constitu-
tional amendment. · 

The hearings, which have been held on this important subject in 
recent years and in which this Senator has had the opportunity to 
participate, have led me to prefer a different approach than the 
present one. As in other legislative matters, the finished product 
requires the refinement of individual preferences. In the spirit of 
this simple reality, I shall support the proposed amendment. It· is 
my earnest hope that the Congress and the State legislatures will 
approve and ratify it promptly. There is, however, one amendment 
which I would urge, as discussed at a later point. 

There are two major reasons for my acceptance of the proposed 
amendment. 

The first is the urgent need for a solution. Differences of opinion 
in Congress have deprived us of a solution for far too long. It is 
time that these constitutional shortcomings be met. 

Secondly, the proposed ·language apfroaches the product which 
would have resulted under the proposa which I had urged, so that 
this amendment is acceptable. 

Nevertheless, it is in order to state the bases of my earlier prefer­
ence and the preference of three Attorneys General. 

The proposed amendment would distinguish the inability situation 
from the three other contingencies of permanent nature; death, resig­
nation, and removal from office, and would recognize that, in the first 
instance, the Vice President becomes Acting President only . 
. At this point, we encounter the first major difference of opinion. 

Some would advocate spelling out the procedure for determining 
inability within the language of the proposed amendment. I dis­
agree with the method of locking into the Constitution those pro­
cedures deemed appropriate today but which, in the light of greater 
knowledge and experience may be found wanting tomorrow. 

The preferred course would be for the amendment to authorize the 
Cornrress to establish an appropriate procedure by law. This practice 
parallels the situation of Presidential succession, wherein the power is 
delineated by the Constitution but the detail is left for later deter­
mination. 

I would also add one fundamental limitation to the process. 
I ref er to the doctrine of separation of powers. The maintenance 

of the three distinct branches of Government, coequal in character, 
has long been accepted as one of the most important safeguards for 
the preservation of the Republic. 

22 
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The executive branch should determine the presence of and termina­
tion of the inability of the President. It is my view that a method 
which would involve neither th.e judicial nor the legislative branch of 
the Government would be the better course. 

The determination of Presidential inability and its termination is 
obviously a factual matter. No folicy is involved. The issue is 
simply whether a specific indhiduo. with certain physical, mental, or 
emotional impairments possesses the ability to contmue o.s the Chief 
Executive or whether his infirmity is so serious and severe as to render 
him incapable of executing the duties of his Office. . 

Injecting Congress into the factual question of inability does create 
a secondary impeachment procedure, although limited, in which the 
conduct of the President would not be the test. 

The impeachment trial of President Andrew Johnson affords a 
clear illustration of the dangers presented when Con~ess performs a 
judicial function. The intrigue and interplay withm the Congress 
during the impeachment trial serves as a warning of clear and present 
dangers which exist when Congress is called upon to consider where to 
place the mantle of the presidential powers. 

An additional compelling argument for restricting this authority 
to the executive branch is that this determination must be made with 
a minimum of delay. Although this objection has been alleviated in 
the present language, the executive branch is clearly best equipped to 
respond promptly as well as effectively in the face of such a crisis. 

Obviously, such a decision must rest on the relevant and reliable 
facts regarding the President's physical or mental faculties. It must 
be divorced from any thoughts of political advantage, personal 
prejudice, or other extraneous factors. Those possessing such firsthand 
information about the Chief Executive, or most accessible to it on o. 
personal basis, are found within the executive branch and not else­
where. 

We must be mindful that the President iS chosen by the people 
of the entire Nation. It is their wish and their right that he serve 
as President for the term for which he was chosen. Every sensible and 
sympathetic construction favoring his continued jerformance of 
presidential duties should be accorded him. Indee , were error to 
be committed, it should be in favor of his continuation in office or, 
were it interrupted by a disability, by his resumption of the office at 
the earliest possible moment upon recovery. The members of the 
executive branch are best situated to protect that interest. 

What briefly has been develoJ?ed is the basis of my view that 
Congress should not be injected mto the decisionmaking process in 
cases of presidential inability or recovery. 

Considerable reference has been made in the discussion of Senate 
Joint Resolution 1 to the 76 cosponsors of the proposed resolution. 
Cosponsorship of a proposal does not mean acceptance of deto.il and 
the exact text. I am certain that cosponsors do not consider them­
selves bound by a proposal as introduced. Cosponsorship does not 
indicate a desire to proceed without hearings, deliberation, and amend­
ments in committee as well as on the floor of the Senate. Refine­
ments ma.de by the committee on this measure illustro.te that whether 
a proposal has a single sponsor or 99 cosponsors, it must be examined 
in detail before it is considered by the Senate with a view to change 
by amendment or substitution. 

-· 
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The refinements that have been made on the original language of 
Senate Joint Resolution 1 will clarify the detailed procedure to be 
followed in a case of disability. 

The role of Congress is narrmv. It is as an appeal open to the 
President from the decision of the Vice President and the members 
of the Cabinet. It will be brought into the matter only in those 
limited circumstances where the Vice President, with a majority of 
the principal officers of the executive departments, and the President 
disagree on the question of inability. It is important to note that 
Congress will not have the power to initiate a challenge of the Presi­
dent's ability. 

The procedure by which Congress shall act is properly left to later 
determination within rules of each branch thereof. A point of possible 
conflict is resolved in the understanding that Congress shall act as 
separate bodies and within their respective rules. 

The language that "* * * Congress shall immediately proceed to 
decide the issue" leave8 to Congress the determination of what, in 
light of the circumstances then existing, must be examined in deciding 
the issue. Thus, the matter will be examined on the evidence avail­
able. It is desirable that the matter be examined with a sympathetic 
eye toward the President who, after all, is the choice of the electorate. 

It is apparent that Senate Joint Resolution 1 does have aspects 
which alleviate the dangers attendant to a crisis in presidential 
inability. Nevertheless, it is felt by this member of the committee 
that caution and restraint will be demanded should this inability 
measure be called into application. 

A time does arrive, however, when we must fill the vacuum. The 
points which I have emphasized and previously insisted upon are 
important; but havin~ a solution at this point is more than important, 
it is urgent. For this reason, I support Senate Joint Resolution 1 
and urge its passage. I hope that it will be given expeditious approval · 
by the other body and early ratification by the required number of . 
States. 

PROPOSED AMENDMENT 

Section .5 gives the majority of the Cabinet and the Vice President 
only 2 days in which to challenge the President's declaration that his 
inability has terminated. 

This is not enough time considering the gravity of the situation and 
the circumstances which might exist. 

In the discharge of their duties, members of the Cabinet often travel 
widely. There are also long periods of time in which they may not 
have had an opportunity to observe and visit with the President so as 
to judge whether he has recovered sufficiently to resume his duties. 

· Such periods of inaccessibility might even be longer, in the event of the 
President's illness. 
- The 2-day period should be extended to properly allow for these 

factors. I urge amendment of this point to provide additional time. 
ROMAN L. HRUSKA. 
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SUBJECT: 25th .Ainendment 

25th Amendment Provisions 

. The 25th Amendment provides for Presidential succession in the. case of · 
({.~::~, · removal, resigna:i~n, or dea~h of. a President an:d sti~ul~tes the _proce-

. \2.;.,;,- dures for determim.ng both the existence of Presidential incapacity and 

~ 
~ 

·~~ -· 

t~e te.rmi~ation of that . state of incapacity. · 

Section l of the Amendment . specifies that in the case of the death or re sig-
-n.~_!!c;>n --of the President or his removal from office, the . Vice President ·shall 
become President. · Section 2 states that if there is a vacancy in .the office 
of the Vice President, the President shall nominate a Vice President who 
would take office. upon being cotµirrned by a majority vote of both houses of 

· Congress. 

Section 3 provides for a Presidential declaration of incapacity. Under this 
Section, the President transmits a written statement to the President pro 
tempo~e of the Senate and the Speak.er of the House of R.epr.:!sentativ·e.s 
declaring that he is unable to discharge the powers and dutie s of his office. 
Upon that ac:tion, the Vice President becomes Acting President, . discharging 
the powers and duties of the office of .the President, until such time as the 
President transmits to the President pro tempore of the Senate and the 

· Speaker of the· House a written declaration that he has regained .his ability 
to execute the responsibilities of his office. The President then resumes 
the powers and duties of his office~ 



( 
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Section -1· urovidcs for a situation in which the Preside:-.': eithe:r is unable 
~ . 

or lm-_villing to cleclar.e his O\vn incapacity. In suc-:t 2. c::.3(!, · the Vice 

President and a m.ajority of the Secretaries of the Exec'..~tive Deparb:nents, 
or such other body as Congress m~y by law provide,.!_/ c2n tr2.:lsmil: .to the 

. Pn~sident pro tempore of the Senate and the Spea1:er oE the Ho~se their 
• t d 1 t' tl L -'-1 p e "d t • b, ' ,, • •• writ ea ec ara ion 1a1. 1. le - r si en is una 1e -i::o cusc.:1.arge t:ne powers 

and duties of his office. Upon this occurrence, th::: Yice President irn...--ne­
diately assumes. the pc>\vers and duties of the office as Actfag President. 
The President can regain his authority by transmitting a. v:ritten de~lara­
tion to the President pro tempore and the Speaker of fr:.e House that no 
incapacity exists. He then resumes his pmvers and duties unless the Vice 
President and a majority of the Executive Department s~cretaries transmit 
\Vlthin fou1· days to the President pro te1npore of fo e s~~:ite and the Speake:?: 

- of the House their written declaration that the P resicle:-.t ren1ains1unable to 
discharge th-~ responsibilities ·of his office. In that eve~:t, the Congress 
m.ust decide the issue, with the requirement that it asse:·nble \•:ithin 48 

C hours fo:i;- that purpose if it is not in session. A .decbic:. :rn.ust be reached 
. within 2.1 days 2.fter receipt of the written declaration or the dClte of asse:;.nbly-

·' 

(h~~:j,when. Congress is not i.p. session . . If ,~ongres_ s determi:?.-cs by a b.vo-thirds 
':·~~:;.':vot e of both houses that the President is un2.ble to discl";.arge the powers 

--·· n.nd di~ties o{his office, the Vice President shall :::0:1.ti..--:.,_:e to dis~harge 
:thQ.~.e - duties as Acting President. If the Congress clo.::s -aot vc:e ·by two­
tbh·ds of each house, the President shall resume the · :>e:.-:e rs 2nd duties 
of his office. 

!m-:')lementation of the 25th Arne::idrnent 

The Z5tb Arnendment was ratified on Fel.n·u2.TY 10, lC'­
J. , :. I. !ts p::·ovisions 

1'.:?.vc b (! .::~ !~ u tili zed t wice:, once upon Fcrds1>.;:):1.d.n::.1.t::::i:: ::. ::-!~ ~or:fi:-rn:.-. tion n.s . 
";/' ic: :·: ::-: .C ~ S.;.:::l _: n t ~tl1<l O~~C ~ \.-::) (J~l E:'Ord ~ :j UC C ~:· 3 -:.: i C..rt t..·o :~-i ..:! r; ---~ 3:._r~ c:.:::: ~,. ' .!. i ) C>:l 

Pr..:.:5.i~: ::!tlt J>~ i~.r:,)n r s rcsi gna t! Ot'! . D e spit~ t~1 ~..: f ;).c~ !:~a: ~=---~ 2.3t!1 ;:..;1.1.e11d111~~at 

·,vaf; in effect during the last two years of Lyndon Jo}u:.20:1!:= Presidenc}·, 
there is no :record of his rnodif~·ing the writt en agreer:: .:!:'.t on fac2.pacit}r 
' . ' . l ~ d v· P . 1 t H • · "l . .., . · O(!t.W·~·.::n n i.rnsc 1 an ice resia.en ur.:~pnrcy t:o ~er. ;:;-::::. .:ie provisions 
of the Amenclrnent. 

1 I "fh e Congrl~Ss has not provided by legis l a t i or.. : 01· c..?C·: o-:her system. 

·!.. • 
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As~ result of President Eisenhower 1 s heart a.ttacl: in 1~:35 and his ileitis · 
attack during the start of his second term, t..1-ie P!"eside:-:: and Vice Presi­
dent Ni.xon reached an agreement on the ten-1pora17 de::o'!.ution of Presiden­
tial auti1ority in the event of an inability rendering the President incapable . 

· of exercising the powers and duties of his office. Thi.:; ag:reenent \vas in 
effect during President Eisenhower's stroke in l ~57, e:.nC. its existence was 
not inade publicly known until a ~vritten agreem.ent \~·as relt::ased in March, 
1958. 

Following the Eisenhower example, President_ Kennedy and Vice President 
Johnson signed an incapacity agreem~nt which was publicly releas~d lli 
-~U:gust, 1961. President Johnson and Spea~er of the House McCormick 
signed an agreem·ent in December, 1963, a~1d PTeside:-.t Joh.,,"lso.:1 2.nd ·vicE: 
PresidentHum.phrey signed an agreen1ent in JanuC?..ry, 1965. T~c~ Johnson/ 
lvh:Cormick agreement was not made public, and the Jo!:.nson/Humphrey 
agreement was not publicly released until foe Presidenti s gall ~ladder 
operation in October, 1965. All the written agree~nents, attached at Tab A, 
\Vere identical. President Kennedy, however, in his. accompanying press 
re!~ase, spedfically stated that he and the Vice Presidc~1t had agreed on 
the \Visdom of Cabinet concurrence in· and .A.ttorney G.:;:-ieral legal support 
for the . ipcapacity judgment. 

------·~,... ... ·· · 

The principal difference between the aforcm::!ntio:;.ed .::.;;:::·.=:e:n~nts and the 
25th Amendment is that the agree1ncnts rn.ade no provisi".:'>n for resolving 
a dispute between the President and Vic~ President on t}11;~ question of in­
capadty. Rather, as one would expect in ~ny •.-oh.:.!'l.t.?.~Y agreement signed 
by ·a President, control over determination of th·::! existe:1cr:! of incapacity 
re:stecl solely with the President, as loag <ls he co':l:! ;:: o:-.T~1.u::iicate, 2.nd 
c·:):-:.t .:.-01. O\·"er tc :rrn·i11a. tion of .tb.;3 in c,q:p:.. c lt ~)· .re :;tr:= d ~ v: ~:~: ·::i·~: !. t~ f! Pr -~sid~nt, 

.. :\ ·~~1 if i t \'iD:s tl1e 'tic e? 1·c sic1 -:'i1.t ',ti }10 1!;;1.ci '.! ::.~:-- i .:-.re:~ t:··.:..=: ,~·:·_:3~..:!!"'.-2:•.: c-if t}·_C; 

The pre-25th A.rncndrncnt agreements were -,•.rit ten fo. 0::-c!er to circumYcnt 
Cor:.stitutiunal ambiguity and thus overcon:c 'v'i.:e ?re:;id.:;atial :·eluctance 
tn exe1·cise the Presidential p0\0:cr no:::essa.:·y to ;ir.:::::c::: '.-.;; co::1t!nuity in 
executive leadership. · .There \Vere a nuin'J,~r o: in.ade~;.·,c:.cie.s \•;ith relying 
solely on th".! operatio<1 of a person?.1 agrc •~r:.""'.. '~ ::-.: betv:.;e~ ,~. Presiclcn~ and 
Y.ice; .!.:>i-csidt~nt: (l) it only applied to the ~·...! :T: :; cf off:..: ~: o-I. th? sig!1atories; 
l21 it did not carry ihe force of law ancl cuul~l be c~-: ?-11<::-! ;cd; and (3) it 

/ 
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authorized the Vice President to act without the protcc:!.on of \.!nequivocal 
Coastitutional authority. This uncertainLy <..!1d th~ Ver"/ sc;::-ious irnpli- . 
cation of a Vice Presidential ass_urnption of Presidei1ti~l power \Vere the 
focus of argurnents in favor of a Constitutional amend::nent. 

Issues 

There are a number of issues which can be of con.cerr:.. L"1 relation to the 
25th ·lunendment: 

: . 
·' 

(1) Under Section 3,· when a Pi-esident voluntarilr declares his own inability 
to govern, he alone has the power to declare that the inability :10 longer ex- . 
ists. There is no ·recourse under the Arn.~ndment for t!-1.e Vice President, · 
th~ Cabi~_ct Secretaries, · or the Congress to block his ·re s-:.:..mr>tion of power · 
~sagreei.ng ·with the termination of that inability. 
> • 

(2) Under Section 4, when a President is either Ui1.a°!:>l-:: -Jr mw:illing to de­
clare his own incapacity, what .s tandards rnust th<! Vic:e ?:!."esident and c. 
in:~.jority of the Cabinet Secretaries use to rnake thefr d,::termi.n:ttion that 
cthe President is unable to discharge the pO\vers c.:i.c d--~~!0s of his of~icc? 

- '"Ihc legisla~ive history of the Amendmi:mt do:.:s no'; p t·c-:·!:ic. gt~!:::c:.nce in this 
a-.:r~ :i. 

~(~) }.,hist th::: inca.p?.cily 0£ the Preaidcr:t b ·~ ph·:~ ~:.:::.1-c;- _·.;:: ,~ .'!.t?.l 01: ca.n lt 

·;result from outside events, !2.· g_. , a rn.c:::h2.nical in,;:.bi_~:::.· tr.) co:-:1.r:1unicate? 
The legis_lative history is not cle2.r on this point. T~~ !.;; s:.!e cf disa.bility 
{..,-~1ich is neither in~ntal nor physical <.vas o ~:.ly n-1.::::!tio::~..:. :~1 passjng a fe;.v 
ti.n-.es dndng the Committee hearings and v..-a.;; ne,:.;;r icc~.: sed o::-~. Ho\;..·ever., 

~~there is nothing t~ preclude a President a1:.d Vice Pre.:::::e::t from voluntarily 
cnt-.)ring inlo a written agrecm.ent 1,yhid: ''·cnld i~-:htO::-:: ? :- O"::·isb'1.s !or dealing 
wHh a n.:m-n-\cntal and non-physicd ciis 2-~ilitr. 
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Unclt!r Scdio.a· 4, Congrcs s has 2 i · cl.::-,.-:= 
::q!~. on the ·contirn .. ntion or termin.a.tim1 of P:·-.;;;:;1.::t::,·~ti2. : i::-:.<op,~.d .. ty, if the 
Presidr.:nt did not h:ini.self declare the orig !~1::..1 incap2.cit:.- and the Vice Pre£ii- · 
der.t c..r.d ?. !najority of the Cabinet Secret:;-. !':.es dis2.g::-e ~ ·.vifa the Presidc~.::?.t: s 
~ed<>.:2 .. tion of an e _nd to his incapacity . ... :w~0 gtwer!'!.s i:::~:-ing ·t1~is .period? 
The legislative histor}'- of the A ... "'nendm.ent fr:<li::2-tes the.: ::-,e Vice President 

' cont:iP.ues to exercise the powers and d\;.ties 0£ th~ of.fi-:~ of the President 
~uriag the 4-day period for transmittal of c..n objection t0 resu..-nption of 
pov:c:r by the President and during the 21-clc.y period i:: .... "·hich Congress 
:r:n::.is!: act. However, during both those peri-:>ds of tini.;;:, ii: WC?uld be very 
difficult t o avoid a feeling of serious uncertaint}' and fr.Ls atinosphere could 
be debilitating to the exercise of executh;e le<:> .. dership. ' 

(5) Under S_ection 4, if the Congress votes :lnt ·d:e P re:;i~!eh.tfat incapacity 
- . is continuing, may the President ask for a!!other ;.·ote _at ·any time_ by resub­

n':i.tting his- written declaration that no inability exists? · According to the 
legisl::tiiv.e history, the answer would seem to be in the iffirnntive. 

to) Un,ler Section 4, the Amendment requires a majo:-ity vote of t~c Congres 5 

Vico Presidential ~onfirmation; tf1e vo_t~ oi the Vice :?resident ancl a m~j­
o.r·.itt· of the Cab4J.et Secretaries to declare ?xesider.:t:.al inc~.pc.city when the . 
Pr:; si(1en!. is unable or unwilling to declare his o•.•. ~ incap2.c{ty; and the vote ·. 
~~Vfce President and a inajority of t"!}.e Cz:binet Sc::rE-~2.rie.~, together 
;,.._.i.~h C'.. two-thirds vote of the Congre~f.J-· · · fo ~1·c-..·ent the ?::-e:si<l.ent, on the 
g~oi..:.!'1:Ls o.( continuing incapacity, from re.;;-::._1n1ng the pY.':e!"S au.d duties of 

,his offlCe . 

_A_r-.~ these votes to he· based on .the bo~1y · s total n:~~:ie!'shi:? or onl)r on 
.-:., . ,-~ ....... .,..., , .... C'."' . , ""'L ...... 1r~ V"L1·n~ a -,·o'·ttn~ ·b .... .: ..... -, ... - --·, ... e ........ '? -,_ •• -L.:_;,. ""' 11Fo-~.,;....:Jts·""'O' :. .. , . • ,,.,. J:' ... :; .~l .. ,L~ "-1 .l •J1. 0 _. C '-:'. '-l • • ! <:...:. ,. ;_:, !:'· •:,:: ! !, . -·. '.'-•'--'•~\.I. ....u ·'- i,-

= ~ : · ."'1· ?.ti:);·~. ~ .-~ 'lice Pre s ·t,-l~. 1'!.t. 1 ::-:~ tot~:~ .:· r: ·; .~ :;~. &>"! -r- !.~ :· :~ ::~ .. _; ?. ~~-~~~~:Jr! 'ty" ~,..c .. ~.'c-. ~·3 
:-:: · ~ ~- ~··!.~·!; :1. si~t1j)le rt1aj or i~y· o f tl1 o s c p .r :-_: .:.; ~;-..~ · .. ~.:::~! ~:Oti:~:;. ~i !1i ~ 1965 t~ 5ti-
!:: ' ~~--.. y h~io.re both L"ie Hous~ Judiciary Co::,•--::Htee and ·fr.e Senate Judiciary .... 
c.~~:n~1:dt!:<.·~, S\1bcommitfoc on ·constih\tio:1:l P.2":1er:.d!'::. ~:1'; .sJ 'Attorney Genei-al 
:·~ichola. s cbB. Katzenbach stated that t!-.e -.·;;t es requ:::: ."!C. . ~)r the A1nend1nent 
wc?-c b:i.sed on those present and voting, .;~ ·:uo::-un: b~i:1g ?=esent. He as·sertcd · 
th~ t this interpretation was consistent \•.-it:~ :o:-q st;:-.~,u~~f precedent. ·Both the 
!I~;~.:.:;~ and Senate · committc~ R~port s St'.:'P '.:.:t >::-:.a:: de·•.=: ; In S?~cifk reference 
.h: t'.-ie t ·.~·n -- G1irds v:ole of Congress n~·q~!i r ~::: '=:!;-:'.c:- S:~c""':~.:i:r'4 . both E-epor.ts 
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note that this vote is in confo:i:m.ity '''it~ t1~ c Co~stitutic:-.c.l pro"::sion on 
• '\. L Tl . . . . . ' , - . -· t . . tl 
Lnpcac.nneii. ~s. . 1at: prov1s1on prov1u~s 1<):· a t1,":o-:1:.:~·:::.s vo e i~ · 1e 
Senate of thOS(:! n~e:m~ers present. Given the h~gislati-.•e history and legal 
pr~ccdcnts, a challenge· to this · intcrpretc..ti·J~ \YOU!d h;,.•.-e VCr)' little, if 

.. , any, chance of preva.ilin:g. 
___ ,_ -· ···~· 

......_ __ ..,.:;......: .... --

.. 
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· J o!lr:.so:l/nu..-nphrey 

Procedures for Use in the E veil t of 
··President!a.l Inability 

A.mw:..:.11cl:r.u~;i'! of Proccdi:.res Agre.~d Up:rn 
, 

by President ]olt>1son and Vice ?rcsidm~ H umplm:;.·. 
October 5, J 9G5 

The follov.ring procedures, which arc identical ! ·:> foe 
procedures adopted by Prcs!dcnt Eisenhower a.~d \-'ice 
Prc':S'tdec.t: Nixon as well as Prc:'i ~e.:"lt K~"!cd~- z..z:d Vice 
President Johnson, h~ve been agreed up-:n _b:; ?.:--~ident 
Johnson and Vice rrcsident Hu~phref: 

(1) In the event cf inability the Pre~id-:r.t v:o'!.l~d-if 
pos&t>!e-so inform the Vice l're.side;:i.t, ~'1d cl:<! .... /ice 
President would ~crvc a.c; .Acti;1,; Pres~\fo,"1~, excrd£"1g tbc 
powe..TS and duties of the Office until th: bJ.bili~y had 
ended. 

(2) In the e\·cnt of ~n inabiEty wh!.ch wo<.!::: ~.::c\·cnt 

the President from so corrunun.icati.1~ -.·;id-. t.1:.~ Y:cc: P~·::3-
- . . . 

idCnt, t~~e \'ice · ~~c:;~Gs!1t, aft~r r~u~}1 cG:i.s;1_:at~c.rr ~:.s s~;::~ 
to r..im ·appropriat~ under ' the ' circurr~~a::c·:~, ;-.-c.~: !ci 

1 ·-1 tl ~ cl . J ... ~ "' r ! -·. ·"'~·· · ... -·- -- ·l ~··- ·= ~ · ot: ac:c10.c upon li;. f:\ o •.. , .. o,. o-. t.~t.: 1,J .. ~ . .. "·-'''-~ ,_, .. :, . .... • 

the Office and \\'Ould serve ac; :".ct.in.; Pres:der..t :,: ;:•.il :::c 

inability had ended. 

· ( 3) The Pn:!it!cnt, 
'·;I1•::n the in:t1)i~~t;t h~C. e:1dr.:d :· ~tt1 :!'C 

rc .~t1!:1c the ft:;.t c:..,~i\:l~~ 6! t:_; .. :.. .e . .: 

\ 

·-

; 

,. 
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Eisenhower/Nixon 

(f 
-~ 39 · J>ub!ic PafJus of th~ Pres!deii.:s 

our country acd its gove.mmen!: tcc!ay, r:·Jne lZ P.lOr-e ,-;tcl th;:t:t. Lil~~ of 
finding n '".C!i'; to relieve m~nkind of t:~c ~!Jfd\!u of '::!~visi.iJ: dc·:rlvp!:1g 
a:1d maintaining 2IT!13 'vhiclt ccn!!d ! :-1:.1 tQ !~lJnk!:::i1~· ~~:f-C:cs~:.:ctEon .. 
111~ bu~r1en 1°- fl0~ Only""' ,~...,'}'' '!" ~., i: ~.·, it<:i'lCL !...,.. ! . ·. · ~· ., ,, r,~ J0 ~" ~·-.~-~ 

- i. ~ 1 .> .. . "" .._~ .. 0 c..;: l- ~ ~·..,.. .. .._ _.: &J,-• .. , u .. ._c:_.J._w -...L - '-~ -"' 

. t • • • ' . •1 • • ~ ... 
gro~·;1r1g co.5 , ~n 1ncr~::asrng t~1rC::!.t t-J i.r .. t t;~_·:_1 :ion1 1-: \\·t:~:-::~u~~ rt!'!\l s::•:.r.::-:~y 

of C\'t:ryone. 
The United. States, ·tcgdher with L :e-::Und.d r:'.'.:~·j:-.3, ;;; c~t-er::ti;,-!d 

: to exert every dfbrt to asst;re th2.t ob~:::.c~es, prc:e·::•.::-:l c: S!.!bEt:tzui~:I!, . . . .. . .. . . " . 
not contmue to interrupt our ge:tU!:\::: stn,,n.:; to :e:n;:,-.-e tne$<:. trrre:tts 
from die daily lives of au the people$ of i=:e ;rnd:!.. " . 
' 1 personally follov.· this mat~cr ·with the keer~e~t imer~t ~'"l<l ~hill fo1-

fow closely the progress of your tnsk, m which you c~rry \•tith y<m r.ly 
cordial be:st wish~ . . 

· Sincerelf, 

DwmH< D. · ErsENR0".'.'7::.R 

The Honorabl~ J:i;:ics J. Wadsworth 
Deputy United States Representa.ifre · 
to the United Nations 

,10 !ill Agreement Bct\veeri the· President and the 
'\lice Pr_eside...'1t as to Procedures in the Event of. 
P~esiden ti al Disability. I~ ''nrc 1z. f) r,., - o .,:.u.v ! :Jl - ;)JO 

THE PRESIDENT and th:: Vice Prcs~cient h.J::e ~.z.-~~d. tbt the fc::ow­
ing procedures arc in <l.ccor<l w!th t:ie p:irposes a:d ~"·o·.-?.5!0~~ cf .·\!~id.: 

. S t" I f th Con;;:tft· r:";, - " ... J ....... ~:,.,t")" -... ~;~h .. P.·~-~:_,-_' ~t"'l ••• •.:.~'. • ~ .. , .. 2, ec ion , o.. ...e .... - ........ :J ............ , "- .':~ ....... ::> 1......... _ _ ..,.. !::~v:.:~:y. 

They bdieve that thc::s1.:: procc<lur~, v.-hich a:~ in::::1::ed to apply to 
t'!1.~rn:;el\·es cnl)', are in no S\!n.:e Outs:C.: er contr~::!" ;:.J tl:~ c~::!ti:uti~n 

bt~~ are co:isiste!1t '"'ith its prt·.~f!!"!~ p:c,/!sio;is a::d. i:tlr:~::"?-~en: :~ c!e~r 

intent. 
( ! ) In t:~e e'".:e~r c.7£ ir1~~iEty ~1 ~ ... :?t:~ !-~~ it~ '\~ .~c-::I-:; f.~ -: b~~i;·:~2-.:::. !.:1.­

fo1~Y'l t:te Vic~ Pr~s:1~:i~; ~n.d t:~;:. ·\"~·- "' ?r~J ;C.:t~~~) ,. - ::5 ~·:::-·: :: :.z .. ~~~:JS 
-o ,., .. ·...! ·. .. ;- · ,.: ... · .. ~ -··-- .. ~ ,... -\ ... ~ ,t-~-...... c ' •· .... .a .;,.-:; .. . · · "'.; -: t"" ... : ...... .. ~ ..... :~;- ... 
..i- r~"'lh..:.enc, e.xcrc~1.1.1.z 4.ue P~'~ c. J '".:~~ .... '.t ...... 1. .:."'.} •• L .... ~ ........ !'. · ... ~_:: ~.:. . .:. ... :.~lo _; .... ~ _ •.• , :! .~i. ..... ~·t· 

had ended. . -... , ...... . . . 
( !? ) In the event of an :-nr:.lJHl~Y v~·:!:':h 'vot:!d p:-;:;·e:-it tqe PrcsiC.-::1t 

from so communic~.t:n~ ,\·ich tht~ . Vice P.resiC:-::n,t1 fre "Vice ;~::.:-.s:J~::.t; 
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.... - .. Dwight D. Eisenlwwer, 1958 g· 4_r 

.. .;. .... 
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·. 

after such cornult?.t!on as see:ns to rum appropriate under the drcum-
. fd 1· 'h 1··. ::t~.nccs, would decide upon t.1e cvo ution or t, c; po-;.,·e:-3 ana c :_:l11!5 er 
1 • A • 'J • 1 •• 1 • ' ·•' } ' L.,~ Ofrict! and ,,~on a. serve as c1ct1.ng 1 rc.s1c4~r.t untH ti1e 1nao:1:~y lC :'1 

c.:-:d :d. 
( S) The I' resident, i~1 ci.thcr en:nt, wi:uU clclc:i11'.r:'; ,,-i~ ~;l t!'e 

l. d i . ·1 · . f 1' • .. ~b:fay had enu.c<.i an · at t.1<'..t time wou!c r~umc toe ,u.~ ext:c1se 01 t 1 .. ~. 

• · • ,... J ·lut'1···· er ~"e "ffi-·~ · p:.\', c~:,, a .... c. u \,,,~ .:. i..u \..,../ .th ... "". 

::3 :-z: 1"i:!s is the text t:;.f r._s!"ceo.::nt :?.S set fo:~h :n :l '\\~hit-~ Hc~::e ne•·,'"s :e!:o..:! ci 
t...\:S d3~'; .. 

. ,, 
·:r... . ., C T .. 4 I Yi wfessage to tne ongress _ ransm1 tong 

Seco.nd Report on the Prornotion of Pe~cc and _ 
· Stabili~yin the Iviiddle East. L11arch 5, 1958 

"to th.~ Con.ires; of tit.: U11ited Sta:es: 

~ .. ~ a.m tran$rnitting herewith the second report to th(; Congres;; co·;cr-. 

ir:~ ?.Ctivities throu~h December 3 r, J 9 5 7, in fur~her~ncc of the pu!­
p::>.s::s of the J..,int · Re.::oJution to Prcmote Pc6cc 2id Stability in t't:! 
:Middle East. This report 5upp!en~ents_ the first one forwarced to the 
Co:1grcss on Jµ!y 31, 1957 concerning activitie.s through June 30, 1957. 

The Resolution cor.tinues to be an impo:-ta.rit e!eme;;t ir: United S~c:..t.::s 
fordgn policy rel:-...t\r.gJo the 1Iiddk E~t. Communist oppa~itio:t _to it 
is cl~rly revcs}ed by the fact that over t!-:c pa.~t si..x mo;i i.!'!s Comr."!.~m:E~ 

·' <1;,; ... _ __.. d 't " . - l ~ ". 1 ~. . . I • . c: • ' • _o;;U?<i._g.n.m:a an l S afl:Jtrents ln t lC !HIL u lC l:.<tSt la\'C Intens;,~eJ. tilt!'.:! 

· .~·e:ia:=-ts to clhtor-.:. the pt:rpos<!S of the Resd :~tiori <m<l to d:.:prtc;o:.fo tI:c 

---~~~ ··'C~-~ 
·\-~~· 

.... . 

·-· _ .. _ 

.;;;c?:-;frib"tiva it has mad!! to the crcatio.:1 o£ i~;o1c st;i'b!:~ ccr:diti•X':.5 b 
thts important pat of the wor!d. I am cC:avi1:c~d t!"l:!~ v:c ;.;;.::~ co:•­
_tinue to d~vote majo; attention in our ~,fi<:Jd:e £:,st pl)!!cy to a~:~:i:::; 
.the states oi th; ........... 011 a coopera1i"e b2;:~ j,... r·•a;,..,,~:,..:,..,'j .i.,.;_ :~...; .• _ • ... ... ,.._ .... , . \.-' ----, -· ...... ........... c.-.... ..... _.:> 1.i ... ..... _ .. ----··-

,;,p~'1:knce :?.nd inte~ritr. The Rcs?iutia.1 f•;rccfol!y emtv1cl!·::.; fr.e :n:f;o.:·: .. .·· -(' ... -·· - . . -
~:~ -~~:~~~~=~~}~1;~:~, n1i:a.~s d ~chicv\l_s b~~:~i~i!-:>'"::.d -p~;-;;;,;; r.:::t: ~:;.-:hE!·.y 

·. 

•?.ni:! ~.; i1c·t:~e !) .:,.:•:.::. ~~:!: $-!? ;{~;t:~ 
c,,~1 :;., ~rl ;::;;;3;). 

~-.__..~ .... . .............. --·-- ... 

:r 

~ .... · 

. ~ .. · 

-· 

·-



'· 

.. , 

'· 

. ---.. . ' 

~ . 
' 

! 
" t 

' . .•. ,., ..... 
':"'~ . 

. ·. . 

John F. Kem;edy, 1961 Aug. to 

when om ir.fomuti:;,n i; so fauh:y, 
,.; i:-.comp!=:tc-, 

[ :! 3. J Q. ~fr. 1':~):d !r.~, 1n •:c:nn~ction 
\\ :,;t the B:.::!in cr:;i.;, t!!:r:: h:s k::r: qu:;:·.: 

. . . . ) 
_,:!:-:\,U!t r.~gou.1:.1u:is. 

\Vou!ti yon tdl tu 

:it th:~ ;:ime toward · .. 
;m: I'RES:DzS r. \';d!, the :mitude \vhich 

.! :-.:we hd·:i :m1! still h:)d i:> tbt n~ summ~t 
~·~t\·. ;:~i1 East :1r:d \Vest i;; usdul unless t.\::: 
!:ro~:·~;J\;·ork h2s h~::n l:ti<l beforeh:mJ ·which 
~·:~!! !r.>ure s0T.e su;:~ess. As for :is a summit 
cf West:::rr! k:!.dcrs, I think th:it if it should 

r:or.: im?ort3r.t in coc;d!na<:ing o~r policy 
Or! ary m.Jtt<::r, Bt:rli!l, I thin!.- that tho.t 
r.~tcm:J shol!ld be hdd aa.:I \vould be 

to c!o w. 
{::;.] Q. l\fr. P:esiJ.:nt, during the for-

r.ign :iid d:bate, there h:;..; bc:::n some con­

cern c::pressed b:; legislators bJ.s-:d ~pon t~e 
r\:p'l:t:> from ~fon~evideo th:Jt some of the 
f.:::in A!!1erican n:a:!ons are ni;it, apf>arently, 
cager to inst!tute the self-hdp rnc:mm:s 

w!.ich you've mad:: _a ccinc!!tion cf yol!r 
· :'.· ·: Fllf:r.1m, a:yl lh:lt the :idmir.istration may 
~ ... fo,H(~pon t!io)c conditions. Do y0u 
. j_::~~nt! t·:> in·:.;t upon_ those condit:on.$? 

i·u: 11 :\~~ror::~'t. \\-~"re ~rco:~:- ::,_l ~o rn:-.kc d. . . .... 
m .,,·o:"' , .. rrc-'"' ;.,., !"71:s _,....,~,. .. t "'?-:I •!·····- ;.: .... ;"" ..... 

C4 • .... L~ ·'- ·•• .,, L ,..._..::o"'"•\o..I. .""""''- . • ._ • ._ ••'-"',t•...,• 

(cl th11t o:tc: C(~:?n~d~~ ·.·:::o ~~,;.:; i:.r::: hi.;!~ 

livi:-?g s~:tnJJ.:-.~s V/!:! C::: so.· t·.:: c: cccr5~ 

f:ffr.·r~ \·,·~re: !!l~:~e b:/_:;l: .:0~.:ert:':~. Or~e c.! 
the p:-opo~als ·,·.:~ti·..:h l!..lt;c _h-:-~r: :n,j·.!~ · i;1 

~fon~r!viJto ·:. ~ii;.:h i~ c.: ~.;:~::..::.:;.: ir.t~rcs: 

is thnt und::r :~~aegis v: :he ! !~!~:--.. -\.:n~~!C~n. 

Bank, th:lr 2 s:;.:dy by !ndep~:::!~nt ex:~rt~ 
L,.. .1:.. ! -a"1r 1 •'ll:"r•·· ......... ~ .·.-: ... r.~ ..... ; ..,. 
u._ ,nl~- OL ':' ...... ;) COllt. .... ;: ~~'-';· ... a .• _ i":'· :•~ .. ~°' 
::nd pro gr~~:> ~ ;!tl ccm;::.:,:...rnt::1t, :.r:..1 :: ~~~ .. ~s 
to me th:it this i; a gr!:..t ba;i; fr,r a hemi­
spheric effor::. \Ve' re r:N inte:::~~:J in nu:.;.­
ing th! contributions \1:h:ch I :.h!~k \\"::. hJx~ 
to make t~r:lcs1 \•:e f~e:l th1t th~::p:~ goh1g_~o 
irnpro;'~ lhe Iii!: of th:! f'~op!l!. ...-\n....!~ th~=~­

fo:f!, there's 3. 1·csF'ons!~Hi~;r .:;:! us aU, fc~ 
Ui to cont:-ibu~;: to th~ su=ceii. t·f th:$ .g~~! 

ar.d for i:h:: cour:tri::s i::·;c~veti to nu~:: 

sure that L.'1.is ::!Iort he!?> th~ ::!~:~~, bec:u.:.se 
otherwise the effort wi!i :i:i a~c those soc:::­

ties wiU ine~·i~Jbly be wiped a\1tay-:uriles~ 
so:7te rc:il pro;;res~ is r:n<l:. 

Rc:portc;: Tbnk you, Mr. !'r::sid::01t. 

~OTE: 1'"1tc: l':c::s:\.!~nfs fft=:::th n~,··i c:-~f:::-ricc ,:..·.~_. 
hc!d ' in the S:l~: D::;:1r~~n~ .. ! .. :;r;~-::: ~h;~ :tt : -) 

o"c,! . .,..:k '>n It-••:~·-~.>r l"i:;r~!::'.!'.· .-'..c;:.:.;.: : ... , !":,!le. 

\Vhitc Hmise Stat~ment and Text of Agrement Ei:twee!"~ th~ 
l)r .... s: ··1.~n~ an<l ~h· "'\/:c,,. 1)1 . .;.sic1'e:-i ·· 011l),.orr·u·1r' 7 ··s 1° ·1 t~-· l'.;' Ye'~!- ,.,.F '- l ~~""-.. l. 1 l . ...... 1 ..... .... .. l J.- 1. J. """"-' ... 1 .. ...... .L "_ ........ ,J.....J i. ·'" ,, .... 

1.'~:~::\!~~e~~!~l I11.:tbllity.. ..rltt __ r_:r1.;! !O. 106 ~ 

~·~ ! ~·, :.l t~. t='.3i ~) ;~b ~:!" d'll· i ~~'..:! \: :~~ ~) t'~>i-:::!~t 
, • .... ' , j ... 
1 - • .._. :-(._\-:'?.~ t.•··~~11-ere \ (.1 }7:-lX'~·-•U ·~s ~·'":r.:~1· 

~: .. : .. !l iJ.J th(·~~ 'ct~\:cfl fo,~er P:cs!d~nc Ei·~:-:i .. 
f··-;::., •• -.~. -1 \~; •• ·•• -[>---:<1°:1• !'-:1"··on :I ·•o~·,.,: -~ . ....... "•!•J . .~..... '"" .. ~ -~- .. .. .\. .. ..... !" .... .... 

-,·:i:1t :::.;.u<l to :Wf questions of Prcsidcr:ti;ll 
·r. •. ,. ·1·1· ' ~ " l . .!:1~ .. ~r.~· . ~o~e prOCC'G\!(C'S ~:;: :J.5 a.O t ,O\~t.;: 

·: (r) fo th.: eq:nt of inabilin; tn·~ P.-es:,ler!t 

0 ,"::: '..., ..... _,. 

(::) In r::~ 
~ \\"Ct~td pre·;~:~: th~ Pr;.:,td.::!-~ ::-::"\ s~ er~:~· 
•~r.;:.:~.lt; r::; ~:·::!-:. :!"!.-! \~i..:: P:-=:i :d ·:~t... r:-:~ 
\!i::: !--"re.:; .!-.:::~, :-\;t\!!" s:.:.~:i ~:.t.,5·:.:::;.~·!oa :is. 

. . . 
, .. o~:?cl-ii po~si~!e-s~ :nform the \;ice Pres:. s~cr:1s tat~:-:-, ~·??iO;>rl::tC t!r.d!: :: ..... e ·ci~.:~!;:l. .. 
(!·...... f th ,.. p - . I • 1,1 . r••/fll' L ~P':; .... ... ,.... \•,~.·. -.- !.;! ~.:::··.·:.r•._ .. ·:~J~ =~"!. c.!!t1'!ur:~· r? ..••.• :?'.!•· . • :: 'tee res;i en-. wou • :.r: '..,_.d ~l·-·~2 " ~ ~·.~ , 
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·. 

. -
."":. 

' !. . - . 
- ---~ : ·j -
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Aug. ro Public. P::peu of 

of the powers :ind rh:ties cf th:: O;"E:.-e :i=ld 

'
··oi·l-1 swr•··· ~s ·:\·t1'11" Pr•·s=c',.r::• ,,,.,;r tt.,. .,, ·•\ .... , '- 4l • .... . 0 ........ - .... ... ........... .1..,_ 

in:ihili:y had Cl'!~kc!. 
f-·) ·r11·' P-c·:-1.-., .• i·n °=·'-.~- ~ .. _,.... ·· ·n··'-'1 \ ,) .... • ,,_ ... · - ~'-: · ........ l .. ~'-..:. . . .... p •• , ,, ..... • ... 

,!e:c·;tninc \vhen th~ ir!:ibil!ty h:tci cnci:d ~:"d 
at th::.t tlme ·-\'Ould resume chc full tX~r:;s~ 

of the pow::rs :li:!d d1.aics of the OSc:: . 
. After cons:.ik1t!on w;th the At•\:lrl'!I!)' Gen-

. cr:it, it is the un<lcr.>t:inding of the Pr-=sid.~nt 
:and the Yi~.: Pr::;ic!:::1r th:it these prccc1.lurcs 

rcfl~ct the_ corr~ct interprec:ition to be given 
to Article II, S::cticn .J, cl:i\ls:: 5 d the Con­
stitution. This w:is :ilso the vi;.:w oE the 

. prior Administration ar:d is supported by 
the great ro:?jority of constitutior::il schobrs. 

~rhc re!::v:::nt consti~utio.ial pro·:isicn is: 
.. jn C:i;;c of the Remo·~1a! of tr.~ ?re:Jident 

from O::ice, or o[ h!s De:ith, R:.s:g~lcion, o: 
lnlbil!ty to d!schlrge th: Powers and D;.1ties 
of ta.: sa!c! OEce, the s:ime sh:.ll ckvoh-~ 
on the Vice President, :md . the Congress 
may by Lnw provide for the C:\:;e of Re­
mvval, D.::ith, Rcsig~ltion er fn:ibilit;:, 
bo:h of the Pie~ident and \.'!cc Pres\dent, 
d_cd:i:-irig what O:faer sh:iU lhen :«ct :i; 

· - 11re>idcnt, :in<l such Officer sb.Jli . :i::~ a-:cor<l­
ingly, until t~c Di:;ability b~ re:no\·ed, or 
a Prc.>idc:'lt sh:ili Le e!.::c.:ed.'' 

, .. i::e P:~~:de~~ :::;--.:~'": to !:-·:'. r·:t: ~s ,,~::~in,;. - ~ 

l 'r.:~~·Jc.:::: ":-Lf:::; ;.::.c:1 CC!~: ·::~~~=~n ~s se:::;:s 
t0 ,., .. ,,_ .. 

~ . ... _ ... J 
. 
·-~ ..., .. ._ 

s·~r: ·:!s .. ~: Tn~:!: !5 r:o p:o·.·!s:~n of t..~c 

c:o .. ~ >~~t·.:~~o;"l o~ .:E !.:i":·.· pre$~ri~iu,; ~ny pro­

cr:~~ ·;:\! c: r·J!":.s~~ ·::?~:c:!, bn.t ~:.': i'::siclcr.t ~•:.-i 
-·/i:'! P:c;i.J:!~i: fe1:> a~ a n1l~~~t- of ·.v.·isc!c~ 
~ #! ,~,.. .~ ·, •• ..;...,.._,._...,. •' ..... ·"-~\::r. TJ • 1~~­.... n1t. .. so .... -...·- J --.. ::-·:.4.-:.•L.: .. =-i~l .... . .... ·-- .... restc ...... ~ 
'"IOl.!'ci v·i-;h ,,j" ~--·:· •l·e s··~-.o-·L cc ~~. • .. ., ~· ... .. .......... " ~ ..... t' ' '"" ~~-

Ca~lne~ :;.; to :.':.:..:: r.:cessit:t ad d.::sir:ibi!!r-f 
of disch::rginz :he po·~~·cc:> ::r:.d dt!tics of th.~ 
Pres:-ienc;.· as A:t:r!g Presice::t :ts w=ll a.. ·· 
kg;i! ac!v!:: f:o:n the At:orn~y Ger.er:ll th::;: 

the c!rc~mst:u:.::s • . .-:cu!d, und<!r th<! Con,t!- . 
•• t',, : ... .:> .. ·,L. t.. ·,. I ; ~., ,. .. -1 • l •• 1 .001, J ,,,,_c: _''.·"" c .:>.n.;,; . ,~. :le un-:..-:;:--
s:J f'.·:Er! 5 bt~tvtt:: t1:~ P ;cs~·i::!: :?:~d Ch.!: \?'!c.:: 

~he < .. •en• of a cris~>-
Prior ;o the E~e:ihower-X!):o:i 'l!'r:m:;:-

• • -· _J •• • n1cnt, tn.~rc \\·~:e z:o S!~tta: 1.!:lc.!:stanc1n~s. 

Ci[ :'! 

· Vice 

• • . r.. - ,..t._. - •.a. • -: • 
pu~u.i: !?~~~;~~- • o:.. .... !> ..... ::tson, p1 .. 'l1. 

Pr~s:J::nt; !::l·;~ he5!~.:'!t.!"ci to t:tke '1GY 
ini~:=;.:i·.;e <!~:r:r:; t :ic per:\)d ..,,-r.~n. th~ Pr;:s~:.. · 
dtl!: v:~s Ci>1~:!d.. O~;·iot:S!;.·, ;:h!:; is :l r!1~ 

. ·~ Under this p!"t:•·.-:si.or., upon :i p:c:icr dc­
t,:rmin;),tion of Prcs!denci:i! -!n::.bi!i~\', th: :ir.d Vi:: Pr::s;~er:t )0!-:.nst>a i-.a·;~ :i.gr:cd to 

"f,Jl~~y .. ': t~ .... ~ ?=~::::~::~ -:sr:.:i.h!!)r:~c by ch.e ?:?i: 
. . . 

\Ylfc Pr~sid-:nt st~c':~ds tempoi-:?r!ly t0 the 
powers and <lud.::s of th: Pre:;!c!::r . .::y un:i! 
such time as the President is ::n:!b!~,j to :tel 

;::~~J.tn. lYr.!n.;.c the c.1:.;c o( r;:::: r.,/1!~ C~:l~1t..: 

<tr rC.;1zn~ttio r~~ th.i \-i~e P ;e;i~; ·::r. t lo::?~; ;:~.:: 
• t , . ' '. "7T7 l> • • 

p~C'fi.*i..'.!!:t:'t·~.~y Xi:Oni-..::= ... i'!;iu:!~ ·:. 

-6., ' -

Acr:1:;;,:;::;.:io::. 

!-0 ".1':"::: ·i: : ·A:;.1·~.~:· G-;::e:.11·..,. ~~:~~'::\ t.;~'>~ .._,_ 

~1:-: : : ~~: ·:·:~ :-. i~ c~ ~:.~::~ ~-:- i:,~ r-::":2~~:!2! .:...~~:. .. :.:: 
... . : •. : :·: :·-.;~ *' ·. - • -: .~-:- r~t !C'.;~~~:::"~:t ::> -::.: 

.. 

.. ... ~-~ -:. ;-~-~ ... '!. • ..... :..--... -· -.' ~!"! - ··~ ~· ·~ - :._-: .. ....... 
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_,. John3.·:m/McCormick .. , 
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De2.r ?vtr .. 

- THE WHITE HOUSE 

W:\SHINCTOS 

Spea.1<er=~·• .. / 
A .... ·. 

.. ~ I 

~.,.1,_-.,;_(__,. . .,J 

Coniirmin0-.:r ou::- oral arri-eerner.t ::re<:r2..rcina the 
- 0 ~ . 

procedures to be followed in the cvect 0£ r::iy ,, 
. ~ ., 'ty t . th . . _, 1 • .. • :i.nao:u..... o exerc1s~ e powel"s .:~11':1. a.ut.:i.'3s o.r. tne 

Presidency, I Cl.."!l reducing the 2.g;:-ee::..nent tc 
writing and would. appreciate your signing fr.e 
m:iginal of tbis letter a::ud retu:rning it to r...-ie :f.or 
safekeaping i~ the Presidential files9 · Euclo3eci 
foA" your use is a signed dt1plicate o~igin.al • . · Tl::.~ 

.terms of the c.green~er!.t are e..s £ollo-..=r$: 

1.. In the ·event oi inability, the P.res5.dent would -­
if po~sible -- so inform the Speaker 0£ th_e House, 
a.c.d. :the Speaker of the House would serve as Ac-:!ng 
J.:>rc~:J.dent1 exercis~ng the powers C\.i:d "Ciuti.es of Ge 
Cfii~e until t.he -inability had ended. 

~r • • ' • 

-:._ __ _.- ·z: In the event of· an inability whl,ch would previ=::n.t 
-th~ P:;:esident from con-un,imj C2;ting v1ith ilia S.?=~.ker 
of t.9,e }fot\s.e, the Speaker ci£ thr.! Eo•J.:;e, af~8:::- !::~ch 

cor.1suJ.ta~on as seems to him r>.p~>!.' O? .:-late 1.!.nd-:::c a::.~ 

circumst2.nces1 would decide upo.n. th~ devolu.cioc cf 
th(') nowers a~tl duties · of t..'Lie Ciiic~~ <lntl \voclC. .se=ve 

"' 
~ s -Ad:::i.ng Pi·e sid.E;;nt. uut.?J t:Jle . i~ab:Ui t; had ended. 

:r•;:!.Hune tb.e :foll exercise. of !he :p~wexs c-.ci LJ.,.::;J.es 0£ 
. il:.•.; Cfiice. 

_..,.. 

.. • I 

Paze ?. oI ?. F"'·f;e ~. 
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4. After being in.forrr.!.ed by t.lie P:-esidcnt 0£ :his 
iDability o:r, 1n the event of an ina.b.Uity- wh!ch wo":...:.d 

· p~evei:?.t the Presidc:.ut from cc:rn:1~u.cicc:..ti.1.ict v.~1· i-1-, L· :! 
a . -- - .. 

Speal~cj.· o.[ the I-Iouse> 3.£te~r the lat~t:.:: satisfie3 ;-~..:-::::.~~lf 

that cuc!l in~bili:.y e>:ists, ·the S?e~.k~:- ci fue Ho:.~z;z. v .. :i11 

resign. as Sp8.?-~ex and G:s Re?:.:ese;:t~ ::=.ve b Go.i:.g::£::S~ 
befo:.:·o '~dertaking to ~ct as P:rcsiC.e~t,. .. 

Honorable John Vf. McCormack 
Speake! of .t..'le House of R~presentatives 

. '\Y'ashingto:i1 D. C. .. . 
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THE WHITE HOUSE 

WASHINGTON 

March 31, 1981 

MEMORANDUM FOR THE SENIOR STAFF 

FROM: JAMES A. BAKER III~? 
SUBJECT: Compilation of Log of Internal Events 

There is a need to compile an accurate log of relevant 
internal events for the period (approximately) 2:00 p.m. -
9: 00 p. m. on V.iarch 3 0 (yesterday) . 

This will be required to provide authoritative responses 
to external questions, and to provide a basis for our ' 
own review of internal operating procedures. 

I am asking Dick Darman to take overall responsibility 
for pulling this compilation together. I have asked 
him also to coordinate the development of a preliminary 
analysis of this compilation -- with a view toward 
recorrunending necessary changes (if any) in operating 
procedures and support systems. He will work closely 
with Dick Allen and Fred Fielding on this -- consulting 
with all of us as necessary. 



EVENTS OF MARCH 30, 1981 

At approximately 2:40 p.m., Elizabeth Dole's secretary, 

Carman Burigan, learned from a friend via the telephone that 

someone had taken a shot at the President. As soon as this 

report was verified, I interrupted Fred Fielding, who was in 

a meeting with the Deputy Attorney General, Ed Schmuls, and 

advised him of this information. Fred requested additional 

verification of the report and inquired as to whether anyone 

had been injured. At that time I had not heard of any 

injuries. 

I immediately tried to reach David Ray, the Special Agent in 

Charge of Secret Service. Not only couldn't I reach S.A. 

Ray, I couldn't reach the Duty Officer. At the same time, 

the television networks were reporting that Jim Brady had 

been shot in the head and that a Secret Service Agent and a 

Metropolitan Police Officer had also been wounded. It was 

reported that four shots had been fired from a distance of 

approximately ten feet and that the assailant had been 

arrested. The policy officer was reported to have been 

taken to Washington Hospital Center and Brady to George 

Washington University Hospital. The news accounts reported 

that the President had received a "bump" on his head and had 

accompanied Brady to the hospital. Fred Fielding suspected 

at this time that the President may have been shot, and when 

I finally reached the duty officer, I tried to impress upon 

him our immediate need to know whether or not the President 

had merely "bumped" his head or sustained more serious 

injuries. The duty officer knew less than the news accounts. 
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Shortly thereafter, Special Agent Ray returned my call. As 

Fred was coming into my office to take the call, he heard on 

the news that the President had, in fact, been shot. Fred 

so advised Special Agent Ray, who was unaware of this information. 

I then called H.P. Goldfield and Peter Rusthoven and asked 

them to quietly begin researching the law on Presidential 

succession. I called Mary Lawton to obtain her views on the 

applicable law, as well as her recollection of the Eisenhower­

Nixon agreement. I also called Tom Jones' office to request 

any information in their possession concerning succession. 

Herb Ellingwood called Ted Olsen (OLC) requesting that Olsen 

have the FBI keep us informed. Not long thereafter, I 

received a call from the FBI, who had very little information 

to impart, but advised that they were in contact, at the 

same time, with the Attorney General in the Situation Room. 

Moments thereafter, I received a call from Fred Fielding, 

who was in the Situation Room. This was around 3:30 p.m. 

Fred asked me to draft a letter providing for the transfer 

of authority pursuant to the XXV Amendment. The letter was 

drafted and delivered to Fred in the Situation Room at 

approximately 3:45 p.m. The initial letter had to b e re­

drafted because it was initially a ddresse d to Howard Baker 

as President Pro tempore of the Senate rather than Strom 

Thurmond. A letter transferring authority pursuant to 

Section 4 of the XXV Ame ndment was prepare d shortly thereafter, 

as well as two letters for the President's signature withdrawing 

the earlier declaration of inability. 



- 3 -

Information concerning the XXV Amendment was obtained from 

various places including a memorandum in the transition 

book, legislative history from Tom Jones' office, two memos, 

prepared by academicians, from Boyden Gray, and additional 

committee reports through the White House library. No 

recommended procedures or drafts of necessary letters to 

transfer authority were available. 

The Office of Legal Counsel was requested and did provide 

helpful guidance on the handling of two matters that required 

Presidential action; namely, an Executive Order amending the 

General System of Preference and the Signing of S. 509, the 

dairy price support bill. Larry Simms at OLC coordinated 

with Allen Locke and also representatives of the Special 

Trade Representative. Issues relating to the dairy bill 

continued late into the evening because of Larry Simm's 

inability to reach Jim Barnes, Acting General Counsel of 

Agriculture. There was no answer at Agriculture and the 

White House switchboard was unable to locate him. Our 

off ice obtained his home telephone number off his personal 

data statement and SF 278 contained in our files. The White 

House operators were requested to compile a list of general 

counsels and their telephone numbers. 

Earlier, at approximately 6:00 p.m., two proposed press 

releases were prepared for the possible transfer of authority 

under both Sections 3 and 4 of Amendment XXV. 
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In the late afternoon or early evening, Fred Fielding called 

from the Situation Room requesting information concerning 

the transfer of authority for certain types of military 

operations. I called Will Taft, Acting General Counsel at 

Defense, who advised that there was a classified plan for 

the exercise of certain military options available only to 

the President and to others, in succession, who had received 

the necessary briefings. One initial concern was whether or 

not Vice President Bush had received these necessary briefings. 

Will Taft advised that he had not received the necessary 

clearances himself and was not knowledgeable about the 

details of these plans. He stated that what I seemed to be 

inquiring about concerned the chain of command and that he 

would look into the issue. 

Herb Ellingwood and I had a brief meeting with Boyden Gray 

in Fred's office at approximately 6:15 p.m. just before the 

Vice President's return. I thanked him for his memos, 

brought him up to date on our research, showed him a copy of 

the letter transferring authority purusant to Section 3, and 

advised him that Will Taft was unsure as to whether or not 

the Vice President had received all the military briefings. 

Gray felt sure that the Vice President had received all 

briefings. I took back the copy which was destroyed, and 

Boyden indicated that he would be in the Vice President's 

off ice in the West Wing if we needed him. 



- 5 -

Will Taft later advised that the Vice President had received 

all the briefings apparently at the same time they were 

given to the President, Meese, Haig, and Weinberger on 

January 16, 1981. I so advised Boyden Gray. Both Fred and 

I spoke with Will Taft on one or two occasions later that 

evening to try to get a better understanding of the so­

called Command Authority of National Command Authority. He 

promised to have a written explanation for us early Tuesday 

morning in time for an 8:30 briefing in order to clarify the 

confusion that arose concerning succession and command 

authority. That information was telephoned on Tuesday 

morning and transcribed by my secretary. The basis of the 

authority was a Department of Defense Directive that had 

been adopted in December 1971. 

Secretaries and staff attorneys were specifically requested 

to make no mention to anyone of the drafting of the 

letters under the XXV Amendment. The only member of the 

Counsel's staff, other than Fred Fielding, to have access to 

the Situation Room was me, and virtually all telephone 

conversations between the Situation Room and the Counsel's 

office were between Fred and myself. 



March 30, 1981 

MEMORANDUM FOR FRED P. FIELDING 

PROM: BERBER'!' ELLINGWOOD 

On March JO, 1981 at 5:15 p.a., Robert Lipahutz called 
offerinq us hia help. Bia home phone number ia 4042527100 
and his office phone number is 4046882300. 

Be said the news was garbled and while he was sure we were 
on,, top of it, ~ wanted to be sure that we knew he would be 
available for aai•tance. Be reconnenda that a -jority of 
the cabinet be on band and that the President Pro Tempore 
and the Speaker of the Bouse be available in the White 
Bouse. 

BBBslll - 3/30/81 

Chron - 2 
Subject 


