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99TH CONGRESS 
1ST SESSION S.1053 

II 

To accept the findings and to implement the recommendations of the Commission 
on Wartime Relocation and Internment of Civilians. 

IN THE SENATE OF THE UNITED STATES 

MAY 2 (legislative day, APRIL 15), 1985 

Mr. MATSUNAGA (for himself, Mr. INOUYE, Mr. STEVENS, Mr. MuRKOWSKI, Mr. 
CRANSTON, Mr. GORTON, Mr. EVANS, Mr. RIEGLE, Mr. LEVIN, Mr. MEL
CHER, Mr. PROXMIRE, Mr. KENNEDY, Mr. KERRY, Mr. HATFIELD, Mr. 
METZENBAUM, Mr. BURDICK, Mr. HARKIN, Mr. DENTON, Mr. MOYNIHAN, 
Mr. D'AMATO, Mr. HART, Mr. SARBANES, Mr. ExoN, Mr. SIMON, Mr. 
BRADLEY, and Mr. LAUTENBERG) introduced the following bill; which was 
read twice and referred to the Committee on Governmental Affairs 

A BILL 
To accept the findings and to implement the recommendations of 

the Commission on Wartime Relocation and Internment of 

Civilians. 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 FINDINGS AND PURPOSE 

4 SECTION 1. (a) FINDINGs.-The Congress finds that-

5 (1) the findings of the Commission on Wartime 

6 Relocation and Internment of Civilians, established by 

7 the Commission on Wartime Relocation and Intern-
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ment of Civilians Act, accurately and completely de

scribe the circumstances of the exclusion, relocation, 

and internment of in excess of one hundred and ten 

thousand United States citizens and permanent resident 

aliens of Japanese ancestry and the treatment of the 

individuals of Aleut ancestry who were removed from 

the Aleutian and the Pribilof Islands; 

(2) the internment of individuals of Japanese an

cestry was carried out without any documented act of 

espionage or sabotage, or other acts of disloyalty by 

any citizens or permanent resident aliens of J apane~e 

ancestry on the west coast; 

(3) there was no military or security rea on or 

the internment; 

(4) the internment of the individual o J ane e 

ancestry was caused by racial prejudice, war h_ -·eria, 

and a failure of political leadership; 

(5) the excluded individuals of J a pane: ance::try 

uffered enormous damages and lo e~, h · ·erial 

and intangible, and there were incalculab 

education and job training, all of which re~ 

nificant human suffering; 

(6) the basic civil libertie and c 

of those individuals of J a pane e ant -

S 1053 IS 

rights 

ed "ere 



3 

1 fundamentally violated by that evacuation and 

2 internment; 

3 (7) as documented in the Commission's reports, 

4 the Aleut civilian residents of the Pribilof Islands and 

5 the Aleutian Islands west of Unimak Island were relo-

6 cated during World War II to temporary camps in iso-

7 lated regions of southeast Alaska where they re-

8 mained, under United States control and in the care of 

9 the United States, until long after any potential danger 

10 to their home villages had passed; 

11 (8) the United States failed to provide reasonable 

12 care for the Aleuts, and this resulted in widespread ill-

13 ness, disease, and death among the residents of the 

14 camps; and the United States further failed to protect 

15 Aleut personal and community property while such 

16 property was in its possession or under its control; 

17 (9) the United States has not compensated the 

18 Aleuts adequately for the conversion or destruction of 

19 personal property caused by the United States military 

20 occupation of Aleut villages during World War II; 

21 (10) the United States has not removed certain 

22 abandoned military equipment and structures from in-

23 habited Aleutian Islands following World War II, thus 

24 creating conditions which constitute potential hazards 

S 1053 IS 
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to the health and welfare of the residents of the 

islands· 
' 

(11) the United States has not rehabilitated Attu 

village, thus precluding the development of Attu Island 

for the benefit of the Aleut people and impairing the 

preservation of traditional Aleut property on the island; 

and 

(12) there is no remedy for injustices suffered by 

the Aleuts during World War II except an Act of Con

gress providing appropriate compensation for those 

losses which are attributable to the conduct of United 

States forces and other officials and employees of the 

United States. 

(b) PuRPOSES.-The purposes of this Act are to-

(1) acknowledge the fundamental injustice of the 

evacuation, relocation, and internment of United tate 

citizens and permanent resident aliens of J apane e 

ancestry; 

(2) apologize on behalf of the people of the 1::-nited 

States for the evacuation, relocation, and internment of 

the citizens and permanent resident alien of apanese 

ancestry; 

(3) provide for a public education fund to finance 

efforts to inform the public about the in ernment of 

S 1053 IS 
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1 such individuals so as to prevent the reoccurrence of 

2 any similar event; 

3 ( ,;1) make restitution to those individuals of J apa-

4 nese ancestry who were interned; 

5 (5) make restitution to Aleut residents of the Pri-

6 bilof Islands and the Aleutian Islands west of Unimak 

7 Island, in settlement of United States obligations in 

8 equity and at law, for-

9 (A) injustices suffered and unreasonable hard-

10 ships endured while under United States control 

11 during World War II; 

12 (B) personal property taken or destroyed by 

13 United States forces during World War II; 

14 (C) community property, including communi-

15 ty church property, taken or destroyed by United 

16 States forces during World War II; and 

17 (D) traditional village lands on Attu Island 

18 not rehabilitated after World War II for Aleut oc-

19 cupation or other productive use. 

20 TITLE I-RECOGNITION OF INJUSTICE AND 

21 APOLOGY ON BEHALF OF THE NATION 

22 SEC. 101. The Congress accepts the findings of the 

23 Commission on Wartime Relocation and Internment of Civil-

24 ians and recognizes that a grave injustice was done to both 

25 citizens and resident aliens of Japanese ancestry by the evac-

S 1053 IS 
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1 uation, relocation, and internment of civilians during World 

2 War II. On behalf of the Nation, the Congress apologizes. 

3 TITLE II-UNITED STATES CITIZENS OF JAPA-

4 NESE ANCESTRY AND RESIDENT JAPANESE 

5 ALIENS 

6 DEFINITIONS 

7 SEC. 201. For the purposes of this title-

s (1) the term "eligible individual" means any living 

9 individual of Japanese ancestry who-

10 (A) was enrolled on the records of the United 

11 States Government during the period beginning 

12 on December 7, 1941, and ending on June 30, 

13 1946, as being in a prohibited military zone; or 

14 (B) was confined, held in custody, or other-

15 wise deprived of liberty or property during the 

16 period as a result of-

1 7 (i) Executive Order Numbered 9066 

18 (February 19, 1942; 7 Fed. Reg. 1407); 

19 (ii) the Act entitled "An Act to provide 

20 a penalty for violation of restrictions or 

21 orders with respect to persons entering, re-

22 maining in, leaving, or committing any act in 

23 military areas or zones" and approved March 

24 21, 1942 (56 Stat. 173); or 

S 1053 IS 
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1 (iii) any other Executive order, Presi-

2 dential proclamation, law of the United 

3 States, directive of the Armed Forces of the 

4 United States, or other action made by or on 

5 behalf of the United States or its agents, 

6 representatives, officers, or employees re-

7 specting the exclusion, relocation, or deten-

8 tion of individuals on the basis of race; 

9 (2) the term "Fund" means the Civil Liberties 

10 Public Education Fund established in section 204; 

11 (3) the term "Board" means the Civil Liberties 

12 Public Education Fund Board of Directors established 

13 in section 206; 

14 (4) the term "evacuation, relocation, and intern-

15 ment period" means that period beginning on Decem-

16 ber 7, 1941, and ending on June 30, 1946; and 

1 7 (5) the term "Commission" means the Commis-

18 s10n on Wartime Relocation and Internment of Civil-

19 ians, established by the Commission on Wartime Relo-

20 cation and Internment of Civilians Act. 

21 CRIMINAL CONVICTIONS 

22 SEC. 202. (a) REvrnw.-The Attorney General shall 

23 review all cases in which United States citizens and perm~-

24 nent resident aliens of Japanese ancestry were convicted of 

25 violations of laws of the United States, including convictions 

26 for violations of military orders, where such convictions re-

s 1053 IS 
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1 sulted from charges filed against such individuals during the 

2 evacuation, relocation and internment period. 

3 (b) RECOMMENDATIONs.-Based upon the review re-

4 quired by subsection (a), the Attorney General shall recom-

5 mend to the President for pardon consideration those convic-

6 tions which the Attorney General finds were based on a re-

7 fusal by such individuals to accept treatment that discrimi-

8 nated against them on the basis of race or ethnicity. 

9 (c) P ARDONs.-In consideration of the findings con-

10 tained in this Act, the President is requested to offer pardons 

11 to those individuals recommended by the Attorney General 

12 pursuant to subsection (b). 

13 CONSIDERATION OF COMMISSION FINDINGS 

14 SEC. 203. Departments and agencies of the United 

15 States Government to which eligible individuals may apply 

16 for the restitution of positions, status or entitlements lost in 

17 whole or in part because of discriminatory acts of the United 

18 States Government against such individuals based upon their 

19 race or ethnicity and which occurred during the evacuation, 

20 relocation, and internment period shall review such applica-

21 tions for restitution of positions, status or entitlements with 

22 liberality, giving full consideration to the historical findings of 

23 the Commission and the findings contained in this Act. 

24 TRUST FUND 

25 SEC. 204. (a) EsTABLISHMENT.-There is hereby es-

26 tablished in the Treasury of the United States the Civil Lib-

S 1053 IS 
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1 erties Public Education Fund, to be administered by the Sec-

2 retary of the Treasury. Amounts in the Fund shall be invest-

3 ed in accordance with section 9702 of title 31, United States 

4 Code, and shall only be available for disbursement by the 

5 Attorney General under section 205, and by the Board of 

6 Directors of the Fund under section 206. 

7 (b) AuTHORIZATION.-There are authorized to be ap-

8 propriated to the Fund $1,500,000,000. 

9 RESTITUTION 

10 SEC. 205. (a) LOCATION OF ELIGIBLE lNDIVIDUALS.-

11 (1) The Attorney General, with the assistance of the Board, 

12 shall locate, using records already in the possession of the 

13 United States Government, each eligible individual and shall 

14 pay out of the Fund to each such individual the sum of 

15 $20,000. The Attorney General shall encourage each eligible 

16 individual to submit his or her current address to the Depart-

17 ment of Justice through a public awareness campaign. 

18 (2) If an eligible individual refuses to accept any pay-

19 ment under this section, such amount shall remain in the 

20 Fund and no payment shall be made under this section to 

21 such individual at any future date. 

22 (b) PREFERENCE TO OLDEST.-The Attorney General 

23 shall endeavor to make payment to eligible individuals who 

24 are living in the order of date of birth (with the oldest receiv-

25 ing full payment first), until all eligible individuals who are 

26 living have received payment in full. 

S 1053 IS--2 
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1 (c) NONRESIDENTS.-In attempting to locate any eligi-

2 ble individual who resides outside the United States, the At-

3 torney General may use any available facility or resources of 

4 any public or nonprofit organization. 

5 (d) No SET OFF FOR ADMINISTRATIVE CosTs.-No 

6 costs incurred by the Attorney General in carrying out this 

7 section shall be paid from the Fund or set off against, or 

8 otherwise deducted from, any payment under this section to 

9 any eligible individual. 

10 BOARD OF DIRECTORS 

11 SEC. 206. (a) EsTABLISHMENT.-There is hereby es-

12 tablished the Civil Liberties Public Education Fund Board of 

13 Directors which shall be responsible for making disburse-

14 ments from the Fund in the manner provided in this section. 

15 (b) DISBURSEMENTS FROM FuND.-The Board of Di-

16 rectors may make disbursements from the Fund only-

1 7 (1) to sponsor research and public educational ac-

18 tivities so that the events surrounding the relocation 

19 and internment of United States citizens and perma-

20 nent resident aliens of Japanese ancestry will be re-

21 membered, and so that the causes and circumstances of 

22 this and similar events may be illuminated and 

23 understood; 

24 (2) to fund comparative studies of similar civil lib-

25 erties abuses, or to fund comparative studies of the 

26 effect upon particular groups of racial prejudice em-

s 1053 IS 
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1 bodied by Government action 111 times of national 

2 stress; 

3 (3) to prepare and distribute the hearings and 

4 findings of the Commission to textbook publishers, edu-

5 cators, and libraries; 

6 (4) for the general welfare of the ethnic Japanese 

7 community in the United States, taking into consider-

s ation the effect of the exclusion and detention on the 

9 descendants of those individuals who were detained 

10 during the evacuation, relocation, and internment 

11 period (individual payments in compensation for loss or 

12 damages shall not be made under this paragraph); and 

13 (5) for reasonable administrative expenses, includ-

14 ing expenses incurred under subsections (c)(3), (d), and 

15 (e). 

16 (c) MEMBERSHIP AND TERMS OF OFFICE.-(1) The 

1 7 Board shall be composed of nine members appointed by the 

18 President, by and with the advice and consent of the Senate, 

19 from persons who are not officers or employees of the United 

20 States Government. At least five of the individuals appointed 

21 shall be individuals who are of Japanese ancestry. 

22 (2)(A) Except as provided in subparagraphs (B) and (C), 

23 members shall be appointed for terms of three years. 

24 (B) Of the members first appointed-

S 1053 IS 
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1 (i) five shall be appointed for terms of three years; 

2 and 

3 (ii) four shall be appointed for terms of two years; 

4 as designated by the President at the time of appoint-

5 ment. 

6 (C) Any member appointed to fill a vacancy occurring 

7 before the expiration of the term for which his predecessor 

8 was appointed shall be appointed only for the remainder of 

9 such term. A member may serve after the expiration of his 

10 term until his successor has taken office. No individual may 

11 be appointed to more than two consecutive terms. 

12 (3) Members of the Board shall serve without pay, 

13 except members of the Board shall be entitled to reimburse-

14 ment for travel, subsistence, and other necessary expenses 

15 incurred by them in carrying out the functions of the Board, 

16 in the same manner as persons employed intermittently in the 

17 United States Government are allowed expenses under sec-

18 tion 5703 of title 5, United States Code. 

19 (4) Five members of the Board shall constitute a quorum 

20 but a lesser number may hold hearings. 

21 (5) The Chair of the Board shall be elected by the mem-

22 bers of the Board. 

23 (d)(l) The Board shall have a Director who shall be ap-

24 pointed by the Board and who shall be paid at a rate not to 

25 exceed the minimum rate of basic pay payable for GS-18 of 

S 1053 IS 
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1 the General Schedule under section 5332(a) of title 5, United 

2 States Code. 

3 (2) The Board may appoint and fix the pay of such addi-

4 tional staff personnel as it may require. 

5 (3) The Director and the additional staff personnel of the 

6 Board may be appointed without regard to section 5311(B) of 

7 title 5, United States Code and may be appointed without 

8 regard to the provisions of such title governing appointments 

9 in the competitive service, and may be paid without regard to 

10 the provisions of chapter 51 and subchapter III of chapter 53 

11 of such title relating to classification and General Schedule 

12 pay rates, except that the compensation of any employee of 

13 the Board may not exceed a rate equivalent to the rate pay-

14 able under GS-18 of the General Schedule under section 

15 5332(a) of such title. 

16 (e) SUPPORT SERVICEs.-The Administrator of Gener-

1 7 al Services shall provide to the Board of Directors on a reim-

18 bursable basis such administrative support services as the 

19 Board may request. 

20 (f) DoNATIONs.-The Board may accept, use, and dis-

21 pose of gifts or donations or services or property for purposes 

22 authorized under subsection (b). 

23 (g) ANNUAL REPORT.-Not later than twelve months 

24 after the first meeting of the Board and every twelve months 

25 thereafter, the Board shall transmit a report describing the 

S 1053 IS 
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1 activities of the Board to the President and to each House of 

2 the Congress. 

3 (h) SUNSET FOR BoARD.-The Board shall terminate 

4 not later than the earlier of ninety days after the date on 

5 which an amount has been obligated to be expended from the 

6 Fund which is equal to the amount authorized to be appropri-

7 ated to the Fund or ten years after the date of enactment of 

8 this Act. Investments shall be liquidated and receipts thereof 

9 deposited in the Fund and all funds remaining in the Fund 

10 shall be deposited in the miscellaneous receipts account in the 

11 Treasury. 

12 TITLE III-ALEUTIAN AND PRIBILOF ISLANDS 

13 RESTITUTION 

14 SHORT TITLE 

15 SEC. 301. This title may be cited as the "Aleutian and 

16 Pribilof Islands Restitution Act''. 

1 7 DEFINITIONS 

18 SEC. 302. As used in this title, the term-

19 (1) "Administrator" means the person designated 

20 under the terms of this title to administer certain ex-

21 penditures made by the Secretary from the Aleutian 

22 and Pribilof Islands Restitution Fund; 

23 (2) "affected Aleut villages" means those Aleut 

24 villages in Alaska whose residents were evacuated by 

25 United States forces during World War II, including 

26 Akutan, Atka, Nikolski, Saint George, Saint Paul, and 

S 1053 IS 
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1 Unalaska; and the Aleut village of Attu, Alaska, which 

2 was not rehabilitated by the United States for Aleut 

3 residence or other use after World War II; 

4 (3) "Aleutian Housing Authority" means the non-

5 profit regional native housing authority established for 

6 the Aleut region pursuant to AS 18.55.995 and the 

7 following of the laws of the State of Alaska; 

8 (4) "Association" means the Aleutian/Pribilof Is-

9 lands Association, a nonprofit regional corporation es-

10 tablished for the benefit of the Aleut people and orga-

11 nized under the laws of the State of Alaska; 

12 (5) "Corporation" means the Aleut Corporation, a 

13 for-profit regional corporation for the Aleut region or-

14 ganized under the laws of the State of Alaska and .es-

15 tablished pursuant to section 7 of the Alaska Native 

16 Claims Settlement Act (Public Law 92-203); 

17 (6) "eligible Aleut" means any Aleut living on the 

18 date of enactment of this Act who was a resident of 

19 Attu Island on June 7, 1942, or any Aleut living on 

20 the date of enactment of this Act who, as a civilian, 

21 was relocated by authority of the United States from 

22 his home village on the Pribilof Islands or the Aleutian 

23 Islands west of Unimak Island to an internment camp, 

24 or other temporary facility or location, during World 

25 War II; and 

S 1053 IS 
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1 (7) "Secretary" means the Secretary of the 

2 Treasury. 

3 ALEUTIAN AND PRIBILOF ISLANDS RESTITUTION FUND 

4 SEC. 303. (a) EsTABLISHMENT.-There is established 

5 in the Treasury of the United States a Fund to be known as 

6 the Aleutian and Pribilof Islands Restitution Fund (herein-

7 after referred to as the "Fund"). The Fund shall consist of 

8 amounts appropriated to it, as authorized by sections 306 and 

9 307 of this title. 

10 (b) REPORT.-It shall be the duty of the Secretary to 

11 hold the Fund, and to report to the Congress each year on 

12 the financial condition and the results of operations of such 

13 Fund during the preceding fiscal year and on its expected 

14 condition and operations during the next fiscal year. Such 

15 report shall be printed as a House document of the session of 

16 Congress to which the report is made. 

17 (c) lNVESTMENT.-It shall be the duty of the Secretary 

18 to invest such portion of the Fund as is not, in his judgment, 

19 required to meet current withdrawals. Such investments may 

20 be made only in interest-bearing obligations of the United 

21 States. For such purpose, such obligations may be ac-

22 quired-

23 (1) on original issue at the issue price, or 

24 (2) by purchase of outstanding obligations at the 

25 market price. 

S 1053 IS 
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1 (d) SALE OF OBLIGATIONS.-Any obligation acquired 

2 by the Fund may be sold by the Secretary at the market 

3 pnce. 

4 (e)° INTEREST ON CERTAIN PROCEEDS.-The interest 

5 on, and the proceeds from the sale or redemption of, any 

6 obligations held in the Fund shall be . credited to and form a 

7 part of the Fund. 

8 (f) TERMINATION.-The Secretary shall terminate the 

9 Fund six years after the date of enactment of this Act, or one 

10 year after the completion of all restoration work pursuant to 

11 section 306(c) of this title, whichever occurs later. On the 

12 date the Fund is terminated, all investments shall be liquidat-

13 ed by the Secretary and receipts thereof deposited in the 

14 Fund and all funds remaining in the Fund shall be deposited 

15 in the miscellaneous receipts account in the Treasury. 

16 EXPENDITURES AND AUDIT 

17 SEC. 304. (a) ExPENDITURES.-As provided by appro-

18 priation Acts, the Secretary is authorized and directed to pay 

19 to the Administrator from the principal, interest, and earn-

20 ings of the Fund, such sums as are necessary to carry out the 

21 duties of the Administrator under this title. 

22 (b) AuDIT.-The activities of the Administrator under 

23 this title may be audited by the General Accounting Office 

24 under such rules and regulations as may be prescribed by the 

25 Comptroller General of the United States. The representa-

26 tives of the General Accounting Office shall have access to 
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1 all books, accounts, records, reports, and files and all other 

2 papers, things, or property belonging to or in use by the Ad-

3 ministrator, pertaining to such activities and necessary to fa-

4 cilitate the audit. 

5 ADMINISTRATION OF CERTAIN FUND EXPENDITURES 

6 SEC. 305. (a) DESIGNATION OF ADMINISTRATOR.-

7 The Association is hereby designated as Administrator, sub-

8 ject to the terms and conditions of this title, of certain speci-

9 fied expenditures made by the Secretary from the Fund. As 

10 soon as practicable after the date of enactment of this Act the 

11 Secretary shall offer to undertake negotiations with the Asso-

12 ciation, leading to the execution of a binding agreement with 

13 the Association setting forth its duties as Administrator under 

14 the terms of this title. The Secretary shall make a good-faith 

15 effort to conclude such negotiations and execute such agree-

16 ment within sixty days after the date of enactment of this 

1 7 Act. Such agreement shall be approved by a majority of the 

18 Board of Directors of the Association, and shall include, but 

19 need not be limited to-

20 (1) a detailed statement of the procedures to be 

21 employed by the Association in discharging each of its 

22 responsibilities as Administrator under this title; 

23 (2) a requirement that the accounts of the Asso-

24 ciation, as they relate to its capacity as Administrator, 

25 shall be audited annually in accordance with generally 
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1 accepted auditing standards by independent certified 

2 public accountants or independent licensed public ·ac-

3 countants; and a further requirement that each such 

4 audit report shall be transmitted to the Secretary and 

5 to the Committees on the Judiciary of the Senate and 

6 House of Representatives; and 

7 (3) a provision establishing the conditions under 

8 which the Secretary, upon thirty days notice, may ter-

9 minate the Association's designation as Administrator 

10 for breach of fiduciary duty, failure to comply with the 

11 provisions of this Act as they relate to the duties of the 

12 Administrator, or any other significant failure to meet 

13 its responsibilities as Administrator under this title. 

14 (b) SUBMISSION TO CoNGRESS.-The Secretary shall 

15 submit the agreement described in subsection (a) to Congress 

16 within fifteen days after approval by the parties thereto. If 

1 7 the Secretary and the Association fail to reach agreement 

18 within the period provided in subsection (a), the Secretary 

19 shall report such failure to Congress within seventy-five days 

20 after the date of enactment of this Act, together with the 

21 reasons therefor. 

22 (c) LIMITATION ON ExPENDITURES.-No expenditure 

23 may be made by the Secretary to the Administrator from the 

24 Fund until sixty days after submission to Congress of the 

25 agreement described in subsection (a). 
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1 DUTIES OF THE ADMINISTRATOR 

2 SEC. 306. (a) IN GENERAL.-Out of payments from the 

3 Fund made to the Administrator by the Secretary, the Ad-

4 ministrator shall make restitution, as provided by this section, 

5 for certain Aleut losses sustained in World War II, and shall 

6 take such other action as may be required by this title. 

7 (b) TRUST EsTABLISHED.-(1) The Administrator shall 

8 establish a trust of $5,000,000 for the benefit of affected 

9 Aleut communities, and for other purposes. Such trust shall 

10 be established pursuant to the laws of the State of Alaska, 

11 and shall be maintained and operated by not more than seven 

12 trustees, as designated by the Administrator. Each affected 

13 Aleut village, including the survivors of the Aleut village of 

14 Attu, may submit to the Administrator a list of three pro-

15 spective trustees. In designating trustees pursuant to this 

16 subsection, the Administrator shall designate one trustee 

1 7 from each such list submitted. 

18 (2) The trustees shall maintain and operate the trust as 

19 eight independent and separate accounts, including-

20 (A) one account for the independent benefit of the 

21 wartime Aleut residents of Attu and their descendants; 

22 (B) six accounts, each one of which shall be for 

23 the independent benefit of one of the six surviving af-

24 fected Aleut villages of Atka, Akutan, Nikolski, Saint 

25 George, Saint Paul, and Unalaska; and 
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1 (C) one account for the independent benefit of 

2 those Aleuts who, as determined by the trustees, are 

3 deserving but will not benefit directly from the ac-

4 counts established pursuant to subparagraphs (A) and 

5 (B). 

6 The trustees shall credit to the account described in subpara-

7 graph (C), an amount equal to five per centum of the princi-

8 pal amount credited by the Administrator to the trust. The 

9 remaining principal amount shall be divided among the ac-

10 counts described in subparagraphs (A) and (B), in proportion 

11 to the June 1, 1942, Aleut civilian population of the village 

12 for which each such account is established, as compared to 

13 the total civilian Aleut population on such date of all affected 

14 Aleut villages. 

15 (3) The trust established by this subsection shall be ad-

16 ministered in a manner that is consistent with the laws of the 

17 State of Alaska, and as prescribed by the Administrator, after 

18 consultation with representative eligible Aleuts, the residents 

19 of affected Aleut villages, and the Secretary. The trustees 

20 may use the accrued interest, and other earnings of the trust 

21 for-

22 (A) the benefit of elderly, disabled, or seriously ill 

23 persons on the basis of special need; 

24 (B) the benefit of students in need of scholarship 

25 assistance; 
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1 (C) the preservation of Aleut cultural heritage and 

2 historical records; 

3 (D) the improvement of community centers in af-

4 fected Aleut villages; and 

5 (E) other purposes to improve the condition of 

6 Aleut life, as determined by the trustees. 

7 (4) There are authorized to be appropriated $5,000,000 

8 to the Fund to carry out the purposes of this subsection. 

9 (c) RESTORATION OF CHURCH PROPERTY.-(1) The 

10 Administrator is authorized to rebuild, restore or replace 

11 churches and church property damaged or destroyed in af-

12 fected Aleut villages during World War II. Within fifteen 

13 days after the date that expenditures from the Fund are au-

14 thorized by this title, the Secretary shall pay $100,000 to the 

15 Administrator for the purpose of making an inventory and 

16 assessment, as complete as may be possible under the cir-

17 cumstances, of all churches and church property damaged or 

18 destroyed in affected Aleut villages during World War II. In 

19 making such inventory and assessment, the Administrator 

20 shall consult with the trustees of the trust established by sec-

21 tion 306(b) of this title and shall take into consideration, 

22 among other things, the present replacement value of such 

23 damaged or destroyed structures, furnishings, and artifacts. 

24 Within one year after the date of enactment of this Act, the 

25 Administrator shall submit such inventory and assessment, 
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1 together with specific recommendations and detailed plans for 

2 reconstruction, restoration and replacement ,vork to be per-

3 formed, to a review panel composed of-

4 (A) the Secretary of Housing and Urban Develop-

5 ment; 

6 (B) the Chairman of the National Endowment for 

7 the Arts; and 

8 (C) the Administrator of the General Services 

9 Administration. 

10 (2) If the Administrator's plans and recommendations or 

11 any portion of them are not disapproved by the review panel 

12 ,vithin sixty days, such plans and recommendations as are not 

13 disapproved shall be implemented as soon as practicable by 

14 the Administrator. If any portion of the Administrator's plans 

15 and recommendations is disapproved, such portion shall be 

16 revised and resubmitted to the review panel as soon as prac-

17 ticable after notice of disapproval, and the reasons therefor, 

18 have been received by the Administrator. In any case of ir-

19 reconcilable differences between the Administrator and the 

20 review panel with respect to any specific portion of the plans 

21 and recommendations for work to be performed under this 

22 subsection, the Secretary shall submit such specific portion of 

23 such plans and recommendations to the Congress for 

24 approval or disapproval by joint resolution. 
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1 (3) In contracting for any necessary construction work 

2 to be performed on churches or church property under this 

3 subsection, the Administrator shall give preference to the 

4 Aleutian Housing Authority as general contractor. For pur-

5 poses of this subsection, "churches or church property" shall 

6 be deemed to be "public facilities" as described in AS 

7 18.55.996(b) of the laws of the State of Alaska. 

8 (4) There are authorized to be appropriated to the Fund 

9 $1,399,000 to carry out the purposes of this subsection. 

10 (d) ADMINISTRATIVE AND LEGAL ExPENSEs.-The 

11 Administrator is authorized to incur reasonable and necessary 

12 administrative and legal expenses in carrying out its respon-

13 sibilities under this title. There are authorized to be appropri-

14 ated to the Fund such sums as may be necessary for the 

15 Secretary to compensate the Administrator, not less often 

16 than quarterly, for all such reasonable and necessary admin-

1 7 istrative and legal expenses. 

18 INDIVIDUAL COMPENSATION OF ELIGIBLE ALEUTS 

19 SEC. 307. (a) PAYMENTS TO ELIGIBLE ALEUTS.-(1) 

20 In accordance with the provisions of this section, the Secre-

21 tary shall make per capita payments out of the Fund to eligi-

22 ble Aleuts for uncompensated personal property losses, and 

23 for other purposes. The Secretary shall pay to each eligible 

24 Aleut the sum of $12,000. All payments to eligible Aleuts 
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1 shall be made within one year after the date of enactment of 

2 this Act. 

3 (2) The Secretary may request, and upon such request, 

4 the Attorney General shall provide, reasonable assistance in 

5 locating eligible Aleuts residing outside the affected Aleut 

6 villages. In providing such assistance, the Attorney General 

7 may use available facilities and resources of the International 

8 Committee of the Red Cross and other organizations. 

9 (3) The Administrator shall assist the Secretary in iden-

10 tifying and locating eligible Aleuts pursuant to this section. 

11 (4) Any payment made under this subsection shall not 

12 be considered income or receipts for purposes of any Federal 

13 taxes or for purposes of determining the eligibility for or the 

14 amount of any benefits or assistance provided under any Fed-

15 eral program or under any State or local program financed in 

16 whole or part ,vith Federal funds. 

17 (b) AuTHORIZATION.-There are authorized to be ap-

18 propriated to the Fund such sums as are necessary to carry 

19 out the purposes of this section. 

20 SUPPLEMENT AL CLEANUP OF WARTIME DEBRIS 

21 SEC. 308. (a) The Congress finds that the Department 

22 of Defense has implemented an ongoing program for the re-

23 moval and disposal of live ammunition, obsolete buildings, 

24 abandoned machinery, and other hazardous debris remaining 

25 in populated areas of the lower Alaska Peninsula and the 

26 Aleutian Islands as a result of military activities during 
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1 World War II. Such program is being accomplished pursuant 

2 to Acts making Appropriations for the Department of De-

3 fense, in accordance with congressional statements of pur-

4 pose in establishing and funding the Environmental Restora-

5 tion Defense Account. The authority contained in this section 

6 shall be supplemental to the authority of the Secretary of 

7 Defense in administering the Environmental Restoration De-

8 fense Account, and shall be exercised only in the event that 

9 such account is inadequate to eliminate hazardous military 

10 debris from populated areas of the Lower Alaska Peninsula 

11 and the Aleutian Islands. 

12 (b) CLEANUP PROGRAM.-Subject to the terms and 

13 conditions of subsection (a), the Secretary of the Army, 

14 acting through the Chief of Engineers, is authorized and di-

15 rected to plan and implement a program, as the Chief of En-

16 gineers may deem feasible and appropriate, for the removal 

17 and disposal of live ammunition, obsolete buildings, aban-

18 doned machinery, and other hazardous debris remaining in 

19 populated areas of the lower Alaska Peninsula and the Aleu-

20 tian Islands as a result of military construction and other 

21 activities during World War II. The Congress finds that such 

22 a program is essential for the further development of safe, 

23 sanitary housing conditions, public facilities, and public utili-

24 ties within the region. 
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1 (c) ADMINISTRATION OF PROGRAM.-The debris re-

2 moval program authorized under subsection (a) shall be car-

3 ried out substantially in accordance with the recommenda-

4 tions for a minimum cleanup contained in the report prepared 

5 by the Alaska district, Corps of Engineer , entitled "Debris 

6 Removal and Cleanup Study: Aleutian Islands and Lower 

7 Alaska Peninsula, Ala ka", dated October 1976. In carrying 

8 out the program required by thi section, the Chief of Engi-

9 neers shall con ult with the trustees of the trust established 

10 by section 7(b) of this Act, and shall give preference to the 

11 Aleutian Housing Authority as general contractor. 

12 (d) AuTHORIZATION.-There are authorized to be ap-

13 propriated $15,000,000 to carry out the purposes of this 

14 section. 

15 ATTU ISLAND RESTITUTION PROGRAM 

16 SEC. 309. (a) In accordance with subsection (3) of the 

17 Wilderness Act (78 Stat. 892), the public lands on Attu 

18 Island, Alaska within the National Wildlife Refuge System 

19 are designated as wilderness by section 702(1) of the Alaska 

20 National Interest Lands Conservation Act (94 Stat. 2417). 

21 In order to make restitution for the loss of traditional Aleut 

22 lands and village properties on Attu Island, while preserving 

23 the present designation of Attu Island lands as part of the 

24 National Wilderness Preservation System, compensation to 

25 the Aleut people in lieu of Attu Island conveyance shall be 

26 provided in accordance with this section. 
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1 (b) The Secretary of the Treasury shall establish an ac-

2 count designated "The Aleut Corporation Property Ac-

3 count", which shall be available for the purpose of bidding on 

4 Federal surplus property. The initial balance of the account 

5 shall be $17,868,500, which reflects an entitlement of $500 

6 for each of the thirty-five thousand seven hundred and thirty-

7 seven acres within that part of eastern Attu Island tradition

s ally occupied and used by the Aleut people for subsistence 

9 hunting and fishing. The balance of the account shall be 

10 adjusted as necessary to reflect successful bids under subsec-

11 tion (c) or other conveyances of property under subsections (f) 

12 and (g). 

13 (c) The Corporation may, by using the account estab-

14 lished in subsection (b) bid, as any other bidder for surplus 

15 property, wherever located, in accordance with the require-

16 ments of section 484 of title 40, United States Code. No 

1 7 preference right of any type will be offered to the Corpora-

18 tion for bidding for General Services Administration surplus 

19 property under this subsection and no additional advertising 

20 shall be required other than that prescribed in section 

21 484(e)(2) of title 40, United States Code. 

22 (d) The amount charged against the Treasury account 

23 established under subsection (b) shall be treated as proceeds 

24 of dispositions of surplus property for the purpose of deter-

25 mining the basis for calculating direct expenses pursuant to 

26 section 485(b) of title 40, United States Code. 
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bcb--is for computing gain or loss on subsequent 

r <lli--posirion of property conveyed to the Corpora-

3 · on un r his :ecrion for purposes of any Federal, State or 

-! loc ax impo:ed on or mea ured by income, shall be the fair 

::> ,alue o mch property at the time of receipt. The amount 

6 chareed a!rain:::t the Treasury account established under sub-

:::ec on _hall be pri.ma facie evidence of such fair value. 

:0 The Administrator of General Services may, at the 

9 discretion of the Administrator, tender to the Secretary of the 

10 Treasury any surplus property otherwise to be disposed of 

11 pur::uant to section 484(e)(3) of title 40, United States Code, 

12 to be offered to the Corporation for a period of ninety days so 

13 a to aid in the fulfillment of the Secretary of the Treasury's 

14 obligations for restitution to the Aleut people under this sec-

15 tion: Provided, That prior to any disposition under this sub-

16 section or subsection (g), the Administrator shall notify the 

17 governing body of the locality where such property is located 

18 and any appropriate state agency, and no such disposition 

19 shall be made if such governing body or State agency within 

20 ninety days of such notification formally advises the Adminis-

21 trator that it objects to the proposed disposition. 

22 (g)(l) Notwithstanding any provision of any other law or 

23 any implementing regulation inconsistent with this subsec-

24 tion, concurrently with the commencement of screening of 

25 any excess real property, wherever located, for utilization by 

S 1053 IS 



30 

1 Federal agencies, the Administrator of General Services shall 

2 notify the Corporation that such property may be available 

3 for conveyance to the Corporation upon negotiated sale. 

4 Within fifteen days of the date of receipt of such notice, the 

5 Corporation may advise the Administrator that there is a ten-

6 tative need for the property to fulfill the obligations estab-

7 lished under this section. If the Administrator determines the 

8 property should be disposed of by transfer to the Corporation, 

· 9 the Administrator or other appropriate Federal official shall 

10 promptly transfer such property. 

11 (2) No disposition or conveyance of property under this 

12 subsection to the Corporation shall be made until the Admin-

13 istrator of General Services, after notice to affected State and 

14 local governments, has provided to them such opportunity to 

15 obtain the property as is recognized in title 40, United States 

16 Code and the regulations thereunder for the disposition or 

17 conveyance of surplus property. 

18 (3) As used in this subsection, "real property" means 

19 any land or interests in land owned or held by the United 

20 States or any Federal agency, any improvements on such 

21 land or rights to their use or exploitation, and any personal 

22 property related to the land. 

23 (h) The Secretary of the Interior may convey to the 

24 Corporation the traditional Aleut village site on Attu Island, 

25 Alaska pursuant to the authority contained in section 
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l 13(h)(l) of title 43, nited tate ode: Provided, That 

ollowing the date of enactment of thi section, no site on 

3 Attu Island, Alaska other than uch traditional Aleut village 

4 ite shall be conYeyed to the orporation pursuant to such 

::> section 1613(h)(l) of title 43 nited States Code. 

6 EPAIL-U3ILITY OF PROVISIONS 

7 SEC. 310. If any provision of this title, or the applica-

8 tion of uch prO\-i ion to any person or circumstances, shall 

9 be held inYalid, the remainder of this title or the application 

10 of ... uch prO\-i ion to persons or circumstances other than 

11 tho:::e a_ to which it is held invalid, shall not be affected 

12 therebY. 

0 
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April 26, 1984 

UNITED STATES COMMISSION ON CIVIL RIGHTS 
WASHINGTON, 0. C. 20425 

MEMORANDliM TO THE COMMISSIONERS 

FROM: 
~(7/~ 

Linda Chavez U ~ 

STAFF DIRECTOR 

SUBJECT: Questions Regarding S. 2116 (Implementing the 
Recommendations of the Wartime Relocation Commission) 

I am attaching a memorandum from the General Counsel concerning 
questions some of you raised abouts. 2116 (implementing the 
recommendations of the Wartime Relocation Commission). 

It appears that the $20,000 payment figure was derived by the 
Commission in an effort to provide symbolic yet meaningful 
restitution as well as a total cost figure that would not be 
deemed excessive. 

There is apparently no precedent for t h e restitution proposal. 
There are a few statutes, mentioned in the memorandum, which 
have some elements in common with the proposal. They do not 
seem to be sufficient grounds to conclude, however, that 
Congress has ever adopted anything similar to the restitution 
proposal. 



DATE: 

REPLY TO 
ATTN OF: 

SUBJECT: 

TO: 

April 25, 1984 

OGC 

UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

1121 Vermont Avenue, NW. 
Wastungton, D.C. 20425 

Coooissicner uuestions Regarding s. 2116 (Inplementing the 
Reco.mnenclations of the \lartioe Relocation Couuission) 

LinC:.a Chavc:: 
Staff Director 

This me1:1oranclur.i answers two questions the Cotu.1issioncrs raised 
in their March 28, 1984 uisc uss ion of S. 2116, which seeks to 
iuplet1ent the recoooendations of the CoCllilission on Wartit1e 
Relocation ancl Internment of Civilians. 1/ 'l'he bill provides 
that the United States pay $20,000 in rcititution to euch 
living individual of Japanese ancestry who, <luring Worlcl War 
II, was enrolled on United States' recor<ls as being in a 
prohibi tecl 1.1ili tary zone or \Jho was con£ inea or otherwise 
ucpr ive<l of liLerty or property by the wartiL1e evacuation, 
relocation, ancl internocnt prograI.ls. 2/ The Coumissioners have 
asked for information =egarding the selection of the $20,000 
coupensation figure and for an analysis of any statutory 
precedent for this portion of S. 2116. ~/ 

Selection of $20,000 Coopcnsation Figure 

S. 2116 adopts the recot1t1cn<la t ion of the Com1iss ion on Wart ice 
Relocation that Co11gress appropriate $1.5 billion for "a: 
one-tice per capita coupensatory payment of $20,000 to each of 

1/ S. 2116, 98th Cong., 1st Sess., 129 Cong. Rec. S16,574-78 
Tl983) is sun.mal:-izt:iu in cy r.iemoranduu to you, 11 Revie\J and 
Comuent ou &. 2116, 11 Mar. 19, 1984. 

'f:_/ G. 2116, §§201(1), 2CJS(a). 

~/ s. 211G provides u siuilar $12,000 payocnt in restitution 
to eligible Aleuts. ~§302(6), 3O7(a). Statutes discussed in 
this L'l(::1.10rancluu as analogous to S. 2116 's proposal for 
restitution to persons of Japanese ancestry are also analogues 
for u~t portion of s. 2116 providing restitution to Aleuts. 
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the approxiraately 60,000 surviving persons exclu<le<l frora their 
places of residence by Executive Order 9066." i/ The 
Coraoissio11's rccoonendations also briefly review the "cnornous 
<lanagcs and losses, both natcrial and intangible" 5/ suffered 
by exclu<lec.1 an<l internee] persons of Japanese ancesir y. 

Base d on a <letaile<l ~eport 6/ preparec.1 for it, the CoCDission 
estiuate<l that in 1945 dollars "the ethnic Japanese lost 
between $108 an<l $164 uillion in inconc and between $41 and 
$206 nillion in property for \,hicl1 no conpensation was 
raa<lc •••• " 7/ Adjusting for inflation alone, the total loss of 
incooc and-property in 1~83 <lollars was bet\,een $8 10 raillion 
an~ $2 bi 11 ion • ~/ 

Conclu<ling that it is iopossible to "calculate the effects upon 
hunan capital of lost education, job training an<l the like," 9/ 
the Couuission also took note of still less tangible injuries
an<l losses: "the injury of unjustified stigt1a"; "deprivation 
of liberty"; "psychological pain"; and the "weakening of 
traciitionally strong fanily structure." 10/ The recoraendations 
ob!ier ve: 

4/ CoL1r.1ission on v/a:ctit1c Relocation an<l Intcrnr.1ent of 
Civilians Personal Justice Denied, Part 2: Rccocuen<lations at 9 
(hereafter cite<l as Personal Justice Denied, Part 2). One of 
the n ine Coranissioncrs <li<l not joi11 in this reconuen<lation, and 
another "foroally renounced any conetary recoupense either 
direct or indirect." I<l. 

~/ Ic.1. at 5. 

6/ F. Arnold, I1. Barth, an<l G. Langner, Econouic Losses of 
~thnic Japanese as a Result of Exclusion an<l Detention, 
1942-1946, (June 1983) {hereafter Econooic Losses), coopile<l in 
Coor.1ission on Ha.:tiue Relocation an<l Internuent of Civilians, 
Papers for the Conoission, June 1983 (in U.S. Connission on 
Civil Rights files)(hereaftcr cite<l a::, Papers for the 
Connission). 

7 / Per so11al Justice Denied, Part 2 at 5. Econottic Losses at 
67 places the total unconpensate<l cconocic (property an<l 
incooe) losses between $203 an<l $2~1 nillion in 1945 dollars. 

8/ Personal Justice Denied, Part 2 at 5. Econocic Losses at 
6i, adjusting for inflation and interest on principal, places 
the figures Let\Jeen $1. 1 billion an<l $4 .2 billion in 1983 
<lollars. 

':J/ Personal Justice Denie<l, Part 2 at 5. 

10/ I<l. at 6. 
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Two an<l a half years behincl the barbed-wire 
of a relocation caIJp, branded potentially 
disloyal because of one's ethnicity alone -
these in j ustices cannot neatly be translated 
into dollars and cents. Some find such an 
atteopt in itself a oeans of miniIJizing the 
enoroity of these events in a constitutional 
republic. History cannot be undone; 
anything we do now ~ust inevitably be an 
expression of regret and an affirmation of 
our better values as a nation, not an 
accounting which balances or erases the 
events of the war. That is now beyon<l 
anyone's power. 11/ 

OGC staff contacted Angus Macbe th, Special Counsel to the 
WartiIJe Relocation ComJission, at the suggestion of Joan z. 
Bernstein, Car.mission Chair. Mr. Macbeth stated what the 
foregoing <liscussion confirIJs: the Coomission selected the 
$20, 0 U0 figure froIJ the desire to produce a practical aoount 
that had a syobolic dimension even though it IJight provide less 
than a couplete recedy of full coIJpensation. 12/ 

Precedent for Restitution Under S. 2116 

The · Office of General Counsel is aware of no actions similar 
to tlm United States' IJistreatIJent of persons of Japanese 
ancestry as described in the report of the Wartice Relocation 
Cor.u.1ission. 13/ Consequently, it is not surprising to find 

11/ I<l. Papers for the Connission contain a lengthy 
discussion by scholars an<l researchers at a ComIJission-sponsored 
conference of the social and psychological effects of the 
exclusion and detention. 

12/ Angus Macbeth, Special Counsel, Coooission on Wartime 
Relocation and InternIJent of Civilians, telephone interview, 
Apr. 6, 1984. 

13/ This behavior included the taking of liberty and property 
fro~ citizens of the United States by the United States 
govcrnoent itself, under authority of Federal law, on the 
ground that they had a coIJIJon ancestry with a nation with which 
the U.S. \,1as at war. The Cotmission on Wartifje Relocation and 
Interncent of Civilians found that "[s]uch events are 
extraordinary and unique in ADerican history." Personal 
Justice Denied, Part 2 at 3 (1982} . Congressional staff who 
helped develop S. 2116 reported that because there was no 
precedent for this action by the United States, drafters of s. 
2116 had not conducted extensive research to find a precedent 
for the reDe<ly. Elca Henclerson, Legislative Assistant to 
Senator Matsunaga, telephone interview, April 5, 1984. It 
should be notecl that the SupreIJe Court in Korematsu v. United 
States, 323 U.S. 214 (1944), upheld the legality of the 
evacuation ancl internment prograIJ. 
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no direct precedent for S. 2116's method of receclying such 
behavior. Neither the reports of the Con.cission on Wartime 
Relocation and Internment of Civilians nor its findings cite 
precedent for the proposed payuents. 14/ 

Some Federal statutes, in varying degrees, are analogous to s. 
2116's restitution schece, but none directly support that 
proposal. In identifying these statutes, most of which are 
quite different froc a restitution proposal for a large group 
whose mecbers were injurccl by the gover11uent because of their 
national origin, we have attet1pted to present statutes which 
contain socc elecents in coccon with that proposal. 

To assist the Cor.icissioncrs in detercining the extent to which 
these statutes are analogous to S. 2116's restitution proposal 
ancl ho\J close they uay rcseml>le it, we have reduced that 
proposal into the following clecents: 

(1) providing conetary cocpensation 
(2) in a flat, fixed acount 
(3) to incliviclual cecbcrs of a class 
(4) wronged by the United States governcent 
(5) without proof of specific dacages. 

Of course, another key elecent in cocparing s. 2116's 
restitution proposal to other statutory scheces is that the 
vrong s. 2116 seeks to redress was perpetrated because of the 
national origin of the victics. ~/ This elecent loocs so 

14/ The rec0Lu.1enclations of the \·lartioe Relocation Coiacission, 
however, note "a history of post\;ar actions by Federal, state, 
and local governnents to recognize an<l partially redress the 
wrongs that were done." Personal Justice Denied, Part 2 at 7. 
The report cites the Japanese-Aiaerican Evacuation Clait1s Act, 
discussed below, and two Federal and four state and local 
efforts tu cocpensate Japanese Americans for tice lost due to 
the evacuation with respect to Social Security contributions, 
Federal civil service retirecent credit, and wages froc certain 
state and local governceuts. Id. 

15/ Thus, s. 2116 1 s proposed compensation is also, 
necessarily, provided for persons based on their ueiabership in 
national origin group. Such relief does not offend any 
principle enunciated in the Coccission's statement on the 
Detroit Police Departuent case (Bratton v. City of Detroit) 
because each recipient of a restitution payment under s. 2116 
is a victiI.1 of the conduct which the paycent seeks to redress. 
That national origin is used in defining those who are to 

FOOTNOTE CONTINUI.;D ON NEXT PAGE. 
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large a factor in this case that its inclusion in the list 
woul<l probably render virtually all Federal statutes so 
different fror.1 s. 2116 that no such statute coul<l be presented 
to the CoL11.1issioners as even reraotcly analogous to s. 2116. 
Therefore, we have outline<l five Federal statutes that contain 
soue eleraents cor.1r.1on to S. 2116's restitution provisions. It 
is for the Cocoissioners to deteroine the relevancy of these 
statutes to the proposed restitution schcrae. 16/ 

'l'he \lar Claitts Act of 1~48 17 / prov ides payracnts to AIJer ican 
ci t i ~ens ,,ho were detained by the Japanese govermaent <luring 
World War II; ,,ent into hiding to avoid capture; o,r were taken 
prisoner of war anc.1 treated in a manner inconsistent with 

FOOTUOTE CONTIHUED FROM PREVIOUS PAGE. 

receive the reracdy is merely a concomitant of the fact that the 
identifiable, direct victios of the government's conduct are 
define<l by their national origin. This portion of S. 2116, 
t hen, seeks to provide relief for an identific<l nuuber of 
victims of government conduct. A different portion of S. 2116, 
,iliich creates a $5 raillion trust fund to be used for "certain 
Ale~t losses sustaine<l <luring World War II" (§§ 306(a) and 
(b) (1), however, is not entirely victio-specific. Section 
306(b)(2) provides for dividing the trust fund into eight 
"accounts," one of which is for the ",,artime Aleut residents of 
Attu (Islan<l) and their <lescendants," six arc for six other 
affected villages, and the rcoaining one is for Aleuts the 
trus tees deter1.1ine are "<leserv ing" but not direct bene f ic iar ies 
of t he other accounts (§306(b)(2)). 

16/ There cay be other ways to describe the eleccnts of 
S. 2116, e.g., the nuober of persons involved in the 
restitution proposal; the fact that the nation was at 1tar with 
a country which was the national origin of the victics; and the 
intentional nature of the wrong inflicted by the govcrnoent. 
In contrast to any <letaile<l listing of the eleoents of S. 2116, 
one oight reduce those clements of S. 2116 to: relief for 
large nuubers of persons wronged by the United States. 
Moreover, the relative ioportance of these, or other, elements 
in evaluating whether any statute is siIJilar to S. 2116 is a 
r.iatter on which we express no opinion. 

17/ 50 U.S.C. App. §§2001- 17p (1976). 
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c e rtain portions of the Gonevh Convention, an<l also provides 
p a ynonts to certain other persons. The Act \las later anended 
to include persons suffering these injuries in subsequent 
conflicts, including the Korean and Vietnan conflicts. The Act 
establishes a War Clains CoI:1I.1ission, and establishes the 
Comoission's jurisdiction to hear, <leterninc, and provide 
payment for claims authorized by the Act. Coupensation is 
provided at a flat rate for each <lay <luring which the claittant 
was held, in hiding or ioprisoned and mistreated. 18/ This Act 
contains four of the five listed elet1ents of s. 2116 's 
restitution proposal in that it (1) provides uonetary 
cor.11:,>ensation; (2) in a flat, fixed amount; (3) to individual 
1.1cnbers of a class; (5) without proof of specific daIJages. 
Eler.1ent four, wrongdoing on the part of the United States, is 
not present because this s tatute provides recovery for danages 
caused by hostile forces. Thus, a Japanese Atlerican interned 
by Japan was allowed a measure of recovery. s. 2116 would 
provide role if for in<li viduals of Japanese ancestry interned by 
their own governoent. 

'1'hree statutes contain three of the five listed eleoents. In 
each, the Federal governoent: (1) provides nonetary 
coIJpensation, (3) to individual mer.1bers of a class, (4) whoo it 
has injured. None of these three statutes contain eleoents two 
or five of the proposed restitution, i.e. pay1aent in a flat, 
f ixed aoount without proof of specific <laIJag es. 

The Fe<lcral Tort Claims Act, 19/ passed in 1946, was the first 
general enactIJent to waive thesovereign iIJttunity of the United 
States an<l make it liable to tort actions as if it were an 
i1~ividual. 20/ Prior to 1946, an individual had no judicial 
recourse forsecuring conpensation froIJ the United States. 21/ 
Only claiIJs accruing on or after January 1, -

18/ For example, for conflicts through the Korean War, adult 
internees were to receive $60 .00 per r.1onth of detention, 50 
u.s.c. App. §2004 (1976), and prisoners of war were to receive 
$1.00 for each <lay they received inadequate food, and $1.50 for 
each clay in which they suffered a "labor" or "inhuraane 
treatoent" violation of the Geneva Convention, to a r.1axinuo of 
$1.50 per day, I<l. §2005. 

19/ 28 u.s.c. §§2671-80 (1982) 

20/ Recovery under this statute may be had for physical injury, 
property danage, pain and suffering, r..1ental and cootional 
anguish, and all consequential danagcs which result frou the 
injuries. Settlements an<l awards under this statute, 
therefore, can be quite large. 

21/ See Feres v. United States, 340 U.S. 135 (1950). 
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1~45, however, may be corapensate<l under the Act. The Act for 
this an<l other reasons 22/ cloes not provide a reIJecly for 
indivicluals of Japaneseancestry interned cluring the War. 
Nonetheless, the Act is significant because it was the first 
general piece of Federal legislation waiving sovereign iIJounity 
an<l the trend has been in the years that followed to further 
restrict such ioounity. ll/ 

Two statutes, the Ar.lerican Japanese Evacuation Claios Act of 
1948, 24/ and the Micronesian War Claios Act of 1971, 25/ 
provi<lemonetary coL1pensation for citizens injurecl by 
governr.iental action which is not compeusable under the Federal 
Tort Clair.1s Act. 26/ The foroer \1as the first atteopt on the 
part of the Congress to provide sooe restitution to Japanese 
Ai.1er icans interned during the War. The Attorney General was 
given jurisdiction to comprot1ise ancl settle, for up to 
$100,000, any claiIJ by a person of Japanese ancestry arising on 
or after Decenber 7, 1941, for claIJage to or loss of real or 
personal property which was a reasonable and natural 
consequence of the cvacua tions. 'll/ C la ius ha<l to be 

22/ The Suprerae Court has upheld various elements of the 
internDent prograt1. See, £!...S..!_, Korematsu v. United States, 323 
U.S. 214 (1944). If the Act hatl been in existence prior to the 
i11stitution of the internoent prograo and if the Suprer.ie Court 
hacl not upheld that prograra as justified by the war eL1ergency, 
presunably the internees coulcl have taken advantage of the Act 
to seek relief. 

23/ _For exaraple, in 1974 the Act was anendecl to restrict one 
of its exemptions relating to clains based on certain torts, 
such as assault and battery. 

24/ 50 U.S.C. App. §§1981-87 (1976) 

25/ Pub. L. 92-39, 85 Stat. 92 (July 1, 1972) 

26/ The clait1s of the Japanese Aoericans, as explained above, 
arose before the Act was passed, and the Federal action 
involved in Micronesia falls within an exception to the Tort 
Clains Act which raaintains sovereign iIJIJunity for "[a]ny claira 
arising out of the corabatant activities of the oilitary ••• during 
a tiuc of war." 28 U.S.C. §2680(j) (1982). 

27/ 50 U.S.C. App. §1981 (1976). 
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subcittecl within eighteen months of enactcent of the Act. 28/ 
The Act <lid no t purport to provide restitution for losses other 
than property clacage. In adclition, the act provicled only 
actual dacages on a case by case basis, rather than in a flat, 
fixecl acount. 

The Micronesian War Claics Act establishecl a funcl to provide 
payment of claios for loss of life, physical i n jury, or 
property clacage as a result of hostilities on the islands and 
the securing of the islands by the United States. 

Unclcr each of these three statutes, elecents two and four of 
the restitution proposed ins. 2116 {a flat, fixecl acount, 
without proof of specific dacages) is cissing. Insteacl, a 
judicial or acloinistrative process was created for detercining 
whether and in what azaount a person would be entitled to 
cocpensation. Each person was required to prove the extent of 
his or her dazaages, and if successful, was cocpensatecl in that 
acount, unless it exceeded statutory limits. 29/ 

The Indian ClaiIJs Cor.w.ission contains two of the five listed 
eleraents. 30/ Established in 1946, the Cocmission heard and 
cleterIJinecl-,-acong other things, claios to revise contracts 
between tribes and the United States that the coccon law would 

28/ 50 Id. §1982 {1976). 

29/ The drafters of S. 2116, according to Senator Stevens' 
office, thought use of this IJechanisc to cocpensate Japanese 
ArJericans would be quite costly to administer and \Joulcl expose 
the government to far greater liability than uncler the systec 
they chose. Mark Barnes, Chief Counsel, Senator Stevens, 
telephone interview, April 4, 1984. Angus Macbeth noted that 
the CoIJOission on Wartir.1e Relocation and Interncent of 
Civilians also anticipated that recoveries under such a 
proceclure could result in unpredictable and astronomical 
liability. Coocissioners also noted that claicants would be at 
an unfair disadvantage in having to docUIJent and prove losses 
which occurred over forty years ago, ancl they thought it 
desirable to avoid repetition of an adversarial posture between 
Japanese Acericans and the Federal government. Macbeth, 
telephone interview, April l6, l984. 

30/ 25 u.s.c. §§70-70w (1982). 
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find repugnant; 31/ claios arising froo the United States' 
taking land ownedor occupied by the claimant tribe without 
payt1ent, and claiJ.ts based upon "fair and honorable dealings 
that are not recognized by any existing rule of law or 
equity." 32/ Monetary compensation was provided only to 
tribes, not to individuals, and only for property daoage. 33/ 
Thus only two clccents, IJonctary coopensation ancl wrongdoing by 
the Unitecl States, are present in the precedent. 

"{t-1, f n 
MARK k. 8riLER 
General Counsel 

31/ ~'or exa1uple, contracts involving fraud, duress, 
unconscionable consideration, and outual or unilateral mistake 
would be revised at cocoon law. 

32/ 25 u.s.c. §70a (1982). 

33/ Although the language of the statute seems to allow for a 
broader recovery, according to I.S. Weissbrodt, a prooinent 
local Indian lancl claims attorney, judicial interpretation was 
restrictive. I.S. Weissbrodt, Weissbrodt & Weissbrodt, 
telephone interview, April 3, 1984. 
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INTROOOCTION 

In February 1983, the Congressional Commission on Wartime 
Relocation and Civilian Internment issued a report on the evacu
ation, internment, and relocation of 120,000 people of Japanese 
heritage, and of 850 Aleuts. After an exhaustive study, 
including testimony from more than 750 witnesses during 20 days 
of hearings around the nation, the Commission on Wartime 
Relocation concluded that a formal apology and monetary compen
sation was owed to the internees and evacuees. The issue of 
redress directly effects citizens and governments who were 
actually a part of this tragic episode in each State of the 
Northwestern region. In 1983, this was a major issue in each 
State in the region. 

HISTORICAL BACKGROUND 

During World War II, Japanese Americans were removed from the i r 
homes and placed in relocation and internment camps because some 
of these citizens were thought to be security risks. This 
policy was carried out under Executive Order 9066, giving the 
Secretary of War and military commanders under the Secretary's 
delegat i on of authority the power to exclude any and all persons 
from designated areas in order to provide security against sabo
tage, espionage, and 5th column activity. Although the United 
States was at war against the Axis powers of Germany, Italy, and 
Japan, this Executive Order was carried out solely against 
people of Japanese heritage on the West Coast of the United 
States. No mass exclusion or detention, in any part of the 
country, was ordered against people of German or Italian heri
tage. Congress was aware of and supported these policies, 
placing criminal penalties on the violation of the Executive 
Order. The United States Supreme Court held that these activi
ties were constitutionally permissible in the context of war in 
Hirabayashi v. United States, 320 U.S. 81 (1943), Yasui v. 
United States, 320 U.S. 114 (1943), and t<orematsu v. United 
States, 323 U.S. 214 (1944). 

In the Northwest, mass exclusion and detention primarily 
affected Japanese Americans in Oregon and Washington. A key 
assembly center existed in both States. A relocati on camp was 
located in Idaho. In most instances, there was not only loss of 
liberty dur i ng the effective period of Executive Order 9066, but 
also of r eal and personal property. The States complied with 
and facilitated the implementation of the Executive Order. 
Persons of Japanese descent lost their jobs in State and local 
government and most were not reinstated upon the cessation of 
the Executive Order. 

In Alask~ the Aleuts also were removed from their homes and 
placed in relocation camps. While the basis for the evacuation 
of Aleuts from areas in the Aleutian and Pribiloff Islands was 
an arguably reasonable precaution, because these areas were 
under attack, the evacuation was a failure in terms of adminis
tration and planning. In the camps conditions were deplorable. 
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The Aleuts were relocated to abandoned facilities in Southeast 
Alaska and exposed to a bitter climate and epidemics of disease 
without adequate protection or medical care. There were delays 
in returning Aleuts to their homes, long after the threat of war 
had passed. When the Aleuts returned, they found that their 
homes had been pillaged and ransacked. 

REDRESS 

In its report, the Commission on Wartime Relocation recommended 
to Congress that internees of Japanese descent (or their heirs) 
receive compensation in the amount of $20,000 per internee as 
part of a formal redress by the Federal government. It also 
recommended that Aleut evacuees should each receive $5,000 in 
compensation, a $5 million trust fund as a group, and that the 
government should clean up war debris that remains scattered 
over the landscapes in some areas of the Aleutian Islands. In 
November 1983, Alaska Senators Ted Stevens (R) and Frank 
Murkowiski (R) introduced legislation providing for $12,000 in 
compensation and the creation of a $38 million fund to clean up 
war debris. Their bill authorizes $20,000 payments to Japanese 
Americans interned during the war, and creates a $5 million 
trust fund for the Aleuts. The trust funds are to be invested 
by the Department of Treasury, with the earnings administered by 
the Aleutian Pribiloff Island Association. Proceeds from the 
trust fund would be used for scholarships, the preservation of 
Aleut culture, and projects to improve the living condition of 
Aleuts. The bill is also co-sponsored by Hawaii Senators 
Daniel Inouye {D) and Spark Matsunaga (D). 

In February of 1983, a proposed memorial to Japanese Americans 
in the Puyallup (Tacoma, Washington area) fairgrounds, the site 
of a key West Coast assembly center prior to internment, came 
under attack by the American Legion, the Puyallup Fair Board, 
and local merchants. About 4,000 Americans of Japanese ancestry 
were rounded up and interned at the Puyallup fairgrounds during 
World War II. Most were subsequently sent to 
detention camps in Idaho. The sculptor of the memorial, one of 
the internees, had planned a bronze, abstract sculpture about 10 
feet high, depicting people of all ages and races in harmony. It 
was to have been erected directly inside the main entrance to 
the fairground. But the Fair Board voted to allow the memorial 
in a parking lot instead, and the artist and his supporters 
withdrew their plan. Board members were reportedly influenced 
by letters from citizens and an American Legion- resolution. The 
Leg i o n' s loca l po s t a nd Sta t e c onve ntion p assed th e r e solu t ion 
in July. It cla i med Japanese Americans went to the internment 
camps voluntarily after refusing to relocate in the Midwest, and 
it asserted the relocation was necessary under wartime condi
tions to protect the Japanese Americans. The resolution also 
questioned spending State funds for the memorial while veterans 
programs are being cut. In March, after a closed-door meeting 
to review the decision, the Fair Board unanimously reversed its 
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decision. In August, the memorial was unveiled. The memorial 
was financed with funding provided by the 1981 State legisla
ture. 

In May 1983, the State of Washington also decided to provide 
compensation to 38 Japanese Americans who lost their State jobs 
during World War II as a result of the internment. Under the 
terms of the legislation, the 38 former State employees will 
each receive $5,000. 

In March 1984, the Seattle City Council unanimously authorized 
$5,000 in compensation to each of three former city employees 
who were fired in 1942 because of their Japanese ancestry. They 
lost their jobs after the order to intern all Japanese 
Americans on the West Coast. 

In April 1984, the Seattle school board held hearings on a 
proposal to compensate 25 women of Japanese descent who were 
forced to leave their jobs in 1942. . The school board is 
scheduled to take action on the proposal in late April or early 
May. 

In August 1982, the Portland, Oregon City Council approved a 
resolution supporting monetary compensation for Japanese 
Americans who were interned during World War II. The resolution 
ca 11 ed for Cong res s to prov id e " j us t comp ens a t i on" to the 
"uprooted people [who] suffered unmeasurable human damages ••• 
for three and one-half years." 

In August 1983, Washington Governor John Spellman unsuccessfully 
attempted to obtain a similar resolution at the National 
Governor's Conference. The governors did approve a resolution 
calling for an "apology and national recognition of the 
injustice". 

In 1982, Gordon Hirabayashi, Fred Korematsu, and Minari Yasui, 
filed cases in the U.S. District Courts at Seattle, San 
Francisco, and Portland, respectively, to reopen the cases that 
were used to justify the wartime internment, evacuation, and 
restrictions placed on persons of Japanese descent. The peti
tioners are ultimately seeking a writ of error from the U.S. 
Supreme Court that would nullify their convictions for viola
tions of restrictions, and constitute an apology by the Court. 
In November 1983, the U.S. District Court in San Francisco dis
missed the indictment and vacated the misdemeanor conviction of 
Fred Korematsu that led to the 1944 U.S. Supreme Court decision 
in Korematsu v. United States. The District Court also accepted 
Mr. Korematsu's writ of error petition, charging the government 
with falsifying evidence to gain the Supreme Court ruling in 
1943. The 1983 ruling was the first judicial finding that the 
internment of Japanese Americans was both unjust and illegal. 
The Department of Justice unsuccessfully urged the Court to 
vacate the recent petition. The government admitted no wrong
doing and opposed the Koramatsu petition. The government has 
appealed the Court's decision to accept the petition. 
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In January 1984, the U.S. District Court in Portland dismissed 
the indictment and vacated the conviction of Minori Yasui. 
Unlike the U.S. District Court in San Francisco, however, the 
District Court in Portland also dismissed the Yasui petition for 
a writ of error. As in the Korematsu petition (and in the 
Hirabayashi petition), Mr. Yasui charged the government with 
falsifying evidence to gain the Supreme Court ruling in 1943. 
Attorneys for Mr. Yasui have appealed the Court's decision to 
dismiss the petition. The Hirabayashi petition is pending in 
Washington, and a hearing on the government's motion to dismiss 
the petition has been set for May 1984. 
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MAJOR LEGAL DEVELOPMENTS 
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INTRODUCTION 

In 1983, a single issue--comparable worth -- dominated le9al 
levelopments in the Northwestern region. A multi-million 
dollar lawsuit in the State of Washington captured headlines 
across the nation. The suit is of such importance that the 
Department of Justice is considering intervention, and the 
case, American Federation of State, Count & Municipal Em lo ees 
(AFSCME) v. State o Washin~ton, __,,.....,...,_ F.Supp. __ .,_, 33 FEP 
808 (W.D.WA., 1983), will in all likelihood eventually be 
brought before Supreme Court of the United States for review. 
While this case is in the courts, States and municipalities 
throughout the region are studying their personnel systems, and 
private employers are concerned about the impact of the public 
sector comparable worth issue on the private sector. Because of 
the impact of the Washington litigation on neighboring States in 
the region, and the legal developments in the legislative and 
executive branches of State and local government, as well as in 
the judiciary, this section focuses upon the comparable worth 
issue in the Northwestern region. 

COMPARABLE WORTH 

In September 1981, charges of employment discrimination were 
filed with the Equal Employment Opportunity Commission by eight 
women and one man, all employees of the State of Washington. 
On July 20, 1982, after receiv i ng a notice of the right to sue 
from the Department of Justice, the American Federation of 
State, County, and Municipal Employees (AFSCME) and the 
Washington Federation of State Employees (WFSE), filed a suit in 
the U.S. District Court for the Western District of Washington 
a t Tacoma, against the State of Washington, on behalf of the 
n i ne State employees and 15,500 members of their class. The 
plaintiff's class consisted of all employees employed by the 
State of Washington under the jurisdiction of its Department of 
Personnel (DOP), and its Higher Education Personnel Board 
(HEPB). All of the plaintiffs held positions in job categories 
in which there were 70\ or more women as of November 20, 1980 
or anytime thereafter. The plaintiffs claimed that the State of 
Washington violated Title VII of the Civil Rights Act of 1964, 
as amended, and charged that: 

The State of Washington has and is discriminating on 
grounds of sex in compensation against women employed 
in State service by establishing and maintaining wage 
rates or sal~ries for predominately female job classi
fications that are less than wage rates or salaries 
for predominately male job classifications that 
require equal or less skill, effort, and responsi
bility. 

Interest and concern about wage-based employment discrimination 
across job categories on the basis of sex did not begin in the 
l980's. Plaintiffs in the case noted that in 1973, the Execu
tive Director of the Washington Federation of State Employees 
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(WFSE) sent a letter to then Governor Daniel J. Evans (R) indi
cating that the State's personnel boards had perpetuated 
discrimination against wom&n by setting salaries that permeate 
through the private sector and other governmental units. In 
response, Governor Evans directed the personnel boards to 
reverse inequities in the State's salary schedules that reflect 
a bias "in wages paid to women compared to those of men." 

In January 1974, the directors of the personnel boards concluded 
(1) that there were indications of pay differences between the 
jobs predominately held by men and the jobs predominately held 
by women, (2) that the differences were not due solely to "job 
worth", and (3) that further study was necessary to determine 
the amount of salary differences and all classes to be 
corrected. 

Based on these conclusions, in September 1974, Governor Evans 
contracted for an outside, independent comprehensive study of 
State government salaries to look into reports of discriminatory 
pay scales. The 1974 study was to "examine and identify salary 
differences that may pertain to job classes predominately filled 
by men compared to job classes predominately filled by women, 
based on job worth." Alternative suggestions to correct dis
parities were to be provided. The State determined that 
"predominately" was defined as jobs with at least 70% of one 
sex. The 1974 study examined 59 predominately male classifi
cations and 62 predominately women classifications. The 1974 
study concluded that of the jobs analyzed, "the tendency is for 
women's classes to be paid less than men's classes, for compar
able job worth." The disparity was found to be approximately 
20%. The 1974 study also found that the degree of discrimi
nation increased as the overall job value increased. 

The methodology used in the job evaluation study set a 
each employment classification on the basis of four 
knowledge and skills, mental demands, accountability, 
ing conditions. This method is still utilized by the 
Washington. 

value for 
factors: 

and work
State of 

Since 1974, five update studies have been completed. In 1975, 
the directors of the personnel boards computed the cost of 
eliminating discrimination. The update indicated that the cost 
of equalizing salaries would be approximately 10 times as much 
for jobs held predominantly by females as for jobs held predomi
nantly by males. In 1976, the firm conducting the 1974 study 
conducted an update pursuant to a directive fr~m Governor Evans 
to establish a program leading to implementation of the 1974 
study. The 1976 update also evaluated · 85 additional classifi
cat i ons. Similar job evaluation studies were conducted in 1979 
and 1980. 

In December 1976, outgoing Governor Evans included a $7 million 
budget appropriation to begin implementation of a program to 
correct the wage disparities. In 1977, Governor Dixy Lee Ray 
removed the $7 million appropriation, and the legislature 
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amended the State compensation statutes to require the 
personnel boards to furnish the Governor and the Director of 
Financial Management supplementary data indicating the differen
tion in compensation for jobs of comparable worth. The 
personnel boards were to provide the data on a "separate salary 
schedule for the purposes of full disclosure and visibility", in 
conjunction with salary survey findings. This data has been 
submitted by the State's Department of Personnel (DOP} and the 
Higher Education Personnel ~oard (HEPB} annually since 1977. In 
January 1980, Governor Ray included the following in her message 
to the legislature: 

••• the inequality gap between men's and women's salaries 
for similar work has now increased. The dollar cost of the 
solution will be high; it probably cannot be achieved in 
one action. But, the cost of perpetuating unfairness, 
within State government itself, is too great to put off any 
longer ••• 

The history of the State's efforts and the actions of the 
employee unions were important to the decision of the court in 
AFSCME v. State of Washington. In the opinion, the court 
discussed the history of the State's efforts, and found as 
follows: 

In 1983, subsequent to filing of the instant suit, the 
State legislature passed two comparable worth imple
mentation bills: Substitute Senate Bill 3248 (SSB 
3248} and Engrossed House Bill 1079 (EHB 1079}. EHB 
1079 appropriated $1.S million to increase the 
salaries by $100.00 a year of occupants of job classi
fications for which the current salary range is more 
than 8 ranges (20%} below the comparable worth range, 
as shown by the 1982 supplementary salary schedule. 
The salary increase is not payable until July 1984. 
SSB 3248 calls for implementation of salary changes 
necessary to achieve comparable worth in compliance 
with the findings of the DOP and HEPB supplemental 
surveys, and provides that such implementation 'shall 
be fully achieved not later than June 30, 1993'. 

Until the AFSCME lawsuit, the Washington legislature had not 
adopted a measure to correct the wage disparities. As late as 
1982, in fact, legislation similar to SSB 3248 died in the 
Washington House of Representatives. In part, the State's 
general inaction to correct the situation over a period of years 
gave rise to the suit. 

On December 14, 1983, the court entered a declaratory judgment 
against the State of Washington, finding the State in violation 
of Title VII as to the non-payment to plaintiffs of compensation 
in their employment. The court also ordered injunctive relief, 
back. pay for individual members of the class (commencing from 
September 16, 1979), and appointed a Master to assist the court 
in the implementation of this decree. 
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Much of the evidence introduced at the trial pertained to the 
State's studies, a review of actions taken pursuant to those 
~tudies, and the testimony of past and present State officials 
and employees. The weight of that evidence and the history of 
the case are noted in the court's decision. The following 
passages are taken from the judge's opinion: 

In 1978, 1980, and again in 1982, the legislature had 
before it the comparable worth salary schedules. It 
was not until 1983, after the filing of the instant 
lawsuit, that the ·1egislature took affirmative action 
to implement the comparable worth scheme, and even 
then, the implementation effort was nothing more than 
a token appropriation of $1.5 million (none of which 
has been paid at the present time) and a ten (10) year 
remedial plan. 

After careful review of the record herein, the Court 
cannot reach any conclusion other than the State of 
Washington has, and is continuing to maintain a 
compensation system which discriminates on the basis 
of sex. The State of Washington has failed to rectify 
an acknowledged discriminatory disparity in compen
sation. The State has, and is continuing to treat 
some employees less favorably than others because of 
their sex, and this treatment is intentional. 

* * * * * 

The evidence in the instant case is clear that the 
State knew that Title VII, as amended on March 24, 
1972, prohibited States from engaging in sex discrimi
nation in employment; that the State knew of disparity 
in pay between predominately male and predominately 
female job classification; and, that the State was on 
notice of the legal implications of conducting compar
able worth studies without implementing a salary 
structure commensurate with the evaluated worth of 
jobs. It would seem obvious that when the State 
passed the 1977 legislation requiring submission in 
the legislature of comparable worth studies that the 
State knew its employees would be entitled to pay 
commensurate with their evaluated worth. Any other 
conclusion defies reason. It would then follow that 
the economic consequences of comparable - worth were 
predictable and foreseeable by the State. The State 
cannot be heard at this late date to argue they were 
surprised, confused or misled as to the legality of 
its actions and subsequent failure to pay. 

The State of Washington has been ordered to end wage discrimi
nation against employees in predominately women's job 
~lassifications "forthwith". The cost of compliance with the 
j u d g e ' s order has been es ti ma t ed by the S ta t e O f f ice o f 
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Financial Management at $473 million through June 1985, 
including $233 million in back pay and $50 million for pension 
trust funds. That amount represents approximately 3.4% of the 
State's 1983-1985 budget of $13.9 billion. Additionally, it 
would cost the State $125 million a year to maintain the 
"comparable worth" salary structure starting in 1985. However, 
those figures assume a quick settlement, which appears unlikely. 

Although a Master has been appointed, the court's decision has 
been appealed by the State to the U.S. Court of Appeals for the 
9th Circuit. The unions are also appealing to the 9th Circuit, 
disagreeing with a part of the court's decision as to the 
remedy. In addition, the Civil Rights Division of the Depart
ment of Justice is considering joining with the State in its 
appeal. Some observers have indicated that AFSCME v. Washington 
will not be settled until the U.S. Supreme Court reviews the 
case -- a process which could keep the matter in the courts 
until 1988 or 1989. Because of the State's appeal, the Master 
has not begun work on the implementation of the court's deci
sion. At last report, settlement talks between attorneys on 
both sides were discontinued in November 1983, two months after 
the court made its decision in favor of the plaintiffs, and had 
not resumed at the end of March 1984. 

The impact of the AFSCME case is being felt across the nation. 
Within the State of Washington, the King County (Seattle area) 
Council has commissioned a study on whether women employed by 
King County in female-dominated jobs are being paid less than 
men employed in male-dominated jobs. The Council, by a unani
mous vote, has asked the County Executive to conduct the 
research and report back his findings and recommendations in 
October 1984. 

In the City of Seattl•, the Office of Women's Rights conducted 
a study in November 1983, and found that most of the jobs tradi
tionally held by women are the lowest paid, and the jobs held 
mostly by men are the highest paid. The Seattle Women's Rights 
Office pointed out that "a male maintenance laborer, who keeps 
equipment up, makes more than a public health nurse, who keeps 
people up." The Women's Rights Office concluded that the City 
could be in the same legal situation as the State unless it 
corrects unequal pay scales among male and female employees. 

Washington is not the only State in the Northwest region that 
has demonstrated an interest and concern regarding the 
"Comparable Worth" issue. Prior to the Washington legislature's 
passage of comparable worth legislation, Alaska, Idaho, and 
Oregon all had enacted comparable worth iaws. 

In Alaska, the State Human Rights taw, last amended in 1982, 
includes among its unlawful employment practices a prohibition 
against: 
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••• an employer to discriminate in the payment of wages 
as between the sexes, or to employ a male in an occu
pation in this State at a salary or wage rate less 
than that paid to a male employee for work of compar
able character or work in the same operation, business 
or type of work in the same locality ••• 

[Alaska Human Rights Law, Alaska Statute Section 18.80.220(5) 
(1982)] 

In Idaho, the State Equal Pay Law, enacted in 1969, and last 
amended in 1982 includes the following prohibition: 

••• No employer shall discriminate between or among 
employees in the same establishment on the basis of sex, by 
paying wages to any employee in any occupation in this 
State at a rate less than the rate at which he pays any 
employee of the opposite sex for comparable work on jobs 
which have comparable requirements relating to skill, 
effort, and responsibility. 

[Idaho Equal Pay Act, Idaho Code Section 44-1702 (1982)] 

Since 1955, Oregon has prohibited discrimination on the basis of 
sex for work of comparable character. Related to comparable 
worth, the Oregon Equal Pay Law includes the following: 

••• No employer shall: 

a. In any manner discriminate between the sexes in 
the payment of wages for work of comparable 
character, the performance of which requires 
comparable skills. 

b. Pay wages to any employee at a rate less than that 
at which he pays wages to his employees of the 
opposite sex for work of comparable character, the 
performance of which requires comparable skills. 

[Oregon Revised Statute 652. 220 (1) (1955)] 

In addition to the Oregon Equal Pay Act, tn 1983 the State of 
Oregon enacted a law (not yet codified), declaring that the 
State's policy is to "attempt to achieve an equitable relation
ship between the comparability of the value of-Work performed by 
persons in State service and the compensation and classification 
plans within the State system." The statute establishes a task 
force to evaluate compensation plans, apply a point factor 
evaluation system to determine if inequitie's exist, a nd to 
report its findings to the State legislature. 

In 1983, legal developments pursuant to these statutes have been 
varied among these Northwestern States. 
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In 1978 and 1979, 11 Public Health nurses employed by the State 
filed charges with the Alaska State Commission for Human Rights 
and with the Equal Employment Opportunity Commission (EEOC), 
complaining of violations of Title VII, the Federal Equal Pay 
Act, and the Alaska Human Rights Law. EEOC deferred the charges 
to the Alaska Human Rights Commission, and the Human Rights 
Commission failed in its attempts to negotiate a settlement. 

In 1983, the Alaska Human Rights Commission sought an adminis
trative hearing to bring charges against the Alaska Department 
of Administration's Division of Personnel, and the Department of 
Health and Social Services ' Division of Public Health. The 
nurses' original complaint became a class-action covering all 
public health nurses who worked for the State since the first 
complaint was filed in November 1978·. At issue is whether the 
nurses' jobs are comparable to higher-paid physician assistants, 
who are paid over $8,000 a year more than an entry-level public 
health nurse. 

Administrative hearings were held in September and October, and 
final briefs were filed by the plaintiffs last March. The State 
is expected to file its final brief in late April, and a recom
mendation by the hearing officer to the State's Human Rights 
commissioners is not expected until the Summer of 1984. This is 
the first suit filed under the equal pay for "work of comparable 
character" portion of the Alaska Human Rights Law. 

The State of Alaska has also made efforts to study its pay 
classification system. In June 1982, a study was conducted 
under the administration of then-Governor Jay Hammond (R) . 
Shortly after Governor Bi ll Sheffield (D) took office in January 
1983, the 1982 study was discarded because of underfunding, 
problems with implementation, and a class-action grievance filed 
by the State Employee Union because its input was not included 
in the process of t he study. Although discarded, the prelimi
nary analysis of the study indicated that the State's job 
classification and pay system was "out of line". In April 1983, 
Alaska's Commissioner of Administration called for a study of 
Alaska's State worker classification system, and the commis
sioner proposed an appropriation to conduct a study similar to 
the 1974 Washington study. The Commissioner of Administration 
explained that the present system is not working, pointing out 
that the current standards were established 40 years ago and 
that the system now lists approximately 1,200 job classifica
tions for the State's 13,000 workers. In ~ugust 1983, the 
Alaska legislature approved the request for the Department of 
Administration to conduct a two and one-half year study of the 
State's job classification system. The State Employee Union is 
included in the process. 

The City · of Anchorage is conducting a similar study of its 
employee job classification and pay systems. In the private 
sector, the Bartlett Memorial Hospital in Juneau also commis-
3ioned a comparable worth study. As a result of the interest in 
the nurses' class-action discrimination suit, and the State's 
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commencement of a comparable worth study, a group has been 
formed in Alaska to disseminate information about the State's 
"equal pay for comparable work" law. The "Pay Equity Coalition" 
also intends to file an amicus brief in support of the nurses. 
The Coalition seeks public support for a "broad interpretation 
of the State equal pay law". Spearheaded by the Alaska Nurses 
Association, the Coalition is seeking support from organized 
labor and from women's groups. 

In the State of Idaho, there has not been an "equal pay for 
comparable work" issue before either the Department of Labor or 
the Idaho Human Rights Commission. There is a case addressing, 
in part, the comparable worth issue pending in U.S. District 
Court in Idaho, however. Garavaglia v. Idaho State Universitr, 
No. , involves a suit brought by the former coach of womens 
volleyball and softball, against the University, its President, 
its Women's Athletic Director, and the State Board of Education. 
The plaintiff in that suit alleges sex discrimination and 
retaliation under Title VII, violation of the Federal Equal Pay 
Act, and breach of contract. One of the issues involves the 
"comparability" of the plaintiff's coaching positions and duties 
to coaches of male-oriented athletics. According to the 
Director of the Idaho Human Rights Commission, the State of 
Idaho is raising this issue as a defense, asserting that the 
position held by the plaintiff is "not comparable" to the male
dominated coaching positions. The trial is not scheduled to 
begin until the Summer of 1984. 

In Oregon, a task force has begun a two-year study of the 
State's system of compensation. The Oregon legislature appro
priated $355,000 for the study, and the task force's goal is to 
recommend "a single, bias-free, sex-neutral point factor job 
evaluation system", taking into account the needs of the 
employer and the knowledge, skill, effort, responsibility, and 
working conditions required in each job. To date, there has not 
been a threat of a lawsuit, but interested parties in Oregon are 
carefully watching developments in the AFSCME case in 
Washington. The Oregon legislation establishing the task force 
also declares comparable worth to be State policy. The policy 
declaration was unsuccessfully opposed by Associated Oregon 
Industries (AOI), a group of over 300 private sector employers 
in the State. The AOI believes that a comparable worth policy 
should only be adopted if a study showed that comparable worth 
adjustments were feasible. 

-
In the fall of 1983, the City Council of Portland also commis-
sioned a pay-equity study. A task force .has been empaneled to 
serve as an advisory board to the council, and has the initial 
task of setting the ground rules for the study and hiring a 
consultant to evaluate the City's jobs. The Portland study is 
to be completed in the Spring of 1985. 
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UNITED STATES 
COMMISSION ON 
CIVIL RIGHTS 

1121 Vermont Avenue, N.W. 
Washington, O.C. 20425 

DATE: April 16, 1984 
REPLY TO 
ATTN OF: OGC 
SUBJECT: 

Commission Acti,on on S. 2116 
TO: I 

Jack Hartog 
Assistant General Counsel 

In order to provide the Commissioners with additional 
information on the derivation of the $20,000 compensation 
figure recommended by the Wartime Relocation Commission, I 
consulted with Mr. Angus Macbeth, the former Special Counsel to 
the now defunct Commission. Ms Joan z. Bernstein, the Chair of 
the Commission, referred me to Mr. Macbeth who she believes is 
the most knowledgeable person on the subject. 

In a telephone interview, Mr. Macbeth stated that the $20,000 
figur e was derived from an effort to find a symbolic and 
politically expendient amount that would be acceptable to both 
the victims of the relocation camps and t he United States 
Congress. The Commission weighed the competing interests of 
finding an amount that the victims and the Japanese Amer i can 
community would not find offensive and Congress would not 
consider to be an outrageous sum. 1/ The Wartime Relocation 
Commission's rationale for the amount recommended is set forth 
in paragraphs 2 and 3 on page 6 of Part 2 - Recommendations of 
the report. 

Mr. Macbeth provided me with a publish addendum to the 
Commission's report, Personal Justice Denied. The addendum 
contained (1) an analysis of the economic losses of Japanese 
Americans and permanent residents of Japanese ancestry, 2/ and 
(2) an account of the proceedings of a research conference on 
social and psychological effects of exclusion and detention on 
Japanese Americans. 3/ The analysis of the economic 

1/ Interview with Angus Macbeth, former Special Counsel of the 
Commission on Wartime Relocation and Internment of Civilians, 
in \'lashington, D.C. {Apr. 6, 1984). 

2/ Report of the Commission on Wartime Relocation and 
Internment of Civilians, Personal Justice Denied comment on 
Economic Losses of Ethnic Japanese as a Result of Exclusion and 
Detention, 1942-1946 {1983). 

3/ Personal Justice Denied comment on the Proceedings of 
Research Conference on Social and Psychological Effects of 
Exclusion and Detention. 
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losses prepared for the Wartime Relocation Commission by a 
consultant to the Commission, estimated the total uncompensated 
economic (property and income) losses to be between $203 to 
$251 million as expressed in 1945 dollars. 4/ When adjusted 
for inflation and interest on the principle,-the sum grew to 
between $1.1 billion and $4.2 billion in 1983 dollars. 5/ The 
analysis focused only on the economic losses to individuals who 
were detained and did not attempt to estimate personal injury 
damages for pain and suffering and unlawful detention. 

I 
Although non-economic losses and injuries were discussed at 
great lenghth by participants at the research conference on the 
social and psychological effects of exclusion and detention, no 
attempt was made to place a dollar value on the mental 
suffering of survivors of the detention camps. A reason for 
this is attributable to the fact that this type of injury is 
difficult to measure after forty years without the requisite 
case history of each survivor. Also difficult to gauge are the 
intergenerational effects which the exclusion and detention may 
have caused in future generations. 

DONALD L. INNISS 
Attorney-Advisor 

4/ Personal Justice Denied comment on Economic Losses of 
Ethnic Japanese as a Result of Exclusion and and Detention, 
1942-1946 at 67. 

5/ Id. - . 
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To implement the recommendations of the Commission on Wartime Relocation 
and Internment of Civilians. 

IN THE HOUSE OF REPRESENTATIVES 

JANUARY 3, 1985 

I 

Mr. WRIGHT (for himself, Mr. FOLEY, Mr. LONG, Mr. GEPHARDT, Mr. RODINO, 
Mr. FISH, Mr. MINETA, Mr. MATSUI, Mr. LOWRY of Washington, Mr. ACK
ERMAN, Mr. AKAKA, Mr. BARNES, Mr. BATES, Mr. BERMAN, Mr. BIAGGI, 
Mr. BoNIOR of Michigan, Mr. BORSKI, Mr. Bosco, Mrs. BoxER, Mrs. 
BURTON of California, Mr. CARR, Mr. COELHO, Mrs. COLLINS, Mr. CON
YERS, Mr. CROCKETT, Mr. DASCHLE, Mr. DELLUMS, Mr. DIXON, Mr. 
DOWNEY of New York, Mr. DYMALLY, Mr. EDGAR, Mr. EDWARDS of Cali
fornia, Mr. FAUNTROY, Mr. FAZIO, Mr. FEIGHAN, Mr. FOGLIETTA, Mr. 
FORD of Tennessee, Mr. FRANK, Mr. GARCIA, Mr. GEJDENSON, Mr. 
GILMAN, Mr. GRAY of Pennsylvania, Mr. HALL of Ohio, Mr. HAWKINS, Mr. 
HAYES, Mr. HORTON, Mr. HOWARD, Mr. HUGHES, Mr. JEFFORDS, Mr. 
KAsTENMEIER, Mr. KILDEE, Mr. KOLTER, Mr. KosTMAYER, Mr. LANTOS, 
Mr. LEHMAN of California, Mr. LEHMAN of Florida, Mr. LELAND, Mr. 
LEVINE of California, Mr. LUKEN, Mr. MADIGAN, Mr. MARKEY, Mr. MARTI
NEZ, Mr. MAVROULES, Ms. MIKULSKI, Mr. MILLER of California, Mr. 
MILLER of Washington, Mr. MITCHELL, Mr. MOAKLEY, Mr. MOODY, Mr. 
MORRISON of Connecticut, Mr. MURPHY, Mr. ORTIZ, Mr. OWENS, Mr. PA
NETTA, Mr. RANGEL, Mr. REID, Mr. ROE, Mr. ROYBAL, Mr. SAVAGE, Mr. 
SCHEUER, Mr. SCHUMER, Mr. SILJANDER, Mr. SMITH of Florida, Mr. 
STARK, Mr. STOKES, Mr. STUDDS, Mr. SuNIA, Mr. TORRES, Mr. TORRI
CELLI, Mr. TOWNS, Mr. UDALL, Mr. VENTO, Mr. WAXMAN, Mr. WEISS, 
Mr. WHEAT, Mr. WILSON, Mr. WIRTH, Mr. WOLPE, Mr. YATES, and Mr. 
YOUNG of Alaska) introduced the following bill; which was referred to the 
Committee on the Judiciary 

A BILL 
To implement the recommendations of the Commission on 

Wartime Relocation and Internment of Civilians. 
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1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SECTION 1. This Act may be cited as the "Civil Liber-

5 ties Act of 1985". 

6 FINDINGS AND PURPOSES 

7 SEC. 2. (a) The Congress finds that-

8 (1) the findings of the Commission on Wartime 

9 Relocation and Internment of Civilians, established by 

10 the Commission on Wartime Relocation and Intern-

11 ment of Civilians Act, describe the circumstance of 

12 the evacuation, relocation, and internment of in e:xce:::~ 

13 of one hundred and ten thousand United State citizens 

14 and permanent resident aliens of J apane e ance51:1: 

15 and the treatment of individuals of Aleut ance_ ho 

16 were removed from the Aleutian and the Pnmlo Is-

17 lands; 

18 

19 

20 

21 

22 

23 

25 

26 

(2) the evacuation, relocation, and in.

individuals of Japanese ancestr was c 

out any documented acts of e pio !re o 

other acts of disloyalty by any ci · 

resident aliens of Japanese ance_ • 

(3) there was no military o 

(4) the evacuation. rel<><: · 

the individuals of J apane:e 
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1 racial prejudice, war hysteria, and a failure of political 

2 leadership; 

3 (5) the excluded individuals of Japanese ancestry 

4 suffered enormous damages and losses, both material 

5 and intangible, and there were incalculable losses in 

6 education and job training, all of which resulted in sig-

7 nificant human suffering for which full and appropriate 

8 compensation has not been made; 

9 (6) the basic civil liberties and constitutional rights 

10 of those individuals of Japanese ancestry interned were 

11 fundamentally violated by that evacuation and intern-

12 ment; 

13 (7) as a result of wartime necessity, approximately 

14 nine hundred individuals of Aleut ancestry were evacu-

15 ated from their homes in the Pribilofs and from many 

16 islands of the Aleutian chain; 

17 (8) the housing, sanitation, and food for those 

18 Aleuts evacuated were deplorable, medical care was 

19 inadequate, and diseases were widespread; 

20 (9) many houses and churches of the Aleuts were 

21 vandalized by the members of the Armed Forces of the 

22 United States, and religious icons and fam1ly treasures 

23 were destroyed; 

eHR 442 IH 
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1 (10) the island of Attu was taken by the United 

2 States for military purposes but was never returned to 

3 its former residents; 

4 (11) significant amounts of hazardous wartime 

5 debris remain in the Aleutian Islands; and 

6 (12) full and appropriate compensation has not 

7 been made in the case of the Aleuts. 

8 (b) The purposes of this Act are to-

9 (1) acknowledge the fundamental injustice of the 

10 evacuation, relocation, and internment of United States 

11 citizens and permanent resident aliens of Japanese an-

12 cestry; 

13 (2) apologize on behalf of the people of the United 

14 States for the evacuation, relocation, and internment of 

15 such citizens and permanent re ident aliens; 

16 (3) provide for a public education fund to finance 

1 7 efforts to inform the public about the internment of 

18 such individuals so a to prevent the reoccurrence of 

19 any similar event; 

20 (4) make re titution to those individuals of J apa-

21 nese ancestry who were interned; 

22 (5) acknowledge the poor conditions in which the 

23 individuals of Aleut ancestry who were relocated and 

24 interned were forced to live, acknowledge the phy ical 

25 damage to their property as a result of the relocation, 

eHR 442 1H 
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1 and apologize to such individuals on behalf of the 

2 people of the United States for such conditions and 

3 damage; 

4 (6) preserve, protect, rebuild, and restore, to the 

5 maximum extent possible, the land, buildings and envi-

6 ronment damaged in the Aleutian Islands; 

7 (7) make restitution to those individuals of Aleut 

8 ancestry who were relocated and interned; 

9 (8) discourage the occurrence of similar injustices 

10 and violations of civil liberties in the future; and 

11 (9) make more credible and sincere any declara-

12 tion of concern by the United States over violations of 

13 human rights committed by other nations. 

14 TITLE I-RECOGNITION OF INJUSTICE AND AN 

15 APOLOGY ON BEHALF OF THE NATION 

16 SEC. 101. The Congress recognizes that a grave injus-

1 7 tice was done to both citizens and resident aliens of Japanese 

18 ancestry by the evacuation, relocation, and internment of ci-

19 vilians during World War II. On behalf of the Nation, the 

20 Congress apologizes. 
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1 TITLE II-UNITED STATES CITIZENS OF JAPA-

2 NESE ANCESTRY AND RESIDENT JAPANESE 

3 ALIENS 

4 CRIMINAL CONVICTIONS 

5 SEC. 201. (a) The Attorney General shall review all 

6 cases in which United States citizens and permanent resident 

7 aliens of Japanese ancestry were convicted of violations of 

8 laws of the United States, including convictions for violations 

9 of military orders, where such convictions · resulted from 

10 charges filed against such individuals who refused to accept 

11 treatment which discriminated against them on the basis of 

12 their Japanese ancestry during the evacuation, relocation, 

13 and internment period. 

14 (b) Based upon the review required by subsection (a), 

15 the Attorney General shall recommend to the President for 

16 pardon consideration those convictions which the Attorney 

1 7 General deems appropriate. 

18 (c) In consideration of the findings contained in this Act, 

19 the President is requested to offer pardons to those individ-

20 uals recommended by the Attorney General pursuant to sub-

21 section (b). 

22 CO SIDERATION OF COMMISSION FINDINGS 

23 SEC. 202. Departments and agencies of the United 

24 States Government to which eligible individuals may apply 

25 for the restitution of positions, status, or entitlements lost in 

26 whole or in part because of discriminatory acts of the United 

eHR 442 IH 



7 

1 States Government against such individuals based upon their 

2 Japanese ancestry and which occurred during the evacuation, 

3 relocation, and internment period shall review such applica-

4 tions with liberality, giving full consideration to the historical 

5 findings of the Commission and the findings contained in this 

6 Act. 

7 TRUST FUND 

8 SEC. 203. (a) There is hereby established in the Treas-

9 ury of the United States the Civil Liberties Public Education 

10 Fund, to be administered by the Secretary of the Treasury. 

11 (b)(l) It shall be the duty of the Secretary of the Treas-

12 ury to invest such portion of the Fund as is not, in his judg-

13 ment, required to meet current withdrawals. Such invest-

14 ments may be made only in interest-bearing obligations of the 

15 United States. For such purpose, such obligations may be 

16 acquired-

1 7 (A) on original issue at the issue price, or 

18 (B) by purchase of outstanding obligations at the 

19 market price. 

20 (2) Any obligation acquired by the Fund may be sold by 

21 the Secretary of the Treasury at the market price. 

22 (3) The interest on, and the proceeds from the sale or 

23 redemption of, any obligations held in the Fund shall be cred-

24 ited to and form a part of the Fund. 
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1 (c) Amounts in the Fund shall only be available for dis-

2 bursement by the Attorney General under section 204 and by 

3 the Board under section 205. 

4 (d) The Fund shall expire not later than the earlier of 

5 the date on which an amount has been expended from the 

6 Fund which is equal to the amount authorized to be appropri-

7 ated to the Fund by subsection (e), and any income earned on 

8 such amount, or ten years after the date of enactment of this 

9 Act. If all of the amounts in the Fund have not been expend-

10 ed by the end of the ten-year period, investments shall be 

11 liquidated and receipts thereof deposited in the Fund and all 

12 funds remaining in the Fund shall be deposited in the miscel-

13 laneous receipts account in the Treasury. 

14 (e) There are authorized to be appropriated to the Fund 

15 $1,500,000,000. Any amounts appropriated pursuant to this 

16 section shall remain available until expended. 

1 7 RESTITUTION 

18 SEC. 204. (a)(l) The Attorney General shall identify 

19 and locate, without requiring any application for payment 

20 and using records already in the possession of the United 

21 States Government, each eligible individual and shall pay out 

22 of the Fund to each eligible individual the sum of $20,000. 

23 (2) If, after a period of time not to exceed ninet ~ days 

24 beginning on the day that an eligible individual receives 

25 proper notification that such individual is eligible for a pay-

26 ment under paragraph (1), such individual refu e to accept 
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1 any payment under this section, such amount shall remain in 

2 the Fund and no payment shall be made under this section to 

3 such individual at any future date. 

4 (b) The Attorney General shall endeavor to make pay-

5 ment to eligible individuals in the order of date of birth (with 

6 the oldest receiving full payment first), until all eligible indi-

7 viduals have received payment in full. 

8 (c) In attempting to locate any eligible individual, the 

9 Attorney General may use any facility or resource of any 

10 public or nonprofit organization or any other record, docu-

11 ment, or information that may be made available to him. 

12 (d) No costs incurred by the Attorney General in carry-

13 ing out this section shall be paid from the Fund or set off 

14 against, or otherwise deducted from, any payment under this 

15 section to any eligible individual. 

16 (e) The duties of the Attorney General under this sec-

1 7 tion shall cease with the expiration of the Fund. 

18 BOARD OF DIRECTORS 

19 SEc. 205. (a) There is hereby established the Civil Lib-

20 erties Public Education Fund Board of Directors which shall 

21 be responsible for making disbursements from the Fund in the 

22 manner provided in this section. 

23 (b) The Board of Directors may make disbursements 

24 from the Fund only-

25 (1) to sponsor research and public educational ac-

26 tivities so that the events surrounding the evacuation, 

HR 442 IH--2 
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1 relocation, and internment of United States citizens 

2 and permanent resident aliens of Japanese ancestry 

3 will be remembered, and so that the causes and cir-

4 

5 

6 

cumstances of this and similar events may be illuminat

ed and understood; 

(2) to fund comparative studies of similar civil lib-

7 erties abuses, or to fund comparative studies of the 

8 effect upon particular groups of racial prejudice em-

9 bodied by government action in times of national 

10 stress; 

11 (3) to prepare and distribute the hearings and 

12 findings of the Commission to textbook publishers, edu-

13 cators, and libraries; 

14 ( 4) for the general welfare of the ethnic Japanese 

15 community in the United States, taking into consider-

16 ation the effect of the exclusion and detention on the 

17 descendants of those individuals who were detained 

18 during the evacuation, relocation, and internment 

19 period (except that direct individual payments in com-

20 pensation shall not be made under this paragraph); and 

21 (5) for reasonable administrative expenses of the 

22 Board, including expenses incurred under subsections 

23 (c)(3), (d), and (e). 

24 (c)(l) The Board shall be composed of nine members 

25 appointed by the President, by and with the advice and con-

eHR 442 1H 
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1 sent of the Senate, from individuals who are not officers or 

2 employees of the United States Government. 

3 (2)(A) Except as provided in subparagraphs (B) and (0), 

4 members shall be appointed for terms of three years. 

5 (B) Of the members first appointed-

6 (i) five shall be appointed for terms of three years; 

7 and 

8 (ii) four shall be appointed for terms of two years; 

9 as designated by the President at the time of appoint-

10 ment. 

11 (0) Any member appointed to fill a vacancy occurring 

12 before the expiration of the term for which such member's 

13 predecessor was appointed shall be appointed only for the 

14 remainder of such term. A member may serve after the expi-

15 ration of such member's term until such member's successor 

16 has taken office. No individual may be appointed to more 

17 than two consecutive terms. 

18 (3) Members of the Board shall serve without pay, 

19 except members of the Board shall be entitled to reimburse-

20 ment for travel, subsistence, and other necessary expenses 

21 incurred by them in carrying out the functions of the Board, 

22 in the same manner as persons employed intermittently in the 

23 United States Government are allowed expenses under sec-

24 tion 5703 of title 5, United States Code. 

eHR 442 1H 
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1 (4) Five members of the Board shall constitute a quorum 

2 but a lesser number may hold hearings. 

3 (5) The Ohair of the Board shall be elected by the mem-

4 bers of the Board. 

5 (d)(l) The Board shall have a Director who shall be ap-

6 pointed by the Board. 

7 (2) The Board may appoint and fix the pay of such addi-

8 tional staff personnel as it may require. 

9 (3) The Director and the additional staff personnel of the 

10 Board may be appointed without regard to section 5311(b) of 

11 title 5, United States Code, and without regard to the provi-

12 sions of such title governing appointments in the competitive 

13 service, and may be paid without regard to the provisions of 

14 chapter 51 and subchapter III of chapter 53 of such title 

15 relating to classification and General Schedule pay rates, 

16 except that the compensation of any employee of the Board 

1 7 may not exceed a rate equivalent to the minimum rate of 

18 basic pay payable under GS-18 of the General Schedule 

19 under section 5332(a) of such title. 

20 (e) The Administrator of General Services is authorized 

21 to provide to the Board on a reimbursable basis such adminis-

22 trative support services as the Board may reasonably request. 

23 (f) The Board may accept, use, and dispose of gifts or 

24 donations or services or property for purposes authorized 

25 under subsection (b). 
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1 (g) Not later than twelve months after the first meeting 

2 of the Board and every twelve months thereafter, the Board 

3 shall transmit a report describing the activities of the Board 

4 to the President and to each House of the Congress. 

5 (h) The Board shall terminate not later than ninety days 

6 after the expiration of the Fund and all obligations of the 

7 Board under this section shall cease. 

8 DEFINITIONS 

9 SEC. 206. For the purposes of this title-

10 (1) the term "evacuation, relocation, and intern-

11 ment period" means that period beginning on Decem-

12 ber 7, 1941, and ending on June 30, 1946; 

13 (2) the term "eligible individual" means any living 

14 individual of Japanese ancestry who was confined, held 

15 in custody, relocated, or otherwise deprived of liberty 

16 or property during that period as a result of-

17 (A) Executive Order Numbered 9066, dated 

18 February 19, 1942; 

19 

20 

21 

22 

23 

24 

25 

26 
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(B) the Act entitled "An Act to provide a 

penalty for violation of restrictions or orders with 

respect to persons entering, remaining in, leaving, 

or committing any act in military areas or zones", 

approved March 21, 1942 (56 Stat. 173); or 

(0) any other Executive order, Presidential 

proclamation, law of the United States, directive 

of the Armed Forces of the United States, or 



1 

2 

3 

4 

5 

6 

14 

other action made by or on behalf of the United 

States or its agents, representatives, officers, or 

employees respecting the exclusion, relocation, or 

detention of individuals solely on the basis of J ap

anese ancestry; 

(3) the term "fund" means the Civil Liberties 

7 Public Education Fund established in section 203; 

8 ( 4) the term ''Board'' means the Civil Liberties 

9 Public Education Fund Board of Directors established 

10 in section 205; and 

11 (5) the term "Commission" means the Commis-

12 sion on Wartime Relocation and Internment of Civil-

13 ians, established by the Commission on Wartime Relo-

14 cation and Internment of Civilians Act. 

15 TITLE III-ALEUTIAN AND PRIBILOF ISLANDS 

16 RESTITUTION 

1 7 SHORT TITLE 

18 SEC. 301. This title may be cited as the "Aleutian and 

19 Pribilof Islands Restitution Act". 

20 ALEUTIAN AND PRIBILOF ISLANDS RESTITUTION FUND 

21 SEC. 302. (a) There is established in the Treasury of the 

22 United States the Aleutian and Pribilof Islands Restitution 

23 Fund, to be administered by the Secretary. 

24 (b) The Secretary shall report to the Congress each year 

25 on the financial condition and the results of operations of 

26 such Fund during the preceding fiscal year and on its expect-
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1 ed condition and operations during the next fiscal year. Such 

2 report shall be printed as a House document of the session of 

3 the Congress to which the report is made. 

4 (c) It shall be the duty of the Secretary to invest such 

5 portion of the Fund as is not, in his judgment, required to 

6 meet current withdrawals. Such investments may be made 

7 only in interest-bearing obligations of the United States. For 

8 such purpose, such obligations may be acquired-

9 (1) on original issue at the issue price, or 

10 (2) by purchase of outstanding obligations at the 

11 market price. 

12 (d) Any obligation acquired by the Fund may be sold by 

13 the Secretary at the market price. 

14 (e) The interest on, and the proceeds from the sale or 

15 redemption of, any obligations held in the Fund shall be cred-

16 ited to and form a part of the Fund. 

1 7 (f) The Secretary shall terminate the Fund ten years 

18 after the date of enactment of this Act, or one year after the 

19 completion of all restoration work pursuant to section 305(c) 

20 of this title, whichever occurs later. On the date the Fund is 

21 terminated, all investments shall be liquidated by the Secre-

22 tary and receipts thereof deposited in the Fund and all funds 

23 remaining in the Fund shall be deposited in the miscellaneous 

24 receipts account in the Treasury. 
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1 EXPENDITURES AND AUDIT 

2 SEC. 303. (a) As provided by appropriation Acts, the 

3 Secretary is authorized and directed to pay to the Adminis-

4 trator from the principal, interest, and earnings of the Fund, 

5 such sums as are necessary to carry out the duties of the 

6 Administrator under this title. 

7 (b) The activities of the Administrator under this title 

8 may be audited by the General Accounting Office under such 

9 rules and regulations as may be prescribed by the Comptrol-

10 ler General of the United States. The representatives of the 

11 General Accounting Office shall have access to all books, ac-

12 counts, records, reports, and files and all other papers, 

13 things, or property belonging to or in use by the Administra-

14 tor, pertaining to such activities and necessary to facilitate 

15 the audit. 

16 ADMINISTRATION OF CERTAIN FUND EXPENDITURES 

1 7 SEC. 304. (a) The Association is hereby designated as 

18 Administrator, subject to the terms and conditions of this 

19 title, of certain specified expenditures made by the Secretary 

20 from the Fund. As soon as practicable after the date of enact-

21 ment of this Act the Secretary shall offer to undertake nego-

22 tiations with the Association, leading to the execution of a 

23 binding agreement with the Association setting forth its 

24 duties as Administrator under the terms of this title. The 

25 Secretary shall make a good-faith effort to conclude such ne-

26 gotiations and execute such agreement within sixty days after 
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1 the date of enactment of this Act. Such agreement shall be 

2 approved by a majority of the Board of Directors of the Asso-

3 ciation, and shall include-

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

( 1) a detailed statement of the procedures to be 

employed by the Association in discharging each of its 

responsibilities as Administrator under this title; 

(2) a requirement that the accounts of the Asso

ciation, as they relate to its capacity as Administrator, 

shall be audited annually in accordance with generally 

accepted auditing standards by independent certified 

public accountants or independent licensed public ac

countants; and a further requirement that each such 

audit report shall be transmitted to the Secretary and 

to the Committees on the Judiciary of the Senate and 

the House of Representatives; and 

(3) a provision establishing the conditions under 

which the Secretary, upon thirty days notice, may ter

minate the Association's designation as Administrator 

for breach of fiduciary duty, failure to comply with the 

provisions of this Act as they relate to the duties of the 

Administrator, or any other significant failure to meet 

its responsibilities as Administrator under this title. 

23 

24 m 

(b) The Secretary shall submit the agreement described 

subsection (a) to the Congress within fifteen days after 

25 approval by the parties thereto. If the Secretary and the As-
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1 sociation fail to reach agreement within the period provided 

2 in subsection (a), the Secretary shall report such failure to 

3 the Congress within seventy-five days after the date of enact-

4 ment of this Act, together with the reasons therefor. 

5 (c) No expenditure may be made by the Secretary to the 

6 Administrator from the Fund until sixty days after submission 

7 to the Congress of the agreement described in subsection (a). 

8 DUTIES OF THE ADMINISTRATOR 

9 SEC. 305. (a) Out of payments from the Fund made to 

10 the Administrator by the Secretary, the Administrator shall 

11 make restitution, as provided by this section, for certain 

12 Aleut losses sustained in World War II, and shall take such 

13 other action as may be required by this title. 

14 (b)(l) The Administrator shall establish a trust of 

15 $5,000,000 for the benefit of affected Aleut communities, and 

16 for other purposes. Such trust shall be established pursuant 

17 to the laws of the State of Alaska, and shall be maintained 

18 and operated by not more than seven trustees, as designated 

19 by the Administrator. Each affected Aleut village, including 

20 the survivors of the Aleut village of Attu, may submit to the 

21 Administrator a list of three prospective trustees. In desig-

22 nating trustees pursuant to this subsection, the Administrator 

23 shall designate one trustee from each such list submitted. 

24 (2) The trustees shall maintain and operate the trust as 

25 eight independent and separate accounts, including-
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1 (A) one account for the independent benefit of the 

2 wartime Aleut residents of Attu and their descendants; 

3 (B) six accounts, each one of which shall be for 

4 the independent benefit of one of the six surviving af-

5 fected Aleut villages of Atka, Akutan, Nikolski, Saint 

6 George, Saint Paul, and Unalaska; and 

7 (C) one account for the independent benefit of 

8 those Aleuts who, as determined by the trustees, are 

9 deserving but will not benefit directly from the ac-

10 counts established pursuant to subparagraphs (A) and 

11 (B). 

12 The trustees shall credit to the account described in subpara-

13 graph (C), an amount equal to five per centum of the princi-

14 pal amount credited by the Administrator to the trust. The 

15 remaining principal amount shall be divided among the ac-

16 counts described in subparagraphs (A) and (B), in proportion 

17 to the June 1, 1942, Aleut civilian population of the village 

18 for which each such account is established, as compared to 

19 the total civilian Aleut population on such date of all affected 

20 Aleut villages. 

21 (3) The Trust established by this subsection shall be ad-

22 ministered in a manner that is consistent with the laws of the 

23 State of Alaska, and as prescribed by the Administrator, after 

24 consultation with representative eligible Aleuts, the residents 

25 of affected Aleut villages, and the Secretary. The trustees 
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1 may use the accrued interest, and other earnings of the trust 

2 for-

3 (A) the benefit of elderly, disabled, or seriously ill 

4 persons on the basis of special need; 

5 (B) the benefit of students in need of scholarship 

6 assistance; 

7 (0) the preservation of Aleut cultural heritage and 

8 historical records; 

9 (D) the improvement of community centers in af-

10 fected Aleut villages; and 

11 (E) other purposes to improve the condition of 

12 Aleut life, as determined by the trustees. 

13 (c)(l) The Administrator is authorized to rebuild, restore 

14 or replace churches and church property damaged or de-

15 stroyed in affected Aleut villages during World War II. 

16 Within fifteen days after the date that expenditures from the 

17 Fund are authorized by this title, the Secretary shall pay 

18 $100,000 to the Administrator for the purpose of making an 

19 inventory and assessment, as complete as may be possible 

20 under the circumstances, of all churches and church property 

21 damaged or destroyed in affected Aleut villages during World 

22 War II. In making such inventory and assessment, the Ad-

23 ministrator shall consult with the trustees of the trust estab-

24 lished by section 305(b) of this title and shall take into con-

25 sideration, among other things, the present replacement 
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1 value of such damaged or destroyed structures, furnishings, 

2 and artifacts. Within one year after the date of enactment of 

3 this Act, the Administrator shall submit such inventory and 

4 assessment, together with specific recommendations and de-

5 tailed plans for reconstruction, restoration and replacement 

6 work to be performed, to a review panel composed of-

7 (A) the Secretary of Housing and Urban Develop-

8 ment; 

9 (B) the Chairman of the National Endowment for 

10 the Arts; and 

11 (0) the Administrator of the General Services Ad-

12 ministration. 

13 (2) If the Administrator's plans and recommendations or 

14 any portion of them are not disapproved by the review panel 

15 within sixty days, such plans and recommendations as are not 

16 disapproved shall be implemented as soon as practicable by 

17 the Administrator. If any portion of the Administrator's plans 

18 and recommendations is disapproved, such portion shall be 

19 revised and resubmitted to the review panel as soon as prac-

20 ticable after notice of disapproval, and the reasons therefor, 

21 have been received by the Administrator. In any case of ir-

22 reconcilable differences between the Administrator and the 

23 review panel with respect to any specific portion of the plans 

24 and recommendations for work to be performed under this 

25 subsection, the Secretary shall submit such specific portion of 
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1 such plans and recommendations to the Congress for approv-

2 al or disapproval by joint resolution. 

3 (3) In contracting for any necessary construction work 

4 to be performed on churches or church property under this 

5 subsection, the Administrator shall give preference to the 

6 Aleutian Housing Authority as general contractor. 

7 (d) The Administrator is authorized to incur reasonable 

8 and necessary administrative and legal expenses in carrying 

9 out its responsibilities under this title. The Secretary shall 

10 compensate the Administrator, not less often than quarterly, 

11 for all reasonable and necessary administrative and legal ex-

12 penses. 

13 INDIVIDUAL COMPENSATION OF ELIGIBLE ALEUTS 

14 SEC. 306. (a)(l) In accordance with the provisions of 

15 this section, the Secretary shall make per capita payments 

16 out of the Fund to eligible Aleuts for uncompensated personal 

17 property losses, and for other purposes. The Secretary shall 

18 pay to each eligible Aleut the sum of $12,000. All payments 

19 to eligible Aleuts shall be made within one year after the date 

20 of enactment of this Act. 

21 (2) The Secretary may request, and upon such request, 

22 the Attorney General shall provide, reasonable assistance in 

23 locating eligible Aleuts residing outside the affected Aleut 

24 villages. In providing such assistance, the Attorney General 

25 may use available facilities and resources of the International 

26 Committee of the Red Cross and other organizations. 
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1 (3) The Administrator shall assist the Secretary in iden-

2 tifying and locating eligible Aleuts pursuant to this section. 

3 MINIMUM CLEANUP OF WARTIME DEBRIS 

4 SEC. 307. (a) The Secretary of the Army, acting 

5 through the Chief of Engineers, is authorized and directed to 

6 plan and implement a program, as the Chief of Engineers 

7 may deem feasible and appropriate, for the removal and dis-

8 posal of live ammunition, obsolete buildings, abandoned ma-

9 chinery, and other hazardous debris remaining in populated 

10 areas of the lower Alaska peninsula and the Aleutian Islands 

11 as a result of military construction and other activities during 

12 World War II. The Congress finds that such a program is 

13 essential for the future development of safe, sanitary housing 

14 conditions, public facilities, and public utilities within the 

15 reg10n. 

16 (b) The debris removal program authorized under sub-

1 7 section (a) shall be carried out substantially in accordance 

18 with the recommendations for a "minimum cleanup", at an 

19 estimated cost of $22,473,180 based on 1976 prices, con-

20 tained in the report prepared by the Alaska District, Corps of 

21 Engineers, entitled "Debris Removal and Cleanup Study: 

22 Aleutian Islands and lower Alaska Peninsula, Alaska", dated 

23 October 1976. In carrying out the program required by this 

24 section, the Chief of Engineers shall consult with the trustees 

25 of the trust established by section 305(b) of this title, and 
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1 shall give preference to the Aleutian Housing Authority as 

2 general contractor. 

3 ATTU ISLAND REHABILITATION PROGRAM 

4 SEC. 308. (a) Notwithstanding any other provision of 

5 law, the Secretary of the Interior is authorized to convey to 

6 the Corporation, subject to the requirements of this section 

7 and without cost to the Corporation, all right, title and inter-

8 est of the United States in and to the lands and waters com-

9 prising Attu Island, Alaska, including fee simple title to the 

10 surface and subsurface estates of such island. 

11 (b) The Secretary of the Interior shall make the convey-

12 ance described in subsection (a) within one year after-

13 (1) the Corporation has entered into a cooperative 

14 management agreement with the Secretary of the Inte-

15 rior, as provided in section 304(£) of the Alaska Na-

16 tional Interest Lands Conservation Act (94 Stat. 

17 2394), concerning the management of Attu Island; and 

18 (2) the Secretary of Transportation and the Cor-

19 poration have certified to the Secretary of the Interior 

20 that the Department of Transportation and the Corpo-

21 ration have reached an agreement which will allow the 

22 United States Coast Guard to continue essential func-

23 tions on Attu Island. The patent conveying the lands 

24 under this section shall reflect the right of the Coast 

25 Guard to continue such essential functions on such 

26 island, with reversion to the Corporation of all inter-
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1 ests held by the Coast Guard when and if the Coast 

2 Guard terminates its activities on the island. 

3 (c) The Secretary of the Interior is authorized to pro-

4 mulgate such rules and regulations as may be necessary to 

5 carry out the purposes of this section. 

6 DEFINITIONS 

7 SEC. 309. For the purposes of this title-

s (1) the term "Administrator" means the person 

9 designated under the terms of this title to administer 

10 certain expenditures made by the Secretary from the 

11 Aleutian and Pribilof Islands Restitution Fund; 

12 (2) the term "affected Aleut villages" means those 

13 Aleut villages in Alaska whose residents were evacuat-

14 ed by United States forces during World War II, in-

15 eluding Akutan, Atka, Nikolski, Saint George, Saint 

16 Paul, and Unalaska; and the Aleut village of Attu, 

17 Alaska, which was not rehabilitated by the United 

18 States for Aleut residence or other use after World 

19 War II; 

20 (3) the term "Aleutian Housing Authority" means 

21 the nonprofit ret ional native housing authority estab-

22 lished for the Aleut region pursuant to the laws of the 

23 State of Alaska; 

24 (4) the term "Association" means the Aleutian/ 

25 Pribilof Islands Association, a nonprofit regional corpo-
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1 ration established for the benefit of the Aleut people 

2 and organized under the laws of the State of Alaska; 

3 (5) the term "Corporation" means the Aleut Cor-

4 poration, a for-profit regional corporation for the Aleut 

5 region organized under the · laws of the State of Alaska 

6 and established pursuant to section 7 of the Alaska 

7 Native Claims Settlement Act (85 Stat. 691; 43 

8 U.S.C. 1606); 

9 (6) the term "eligible Aleut" means any Aleut 

10 living on the date of enactment of this Act who was a 

11 resident of Attu Island on June 7, 1942, or any Aleut 

12 living on the date of enactment of this Act who, as a 

13 civilian, was relocated by authority of the United 

14 States from his home village on the Pribilof Islands or 

15 the Aleutian Islands west of Unimak Island to an in-

16 ternment camp, or other temporary facility or location, 

1 7 during World War II; 

18 (7) the term "Fund" means the Aleutian and Pri-

19 bilof Islands Restitution Fund established in section 

20 302; 

21 (8) the term "Secretary" means the Secretary of 

22 the Treasury; and 

23 (9) the term "World War II" means that period 

24 beginning on December 7, 1941, atld ending on Sep-

25 tember 2, 1945. 
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1 AUTHORIZATION OF APPROPRIATIONS 

2 SEC. 310. (a) There are authorized to be appropriated-

3 (1) $5,000,000, for purposes of carrying out the 

4 provisions of subsection (b) of section 305; 

5 (2) $1,399,000, for purposes of carrying out the 

6 provisions of subsection (c) of section 305; 

7 (3) such sums as are necessary to carry out the 

8 provisions of section 305(d) and section 306; and 

9 (4) $38,601,000, for purposes of carrying out the 

10 provisions of section 307. 

11 (b) Any amount appropriated pursuant to this section 

12 shall remain available until expended. 

13 TITLE IV-MISCELLANEOUS PROVISIONS 

14 DOCUME TS RELATING TO THE INTERNMENT 

15 SEC. 401. (a) All documents, personal testimony, and 

16 other material collected by the Commission on Wartime Re

l 7 location and Internment of Civilians during its inquiry shall 

18 be delivered by the custodian of such material to the Admin-

19 istrator of General Services who shall deposit such material 

20 in the National Archives of the United States. The Adminis-

21 trator of General Services, through the National Archives of 

22 the United States, shall make such material available to the 

23 public for research purposes. 

24 (b) The Clerk of the House of Representatives and the 

25 Secretary of the Senate shall, without regard to time limits 
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1 otherwise applicable to the release of congressional docu-

2 men ts, direct the Administrator of General Services to make 

3 available to the public for research purposes, all congression-

4 al documents not classified for national security purposes 

5 transferred to the Clerk of the House and the Secretary of 

6 the Senate relating to the evacuation, relocation, and intern-

7 ment of individuals of Japanese or Aleut ancestry during 

8 World War II. 

9 COMPLIANCE WITH BUDGET ACT 

10 SEC. 402. No authority under this Act to enter into 

11 contracts or to make payments shall be effective except to 

12 the extent or in such amounts as are provided in advance in 

13 appropriations Acts. Any provision of this Act which, directly 

14 or indirectly, authorizes the enactment of new budget author-

15 ity shall be effective only after September 30, 1985. 

0 
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T H E C I V I L L I B E R T I E S A C T O F 
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COMPARISON OF H.R. 442 (99th Congress) 
AND H.R. 4110 (98th Congress) 

H.R. 442 seeks to implement the recommendations of the . Commission 
on Wartime Relocation and Internment of Civilians. H.R. 442 was 
introduced by Hciuse Majority Leader Jim Wright on January 3, 1985, 
with 99 co-sponsors. 

The number honors the 442nd Regimental Combat Team, one of the 
most highly decorated American fighting units during World War II. 
The 442nd RCT honorably served this nation in the European theater 
a~d was made up of Americans of Japanese ancestry, many of whom 
volunteered for service from the internment camps that are the 
subject of H.R. 442. 

H.R. 442 is substantially the same as H.R. 4ilO (98th Congress), 
with the following differences: 

1. H.R. 442 has dropped the provision in H.R. 4110 (Sec. 205) 
which required that five of the nine individuals serving 
as members of the Board of Directors of the educational 
and humanitarian tru~t fund be of Japanese ancestry. 

2. H.R. 442 has adopted the Aleut section of a companion 
Senate bill to provide a consistent individual compen
sation figure of $12,000 in both the House and Senate 
yersions of the legislation. 

The major provisions of H.R. 442 are as follows: 

1. There should be a formal apology by Congress and the 
President recognizing the grave injustices committed 
by the Federal Government against Japanese Americans. 

2. Congress should establish an educational and humani
tarian trust fund to educate the American people about 
the dangers of racial intolerance. 

3. Individual compensation of $20,000 should be paid to 
each surviving internee, in partial recognition of 
individual losses and ·damages. 

FOR FURTHER INFORMATION CONTACT: 

Japanese American Citizens League 
1730 Rhode Island Avenue, N.W. Suite 204 
Washington, D.C. 20036 · 
(202) 223-1240 
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16th anrrual Manzanar Pilgrimage. ofthecampcemetery. / mated 55,000 to 60,000 surviving 

As approximately 300 people "Manzanar," Rogers said be- internees a one-time per capita 
looked on, Jerry Rogers, associate fore the unveiling,• 'is representa- compensation of $20,000 in partial 
director _for cult~_ reso~ces for tive of the 2tm_Q§Phere of racial compensation for individual losses 
the National Park Service, un- prejudice, mistrust and fear that and damages; establish a trust 
veiled a bronze plaque designating resulted in American citizens be- fund for humanitarian and public 
Manzanar as a site which "pos- ing uprooted from their homes, educatiCllal purposes; and require 
sesses national significance com- denied their constitutional rights, that C?rwess and the Pres}dent 
memorating the history of the and-with neither accusation, in- apolog~ to Japanese Americans 
United States of America." di t t · 1· ed for the internment · . c men , nor conV1c 1o~mov . It lso calls f; • - il n u 

The gathering, which included to remote relocation camps... . a or sun ar res 1 -
a number of former Manzanar in- " Manzanar cannot be celebrat- hon for Alaskan Al_eu~ who were 
ternees, was joined by Los Angeles ed for it was not a triumph. _ .not remoyed from the1r villagE:5 and 
city councilman David Cunning- ' held rn abandoned canneries or 

Continued 00 Page 7 mines for the duration of the war. 

Pearl Harbor cited in con ract dispute 
DENVER-State Senator Ray 442nd Regimental Combat Team 
Powers {R-Colorado Springs) an- during WW2 and were killed in 
gered local Asian Americans ·; Germany. 
when he declared that a Japanese Tom Masamori a nd Minoru Ya
American firm should not have sui of Mile-Hi JACL were joined 
been awarded a state contract be- by Will is Yap of the Organiz.ation 
cause "the Japanese bombed of Chinese Americans in protest
Pearl Harbor." ing Powers' remarks at a senate 

Powers as introduced a bill, hearing. 
SB 252, which would reduce high- Representatives of Hispanic and 
way construction contract set- Black organizations, including 
asides for minority businesses League of United Latin American 
from 15% to 11%. At a Senate Citizens (Lill.AC), NAACP, and 

.Transportation C.Ommittee hear- Urban League, strongly objected 
ing two weeks ago, he gave one of to Powers' comments alleging 
his reasoo.s for spoosoring the bill: "slipshoo workmanship ofminor-

"Another thing that really got ity contractors" and "unreliabili
me on this was when I heard of a ty ofrrumrity workers." 
bid being let to a Hawaii bidder, a Powers has irrlicated that he 
Japanese, that we were bombing would like to run as the Republi
not 30 years ago." can camidate for governor in the 

However, Koga Engineering & nextgereral election. 
Construction Inc. of Honolulu, to 

Co-spo-~ ofS 1~ 
Jeremiah Denton R-Alabama 
Ted Stevens R-Alaska 
Frank Murkowski R-Alaska 
Alan Cranston I.A;amorrua 
Gary Hart D-Colorado 
Spark Matsunaga D-Hawaii 
Daniel Inouye D-Hawaii 
Paul Simoo D-Illinois 
Tom Harkin D-lowa 
Paul Sarbanes. D-Maryland 
Edward Kennedy D-Massachusetts 
John Kerry D-Massachusetts 
Carl Levin D-Michigan 
Donald Riegle D-Michigan 
John Melcher D-Montana 
James Exon D-Nebraska 
Bill Bradley D-New Jersey 
Frank Lautenberg D-New Jersey 
Daniel :Moynihan D-New York 
Alfonse D'Amato R-New York 
Quentin Burdick D-North Dakota 
Howard Meuenbai.an o.-Ohio 
Mark Hatfield . R-Oregon 
Slade Gorton R-Washington 
Daniel Evans R-Washlngtotr 
WilliainProxmire D-Wiscons=rii 

which Powers was referring, was Washington legislature endorses redress 
founded by Malcom Koga, a third-
generation Hawaiian who served 
with the Army Corps of Engineers 
for two years in Vietnam. 

Paul Iwata, vice president of 
Koga ard m a nager of KECI C.Olo-
. · ,,,-, T-· (' • T · 111 ' "" 1, - 1 ,i r1 ,., r 

OLYMPIA, Wash. - The Wash
ington Staie Legislature has asked 
Congress to pay $20,000 to each 
American of J apanese ancestry 

ho •as in erned by the U.S. dur-
, ., . ' •) 

Associated Press reported. 
" We srould do something to say 

we're sorry we reacted irrational
ly," said Rep. Katie Allen (R-Ed
monds). "We can't make up for 

.. • ) \ .J I"\_,,.,. 1 • ••• .... ' ~ 
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exclusion order . The Government filed 5. Criminal Law (!;::>997.13 
cross motion to dismiss the prosecution 
against petitioner . The District Court, Pa
tel, J ., held that petitioner was entitled to 
. writ of_ coram no bis to vacate his conviction 
where there was substantial support in the 
record for proposition that Government de
liberately omitted relevant information and 
provided misleading information in the pa
pers before court concerning whether the 
actions taken were reasonably related to 
the security and defense of the nation and 
the prosecution of the war, where Govern
ment failed to rebut petitioner's certificate 
setting forth collateral consequences he be
lieved he suffered and would continue to 
suffer as result of the 1942 conviction and 
where Government failed to rebut petition
er's showing of timeliness. 

Petition granted and countermotion de
nied . .. 

1. Criminal Law <P302(1) 
Motion under rule governing dismiss

als by attorney for government could not 
be made after prosecution had come to 
rest, the judgment was final, appeals had 
been exha·usted and judgment imposed and 
sentence served. Fed.Rules Cr.Proc.Rule 
48(a), 18 U.S.C.A. 

2. Criminal Law <P997.1 
Writ of coram nobis, which still obtains 

in criminal proceedings; is an appropriate 
remedy by which court can correct errors 
in criminal convictions where other reme
dies are not available. 28 U.S.C.A. 
§ 165l(a). 

3. Criminal Law (!;::>997.2 
Where sentence had been served there

by rendering habeas corpus an inadequate 
remedy, writ of coram nobis was appropri
ate vehicle for petitioner, an American citi
zen of Japanese ancestry, to seek to correct 
errors in his 1942 conviction for being in a 
place from which all persons of Japanese 
ancestry were excluded pursuant to a civil
ian exclusion order. 28 U.S.C.A. § 165l(a). 

4. Criminal Law (!;::>997.1 
Source of court's power to grant coram 

nobis relief lies in All Writs Act. 28 U.S. 
C.A. § 165l(a). 

Petition for writ of coram nobis is ap
propriately heard by district court in which 
conviction was obtained even though judg
ment has been appealed and affirmed by 
Supreme Court; furthermore, appellate 
leave is not required for a trial court to 
correct errors occurring before it. 28 U.S. 
C.A. § 165l(a). 

6. Criminal Law (!;::>302(2) 
Court will not automatically grant dis

missal upon motion of government 's attor
ney; a limited review by court is necessary 
even where the defe ndant consents in order 
to protect against prosecutorial impropriety 
or harassment of defendant and to assure 
that the public interest is not disserved. 
Fed.Rules Ci-.Proc.Rule 48(a), 18 U.S.C.A. 

7. Criminal Law <3=997.11 
Petitions for writ of coram nobis 

should be treated in a manner similar to 
federal habeas corpus petitions. 28 U.S. 
C.A. §§ 165l(a) , 2255. 

8. Habeas Corpus es=,59 
Care must be taken in a hearing af

forded when a palpable claim is raised by 
petitioner and there is an inadequate record 
or disputed factual issues; however, par
ties may choose to rely upon the record or 
an expanded record and forgo an evidentia
ry hearing; furthermore, where on the 
facts admitted, it may appear ~hat, as mat
ter of law, petitioner is entitled to the writ, 
no hearing need be held. 28 U.S.C.A. 
§§ 2254, 2255. 

9. Criminal Law <3=997 .15(2) 
On a motion to vacate sentence, 

government must establish that there is no 
genuine issue of material fact; petitioner is 
entitled to benefit of favorable inferences. 
28 U.S.C.A. § 2255. 

10. Habeas Corpus (!;::>90 
Where government offers no opposi

tion and, in effect, joins in a similar request 
for relief on motion for habeas corpus, an 
expansive inquiry is not necessary; how
ever, even where government has acknowl
edged that the conviction should be set 
aside, albeit on different grounds, court 
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must conduct some review to determine 
whether there is support for government 's 
position. 28 U.S.C.A. § 2255. 

11. Criminal Law c>ll 86.6 
A confession of error is generally giv

en great deference and where that confes
sion of error is made by the official having 
full authority for prosecution on behalf of 
the government it is entitled to even g reat
er deference. 

12. Criminal Law c>304(1) 
When the parties are in agreement 

that court may take a judicial notice of 
certain matters or that records may be 
admitted as public records, court need not 
make as searching an inqui ry as when no
tice or admissibility is disputed; however, 
despite such acquiescence, care should be 
taken to consider only trustworthy and reli
abie evidence. 

13. Criminal Law c>304 (1) 
J udicial notice may be taken of adjudi

cat ive facts as well as of legislative facts . 
Fed.Rules EYid.Rule 201, 28 U.S.C.A. 

14. Crimin al Law c>304(1) 
Adjudicative facts are usually those 

facts which are in issue in par ticular case and 
judicial notice of adjudicated facts dispenses 
with need to present other evidence or for the 
fact fi nder to make findi ngs as to those 
·particular facts. Fed.Rules Evid. Rule 201, 
28 U.S.C.A. 

15. Constitutional Law c>70.1(4) 
Legislative facts are established truth, 

facts or pronouncements that do not 
change from case to case but are applied 
universally while adjudicative facts are 
those developed in a particular case. 

16. Criminal Law ¢=>304(1) 
Where function of court is to act as a 

fact finder or exercise discretion, more lee
way to take judicial notice is justified. 
F ed.Rules Evid.Rule 201, 28 U.S.C.A. 

17. Criminal Law ¢=>304(2) 
In proceeding in which American citi

zen of Japanese ancestry petitioned for 
writ of coram nobis to vacate his 1942 
conviction of being in a place from which 
all persons of Japanese ancestry were ex
cluded pursuant to civilian exclusion order, 

... 

._;9._~--=~=~IIIO;I,.;,,.:::, 

dist rict court would take judicial notice of 
purpose of Commission on Wartime Reloca
tion and Internment of Civi lians , manner in 
which it was establ ished and, subject to a 
finding of truthworthiness, general nature 
and substance of its conclusions; however, 
it was not proper or necessary to take 
judicial notice of specific Commission fin d
ings and conclusions as adjudicat ive facts 
despite Government's fai lu re to ad equately 
object. Fed.Rules Evid.Rule 201, 28 U.S. 
C.A. 

18. Criminal Law c>304(1 ). 363, 419(2), 
432 

Internal government memoranda and 
letters were not the kind of documents that 
were proper subject of judicial notice but 
could be considered by the court as evi
dence on issue of governmental misconduct 
in connection with petitioner's conviction 
for being in a place from which all persons 
of J apanese ancestry were excluded pursu
ant to civilian exclusion order under hear
say exceptions for present sense impres
sion and statements in ancient documents; 
a lternatively, since they were not actu ally 
offered for tru th of the statements con
tained therein but rather as evidence that 
t he statements were made, they could be 
admitted as nonhearsay. Fed.Rules Evid. 
Rules 80 l (c), 803(1, 16), 28 U.S.C.A. 

19. Criminal Law <>997.15(4) 

American citizen of Japanese ancestry 
was entitled to writ of coram nobis to va
cate his conviction for being in a place from 
which all persons of Japanese ancest ry 
were excluded pursuant to a civilian exclu
sion order where there was substant ial sup
port in the record for proposition that 
Government deliberately omitted relevant 
information and provided misleading infor
mation in the papers before court concern
ing whether the actions taken were reason
ably related to the security and defense of 
the nat ion and the prosecution of the war, 
where Government fail ed to rebut petition
er's certificate setting forth collateral con
sequences he believed he suffered and 
would cont inue to suffer as result of the 
1942 conviction and where Government 
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failed to rebut petit ioner's showing of time- Executive Order No. 9066 was issued on 
liness. February 19, 1942 authorizing the Secre

20. Criminal Law e::>997.1 
Coram nobis should be used only under 

certain circumstances compelling such ac
tion to achieve justice and to correct errors 
of the· most· fundamental character; it is 
available to correct errors that result in a 
complete miscarriage of justice and where 
there are exceptional circumstances. 

21. Criminal Law e::>997.4 
Coram nobis lies for a claim of prose

cutorial impropriety. 

\\ illiam T. McGiYern, Asst. U.S. Atty., 
San Francisco, Cal., Victor Stone, Counsel 
for Special &. Appellate Matters, General 
Litigation & Legal Ad,·ice Section, U.S. 
DepL of Justice, Washington, D.C., for de
fendanL 

Dale finami, Minami & Lew, San Fran
cisco, Cal., Peter Irons, Leucadia, Cal., Rob
ert L. Rusky, Hanson, Bridgett, Marcus, 
Vlahos & Stromberg, Ed Chen, Coblentz, 
Cahen, .1cCabe & Breyer, Eric Yamamoto, 
San Francisco, Cal., for plaintiff. 

OPI ION 

·PA. TEL, District Judge. 

Fred Korematsu is a native born citizen 
of the United States. He is of Japanese 
ancestry. On September 8, 1942 he was 
convicted in this court of being in a place 
from which all persons of Japanese ances
try were excluded pursuant to Civilian Ex
clusion Order o. 34 issued by Command
ing General J .L. De Witt. His conviction 
was · affirmed. Korematsu v. United 
States, 323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 
194 (1944). 

Mr. Korematsu now brings this petition 
for a writ of coram nobis to rncate his 
conviction on the-grounds of go,·ernmental 
misconduct. His allegations of misconduct 
are best understood against the back
ground of events leadin_g up to his convic
tion. 

On December 8, 1941 the United States 
declared war on J apan. 

tary of War and certain military command
ers "to prescribe military areas from which 
any persons may be excluded as protection 
against espionage and sabotage." 

Congress enacted § 97a of Title 18 of the 
United States Code, enforcing the exclu
sions promulgated under the Executive Or
der. Section 97a made it a misdemeanor 
for anyone to enter or remain in any re
stricted military zone contrary to the order 
of a military commander. 

In the meantime, General DeWitt was 
designated Military Commander of the 
Western Defense Command which consist
ed of several western states including Cali
fornia. 

On March 2, 1942 General DeWitt issued 
Public Proclamation No. 1 pursuant to Ex
ecutive Order 9066. The proclamation stat
ed that "the entire Pacific Coast . . . is 
subject to espionage and acts of sabotage, 
thereby requiring the adoption of military 
measures necessary to establish safe
guards against such enemy operations." 

Thereafter, several other proclamations 
based upon the same justification were is
sued placing restrictions and requirements 
upon certain persons, including all persons 
of Japanese ancestry. As a result of these 
proclamations and Exclusion Order No. 34, 
providing that all persons of Japanese an
cestry be excluded from an area specified 
as Military Area No. 1, petitioner, who 
lived in Area No. 1, could not leave the 
zone in which he resided and could not 
remain in the zone unless he were in an 
established "Assembly Center." Petitioner 
remained in the zone and did not go to the 
Center. He was charged and convicted of 
knowingly remaining in a proscribed area 
in violation of § 97a. 

It was uncontroverted at the time of -
conviction that petitioner was loyal to the 
United States and had no dual allegiance to 
Japan. He had never left the United 
States. He was registered for the draft 
and willing to bear arms for the United 
States. 
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In his papers petitioner maintains that 
eYidence was suppressed or destroyed in 
the proceedings that led to his conviction 
and its affirmance. He also makes sub
stantial allegations of suppression and dis
tortion of evidence which informed Execu
tive Order No. 9066 and the P ublic Procla
mations issued under it. While the latter 
may be compelling, it is not for this court 
to rectify. Howe\er, the court is not pow
erless to correct its own records where a 
fraud has been worked upon it or where 
manifest injustice has been done. 

The question before the court is not so 
much whether the com·iction should be va
cated as what is the appropriate ground for 
relief. A description of the procedural his
tory of these proceedings explains this pos
ture. 

PROCEDURAL HISTO RY OF THESE 
PROCEEDINGS 

Petitioner filed his petition for a writ of 
coram nobis on January 19, 1983. The 
first scheduled status conference was con
ducted on 1arch 14, 1983, when all parties 
appeared before the court. At that time 
the petition was deemed a motion and the 
goYernment was ordered to respond by Au
gust 29, 1983. Petitioner's reply to the 
government's response was set for Septem
ber 26, 1983, and a hearing on the petition 
was scheduled for October 3, 1983. Infor
mal discovery was conducted in accordance 
with the agreement arrived at during the 
conference. Thereafter, the government 
moved for an extension based upon the 
forthcoming report of the Commission on 
Wartime Relocation and Internment of Ci
vilians ("Commission"), which it anticipated 
would have a substantial bearing on these 
proceedings. The motion for a continuance 
was opposed. The court granted the mo
tion, giving the government until Septem
ber 27, 1983 to respond, and setting Octo
ber 25, 1983 for petitioner's reply and No
vember 4 for a hearing on the petition. 
Thereafter, the government was given a 
further extension, to October 4, for the 
filing of its response . On October 4, 1983, 

1. Although the government referred in its pa-
pers to dismissal of the indictment, the defend-

a document entitled "Government's Re
sponse and Motion Under L.R. 220-6" ("Re
sponse") was filed. The substance of the 
Response consists of less than four pages. 
In fact, it is not an opposition to the peti
tion, but a counter-motion to vacate the 
conviction and dismiss the underlying in
dictment.1 It is denominated a motion un
der Local Rule 220-6, pertaining to the 
hearing of related motions. 

On October 31, petitioner filed his reply 
and Request for Judicial Notice. The 
government filed its Preliminary Response 
to the Request for Judicial Notice on No
vember 7, 1983. A hearing on the petition 
and counter-motion was conducted on No
vember 10, 1983. 

Because the government maintains that 
the court should grant its motion and not 
reach the merits of the petition, the coun
ter-motion is considered first. 

THE GOVERNMENT'S COUNTER-MO
TION 

[ 1] The government does not specifical
ly designate in its memorandum the 
grounds for its motion. It relies upon Ri
naldi v. United States, 434 U.S. 22, 98 
S.Ct. 81, 54 L.Ed.2d 207 (1977) and United 
States v. Hamm, 659 F .2d 624, 631 (5th 
Cir.1981) (en bane), in which motions were 
made pursuant to Fed.R.Crim.P. 48(a). At 
the hearing the government acknowledged 
Rule 48(a) as the premise for its motion. 

Rule 48(a) has its antecedents in the com
mon law doctrine of nolle prosequi. An 
understanding of that doctrine is necessary 
to a discussion of the Rule's application 
here. As the literal translation of nolle 
prosequi-"I am unwilling to prosecute"
makes clear, the primary purpose of the 
doctrine was to allow the government to 
cease active prosecution. At common law, 
and before Rule 48(a) was enacted, prose
cution was within the exclusive jurisdiction 
of the prosecuting attorney at the early 
stages of the proceedings and a nolle pro
sequi could be entered at any time before 
the jury was empaneled. ConJiscation 

ant was in fact convicted upon an information. 
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Cases, 74 U.S. (7 Wall.) 454, 457, 19 L.Ed. that stage, there is no longer any prosecu-
196 (1868). tion to be terminated. 

However, as the case progressed, the 
prosecuting attorney lost the unilateral 
right to enter a nolle prosequi. After the 
jury was sworn and evidence heard, the 
defendant had the right to object to the 
entry of a nolle prosequi and the effect of 
the entry at that stage was a verdict of 
acquittal. United S tates v. Shoemaker, 27 
F.Cas. 1066 (C.C.D.Ill.1840) (No. 16,279). 
Vlhile the prosecutor's unilateral power to 
enter a nolle prosequi apparently revived 
just after the verdict was returned, once a 
sentence had been handed down or final 
judgment entered, that unilateral right of 
the prosecutor was again extinguished. 

nited States v. Brokaw, 60 F.Supp. 100 
( .D.111.1945). 

V. ith the adoption of Rule 48(a), the abso
lute au hority of the prosecutor was tem
pered and leave of court was required for 
dismissal of an indictment, information or 
complaint at any stage of the proceedings. 
Although there is a substantial body of 
case law dealing with the scope of the 
court's authori ty to grant or deny leave to 
dismiss, lit le has been written about the 
time within which a Rule 48(a) dismissal 
ma) be brought. 

There is nothing to suggest that the Rule 
was intended to extend the nolle prosequi 
privilege beyond that allowed at common 
law. In fact, the purpose -of the Rule. was 
to place some fetters on prosecutorial dis
cretion. Fed.R.Crim.P. 48(a) advisory com
mittee note 1. The plain language of the 
section is also instructive. The Rule allows 
for dismissal, with leave, of an indictment, 
information or complaint, whereupon "the 
prosecution shall . . . terminate." As the 
Rule provides that upon the court's approv
al of a nolle prosequi, the prosecution will 
terminate, it clearly contemplates action by 
the prosecuting agency only while control 
of the prosecution still lies, at least in part, 
with it. By contrast, the prosecutor has no 
authority to exercise his nolle prosequi 
prerogatives at common law or to invoke 
Rule 48(a) after a person has been subject 
to conviction, final judgment, imposition of 
sentence and exhaustion of all appeals and, 
indeed, after a lapse of many years. ' At 

United States v. Weber, 721 F.2d 266 
(9th Cir.1983) does not compel a different 
interpretation. In Weber, as in the cases 
upon which it relies, the Rule 48(a) motion 
was made during the pendency of the pro
ceedings. Applying the same rationale, 
that dismissal is a possibility while the case 
is still being actively prosecuted, the Su
preme Court, even after it has granted a 
petition for a writ of certiorari, has re
manded to allow the government to dismiss 
charges against the petitioner. E.g., Watts 
v. United States, 422 U.S. 1032, 95 S.Ct. 
2648, 45 L.Ed.2d 688 (1975). This is be
cause Rule 48(a) and the ri°ght of nolle 
prosequi emanate from the Executive's 
power to initiate a criminal prosecution and 
to terminate a pending prosecution. See 
United States v. Cowan, 524 F.2d 504, 507 
(5th Cir.1975), cert. denied sub nom. 
Woodruff v. United S tates, 425 U.S. 971, 
96 S.Ct. 2168, 48 L.Ed.2d 795 (1976) (citing 
United States v. Cox, 342 F.2d 167 (5th 
Cir.1965), cert. denied sub nom. Cox v. 
Hauberg, 381 U.S. 935, 85 S.Ct. 1767, 14 . 
L.Ed.2d 700 (1965)). 

The court finds no authority for the prop
osition that a Rule 48(a) motion may be 
made long after the prosecution has come 
to rest, the judgment is final, appeals have 
been exhausted, judgment imposed and the 
sentence served. 

THE PETITION FOR A WRIT OF COR
AM NOBIS 

[2] A writ of coram nobis is an appro
priate remedy by which the court can cor
rect errors in criminal convictions where 
other remedies are not available. Al
though Rule 60(b), Fed.R.Civ.P., abolishes 
various common law writs, including the 
writ of coram nobis in civil cases, the writ 
still obtains in criminal proceedings where 
other relief is wanting. United States v. 
Morgan, 346 U.S. 502, 74 S.Ct. 247 , 98 
L.Ed. 248 (1954). See also James v. Unit
ed States, 459 U.S. 1044, 103 S.Ct. 465, 74 
L.Ed.2d 615 (1982) (dissenting opinion in 
denial of petition for writ of certiorari ex
plaining purpose of coram nobis ); Chres-
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field v. United S tates, 381 F.Supp. 301, 302 
(E.D.Pa.1974). 

[3) "While the habeas corpus provisions 
of 28 U.S.C. § 2255 supplant most of the 
functions of coram nobis, particularly in 
light of the federal courts' expanded view 
of custody, habeas corpus is not an ade
quate remedy here. Petitioner's sentence 
has been served. He cannot meet the "in 
custody" requirements of§ 2255 under any 
interpretation of that section. See Hensley 
v. Municipal Court, 411 U.S. 345, 93 S.Ct. 
1571, 36 L.Ed.2d 294 (1973) (discussing 
meaning of custody in context of 28 U.S.C. 
§ 2254 requirements); Jones v. Cunning
ham, 371 -.s. 236, 83 S.Ct. 373, 9 L.Ed.2d 
285 (1963) (finding the restraints of parole 
sufficien to constitute custody for the pur
poses of habeas proceedings under§ 2254); 
Azzone v. United States, 341 F.2d 417 (8th 
Cir.1965), cerL den ied sub. nom. Azzone v. 
Tahash, 390 U.S. 970, 88 S.Ct. 1090, 19 
L.Ed.2d 1180 (1968) (applying the custody 
requirement in § 2255 proceedings). It is 
in these unusual circumstances that an ex
traordinary writ such as the writ of coram 
nobis is appropriate to correct fundamental 
errors and prevent injustice. United 
S tates v. Correa-De Jesus, 708 F.2d 1283 
(7th Cir.1983). 

(4, 5) The si'.mrce of the court's power 
to grant coram nobis relief lies in the All 
\\ rits Act, 28 U.S.C. § 165l(a). The peti
tion is appropriately heard by the district 
court in which the conviction was obtained. 
Morgan, 346 U.S. at 512, 74 S.Ct. at 253. 
This is so even though the judgment has 
been appealed and affirmed by the Su
preme Court. Appellate leave is not re
quired for a trial court to correct errors 
occurring before it. Standard Oil of Cali
fornia v. United Stales, 429 U.S. 17, 97 
S.Ct. 31, 50 L.Ed.2d 21 (1976). 

Coram nobis being the appropriate vehi
cle for petitioner to seek relief, I turn to 
the question of how the court shall proceed 
in this unusual case. 

While the government would have this 
court grant its motion and look no further, 

2. Indeed, it has been suggested that Rule 48(a), 
Fed.R.Crim.P., "contemplates public exposure of 
the reasons for abandonment of an indictment, 

petitioner asks this court to look behind the 
conviction, view the "evidence" that has 
now come to light and make find ings of 
fact. The court concludes that the first 
alternative, although easy, is not available; 
the second alternative is unnecessary. 

[6) Even were the government in a po
sition to move under Rule 48(a) of the 
Fed.R.Crim.P., the court would not auto
matically grant dismissal. A limited re
view by the court is necessary, even where 
the defendant consents. The purpose of 
this limited review is to protect against 
prosecutorial impropriety or harassment of 
the defendant and to assure that the public 
interest is not disserved. United States v. 
Cowan, 524 F.2d at 512-13. 2 

[7] This Circuit has resolved that peti
tions for a writ of coram nobis should be 
treated in a manner similar to § 2255 habe
as corpus petitions. United States v. Tay
lor, 648 F.2d 565 (9th Cir.), cert. denied, 
454 U.S. 866, 102 S.Ct. 329, 70 L.Ed.2d 168 
(1981). Thus, the nature of the court's 
inquiry is substantially more expansive 
than under Rule 48(a). For example, 
§ 2255 considerations apply in determining 
whether. an evidentiary hearing is required. 
648 F.2d at 573 n. 25. 

[8) In Townsend v. Sain, 372 U.S. 293, 
83 S.Ct. 745, 9 L.Ed.2d 770 (1963), the Su
preme Court provided instructions to the 
district courts as to when evidentiary hear
ings should be held in state habeas cases 
under 28 U.S.C. § 2254. It is clear that 
care must be taken and a hearing afforded 
when a palpable claim is raised by the 
petitioner and there is an inadequate record 
or disputed factual issues. However, the 
Court acknowledged that district c9urts 
have substantial discretion and should not 
be put to conducting unnecessary evidentia
ry hearings. The parties may choose to 
rely upon the record or an expanded record 
and forego an evidentiary hearing. The 
same standards apply in habeas proceed
ings under § 2255. See Sosa v. United 
States, 550 F.2d 244, 250-56 (5th Cir.1977) 
(separate opinion of Judge Tuttle and col-

information or complaint .... " United Stares v. 
Greater Blouse; Skirt & Neckwear Contractors 
Assn, 228 F.Supp. 483, 486 (S.D.N.Y.1964). 
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lected citations therein). And where "on prepared to confess error. Yet it has not 
the facts admitted, it may appear that, as submitted any opposition to the petition, 
matter of law, the prisoner is entitled to although given ample opportunity to do so. 
the writ" no hearing need be held. Walker Apparently the government would like this 
v. Johnston, 312 U.S. 275, 284, 61 S.Ct. 574, court to set aside the conviction without 
578, 85 L.Ed. 830 (1941). looking at the record in an effort to put 

[9, 10) On a motion under § 2255, the 
government must establish that there is no 
genuine issue of material fact; the petition
er is entitled to the benefit of favorable 
inferences. Honneus v. United States, 
509 F.Supp. 1135, 1138 (D.Mass.1981). 
·wnere, as here, the government offers no 
opposition and, in effect, joins in a similar 
request for relief, an expansive inquiry is 
not necessary. In fact, the government 
agrees petitioner is entitled to relief and 
concedes: "There is, therefore, no continu
ing reason in this setting for the court to 
convene hearings or make findings about 
petitioner's allegations of governmental 
wrongdoing in the 1940's." Response at 3. 
However, even where the government has 
acknowledged that the conviction should be 
set aside, albeit on different grounds, the 
court must conduct some review to deter
mine whether there is support for the 
government's position. 

[11) Ordinarily, in cases in which the 
government agrees that a conviction should 
be set aside, the government's position is 
made clear because it confesses error, call
ing to the court's attention the particular 
errors upon which the_ conviction was ob
tained. A confession of error is generally 
given great deference. Where that confes
sion of error is made by the official having 
full authority for prosecution on behalf of 
the government it is entitled to even great
er deference. See Sibron v. Sta_te of New 
York, 392 U.S. 40, 58-59, 88 S.Ct. 1889, 
1900-1901, 20 L.Ed.2d 917 (1968). Even so, 
the court must conduct its own review. 
Young v. United States, 315 U.S. 257, 62 
S.Ct. 510, 86 L.Ed. 832 (1942). 

In this case, the government, joining in 
on a different procedural footing, is not 

3. As discussed above, a full evidentiary hearing 
is not always required. Petitioner's submissions 
in this case would ordinarily justify a hearing 
and the coun could not, in light of those sub
missions, deny the petition without affording a 
hearing. See Lujan v. United Stares, 424 F.2d 

this unfortunate episode in our country's 
history behind us. 

The government has, however, while not 
confessing error, taken a position tanta
mount to a confession of error. It has 
eagerly moved to dismiss without acknowl
edging any specific reasons for dismissal 
other than that "there is no further useful
ness to be served by com·iction under a 
statute which has been soundly repudiat
ed." (R.T. 13:20-22, . ovember 10, 1983). 
In support of this statement, the govern
ment points out that in 1971, legislation 
was adopted requiring congressional action 
before an Executive Order such as Execu
tive Order 9066 can ever be issued again; 
that in 1976, the statute under which peti
tioner was convicted was repealed; and 
that in 1976, all authority conferred by 
Executive Order 9066 was formall pro
claimed terminated as of December 31, 
1946. While these are compelling reasons 
for concluding that Yacating the conYiction 
is in the best interests of this petitioner, 
respondent and the public, the court de
clines the invitation of the government to 
treat this matter in the perfunctory and 
procedurally improper manner it has sug
gested. 

On the other hand, this court agrees that 
it is not necessary to reopen the partially 
healed wounds of an earlier period in order 
to perform its role of conducting indepen
dent judicial review. Fortunately, there 
are few instances in ·our judicial history 
when courts have been called upon to undo 
such profound and publicly acknowledged 
injustice. Such extraordinary instances re
quire extraordinary relief, and the court'is 
not without power to redress its own er
rors.3 

1053 (5th Cir.1970). However , it is clear from 
the results reached herein, that petitioner is not 
prejudiced by the failure to conduct an eviden
tiary hearing. The government is deemed to 
have waived its right to a hearing. 

I 
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Because the government has not ac
knowledged specific errors, the court will 
look to the original record and the evidence 
now before it to determine whether there is 
support for the petition and whether mani
fest injustice would be done in letting the 
conviction stand. 

EVIDE 'TIARY ISSUES 

The "evidence" before this court consists 
of certain documents and reports of which 
petitioner asks the court to take judicial 
notice. The posture of this request is curi
ous. In response to the request, the 
government filed a "Preliminary Re
sponse." This was filed three days before 
the hearing on the petition. In its " Prelimi
nary Response," the government did not 
take issue with the merits of petitioner's 
;equest for judicial notice. Its response 
was merely "designed to convey our gener
al objections" and the government offered 
to file a full response if requested by the 
court. It then went on to make further 
arguments in fa vor of its own motion. 
Again, this was on the eve of a hearing 
which had been postponed and for which 
the government had had ample opportunity 
to formulate a response. At the first hear-

. ing, as noted b~low, the question of judicial 
notice had been raised and discussed. 

The matters which petitioner asks the 
court to judicially notice are the Report of 
the Commission on Wartime·Relocation and 
Internment of Civilians, entitled "Pers~nal 
Justice Denied" (Washington, D.C., 1982) 
("Report") and certain government docu
ments, the authenticity of which is not in 
dispute. 

[12) When the parties are in agreement 
that the court may take judicial notice of 
certain matters, or that records may be 
admitted as public records, the court need 
not make as searching an inquiry as when 
notice or admissibility is disputed. Similar 
considerations apply here, as the govern
ment, rather than actually opposing the 
request and supplying reasons for such 
opposition, has merely suggested it may 
oppose the request. In fact, at the hearing 
on March 14, 1983, in answer to the court's 
question whether it "would agree that it is 
appropriate for the court to take judicial 

notice of the Report," the attorney for the 
government responded, "absolutely." De
spite this acquiescence, care should be tak
en to consider only trustworthy and reli
able evidence. Thus, I look first to wheth
er the documents proffered may be judicial
ly noticed or otherwise admitted. 

[ 13, 14 J Judicial notice may be taken of 
adjudicative facts in accordance with Fed. 
R.Evid. 201, as well as of legislative facts. 
The distinction between the two is not al
ways readily apparent. See l Weinstein's 
Evidence fi 200[04], at 200-19. Adjudica
tive facts are usually those facts that are 
in issue in a particular case. Judicial notice 
of adjudicative facts dispenses with the 
need to present other evidence or for the 
factfinder to make findings as to those 
particular facts . Rule 201 provides that 
only those adjudicative facts which are not 
subject to reasonable dispute because they 
are generally known or "capable of accu
rate and ready determination by resort to 
sources whose accuracy cannot reasonably 
be questioned" may be judicially noticed. 

(15) Legislative facts are "established 
truths, facts or pronouncements that do 
not change from case to case but [are 
applied] universally, while adjudicative 
facts are those developed in a particular 
case." United States v. Gould, 536 F.2d 
216, 220 (8th Cir.1976). Legislative facts 
are facts of which courts take particular 
notice when interpreting a statute or con
sidering whether Congress has acted with
in its constitutional authority. For exam
ple, courts frequently ~ke judicial notice of 
legislative history, including committee re
ports. See Territory of Alaska v. Ameri
can Can Co., 358 U.S. 224, 227, 79 S.Ct. 
274, 276, 3 L.Ed.2d 257 (1959). So, too, 
historical facts, commercial practices and 
social standards are frequently noticed in 
the form of legislative facts. See Leo 
Sheep Co. v. United States, 440 U.S. 668, 
99 S.Ct. 1403, 59 L.Ed.2d 677 (1979); Jay 
Burns Baking Co. v. Bryan, 264 U.S. 504, 
517-33, 44 S.Ct. 412, 415-420, 68 L.Ed. 813 
(1923) (Justice Brandeis' dissent takes an 
expansive view of when scientific and com
mercial practices may be judicially noticed); 
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and United States v. Variou.s Articles of Banks v. Schweiker, 654 F.2d 637, 640 (9th 
Obscene Merchandise, Schedu.le No. 1303, Cir.1981). 
562 F.2d 185, 187 n. 4 (2d Cir.1977). 

However, petitioner seeks to have this 
court take judicial notice of_ the actual find
ings of the Commission and matters stated 
in documents contained in goYernment 
files. To the extent these matters are of
fered on the issue of goYernmental miscon
duct they are offered on the ultimate issue. 
Taking judicial notice of them would be 
inappropriate, as it\\ ould render them con
clusive according to Rule 201(g). 

Care must be taken that Rule 201 not be 
used as a substitute for more rigorous evi
dentiary requirements and careful factfind
ing. For example, if the Commission's 
findings were proffered as public records 
under Rule 803(8), Fed.R.Evid. , the founda
tional requiremen.ts of subparagraph (8) 
would need to be met and the findings, if 
admitted, would be weighed along with oth
er evidence. Judicial notice cannot be used 
to shortcut the evidentiary hearing process. 

evertheless, courts have found it appro
priate to take judicial notice of current 
economic conditions, Mainline Investment 
Corp. t •. Gaines, 407 F.Supp. 423, 427 
( .D.Tex.1 97.6) and historical evidence, 
Oneida Indian Nation of New York v. 
l\ew York, 691 F.2d 1070, 1086 (2d Cir. 
1982), as adjudicative ,facts under Rule 201. 
In these instances the •facts judicial)y no
ticed went to the matter in issue, such as 
the defense of extraordinary economic 
cause asserted in a breach of contract claim 
in Mainline Investment. In Oneida Indi
an Nation the Second Circuit generally 
approved taking judicial notice of individual 
records, notes, correspondence, histories 
and other articles of the late eighteenth 
century as "historical evidence," but con
cluded that it _was error for the lower court 
to do so whe re the data was in dispute. 
Indeed, this Circuit has urged a cautious 
approach, observing that "the taking of 
evidence, subject to established safeguards, 
is the best way to resolve controversies 
involving disputes of adjudicative facts." 

4. Cf. United Stares v. Wilson, 690 F.2d 1267, 
1273-74 (91h Cir.1982) (explaining the need 10 

[16] Two factors make the particular 
stance of this case unusual. The govern
ment has neither interposed any specific 
objection nor put any facts in controversy} 
Furthermore, this is not a matter which 
will ultimately be decided by a jury. 
Where the function of the court is to act as 
a factfinder or exercise its discretion, more 
leeway to tak e judicial notice is justified. 
See C. McCormick, Evidence § 332 (2d ed. 
1972). Still, the court should be careful in 
deciding whether to take judicial notice of 
the records proffered. 

[17] In light of these concerns, the 
court finds it proper to take judicial notice 
of the purpose of the Commission, the man
ner in which it was established and, subject 
to a finding of trustworthiness, the general 
nature and substance of its conclusions. 
Judicial notice of these facts may be used 
to inform the court's determination of 
whether denial of the motion would result 
in manifest injustice, of the public interest 
to be served by the granting of the motion, 
an_d of whether there is support for the 
government's acquiescence. See Sou.thern 
Lou.isiana Area Rate Cases v. Federal 
Power Commission, 428 F.2d 407, 438 n. 
98 (5th Cir.1970) (court may take judicial 
notice of concerns of the Federal Power 
Commission as expressed in speeches given 
by Commissioners even though specific 
facts stated may not be judicially noticed); 
Overfield v. Pennroad Corp., 146 F.2d 
889, 898 (3d Cir.1944) (court may take judi
cial notice of "Congressional proceedings 
and the existence of facts disclosed by· 
them") (emphasis supplied). 

The ·court concludes it is not proper or 
necessary to take judicial notice of the spe
cific Commission findings and conclusions 
as adjudicative facts under § 201, despite 

slate wi1h specifici1y 1he grounds for objections 
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the government's failure to adequately ob
ject. 5 

THE COMMISSION REPORT 
The Commission on Wartime Relocation 

and Internment of Civilians was estab
lished in 1980 by an act of Congress. It 
was directed to review the facts and cir
cumstances surrounding Executive Order 
9066 and its impact on American citizens 
and permanent resident aliens; to review 
directives of the United States military 
forces requiring the relocation and, in some 
cases, detention in internment camps of 
American citizens, including those of Japa
nese ancestry; and to recommend appropri
ate remedies. Commission on \\ artime Re
location and Internment of CiYilians Act, 
Pub.L. o. 96-317, § 2, 94 Stat. 964 (1980). 

The Commission was mandated to submit 
a written report of its find ings and recom
mendations to Congress. It was given au
thority to conduct hearings, and to compel 
attendance of witnesses and production of 
documents, including documents in the pos
session of governmental agencies and de
partments. 

The Commission was composed of former 
members of Congress, the Supreme Cour t 

. and the Cabinet as well as distinguished 
private citizens. It held approximately 
twenty days of hearings in ci ies across the 

nited States, taking the testimony of over 
720 witnesses, including _kfy government 
personnel responsible for decisions involved 
in the issuance of Executive Order 9066 
and the military orders implementing it. 
The Commission reviewed substantial nu m-

and the consequences o n appeal of the failure to 
do so). 

5. It shoul d be noted that the report appears to 
meet the requirements of Ru ic 803(8) of the 
Federal Rul es of Evi dence as find ings result ing 
from an investiga tion made pursua nt to aut hori 
ty granted by law. Under the Ruic , it would be 
deemed admissible absent a showi ng of lack of 
trustworthiness. Ad vi sory Commi tlcc Notes to 
Exceptions 803(8). See also Letclier v. Republic 
of Chile, 567 F.Supp. 1490, 13 Fcd.R.Evi d.Scrv. 
173 1 (S.D. N.Y.1983). T here is nothing to sug
gest the report lacks trustworth iness. Admis
sion of the report under 803(8) would allow it to 
be weighed along with other evidence, if any, 
and perm it the court to make its own fin dings. 
Were the court to take jud icial notice of the 

hers of govern ment documents , including 
documents not previously available to the 
public. 

In light of all these factors, the Report 
carries substanti al indicia of trustworthi
ness.6 Indeed; as noted above, the govern
ment conceded at the March 1983 status 
conference that the Report was an appro
priate subject of judicial notice. It ac
knowledged it was awaiting the fi nal Re
port before fo rmulating any policy with 
respect to this petition a nd related Japa
nese internment matte rs. After issuance 
of the Report, the government announced 
its decision to move to dismiss the charges. 
It appears it is relying on the Report in 
substantial measure for its own r ecommen
dations .; 

The find ings and conclusions of the Com
mission were unanimous. In general, the 
Commission concluded that at the time of 
the issuance of Executive Order 9066 and 
implementing military orders, there was 
substantial credible evidence from a num
ber of federal civili an and military agencies 
contradicting the report of General DeWitt 
that milita ry necess ity justi fi ed exclusion 
and internment of all persons of Japanese 
ancestry without regard to individual iden
tification of those who may have been po
tentially disloyal. 

The Commission found that military ne
cessity did not warrant the exclusion and 
detention of ethnic Japanese. It concluded 
that "broad historical causes which shaped 
these decisions [ exclusion and detention] 

findings under Ruic 201, by contrast, the find
ings would beco me co nclusive. 

6. See Nebbia v. New York, 291 U.S. 502, 516-18, 
54 S.Ct. 505, 507-508, 78 L.Ed. 940 (1934) Uoint 
legisl at ive commillee's report on the milk indus
try given substa nt ial weight where over one 
yea r period the committee conducted th irteen 
public hea rings , heard testim ony of 254 witness
es, conducted extensive research and collected 
nu merous exhibi ts) . 

7. Personal Justice Denied (Wash ington, D.C., 
1982) presents the findings of the Commi ssion 
on Wart ime Relocat ion and Internment of Civil
ians. The final report, wh ich is not before the 
court, a ppar,cnt ly conta ins the Commission's 
reco mmenda ti ons. 

- I 

..-:--f. 
~.:..:~- #;_ 

~z.~ 

:::: 

were r. 
failure 
sult, " a 
can citi;_ 
ancestr: 
any pre 
exclude 
United 
sonal J 

The C 
support 
the moi 
tice anc 
by g rar 

GOV] 

[l 8) I 

docume
1 

contrad
1 

goverm 
the cou! 

. I 
que_st10·

1 notice. 
ment n 
thent icij 
the kin ._ 
subject ' 
fered o
tal misc 

The iJ 
howeve1 

e,·idenc! 
ternati,J 

offer~d j 
contami 
that thE 

I 

conduct 
hearsa,1 -, 

[19] 
contain 
s tatemE 

I 

the go,· 
mat ion I 
consid:l 
necess11 
sponde1 
should 
brief b£ 

8. For 1 

little c; 
non-h~ 



-. . 

•::~-: ·-· -- . ·-

KOREMATSU v. UNITED STATES 1417 
Cite as 584 F.Supp. 1406 (1984) 

were race prejudice, war hysteria and a in two different versions of a footnote that 
failure of political leadership." As a re- was to be used to specify the factual data 
sult, "a grave injustice was done to Ameri- upon which the government relied for its 
can citizens and resident aliens of Japanese military necessity justification. The first 
ancestry who, without individual review or version read as follows: 
any probative evidence against them, were 
excluded, removed and detained by the 
United States during World \\ ar II." Per
sonal Justice Denied at 18. 

The Commission's Report provides ample 
support for the conclusion that denial of 
the motion would result in manifest injus
tice and that the public interest is served 
by granting the relief sought. 

GOVERNMENT MEMORANDA 

[18) Petitioner offers another set of 
documents showing that there was critical 
contradictory evidence known to the 
go\·ernment and knowingly concealed from 
the courts. These records present another 
question regarding the propriety of judicial 
notice. They consist of internal govern
ment memoranda and letters. Their au
thenticity is not disputed. Yet they are not 
the kind of documents that are the proper 
subject of judicial notice, and they are of
fered on the ultimate issue of governmen-

. ta! misconduct.-

The internal memoranda and letters may, 
however, be considered by the court as 
evidence under Rule 803(1) or 803(16). Al
ternatively, because they are not actually 
offered for the truth of the statements 
contai~ed in them, but rather as evidence 
that the statements were made (i.e., verbal 
conduct), they may be admitted as non
hearsay within the purview of 80l(c).8 

[19) The substance of the statements 
contained in the documents and the fact the 
statements were made demonstrate that 
the government knowingly withheld infor
mation from the · courts when they were 
considering the critical question of military 
necessity in this case. A series of corre
spondence regarding what information 
should be included in the government's 
brief before the Supreme Court culminated 

8. For all intents and purposes, there may be 
little difference between admitting them on a 
non-hearsay basis and taking judicial notice, of 

The Final Report of General De Witt 
(which is dated J une 5, 1943, but which 
was not made public until January 1944) 
is relied on in this brief for statistics and 
other details concerning the actual evacu
ation and the events that took place sub
sequent thereto. The recital of the cir
cumstances j1lSt1fying the evacuation 
as a matter of military necessity, how
ever, is in several respects, particularly 
with reference to the use of -illegal radio 
transmitters and to shore-to-ship signal
ling by persons of Japanese ancestsry, in 
conflict with information in the posses
sion of the Department of Justice. In 
view of the contrariety of the reports on 
this matter we do not asks the Court to 
take judicial notice of the recital of 
those facts contained in the R eport. 

Petitioner's Exhibit AA, Memorandum of 
John L. Burling to Assistant Attorney 
General Herbert Wechsler, September 
11, 1944 (emphasis added). 

After revision, it read: 

The Final Report of General De Witt 
(which is dated June 5, 1943, but which 
was not made public until January 1944) 
hereinafter cited as Final Report, is re
lied on in this brief for statistics and 
other details concerning the actual evacu
ation and the events that took place sub
sequent thereto. The recital in the Fi
nal Report of circumstances justifying 
the evacuation as a matter of military 
necessity, however, is in several re
spects, particularly with reference to the 
use of illegal radio transmitters and 
shore-to-ship signalling by persons ·of 
Japanese ancestry, in conflict with the 
views of this Department. We, there
fore, do not ask the Court to take judi-

their existence, as opposed to taking notice of 
the facts contai ned in the m. 
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cial notice of the recital of those facts 
contained in the Report. 

Id. (emphasis added). 

The footnote that appeared in the final 
version of the brief merely read as follows: 

The Final Report of General DeWitt 
(which is dated June 5, 1943, but which 
was not made public until J anua ry 1944), 
hereinafter cited as Final Report, is re
lied on in this brief for statistics and 
other details concerning the actual evacu
ation and the events that took place sub
sequent thereto. We have specifically 
recited in this brief the facts relating to 
the justification for the evacuation, of 
which we ask the Court to take judicial 
notice, and we rely upon the Final Re
port only to the extent that it relates to 
such/acts. 

Brief for the United States, Korematsu v. 
United States, October Term, 1944, No. 22, 
at 11. The final vers ion made no mention 
of the contradictory reports. The record is 
replete with protestations of various Jus
tice Department officials that the govern
ment had the obligation to advise the 
courts of the contrary facts and opinions. 
Petitioner's Exhibits A-FF. In fact, sever
al Department of Justice officials pointed 
out to their superiors and others the '\vil
ful historical inaccuracies and intentional 
falsehoods" contained in the DeWitt Re
port. E.g., Exhibit B and Exhibit AA, Ap
pentlices A and B hereto. 

These omissions are critical. In the orig
inal proceedings, before the district court 
and on appeal, the government argued that 
the actions taken were within the war-mak
ing powers of the Executive and Legisla
tive branches and, even where the actions 
were directed at a particular class of per
sons, they were beyond judicial scrutiny so 
long as they were reasonably related to the 
security and defense of the nation and the 
prosecution of the war. Plaintiff's Brief in 
Opposition to Demurrer before the District 
Court, at 11-13; Brief for the United 
States in Korematsu v. United States, in 

9. The upper echelons of the Just ice Department 
were well aware of the unjustified reliance be-

the Supreme Court of the United States, at 
11-18. 

Indeed, this emphasis on national securi
ty was reflected in the standard of review 
laid down in Hirabayashi v. United States, 
320 U.S. 81, 95, 63 S.Ct. 1375, 1383, 87 
L.Ed . 1774 (1943): "We th ink that constitu
tional government in time of war, is not so 
powerless and does not compel so hard a 
choice if those charged with the responsi
bility of our national defense have reason
able ground for believing that the threat is 
real." The Court acknowledged that it 
could not second guess the decisions of the . 
Executive and Congress but was limited to 
determining whether all of the relevant 
circumstances "within the knowledge of 
those charged with the responsibility for 
maintaining the national defense afforded a 
rational basis for the decisions which they 
made." Id. at 102, 63 S.Ct. at 1386. 

The government relied on the rationale 
of Hirabayashi in its memoranda in Kore
matsu. That rationale was adopted in Ko
rematsu. 323 U.S. at 218-24, 65 S.Ct. at 
195-197. 

In Hirabayashi and Ko rematsu, the 
courts at each level engaged in an exten
sive examination of the facts known to the 
Executive and Legislative Branches. The 
facts which the government represented it 
relied upon and provided to the courts were 
those contained in a report entitled "Final 
Report, Japanese Evacuation from the 
West Coast" (1942), prepared by General 
DeWitt. His evaluation and version of the 
facts informed the courts' opinions. Yet, 
omitted from the government's representa
tions was any reference to contrary reports 
which were considered reliable by the Jus
tice Department and military officials other 
than General De Witt. 

A close reading of the briefs filed in the 
District Court by the government and ami
cus curiae State of California shows they 
relied heavily on the DeWitt Report for the 
facts justifyi_ng their military necessity ar
guments.9 

ing placed on the DeWitt Report by the amici 
curiae. "It is also to be noted that parts of the 
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There is no question that the Executive Supreme Court has, in fact, stated that a 
and Congress were entitled to reasonably "criminal case is moot only if it is shown 
rely upon certain facts and to discount oth- that there is no possibility that any collater
ers. The question is not whether they al legal consequences will be imposed on 
were justified in relying upon some reports the basis of the challenged conviction." 
and not others, but whether the court had Lane v. Williams, 455 U.S. 624, 632, 102 
before it all the facts known by the govern- S.Ct. 1322, 1327, 71 L.Ed.2d 508 (1982) 
ment. vVas the court misled by any omis- (quoting approvingly Sibron v. New York, 
sions or distortions in concluding that the 392 U.S. at 57, 88 S.Ct. at 1899). This 
other branches' decisions had a reasonable 
basis in fact? Omitted from the reports 
presented to the courts was information 
possessed by the Federal Communications 
C9mmission, the Department of the Navy, 
and the Justice Department which directly 
contradicted General DeV. itt's statements. 
Thus, the court had before it a selective 
record. 

\\ hether a fuller, more accurate record 
would have prompted a different decision 
cannot be determined. Nor need it be de
termined. V, here rele\'ant evidence has 
been withheld, it is ample justification for 
the government's concurrence that the con-
iction should be set aside. It is sufficient 

to satisfy the court's independent inquiry 
and justify the relief sought by petitioner. 

OTHER REQUIREMENTS FOR COR
AM NOBIS RELIEF 

Petitioner has met the other require
ments necessary to have his petition for a 
writ of coram nobis granted. One of the 
factors traditionally considered relevant is 
generally described as "mootness", but is 
more specifically stated in terms of wheth
er a petitioner who has already fully served 
his sentence suffers any collateral conse
quences such that he should be permitted 
to apply, for a writ of coram nobis. At one 
time it was presumed that the burden was 
upon the petitioner to show the existence 
of collateral consequences. More recent 
cases have moved toward the view that 
collateral consequences are to be presumed 
from the fact of a criminal conviction. The 

[DeWill] report which, in April 1942 could not 
be shown to the Department of Just.ice in con
nection with the Hirabayashi case in the Su
preme Court, were printed in the brief amici 
curiae of the States of California, Oregon and 
Washinglon: In fact the Western Defense Com
mand evaded the statu tory requirement that this 

articulation places the burden on the 
government to show that petitioner suffers 
no collateral consequences. Petitioner has 
filed a certificate setting forth the collater
al consequences he believes he suffers and 
will continue to suffer as a result of the 
conviction. The government, by its "Re
sponse" has failed to come forward with 
evidence to overcome the presumption. _ 

The government has also failed to rebut 
petitioner's showing of timeliness. It ap
pears from the record that much of the 
evidence upon which petitioner bases his 
motion was not discovered until recently. 
In fact, until the discovery of the docu
ments relating to the government's brief 
before the Supreme Court, there was no 
specific evidence of governmental miscon
duct available . 

There is thus no barrier to granting peti
tioner's motion for coram nobis relief. 

CONCLUSION 

[20) The Supreme Court has cautioned 
that coram nobis should be used "only 
under certain circumstances compelling 
such action to achieve justice" and to cor
rect "errors of the most fu ndamental char-
acter ." United States v. Morgan, 346 U.S. 
502, 511-12, 74 S.Ct. 247, 252-253, 90 L.Ed. 
248 (1954). It is available to correct errors 
that result in a complete miscarriage of 
justice and where there are exceptional cir
cumstances. See United States v. Hed
man, 655 F .2d 813, 815 (7th Cir.1981). , , 

Department represe nt the Government in this 
litigation by preparing the erroneous and intem
perate brief which the States filed ." Exhibi1 B, 
p. 3, Memorandum from Edward J . Ennis. Di
rector of the Alien Enemy Control Unit, Depart
menl of Justice lo Assistanl Attorney General 
Herbert Wechsler, Seplember 30, 1944. 
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[21] . Coram nobis also lies for a claim 
of prosecutorial impropriety. This Circuit 
noted in United States v. Taylor, 648 F.2d 
at 573, that the writ "strikes at the veraci
ty vel non of the government's representa
tions to the court" and is appropriate 
where the procedure by which guilt is 
ascertained is under attack. The Taylor 
court observed that due process principles, 
raised by coram nobis charging prosecuto
rial misconduct, are not "strictly limited to 
those situations in which the defendant has 
suffered arguable prejudice; . . . [but also 
designed] to maintain public confidence in 
the administration of justice." Id. at 571. 

At oral argument the government ac
knowledged the exceptional circumstances 
involved and the injustice suffered by peti
tioner and other Japanese-Americans. See 
also Response at 2-3. .Moreover, there is 
substantial support in the record that the 
government deliberately omitted relevant 
information and provided misleading infor
mation in papers before the court. The 
information was critical to the court's de
termination, al though it cannot now be said 
what result would have obtained had the 
information been disclosed. Because the 
information was of the kind peculiarly 
within the government's knowledge, the 
court was dependent upon the government 
to provide a full and accurate account. 
Failure to do so presents the · "compelling 
circumstance" contemplated by Morgan. 
The judicial process is seriously impaired 
when the government's law enforcement 
officers violate their ethical obligations to 
the court.10 

This court's decision today does not 
reach any errors of law suggested by peti
tioner. At common law, the writ of coram 
nobis was used to correct errors of fact. 
United States v. Morgan, 346 U.S. 502, 
507-13, 74 S.Ct. 247, 250-253, 90 L.Ed. 248 
(1954). It was not used to correct legal 
errors and this court has no power, nor 
does it attempt, to correct any such errors. 

10. Recognizing the ethical responsibility to 
make full disclosure to the courts, Director En
nis pointed out to the Assistant Allorney Gener
al that "[t)he Attorney General should not be 

Thus, the Supreme Court's decision 
stands as the law of this case and for 
whatever precedential value it may still 
have. Justices of that Court and l_egal 
scholars have commented that the decision 
is an anachronism in upholding overt racial 
discrimination as "compellingly justified." 
"Only two of this Court's modern cases 
have held the use of racial classifi cations to 
be constitutional." Fullilove v. Klutznick, 
448 U.S. 448, 507, 100 S.Ct. 2758, 2789, 65 
L.Ed.2d 902 (1980) (Powell, J ., concurring 
and referring to Korernatsu and Hiraba
yashi v. United States, 320 U.S. 81 , 63 
S.Ct. 1375, 87 L.Ed. 1774 (1943)). See also 
L.H. Tribe, American Constitutional Law 
§§ 16-6, 16-14 (1978). The government ac
knowledged its concurrence with the Com
mission's observation that "today the deci
sion in Korematsu lies overruled in the 
court of history." 

Korernatsu remains on the pages of our 
legal and political history. As a legal 
precedent it is now recognized as having 
very limited application. As historical 
precedent it stands as a constant caution 
that in times of war or declared military 
necess ity our institutions must be vigilant 
in protecting constitutional guarantees. It 
stands as a caution that in times of distress 
the shield of military necessity and national 
security must not be used to protect gov
ernmental actions from close scrutiny and 
accountability. It stands as a caution that 
in times of international hostility .and an
tagonisms our institutions, legislative, ex
ecutive and judicial, must be prepared to 
exercise their authority to protect all citi
zens from the petty fears and prejudices 
that are so easily aroused. 

ORDER 

In accordance with the foregoing, the 
petition for a writ of comm nobis is grant
ed and the counter-motion of the respon
dent is denied. 

IT IS SO ORDERED. 

deprived of the present, · and perhaps only, 
chance to set the record straight." Exhibit B, p. 
4, Appendix A hereto. 
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I understand that the War Department is 
currently discussing with the Solicit.or Gen
eral the possibility of changing the foot
note in the Korematsu brief in which it is 
stated that this Department is in posses
sion of information in conflict with the 
statements made by General DeWitt relat
ing to the causes of the evacuation. Mr. 
Burling and I feel most strongly that three 
purposes are t.o be served by keeping the 
footnote in its present form. (1) This De
partment has an ethical obligation to the 

· Court t0 refra in from citing it as a source 
of which the Court may properly take judi
cial notice if the Department knows that 
important statements in the source are un
true and if it knows as to other statements 
that there is such contrariety of informa
tion that judicial notice is improper. (2) 
Since the War Department has published a 
hist.cry of the evacuation containing impor
tant misstatements of fact, including impu
tati~ns and inferences that the inaction and 
timidity of this Department made the dras
tic action of evacuation necessary, this De
partment has an obligation, within its own 
competence, t.o set the record straight so 
that the true hist.cry may ultimately be
come known. (3) Although the report deals 
extensively with the activities of this De
partment and with the relationship of the 
War Department t.o this Department, the 
report was published without its being 
shown t.o us. In addition, when we learned 
of its existence, we were on one occasi9n 
advised that the report would never he 

SBt F.Supp -32 . 

published and, on another occasion when 
we asked that release be held up so that we 
could consider it, we were t.old that the 
report had already been released although 
in fact the report was not released until 
two weeks thereafter. In view of the War 
Department's course of conduct with re
spect to the report, we are not required to 
deal with the report very respectfully. 

As t.o the propriety of taking judicial 
notice of the contents of the report, it will 
be sufficient t.o point out that (1) the report 
makes an important misstatement concern
ing our published alien enemy procedures; 
(2) the report makes statements concerning 
radio transmissions directly contradicted by 
a letter from the Federal Communications 
Commission, and (3) the report makes as
sertions concerning radio transmissions 
and ship-to-shore signaling directly contra
dicted by a memorandum from the Federal 
Bureau of Investigation. 

II 
The wilful hist.orical inaccuracies of the 

report are objectionable for two different 
reasons. (1) The chief argument in the 
report as to the necessity for the evacua
tion is that the Department of Justice was 
slow in enforcing alien enemy control 
measures and that it would not take the 
necessary steps t.o prevent signaling 
whether by radio or by lights. It asserts 
that radio transmitters were located within 

y., ~~-UIOS - ,..;;.~~-- ·_ 
.: "?J.I. . -- -· - ~n,-" 

- • ~1<,;; -. - .• --

: i 
• I 
: I 



... .,,,. ,_ .... --= 

c"i~~ .:~ -=:.:- ~~. . .. 
~~~;~ ''="""',,__-· • 

1422 584 FEDERAL SUPPLEMENT 

APPEN"DIX A-Continued 
general areas but this Department would 
not permit mass searches to find them. It 
asserts that signaling was observed in 
mixed occupancy dwellings which this De
partment would not permit to be entered. 
Thus, because this Department would not 
allow the reasonable and less drastic meas
ures which General DeWitt wished, he was 
forced to e\·acuate the entire population. 
The argument is untrue both with respect 
to what this Department did and with re
spect to the radio transmissions and signal
ing, none of which existed, as General De
Witt at the time well knew. (2) The report 
asserts that the Japanese-Americans were 
engaged in extensive radio signaling and in 
shore-to-ship signaling. The general tenor 
of the report is not only to the effect that 
there was a reason to be apprehensive, but 
also to the effect that overt acts of treason 
were being committed. Since this is not so 
it is highly unfair to this racial minority 
that these lies, put out in an official publi
cation, go uncorrected. This is the only 
opportunity which this Department has to 
correct them . -

III. 
As to the relations of this Department to 

the report, the rirst that we knew of its 
existence was in April, 1942, when we re
quested Judge Advocate General Cramer to 
supply any published material in the War 
Department's possession on - the military 
situation on the West Coast at the time of 
the evacuation to be used in the Hirabaya
shi brief in the Supreme Court. Colonel 
Watson, General De Witt's Judge Advocate, 
stated, that General DeWitt's report was 
being rushed off the press and would be 
available for consideration. I was then ad
vised, however, that the printed report was 
confidential and I could not see it but I was 
given 40 pages torn out of the report on 
the understanding that I return them 
which, unfortunately, I have done. Be
cause these excerpts misstated the facts as 
I knew them and misstated the relations 
between the Department of Justice and the 
War Department, I suggested to the Solici
tor General that he might wish to discuss 
with the Attorney General the matter of. 

the Attorney General taking up with the 
Secretary of War the question of showing 
us this report before it was released. Colo
nel Watson then advised me that Mr. 
McCloy was treating the report as a draft 
and my personal recollection is that Mr. 
McCloy stated in Mr. Biddle's presence that 
it was not inte~ded to print this report. 
We did not hear about this report again 
until over six months later when I learned 
accidentally fro m Mr. Myer of WRA that 
he had a copy of the report which the War 
Department was going to publish. I bor
rowed his copy and then Mr. Burling called 
Captain Hall, Mr. McCloy's Assistant Exec
utive Officer, and pointed out to him that 
the report undertook to di scu_ss relations 
between the War and Justice Departments 
without giving us a chance to examine it 
and it was my understanding that Mr. 
McCloy did not intend to have the report 
released. Captain Hall admitted that Mr. 
McCloy had stated that the report was not 
to be issued but stated that he ·.vas sorry 
but the report had already been released 
and there was nothing that could be done. 
We accepted his statement as true and did 
not check on it until two weeks had passed 
without any publicity and then when the 
report was discussed in the newspapers we 
checked with the public relations office of 
the War Department and they advised that 
the report had just been released and had 
not been released at the time Captain Hall 
said it had. 

It is also to be noted that parts of the 
report which, in April 1942 could not be 
shown to the Department of Justice in con
nection with the Hirabayashi case in the 
Supreme Court, were printed in the brief 
amici curiae of the States of California, 
Oregon and Washington. In fact the West
ern Defense Command evaded the statuto
ry requiremen t that this Department repre
sent the Government in this litigation by 
preparing the erroneous and intemperate 
brief which the States filed. 

It is entirely clear that the War Depart
ment entered into an arrangement with the 
Western Defense Command to rewrite de
monstrably erroneous items in the r eport 
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I 
knowledge of this Departm.ent by the use in, and final responsibility for, this Depart-
of falsehood and evasion. ment's part in the broad administrative 

problem of treatment of the Japanese mi-
l For your information I annex copies of nority, I urge that he be consulted person-
i (a) my memorandum of April 20, 1943 to ally on th is problem. Much more is in

the Solicitor General, (b) my memorandum valved than the wording of the footnote . 

-i 
i 

of January 21, 1944 to the Solicitor Gener
The failure to deal adequately now with 
this Report cited to the Supreme Court 

al, (c) my memorandum of February 26• either by the Government or other parties, 
1944 lo the Attorney General, and (d) a will hopelessly undermine our administra
transcript of Mr. Burling's conversation of tive position in relation to this Japanese 
January 7, 1944 with Captain Hall which problem. We have proved unable to cope 
clearly brings out the evasion and false· with the military authorities on their own 
hood used in connection with the publica- ground in these matters . If we fail to act 
tion of the report. forthrightly on our own ground in the 

I also annex copies of memoranda from 
the FBI and of an exchange of correspon
dence between the Attorney General and 
the Chairman of the Federal Communica-
tions Commission which establish clearly 
that the fact.-; are not as General DeWitt 

court.c;, the whole historical record of this 
matter will be as the military choose to 
state it. The Attorney General should not 
be deprived of the present, and perhaps 
only, chance to set the record straight. 

/s/ Edward J . Ennis 
Edward J. Ennis 

APPENDIX B 

EXHIBIT A 

MIL HEirnEiff w1-:cHSLr: It SEP 11 l!l44 

SUBJECT: 
~ 

.J. L. BlJJU,ING 

Kor<"11111f.rn v. ll. S. 

The Solicitor General has gone over the 
revised page proof of the brief and has 
made certain additional changes. I desire 
to ,nvite your attention particularly to the 
footnote which appears on page 11 of the 
revised page proof. As set out in the first 
page proof at page 26, the footnote read: 

"The Final R~port of General DeWitt 
(which is dated June 5, 1943, but which 
was not made public until January 1944) 
is relied on in this briei for statistics and 
other details concerning the actual evacu
ation and the events that took place sub• 
sequent thereto. The recital of the cir
cumstances justifying the evacuation as 
a matter of mil itary necessity, howeve~, 

Assist.ant Attorney General 
War Division 

is in several respects, particularly with 
reference to the use of illegal radio 
transmitters and to shore-to-ship signal• 
ling by persons of Japanese ancestry, in 
conflict with information in the posses
sion of the· Department of Justice. In 
view of the contrariety of the reports on 
this matter we do not ask the Court to 
take judicial notice of the recital of those 
facts contained in the Report." 

As Mr. Fahy has revised it, it reads: 
"The Final Report of General De Witt 
(which is dated June 5, 1943, but which 
was not made public until January 1944) 
hereinafter cited as Final Report, is re
lied on in this brief for statistics and 
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APPENDIX B-Continued 
other details concerning the actual evacu
ation and the events that took place sub
sequent thereto. The recital in the Final 
Report of circumstances justifying the 
evacuation as a matter of military neces
sity, however, is in several respects, par
ticularly with reference to the use of 
illegal radio transmitters and shore-to
ship signalling by persons of Japanese 
ancestry, in conflict with the views of 
this Department. We, therefore, do not 
ask the Court to take judicial notice of 
the recital of those facts contained in the 
Report." 
You will recall that General DeWitt's 

report makes flat statements concerning 
radio transmitters and ship-to-shore signal
ling which are categorically denied by the 
FBI and by the Federal Communications 
Commission. There is no doubt that these 
statements were intentional falsehoods, in
asmuch as the Federal Communications 
Commission reported in detail to General 
DeWitt on the absence of any illegal radio 
transmission. 

In addition, there are other misstate
ments of fact which seek to blame this 
Department with the evacuation by sug
gesting that we were derelict in our duties. 
These are somewhat more complicated but 
they are nevertheless demonstrably false. 

In view of the fact that General DeWitt 
in his official report on the evacuation has 
sought to justify it by making important 
misstatements of fact, I think it important 
that this Department correct the record 
insofar as possible and certainly we should 
not ask the Court to take judicial notice of 
those facts., 

The War Department has no proper com
plaint as to our disavowal of the recital of 
the facts. When we were preparing the 
Hirabayashi brief we heard that the report 
had been made and asked for a copy of it 
for our use. We were told that it was 
secret but that the Army would temporari
ly lend us certain pages torn out of the 
report. We did examine these pages in 
May 1943 and then returned them to the 
War Department. (Some of these pages 
then turned up in a brief filed in the Hira
bayashi case, without our knowledge, by 

the States of California, Oregon and Wash
ington as amici curiae) Mr. McCloy advised 
Mr. Ennis at this time that DeWitt's Final 
Report would not be made public. 

We next heard of the report in January 
1944. At Mr. Ennis' direction, I called Cap
tain Hall, who was Captain Fisher's prede
cessor, and asked that the publication of 
the report be withheld until this Depart
ment might examine the full report and 
make comments concerning the report's 
discussion of the role played by this De
partment. Captain Hall stated that the 
report had already been published and it 
was too late to do anything about it. The 
report, however, was not published until 
two weeks later when it was released to 
the press. I verified this through the 
Army's Publications and Public Relations 
officers and there was no question but that 
Captain Hall's statement on this subject 
was untrue and that there would have been 
time to permit this· Department to make 
representations with respect to the publica
tion of a report placing the responsibility 
on it in part for the necessity of the evacua
tion, hacl the War Department seen fit to 
permit this Department to inspect the re
port prior to publication. 

In view of all these circumstances, it 
seems to me that the present bowdleriza
tion of the footnote is unfortunate. There 
is in fact a contrariety of information and 
we ought to say so. The statements made 
by General DeWitt are not only contrary to 
our views but they are contrary to detailed 
information in our possession and we ought 
to say so. 

T press the point not only because I 
would l:ke to see the footnote restored to 
its earlier form, if possible, but because it 
is now contemplated that the revised brief 
be submitted again to the War Department. 
I assume that the War Department will 
object to the footnote and I think we should 
resist any further tampering with it with 
all our force. 
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Summary 

PART 1: NISEI AND ISSEI 

On February 19, 1942, ten weeks after the Pearl Harbor attack, 
President Franklin D. Roosevelt signed Executive Order 9066, 
which gave to the Secretary of War and the military commanders 
the power to exclude any and all persons, citizens and aliens, 
from designated areas in order to provide security against 
sabotage, espionage and fifth column activity. Shortly thereafter, 
all American citizens of Japanese descent were prohibited from 
living, working or traveling on the West Coast of the United 
States. The same prohibition applied to the generation of 
Japanese immigrants who, pursuant to federal law and despite 
long residence in the United States, were not permitted to 
become American citizens. American citizens and their alien 
parents were removed by the Army, first to" assembly centers" -
temporary quarters at racetracks and fairgrounds - and then to 
" relocation centers" - bleak barrack camps in desolate areas of 
the West The camps were surrounded by barbed wire and guard
ed by military police. Departure was permitted only after a loyal
ty review in consultation with the military, by the War Relocation 
Authority, the civilian agency that ran the camps. Many of those 
removed from the West Coast were eventually allowed to leave 
the camps to join the Army, go to college outside the West Coast 
or to whatever private employment was available. For a larger 
number, however, the war years were spent behind barbed wire; 
and for those who were released, the prohibition against return
ing to their homes and occupations on the West Coast was not 
lifted until December 1944. 

This policy of exclusion, removal, and detention was executed 
against 120,000 people without individual review, and exclusion 
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was continued virtually without regard for their demonstrated 
loyalty to the United States. Congress was fully aware of and sup
ported the policy of removal and detention; it sanctioned the 
exclusion by enacting a statute which made criminal the viola
tion of orders issued pursuant to Executive Order 9066. The 
United States Supreme Court held the exclusion constitutionally 
permissible in the context of war, but struck down the incar
ceration of admittedly loyal American citizens on the ground 
that it was not based on statutory authority. 

All this was done despite the fact that not a single documented 
act of espionage, sabotage or fifth column activity was commit
ted by an American citizen of Japanese ancestry or by a resident 
Japanese alien on the West Coast. 

No mass exclusion or detention, in any part of the country, was 
ordered against American citizens of German or Italian descent. 
Official actions against enemy aliens of other nationalities were 
much more individualized and selective than those imposed on 
the ethnic Japanese. 

The exclusion, removal and detention inflicted tremendous 
human cost. There was the obvious cost of homes and businesses 
sold or abandoned under circumstances of great distress, as well 
as injury to careers and professional advancement. But most 
important, there was the loss of liberty and the personal stigma of 
suspected disloyalty for thousands of people who knew them
selves to be devoted to their country's cause and to its ideals but 
whose repeated protestations of loyalty were discounted - only 
to be demonstrated beyond any doubt by the record of Nisei 
soldiers, who returned from the battlefields of Europe as the most 
decorated and distinguished combat units of World War 11 and by 
the thousands of other Nisei who served against the enemy in the 
Pacific, mostly in military intelligence. The wounds of the exclu
sion and detention have healed in some respects, but the scars of 
that experience remain, painfully real in the minds of those who 
lived through the suffering and deprivation of the camps. 

The personal injustice of excluding, removing and detaining 
loyal American citizens is manifest. Such events are extraordinary 
and unique in American history. For every citizen and for 
American public life, they pose haunting questions about our 
country and its past. 
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The Decision to Exclude 

The Context of the Decision. First, the exclusion and removal 
were attacks on the ethnic Japanese which followed a long and 
ugly history of West Coast anti-Japanese agitation and legislation. 
Antipathy and hostility toward the ethnic Japanese was a major 
factor of the public life of the West Coast states for more than 
forty years before Pearl Harbor. Under pressure from California, 
immigration from Japan had been severely restricted in 1908 and 
entirely prohibited in 1924. Japanese immigrants were barred 
from American citizenship, although their children born here 
were citizens by birth. California and the other western states pro
hibited Japanese immigrants from owning land. In part the hostil
ity was economic, emerging in various white American groups 
who began to feel competition, particularly in agriculture, the 
principal occupation of the immigrants. The anti-Japanese agita
tion also fed on racial stereotypes and fears: the " yellow peril" of 
an unknown Asian culture achieving substantial influence on the 
Pacific Coast. 
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The ethnic Japanese, small in number and with no political 
voice - the citizen generation was just reaching voting age in 
1940 - had become a convenient target for political demo
gogues. Political bullying was supported by organized interest 
groups who adopted anti-Japanese agitation as a consistent part 
of their program: the Native Sons and Daughters of the Golden 
West, the Joint Immigration Committee, the American Legion,the 
California State Federation of Labor and the California State 
Grange. 

Second, Japanese armies in the Pacific won a rapid, startling 
string of victories against the United States and its allies in the 
first months of World War 11. In January and February 1942, the 
military position of the United States in the Pacific was perilous. 
There was fear of Japanese attacks on the West Coast. 

Next, contrary to the facts, there was a widespread belief, sup
ported by a statement by Frank Knox, Secretary of the Navy, that 
the Pearl Harbor attack had been aided by sabotage and fifth col
umn activity by ethnic Japanese in Hawaii. The government knew 
that this was not true, but took no effective measures to disabuse 
public belief that disloyalty had contributed to massive Ameri
can losses on December 7, 1941. Thus the country was unfairly led 

to believe that both American citizens of Japanese descent and 
resident Japanese aliens threatened American security. 

Fourth, as anti-Japanese organizations began to speak out and 
rumors from Hawaii spread, West Coast politicians quickly took 
up the familiar anti-Japanese cry. The Congressional delegations 
in Washington organized themselves and pressed the War and 
Justice Departments and the President for stern measures to con
trol the ethnic Japanese - moving quickly from control of aliens 
to evacuation and removal of citizens. In California, Governor 
Olson, Attorney General Warren and Mayor Bowron of Los Ange
les, and many local authorities joined the clamor. These opinions 
were not informed by any knowledge of actual military risks, 
rather they were stroked by virulent agitation which encountered 
little opposition. Only a few churchmen and academicians were 
prepared to defend the Japanese. There was little or no political 
risk in claiming that it was "better to be safe than sorry" and, as 
many did, that the best way for ethnic Japanese to prove their 
loyalty was to volunteer to enter detention. The press amplified 
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the unreflective emotional excitement of the hour. Through late 
January and early February 1942, the rising clamor from the West 
Coast was heard within the federal government as its demands 
became more draconian. 

Making and Justifying the Decision. The exclusion of the ethnic 
Japanese from the West Coast was recommended to the 
Secretary of War, Henry L. Stimson, by Lieutenant General John L. 
DeWitt, Commanding General of the Western Defense Com
mand with responsibility for West Coast security. President 
Roosevelt relied on Secretary Stimson's recommendations in 
issuing Executive Order 9066. 

The justification given for the measure was military necessity. 
The claim of military necessity is most clearly set out in three 
places: General DeWitt's February 14, 1942, recommendation to 
Secretary Stimson for exclusion; General DeWitt's Final Report 
Japanese Evacuation from the West Coast, 1942; and the govern
ment's brief in the Supreme Court defending the Executive Order 
in Hirabayashi v. United States. General DeWitt's February 1942 
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recommendation presented the following rationale for the 
exclusion: 

The Japanese race is an enemy race and while many second and 
third generation Japanese born on United States soil, possessed 
of United States citizenship, have become "Americanized;' the 
racial strains are undiluted. To concede otherwise is to expect 
that children born of white parents on Japanese soil sever all 
racial affinity and become loyal Japanese subjects, ready to 
fight and, if necessary, to die for Japan in a war against the nation 
of their parents. That Japan is allied with Germany and Italy in 
this struggle is no ground for assuming that any Japanese, barred 
from assimilation by convention as he is, though born and raised 
in the United States, will not turn against this nation when the 
final test of loyalty comes. It, therefore; follows that along the 
vital Pacific Coast over 112,000 potential enemies, of Japanese 
extraction, are at large today. There are indications that these 
were organized and ready for concerted action at a favorable 
opportunity. The very fact that no sabotage has taken place to 
date is a disturbing and confirming indication that su ch action 
will be taken. 

There are two unfounded justifications for exclusion expressed 
here: first, that ethnicity ultimately determines loyalty; second, 
that "indications" suggest that ethnic Japanese " are organized 
and ready for concerted action" - the best argument for this be
ing the fact that it hadn't happened. 

The first evaluation is not a military one but one for sociolo
gists or historians. It runs counter to a basic premise on which the 
American nation of immigrants is built - that loyalty to the 
United States is a matter of individual choice and not determined 
by ties to an ancestral country. The second judgment was, by the 
General's own admission, unsupported by any evidence. General 
DeWitt's recommendation clearly does not provide a credible ra
tionale, based on military expertise, for the necessity of exclusion. 

In his 1943 Fina.I Report, General DeWitt cited a number of fac
tors in support of the exclusion decision: signaling from shore to 
enemy submarines; arms and contraband found by the FBI dur
ing raids on ethnic Japanese homes and businesses; dangers to 
the ethnic Japanese from vigilantes; concentration of et~nic 
Japanese around or near militarily sensitive areas; the number of 
Japanese ethnic organizations on the coast which might shelter 
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pro-Japanese attitudes or activities such as Emperor worshipping 
Shinto; and the presence of the Kibei, who had spent some time 
in Japan. 

The first two items point to demonstrable military danger. But 
the reports of shore-to-ship signaling were investigated by the 
Federal Communications Commission, the agency with relevant 
expertise, and no identifiable cases of such signaling were 
substantiated. The FBi did confiscate arms and contraband from 
some ethnic Japanese, but most were items normally in the 
possession of any law-abiding civilian, and the FBI concluded 
that these searches had uncovered no dangerous persons that 
"we could not otherwise know about." Thus neither of these 
"facts" militarily justified exclusion. 

There had been some acts of violence against ethnic Japanese 
on the West Coast and feeling against them ran high, but "protec
tive custody" is not an acceptable rationale for exclusion. Protec
tion against vigilantes is a civilian matter that would involve the 
military only in extreme cases. But there is no evidence that such 
extremity had been reached on the West Coast in early 1942. 
Moreover, " protective custody" could never justify exclusion and 
detention for months and years. 

General DeWitt's remaining points are repeated in the Hiraba
yashi brief, which also emphasizes dual nationality, Japanese 
language schools and the high percentage of aliens (who, by law, 
had been barred from acquiring American citizenship) in the eth
nic population. These facts represent broad social judgments of 
little or no military significance in themselves. None supports the 
claim of disloyalty to the United States and all were entirely legal. 
If the same standards were applied to other ethnic groups, as 
Morton Grodzins, an early analyst of the exclusion decision, 
applied it to ethnic Italians on the West Coast, an equally com
pelling and meaningless case for " disloyalty" could be made. In 
short, these social and cultural patterns were not evidence of any 
threat to West Coast military security. 

In sum, the record does not permit the conclusion that military 
necessity warranted the exclusion of ethnic Japanese from the 
West Coast. 

The Conditions Which Permitted the Decision. Having con
cluded that no military necessity supported the exclusion, the 
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Commission has attempted to determine how the decision came 
to be made. 

First, General DeWitt apparently believed what he told Secre
tary Stimson: ethnicity determined loyalty - that it was impos
sible to distinguish the loyal from the disloyal. On this basis he 
believed them to be potential enemies among whom loyalty 
could not be determined. 

Second, the FBI and members of Naval Intelligence who had 
relevant intelligence responsibility were ignored when they stated 
that nothing more than careful watching of suspicious indivi
duals or individual reviews of loyalty were called for by existing 
circumstances. 

Third, General DeWitt relied heavily on civilian politicians 
rather than informed military judgments in reaching his conclu
sions. The civilian politicians largely repeated the prejudiced, 
unfounded themes of anti-Japanese factions and interest groups 
on the West Coast. 

Fourth, no effective measures were taken by President Roose
velt to calm the West Coast public and refute the rumors of sabo
tage and fifth column activity at Pearl Harbor. 

Fifth, General DeWitt was temperamentally disposed to exag
gerate the measures necessary to maintain security and placed 
security far ahead of any concern for the liberty of citizens. 

Sixth, Secretary Stimson and John J. McCloy, Assistant Secre
tary of War, both of whose views on race differed from those of 
General DeWitt, failed to insist on a clear military justification for 
the measures General DeWitt wished to undertake. 

Seventh, Attorney General Francis Biddle, while contending 
that exclusion was unnecessary, did not argue to the President 
that failure to make out a case of military necessity on the facts 
would render the exclusion constitutionally impermissible or that 
the Constitution prohibited exclusion on the basis of ethnicity 
given the facts on the West Coast. 

Eighth, those representing the interests of civil rights and civil 
liberties in Congress, the press and other public forums were 
silent or indeed supported exclusion. Thus there was no effective 
opposition to the measures vociferously sought by numerous 
West Coast interest groups, politicians and journalists. 
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Finallv. President Roosevelt, without raising the question to the 
level of Cabinet discussion or requiring any careful or thorough 
review of the situation, and despite the Attorney General's argu
ments and other information before him, agreed with Secretary 
Stimson that the exclusion should be carried out. 

I 

The Decision to Detain 

' ·-l)J,oH~.,.,, ,.........,.r.,,;""""'•......,,.... 
INSTRUCTIONS TO ALL 

JAPANESE _ ................. 

-------

With the signing of Executive Order 9066, the course of the Presi
dent and War Department was set: American citizens and alien 
residents of Japanese ancestry would be compelled to leave the 
West Coast on the basis of wartime military necessity. For the War 
Department and the Western Defense Command, the problem 
became primarily one of method and operation, not basic policy. 
General DeWitt first tried "voluntary'' resettlement: the ethnic 
Japanese were to move outside restricted military zones of the 
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West Coast but otherwise were free to go wherever they chose. 
From a military standpoint this policy was bizarre, and it was 
utterly impractical. If the ethnic Japanese had been excluded 
because they were potential saboteurs and spies, any such danger 
was not extinguished by leaving them at large in the interior 
where there were, of course, innumerable dams, power lines, 
bridges and war industries to be disrupted or spied upon. Con
ceivably sabotage in the interior could be synchronized with a 
Japanese raid or invasion for a powerful fifth column effect. This 
raises serious doubts as to how grave the War Department be
lieved the supposed threat to be. 

The War Relocation Authority (WRA), the civilian agency 
created by the President to supervise the relocation and initially 
directed by Milton Eisenhower, proceeded on the premise that the 
vast majority of evacuees were law-abiding and loyal, and that, 
once off the West Coast, they should be returned quickly to con
ditions approximating normal life. Governors and officials of the 
mountain states objected to California using the interior states as 
a " dumping ground" for a California " problem." They argued that 
people in their states were so bitter over the voluntary evacuation 
that unguarded evacuees would face physical danger. Again and 
again, detention camps for evacuees were urged. The consensus 
was that a plan for reception centers was acceptable so long as 
the evacuees remained under guard within the centers. 

The War Relocation Authority dropped resettlement and 
adopted confinement. Notwithstanding WRA's belief that 
evacuees should be returned to normal productive life, it had, in 
effect, become their jailer. The politicians of the interior states 
had achieved the program of detention. 

The evacuees were to be held in camps behind barbed wire and 
released only with government approval. For this course of action 
no military justification was proferred. The WRA contended that 
these steps were necessary for the benefit of evacuees and that 
controls on their departure were designed to assure they would 
not be mistreated by other Americans on leaving the camps. 

It follows from the conclusion that there was no justification in 
military necessity for the exclusion, that there was no basis for the 
detention. 
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The history of the relocation camps and the assembly centers 
that preceded them is one of suffering and deprivation visited on 
people aga inst whom no charges were, or cou ld have been, 
brought. 

Families cou ld take to the assembly centers and the camps only 
what they cou ld carry. Camp living conditions were spartan. Peo
ple were housed in tar-papered barracks rooms of no more than 
20 by 24 feet. Each room housed a family, regard less of family 
size. Construction was often shoddy. Privacy was practically 
impossible and furnishings were minimal. Eating and bathing 
were in mass facilities. Under continuing pressure from those 
who blindly held to the belief that evacuees harbored disloyal 
intentions, the wages paid for work at the camps were kept to the 
minimal level of $12 a month for unskilled labor, rising to $19 a 
month for professional employees. Mass living prevented normal 
family communication and activities. Heads of families, no 
longer providing food and shelter, found their authority to lead 
and to discipline diminished. 
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The camp experience carried a stigma that no other Americans 
suffered. The evacuees themselves expressed the indignity of 
their conditions with particular power: 

On May 16, 1942, my mother, two sisters, niece, nephew, and I left 
... by train. Father joined us later. Brother left earlier by bus. We 
took whatever we cou ld carry. So much we left behind, but the 
most valuable thing I lost was my freedom . 

• • • 
Henry went to the Control Station to register the family. He came 
home with twenty tags, all numbered 10710, tags to be attached 
to each piece of baggage, and one to hang from our coat lapels. 
From then on, we were known as Family #10710. 

The government's efforts to "Americanize" the children in the 
camps were bitterly ironic: 

An oft-repeated ritual in relocation camp schools. was the 
salute to the flag followed by the singing of "My country, 'tis of 
thee, sweet land of liberty" - a ceremony Caucasian teachers 
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found embarrassingly awkward if not cruelly poignant in the 
austere prison setting. 
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• • • 
In some ways, I suppose, my life was not too different from a lot 
of kids in America between the years 1942 and 1945. I spent a 
good part of my time playing with my brothers and friends, 
learned to shoot marbles, watched sandlot baseball and envied 
the older kids who wore Boy Scout uniforms. We shared with the 
rest of America the same movies, screen heroes and listened to 
the same heart-rending songs of the forties. We imported much 
of America into camps because, after all, we were Americans. 
Through imitation of my brothers, who attended grade school 
within the camp, I learned to salute the flag by the time I was 
five years old. I was learning as best one could learn in Manzanar, 
what it meant to live in America. But, I was also learning the 
sometimes bitter price one has to pay for it. 

After the war, through the Japanese American Evacuation 
Claims Act, the government attempted to compensate for the 
losses of real and personal property; inevitably that effort did not 
secure full or fair compensation. There were many kinds of injury 
the Evacuation Claims Act made no attempt to compensate: the 
stigma placed on people who fell under the exclusion and reloca
tion orders; the deprivation of liberty suffered during detention; 
the psychological impact of exclusion and relocation; the break
down of family structure; the loss of earnings or prof its; physical 
injury or illness during detention. 

The Decision to End Detention 

By October 1942, the government held over 100,000 evacuees in 
relocation camps. After the tide of war turned with the American 
victory at Midway in June, 1942, the possibility of serious 
Japanese attack was no longer credible; detention and exclusion 
became increasingly difficult to defend. 

Determining the basis on which detention would be ended 
required the government to focus on the justification for control
ling the ethnic Japanese. If the government maintained the posi
tion that distinguishing the loyal from the disloyal was possible 
and that exclusion and detention were required only by the 
necessity of acting quickly under the threat of Japanese attack in 
early 1942, then a program to release those considered loyal 
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should have been instituted in the spring of 1942 when people 
were confined in the assembly centers. 

At the end of 1942, over General DeWitt's opposition, Secre
tary Stimson, Assistant Secretary McCloy and General George C. 
Marshall, Chief of Staff, decided to establish a volunteer combat 
team of Nisei soldiers.1 The volunteers were to come from those 
who had passed a loyalty review. To avoid the obvious unfairness 
of allowing only those joining the military to establish their loyalty 
and leave the camps, the War Department joined WRA in expand
ing the loyalty review program to all adult evacuees. 

This program was significant, but remained a compromise. It 
provided an opportunity to demonstrate loyalty to the United 
States on the battlefields; despite the human sacrifice involved, 
this was of immense practical importance in obtaining postwar 
acceptance for the ethnic Japanese. It opened the gates of the 
camps for some and began some reestablishment of normal life. 
But with no apparent rationale or justification, it did not end 
exclusion of the loyal from the West Coast. The review program 

l 
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'For a further review of the military contributions of the 442nd Regimental 
Combat Team, 100th Battalion and MIS, see the CWRIC Report, Chapter 10, 
"Military Service;" pages 253-260. 

19 



did not extend the presumption of loyalty to American citizens of 
Japanese descent, who were subjected to an investigation and 
review not applied to other ethnic groups. 

Equally important, although the loyalty review program was 
the first major government decision in which the interests of 
evacuees prevailed, the program was conducted so insensitively, 
with such lack of understanding of the evacuees' circumstances, 
that it became one of the most divisive and wrenching episodes 
of the camp detention. 

After almost a year of what the evacuees considered utterly un
just treatment at the hands of the government, the loyalty review 
program began with filling out a questionnaire w hich posed two 
questions requi ring declarations of complete loyalty to the 
United States. Thus, the questionnaire demanded a personal ex
pression of position from each evacuee - a choice between faith 
in one's future in America and an outrage at present injustice. 
Understandably most evacuees probably had deeply ambiguous 
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feelings about a government whose rhetorical values of liberty 
and equality they wished to believe, but who found their present 
treatment in painful contradiction to those values. The loyalty 
questionnaire left little room to express that ambiguity. Indeed, it 
provided an effective point of protest and organization against 
the government, from which more and more evacuees felt 
alienated. The questionnaire finally addressed the central ques
tion of loyalty that underlay the exclusion policY, a question 
which had been the predominant political and personal issue for 
the ethnic Japanese over the past year; answering it required con
fronting the conflicting emotions aroused by the relation to the 
government. 

Well, I am one of those that said " no, no" on it, one of the " no, no" 
boys, and it is not that I was proud about it, it was just that our 
legal rights were violated and I wanted to fight back. However, I 
didn' t want to take this sitting down. I was really angry. It just got 
me so damn mad. Whatever I do, there was no help from outside, 
and it seems to me that we are a race that doesn't count. So 
therefore, this was one of the reasons for the " no, no" answer. 

The loyalty review program was a point of decision and divi
sion for those in the camps. The avowed ly loyal were eligible for 
release; those who were unwilling to profess loyalty or whom the 
government distrusted were segregated from the main body of 
evacuees into the Tule Lake camp, which rapidly became a 
center of disaffection and protest against the government and its 
policies - the unhappy refuge of evacuees consumed by anger 
and despair. 

The Decision to End Exclusion 

The loyalty review should logically have led to the conclusion 
that no justification existed for excluding loyal American citizens 
from the West Coast. Secretary Stimson, Assistant Secretary 
McCloy and General Marshall reached this position in the spring 
of 1943. Nevertheless, the exclusion was not ended until 
December 1944. No plausible reason connected to any wartime 
security has been offered for this eighteen to twenty month delay 
in allowing the ethnic Japanese to return to their homes, jobs and 
businesses on the West Coast. 
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Between May 1943 and May 1944, War Department officials 
did not make public their opinion that exclusion of loyal ethnic 
Japanese from the West Coast no longer had any military justifi
cation. If the President was unaware of this view, the plausible 
explanation is that Secretary Stimson and Assistant Secretary 
McCloy were unwilling, or believed themselves unable, to face 
down political opposition on the West Coast. General DeWitt 
repeatedly expressed his opposition until he left the Western 
Defense Command in the fall of 1943, as did West Coast anti
Japanese factions and politicians. 

In May 1944 Secretary Stimson put before President Roosevelt 
and the Cabinet his position that the exclusion no longer had a 
military justification. But the President was unwilling to act to 
end the exclusion until the first Cabinet meeting following the 
Presidential election of November 1944. The inescapable conc lu
sion from this factual pattern is that the delay was motivated by 
political considerations. 

By the participants own accounts, there is no rational explana
tion for maintaining the exclusion of loyal ethnic Japanese from 
the West Coast for eighteen months after May 1943 - except 
political pressure and fear. Certainly there was no justification 
arising out of military necessity. 

,1 
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The Comparisons 

HAWAII: When Japan attacked Pearl Harbor, nearly 158,000 
persons of Japanese ancestry lived in Hawaii - more than 35 
percent of the population. Surely, if there were dangers of 
espionage, sabotage and fifth column activity by American 
citizens and resident aliens of Japanese ancestry, danger would 
be greatest in Hawaii, and one would anticipate that the most 
swift and severe measures would be taken there. But nothing of 
the sort happened. Less than 2,000 ethnic Japanese in Hawaii 
were taken into custody during the war - barely one percent of 
the population of Japanese descent. Many factors contributed 
to this reaction . 

Hawaii was more ethnica lly mixed and racially tolerant than 
the West Coast. Race rel ations in Hawaii before the war were not 
infected with the same virulent antagonism of 75 years agitation. 
While anti-Asian feeling existed in the territory, it did not repre
sent the longtime views of well-organized groups as it did on the 
West Coast and, without statehood, xenophobia had no effective 
voice in the Congress. 

The larger population of ethnic Japanese in Hawaii was also a 
factor. It is one thing to vent frustration and historical prejudice 
on a scant two percent of the population; it is very different to 
disrupt a loca l economy and tear a social fabric by locking up 
more than one-third of a territory's people. And in Hawaii the 
half-measure of exclusion from military areas would have been 
meaningless. 

In large social terms, the Army had much greater control of 
day-to-day events in Hawaii. Martial law was declared in 
December 1941, suspending the writ of habeas corpus, so that 
through the critical first months of the war, the military's 
recognized power to deal with any emergency was far greater 
than on the West Coast. 

This policy was clearly much more congruent with basic Amer
ican laws and values. It was also a much sounder policy in prac
tice. The remarkably high rate of enlistment in the Army in 
Hawaii is in sharp contrast to the doubt and alienation that 
marred the recruitment of Army volunteers in the relocation 
camps. The wartime experience in Hawaii left behind neither the 
extensive economic losses and injury suffered on the mainland 
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nor the psychological burden of the direct experience of unjust 
exclusion and detention. 

The promulgation of Executive Order 9066 was not justified by 
military necessity, and the decisions which followed from it -
detention, ending detention and ending exclusion - were not 
driven by analysis of military conditions. The broad historical 
causes which shaped these decisions were race prejudice, war 
hysteria and a failure of political leadership. Widespread igno
rance of Japanese Americans contributed to a policy conceived 
in haste and executed in an atmosphere of fear and anger at 
Japan. A grave injustice was done to American citizens and resi
dent aliens of Japanese ancestry who, without individual review 
or any probative evidence against them, were excluded, removed 
and detained by the United States during World War II . 

Many of those involved in the exclusion, removal and deten
tion passed judgment on those events in memoirs and other state
ments after the war. Henry Stimson recognized that "to loyal 
citizens this forced evacuation was a personal injustice." In his 
autobiography, Francis Biddle reiterated his beliefs at the time 
" The program was ill-advised, unnecessary and unnecessarily 
cruel." Justice William 0. Douglas, who joined the majority opi
nion in Korematsu which held the evacuation constitutionally 
permissible, found that the evacuation case "was ever on my con
science." Milton Eisenhower described the evacuation to the 
relocation camps as "an inhuman mistake." Chief Justice Earl War
ren, who had urged evacuation as Attorney General of California, 
stated, 11

/ have since deeply regretted the removal order and my 
own testimony advocating it, because it was not in keeping with 
our American concept of freedom and the rights of citizens." 
Justice Tom C. Clark, who had been liaison between the Justice 
Department and the Western Defense Command, concluded, 
"Looking back on it today [the evacuation] was, of course, a 
mistake." 
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PART II: THE ALEUTS 

During the struggle for naval supremacy in the Pacific during 
WW 11, the Aleutian Islands were strategically valuable to both 
the United States and Japan. Beginning in March 1942, U.S. 
military intelligence repeatedly warned Alaska defense com
manders that Japanese aggression into the Aleutian Islands was 
imminent. In June 1942, the Japanese attacked and held the two 
westernmost Aleutians, Kiska and Attu. American military com
manders ordered the evacuation of the Aleuts from many of the 
islands to places of relative safety. 

Eight hundred seventy-six Aleuts had been evacuated from 
Aleut villages west of Unimak Island, including the Pribilofs. 
Except in Unalaska the entire population of each village was 
evacuated, including at least 30 non-Aleuts. All of the Aleuts 
were relocated to southeastern Alaska except 50 persons who 
were either evacuated to the Seattle area or hospitalized in the 
Indian Hospital at Tacoma, Washington. 

The evacuation of the Aleuts had a rational basis as a precau
tion to ensure their safety. The Aleuts were evacuated from an 
active theatre of war; 42 were taken prisoner on Attu by the 
Japanese. It was clearly the military's belief that evacuation of 
non-military personnel was advisable. 

The Aleuts' Camps 

Aleuts were subjected to deplorable conditions following the 
evacuation. Typical housing was an abandoned gold mine or fish 

cannery buildings which were inadequate in both accommoda
tion and sanitation. Lack of medical care contributed to exten
sive disease and death. 

The Funter Bay cannery in southeastern Alaska where 300 
Aleuts were placed was one of the worst camps. The majority of 
evacuees were forced to live in two dormitory-style buildings in 
groups of six to thirteen people in areas of nine to ten feet square. 
Until fall, many Aleuts were forced to sleep in relays because of 
lack of space. 

In the fall of 1942, the only fulltime medical care was provided 
by two nurses who served both the cannery camp and a camp at 
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a mine across Funter Bay. Doctors were only temporarily assigned 
to the camp. Medical supplies were scarce. 

Epidemics raged throughout the Aleuts' stay in southeastern 
Alaska; they suffered from influenza, measles, and pneumonia 
along with tuberculosis. Twenty-five died at Funter Bay in 1943 
alone. It is estimated that probably 10% of the evacuated Aleuts 
died during their two or three year stay. 

The standard of care which the government owes to those 
within its care was clearly violated by this treatment, which 
brought great suffering and loss of life to the Aleuts. 

Return to the Islands 

The Pribilovians were able to get back to the Pribilofs by the late 
spring of 1944, nine months after the Japanese had been driven 
out of the Aleutian chain . The retu rn to the Aleutians did not take 
place for another year. The delay may be attributed to transport 
shortage and problems of supplying the islands in order to 
resume a normal life. But the government's record, especia lly in 
the Aleutians, reflects an indifference and lack of urgency. Some 
Aleuts were not permitted to return to their homes; to this day, 
Attuans continue to be excluded from their ancestral lands. 

When they first returned, many Aleuts were forced to camp 
because their former homes (those that had stil l stood) had not 
yet been repaired and were now uninhabitable. The Aleuts rebu ilt 
their homes themselves. They were " paid" with free groceries. 

The Aleuts suffered material losses from the government's 
occupation of the islands for which they were never fully recom
pensated, in cash or in kind. Devout followers of the Russian Or
thodox faith, Aleuts treasured the religious icons and other fami ly 
heirlooms that were their most significant spiritua l as well as 
material losses. They cannot be replaced. 

In sum, despite the fact that the Aleutians were a theatre of 
war from which evacuation was a sound policy, there was no 
justification for the manner in which the Aleuts were treated in 
the camps, nor for failing to compensate them fully for their 
material losses. 
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Economic Losses 

The excluded people suffered enormous damages and losses, 
both material and intangible. To the disastrous loss of farms 
businesses and homes must be added the disruption for many 
years of careers and professional lives, as well as the long-term 
loss of income, earnings and opportunity. It is estimated that, as a 
result of the exclusion and detention, in 1945 dollars the ethnic 
Japanese lost between $108 and $164 million in income and be
tween $11 and $206 million in property for which no compensa
tion was made after the war under the terms of the Japanese 
American Evacuation Claims Act. Adjusting these figures to ac
count for inflation alone, the total losses of income and property 
fall between $810 million and $2 billion in 1983 dollars.1 

Recommendations 

Japanese Americans 

[The remedies, which the Commission on Wartime Relocation and Internment of 
Civi lians issued on June 16, 1983, are based upon their fact-find ing report and 
economic impact study.] 

Each measure acknowledges to some degree the wrongs inflicted 
during the war upon the ethn ic Japanese. None can fully com
pensate or, indeed, make the group whole again. 

The Commission makes the following recommendations for 
remedies as an act of national apology. 

1. That Congress pass a joint resolution, to be signed by the Presi
dent, which recognizes that a grave injustice was done and offers 
the apologies of the nation for the acts of exclusion, removal and 
detention. 

1 An analysis of economic losses was performed for the Commission by ICF Incor
porated. According to their study titled, "Economic Losses of Ethnic Japanese as a 
Result of Exclusion and Detention, 1942-46, total uncompensated economic 
losses of the ethnic Japanese adjusted for the corporate bond rate range from $1 .2 
bi llion to $3.1 billion, and at a 3% interest rate and inflation, from $2.5 billion to 
$6.2 billion. 
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2. That the President pardon those who were convicted of 
violating the statutes imposing a curfew on American 
citizens. The Commission further recommends that the 
Department of Justice review other wartime convictions of 
the ethnic Japanese and recommend to the President that he 
pardon those whose offenses were grounded in a refusal to 
accept treatment that discriminated among citizens on the 
basis of race or ethnicity. 

3. That the Congress direct the Executive agencies to which 
Japanese Americans may apply for the restitution of posi
tions, status or entitlements lost in whole or in part because 
of acts or events between December 1941 and 1945. 

4. That the Congress demonstrate official recognition of the 
injustice done to American citizens of Japanese ancestry and 
Japanese resident aliens during the Second World War, and 
that it recognize the nation's need to make redress for these 
events, by appropriating monies to establish a special foun
dation. 

The Commission believes a fund for educational and 
humanitarian purposes related to the wartime events is 
appropriate and addresses an injustice suffered by an entire 
ethnic group. 

5. The Commissioners, with the exception of Congressman 
Lungren , recommended that Congress establish a fund 
which will provide personal redress to those who were 
excluded, as well as serve the purposes set out in Recom
mendation #4. 

Appropriations of $1.5 billion should be made to the fund 
over a reasonable period to be determined by Congress. 
This fund should be used , first, to provide a one-time per 
capita compesatory payment of $20,000 to each of the 
approximately 60,000 surviving persons excluded from their 
places of residence pursuant to Executive Order 9066. 1 The 
burden should be on the government to locate survivors, 
without requiring any application for payment, and pay
ments should be made to the oldest survivors first. After per 

1 Commissioner William M . M arutani fo rmally renounces any monetary recom
pense either direct or ind irect. 
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capita payments, the remainder of the fund should be used 
for the public educational purposes as discussed in Recom
mendation #4. 

The fund should be administered by a Board, the majority 
of whose members are Americans of Japanese descent 
appointed by the President and confirmed by the Senate. 

Aleuts 

The Commissioners agree that a claims procedure would 
not be an effective method of compensation. Therefore, the 
sums included the Commission's recommendations were 
chosen to recognize fundamental justice . 

1. The Commissioners, with Congressman Lungren dissenting, 
recommend that Congress establish a fund for the beneficial 
use of the Aleuts in the amount of $5 million . The principal 
and interest of the fund should be spent for community and 
individual purposes that would be compensatory for the 
losses and injuries Aleuts suffered as a result of the evacua
tion . 

2. The Commissioners, with Congressman Lungren dissent
ing, recommend that Congress appropriate funds and direct 
a payment of $5,000 per capita to each of the few hundred 
surviving Aleuts who were evacuated from the Aleutian or 
Pribilof Islands by the federal government during World War II. 

3. That Congress appropriate funds and direct the relevant 
government agency to rebuild and restore the churches 
damaged or destroyed in the Aleutian Islands in the course 
of World War 11. 

4. That Congress appropriate adequate funds through the 
public works budget for the Army Corps of Engineers to 
clear away the debris that remains from World War II in and 
around populated areas of the Aleutian Islands. 

5. That Congress declare Attu to be native land and that Attu 
be conveyed to the Aleuts through their native corporation 
upon condition that the native corporation is able to negoti
ate an agreement with the Coast Guard which will allow that 
service to continue essential functions on the island. 
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The Commission believes that, for reasons of redressing 
the personal justice done to thousands of Americans and 
resident alien· Japanese, and to the Aleuts-and for compel
ling reasons of preserving a truthful sense of our own history 
and the lessons we can learn from it-these recommenda
tions should be enacted by the Congress. In the late 1930's 
W.H. Auden wrote lines that express our present need to 
acknowledge and to make amends: 

We are left alone with our day, and the time is short 
and History to the defeated 

May say Alas but cannot help or pardon. 

It is our belief that, though history cannot be unmade, it is 
well within our power to offer help, and to acknowledge 
error. 
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