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8.2116r “"To accept the findings and to
implenent the recowmandations of the April 4, 1984
Comeission on Hartime Helosation and
Internment of Civiliana®

Blobard K. Willazd David <. Steaphenson
Aoting Assistant Attorney Acting Pardon Attorney
General, Civii Division

Att'n: Haren Sendrick

This is in response to a legislative report referral frem
the Office of Legisletive Affairs dated February 2%, 1%84,
reguesting that the Pardoa Attorney advise the Jivil Division
concerning £.21146, a Biil "to accept the findings and to imple=-
ment the recomwendatioas of the Cosmission on Wartime Relocation
and Internsent of Civilians". Senator Roth, as Chairman of the
Senate Committee on Goveromental Affairs, has reguested the
Department's views to assist the Committes in its atudy of the
NeVBUrS.

Bpcomsmendations: 1. It is strongly recommended that the
Department oppose secticas 203(a) and 202(b), which reauire the
Attorney General to review certaln eriminal conviotions with a
view toward pardoa and to submit parden recomendations ¢ the
President in gertain cases. Piret, sueh action would eoustituvte
an impermissible intrusion by the Cosgress into the pardon
process, a function committed to the exclusive responsibility of
the Chief Executive by Article I, Section 2, Clause i of the
Constitution. Secondly, sections 202({a) and 202(n) are asbigucus
and/or silent as to the type of pardons contemplated (i.e.,
whether based on forgivensss or innogence), the apescific classes
‘of individuals and cenvictions affocted, whether the recipients
must be living to receive consideration, and the naturs of the
pardon procesdings to be employed (e.g«, fornal petitions with
Rackground lavestigations or a Presidential preclamation).



2. If the Committee insists on retaining section 202, we
gtrongly recommend that the Constitutional defects be removed
and the asbiguities rescived as indicated in the Discussion
section below.

Susmary: S§.2116 fiade that the evacuation, relocation and
interasent of U.8., citizens and parmanent resident aliens of
Japanese ancestry, ae waell as individuale of Aleut ancestry who
ware vemoved from the Aleutian and the Pribiloef Ysiands during
World war 1Ii, was fundamentally an%u;t. It sxtends an apology on
bebalf of the Nation and provides for restitution. With regard
to pardon, section 202(a) commands the Attoraey Jdeneral to review
all cases of United Statss citizens of Japanese aneestry and
resident Japanese aliens who ware convicted of viclations of
lavwe of the United States during their evacuation, relocation and
internaent. Sscondly, based uwpon a review of these cases,
saotion 202(k) comsands the Attorney denersal to recoamend that
the President pardon any of the individuals whose convictions
were based on a refusal by thes to accept discriminatory trest~
ments PFinally, in section 202{¢), the President is requested to
offer pardons to those individuals recomvended Dy the Attoraey
denaral.

Effect on Existing Laws: BHot applicabdble.

Piscussion: Secticone 202(a) and 2012(b) as presently worded
raise a substantiasl Separvation of Powers issuve, Artiele 1I,
Ssction 2, Clawse 1 of the Constitution grants te the Presidest a
virtually absolute pardoaing authority, which exteads to all
cffenses against the United Btates. Genarally, the President
exercises the power based upon formal application and the
rvecommendation of the Attorney Ceneral, now the Associate
Attorney General by assigmment, The Office of the Pardon
Attorney receives and reviews all petitions for Executive
clemency, initiates the necessary lavestigetions and prepares the
recommendation of the Associate Attorney Genaeral to the Prasi-
dent. Although not veguirsd to do soe, the President has directed
the promulgation of Rules doverning the Consideraticn of Pati-
tions for Executive Clemency. The current rulee wers approved Ly
the President on May 5, 1983, are published in 28 Code of Pederal
Regulations 1.1 st seg. and serve as internal advisory guldelines
for officials concerned with the conmideration of clemency
petitions.



The Asscoiate Attorney General's advisory funotion (28 CFR
Ge3%) in connection with the consideration of all forms of
Executive clemency, iancluding parden, commutation {(reduetion) of
sentence, remission of fine and reprieve, and the President's
ultimate decision to grant ox deay Executive clesenoy, are wholly
discreticnary. Department of Justice officiasls involved in
discharging this function sct solely as confidentisl adviscrs to
the President in the axercise of the pardening power, and not in
fulfillment of any statutory mandate to conduct the Rind of
proceedinus contemplatad in the interdependent provisions of
gsection 202 ¢f B.3211¢6. 1t should de noted generally that the
granting of & pardon is an act of grace of the President, and the
Conatitution does not invest the legiaslature with any suthority
in the pardoaning process. dorsover, it le well zettled that the
President’s authority to grant pardons nay not be limited by
lecislative restriction. Schick v. Reed, 419 U.s. 256 {1974).

in view of the foregeing, if ensctwent of sections 202{a)
and 202{p) is deemed necessary and desirvable, at a nivimum thay
should be rsdrafted to supplant the verd "shall® on line 19, page
7., aand line 2, page 8, with the phrase "ie reguested to".

Section 203({e) merely reguests the President to exexcise nis
pardon power and thuraﬁ%ga does not posssss the Constitutional
defects of subsections {(a) and (b).

Apart from the Beparation of Powers issue, the language of
section 202 is ambiguous in four ilaportant respescta. Section
202(a) directs the review of “sli cases in which United States
citizens and parmansnt alliems of Japanesse [ag.] ancestry were
convicted of violations of laws of the United States, includiny
convietions for viclations of nilitary orders, ... during the
evacuation, relecation and internment™. First, the class of
individoals whose cases age to be reviewed is too vaguely
defined, The present wording of section 202(a) sould ve inter-
preted to reguire the review of not only the cases of these
living but also the cases of those who are deveased. Sacondly,
provision for the review of "all cases® involving violatione of
“1aws of the United Btates ... [and] military ordecs™ is overly
wroad. This laasguage may be interpreted as reguiriag the review
of both feloay and wisdencancr offenses, as well as reguiring the
review of any eriwe conmitted during the evacuaticn, reloeation
and internment period, such as surder, extortion, kidnappiog,
thaft, counterfeiting and other offenses which may have DLeen
comsitted by memberz of the clags on & Sovernsent resarvation.
Third, the langnage of section 202(a) falls to specify the nature
of the parden procsediags to be saployed for osse review and
appeare to disrsgard the President's intention that parxden
procesdings be conducted in accordance with the rules he has



approved. Pourth, the uze of the word “pardon® oa line 3, page
8, and “pardons® on line 8, page 3, iz asbiguous ia that any
Pregidential relief extended pursuant te the Aot could be
interpreted ag bpeing based on elither forgiveness Y inacCente.

Pirst, we recommend that pection 202{a) be redrawn to ensure
that only the cases of those parsons convicted of the offanses
specified therein who are prasantly living will e reviewad. For
poth legal and policy zeasons, it has seen a lons established
pragtice pot to acovapt or process petitions for the granting of
posthunsus pardons. The legal bessis of ¢he practice fs in large
rart ths congept that a pardon, like a deed, mueat he ageepted by
the persen to w#hom it is directed. Avcsptance, of zourse, is
impossinle when the recipient ls deceasad., See U.5. v, Wilson,

7 Pate 150 (1833)r Byrdick v, UBs, 238 U8, 79 (1315)s Helorin
Te WaBepy 7 Cta €1, §§ 5 117'371)f §§ﬂrra v Uelleg, 7 Oty Ul ¥
(187377 L1 Ope AsGe 35 {1864). The polioy basis of the practice
stens in part from the legal doudt as to the power of the
President to graat posthuscus pardons, and aleso reflects the
diffiouities inherent in processing posthuscus applicaticns as
well ss the view that the processing of such applications would
impose an additional pugden upeon the Goverasent not justified in
terns of the benefit conferred upsa the decsasaed individual's
family or frionds.

Second, we recosmend that the typs and specific asture of
the coavictions reguiring review should be clearly defined
consistent with the purposes of the Act. A fadr reading of
£.2116 indicates that the convictions should be identified solely
a8 those resulting from violations ©f the wartismse restrictions
of Executive Order 66. Acecordiagly, we reconmend that the
language affirmatively axclude all viclations of United States
laws and military orders ezcept the stili sffective nisdemeanor
convictions for viclationsz of Ezecutive Order 9E4, whiech was
forzally raecinded by President Pord in 1978, (It appears that
about 39 aisdemeansy viclators of Zrxacutive Grder 2066 are still
living}

Third, pardon proceedings uwsually awve initiated by the
subsiszion of a foreal petition addressed te the President (28
CFR 1.1} which is investigated and considered by the Departament
of Jastice (28 CPR 1.,6). Submission of an fndividual petition
not only fasilitates review of the case but alee indicatas a
willingness on the part of the applicant to aceept an offer of
pardon from the President. However, & forsal petition is not
indiepensadble and, considering the sge of the coanvictions
involved and the difficuluy in obtalining unilfornly ceomplets and
accurate information in each cese, we urge that section 202{a) be



amended to make clear that it does not contemplate the casa-by-
case review usually employed in pardon proceedings but rather the
granting of pardon by proclamation to all of the offenders in the
defined clasa. If this approach is adopted, section 202(c¢)
should suggest that any pardon granted be in the form of a
self-axaecuting Presidential proclamation to take effect upon
isauance. This would be similar in form to President Carter’'s
proclamation in 1977 granting pardons to Vietnam~era Selective
Service violators.

Fourth, we recommend that section 202(b) and section 202(c¢)
axpressly state that any pardon which may be recommended and
coffered would be based on forgiveness. As presently worded, the
proposed legislation appears to be predicated on the assumption
that the individuals affected were unjustly oconvicted and
therefore should be vindicated by pardon. In the usual case, a
pardon is not granted based on innocence. Rather, it serves as a
symbol of forgiveness and is useful in removing the stigma
incident to conviction, restoring basic civil rights and facili-
tating restoration of professional or other licenses that may
have been lost by reason of the conviction. We would suggest
that any language making reference to pardon contained in either
legialation or a Presidential pardon proclamation be carefully
chosen to avoid being misinterpreted as a confaession of guilt by
the Government and, in any event, not go beyond the rather strong
language used in President Ford's 1976 proclamation formally
rescinding Executive Order 9066, which described the whole
episode as a "national mistake"™ and a "setback to American
principles”.

In summary, we object to section 202(a) and (b) in their
present form as an unconstitutional invaesion of the President’'a
pardon authority and as vague and uncertain in their application.
However, if section 202 is retained by the Senate Committee, it
should be revised to satisfy the considerations mentioned above.
In commenting on section 202, we have made no attempt to evaluate
5.2116 as a whole and offer no recommendation for or against the
proposed legislation in its entirety.

ce: J.E. Perkins
Office of Legislative Affairs
Fm. 1139, Main Justice
bee: David Waller
Senior Associate Counsel to
fhe President
















Yasui: As requested by the Government, the court dismissed the
conviction and indictment. He refused to issue an opinion giving
his reasons.

Hirabayashi: The court has not ruled on the Government's
motion to dismiss the conviction and indictment.

It appears that the number of living Japanese-Americans
convicted of misdemeanor violations of Executive Order 9066 is
small, perhaps 39 or 40. Apparently none of this group other than
the three mentioned above has contested his conviction.

Included in the attached file is a proposed memorandum prepared
in August 1983 for the signatures of Paul McGrath and Lowell Jensen
to the Attorney General. The memorandum includes a recommendation
that the President issue a blanket pardon to all those living
Japanese-American citizens who were convicted of violating wartime
restrictions. The pardon would be in the form of a proclamation and
would not be based on innocence. (I have not been able to ascertain
whether this specific memorandum was signed and sent to the Attorney
General).

Particular attention is invited to the following memoranda in
the attached file:

Memorandum dated August 8, 1983 from Mark Richard to Lowell
Jensen.

Memorandum dated August 8, 1983 from David Stephenson to Jay
Stephens.

Memorandum dated August 4, 1983 from Greg Walden to Jay Stephens
with proposed memorandum to Attorney General attached.

Memorandum dated August 2, 1983 from David Stephenson to Lowell
Jensen.

Memorandum dated July 19, 1983 from Lawrence Lippe to Lowell
Jensen.

Memorandum dated July 5, 1983 from David Stephenson to Victor
Stone.

Much of the remaining material is provided by way of general background.






Subject ' Date

Legal Questions Arising From the June 1983 10 JUL 1883

Recommendation No. 2 of the Commission on

Wartime Relocation and Internment of Civilans VStone:skb

To From

D. Lowell Jensen Lawrence Lippe, Chief

Associate Attorney General Litigation and
General Designee I.egal Advice Section

Criminal Division

This memorandum deals with several issues that might arise
should the Government chose to forgive or excuse, by pardon or
judicial action, certain World War II military-related
convictions under P.L. 77-503. That law punished intentional
violations of duly promulgated military regulations as criminal
misden mnors and subjected violators to one year of imprisonment
and a $1,000 fine. -

1. THE SCOPE OF THE PROBLFM AND THE UNAVAILABILITY OF POSTHUMOUS
RELIEF.

The Commissidn on Wartime Relocation and Internment of
Civilians, created by P.L. 96-317, recommended in Recommendation
No. 2 that "the President pardon 'those' who were convicted of
violating the statutes" imposing a curfew on American citizens on
the basis of their ethnicity and requiring the ethnic Japanese to
leave designated areas of the West Coast..." The Commission
further recommended that "the Department of Justice review other
wartime convictions of the ethnic Japanese and recommend to the
President that he pardon 'those' whose offenses were grounded in
a refusal to accept treatment that discriminated amon
citizens..." (emphasis added) Presumably, since all "those" to
be pardoned have an objection based upon the discrimination among
citizens, the Commission apparently only meant to recommend
pardons for the American citizens of Japanese descent convicted
of curfew or evacuation violations, i.e., only about 39 of the
roughly 70,000 citizens actually evacuated. 1/ Moreover, since

1/ Commission Recommendation No. 2 does not contain
N 12 3im!” T ‘ssion T « -7 ST

L4 L1y ch "A
ancestry and vapanese resident aliens.” J.I tne rougniy o
Japanese aliens convicted under P.L. 77-503 were also pardoned,
no ohvious basis would exist to distinguish the roughly 35 other
similarly situated German and Italian aliens convicted during the
same period. (These estimates have been compiled from old
Department of Justice files.)
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United States, 76 F. Supp. 99, Uni’ d States v. Keegan, 71 F.
Supp. 623, 633 (S.D.N.Y. 1947)). 37/

Typically pardons are conside | after an individual
applicant submits a petition and supporting information which may
be investigat | by the FBI, 28 C.F.R. 1.1, 1.6 (1983) (Attachment
D). 1If the Associate Attorney General (with the assistance of
the Pardon Attorney) on behalf of the Attorney General, 28 C.F.R.
0.36 (1983), recommends to the President that a pardon be granted
and the recommendation is accepted, then a "warrant of pardon® is
mailed to the petitioner, 28 U.S.C. 1.7 (1983).

A eecond type of pardon-granting procedure is also available
and was utilized by President Jimmy Carter. On January 21, 1977,
his second day in office, he issued a blanket pardon (not on
arounds of innocence) to all persons who committed nonviolent
violations of the Selective Service Act between August 4, 1964,
and March 28, 1973, and who were not Selective Service employees.
The size of the class of people pardoned and their individual
identities were not predetermined before issuance of Presidential
Proclamation No. 4483 which immediately pardoned them all. If
individual class members desired a certificate of pardon, they
were required to make a written application to the Department.
See, the redraft of § 1-3.108 of the U.S. Attorneys' Manual
(Attachment F); Proclamation 4483 (1977) (Attachment F); and
Executive Order 11967 (1977). 4/ President Truman also issued
pardon proclamations, on December 24, 1945, and Dec iber 24,
1952, (Attachments K & I), granting pardons (not on grounds of
innocence) to certain persons who had served in the armed forces.
To date, we have been unable to find any blanket pardon
proclamation issued on grounds of innocence.

While it amounts to something less than issuing a posthumous
pardon, Presidents have written posthumous letters containing
ceremonial apologies and expressions of support to relatives of
deceased individuals. See the letter of President Carter dated
July 24, 1979, to Dr. Richard Mudd (Attachment J). Indeed, a
prior ceremonial apologetic statement on this very subject, the
World ¥war II internment of Americans of Japanese descent, was
issued by President Ford on February 19, 1976, Presidential
Proclamation 4417 (Attachment K). There, President Ford
variously described this event as a "national mistake", a
"setback to fundamental American principles,” "indignities
suffered by those [Japanese Americans] on our mainland,” and a
*tragedy.”™ He further stated, "we now know what we should have
Frmun $han o wad Anle wae that evacuation wrong, but

: I S
.n a position to sue ior $5,000 1t they
are still alive and were now pardoned for innocence.

4/ Neither the Office of Legal Counsel nor the Office of
the Pardon Attorney have any legal memoranda concerning the
lawfullness or appropriateness of the blanket pardon granted by
Proclamation 4483.
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Japanese-Americans were and are lo ° Americans."” (emphasis
added) Petitioner Korematsu may a \pt to use this statement
against us in the coram nobis proceeding.

’

3. PF ECUTORIAL POWFR TO DISMISS INDICTMENTS AFTER CONVICTION

In Rinaldi v. United States, 434 U.S. 22, 25 n.8 (1977), the
Supreme Court held that the Government's motion to dismiss a
prosecution was timely even when first raised by the Solicitor
General in response to a petition for certiorari after the trial
and direct appeal had been concluded. The Court stated:

*++ when the Solicitor General has discovered
a violation [of the Petite policv] in a ‘
cere pending before this Court, he has

sought to remedy it by moving to have the
case remanded to allow the Government to
dismiss the indictment. Exercising our

power to afford relief which is "just

under the circumstances,®” 28 U.S.C. § 2106,
we have granted the Government's motion on
several occasions. (citations omitted)

The Government's pover to dismiss the indictment was not
held to be dependent on whether or not it was exercised before
conviction or before the imposition or execution of sentence.
Accordingly, there is no logical reason that an even later
discovery of a Petite violation, or correction by the Government
of another similar problem which served the "public interest,”
Rinaldi v. United States, supra, 434 U.S. at 29, at a time after
the denial of a defendant's certiorari petition, would not be
correctible on collateral attack or in a post-conviction motion
to withdraw a guilty plea under Rule 32 (d), Fed. R. Crim. P.
Compare, United States v. Watson, 548 F.24 1058, 1063-1064 (D.C.
Cir. 1977) (Post trial Rule 32(d) jurisdiction coextensive with 28
U.S.C. § 2255 jurisdiction); United States v. Cariola, 323 F.2d4
180, 183 (3rd Cir. 1963) (coram nobis petition to vacate 24 year
old judgment of conviction not time barr 1); Cf. Hiss v. United
States, 542 F. Supp. 973, 986 (S.D.N.Y.) (coram nobis petition to
vacate 2B year old conviction).

In other words, if there is any basis now for jurisdiction
in the Federal courts, then it is mostly likely that the
prosecutor has the power to move (in the court which issued and
retains power over the judgment) to dismiss the underlying
indictment. 5/ Such action by the prosecutor is presumptively

" s In the nat 1 _  ition which h: been : 1 in the
Northern Districc ui California, the collateral) attack petition
alleges coram nobis jurisdiction under 28 U.S.C. 1651. The
qu tion of jurisdiction turns on the existence at this time of
continuing "adverre legal consequences®™ from that 40 year old
conviction. While we are ready to contest Korematsu's assertion
of jurisdiction in this regard, see infra 6-~7, our success on
this juriedictional issue is not assured. Moreover, if the
Government did not contest such coram nobis jurisdiction, it is
likely that the courts would not independently rzise any
objection to it.
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evacuation decision, AmerjcansBetraved, "Politics and the
Japanese Evacuation®™ (1949, Chicago and London, reprinted 1974).
That work, cited 28 times in the Commission's Report, details
virtually all the same intelligence information discussed in the
petition including the work of the Office of Naval Intelligence
(pp. 145-146 & n.46 188-189), the FBI (pp. 188 n.23, 257-258 &
n.49), and the FCC (pp. 291-293), all of which contradict any
evidence of off-shore or radio signalling. Grodzins' book also
highlights the ponsition of General L I1itt, the conflict bhetween
the War Department and the Department of Justice, the
characterization by the military of sociological and political
issues as military issues, and the faulty uncritical acceptance
of that characterization by the Supreme Court. Finally,
Grodzins' book suggested re-evaluation of the cases in light of
the "new facts" Grodzins found (p.357). The research for
Grodzins' book included careful examination of the Department of
Justice files (p. 182 n.6, 208 n.6) and personal interviews with
Ed Ennis, then chief of the Alien Enemy Control Unit (pp. 231
n.l, 232 n.3, 255 n.57), James Rowe, Jr., then assistant to the
Attorney General (pp. 240 n.21, 266 n.78), John J. McCloy, then
Assistant Secretary of War (p. 259 n.65, p. 264 n.74), and
Francis Biddle, then Attorney General (p. 270 n.85), all
conducted in 1942 and 1943 (p. 18). The availability of this
information to Grodzins in 1942 and 1943 flatly contradicts. the
claim that Korematsu's information is "newly discovered"™ and was
not available before these Supreme Court cases were litigated.
At all events, these facts and the inferences which flow from
them were clearly a matter of public knowledge after Mr.
Grodzins' book was published in 1949 -- thirty-three years ago.

In a recent 9th Circuit opinion, Maghe v. United States,
F.24 (No. 82-5198, May 2, 1983), the circuit court

reiterated the rule that a coram nobis petition must show sound
reasons for the failure to seek relief earlier. United States v.
Tavlor, 648 F.2d 565 (9th Cir.), cert. denied, 454 U.S. 866
(1981); United States v. Morgan, 346 U.S. 502 (1953). A recent
newspaper interview with petitioner Korematsu reveals that until
recently, he was not interested in re-opening his case. That is
insufficient reason to allow a thirty-three year delay, along
with its attendant loss of recollection and witnesses (e.g.,
General Dewitt died in 1962; Morton Grodzins died in 1964). 1In
sum, the petition alleges that the recent discovery of critical
documents under the FOIA justifies the delay. Our response is,
however, that petitioners' tardy rediscovery of documents
discovered and discussed in the book Americans Retrayed, first
published in 1949, does not justify the de! .

1 v 1
argue is that toc..,, —cecoey .o oo :
convictions and service of sentences, no live controversy is left
which presents a viable case or controversy and which supports
the invocation of Federal court jurisdiction to entertain these

collateral attacks. In short, the cases are moot.
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In the context of this holding of a very limited standard of
review applicable to the "war powers" of the Executive Branch of
Government, which holding though 0ld | |4 unused has never been
overruled, factual evid ice about the loyalty of Japanese
Americans -~ even assuming arguendo that it was previouslyv
unavailable to the Supreme Court due to intentional misconduct of
the Government -- is plainly irrelevant to the basis for the
decision and the outcome of the case. Evidence of loyalty did
not change the opinion of the majority of justices in 1944
despite Justice Murphy's views and it did not result in the
rehearing requested in 1945. Therefore, it should make no
difference to the outcome of the case today. In these
circumstances, petitioners' allegations, even if true, do not
suggest that the 1944 Supreme Court, which chose not to
independentlv examine the facts, made a "fundamental error"
concerning the facts which so completely undercuts their
rationale as to render the majority opinion "irreqular® or
"void*".

Finally, our last argument reaches the merits of
petitioners' allegations that there was governmental misconduct
in the withholding of documents showing racist behavior by
General DeWitt. Here, we will assume arquendo that the
alleged bad faith bases for our failure to turn over certain
docu 'nts and General DeWitt's actions were relevent to the
grounds upon which the Supreme Court affirmed the conviction.

Ve will take.the position that the historical evidence
presented by petitioners can be rebutted by other historical
evidence to show, at a minimum, that there was a colorable basis
for our decision to act as we did in 1944. Moreover, we will
show that the evidence offered to show that bad faith was the
Government's "true" motivation is rebutted by other historical
documents. We will also argue that from our current perspective
40 years "down the road,"” it is impossible to conclude -- with
the degree of certainty necessary for petitioners to meet their
heavy burden of justifying an evidentiary hearing about forty
year old events -- whether or not attorneys in the Office of
Solicitor General and General DeWitt acted out of purely personal
and improper racist motives, or whether they acted in good faith,
e.g. in order to minimize the danger associated with a Japanese
invasion of the West Coast.

In this regard, we will show that General DeWitt took
considerable time to decide the evacuation issue; that
intra-organizational friction existed that may have led General
DeW1tt to discount manv of the proffered intell] )rts;
tl} - nr_ay ci_ :ful and :d politi 1
including the Congress ana tne President agreed with General
Devitt's proposed evact tion and a similar evacuation of Hawaii;
that General DeWitt proposed somewhat similar restraints upon
thousands of recent immigrants of German and Italian descent and
complained bitterly at the lack of vigor with which they were
enforced; that General DeWitt's successor, General Emmons,
complained about the same lack of enforcement of the same
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sustained due to the "then prevailing military necessity,” H.
Rep. 732, 80th Cong., 2d ‘:ss. (1948), reprinted in 1948 U.S.
Code Cong. Serv. 2297, 2301, ultimately paying out $37 million
under the Japanese-American Evacuation Claims Act, P.L. 80-886,
62 Stat. 1231, 50 U.S.C. App. § 1981 et seq. Moreover, as noted
above, President Ford has already made some apology for this
':ragedy of that long-ago experience."™ Presidential Proclamation
4417 (1976).

The Commission's recommendations (especially Recommendation
No. 1) appear to overlook President Ford's Proclamation;
F ‘ommendation No. 2 calls for a pardon, presumably a blanket
pardon. Although the Commission dc . not indicate whether a
standard pardon or a pardon for innocence is appropriate, the
Commission's conclusion that there was no military necessity for
the decision and that General DeWitt acted at least in part for
racist motives, suggest that the Commission might have called
for a pardon on grounds of innocence, had they considered the two
types of pardons. The potential monetary liability under 28
U.5.C. 2513, of $5,000 per defendant who served any term of
in risonment, if pardons for innocence were granted to the
roughly 33 U.S. citizens who served a sentence of incarceration,
should amount to only a relatively small potential liability
($165,000) , even assuming each person was alive, sued, and was
avarded the maximum award posesible. Such pardons would in all
likelihood be accepted and moot out the Korematsu, Yasui and
Hirabavashi collateral attack petitions. 10/

Standard pardons, while not likely to be accepted by the
above three petitioners, might nonetheless be determined to be
appropriate by you in order to satisfy the "public demand for
apolc /" articulated by the Commission. As noted above, our best
legal defenses do not rely on the correctness of the internment
decision but rather on the extent to which that 1942 decision may
be insulated from judicial review at this late date. As is
obvious from the above, if there is a Presidential declaration,
its particular wording ought to be carefully considered as it is
likely to have serious ramifications on the outstanding criminal
and civil suits. 11/

10/ This assumes that these petitioners are given some
preview of the language that might be employed.

11/ You may wish to consult Jeffrey Axelrad, Director of
the Torts Section, Civil Division (724-6810), on other potential
financial consequencers He has informed ug that the clare a~tjion

civil suit he is defernu.ng, Hori v. | 1 Sf y Y _ L ¢ 50
(D.D.C., Oberdorfer, D.J. presiding) =ceks damages in t! >unt

of approximately $24 billion. By contrast, the Commission in
Recommendation No. 5 has called for a Congressional appropriation
of $1.5 billion.
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