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‘Red Lion v. FCC’

Broadcasters are obligated under the Fairness Doc-
trine to devote a reasonable amount of broadcast time
“to reporting on controversial issues of public impor-
tance, and to ventilate conflicting viewpoints in the
process. In 1969, the constitutionality of the doctrine
was sustained by the Supreme Court against First
Amendment attack in Red Lion v. FCC (395 U.S. 367
(1969)). ‘

Justice Byron R. White, writing for the court, de-
clared, “Where there are substantially more individ-
uals who want to broadcast than there are frequencies
to allocate, it is idle to posit an unbridgeable First
Amendment right to broadcast comparable to the
right of every individual to speak, write, or publish.”
The scarcity of radio frequencies, White explained,
justified government restraints on the speech of
broadcasters “in favor of others whose views should
be expressed on this unique medium.”

White denied that the Fairness Doctrine would oc-
casion self-censorship and minimal coverage of con-
troversial public issues by licensees to avoid the costs
of responding to fairness complaints. The FCC could
revoke licenses for uniformly bland programming. In
*any event, White observed, “‘if experience with the
administration of [the Fairness Doctrine] indicates
that {it has) the net effect of reducing rather than
enhancing the volume and quality of coverage, that
will be time enough to reconsider the constitutional
implications.” Accordingly, White concluded, at least
in the context of the 1969 broadcasting market, the
Fairness Doctrine was inoffensive 1o the First
Amendment goal of an uninhibited marketplace of
ideas.

Flaws in the Red Lion reasoning abound. The opin-
ion justifies curbing the {ree speech rights of broad-
casters because there are more individuals who seek
licenses than the number available. But many broad-
cast licenses are sought only by a single applicant.
Putative spectrum scarcity does not justify Fairness-
Doctrine obligations fastened on these broadcasters.

Moreover, scarcity limits entry into any media
business, not just broadcasting. Scarcity of advertis-
ers, subscribers, newsprint, cable, and talented indi-
viduals make unfeasible unlimited entry into the
newspaper or cable business. Prices de facto allocate
ownership of print or cable undertakings to persons
who can pay the market price for acquisition or de
novo entry. Similarly, virtually any citizen can obtain
a broadcasting license by purchase at a price that
reflects spectrum, subscriber, advertiser, and other
scarcities,

The Supreme Court has never adequately explained
why spectrum scarcity—of the countless scarcities of
the marketplace—is unique in justifying regulation of
the speech of the user. The High Court has denounced
statutory efforts to regulate the expression of the print
media based on a scarcity of newspapers. Similarly
impermissible would be attempts to regulate editorial-
izing by newspapers that purchased newsprint from
the government, or located vending machines on pub-
lic sidewalks.

White's belief that the Fairness Doctrine will not
chill the expression of controversial political speech is
counterintuitive. Ordinarily, cost burdens associated




with regulation of speech cause less speech of the type
that triggers the costs. Congress recognized this un-
bending rule- of the marketplace when it exempted
specified events involving candidates for office from
the burdensome equal time statute to obtain greater
broadcaster coverage of political or other news.

Offensive to the First Amendment

The Fairness Doctrine tarnishes several venerable
First Amendment axioms. Although the scope of free
speech, the Court has proclaimed, does not turn on
the identity of the speaker, the doctrine regulates con-
troversial speech of public importance if uttered by
broadcasters but not if trumpeted by newspapers. The
High Court has also repeatedly held that persons can-
not be compelled to voice or be personally associated
with the expression of political views that they de-
plore. The doctrine, however, compels broadcasters ‘
to air viewpoints they oppose. The Court has further
frowned on regulations that discriminate on the basis
of speech content. The doctrine, however, singles out
controversial speech of public importance for special
regulation.

In FCCv. League of Women Voters (104 S.Ct. 3106
" (1984)), the Supreme Court signaled a readiness to
re-examine the constitutionality of the Fairness Doc-
trine. In that case, the Court held unconstitutional a
federal statute that prohibited editorializing by non-
commercial broadcast licensees who received federal
funds. To pass constitutional muster, the Court de-
clared, regulation of broadcast speech must be nar- |
rowly tailored to further a substantial government
interest. The Fairness Doctrine might fail this test, the
Court hinted, if the FCC made either of two findings:
first, that technological or marketplace developments
since Red Lion, vastly increasing the number of media
voices, discredit spectrum scarcity as a reason for reg-
ulating broadcast speech; or second, that experience
demonstrates a chilling effect on controversial speech
. traceable to the Fairness Doctrine. On Aug. 23, 1985,
the FCC issued a report making the {indings the Su-
preme Court suggested would justify overruling Red
Lion and invalidating the Fairness Doctrine.

FCC Sees the Chill

- After an exhaustive study, the commission conclud-
ed that the Fairness Doctrine chills broadcaster
speech addressing controversial issues of public im-
portance. A fairness complaint lodged against a |
broadcaster, whether or not meritorious, imposes ad-
ministrative, legal, and personnel expenses. More-
over, the complaint, simpliciter, charging a law viola-
tion may injure the licensce’s marketplace reputation.
And a broadcaster’s license can be revoked for failing
to ventilate conflicting views to the satisfuction of the
FCC.

Consequently, the commission opined, the Fairness
Doctrine inclines broadcasters to minimize the
amount of controversial programming. That opinion
was fortified by an abundance of testimony by broad-
casters submitted in the agency record.

Examining the 1985 media marketplace, the com-
mission fourd a precipitous increase in idea or pro-
gramming outlets since 1969. The contemporary mar-
ketplace includes a wealth of non-broadcast media
voices: cable television, low power television (LPTV),
multipoint distribution service (MDS), multichannel

A Fairness Doctrine
complaint lodged against a
broadcaster, whether or not

meritorious, may injure a
licensee’s marketplace -
| reputation.

multipoint - distribution service (MMDS), satellite
master antenna service (SMATV), newspapers, and
magazines. The number of traditional broadcasters
also has dramatically escalated since 1969.

A summary of marketplace developments shows
that the number of radio stations has increased by 48
percent since Red Lion, television stations by 44 per-
cent, and cable subscribers by 975 percent. Approxi-
mately 4,000 wholly new LPTV. licenses will soon be
issued. From zero in 1969, subscribership to MDS.ns
approximately 500,000, and estimated subscrib;rshlp
to MMDS is predicted to be 6 million to 12 million by
1990. SMATYV subscribership is approaching | mil-
lion, and is growing. Video cassette recorders, owned
by over one quarter of all TV households, enhance the
viewer’s ability to receive varied video programming.

The print media adds formidable competition and
diversity to the idea and information marketplaces.
As of 1984, 1,700 daily newspapers achieved a collec-
tive circulation exceeding 62 million. And 10,000 per-
iodicals enriched the information ‘marketplace in

1982.

Accordingly, the commission concluded, abun-
dance rather than scarcity is the hallmark of both
broadcast and non-broadcast outlets for the expres-
sion of viewpoints and the dissemination of.

information. '
Prescription for Attack -

The best tactics for employing the commission’s
fairness report to obtain an overruling of Red Lion are
as follows. A broadcaster should seek a declaratory
judgment in federal district court holding the Fairness
Doctrine regulations of the FCC unconstitutional.
The complaint should allege the chilling effef:t on pro-
tected speech caused by the regulations as injury suffi-
cient to obtain standing. The fairness rules should not



be flouted by the plaintift broadeaster, because judges
generally frown on scofflaws,

The ideal plaintift would be a small broadcaster in a
community with many media voices, which obtained
its license without challenge and has been vexed by a
parade of meritless fairness complaints. The broad-
caster should submit affidavits averring that because
the Fairness Doctrine makes the costs of controver-
sial programming prohibitive, undisputatious and un-
edifying programming has become the norm on its
channel. [t would also be attractive if a viewer in the
broadcaster’s community joined as a co-plainuff and
alleged a desire for more controversial programming
and a deprivation of a constitutional right to receive
the same. ,

Armed with the commission’s August 1985 report,
the plaintiffs should be able to assail the twin pillars of
Red Lion—spectrum scarcity and nonchilling effect
on free speech. The likelihood of obtaining a declara-
tory judgment that the Fairness Doctrine violates the
First Amendment is perhaps 75 percent.

The Supreme Court cannot forever blind itself to
what al] others can see and understand: that broad-
cast and substitutable media voices are prolific and
multiplying, and that no rational First Amendment
distinction can be drawn between the print media and
broadcasters. ‘ u.









November 1, 1985

Dear Mr. Bonilla:

This is to acknowledge your letter to President Reagan
recommending David Ochoa for an appointment in the Reagan
Administration.

Please be assured that these comments will be included in
our personnel files, and as we endeavor to select the most
qualified individuals to serve throughout the Government, your
recommendation will be given careful consideration.

Thank you for letting us know of your interest in this
candidate.

Sincerely,

Robert H. Tuttle
Director of Presidential Personnel

Mr. Tony Beniltla

National Hispanic Leadership Conference
2590 Morgan Avenue

Corpus Christi, TX 78405



October 22, 1985

The Honorable Ronald Reagan
President of the United States
The White House

Washington, D.C. 20500

Dear Mr. President:

I am delighted to support the appointment of Mr, David Ochoa to the
Federal Communications Commission. Mr. Ochoa has a long history of
involvement in the electronic media. He is well respected by all who have
worked with him over the years. He has been especially involwed in community
and professional activities in such diverse places as Oakland, Los Angeles,
New York, and is presently working out of Nashville, Tennessee, He has worked
as a reporter, producer, executive producer, and cable owner.

I believe his background will enable _him- to become an outstanding member
of the Federal Communications Commissjion. i recofimend him to you without
reservation. ' ! i

Yoﬁrs truly,

1

1 _
y/\/v ~—
’

Tony Bonilla

TB:alm






November 11, 1985

Dear Senator Deconcini:

This is to acknowledge your letter to President Reagan
recommending Jose C Cancela for an appointment in the Reagan
Administration.

We appreciate your bringing this candidate's fine
credentials to our attention. As you are probably aware, we
in Presidential Personnel are receiving hundreds of resumes
from deserving individuals who helped re-elect President
Reagan.

The demand for appointments far exceeds the amount of
existing vacancies. Nonetheless, we have begun to review and
process this resume, and expect to contact this individual
directly as soon as a determination has been made as to
whether or not their talents can be utilized.

Thank you for your interest in the personnel selections
of the Reagan Administration.

Sincerely,

Benjamin S. Waldman
Associate Director
Presidential Personnel

The Honorable Dennis Deconcini
United States Senate
Washington, DC 20510



se C Cancela . RACCNR:219982
2603 North 100th St BATCH#:X218
Scottsdale, AZ 85260
December 4, 1985

Dear Jose:

On behalf of President Reagan, I would like to thank you for expressing an
interest in joining the Reagan Administration,

In order that we may begin processing your request for an appointment, we
ask that you complete and return this document and a current copy of your
resume in the enclosed envlope.

Thank you for your interest.

Yours truly,

Robert H. Tuttle
Director of Presidential Personnel

HOME PHONE: BUSINESS PHONE:

DATE OF BIRTH: SOCIAL SECURITY NO:

1. VOTING ADDRESS (1984)

Voted: Yes No ZIlp COUNTY PARTY

2. If you did not vote in 1984, please explain the circumstances.

3. Please indicate all 1984 campaign/candidate involvement (include the
following):

Role/Position

Supervisor/Contact Telephone Number:

4. Please indicate other campaign or political activities you have been
involved in over the past several years that you want us to know (please
be specific and include contacts with telephone numbers).

5. Please indicate the Department/Agency you are interested in and your area
of expertise:

Department/Agency Expertise

(Attach an additional sheet if necessary)
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October 24, 1985

The President
The White House
Washington, D.C 20500

Dear Mr. President:

I would like to strongly recommend that
(biography and phn+t~ an~losed) be considered .o. civ cvmevewesl
appointment to th hat is presently open.

Jose has extensive experience in the field of radio and
television. I am certain that he would make a tremendous
contribution to the FCC, and I would appreciate your considering
his credentials. It would indeed be a good idea to have Mr.
Cancela interviewed in order that you can discover the breadth
of his experience, knowledge, poise, and background.

Sincerely,
DENNIS DeCONCINI
United States Senator

DDC /GKJ
Enclosures

\C












JOSE C. CANCELA
10603 N. 100th Street
Scottsdale, AZ 85260

(602) 243-3333
(602) 951-0136

BUSINESS EXPERIENCE

June 1984 - Present KTVW-TV, CHANNEL 33

Responsible in overseeing the day to
day operations of the only full time
Spanish television station, serving
Arizona's Hispanic community.

GENERAL MANAGER

- Develop and maintain amicable working
relationships with all media.

- Strong solid background in advertising.
- Manage local, national and network

contract negotions.

- Producer of local television programs.

1979 - May 1984 WLTV-TV, CHANNEL 23, Miami, FL

Two years introduction to all facets of
television as Jr. Account Executive,
including the different phases of a
television station, production, program-
ming and accounting.

ACCOUNT EXECUTIVE

- Develop clients to invest in advertising.
- Surpass monthly sales quota.
- 1983 Top salesman of the year.

- 1984 Promoted to General Manager for one
of the SIN affiliates (KTVW-Phoenix).



Resume

Jose C. Cancela

Summary of Responsibilites, Skills and Abilities

Responsibilities Skills and Abilities

Good communicator

Effective writer

Skillful presenter
Persuasive Seller

Strong negotitator

Good administrator

Flair for creativity

Strong marketing orientation
Up to date with new media
alternatives

Media planning

Media selling

Network negotiation
Departmental administration
Business management

0 0 0 00O

O 0O 00 0O 0 0 0 o

o Personable but firm and fair
PERSONAL DATA
Age: 28
Health: Excellent Marital Status: Married (Rosy Cancela)
EDUCATION

Miami Dade Community College - 1977-1979
Immaculate La Salle High School, Miami, FL.

MILITARY
Active Duty (18 months) U.S. Airforce
U.S. Airforce Active Reserve (5 years)

-Maintenance and repair of equipment used in
servicing Aircraft.

HOBBIES AND INTEREST

Fishing, hunting, diving, reading



Resume

Jose C. Cancela

Business/Civic Organizations Currently Active In

Metropolitan Phoenix Broadcasters (ABA)

Los Hospederos of Arizona Food Industry Executives Club
Arizona Hispanic Chamber of Commerce

Retail Grocers Association of Arizona

The Phoenix City Club

Phoenix Press Club

Chicanos por la Causa

The American Jewish Committee

Phoenix Advertising Club, Inc.

The National Council Board of Directors

The Phoenix Metropolitan Chamber of Commerce

Arizona State University/Los Diablos Alumni-Scholarship Sponsor
South Mountain YMCA (Young Men's Christian Assoc.)
Annual National Hispanic Media Conference

State of Arizona/Dept. of Emergency & Military Affairs
United States Hispanic Senior Citizens Conference

AWARDS

1984-1985 A.S.U. Los Diablos Alumni
- For sponsoring Scholarship programs

1985 Chicanos por la Causa
- For outstanding community involvement and support






November 1, 1985

Dear Mr. Newton:

This is to acknowledge your letter to President Reagan
recommending Paula Maes for an appointment in the Reagan
Administration.

Please be assured that these comments will be included in
our personnel files, and as we endeavor to select the most
qualified individuals to serve throughout the Government, your
recommendation will be given careful consideration.

Thank you for letting us know of your interest in this
candidate.

Sincerely,

Robert H. Tuttle
Director of Presidential Personnel

Mr. Frank Newton

National Association of Hispanic Journalist
National Press Building #634

Washington, DC 20045






tober 25, 1985

2 Honorable Ronald Reagan
1resident of the United States
The White House
Washington, D.C. 20500

RE: FCC Commissioner recommendation: Paula Maes, KOB-TV, Albuquerque
Dear Mr. President:

For the FCC Commission post being vacated by Mr. Henry Rivera,

I wish to recommend for your consideration Ms. Paula Maes, Public
Affairs Director for KOB-~TV in Albuquerque. It has been my honor
and pleasure to know and work with Paula for the past four years
and I can wholeheartedly attest to her excellent character and
abilities.

My work with Paula has involved two national organizing efforts
for Hispanic professionals in the media. In 1982 she participated
in the conception and planning of the first National Hispanic Media
Conference. This annual meeting is now in its fourth year and it
has proven itself to be the major professional gathering for
Hispanics in the media throughout the United States. Building on
this successful and extremely important effort, Paula joined with
a dozen other leading Hispanic media professionals to found the
National Association of Hispanic Journalists (NAHJ). Thus, Paula
has played a vitally important role in the two major achievements
for Hispanic media professionals in this decade. For it has been
through NAHJ and the National Hispanic Media Conference that the
visibility and credibility of Hispanic media professionals have
finally begun to flourish at a national level.

Paula's instrumental role in these national organizing efforts for
Hispanics has enabled her to establish strong linkages with many
leading Hispanics in print and broadcast media across the country.
Moreover, she has been a leading figure in other national media
organizations, including Women In Communications and the National
Broadcast Association for Community Affairs. Thus the strength of
her commitment to her profession, as well as the scope of her
contact with key media professionals nationwide, are exceptional.

Paula Maes's record and background in the media are truly commendable.
I hope that you agree that she would make an excellent FCC Commissioner.

I thank you for your kind attention to this recommendation.

Sincerelv.

¥rank Newton, rn.u.
NAHJ Executive Director






November 1, 1985

Dear Mr. Hernandez:

This is to acknowledge your letter to President Reagan
recommending David Ochoa for an appointment in the Reagan
Administration.

Please be assured that these comments will be included in
our personnel files, and as we endeavor to select the most
qualified individuals to serve throughout the Government, your
recommendation will be given careful consideration.

Thank you for letting us know of your interest in this
candidate.

Sincerely,

Robert H. Tuttle
Director of Presidential Personnel

Mr. Antonio Hernandez

Mexican-American Legal Defense & Education Fund
634 South Spring Street 11th Floor

Los Angeles, CA 50014



October 21, 1985

The Honorable Ronald Reagan
President of the United States
The White House

Washington, D.C. 20500

Dear President Reagan:

I am writing to recommend that Mr. David Ochoa be appointed a
member of the Federal Communications Commission.

Mr. Ochoa has a commendable record and background as a cable
system owner. He has been employed by two network-owned
television stations in New York and Los Angeles, and is also
directing communications programs for the United Methodist
Church. Furthermore, among his many honors and awards, he was
selected as one of the 100 most influential Hispanics in America.

As the FCC is the body responsible for regulating broadcasting
and common carriers, he would no doubt be the ideal candidate to
serve on this five member commission. Because of his outstanding
qualifications and his commitment to the field of communications,
I urge your serious consideration of his appointment.

Sincerely,

/Wua,' / Yerriande %

Antonia Hernandez
President and General Counsel

cc: The Honorable Alan Cranston
The Honorable Pete Wilson






November 1, 198%

Dear Mr. Riker:

This is to acknowledge your letter to President Reagan
recommending David Ochoa for an appointment in the Reagan
Administration.

Please be assured that these comments will be included in
our personnel files, and as we endeavor to select the most
quatified indiviaduals to serve throughout the Government, your
recommendation will be given careful consideration.

Thank you for letting us know of your interest in this
candidate.

Sincerely,

Robert H. Tuttle
Director of Presidential Personnel

Mr. William Riker

Society of Cable Television Engineers Inc.
Post Office Box 2389

West Chester, PA 19382
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October 24, 1985

The Honorable Ronald Reagan
President of the United States
The White House

Washington, D.C. 20500

Dear Mr. President:

As Executive Vice-President for the Society of Cable Television
Engineers, I wish to submit my endorsement of Mr. David Ochoa for
the open position of Commissioner on the Federal Communications
Commission. Having once been a communications lobbyist at the
FCC, I Ttealize the importance of appointing Commissioners who have
had prior work experience in the communications industries, and
therefore a deeper understanding of their operations. Mr. Ochoa
has worked in the cable television and broadcast industries, which
are both presently undergoing deep regulatory change.

I feel Mr. David Ochoa would make an excellent addition to your
already outstanding group of Commissioners.

Sincerely,

A,ﬂﬁzw’b"/‘ 7Sz

cc: Mr. David Ochoa

WWR/efr





