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U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General

Honorable David A. Stockman
Director

Office of Management and Bu
Washington, D.C.

Dear Mr, Stockman:

Pending Executive approval is H.R. 2174, a bill which,
as amended, would extend the termination date of the transi-
tion provisions of the Bankruptcy Reform Act of 1978 to June
20, 1984. The Department of Justice recommends Executive
approval of H.R. 2174.

This is the third extension passed by the Congress.
Repeated extensions of the Act's transition provisions are
not a satisfactory solution to the bankruptcy court problem.
We believe that it is appropriate for the Administration to
state publicly its disappointment over these continued
extensions and the urgent need to resolve permanently the
matter. Enclosed is a proposed statement which we stro
recommend accompany Executive approval of H.R. 2174,

Robert A. McConnell
Assistant Attorney General

cc: Fred Fielding
M.B. Oglesby



The Congress has presented for my approval H.R. 2174,
a bill which extends the termination date of the transition
provisions of the Bankruptcy Reform Act of 1978 from May 26,
1984 to June 20, 1984. 1In the absence of legislation to
restructure permanently our bankruptcy courts, this extension
is necessary to prevent our current system of bankruptcy
adjudication from expiring. I am disappointed oVer the
failure of Congress to provide the permanent solution that
is needed. We cannot allow, however, a major element of our
federal judicial system to cease operations. Therefore, it

is with some reluctance that I sign H.R. 2174.

The Bankruptcy Reform Act of 1978 provided that its
transition provisions would expire this year and that the
permanent bankruptcy court system contemplated therein would
take effect. However, nearly two years ago, the Supreme
Court held that section 241(a) of the Reform Act violated
Article III of the Constitution by granting excessive authority

to independent, untenured bankruptcy judges.

This constitutional infirmity in the bankruptcy law can
be resolved permanently only by Congressional enactment.
Congress has had repeated opportunities to pass the needed
legislation, but has failed to do so. The Supreme Court
stayed the effective date of its decision, issued on June 28,
1982, until October 4 of that year, but Congress did not act.

The Court again stayed its decision to December 24, 1982, to



no avail. The Judicial Branch was able to keep the bankruptcy
courts operational after the Supreme Court allowed this second
stay to expire by relying on the authority granted by the
Reform Act's transition provisions. However, the transition
provisions were set to expire on March 21, 1984, and the
continued ability of the Judicial Branch to operate the
bankruptcy courts after the transition provisions expire is
subject to considerable doubt. Aithough faced with a clear
deadline of March 31, 1984, Congress was unable to resolve
this matter, so it extended the transition provisions for
another month, to April 30, 1984, and then again to May 26,
1984, Nothing has been accomplished during these additional
periods of time, and Congress has again presented a bill

providing for a further extension of the deadline.

Repeated extensions of the Reform Act's transition
provisions do not constitute a satisfactory solution to the
problems faced by the bankruptcy courts. Debtors, creditors,
employees and shareholders of debtor companies, and the public
at large are entitled to be able to rely on the existence of
a valid system of bankruptcy adjudication from one month to
the next. The bankruptcy court system cannot function with
the necessary efficiency when bankruptcy judges, clerks and
attorneys are uncertain as to the continued availability of a
forum for such cases. Our bankruptcy court system has

deteriorated needlessly over the last two years due to the



uncertainty resulting from this situation. The most able
bankruptcy judges have resigned and the parties have incurred

increased costs and numerous unnecessary delays.

The bill I have signed provides the Congress with another
25 days to resolve the bankruptcy courts crisis. I urge the
Members of Congress to rise to the task and use this time
wisely. I think it would be an embarrassment to Congress
and to the Government as a whole for this pressing problen,
which should have been resolved long ago, to be postponed
any further. The Executive Branch remains ready to provide
the Congress with such assistance as the Congress may find
helpful as it undertakes the further consideration of legisla-

tion to restructure the bankruptcy courts.
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WHITE HOUSE STAFFING MEMORANDUM

pate: >/7/84 ACTION/CONCURRENCE/COMMENT DUE BY: 10:0

sugJecT: PROPOSED PRESIDENTIAL STATEMENT REGARDING BANKRUPTCY LEGISLATION

ACTION FYi - ACTION FYI
VICE PRESIDENT O O McFARLANE o O
MEESE o § McANUS o O
BAKER O & MURPHY O O
DEAVER O m/ OGLESBY.. : =
STOCKMAN W 0O _ ROGERS o O
DARMAN oP \;4 SPEAKES o &
FELDSTEIN O O  SVAHN W O
FIELDING 0 [  VERSTANDIG o O
FULLER J O WHITTLESEY o 0
HERRINGTON O 0O o 0O
HICKEY o O O o0
JENKINS O O o a

' --REMARKS;

May we have your edits/comments on the attached proposed statement

by 10:00 a.m. tomorrow. Thank you.

RESPONSE:

<

Richard G. Darman
Assistant to the President
Ext. 2702



May 4, 1984

VMEMORANDUM FOR RICHARD G. DARMAN
ASSISTANT TO THE PRESIDENT AND
DEPUTY TO THE CHIEF OF STAFF
FROM: FRED F. FIELDING o
COUNSEL TO THE PKESIDENT

SUBJECT: Proposed Presidential Statement
Regarding Bankruptcyv Legislation

Lowell Jensen has recommended that a Presidential statement
urging Congress to act quickly on the bankruptcy legislation
be issued as soon as possible, and has submitted a proposed
Presidential statement to us for clearance. I have reviewed
the proposed DCJ statement and edited it for clarity.

Attached is the DOJ memorandum recommending issuance of a
Presidential statement on bankruptcy and the edited version of
the DOJ proposed statement. Please circulate these materials
for comment as soon as possible. Thank you. :

ttachment



U.S. Department of Justice

-

NG . Office of the Deputy Attorn=v General
+. Atterney Gereral Wasiiingtnn, D.C. 20530
84
MEMORANDUM May 3, 15
TO: Fred F. Fielding

el to-the President

. Coun
FROM: D. ell Jensen
Acting Deputy Attorney General

SUBJECT: Presidential Statement on Bankruptcy

Attached is a draft statement on the bankruptcy courts
situation, which the Department of Justice believes should be
issued by the President. Originally drafted as a signing
statement to accompany the President's recent signature of
S. 2570, which extended the transition provisions of the
Bankruptcy Reform Act of 1978 from April 30, 1984 to May 25,
1984, it has been modified sc that it could be issued upon the
President's return from che Far East or early next week.

If we are to obtain a bill to restructure the
bankruptcy courts and create the needed additional circuit and
district judgeships, Congress must understand that repeated
extensions of the Reform Act's transition provisions do not
represent a viable option. 1In debate on S. 2570 last week, a
number of House Republicans ‘stated that they would not support
another extension, and Chairman Thurmond has indicated he would
not favor that course of action either. The attached statement
would add the President's voice to theirs, and remind Congress of
the need to resolve the remaining differences promptly.

The attached statement does not mention the issue that
is currently preventing action: organized labor's effort to
overturn the Supreme Court's recent Bildisco decision approving
of the unilateral reiection of collective bargaining agreements

" by companies that have £filed for bankruptcy. While the
Department of Justice has no objection to the President raising

that issue in this statement, we would defer to the White House
on how that should be handled.

I recommend that we circulate the attached statement to
those responsible for reviewing such matters, so that it could be
issued no later than the middle of next week. Please call me if
you have any guestions or thoughts on this matter.

Attachment



2t the end cf last month, the Congress presented for my
approval or disapproval S. 2570, a bill to extend the termina-
tion date of the transition provisions of the Bankruptcy
Refcrm Act of 1978 from April 30, 1984 thrcugh May 25, 1984,
In the absence of legislation to restructure permanently our
cankruptcy courts, this extension was necessary to prevent our
current system of bankruptcy adjudication from expiring at the
end of April. While I was most disappointed over the failure
of Congress to provide the permanent legislative solution that
is so sorely needed in this area, I did not believe that we
should allow a major element of our Federal judicial system to
cease operations. Therefore, it was with some reluctance that

I signed S. 2570.

The Bankruptcy Reform AcE‘of 1978 provided that its
transition provisions would expire this year and that the
permanent bankruptcy court s?stem contemplated therein would
take effect. However, nearly two years ago, the Supreme Court
held that éection 241 (a) of the Reform Act violated Article
"ITI of the Constitutiog-by-granting excessive authority to
bahkruptcy judges who lack life tenure and are independent of

the district courts.

+his cone+itutional infirmity in the bankruptcy law carn
be resolved permanently only by Congressional action. Congress
has haé repeated oppcrtunities to pass the needeé legislatien,

but has failed teo do so. ‘ )



ALY

V.
> 5
O
-2- N3
MO
xg’F{
AN
¥ Yy
The Supreme Court staved the effective date of its decision, 2“8
S
issued on June 28, 1982, until October 4 of that year, but § é %
& N Y
, ) <) U
Congress did not act. 1In response to the Justice Department'sfiéii ™\
- NN
motion for an additional stay, the Court again stayed its N

(2R 7
5@;25?

decision to December 24, 1982, but to no avail. At the

-

specific request cf Congress, the Justice Department moved for.;

e &

i
5

177z

another stay, but this was denied by the Court.

e

2After the Court's decision took effect, the Judicial Branch

MAL&

was able to keep the bankruptcy courts operational by promul-

e L
el
7

gating a temporary, emergency rule based on the Reform Act's

Ll ad A

transition provisions. Eowever, the transition provisions

were set to expire on March 31, 1984, and the continued

7

ability of the Judicial Branch to operate the bankruptcy

ok
ot
Ly Shrec

courts after the transition provisions exp.re was and remains

.
A

subject to considerable doubt.

Cepnevwd, .
/M% f}

*J ~
1
Faced with @ clear deadline cf March 31, 1984, Congress still '§ (% s
. - R t\) .
‘did not resolve this matter. Although the Senate acted by Q%%g \§

passing a bill over a year ago, the House did not -eemsider the
The Socl dond Mot Sl (ig7 G
issue until ten days before the deadline The—two -Houses—were

7, 'A
o] MOt e ¢ o s  Lode] fia Grrgy
fe “%'1/ ¢4%4%"£ae(sé@@%f%ihe—%g%gfgémained,mand

N

07 B
—imretead extended the transition provisions for another month, (g§’§
~E

=R

N . . - - - . Ny

to April 30, 1984. s nothing was accomplished cduring this é
AL - . . : . R r—! N
adéitional period of time, Congress presented me with & bill =

‘C

providing for a further extension of the deadline.

o
] /}m’z
Rt

z%}?&cl

2 [
'uLZ

—



Repeated extensicns of the Reform Act's transition
provisions do nct constitute a satisfactory soluticn to the
prcocblems faced by the bankruptcy courts. Debtors, creditors,
emrlovees and shareholders of debtor égmpanies, and the public
at large are entitled to be able to rely on the existence of a
valid system of bankruptcy adjudication fromlone month to the
next. The bankruptcy court svstem cannot function with the
necessary efficiency when its judges, clerks and the attdrneys
practicing before it are uncertain as to its continued exis-
tence. The Federal bankruptcy court system has deteriorated
needlessly over the last two years due to the uncertainty re-
sulting from this situation. Many of the most able bankruptcy
judges have resigned.and the parties in bankruptcy cases have
incurred increased costs apd'hﬁﬁerous unnecessaryv delays.

The bill I signed provided the Congress with another 25
days to resolve the bankruptcyv courts crisis. That deadline
is ncw less than 20 days away. I urge the members of Congress
to,fise to the task for thch they were elected and use this
time wiselyl I believe it would be an embarrassment to
Congress and to the Government as a whole for this pressing
prcbhlem, wﬁich sheuald have been resolved long ago, to be
pcstpened any further. The Executive Branch remains ready to
provide the Congress with such assistance as the Congress may
find'helpful as it uncdertakes the further ccnsideration of -

legislation to restructure the bankruptcy courts.



This constitutional infirmity in the bankruptcy law can be
resolved permanently only by Congressional enactment. Congress
has had repeated opportunities to pass the needed legislation
but has failed to do so. The Senate passed appropriate
legislation on April 27, 1983. The House of Representatives,
however, deferred action beyond that date for almost a year. On
March 21 of this year the House passed a bankruptcy package
which addressed not only the bankruptcy court issue but several
auxiliary issueés as well. Included in this package was a
provision which modifies the holding in the Supreme Court case
decided earlier this year of NLRB v, Bildisco and Bildisco which
concerned the rejection of a collective bargaining agreement in
the bankruptcy“process. Since March 21 efforts have been made
to reach a compromise on the Bildisco language which would be
acceptable to both houses of Congress as well as the business
community nd organized labor.

This is an extremely important issue which concerns the
collective bargaining process in this country. That this is a
difficult issue should not, however, prevent the resolution of
it and, therefore, final action on the larger bankruptcy
package. The Congress as well as the business community and
organized labor have a responsibility to resolve this issue as
quickly as possible so that the deadline of May 25 is not passed
without final resolution of the bankruptcy court issue.



THE WHITE HOUSE

WASHINGTON

April 25, 1984

MEMORANDUM FOR WILLIAM A, NISKANEN
MICHAEL J. HOROWITZ
FRANCIS X. LILLEY
MICHAEL M. UELMANN

DOUGLAS RIGGS
ROBERT KABEL
LEHMANN K. LI
FROM: ROGER B. PORTER /%&o
SUBJECT: Draft Signing Statement ~ S. 2570
As requested at our last Bildisco Working Group meeting,
Dennis Mullins has prepared the attached draft signing state-
ment incorporating comments from his colleagues at Justice.
I would appreciate you forwarding any comments or sug-
gested revisions you have to my office by Noon on Friday,

April 27, 1984. *

Thank you very much.

Attachment
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Office of Legal Policy
Deputy Assistant Attorney General ' Washington, D.C. 20530
MEMORANDUM April 24, 1984

TO: Roger B. Porter
Deputy Assistant to the President
for Policy Development

‘;ﬁy%ennis F. Mullins

FROM: Y
k/'wl eputy Assistant Attorney General
i&ﬁ

Attached is the revised signing statement, incor-
porating comments from the Department of Justice components.

Attachment



The Congress has presented for my approval or disap-
proval S. 2570, a bill to extend the termination date of the
transition provisions of the Bankruptcy Reform Act of 1978 from
April 36, 1984 to May 25, 1984. 1In the absence of legislation to
restructure permanently oﬁr bankruptcy courts, this extension is
necessary to prevent our current system of bankruptcy adjudi-
cation from expiring at the end of this month. While I am most
disappointed over the failure of Congress to provide the perma-
nent solution that is needed, we cannot allow a major element of

our Federal judicial system to cease operations. Therefore, it

is with some reluctance that I have signed S. 2570.

The Bankruptcy Reform Act of 1978 provided that its
transition provisions would exéire this year and that the perma-
nent bankruptcy court system contemplated therein would take
effect. However, nearly two years ago, the Supreme Court held
that section 241(a) of the Reform Act violated Article III of the
Constitution by granting excessive authority to bankruptcy judges

who lack life tenure and are independent of the district courts.

F/’—f This constitﬁtional infirmity in the bankruptcy law can
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decision to December 24, 1982, but to no avail. At the specific
reguest of ngress, the Justice Department moved for another
stay, but this 'as denied by the Court. After the Court's.
decision took effest, the Judicial Branch was able to keep the
bankruptcy courts operational by promulgating a temporary, emer-
gency rule based on the form Act's transition provisions.
However, the transition provisions were set to expire on March 31,
1984, and the cqptinued ability™of the Judicial Branch to operate
the bankruptcy courts after the trarsition provisions expire was
and remains subject to considerable db t. Although faced with a

cleaf deadline of March 31, 1984, Congress™gtill did not resolve

this matter, instead extending the transition

another month, to April 30, 1984. Nothing was acc
during this additional period of time either, and so ngress has
presented me with a bill providing for a further extension of the

deadline.

Repeated extensions of the Reform Act's transition
provisions Qggé& not constituteja satisfactory solution to the
problems faced by the bankruptcy courts. ' Debtors, creditors,
employees and shareholders of debtor companies, and the public at
large are entitled to be able to rely on the existence of a valid
system of bankruptcy adjudication from one month to the next.

The bankruptcy court system cannot function with the necessary
efficiency when bankruptcy judges, clerks and attorneys are
uncertain as to the continued availability of a forum for such

cases. Our bankruptcy court system has deteriorated needlessly



over the last two years due to the uncertainty resulting from
this situation. Many of the most able bankruptcy judges have

(3 ’ * . L
resigned and the parties have incurred increased costs and

numerous unnecessary delays.

The bill I have signed provides the Congress with
another 25 days to resolve the bankruptcy courts crisis. I urge
the members of angress to rise to the task for which they were
elected and use this time wisely. I think it would be an embar-
rassment to Congress and to the Government as a whole for this
pressing problem, which should have been resolved long ago, to be
postponed any further. The Executive Branch remains ready to
provide the Congress with such assistance as the Congress may
find helpful as it undertakes the further consideration of

legislation to restructure the bankruptcy courts.



EXECUTIVE OFFICE OF THE PRZSIDENl \
OFFICE OF MANAGEMENT AND BUDGET

WeSHIRTTON .C 20827

March 13, 1984

' MEMORANDUM FOR MARLIN T"ﬁZWATER
FROM : Peter Madiga .

SUBTJTECT: Attached Outline of Bankruptcy Legislation

Please find attached a general outline of H.R. 3/ S. 445/ S.1031
Bankruotcy Reform Bills. It is. my understanding that at present
Fred Fielding's Office is reviewing the merits of sending any sort
of position to the Hill (House) on this legislation.

H.R. 3 is expected to be taken up befo:e House Rules Committee: .
on Thursday, March 15th, and moved for floor action the following
week (Wednesday or Thirsday) .

If you are in need of additional information, please contact me.

2ttachments : 1

cc: U
Risque
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Puroose of Legislation.

There are two principal components of pending bankruptcy reform
bills. The first restricts the situations in which ordinary
constmers may declare bankruptcy. The second is intended to.
overcome certain constitutional infirmities of the bankruptcy
courts svstem,

Mador Provisions of the Legislation.

~—Consumer Credit

As passed by the Senate, S. 445 and S. 1013 respond to concerns -
of the consumer credit industry and would tighten up the 1978
Bankruptcy Code to make it somewhat more difficult for consumers
to declare bankruptcy. 1In particular, a bankruptcy judge would
be authorized to dismiss a bankruptcy case if he or she
Setermined that allowing 2z debtor to cancel z2ll of his or her
debts would amount to a "substantizl abuse" of the bankruptcy
code. A debtor would be permitted to appeal any such deter-
mination. ' . '

Other reforms contained in the pending legislation include
expediting bankruptcy proceedings for the disposition of grain
assets (& concern of farmers whose grzin occasionally gets )
"stuck” in grain elevators after an elevator operator ‘has gone
bankrupt); protecting the financial interests of shopping center
owners and tenants when a tenant goes bankrupt; barring a person
from discharging debts or other liebilities incurred as a result
of érunk ériving; and placing limitations on fees that certain
bankrupt estates are reguired to pay into the now—defunct
Referees Salary and Expense Fund. (The President vetoed this
lztter provision when it was passed as a separate bill in 1881,
It is highly &iscriminatory private relief-type legislation that
would result in a2 revenue loss in excess of $20 million.)

)%lThe Administration has not taken a formal position on the

_~ coneume- credit provisions of the Senate bill, although a2 Justice
Department bill report is pending clearance in OMB. The Adminis-
tration had no major objection to similar legislation considered
during the 27th Congress. '

—-Bankruptcy Courts

In June 1982, the Supreme Court held that the bankruptcy courts
system created by the Bankruptcy Reform Act of 1978 was
unconstitutional, beczuse the courts that the 1878 Act created
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The Acdministration generally supports S. 1013. As passed by the
Seﬁa;e, S. 1013: . :

© Retains the basic structure of the 19878 Bankrﬁptcy Reform Act
.but gives U.S. District Courts far greater control over the
disposition of bankruptcy cases;

o Allows a bankruptcy case to be "recalled” from a bankruptcy
court to a District Court in 2 number of instances (e.g., where
a particular claim 1nvolves an issue outside the Bankruptey
Code) ; : .

© Authorizes the appointment of 232 bankrupicy judges for l4-yvear
terms; and _ .

© Authorizes the appointment of 61 new U.S. District Court and 24
new U.S. Circuit Court of Appeals judgeships.

The BEouse approach, embodied in E.R. 3, is to.create an entirely
new bankruptcy courts system, with 227 judges appointed for life.
The Bouse bill does not provide for appointment by the President
of additional District Court and Court of Appeals judges. The

" Administration strongly supports the authority to appoint these
additional judges. 4

Status.

S. 445 a2nd S. 1013 (which'incorporates S. 445) passed the Senate
by voice vote on Rpril 27, 1883. ' E.R. 3 was reported by the -
BEouse Judiciery Commlttee on February 23, 1883.



THE WHITE HOUSE

WASHINGTON

April 6, 1984

MEMORANDUM FOR WILLIAM A, NISKANEN
MICHAEL J. HOROWITZ
FRANK LILLY
DOUGLAS RIGGS
LROBERT KABEL

LEHMANN LI .
FROM: ROGER B. PORTER A4¥X
SUBJECT: Bildisco and H.R. 5174

Following our meeting earlier this week the Office of
Legal Policy at the Department of Justice prepared the attached
memorandum with their analysis of legislative proposals regard-
ing rejection of union contracts in bankruptcy cases. A copy
of this memorandum is attached.

It focuses on the labor provisions in H.R. 5174 and
should prove helpful as we refine our position on legisla-
tion in this area.

Attachment



U.S. Department of Justice

Office of Legal Policy

Deputy Assistant Attorney General Washington, D.C. 20530
MEMORANDUM April 5, 1984
TO: Roger B. Porter

Deputy Assistant to the President
and Director of Policy Development

- -

FROM: Dennis F. Mullins J74
Deputy Assistant Attorney General

SUBJECT: Legislative Proposals Régarding Rejection
of Union Contracts in Bankruptcy Cases

On February 22, 1984, in the case of NLRB v. Bildisco &
Bildisco, No. 82-818, the Supreme Court held that a debtor that
has filed for chapter 11 reorganization can reject a collective
bargaining agreement prior to receiving court approval and that
the court shall approve the rejection if the contract burdens the
estate of the debtor and the equities favor rejection. In
response, the House has passed its bankruptcy bill, H.R. 5174, a
portion of which would overturn both aspects of Bildisco and
establish detailed procedures and criteria for the rejection of
union contracts. The Senate Judiciary and Labor Committees have
scheduled a joint hearing on this matter early next week.

In response to your reguest for our views on the labor
provisons of H.R, 5174, this memorandum discusses the state of
the law in light of Bildisco, the substance of H.R. 5174 and some
suggestions in light of the Administration's position on this
issue.

A, Current Law; Bildisco

The Bankruptcy Code, enacted as part of the Bankruptcy
‘Reform Act of 1978, Pub. L. 95-598, generally permits a trustee
or debtor-in-possession 1/ to assume or reject executory con-
tracts at any time until the plan of reorganization is confirmed
" by the bankruptcy court, if in the trustee's "business judgment"

1/ For the sake of clarity, the individual with authority to

- act on behalf of the debtor is referred to in this
memorandum as the trustee, whether he is part of the
debtor's management or an independent third party. Bildisco
involved a debtor~-in-possession, but the policies discussed
in the caBe are equally applicable to trustees.



such action would be in the best interests of the estate.
Assumption or rejection may occur prior to court approval, which
must be obtained. The court makes its own determination as to
whether the trustee's decision was justified,e.although in prac-
tice some deference is generally accorded the trustee. There has
been little dispute that collective bargaining agreements are
executory contracts and that collective bargaining agreements,
because of the strong public policy favoring them, can be reject-
ed only if a standard stricter than the usual "business judgment"
standard is met. Bildisco presented two issues: (1) how strict
of a standard must a trustee meet in order to obtain court
approval for his rejection of a collective bargaining agreement?
and (2) if the trustee rejects a collective bargaining adreement
without either obtaining the prior approval of the bankruptcy
court or complying with the procedures of the National Labor
Relations Act ("NLRA") and obtaining the consent of the union,
can the debtor be found guilty of an unfair labor practice under
the NLRA? Of course, if a collective bargaining agreement can be
rejected only after receiving the approval of a court, then such
rejection cannot violate the NLRA. -

In Parts I and II of the Bildisco opinion, the Court
held (9-0) that the bankruptcy court may approve the rejection of
a collective bargaining agreement by the trustee upon a showing
that the agreement "burdens the estate" and that "the equities
balance in favor of rejecting the labor contract." Slip op.
at 11. 1In Part III, the majority (5-4) held that it is not an
unfair labor practice for a trustee unilaterally to reject a
union contract before formal rejection is considered by the
court.

In Bildisco, the union and the NLRB urged adoption of a
very strict standard, i.e, that unless rejection were permitted,
debtor's reorganization would fail. The Supreme Court rejected
this, adopting instead the less stringent standard described
above. While most collective bargaining agreements burden the
employer to some degree since they generally call for above-
market wage rates and/or inefficient work rules, the Bildisco
standard cannot be viewed as a blank check for business. The
Court qualified its standard in two important respects.

First, the  bankruptcy court must "be persuaded that
reasonable efforts to negotiate a voluntary modification have
been made and are not likely to produce a prompt and satisfactory
solution." Slip op. at 1ll. The Court did not regquire that NLRA
procedures be followed or that any technical, labor law standard
such as "bargained to impasse" be met. However, the NLRA's
policy of negotiating differences must be honored, and the
bankruptcy court should intervene only after "reasonable efforts
to reach agree ent have been made.”" Slip op. at 12, 17-19,

Secogﬁ,uthe bankruptcy court must find that "the policy
of chapter 11 . . . to permit successful rehabilitation of
debtors . . . would be served by [rejection]." Balancing the



equities does not mean a "free-wheeling consideration of every
conceivable equity, but rather only how the equities relate to
the success of the reorganization." Among the factors to be con-
sidered by the bankruptcy courts are "the likelihood and conse-
guences of liquidation for the debtor absent rejection, the
reduced value of the creditors' claims that would follow from
[continuation of the union contract] and the hardship that would
impose on them, and the impact of rejection on the employees

. . the degree of hardship faced by each party [and] any
gualitative differences between the types of hardship each may
face." Slip op. at 12.

Addressing the unfair labor practices issues, the Court
stated that an action against the trustee for unfair labor
practices is actually one to require the trustee to abide by the
collective bargaining agreement. .However, the latter is not an
enforceable contract from the time the bankruptcy petition is
filed until the agreement is assumed by the trustee, if that ever
occurs. Basically, the Court determined that it is not an unfair
labor practice to breach an unenforceable agreement.

B. The House Bill

The relevant provisions are contained in Title II
(Ssubtitle C) of H.R. 5174 (Attached). They render §365(a) of the
Bankruptcy Code (11 U.S.C. §101 et seq.), the provision which
allows trustees (subject to court approval) to reject executory
contracts, inapplicable to collective bargaining agreements. 2/
The bill creates a new section in the business reorganization
chapter of title 11, §1113, as the exclusive vehicle for the
rejection of such agreements and expands the definition of
administrative expenses, which are paid before all other claims,
to maintain union employees' salaries at the full contract rate
until rejection ultimately is approved. The House bill would
change current law in the following ways:

, (1) Prior to moving for rejection, a trustee must
follow new procedures set forth in §1113(d). The trustee
must (a) "meet and confer in good faith with the authorized
representative of the [union] employees" and provide the
representative with "relevant" financial and other informa-
tion; (b) propose modifications to the contract deemed
necessary to successful reorganization and preservation of
the union jobs; (c) have considered, but rejected as
inadequate, alternate modifications proposed by the
authorized representative; and (d) be ready to prove that a
prompt hearing is necessary to successful financial

2/ Collective bargaining agreements are defined in §1113(a) as
those agreements which are covered by Title II of the
~Railway Labor Act or the National Labor Relations Act.



reorganization, No definition for any of these terms is
provided. No time limits are set.

(2) A trustee cannot act unilaterally; a collective
bargaining agreement can be rejected only after court
approval. Furthermore, only after the pre-filing procedures
have been completed may the trustee, under §1113(b), file a
motion requesting that the district court approve rejection.
The court must hold a hearing within 7 to 14 days after the
filing of the debtor's motion unless the court, within the
14 days, extends the time for cause, §1113(e). During this
time, or such time as the court allows, and subject to
conditions set by the court under §1113(f), the authorized
representative again is to be allowed access to "relevant
financial information." The hearing itself is to be com-
pleted within 14 days of its start, but again, the court may
extend the time limit for cause and no deadline is set for a
decision by the court. This amounts to no time limit at
all.

(3) The court may not approve rejection unless the
strictest possible standard short of a union veto is met,
i.e., that, absent rejection, the union jobs will be lost
and any financial reorganization of the debtor will
fail. 3/ Additionally, §1113(g) provides that
rejection may not be authorized if the debtor has failed to
comply with any of the pre-filing procedures. 1In order to
carry its burden in the hearing, the trustee must have
considered even undesirable forms of reorganization in order
to show that no feasible way to reorganize without rejecting
the contract exists. 4/ '

(4) The trustee must pay union employees the wages and
salaries provided in the collective bargaining agreement
even after a court authorizes rejection and until all
appeals are exhausted. This will result in potentially
large costs that a troubled company must be prepared to bear
for an indefinite period. Rejection of the contract is

Chairman Rodino. indicated on the floor that this language --
that the union jobs will be lost -- is not intended to
expand the REA Express test.

On the other hand, this strict interpretation may not
obtain. The courts may hold that the union must show that
the plan of reorganization envisioned by the debtor is not
the only conceivable reorganization plan. Indeed, the union
might be reguired to proffer its own viable plan featuring
retention of the collective bargaining agreement in order to
prevail. However, the result may be the same as the burden
-is likely=to shift back and forth during the hearing.



deemed to occur immediately prior to the filing of the
bankruptcy petition under current law. As a result, the
trustee can immediately lower the wages and, if rejection is

approved, the employees claims are relegated to the lowest
status.

C. Policy Considerations

An important need of a company that files under chap-
ter 11 is to reduce its expenses immediately. If unions had the
ability to prevent rejection or modification of a contract for a
lengthy period they often would have an effective veto power over
the proposed reorganization. On the other hand, unilateral
rejection provides an unfair advantage to the company and lessens
the union's ability to bargain effectively for its members. As
long as unilateral rejection is prohibited and a fair hearing and
final decision can be provided in a short period of time, neither
side acquires undue bargaining power. H.R. 5174 attempts to
provide this by reguiring the hearing to begin 7-14 days after
the trustee's moticn, but fails.

Such ambiguous terms as "relevant financial and other
information" and "financial reorganization" and terms of art such
as "good faith" and "meet and confer" are certain to prolong and
generate disagreement during the negotiating process and engender
litigation. The requirement that the trustee provide financial
and other information needed to determine whether a collective
bargaining agreement should be rejected is potentially unlimited
in scope. 5/ An expansive reading of this section would permit
the labor union access not only to all sorts of information
regarding the debtor, but could include all information regarding
related debtors, including parent and sister companies and
subsidiaries. 6/ As there is no time constraint on the
authorized representative's counter-proposals for modification,
these procedures are potentially interminable. Moreover, if the
bankruptcy court fails to act within the deadlines, the trustee's
only recourse is to appeal -- the trustee may reject a union
contract only after the court has approved such an action under

5/ During the debate on H.R. 5174, Chairman Rodino indicated
T that he did not intend to expand normal discovery with this
provision. However, it is important to note that, with the
exception of statements made on the House floor yesterday,
the only legislative history for any of the provisions of
this bill will be provided by the Senate and the conference
committee, if any.

6/ We also note that only the union representative is entitled
to this discovery. Other creditors should be afforded
"access to“this information as well.



§1113(b). Rejection will only be effective upon exhaustion of
all appeals. Between the enormous potential for delaying tactics
by the authorized representative during the pre-filing negoti-
ating procedures and the potential extensions.of time before the
district court finally acts, the time elapsed between a decision
to reject and a final court decision on the motion could be
considerable. Limitations on the scope of discovery and provi-
sion for immediate interim rejection or for an expedited appeal
process are essential.

‘This bill fails to provide even the likelihood of
timely or meaningful financial relief. We believe a sizeable
majority of union companies would have to liguidate unless they
collude with their bank and trade creditors to operate short-term
under chapter 7, in order to reject the contract (thereby avoid-
ing §1113 which only applies to chapter 11 cases), and then
convert to a chapter 11 case.

The provisions according an administrative priority to
contract scale wages for union employees until rejection of a
collective bargaining agreement give the union and its employees
powerful leverage in dealing with the trustee and other credi-
tors. 7/ Such salaries coculd be very substantial and, since the
Code requires payment in full as a condition of confirmation in
chapter 11 [11 U.S.C. §1129(a) (9) (A)], labor unions could possess
a virtual veto power over reorganization plans. As a practical
matter, these salaries will be paid throughout the case, at least
until rejection, thus preventing any reduction in expenses for
wages. Indeed, if a company can meet the standard for rejection
it might be unable to have its plan confirmed because it could
not generate sufficient cash to pay these first priority claims
either during the course of the case or at confirmation. 1In
effect, the interests of unionized employees are paramount to
those of all other employees, creditors and the stockholders.

7/ Employees are already protected to some extent under the
priority provisions. Section 507 (a) (3) provides a third
priority for wages, salaries, or commissions, including
vacation, severance, and sick leave pay, earned within the
90 days prior to the cessation of the business or the filing
of the petition, up to a total amount of $2,000. Section
407 (a) (4) provides a fourth prlorlty for contrlbutlons to
employee benefit plans. H.R. 5174 affords union employees
additional and superior protection. In addition, to the
extent that this bill creates a first priority for union
contract level wages, it might jeopardize the priority
interests of non-union employees holding third and fourth
priority claims and the ‘interests of the United States as a
“creditor.™



We believe the strict standard for rejection in the
House bill, if changed to require likelihood rather than cer-
tainty that the reorganization will fail, and to clarify that the
"jobs" language is merely hortatory, would not be unacceptable.
However, a codification of the Bildisco standard, with its
balancing factors, is preferable. At a minimum, the detailed
preconditions to the trustees' right to move for rejection must
be eliminated, prompt court action must be guaranteed, provision
for immediate relief or expedited appeals must be made, and wages
must be reducible upon at least preliminary district court
approval of rejection.

D. Conclusion b

What features should prevail in a compromise? Labor
has three primary concerns: no unilateral rejection, access to
information to rebut the trustee's allegations concerning the
need for rejection, and a standard that will ensure that rejec-
tion is allowed only when it is clearly necessary. Business
requires expeditious and final action, certainty that discovery
is not intrusive or prolonged, and a reasonable standard for
rejection of agreements. These positions are not as far apart as
they appear at first blush.

Accordingly, the following elements would seem to be
necessary to form the basis of any generally acceptable compro-
mise: (1) a statutory definition of the standard that must be
met, which we hope would be a codification of Bildisco, with all
of its qualifiers, but which may be as stringent as "likelihood
that the reorganization will fail"; (2) allowance of rejection
only upon approval of the court, but with provision for
expeditious court procedures 8/, such as (a) short, enforceable
time limits, or a preliminary hearing on rejection, similar to a
TRO, with a full hearing later, and (b) a right {(with limits) of
the union and other creditors to obtain information necessary to
evaluate whether the debtor meets the statutory standard;

(3) authority for the debtor to lower its wages once a court
approves rejection, even if appeals can be taken or a full
hearing by the trial court has yet to occur (if rejection is
later held invalid, then the union can have a priority for wages
that should have been paid, but were not); and (4) elimination of
the procedures that must be follcwed before a trustee can move

8/ One such proposal that has been considered by the Senate,
however, raises serious separation of powers concerns by
attempting to regquire a reviewing court to hold in contempt
a lower court that does not act guickly enough. Any
provision specifying short time limits for court action
should be drafted on the assumption that the courts will act
with due diligence on a matter about which Congress has

“expressed so much concern.



for the rejection of a contract, although the requirement of
Bildisco -- that there have been attempts at negotiation (albeit
without technical labor law requirements) -- is acceptable.
Finally, we would suggest that any bill make ¢lear that it is not
applicable to cases where a motion to reject has already been
filed. This is consistent with general fairness and the
agreement reached in the House between legislative leaders and
the lobbyists for Continental Airlines.

Attachment

cc: Michael M. Uhlmann
Special Assistant to the President and
Assistant Director Legal Policy

Michael J. Horowitz
Counsel to the Director
Office of Management & Budget
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constltute.p:ima tacle evidence 0of the valiaiiy and amount
of 2 claim of ownershir of a guantity cf qrazin.’’,
subtlitle C--amendments Relating to Rejection of Collactive
Bargalning Agreements in Bankruptcy

Sec, 275. Section 3¢5(a) of title 11, uUnitea States
rcde, is amenced by striking out ‘**and 766’ and insercting
in lisu therectf **', 766, ard 111377, ;.

Sec. 276. Sectlion Sa3(b)(1)(A) of tltle 11, United
States Coda, 1s arendad by insertino tefcre the ssmlcclen st
the end +thereof the following: **', except that such wages cr
salarlies covesred by a collective bargainin?_a;reevent te
whizh section 1113 of this title cppllies shall only ope
m2asured at the rata2 prascribed for such services 1in such
aqreement".

fec. 277. (a) Title 11 of the Mnited States Code is
amencded by lnsertinag after secticn 1112 the fcllcwine new
secticn:

**§1113. Pejectlicn of collective bargalining agreements

**(a) For purrcses of this secticr ‘ccllectlve
oarcaininc_agreemeﬁt' reans a collective bargzaining
agreement which is qovereg by title II <¢f the Failway latcr
ACt or the watlonal Lazpor Relations Act.

**(b) The trustee may rCeject cr assume a2 ccllective
bé:gaining agreement under this title onlv if and aft=2r the

court approves the radjecticn or =ssumptisn of such

- -
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**(c) The rourt, only cn the mctlicn cf the trustee, may

3 approve the rejection of a collective bargaining agreement

4 under this title only after notice to all parties in

§ lntszrest and a hearingQ

14

11

**(d)(1) The trustee shall--

**(a) meet ana confer in good falth with the
autmorized representative cf the employess whs are
subject tc a collective bargaining agreement: ang

**(B) provide such authorized representative with
tne relevant financial and dther infermaticn.

*Y(2) The %rustee nav file a motlicn for the rejectior of

13 a collective tarcalning agreement unfer this title {f--

14

15

16

17
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19

**(A) the trustee has prcposed mocliflicatlons in such

agreement tc such authorlzed renresentative deemed

=

ecessary by the trustee for successful financlal

reorganization of the debter and preservation cf the

jobs covered by such agreement:
**(P) the trustee has considered but rejacted zas
inadecuate €cr successful financlilal recrganlizzticn o¢

the debtor anc preservation of the Jjops covered by such

3greement al%ernztivs prcrcesals €cr mecdlifying such

agreement maae py such authorlizeda representatives: and
**(C) a precmot hearing on rejection ls neceszsacy to

successful finznclal recrganiration oi the geotor.
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“(e)”Thé court, upon motlion of the trustee to redect a
collecti?e bargaining aqreement, shall hcldé 2n expedited
hearing to determine whether sgch agreemant may be rejected
under this title, not less than 7 days and not more than 14
days 2fter tne fillng of such motion, or withln such
zdditional time as the ccourt, for cause, within such 1u-cay
period fixes. Sucn hearing shall be coﬁ%leteu no later than
14 days after the commencement of such hearinj, or within
such zdditional %time as the ccurt, fcr cause, within such 1u-
day pariod flxes.

‘*(f) The finznclial ‘information relevant tc determining
whether a collectlive pargaining agreement may be rejected
under this title sphzll te rade availeble, under such
conditions anc witnin such time as the court may speciiy, to
the authorized rernresentative of the employess whe are
supject to such agreement.

‘**(q) The court may not acrrove the rejection cf a
collective bargaining zgreem2nt unaer this title unless--

"*(1) the trustee nas ccmplied ®ith subsecticn (d)
©¢f this secticn; end

*t(2) absent rejection of such agresment, the ijoks
covered by such z2greement will be lcst and any financial
reorganization of the deétor will fail.

**(h) Yo fprovisicn of this title shall ke coastrued tc

permit the ftrustz2e unllaterally to terminate vr zlter anv cf
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the wages, hours, terms and conditions established bv a

co0llective bargaining agreement.’’.

(b) The table cf sectlons of chapter 11 of title 11,
United states Code, is amended by inssctins after the iterm

relating to section 1112 the iollowing new i
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**1113. Rejestlon cf.ccllective barqa;n@pq_acreems:ts.".
Subtltle D--Tffactive Daté.of Title

Sec. 299. (a) Fxcept as provided In sudsectlion (p), this
title and the amendments made by thls title shall take
effect on ths: date of the enactment cf thls ict.

() Th2 amendments macde by this tltle shall not za2pply
with respect tc c2ses under title 11 ¢! tha United States

Ccode commenced p21cre the dete of the enactiment of this rct.









STATEMENT OF
SUBMITTE
THE CgMgngﬂg COMMITTEE ON THE JUDICIARY AND
EE ON LABOR AND HUMAN RESOURCES
UNITED STATES SENATE
April 10, 1984
Chairman Thurmond, Chairman Hatch, and Members of the Committees:
Thank you for allowing me the opportunity to submit
for the record this statement which will-discuss the implications
of the recent decision by the U.S. Supreme Court in National

Labor Relations Board v, Bildisco & Bildisco. 1In that

case the Court held that an employer who had filed a petition
for reorganization in bankruptcy could unilaterally abrogate
a collective bargaining agréement. When this occurs, the
employees would be able to pursue in the bankruptcy courts
claims reéulting from rejection of the contract. However,
in the interim, the employer would legally be able to pay
less than the agreed-upon wages and discontinue benefits
and take other actions which could be contra;y to the negotiated
agreement. Legislative proposals have been introduced
to address the effects of this decision. Therefore, I
also today want to set out the guidelines the Administration
believes should be considered as the Congress considers
such legislation. —

It is important that this discussion be placed in the

overall context of furthering a healthy collective bargaining
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Ystem, 1In Passing the National Labor Relations Act in

g:_ 1935, the Congress provided a ig;§f3§%iﬁgagfk“f‘r‘Iabor:;\_1 (s
-zz; and\Tﬁﬁﬁst£4al_peaeeu Embodied in this framework is a .

system of free collective bargaining which enables workers
to decide whether or not they wish to be represented by
organized labor. 1In addition, both labor and management

were given important tools that allow thefi to negotiate

over benefits, job rights, and other matters of vijtal importance
e s ‘r‘%

q

- ,:’ ~
anqx::ndltlons Qﬁiempioyment, and prov1ded emplo ers with
/ ™l

e

i ant protections which give them the flexibility needed
to operate productively.

And this is a poinr that must be emphasized. Our labor
laws strike an essential balance betweeen the needs and
rights of workers and the needs and- rights of’employEre>

/ —
The Congress realrzed thlS balance was not achievable given

th env1ronment which existed before 1935. Employees haad

few legal rights and no realxiegal power to fight for their

o~

best interests. Theézgectment of. the NLRA created an artificial -
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alance by imposing statutory requirements relating to
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healthy of collective bargainfﬁa\tg\v
and management can e

to both.

This Administration firmly believes that bissessesdvienanduiite

ﬂ‘cwﬁudluxalyﬂz o o .
f collective bargaining process is imperative

for the continued well-being of this counEry. We will
oppose any action that impedes that process which is otherwise
unnecessary to protect the nétiohal interest. And it is
with these considerations in mind that we address the issues
raised by the Bildisco decision.

Let me briefly review thé Supreme Court's decision.
The 1978 Amendments to the Bankruptcy Code relaxed the
conditions under which a company can file for Chapter 11
reorganization, Having filed for reorganization, the company
may reject any executory contract if it makes good business
sense to 40 so. In the Bildisco case, the employer, a
building supplies distributor, filed a voluntary petition
for reorganization under Chapter 11 and was authorized
by the Bankruptcy Court to operate as a debtor-in-possession.
While operating as such, the company requested permission
from the Bankruptcy éourt to reject an outstanding collective-

bargaining agreement it had with the Teamsters and unilaterally

changed certain terms of that agreement.
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Th¢/ Supreme Court held that the failure of the employer\m“/
in peorganization to comply with the provisions of the
NZRA regarding modification and termination ‘of a collectlvé
bargaining agreement is not an unfair labor practice. M’M
The Court also ruled that the Bankruptcy Court should permit
rejection "if the debtor can show that the collective bargaining
agreement burdens the estate, and that after careful scrutiny,
the equities balance in favor of rejecting the labor contract."”
Legitimate concerns have been raised by both labor
and management following the issuance of the Supreme Court's
decision., I am sure you are aware of these concerns.
No doubt you have been inundated with views on the subject.
To address the uncertainties resulting from the decision,
various legislative proposals have been considered. And
indeed, as you know, the House of Representatives has passed
legislation which would impose certain restrictions on
a company's ability to reject a collective bargaining agreement.
The matter is now before you. The Administration believes
you should be guided by two principles in your considerations.
First, the delicate balance which has been so important

to our system of collective bargining must be preserveq;

Az
i~ 669 (Atug\s\ /)
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We believe it is important that the policy be maintained
and the collective bargaining system be allowed to continue--ng,
be encouraged to continue--in a manner which restores a
carefull afted balance. w'hw“M“wA.ﬂ?::wﬁﬂmmqw. .

The second guideline we believe you should follow is
that any legislative responsé td the decision should result
in the preservation of jobs. Businesses facing severe
economic problems should be encouraged to assess their
futures and take actions necessary to keep them in business
and their workers working., As the Supreme Court noted,
"(T)he fundamental purpose of reorganization is to prevent
a debtor from going into liquidation, with an attendant

loss of jobs. . ." &MW AQJ‘(MO(;

Infrtherance of these principles, the Administration

ieves any legislation passed h(sggg_Congress should

— :“j:\ . .

specifica ress the following three condétns.

ST~
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First, an emploYeYt§Hou;ga29t be allowed to unilaterally —x

~—

reject a collective bhargaining agrééﬁéus>ﬁisz9ut a reasonable

attempt to nggotiate‘a voluntary modification and without
=
the g;ﬁéf approval of the Bankruptcy Court.
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the Supreme Court set out for rejection of an agreement

=
o

Pimimgiam the legislation should establish a process which

imposes timeframes and deadlines., An unnecessarily lengthy

process is not in the best interests of either management

In conclusion, let.me reiterate this Administration's

tinu;,dxvi‘ﬁaiit; of the collective

absolute support for the

bargaining process. Pegpapﬁfit' not perfect, but it
P S e
is fu ental ngthis Nation's economy.'~dg must net,

ol

% and we wi};g" compromise our commit.menf/to an tnhgpcum
<. a - v

™~

~will work to the digadvantage

erican

ety

1l costs.



MENORANDUM

THE WHITE HOUSE

WASHINGTON

April 3, 1984

TO: M.B. Oglesby

THRU : éam Turner%f

FROM: Bob Kabel )\

SUBJECT: Update on Bankruptcy Legislation/Bildisco

As a result of the meeting today chaired by Roger Porter, the
majority concensus was that an Administration witness -
(Secretary Donovan or his designee) should testify at the
April 10 Judiciary/Labor Committees hearing on the Bildisco
issue. The witness, preferably, should appear first and make
the following three points:

1. There should be no unilateral abrogation of labor
contracts.

2. The standard for abrogation in bankruptcy established
by the Supreme Court in Bildisco should be the standard
enunciated in any legislation.

3. The legislation should clarify a time certain for a
final decision on abrogation of the labor contract.

The Department of Labor Solicitor, Frank Lilly, felt that
testifying was not a good idea. 1In light of the majority
decision, however, his office would draft a statement.
Roger Porter intends to bring this recommendation to the
attention of LSG for a decision.



