
Ronald Reagan Presidential Library
Digital Library Collections

This is a PDF of a folder from our textual collections.

Collection: Kabel Robert J.: Files 
Folder Title: Bankruptcy / BILDISCO (3 of 7) 

Box: 2

To see more digitized collections visit: 
https://www.reaganlibrary.gov/archives/digitized-textual-material 

To see all Ronald Reagan Presidential Library inventories visit: 
https://www.reaganlibrary.gov/archives/white-house-inventories 

Contact a reference archivist at: reagan.library@nara.gov  

Citation Guidelines: https://reaganlibrary.gov/archives/research-
support/citation-guide 

National Archives Catalogue: https://catalog.archives.gov/

https://www.reaganlibrary.gov/archives/digitized-textual-material
https://www.reaganlibrary.gov/archives/white-house-inventories
https://reaganlibrary.gov/archives/research-support/citation-guide
https://reaganlibrary.gov/archives/research-support/citation-guide
https://catalog.archives.gov/


U.S. Department of Justice 

Office of Legislative and Intergovernmental Affairs 

Office of the Assistant Attorney General Washington , D.C. 20530 

t:( 

Honorable David A. Stockman 
Director 
Office of Management and Budget 
Washington, D.C. 

Dear Mr. Stockman: 

Pending Executive approval is H.R. 2174, a bill which, 
as amended, would extend the termination date of the transi­
tion provisions of the Bankruptcy Reform Act of 1978 to June 
20, 1984. The Department of Justice recommends Executive 
approval of H.R. 2174. 

This is the third extension passed by the Congress. 
Repeated extensions of the Act's transition provisions are 
not a satisfactory solution to the bankruptcy court problem. 
We believe that it is appropriate for the Administration to 
state publicly its disappointment over these continued 
extensions and the urgent need to resolve permanently the---­
matter. Enclosed is a proposed statement which we stro ly 
recommend accompany Executive approval of H.R. 2174. 

cc: Fred Fielding 
M.B. Oglesby 

McConnell 
Attorney General 



The Congress has presented for my approval H.R. 2174, 

a bill which extends the termination date of the transition 

provisions of the Bankruptcy Reform Act of 1978 from May 26, 

1984 to June 20, 1984. In the absence of legislation to 

restructure permanently our bankruptcy courts, this extension 

is necessary to prevent our current system of bankruptcy 

adjudication from expiring. I am disappointed over the 

failure of Congress to provide the permanent solution that 

is needed. We cannot allow, however, a major element of our 

federal judicial system to cease operations. Therefore, it 

is with some reluctance that I sign H.R. 2174. 

The Bankruptcy Reform Act of 1978 provided that its 

transition provisions would expire this year and that the 

permanent bankruptcy court system contemplated therein would 

take effect. However, nearly two years ago, the Supreme 

Court held that section 24l(a) of the Reform Act violated 

Article III of the Constitution by granting excessive authority 

to independent, untenured bankruptcy judges. 

This constitutional infirmity in the bankruptcy law can 

be resolved permanently only by Congressional enactment. 

Congress has had repeated opportunities to pass the needed 

legislation, but has failed to do so. The Supreme Court 

stayed the effective date of its decision, issued on June 28, 

1982, until October 4 of that year, but Congress did not act. 

The Court again stayed its decision to December 24, 1982, to 
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no avail. The Judicial Branch was able to keep the bankruptcy 

courts operational after the Supreme Court allowed this second 

stay to expire by relying on the authority granted by the 

Reform Act's transition provisions. However, the transition 

provisions were set to expire on March 21, 1984, and the 

continued ability of the Judicial Branch to operate the 

bankruptcy courts after the transition provisions expire is 

subject to considerable doubt. Although faced with a clear 

deadline of March 31, 1984, Congress was unable to resolve 

this matter, so it extended the transition provisions for 

another month, to April 30, 1984, and then again to May 26, 

1984. Nothing has been accomplished during these additional 

periods of time, and Congress has again presented a bill 

providing for a further extension of the deadline. 

Repeated extensions of the Reform Act's transition 

provisions do not constitute a satisfactory solution to the 

problems faced by the bankruptcy courts. Debtors, creditors, 

employees and shareholders of debtor companies, and the public 

at large are entitled to be able to rely on the existence of 

a valid system of bankruptcy adjudication from one month to 

the next. The bankruptcy court system cannot function with 

the necessary efficiency when bankruptcy judges, clerks and 

attorneys are uncertain as to the continued availability of a 

forum for such cases. Our bankruptcy court system has 

deteriorated needlessly over the last two years due to the 
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uncertainty resulting from this situation. The most able 

bankruptcy judges have resigned and the parties have incurred 

increased costs and numerous unnecessary delays. 

The bill I have signed provides the Congress with another 

25 days to resolve the bankruptcy courts crisis. I urge the 

Members of Congress to rise to the task and use this time 

wisely. I think it would be an embarrassment to Congress 

and to the Government as a whole for this pressing problem, 

which should have been resolved long ago, to be postponed 

any further. The Executive Branch remains ready to provide 

the Congress with such assistance as the Congress may find 

helpful as it undertakes the further consideration of legisla­

tion to restructure the bankruptcy courts. 



Document No. -------.~-----+-I. 

WHITE HOUSE STAFFING MEMORANDUM 

DATE: __ S_/ _7_/ _8_4 __ ACTION/CONCURRENCE/COMMENT DUE BY: 10:00 

SUBJECT: PROPOSED PRESIDENTIAL STATEMENT REGARDING BANKRUPTCY- LEGISLATION 

ACTION FYI ACTION FYI 

VICE PRESIDENT □ □ McFARLANE □ □ 
MEESE □ V McMANUS ~□ 
BAKER □ v MURPHY □ □ 

✓ 
-t: . · 

~ DEAVER □ OGLESBY .. -- --- -· ~~~ 

□ ....... . 

STOCKMAN ~ ;ts ROGERS □ □ 
DARMAN OP SPEAKES □ 
FELDSTEIN □ □ SVAHN ~ □ 
FIELDING 

✓" ~ 
VERSTANDIG □ □ 

FULLER WHITTLESEY □ □ 
HERRINGTON □ □ □ □ 
HICKEY □ □ □ □ 
JENKINS □ □ □ □ 

- REMA~KS: 

May we have your edits/comments on the attached proposed statement 

by 10:00 a.rn. tomorrow. Thank you. 

RESPONSE: 

Richard G. Darman 
Assistant to the President 

Ext. 2702 
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May 4, 19 84 • 

~~ MORANDUM FOR RICHARD G. DARMAN 

FROM: 

SUBJECT: 

ASSISTANT TO THE PRESIDENT AND 
DEPUTY TO THE CHIEF OF STAFF 

FRED F. FIELDIN~ 
COUNSEL TO THE PRESIDENT 

Proposed Presidential Statement 
Regarding Bankruptcy Legislation 

Lowell Jensen has recommended that a Presidential statement 
urging Congress to act quickly on the bankruptcy legislation 
be issued as soon as possible, and has submitted a proposed 
Presidential statement to us for clearance. I have reviewed 
the proposed DOJ statement and edited it for clarity. 

Attached is the Do·J memorandum recommending issuance of a 
Presidential statement on bankruptcy and the edited version of 
the DOJ proposed statement. Please ~irculate these materials 
for comment as soon as possible. Thank you. 

Attachment 
,..• 7"'-



U.S. Department of Jusr) c~ 

: ... ·-----~~ -· Office of the Deputy Attorn~y General 

ll'asil in1;1n 11 . D.C. J053(J 

MEMORANDUM 
May 3, 1984 

TO: 

FROM: 

Fre~. Fielqing 
Co~·- ~

1
President_ 

D. l ell Jensen 
Acting Deputy Attorney General 

SUBJECT: Presidential Statement on Bankruptcy 

Attached is a draft statement on the bankruptcy courts 
situation, which the Department of Justice believes should be 
issued by the President. Originally drafted as a signing 
statement to accompany the President's recent signature of 
s. 2570, which extended the transition provisions of the 
Bankruptcy Reform Act of 1978 from April 30, 1984 to May 25, 
1984, it has been modified so that it could be issued upon the 
President's· return from -che Far East or early next week. 

If we are to obtain a bill to restructure the 
bankruptcy courts and create .the needed additional circuit and 
district judgeships, Congres·s must understand that repeated 
extensions of the Reform Act's transition provisions do not 
represent a viable option. In debate on S. 2570 last week, a 
number of House Republicans ·stated that they would not support 
another extension, and Chairman Thurmond has indicated he would 
not favor that course of action either. The attached statement 
would add the President's voice to theirs, and remind Congress of 
the need to _resolve the remaining differences promptly. 

The attached statement does not mention the issue that 
·is currently" · preventing action: organized labor's effort to 
overturn t~e Supreme Court's recent Bildisco decision approving 
of the unilateral rejection of collective bargaining agreements 

· by companies that have filed for bankruptcy. While the 
Department of Justice has no objection to the _President raising 
that issue in this statement, we would defer to the White House 
on how that should be handled. 

-I recommend that we circulate the attached statement to 
those responsible for reviewing such matters, so that it could be 
issued no later than the middle of next week. Please call me if 
you have any questions or thoughts on this matter. 

Attachment 



At the end cf last month, the Congress presented for my 

approval or disapproval S. 2570, a bill to ext~nd the termina­

tion date of the transition provisions of the Bankruptcy 

Reform Act of 1978 from April 30, 1984 through May 25, 1984. 

In the absence of legislation to rest~ucture permanently our 

bankruptcy courts, this extension was necessary to prevent our 

current system of bankruptcy adjudication from expiring at the 

eDd of April. While I was most disappointed over the failure 

of Congress to provide the permanent legislative solution that 

is so sorely needed in this area, I did not believe that we 

should allow a major element of our Federal judicial system to 

cease operations. Therefore, it was with some reluctance that 

I signed S. 2570. 

The Bankruptcy Reform Act of 1978 provided that its 
.,.• 'T'-

transition provisions woul"d expire this year and that the 

permanent. bankruptcy court system contemplated therein would 

take effect. However, nearly two years ago, the Supreme Court 

held that section 241(a) of the Reform Act violated Article 

· r!I p£ the Constitution -by· granting excessive authority to 
.-

bankruptcy judges who lack . life tenure and are independent of 

the district courts. 

·.i:·his cons-ti tutional infirrni ty in the bankruptcy law can 

be resolved permanently only by Congressional action. Congress 

has h~d repeated opportunities to pass the needed legislation, 

but has failed to do so. 



., 

~ 

-2-
~ r' 

. ~ c-L -~ 
~ (~~ 
..., ~ 

Th e Supreme Court stayed the effective date of its decision, ~ 1~ 
issued on June 28, 1982, until October 4 of that year, but ft~ 
Congress did not act. In response to the Justice Departrnent•s ~~t \ 

motion for an additional stay, the Court again stayed its ~ ~ 
.r--.c --~ 

decision to December 24, 1982, but to no · avail. At the ~ <i':~ 

specific request of Congress, the Justice Department moved for Ji "-

After the Court's decision took effect, the Judicial Branch 

was able to keep the bankruptcy courts operational by prornul-

gating a temporary, emergency rule based on the Reform Act's 

transition provisions. Eowever, the transition provisions 

were set to expire on March 31, 1984, and the continued 

ability of the Judicial B~anc~ -to operate the bankruptcy 

~] 
i ti 
~~ 

~ -~~ -courts after the transition provisions exp;re was and remains ~~ -

l l subject to considerable doubt. 

Faced .with a clear deadline of March 31, 1984, Congress still ~ t ~ 
·di_9 not resolve this matter. Although the Senate acted by ~ ~ J . 

. . c,7-e:,,-f-: ~ -'~ " ' ] 
passing a bill over a year ago, the House did not --eer.·cide-r the ~' 

10 ~ c,J,,wf /✓a..v,u_ J.u1o t<~CJt,.,_ .'. 
1.~1 

issue until ten days before the deadline~ The~.s.es-were ~~ 

__o ~ hf_jae.d,i.:@1'<££.~:1=~ _,tvcf_~ hulq ,,/ :~· C~ ~ttv~.,, .. ; T"\, 7Y 
li:c-abl~ to r(/~~ J n thijoo-r~e-t~_~e_d.,.---aftd - ,.

18 
~ 

-dn~to«d extended the transition provisions for another month, •~ 

to April 30 ., 1984. As nothing wa s accomplished during this 

additional period of time, Congress presented we ~ith a bill 

providing for a further extension of the deadline. 

~ 
• J~ 

~ 
1~ 

I~~ 
~ ~: -~ 

!~- ~~ ~ 
~ ~ 

~ 
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• 
Repeated extensions of the Reform Act's transition 

prov~sions do not constitute a satisfactory soluticn to the 

?roblerns faced by the bankruptcy courts. Debtors, creditors, 

e mploy ees and shareholders of debtor companies, a.nd the public 

at large are entitled to be able to rely ·on the existence of a 

valid s y stem of bankruptcy adjudication from one month to the 

next. The bankruptcy court system cannot function with the 

necessary efficiency when its judges, clerks and the attorneys 

practicing before it are uncertain as to its continued ·exis­

tence. The Federal bankruptcy court system has deteriorated 

needlessly over the last two years due to the uncertainty re­

sulting from this situation. Many of the most able bankruptcy 

judges have resigned and the parties in bankruptcy cases have 

i~curred increased costs and numerous unnecessary delays. 

The bill I signed provided the Congress with another 25 

day s to resolve the bankruptcy courts crisis. That dendline 

is new less than 20 days away. ·I urge the members of Congress 
. 

to~ rise to the task foi which they were elected and use this 

time wisely. I believe it would be an embarrassment to 

Congress and to the Government as a whole for this pressing 

problem, which shc~l~ have been resolved long ago, to be 

pcstponed any further. The Executive Branch remains reacy to 

provide the Congress with such assistance 2s the Congress may 

find helpful as it undertakes the further consideration of 

legislation to restructure the bankruptcy courts. 



This constitutional infirmity in the bankruptcy law can be 
resolved permanently only by Congressional enactment. Congress 
has had repeated opportunities to pass the needed legislation 
but has failed to do so. The Senate passed appropriate 
legislation on April 27, 1983. The House of Representatives, 
powever, deferred action beyond that date for almost a year. On 
March 21 of this year the House passed a bankruptcy package 
which addressed not only the bankruptcy court issue but several 
auxiliary issues as well. Included in this package was a 
provision which modifies the holding in the Supreme Court case 
decided earlier this year of NLRB v. Bildisco and Bildisco which 
concerned the rejection of a collective bargaining agreement in 
the bankruptcy•process. Since March 21 efforts have been made 
to reach a compromise on the Bildisco language which would be 
acceptable to both houses of Congress as well as the business 
community nd organized labor. 

T.his is an extremely important issue which concerns the 
collective bargaining process in this country. That this is a 
difficult issue should not, however, prevent the resolution of 
it and, therefore, final action on the larger bankruptcy 
package. The Congress as well as the business community and 
organized labor have a responsibility to resolve this issue as 
quickly as possible so that the deadline of May 25 is not passed 
without final resolution of the bankruptcy court issue. 



MEMORANDUM FOR 

FROM: • 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

April 25, 1984 

WILLIAM A. NISKANEN 
MICHAEL J. HOROWITZ 
FRANCIS x. LILLEY 
MICHAEL M. UHLHANN 
DOUGLAS RIGGS 
ROBERT KABEL 
LEHMANN K. LI 

ROGER B. PORTER ~t;J 
Draft Signing Statement 

• 

- s. 2570 

, As requested at our last Bildisco Working Group meeting, 
Dennis Mullins has prepared the attached draft signing state­
ment incorporating comments from his colleagues at Justice. 

I would appreciate you forwarding any co~~ents or sug­
gested revisions you have to my office by Noon on Friday, 
April 27, 1984. • 

Thank you very much. 

Attachment 



u . .3. ut:pann1t:11 L u1 J i.c,;u~t 

Office of Legal Policy 

Deputy Assistant Attorney General Washington, D.C. 20530 

MEMORANDUM 

TO: 

FROM: 

April 24, 1984 

Roger B. Porter 
Deputy Assistant to the President 

for Policy Development ~-{t
1

·-, , ;eepnuntiys F. Mullins 
/J f/ Assistant Attorney General 

Attached is the revised signing statement, incor­

porating comments from the Department of Justice components. 

Attac·hment 



The Congress has presented for my approval or disap­

provals. 2570, a bill to extend the termination date of the 

• transition provisions of the Bankruptcy Reform Act of 1978 from 

April 30, 1984 to May 25, 1984. In the absence of legislation to 

restructure permanently our bankruptcy courts, this extension is 

necessary to pr~vent our current system of bankruptcy adjudi­

cation from expiring at the end of this month. While I am most 

disappointed over the failure of Congress to provide the perma-
"' 

nent solution that is needed, we cannot allow a major element of 

our Federal judicial system to cease operations. Therefore, it 

is with some
1

reluctance that I have signed s. 2570. 

The Bankruptcy Reform Act of 1978 provided that its . 
transition provisions would expire this year and that the perma-

nent bankruptcy court system contemplated therein would take 

effect. However, nearly two years ago, the Supreme Court held 

that section 24l(a} of the Reform Act violated Article III of the 

Constitution by granting excessive authority to bankruptcy judges 

~ho lack life tenure and are independent of the district courts. 

This cons ti t .utional infirmity in the bankruptcy law can 

be resolved permanently only by Congressional enactment. eon-=' · 

gress has had repeated opportunities to pass the needed legis­
.~ k~.ti ,tvdz,,ef ;i✓.:-- -:J 7 c ;c; t-,J. 

lation, but has failed to do so. The=Sup.J:'..eme=Cou:r::t::::stayed ~he 
/ / , . ~ 1 I -'L • , ' IA. fi( (' ~ ~~ ~ ' • • -
1 ~ --"-- ~w-llc'c'L vPU l • • ' ¥ 8 =~::t>*7jz;g't,r_;= J . 

ftf&~~~~~ ~"<-{,<..,_ bf-- ' :e~ -;---n-s2, until ---

-Oct.--0ber 4 of---4:,h.a..:t yearf bu-t~ess did not:----a~. In---r--esponse- t--e 

\ -t:he Justice Department's motion, the Court again stayed its 
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decision December 24, 1982, but to no avail. At the specific 

request of 

stay, but this 

decision took effe 

bankruptcy 

the Justice Department moved for another 

denied by the Court. After the Court's. 

the Judicial Branch was able to keep the 

tional by promulgating a temporary, emer-

gency rule based on the 

However, the transition 

1984, and the continued 

form Act's transition provisions. 

were set to expire on March 31, 

the Judicial Branch to operate -

clear deadline of March 31, 1984, Congress not resolve , 

this matter, instead extending the transition ovisions for 

. 
during this additional p2riod of time either, and so ngress has 

presented me with a bill providing for a further extension of the 

deadline. 

Repeated extensions of the Reform Act's transition 

provisions :o~~ not constitut~l a satisfactory solution to the 

problems faced by the bankruptcy courts. · Debtors, creditors, 

•employees and shareholders of debtor companies, and the public at 

large are entitled to be able to rely on the existence of a valid 

system of bankruptcy adjudication from one month to the next. 

The bankruptcy court system cannot function with the necessary 

efficiency when bankruptcy judges, clerks and attorneys are 

uncertain as to the continued availability of a forum for such 

cases. Our bankruptcy court system has deteriorated needlessly 
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over the last two years due to the uncertainty resulting from 

this situation. Many of the most able bankruptcy judges have 

. . 
resigned and the parties have incurred increased costs and 

numerous unnecessary delays. 

The bill I have signed. provides the Congress with 

another 25 days to resolve the bankruptcy courts crisis. I urge 

the members of Congress to rise to the task for which they were 
• 

elected and use this time wisely. I think it would be an embar­

rassment to Congress and to the Government as a whole for this 

pressing pro~lem, which should have been resolved long ago, to be 

postponed any further. The Executive Branch remains ready to 

provide the Congress with such assistance as the Congress may . 
find helpful as it undertakes the further consideration of _ 

legislation to restructure the bankruptcy courts. 



'2. -~D...«..c.-, 
EXECUTIVE OFFICE OF THE PRt:SIDENT \ 

OFF ICE OF MANAGEMENT AND BUDGET 

HEMORANDU.M FOR !~RLIN_BAzt"7ATER 

FROM: Peter Madigaqy 

March 13, 1984 

SUB,TECT: Attached O~ne of Bankruptcy ·Legislation 

Please find attached a general outline of H.R. 3/ S. 445/ S.1O31 
Bankruptcy Reform Bills. It is . my understanding that · at present 
Fred Fielding'-s Office is reviewing the merits of sending any sort 
of position to the Rill "(House) on this legislation. 

H.R. · 3 is expected to be taken up before House Rules Committee 
on Thursday, March 15th, and mov~d for floor action the following 
week (Wednesday or Thtirsday). 

If you are in need of additional information, please contact me. 

Attachments 1 

cc~ 

~ 
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Pu roose of Legislation. 

There 2.re .two principal cornpqnents of pending bankruptcy reform 
bills. The first restricts the situations in which ordinary 
cons umers may declare bankruptcy. Th~ second is intended to. 
overcome certain constitutional infirmities of tb.e bankruptcy 
co'urts s ystem. 

... 
Major Provisions of the Legislation. 

--Consumer Credit 

As passed by the Senate, S. 445 ands. 1013 respond to concerns 
of the consumer credit industry and would tighten up the 1978 
Bankruptcy Code to ma~e it somewhat more difficult for consumers 
to declare bankruptcy. In patticular, . a bankruptcy judge would 
be authorized to dismiss a bankrriptcy case if he or she 
determined that allowing a debtor to cancel all 0£ his or her 
debts would amount to a "substantial abusen of the bankruptcy 
cooe. A debtor would be permitted to appeal any such deter­
mination. 

Other reforms contained in .the pending legislation include . 
exo~ditina bankruptcy proceedings for the disposition of grain 
assets (a.concern of farmers whose grain occasionally gets 
"stuck" in grain elevators after an elevator operator ·has gone · 
bankrupt); protecting the financial interests of shopping center 
c,.;.mers and tenants when a .tenant goes bankrupt; barring a person 
=rom discharging debts or other liabilities incurred. as a result 
of drunk driving; and placing limitations on fees that certain 
bankrupt estates are required to pay into the now-defunct 
Referees Salary ana Expense Fund. (The President vetoed this 
latter provision when it was passed as a separate bill in 19?1~ 
It is highly discriminatory private relief-type legislation that 
would result in a revenue loss in excess of $20 million.) 

The . Administration has not taken a formal positi6n on the 
r ~·t nro i · t e ena~e although a Justic~ 

Department bill report is pendin.g . clearance in 0MB. The Adminis-:­
iration hijd no major objection to similar legislation considered 
during the 97th Congress. 

--Bankruptcv Courts 

In Ju ne 1982, the Supreme Court hela that the bankruptcy courts 
system created by the Bankruptcy Reform Act _of 1978 was 
unconstitutional, because the courts that the 1978 Act created 
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~e:e s1~en overly-b:o a~ authority and insufficient independence 
:=. .. ,....- ::. :- 7" c,-:.he.r br 2nc '. e s o:= thE- ?ec3er2.l G0 ''= : ~:::er:t. Sin~e t ::2:.t 
ti~e, bankruptcy proceedings have been ad.ministered by Dnited 
States District Courts operating under interim emergency rules. 

The Administration generally supports S. 1013. As passed by the 
Senate, S •. 1013: 

o Retains the basic structure of the 1978 Bankruptcy Reform Act 
. but gives D.S. District Courts far greater control over the 
dispos i tion of bankruptcy cases; 

o Allo-,..•s a bankruptcy case to be "recalled" from a bankruptcy . 
court to a District Court in a number of instances (e.g., where 
a particular claim involves ari issue outside the Bankr~ptcy · 
Code); 

-
o Authorizes the appointment of 232 bankruptcy judges for 14-year 

terms; and 

o Authorizes the appointment of 61 new U.S. District Court and 24 
new U.S. Circuit Court of Appeals judgeships. 

-
The Bouse approach, embodied in B.R. 3, is to . create an entirely 
new bankruptcy courts system, with 227 judges appointed . for life. 
The Bouse bill does not provide for appointment by the President 
of additional District Court and Court . of Appeals judges. The 

. Administration strongly supports the authority to appoint thes~ 
additional judges. 

Status. 

- s. 445 ands. 1013 (which incorporates S. 445) passed the Senate 
by voice vote on April 27, 1983. B.R. 3 was reported by the 
Bouse Judiciary Committee on February 23, 1983. 

.. 



THE WHITE HOUSE 

WASHINGTON 

April 6, 1984 

MEMORANDUM FOR WILLIAM A. NISKANEN 
MICHAEL J. · HOROWITZ 
FRANK LILLY 

FROM: 

SUBJECT: 

DOUGLAS RIGGS 
~ERT KABEL 

LEHMANN LI 

ROGER B. PORTER,,f_t'j7 

Bildisco and H.R. 5174 

• 

Following our meeting earlier this week the Office of 
Legal Policy at the Department of Jµstice prepared the attached 
memorandum with their analysis of legislative proposals regard­
ing rejection of union contracts in bankruptcy cases. A copy 
of this memorandum is attached. 

It focuses on the labor provisions in H.R. 5174 and 
should prove helpful as we refine our position on legisla­
tion in this area. 

Attachment 



U.S. Department of Justic.t ­

Office of Legal Policy 

Depuiy Assistant Attorney General Washington, D.C. 20530 

MEMORANDUM April 5 , 1984 

TO: Roger B. Porter 
Deputy Assistant to the President 

and Director of Policy Development .. 
FROM: Dennis F. Mullins LJ?hf 

Deputy Assistant Attorney General 

SUBJECT: Legislative Proposals Regarding Reject ion 
of Union Contracts in Bankruptcy Cases 

On February 22, 1984, in the case of NLRB v. Bildisco & 
Bildisco, No. 82-818, the Supreme Court held that a debtor that 
has filed for chapter 11 reorganization can reject a collective 
bargaining agreement prior to receiving court a pproval and that 
the court shall approve the rejection if the contract burdens the 
estate of the debtor and the equities favor rejection. In 
response, the House has passed its bankruptcy bill, H.R. 5174 , a 
portion of ·which would overturn both aspects of Bildisco and 
establish detailed procedures and criteria for the rejection of 
union contracts. The Senate Judiciary and Labor Committees have 
scheduled a joint hearing on this matter early next week. 

In response to your request for our views on -the labor 
provisons of H.R. 5174, this memorandum discusses the state of 
the law in light of Bildisco, the substance of .H.R. 5174 and some 
suggestions in light of the Administration's position on this 
issue. 

A. Current Law; Bildisco 

Th~ Bankruptcy Code, enacted as part of ,the Bankruptcy 
·Reform Act of 1978, Pub. L. 95-598, generally p e rmits a trustee 
or debtor-in-possession 1/ to assume or reject executory con­
tracts at any time until-the plan of reorganizat ion is confirmed 
by the bankruptcy court, if in the trustee's "bu siness judgmen t" 

1/ For the sake of clarity, the individual wi t h authority to 
act on behalf of the debtor is referred to in this 
memorandum as the trustee, whether he is p art of the 
debtor's management or an independent third party. Bildisco 
involved a debtor-in-possession, but the policies discus s ed 

• in the ca~e are equally applicable to trustees. 
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such action would be in the best interests of the estate. 
Assumption or rejection may occur prior to court approval, which 
must be obtained. The court makes its own determination as to 
whether the trustee's ·decision was justified,. al though in prac­
t ice some deference is generally accorded the tru stee. There has 
been little dispute that collective bargaining a g reements are 
executory contracts and that collective bargainin g agreements, 
because of the strong publ"ic policy favoring them , can be re j ect­
ed only if a standard stricter than the usual "bu siness judgment" 
standard is met. Bildisco presented two issues: (1) how strict 
of a standard must a trustee meet in order to obt ain court 
approval for his rejection of a collective pargaining agreement? 
and (2) if the trustee rejects a collective bargaining agreement 
without either obtaining the prior approval of t h e _bankruptcy 
court or complying with the procedures of the Nat ional Labor 
Relations Act ("NLRA") and obtaining the consent of the union, 
can the debtor be found guilty of an unfair labor practice u n der 
the NLRA? Of course, if a collective bargaining a greement can be 
rejected only after receiving the approval of a c o urt, then such 
rejection cannot violate the NLRA. 

In Parts I and II of- the Bildisco opinion, the Court 
held (9-0) that the bankruptcy court may approve t he rejection of 
a collective bargaining agreement by the trustee u pon a showing 
that the agreement "burdens the estate" and that ~the equities 
balance in favor of rejecting the labor contract .fl Slip op. 
at 11. In Part III, the ,majority (5-4) held that it is not an 
unfair labor practice for a trustee unilaterally t o reject a 
union contract before formal rejection is consider ed by the 
court. 

In Bildisco, the union and the NLRB urge d adoption of a 
very strict standard, i.e, that unless rejection were permitted, 
debtor 1 s reorganization would fail. The Supreme Court reject ed 
this, adopting instead the less stringent standard described 
above. While most collective bargaining agreement s burden the 
employer to some degree since they generally cal i for above­
market wage rates and/or inefficient work rules, t he Bildisco 
standard cannot be viewed as a blank check for b us iness. The 
Court qualified its standard in two important respects. 

First, the· bankruptcy court must "be persuaded that 
reasonable efforts to negotiate a voluntary modi f ication have 
been made and are not likely to produce a prompt and satisfactory 
solution." Slip op. at 11. The Court did not require that NLRA 
procedures be followed or that any ~echnical, lab or law standard 
such as "bargained to impasse" be met. However, t he NLRA's 
policy of negotiating differences must be honored, and the 
bankruptcy court should intervene only after "reasonable efforts 
to reach agreement have been made." Slip op. at 1 2, 17-19 .• 

Second, the bankruptcy court must find t hat "the policy 
of cnapter 11 :· •. to permit successful rehabilitation of 
debtors ... would be served by [rejection)." Balancing the 
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equities does not mean a "free-wheeling considerat i on of every 
conceivable equity, but rather only how the equities relate to 
the success of the reorganization." Among the factors to be con­
sidered by the bankruptcy courts are "the likelihood and conse­
quences of liquidation for the debtor absent rejection, the 
reduced value of the creditors' claims that would follow from 
[continuation of the union contract] and the hardship that would 
impose on them, and the impact of rejection on the employees 
... the degree of hardship faced by each party [and] any 
qualitative differences between the types of hardship each may 
face." Slip op. at 12. 

Addressing the unfair labor practices issues, the Court 
stated that an action against the trustee for unfair labor 
practices is actually one to require the trustee to abide by the 
collective bargaining agreemen.t . . However, the latter is not an 
enforceable contract from the time the bankruptcy petition is 
filed until the agreement is assumed by the trustee, if that ever 
occurs. Basically, the Court determined that it is not an unfair 
labor practice to breach an unenforceable agreement. 

B. The House Bill 

The relevant provisions are contained in Title II 
(Subtitle C) of H.R. 5174 (Attached). They render §365(a} of the 
Bankruptcy Code (11 u.s.c. §101 et~-), the provision which 
allows trustees (subject ' to court approval) to reject executory 
contracts, inapplicable to collective bargaining a g reements. 2/ 
The bill creates a new section in the business reorganization­
chapter of title 11, §1113, as the exclusive vehicle for the 
rejection of ·such agreements and e xpands the definition of 
administrative e xpenses, which are paid before all othe-r claims, 
to maintain union employees' salaries at the full contract rate 
until rejection ultimately is approved. The House bil l would 
change current law in the following ways: 

2/ 

(1) Prior to mo.ving for rejection, a trustee mu st 
follow new procedures set forth in §1113(d). The trustee 
must (a) "meet and confer in good faith with t h e a u thorized 
representative of the [union] employees" and provide the 
representative with "relevant" financial and other informa­
tion; (b) propose modifications to the contract deemed 
necessary to successful reorganization and preservation of 
the union jobs; (c) have considered, but rejected as 
inadequate, alternate modifications proposed by the 
authorized representative; and (d) be ready to prove that a 
prompt hearing is necessary to successful financial 

Collective bargaining agreements are defined in §1113(a) as 
those agreements which are covered by Title II of the 

~Railway Labor Act or the National Labor Relations Act. 
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reorganization. No definition for any of t h ese terms is 
provided. No time limits are set. 

(2) A trustee cannot act unilateral-ly; a collective 
bargaining agreement can be rejected only after court 
approval. Furthermore, only after the pre-filing procedure s 
have been completed may the trustee, under §1113(b), file a 
motion requesting that the district court approve re j ection . 
The court must hold a hearing within 7 to 14 days after the 
filing of the debtor's motion unless the cou rt, within the 
14 days, extends the time for cause, §1113(e). Durin g this 
time, or such time as the court allows, and subject to 
conditions set by the court under §lli~(f), the auttiorized 
representative again is to be allowed access to "relevant 
financial information." The hearing itself is to be com­
pleted within 14 days of its start, but aga i n, the court may 
extend the time limit for cause and no dead l ine is set for a 
decision by the court. This amounts to no time limit at 
all. 

(3) The court may not approve rejectio n u nless the 
strictest possible standard short of a union veto is met, 
i.e., that, absent rejection, the union jobs wi ll be lost 
and any financial reorganization of the debt or will 
fail. 3/ Additionally, §1113(g) provides t h at 
rejection may not be authorized if the debto r has failed to 
comply with any of the pre-filing procedures. In order to 
carry its burden in the hearing, the trustee must have 
considere d even undesirable forms of reorgan ization in order 
to show that no feasible way to reor~anize with out r~jectin g 
the contract exists. 4/ 

(4) The trustee must pay union employees the wages and 
salaries provided in the collective bargaini ng agreement 
even after a court authorizes rejection and until all 
appeals are exhausted. This will result in potentially 
large costs that a troubled company must be pre pared to bear 
for an indefinite period. Rejection of the con tract is 

Chairman Rodino. indicated on the floor that this language 
that the union jobs will be lost -- is not i ntended to 
expand the REA Express test. 

on· the other hand, this strict interpretation may not 
obtain. The courts may hold that the union must show that 
the plan of reorganization envisioned by the debtor is not 
the only conceivable reorganization plan. Indeed, the union 
might be required to proffer its own vi.able plan featuring 
retention of the collective bargaining agreement in order t o 
prevail. However, the result may be the same as the burden 

~is likely-to shift back and forth during the hearing. 
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deemed to occur immediately prior to the filing of the 
bankruptcy petition under current law. As a result, the 
trustee can immediately lower the wages and, if rejection is 
approved, the employees claims are relegated to the lowest 
status. 

Policy Considerations 

An important need ·of a company that files under chap­
ter 11 is to reduce its expenses immediately. If unions had the 
ability to prevent rejection or modificatio~ of a contract for a 
lengthy period they often would have an ef"fective veto power over 
the proposed reorganization. On the other hand, uriilateral 
.rejection provides an unfair advantage to the company and lessens 
the union's ability to bargain effectively for its members. As 
long as unilateral rejection is prohibited and a fair hearing and 
final decision can be provided in a short period of time, neither 
side acquires undue bargaining power. H.R. 5174 attempts to 
provide this by requiring the hearing to begin 7-14 days after 
the trustee's motion, but fails. 

Such ambiguous terms as "relevant financial and other 
information'' and "financial reorganization" and terms of art such 
as "good faith" and "meet and confer" are certain to prolong and 
generate di~agreement during the negotiating process and engender 
litigation. The requirement that the trustee provide financial 
and other information needed to determine whether a collective 
bargaining agreement should be rejected is potentially unlimited 
in scope. 5/ An expansive reading of this section would permit 
the labor union access not only to all sorts of information 
regarding the debtor, but could include all informatiori regarding 
related debtors, including parent and sister companies and 
subsidiaries. 6/ As there is no time constraint on the 
authorized representative's counter-proposals for modification, 
these procedures are potentially interminable. Moreover, if the 
bankruptcy court fails to act within the deadlines, the trustee's 
only recourse is to appeal -- the trustee may reject a union 
.contract only after the court has approved such an action under 

6/ 

During the debate- on H.R. 5174, Chairman Rodino indicated 
that he did not intend to expand normal discovery with this 
provision. However, it is important to note that, with the 
exception of statements made on the House floor yesterday, 
the only -legislative history for any of the provisions of 
this bill will be provided by the Senate and the conference 
committee, if any. 

We also note that only· the union representative is entitled 
to this discovery. Other creditors should be afforded 

·acceis to-~his information as well. 
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§1113(b). Rejection will only be .effective upon exhaustion of 
all appeals. Between the enormous potential for delaying tactics 
by the authorized repr_esentative during the .pre-filing negoti­
ating procedures and the potential extensions.of time before the 
district court finally acts, the time elapsed between a decision 
to reject and a final court decision on the motion could be 
considerable. Limitations on the scope of discovery and provi­
sion for immediate interim rejection or for an expedited appeal 
process are essential. 

· This bill fails to provide even the likelihood of 
timely or meaningful financial relief. We pelieve a sizeable 
majority of union companies would have to 1iquidate unless they 
collude with ·their bank and trade creditors to operate short-term 
under chapter 7, in order to reject the contract (thereby avoid­
ing §1113 which only applies to chapter 11 cases), and then 
convert to a chapter 11 case. 

The provisions according an administrative priority to 
contract scale wages for union employees until rejection of a 
collective bargaining agreement give the union and its employees 
powerful leverage in dealing with the trustee and other credi­
tors. 7/ Such salaries could be very substantial and, since the 
Code requires payment in full as a condition of confirmation in 
chapter 11 [11 U.S.C. §1129(a) (9) (A)], labor unions could possess 
a virtual veto power over reorganization plans. As a practical 
matter, these salaries will be paid throughout the case, at least 
until rejection, thus preventing any reduction in expenses for 
wages. Indeed, if a company can meet the standard for rejection 
it might be unable to have its plan confirmed because it could 
not generate ·sufficient cash to pay these first priority claims 
either during the course of the case or at confirmation. In 
effect, the interests of unionized employees are paramount to 
those of all other employees, creditors and the stockholders. 

7/ Employees are already protected to some extent under the 
priority provisions. Section 507(a) (3) provides a third 
priority for wages, salaries, or commissions, including 
vacation, severance, and sick leave pay, earned within the 
90 days prior to the cessation of the business or the filing 
0£ the petition, up to a total amount of $2,000. Section 
407(a) (4) provides a fourth priority for contributions to 
employee benefit plans. H.R. 5174 affords union employees 
additional and superior protection. In addition, to the 
extent that this bill creates a first priority for union 
contract level wages, it might jeopardi-ze the priority 
interests of_ non-union- employees holding third and fourth 
priority claims and the interests of the United States as a 

·creditor.-· 
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We believe the strict standard for rejection in the 
House bill, if changed to require likelihood rather than cer­
tainty that the reorganization will fail, and to clarify that the 
"jobs" language is merely hortatory, would not be unacceptabl.e. 
However, a codification of the Bildisco standard, with its 
balancing factors, is preferable. At a minimum, the detailed 
preconditions to the trustees' right to move for rejection must 
be eliminated, prompt court action must be guaranteed, provision 
for immediate relief or expedited appeals must be made, and wages 
must be reducible upon at least preliminary district court 
approval of rejection. 

D. Conclusion 

What features should prevail in a compromise? Labor 
has three primary concerns: · no unilateral reject ion, access to 
information to rebut the trustee's allegations concerning the 
need for rejection, and a standard that will ensu re that rejec­
tion is allowed only when it is clearly necessary . Business 
requires expeditious and final action, certainty that discovery 
is not intrusive or prolonged, and a reasonable standard for 
rejection of agreements. These positions are not as far apart as 
they appear at first blush. 

Accordingly, the following elements would seem to be 
necessary t _o form the basis of any generally acceptable compro­
mise: (1) a statutory definition of the standard that must be 
met, which we hope would be a codification of Bi l disco, with a11· 
of its qualifiers, but which may be as stringent as "likelihood 
that the reorganization will fail"; (2) allowance of rejection 
only upon approval of the court, but with provisi on for 
expeditious court procedures 8/, such as (a) short, enforceable 
time limits, or a preliminary-hearing on rejection, similar to a 
TRO, with a full hearing later, and (b) a right ( with limits) of 
the union and other creditors to obtain informat j_on necessary to 
evaluate whether the debtor meets the statutory standard; 
(3) authority for the debtor to lower its wages o nce a court 
approves rejection, even if appeals can be taken or a full 
.hearing by the trial ·court has yet to occur_ (if rejection is 
later held invalid, then the union can have a pr i ority for wages 
~hat should have been paid, but were not); and (4 ) elimination of 
the procedures that mu~t be followed before a trustee can move 

8/ One such proposal that has been considered by the Senate, 
however, · raises serious separation of powers concerns by 
attempting to require a reviewing court to h old in contempt 
a lower court that does not act quickly enough. Any 
provision specifying short time limits for court action 
should be drafted on the assumption that the courts will act 
with _due diligence on a matter about which Congress has 

·expre~sed-~o much concern. 
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f or the rejection of a contract, although the requirement of 
Bildisco -- that there have been attempts at negotiation (albeit 
without technical labo_r J:aw requirements) -- is acceptable. 
Finally, we would suggest that any bill make ~lear that it is not 
applicable to cases where a motion to reject has already been 
filed. This is consistent with general fairness and the 
agreement reached in the House between legislative leaders and 
the lobbyists for Continental Airlines. 

Attachment 

cc: Michael M. Uhlmann 
Special Assistant to the President and 
Assistant Director Legal Policy 

Michael J. Horowitz 
Counsel to the Director 
Office of Management & Budget 
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SPECIAL MEMORANDUM: Xll-5 

RE: What's Behind the Dispute Over Bildisco? 

As you know, organized labor has decided to hold hostage the badly needed re­
forms in the nation's bankruptcy laws until Congress agrees to reverse the Supreme 
Court's unanimous decision in Bildisco. 

In the House, labor's insistence on passage of an anti-Bildisco amendment prompt­
ed the Democratic leadership at the eleventh hour to insert one in the bankruptcy 
package without the benefit of public hearings or serious committee consideration. The 
same demands were brought to bear in the Senate last week with the result that col lapse 
of the bankruptcy system was averted only by approval of a thirty-day extension of 
existing law. During this period, Congressional leaders hope to come up with some means 
of meeting labor demands. 

Since last Friday, more people have begun to question why organized labor has 
poured so much effort into this issue and why labor has made it their priority in the 98th 
Congress. Proponents of a labor amendment argue that companies must be prevented 
from using the bankruptcy system to rid themselves of unions. When this argument is 
given a careful look, however, two key points emerge, and it becomes clear that the 
limited potential for abuse in the present law does not justify organized labor's massive 
effort to disrupt Congressional reform of the bankruptcy system. 

First, using bankruptcy to get out from under a union contract is not a typical 
labor relations practice in the United States today. Petitioning for reorganization under 
the bankruptcy laws essentially means that a company turns control of its business over 
to a bankruptcy judge. Such a step is never taken lightly. A company forced to take this 
drastic step immediately tarnishes its image. Its potential customers, suppliers and 
creditors on whom the company depends are likely to question the soundness of continu­
ing to do business with the firm. During the past year, there have been a few proceed­
ings which received extensive publicity suggesting that the predominant reason for the 
petitions was avoidance of union contracts. The facts in those specific cases, of course, 
deserve a fair examination. But, whatever the outcome, those few cases cannot be made 
the basis for generalizations about the motives of the more than 25,200 other companies 
which filed for reorganizat ion last year without generating labor controversies. 

Second, regardless of the motives of any particular company filing for reorganiz­
ation, existing law is clear that such a petition does not rid a company of its relationship 
with its unions. Moreover, modification of a collective bargaining agreement during the 
reorganization process does not mean that an employer can escape its contract obliga­
tions. The union retains its full panoply of rights, including the right to shut the company 
down with a strike, if it disagrees with modification. Further, the debtor-employer is 
required by law to seek court approval of any rejection or modification of a bargaining 
agreement. If the modification was improper, the employer owes the employees back 
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pay. In addition, even if the court rules that the rejection was proper, the company 
remains obligated to bargain in good faith with the union, 

These two points serve to highlight the real issue. If it is both unlikely and im­
practical for companies to file for bankruptcy reorganization simply to modify the terms 
of a collective bargaining agreement, why the intense pressure on Congress to overturn 
Bildisco? The reason for labor's interest is the same as for most major issues in the long 
history of labor-management confrontations in Congress. Very simply, the changes 
sought in the bankruptcy laws by organized labor would be extremely effective organiz­
ing tools. 

In Bildisco, the Supreme Court examined three possible tests that could be applied 
to petitions to reject collective bargaining agreements. The justices agreed, 9-0, that 
labor agreements should be given more protection than other contracts, but not so much 
special protection that they would interfere with the flexibility and equitable considera­
tions built into the reorganization procedure which is designed to give a severely troubled 
business an opportunity to get back on its feet. The Court, therefore, adopted a middle 
ground, fashioning a "balancing of the equities" test which is to be used to judge a 
debtor's petition for modifications in a collective bargaining agreement. Such a balanc­
ing test is not new, and in fact was adopted in the past by most other federal courts 
which considered this issue. */ 

If, however, the Supreme Court had ruled as organized labor had argued it should, 
labor agreements would be given far more protection than they now enjoy under 
Bildisco, The labor amendment in the House bankruptcy bill (H.R. 5174), for example, 
would in effect require that a company's creditors and nonunion workers bear the most 
significant burden in any cutbacks necessitated by financial difficulties, The company 
could seek modifications in the labor agreement only as a last resort. If these enhanced 
protections for organized workers were built into law, labor unions could use them as 
very attractive reasons for workers in any financially troubled company to unionize. 

Of even more importance, the changes would also be an effective organizing tool 
against employers who were not in fact financially troubled themselves, but who could be 
painted as such by the union or who happen to be part of a troubled industry, The 
promise that unionized workers would be protected while nonunion workers would be 
forced to take cuts in pay and benefits would be an appealing campaign slogan, Clearly, 
it is this opportunity for renewed organizing efforts, rather than fear of abuses by finan­
cially struggling companies, that has prompted labor to seize on bankruptcy reform as 
the labor issue of 1984. 

Jeffrey C. McGuiness 
Vice President and 
General Counsel 

Lorence L. Kessler 
Counsel to Labor Policy 
Association 

* See, e.g., In re Brade Miller Frei ht S stem Inc. 702 F.2d 929 (11th Cir. 1983); 
NLRB v. Bildisco, 682 F.2d 72 3d Cir. 1982; and Shopmen's Local Union v. Kevin 
Steel Products, Inc., 519 F.2d 698 (2d Cir. 1975). 
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UNITED STATES SENATE 

April 10, 1984 

Chairman Thurmond, Chairman Hatch, and Members of the committees: 

Thank you for allowing me the opportunity to submit 

for the record this statement which wilrdiscuss the implications 

of the recent decision by the U.S. supreme Court in National 

Labor Relations Board v. Bildisco & Bildisco. In that 

case the Court held that an employer who had filed a petition 

for reorganization in bankruptcy could unilaterally abrogate 

a collective bargaining agreement. When this occurs, the 

employees would be able to pursue in the bankruptcy courts 

claims re~ulting from iejection of the contract. However, 

in the interim, the employer would legally be able to pay 

less than the agreed-upon wages and discontinue benefits 

and take other actions which could be contrary to the negotiated 

agreement. Legislative proposals have been introduced 

to address the effects of this decision. Thereforer I 

also today want to set out the guidelines . the Administration 

believes should be considered as the Congress considers 

such legislation. 

It is important that this discussion be placed in the 

overall context of furthering a healthy collective bargaining 
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system. In passing the National Labor Relations Act in 
- -

,- 193.:.: the C~ngress p~ov.ided a ~~~:?'.'.5~~'......!. t..1r~"""~.;..:.:;~:.:._ ~ 
) ~Tand 1 - Embodied in this framework is a 

system of free collective bargaining which enables workers 

to decide whether or not they wish to be represented by 

organized labor. In addition, both labor and management 

were given important tools that allow the~ to negotiate 

over benefits, job rights, and other matters of v · tal im ortance 

to both sides. elations 

and strife into one wh ~fih-ough not lways totally 
~..,., ... 

peaceful' has ; y,,r; t nered our Nat ion Is e, onomic well-being, 
/'... ./ 

given wo; .)s..~'t°s an imper tant vo tc.e--4·.-n:z:-~~sirFim~in~i ~n~g~=i=i~ r terms 
-· ----~----·1/ -~ -- - / 

and/ ..,, nd it ion ;.,.Jt-~ ertrffer6 ymen t, anli provided em 
~,;. - / _., -

which give them the flexibility needed 

to operate productively. 
/ 

And this is a point that must be emphasized. Our labor 

laws strike an essential balance betweeen the needs and 

rights . of✓- ~or ker s and t~e_._-2~~~~- and- -r:-fghtS- ·or·=-~!Kpr6~ 
The ~ res §._ ~e-3-I°-r~e ~:-~ h: s balance was not achievable ; iven 

~ --;;-- --
the envi;onment which existed before 1935. Employees hact 

few legal rights and no re ~l-----r egal power to fight for their 

best int~rests. The 6~r.ot-_-ttu,. NLRA ·c ·reatect an 

balance by imposing statutory requirements relating to 
...... _llii.iiii;;;iiiiiiiiiii ____ ;;;;;;;;.;;;;;;;.:;;.;===:;;;.:::;;_ ::::;::::::::.:=::::;:;:;:::::::;;::;:;::::=::::::;:::;;;.::::::;-~-:;:;-:;::;:;;;-.::;-;:;-;:;::-::;::· ~-,..;;;:-_- _-·-:::::.:;:::;--.;;;...- ·...-
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a or-management ·relations. The result has been a general! -healthy SJ"'l--.ili:.lllof collective bargaining labor 

and management cane · as and achie e 

to both. 

This Administration firmly believes that tbs I· t·ss 

~-f ~Mz?:011ective bargaining process is imperative 

for the continued well-being of this country. We will· 

ble 

oppose any action that impedes that process which is otherwise 

unnecessary to protect the national interest. And it is 

with these considerations in mind that we address the issues 

raised by the Bildisco decision. 

Let me briefly review the Supreme Court's decision. 

The 1978 Amendments to the Bankruptcy Code relaxed the 

conditions under which a company can file for Chapter 11 

reorganization. Having filed for reorganization, the company 

may reject any executory contract if it makes good business 

sense to do so. In the Bildisco case, the employer, a 

building supplies distributor, filed a voluntary petition 

for reorganization under Chapter 11 and was authorized 

by the Bankruptcy Court to operate as a debtor-in-possession. 

While operating as such, the company requested permission 

from the Bankruptcy Court to reject an outstanding collective­

bargaining agreement it had with the Teamsters and unilaterally 

changed certain terms of that agreement. 



,-~~~"6 
preme Court held that the failure of the employer~~ 

organization to comply with the provis:ons of the ~, 

regarding modification and termination of a collective , 
~/SW) bargaining agreement is not an unfair labor practice. 

The Court also ruled that the Bankruptcy Court should permit 

rejection "if the debtor can show that the collective bargaining 

agreement burdens the estate, and that after careful scrutiny, 

the equities balance in favor of rejecting the labor contract.• 

Legitimate concerns have been raised by both labor 

and management following the issuance of the Supreme Court's 

decision. I am sure you are aware of these concerns. 

No doubt you have been inundated with views on the subject. 

To address the uncertainties resulting from the decision, 

various legislative proposals have been considered. And 

indeed, as you know, the House of Representatives has passed 

legislation which would impose certain restrictions on 

a company's ability to reject a collective bargaining agreement. 

The matter is now before you. The Administration believes 

you should be guided by two principles in your considerations. 

First, the delicate balance which has been so important 

' to our system of collective bargining must be preservedJ 

on that that a ance 

,,II 



6otf ~"r teo Qt(,s ·~ a. ~~-11 
~. 
noted, is 

We believe it is important that the policy be maintained 

and the collective bargaining system be allowed to continue--n, 

be encouraged to continue--in a manner which restores a 

careful! ted balance. 

The second guideline we believe you should follow is 

that any legislative response to the decision should result 

in the preservation of jobs. Businesses facing severe 

economic problems should be encouraged to assess their 

futures and take actions necessary to keep them in business 

and their workers working. As the supreme Court notedr 

"(T)he fu~damental purpbse of reorganization is to prevent 

a debtor from going into liquidation, with an attendant 

loss of jobs ••• " ~ ~ ,.g ~c(, 
rtherance of these principles, the Administration 

any legislation passed ~~~gress sh_~-~:ld- .:----- -
--=-- ... ... -- --

specif ica ~ ress the following three conc~ ns~ - -::-:---
~ .... - --. 

First, an emp~r~d no.t b·e allowed to unilaterally---~ . 
~ 

• ... · .. · -...... ..::,~'":."-. 

reject a collective ba;rg-aining agre·e~ut a reasonable 
-- -

attempt to n~ot1 ate -a voluntary modification and without 
~y 

the~ approval of the Bankruptcy Court. 



•aii9-■f•, o:t. a standard 

the Supreme Court set out for rejection of an agreement 

• 
iil'rl I & 1 j ear be:JSPSE I I 11 1. RIIS tbe cse1cser 

•> 9 1131 PFSYids r · ••• ; 1 a tbs Esnl:rpptgy 

capsts art sat tostb ssecifiesllt · · trstere etouJrt• 
rsidcrei zsd : t &!§BL Sh ] j t ;;-re, J;bem jp d L 

sea &£ L 2 a a C ati @qditaoie oal&iiE@ 

~t · t the legislation should establish a process which 

imposes timeframes and deadlines. An unnecessarily lengthy 

process is not in the best interests of either management 

In conclusion, le 

absolute support for 

reiterate this Administration's 

tin~~~~?of the collective 
,• .. t 

not perfect, but it Pern.., 
~-_:"' · ' 

ental -~ ~1rfs Nation's 
,,..._ ~ 

~ ' ~ -~ ~~ -• 
economy. · ~ . must . , 

and we wil . compromise our 
¢!·. 

Rather, 

of both 

comm_i J,m.entto an · ti .. cum ..~-- . .. ,~ 
en by the Congress 

work to the 

costs. 
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Update on Bankruptcy Legislation/Bildisco 

As a result of the meeting today chaired by Roger Porter, the 
majority concensus was that an Administration -witness : 
(Secretary Donovan or his designee) should testify at the 
April 10 Judiciary/Labor Committees hearing on the Bildisco 
issue. The witness, preferably, should appear first and make 
the following three points: 

1. There should be no unilateral abrogation of labor 
contracts. 

2. The standard for abrogation in bankruptcy established 
by the Supreme Court in Bildisco should be the standard 
enunciated in any legislation. 

3. The legislation should clarify a time certain for a 
final decision on abrogation of the labor contract . 

The Department of Labor Solicitor, Frank Lilly, felt that 
testifying was not a good idea. In ·light of the majority 
decision, however, his office would draft a statement. 
Roger Porter intends to bring this recommendation to the 
attention of LSG for a decision. 

• I 


