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THE WHITE HOUSE 

WASHINGTON 

April 18, 1984 

MEMORANDUM FOR WILLIJ>...M A. NISKANEN 
MICHAEL J. HOROWITZ 

FROM.: 

SUBJECT: 

t,.ROBERT KABEL 
DOUGLAS RIGGS 
DENNIS MULLINS 
LEHMANN LI 

ROGER B. PORTER,..(,t'../1 

Bildisco Letter and Hearings 

Frank Lilly has prepared a revised version of the state­
ment we have been discussing regarding the Bildisco legislation 
in the form of a letter. The revisions incorporate the sug­
gestions made at the last meeting of our working group. A 
copy is attached. 

A copy of the Department of Labor memorandum summar izing 
the testimony of the various witnesses at the April 10, 1984 
he~rings is also attached. 

We will discuss these and other developments at our 
working group meeting on Friday. 

cc: Francis X. Lilly 

Attachments 



DRAFT 

Dear 

This is to inform you of the views of the Adm1nistration on 
the implications of the recent decision by the U.S. Supreme 
Court in National Labor Relations Board v. Bildisco & Bildisco. 
I would further like to inform you of the principles we believe 
should guide the Congress as it considers legislation designed 
to address the results of that decision. 

As you are aware, in the Bildisco decision the Supreme Court 
held that an employer who had filed a petition for reorganization 
in bankruptcy could unilaterally abrogate a collective bargaining 
agreement. When this occurs, the employees would be able 
to pursue in the bankruptcy courts claims resulting from rejection 
of the contract. However, in the interim, the employer would 
legally be able to pay less than the agreed-upon wages and 
discontinue benefits and take other actions which could be 
contrary to the negotiated agreement. 

As the Congress addresses the effects of this decision, we 
believe it is important that your consideration be placed 
in the overall context of furthering a healthy collective 
bargaining system. In passing the National Labor Relations 
Act in 1935, the Congress provided a legal framework for labor 
and industrial peace. Embodied in this framework is a system 
of free collective bargaining which enables workers to decide 
whether or not they wish to be represented by organized labor. 
In addition, both labor and management were given important 
tools that allow them to negotiate over benefits, job rights, 
and other matters of vital importance to both sides. 

This Administration firmly believes that the continued health 
of the 6ollective bargaining process is imperative for the 
well-being of this country. We will oppose any action that 
impedes that process which is otherwise unnecessary to protect 
the national interest. And it is with these considerations 
in mind that we address the issues raised by the Bildisco 
decision. 

Let me briefly review the Supreme Court's decision. The 1978 
Amendments to the Bankruptcy Code relaxed the conditions under 
which a company can file for Chapter 11 reorganziation. Having 
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f iled for reorganization, the company may rejec t any executory 
contract if it makes good business sense to do s o. In the 
Bi ldisco case, the employer filed a voluntary pet ition for 
reorganization under Chapter 11 and was authori ze d by t h e 
Bankruptcy Court to operate as a debtor-in-possession. While 
o perating as such, the company requested permission from the 
Ba nkruptcy Court to reject an outstanding collect ive bargaini n g 
a greement and unilaterally changed certain terms of that agreeme nt. 

The supreme Court held that the failure of the e mployer in 
reorganization to comply with the provisions of t he NLRA regardi ng 
modification and termination of a collective ba r gaining agreement 
is not an unfair labor practice. The Court also· ruled that 
the Bankruptcy court should permit rejection "i f the debtor 
can show that the collective bargaining agreeme nt burden s 
th e estate, and that after careful scrutiny, the equities 
balance in favor of rejecting the labor contract. " 

Legitimate concerns have been raised by both labo r and management 
following the issuance of the Supreme Court's dec ision. To 
address the uncertainties resulting from the de c i sion, v arious 
l egislative proposals have been considered. Inde ed, as you 
a re aware, the House of Representatives has passe d l egi s lation 
wh ich would impose certain restrictions on an e mployer' s abili t y 
t o reject a collective bargaining agreement. 

The matter is now before the Senate. The Admini s tration believ es 
you should be guided by t wo principles in your c o nsider a tions. 
First -, the delicate balance which has been so i mportant to 
our system of collective bargaining must be prese rved; a ccordi n gly , 
we support legislation that removes from employe r s the a bility 
to unilaterally reject a collective barga i ning a g reemen t , 
a nd provides the Bankruptcy Court, follow i ng the filing of 
a Chapter 11 petition, the authority to abrogate the con tract 
i n the absence of an agreement between employers and unions. 

The second guideline we believe you should follow is tha t 
any legislative . response to the Supreme Court's d ecis i on should 
result in the preservation of jobs. Businesses £ ac i ng severe 
e conomic problems should be ~ncouraged to a ssess the i r f u tures 
and take act i o~s necessary to keep them in busine ss and t heir 
workers working. As the Supreme Court noted, " (T )he fund amenta l 
purpose of reorganization is to prevent a debtor from go i ng 
into liquidation, with an attendant loss of jobs . " I n 
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t his regard, we support the basic standard set o u t for rejection 
and within that framework would support language achieving 
this purpose. In addition, we strongly believe t hat the legislation 
s hould establish a process which imposes realist i c and workable 
t i meframes and deadlines. An unnecessarily leng t hy process 
is not in the best interests of either managemen t or labor. 

we stand ready to work with this Committee to ac h ieve the 
objectives which I have described. 

The Office of Management and Budget advises 

Sincerely, 



WITNESS LIST 

Joint Hearin~ of the Senate Judiciary Committee 

and the Scnnte Committee on Labor and Human Resources 

BILDISCO: REJECTION OF UNION CONTRACTS IN Bi\NKRUPTCY REORGANIZATION 

Tuesday, April 10, 1984; hearing opens at 9:30 a.m. 
SD-430 (Dirksen Senate Office Building) 

WITNESSES SCHEDULED TO TESTIFY 

International Brotherhood of Teamsters 

Jackie Presser, General President. 
Robert: Baptiste, Counsel, Washington, D.C. 

AFL-CIO 

Laurence Gold, Counsel, Washington, D.C. 
Bruce Simon, Counsel, Cohen~ Weiss and Simon, New York, New York 
Robert Funk, United Food and Commercial Workers, Washington, D.C. 

Panell 

Chamber of Com.mere~ of the United States 

i 

Robert T. Thompson, Thompson, Mann, Hutson, Washington, D.C.; Chairman, 
Executive Committee, and Chairman of the Labor Relations Committee 

Mark A. de Bernardo, Labor Law Attorney, Washington, D.C. 

National Association of Manufacturers 

F, M. Lunnie, Jr., Assistant Vice President, Industrial Relations, 
Washington, D.C. 

Johns. Irving, Kirkland and Ellis, Washington, D.C.; Chairman of the 
W..M Labor Law Advisory Committee 

Small Business Legislative Council 

Herbert Liebenson, Executive Director, Washington, D.C. 
Eugene Granoff, Vedder, Price, Kaufman, Kamoolz and Day, Washington, D.C. 

Panel 2 

Ron. Ralph R, Mabey, LeBoeuf, Lamb, Leiby and MacRne, Salt Lake City, Utah 
Herbert P. Minkel, Jr., Fried, Frank, Harris, Shriver and Jacobson, New York, 

New York 
Daniel Lewis, Arnold and Porter, Washington, D.C. 
Frank Lorenzo, Chief Executive Officer, Continental Airlines, Houston, Texas 

-30-



JOINT HEARING OF THE SENATE JUDICIARY C01't1ITTEE AND THE 
SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES BILD ISCO: 
REJECTION OF UNION CONTRACT IN BANKRUPTCY .REORGANIZATION 

• 
Tuesday, April 10, 1984, 9:30 a.m. 

Present for Judiciary: 

Majority Members 

Strom Thunnond, S.C., Chairman 
Orrin G. Hatch, Utah 
Robert Dole, Kansas 
Charles E. Grassley, Iowa 
Jeremiah Denton, Ala. 
Arl en Specter, Pa. 

Present for Labor and Human Resources: 

Majority Members 

Orrin G. Hatch, Utah, Chairman 
Dan Quayle, Ind. 
Don Nickles, Okla. 
Jeremiah Denton, Ala. 
Charles E. Grassley, Iowa 

Witnesses: 

Minority Members 

Joseph R. Biden, Jr., Del . 
(ranking minority member ) 
Howard M. Metzenbaum, Ohi o 
Dennis DeConcini, Ariz. 
Howell Heflin, Ala. 

Minority Members 

Howard M. Metzenbaum, Oh i o 

! 

Jackie Presser, President of Teamsters read a statement and answered questions on 
the position that any amendment to the current law should: 

1. Encourag~ good faith collective bargaining as a pre-condition to contract 
rejection. 

·2. Debtor should provide, in a timely manner, relevant information to the union 
concerning the cooperation and benefit levels for others (non-union) empl oyees 
of the 11 debtor 11 corporation,. 

3. Unilateral changes in wages, hours and working conditions should be prohibited 
prior to a court ruling on a motion for rejection of the contract. 

4. The debtor should be required to obtain the participation of the other parties 
to the bankruptcy prior to having the collective bargaining agreement rejected . 

5. If all of these procedures have been followed, the debtor should have a prompt 
hearing on the motion to reject the collective bargaining agreement. 
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6. During the collective bargaining process prior to the hearing and at the hearing, 
the hearing, the debtor should be required to establish the relationship between 
the rejection of the collective bargaining agreement and the ultimate rehabilita­
tion of the company. 

7. The amendments should be made effective irrrnediately. 

Lawrence Gold, AFL-CIO wants the House bill (H.R. 5174) passed on March 21, 1984, 
with the provision added that the amendments are effective as of date of enactment. 
This would mean: 

l. REA Express standards. 

2. Expedited hearings in 28 days, and 

3. No abrogation of the agreement before a decision is issued by the court. 

Gold also stated that an interim modification of the contract by the bankruptcy court 
would be acceptable if it is worked out by the parties with serious penalties to 
either side if it is not adhered to. For the long run, it is not sound to have a 
bankruptcy judge state what is or is not going to be in the agreement on a permanent 
basis. 

Robert T. Thompson, U. S. Chamber of Corrrnerce spoke in support of the Bildisco 
decision: · 

· 1. Passag~ of H.R. 5174 would give unions too much power in labor relations. 

2. Overturning Bildisco would keep unionized employers from using Cnapter 11 
reorganization. 

3. Less incentive for unions to voluntarily make contract modifications. 

4. Union organizing campaigns would be enhanced since unions could promise 
protection in the event of bankruptcy. 

5. More businesses would fail rather than reorganize so that more jobs would 
be lost overall . 

. 6. Chamber opposed to any overturning of Bildisco. 

7. If necessary, would rather see "no abrogat-ion of contract" left in and an 
.expedited hearing agreed to for pressure purposes. 
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John Irving, Chainnan of the National Association of Manufacturers Labor Law 
Advisory Corrmittee also spoke in favor of the Bildisco decision: 

1. Bankruptcy court must balance the equities to rule on rejection.of a 
collective bargaining agreement as this standard is essential to 
avoid harm to debtor's, creditor's and public interest. 

2. Returing to the REA Express standard would preclude rejection of collective 
bargaining agreements. 

3. Onerous and expensive dangers inherent in a Chapter 11 proceeding would 
prevent abuse of the bankruptcy courts merely to undennine a union. 

4. Post-Bildisco climate favors negotiation of voluntary modifi cations as 
exhibited by Eastern Airlines. 

5. Prior approval for rejection might be acceptable if there is an expedited 
hearing. 

Herbert Liebenson, Executive Director of the Small Business Legislative Council 
also supported the Bildisco decision: 

l. Would not oppose a provision requiring prior approval by a bankruptcy court 
before unilaterally modifying a collective bargaining agreement. 

2. Procedures must be simple and expeditious. 

3. Must impose a reasonable standard (not REA Express). 

4. Must require no notice and writing provision of the National Labor Relations 
Act. 

5. Union must respond in good faith to employers request for discussions. 

6. Must provide reasonable protection against disclosure of confidential 
information. 

The Honorable Ralph R. Mabey, a former bankruptcy court judge, stated: 

1. There was 1 ittl e difference he tween the REA Express standard and the Bil disco 
standard, in actual practice. 

2. Non-union employees might be disadvantaged under the REA Express if the union 
has national concerns and the company's concerns are local. 

3. The test proposed in H.R. 5174 could result in inequities where a company 
had an agreement with a union covering many employees and another agree­
ment with a different union covering few employees if the latter would have 
no effect on reorganization. 
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4. Inability to reject an agreement early in the proceedings may make it 
impossible for the company to secure financing. 

5. Interim relief should be provided. 

Herbert Minkel, an attorney and a contributing editor of Collier on Bankruptcy, 
represented the Legislative Co1TTI1ittee of the National Bankruptcy Conference . 
His posit ion: 

1. Bildisco issue is only relevant in the unusual situation where a financially 
ailing employer needs to reorganize but can afford a str.ike. 

2. Any legislation dealing with the Bildisco area should require the debtor 
to. comply with the NLRA and the contract until the courts approve rejection. 

3. An accelerated hearing and decision on the application to reject is 
necessary. 

4. Preserving the existing priority of claims arising from rejection, with 
damage for rejection treated as prepetition claims. 1 

5. Use the Bildisco standard. 

6. No retro~ctive application. 

7. No greater obligations should bP. imposed on the debtor than t he NLRB 
·a 1 ready imposes. 

Frank Lorenzo, Chief Executive Officer of Continental Airlines: 

1. The ability to abrogate a collective bargaining agreement ear ly in the 
proceedings is essential. · 

·, 

2. It is impossible to succeed in a Chapter 11 reorganization unless wages are 
reduced to the industry level so that new financing and concessions from 
creditors can be obtained. 

3~ Risks inherent i~ Chapter 11 preclude its use except in extreme circumstances. 

4. Opposes H.R. 5174·~ but suggests some compromise co4ld be achi.eved in the 
area of no abrogation of the contract until a decision has been issues~ 
if there is an expedited hearing. 
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LJ!{Ar"l' 
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Adminis t ration Statement on the "Bildisco" Legislation 

This s atement summarizes the position of the 

Administration on the issues raised by the recent decision by 

the Supreme Court in National Labor Relations Board v. 

Bildisco and Bildisco. In that case, the Court held (by a 

5-4 vote) that an employer who had filed a petition for 

reorganization in bankruptcy could unilaterally abrogate a 

collective bargaining agreement without being guilty of an 

unfair labor practice under the National Labor Relations Act 

(NLRA). The Court also held (by a vote of 9-0) that a 

bankruptcy court may approve the rejection of a collective 

bargaining agreement upon a showing that the agreement 

"burdens the estate" and that "the equities balance in favor 

of rejecting the labor contract." The ruling in favor of 

this "balance of equities" standard rejected both the weaker 

"business judgment" standard that applies to other executory 

contracts under the 1978 Bankruptcy Act and a stronger 

standard that abrogation of the collective bargaining 

agreement be allowed only if necessary to permit a 



successful reorganization. 

in two important respects: 
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The Court qualified this standard 

(1) The bankruptcy court must "be persuaded that 

reasonable efforts to negotiate a voluntary modification have 

been made and are not likely to produce a prompt and 

satisfactory solution." The Court did not require that NLRA 

procedures be followed or that any technical, labor law 

standard such as "bargained to impasse" be met. However, the 

NLRA's policy of negotiating differences must be honored, and 

the bankruptcy court should intervene only after "reasonable 

efforts to reach agreement have been made." 

(2) The bankruptcy court must find that "the policy of 

chapter 11 ... to permit successful rehabilitation of debtors 

... would be served by [rejection]." Balancing the equities 

does not mean a "free-wheeling consideration of every 

conceivable equity, but rather only how the equities relate 

to the success of the reorganization." Among the factors to 

be considered by the bankruptcy courts are "the likelihood 

and consequences of liquidation for the debtor absent 

rejection, the reduced value of the creditors' claims that 

would follow from [continuation of · the union contract] and 
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the hardship that would impose on them, and the impact of 

rejection on the employees ... the degree of hardship faced 

by each party [and] any qualitative differences between the 

types of hardship each may face." 

The Court, in this and other similar cases, recognized 

that there is an inherent conflict between the detailed 

procedures of the NLRA and the Bankruptcy Act and has 

correctly resolved this conflict in favor of the bankruptcy 

procedures. These procedures, however, need not be 

inconsistent with the general policy of the NLRA that 

collective bargaining agreements should be modified, if 

possible, by the mutual agreement of the union and employer, 

based on mutual access to the relevant information. The 

conditions faced by an employer in bankruptcy necessarily 

constrain the collective bargaining process but need not be 

inconsistent with this general policy. 

The Administration approaches this issue with two 

general concerns: 

(1) We wish to reenforce the collective bargaining 

process, without the involvement of Government including the 

bankruptcy court, to the extent consistent with the potential 

successful reorganization of the bankrupt employer. 
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(2) We support bankruptcy procedures and a standard for 

judging the rejection of a collective bargaining agreement 

that are most likely to preserve the jobs of the affected 

workers. 

These concerns lead us to recommend that any legislature 

clarifying or modifying the Bildisco decision include the 

following general provisions: 

(1) An employer should not be allowed to unilaterally 

reject a collective bargaining agreement without a reasonable 

attempt to negotiate a voluntary modification and without the 

prior approval of the bankruptcy court. 

(2) The legislation should reenforce the "balance of 

equities" standard established by the Supreme Court for 

rejection of a collective bargaining agreement. This 

standard recognizes the special status of a collective 

bargaining agreement, relative to other executory contracts, 

and, we believe, is most likely to be consistent with 

preservation of the jobs of the affected workers. 

(3) The legislation should establish a process that 

imposes reasonable time frames and deadlines. An 

unnecessarily lengthy process would reduce the potential for 

a successful reorganization and is not consistent with the 

employer or the employees. 
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We would be pleased to work with Congress to develop 

legislative language consistent with the three general 

provisions summarized above. 



f Law Enforcement/Judiciary 

Votes 30-Day Extension of Deadline: 

Congress Pos~pones Action 
On ·Bankruptcy Court Reform 

Congress March 30 cleared a bill 
giving itself one month's breathing 
room to come up with legislation to 
put the nation's bankruptcy courts on 
sound legal footing. 

Although the Senate and House 
had passed separate bankruptcy court 
reform bills, they could not come to 
agreement on the legislation before a 
March 31 deadline established in a 
1978 bankruptcy reform law. (Weekiy 
Report p. 646; 1978 Almanac p . 179) 

Without congressional action or 
some interim move by the U.S. Judi­
cial Conference, policy-making arm of 
the federal judiciary, the country tech­
nically would have been without func­
tioning bankruptcy courts April 1. 

When it became clear around 
11:30 a.m. March 30 that no agree­
ment on a reform bill was likely, Sen­
ate Majority Leader Howard H. Baker 
Jr., R-Tenn., proposed the bill (S 
2507) extending the deadline for 30 
days, saying this would give Congress 
time to hammer out an accord. 

The Senate passed the extension 
bill by 78-0. Later that afternoon, the 
House slightly modified the measure 
and returned it to the Senate for final 
approval. 

Sen. J oseph R. Biden Jr., D-Del., 
said the last-minute action was " mak­
ing the best of a bad si tuation. Quite 
frankly, we've run out of runway. This 
is the only way we can go," he said. 

Background 
The court crisis stemmed from a 

1982 Supreme Court decision invali­
da ting the bankruptcy court system 
established in 1978 reform legislation. 
(1982 Almanac p . 389) 

The justices ruled that Congress 
gave bankruptcy judges too much au­
thority over a variety of legal matters 
but too lit t le independence from other 
branches of government. The court 
gave Congress until the end of 1982 to 
find a solution. When legislato'rs failed 

- By :Vadin e Cohoda s 

to meet that first deadline, the Judi­
cial Conference issued an interim op­
erating rule that has been in effect 
since late December 1982. 

In brief, that rule gave overall au­
thority for handling bankruptcy cases 
to the federal district courts, who then 
delegated clear-cut .bankruptcy mat­
ters to the bankruptcy judges. Cases 
that involved other legal issues, such 
as a contract or antitrust claim, could 
be heard by the district court judges. 

On March 31, a six-year transi­
tional period envisioned under the 
1978 legislation ended, and the in­
terim rule in effect since December 
1982 lapsed. S 2507 kept the status 
quo intact through April 30, however. 

House, Senate Action . 
The Senate passed a bankruptc~ 

bill (S 1013) on April 27, 1983; the 
House passed its own version (HR 
5174) March 21. Although there wer 
some differences between the court 
provisions of each measure, they were 
not irreconcilable. However, both bills 
included a number of other sections 
dealing with changes in the substan­
tive bankruptcy laws, and the two 
chambers could not agree on which to 
include. (Weekly Report p . 646) 

One major stumbling block was a 
provision in HR 5174 sought by orga­
nized labor that would make it harder 
for financially troubled companies to 
scuttle their union contracts. 

The House bill was designed to 
overturn a Feb. 22 Supreme Court de­
cision in which the court ruled 5-4 
that a company can abrogate its union 
contract as soon as it files for bank­
ruptcy, without waiting for court ap­
proval. HR 5174 would bar a company 
from throwing out union contracts 
without court approval. 

The bill also modified a second 
part of the Supreme Court decision in 
which the justices ruled 9-0 that 
judges are not required to give special 
treatment to collective bargaining 
agreements in dealing with bank-
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ruptcy cases. HR 5174 would require \ 
courts to find that a company was on 
the verge of collapse before allowing a 
labor contract to be voided. 

The Senate, prodded by business 
organizations, was resisting the House 
labor provisions, contending that they 
went too far in protecting unions. Sen. 
Orrin G. Hatch, R-Utah, and his staff 
led negotiations the week of March 26 
among other senators and ·represen­
tatives of business and organized la­
bor, but no agreement was reached. 

The problem for the House was 
the breadth of the Senate bill. The 
House had agreed to pass a -limited 
package - one that included new 
court provisions, the labor section and 
two other titles. One of them was de­
signed to curb alleged abuses of bank­
ruptcy law by consumers who could in 
fact pay off their debts. The other es­
tablished new, expedited procedures 
for handling bankruptcies involving 
grain elevators. 

The Senate bill included these 
sections but also tagged on several 
others, including a section to change 
procedures for handling bankruptcies 
in shopping centers; a section to expe­
dite procedures for dealing with fish 
processing plants that go bankrupt; a 
section to bar a person from discharg­
ing through bankruptcy proceedings 
debts incurred as a result of a drunken 
driving accident; a section designed to 
protect persons who buy time-shared 
units in developments that later go 
bankrupt; and a section that would 
exempt certain short-term securities 
from bankruptcy proceedings. 

The Senate bill also included a 
section creating 85 new federal judge­
ships - 61 district court positions and 
24 federal appeals court slots. 

When HR 5174 went to the House 
. Rules Committee March 20, it in­
cluded a provision creating 75 new 
federal judgeships, but at the direc­
tion of House Speaker Thomas P. 
O'Neill Jr., D-Mass., the judgeships 
were stricken from the bill. 

Democrats were not eager to give 
President Reagan a host of new ap­
pointments in this election year. 

One House staffer labeled the 
Senate package "ludicrous." But a 
Senate staffer charged that the House 
"has been trying to ignore these prob­
lems for years. It's time to deal with 
them." I 

March 31, 1984-PAGE 741 



THE WHITE HO C SE 

WA S HIN G TON 

March 28, 1984 

TO: M.B. Oglesby 

THRU: / Pam Turner 1, 

FROM: Bob Kabe 1 ~i._/ 
SUBJECT: Update on Bildisco 

Senator Hatch has become personally involved in the negotiations 
on modified Bildisco language. He advised me this morning that 
his intent is to find language which is acceptable to certain 
union leaders and that the business community may not be fully 
supportive of the final language. Hatch stated that Senator 
Laxalt is aware of and supportive of his efforts. He indicated 
that he "expected" Administration support for whatever language 
was finally agreed to. I indicated that thus far, based on what 
we have seen, that the reaction in the Administration was 
favorable. It is my understanding that the AFL/CIO's revised 
language presented to the Judiciary Committee yesterday is the 
basis for today 1 s discussions. I have distributed that language 
to Roger Porter, a copy of which is attached. 

This morning Howard Greene indicated that the bankruptcy package 
may not be brought up until next week. Senators Thurmond and 
Dole apparently have advised Senator Baker that the bankruptcy 
system could continue temporarily beyond April 1. In light of 
this, the pressure to complete action, at least in the Senate, 
this week is reduced. Greene indicated that Chief Justice 
Burger has sent letters to the Senate indicating the critical 
need for immediate action on the bankruptcy court legislation. 
Thurmond and Dole are not persuaded by these letters to act 
until the Bildisco langua~e is worked out satisfactorily. 

Finally, everyone I speak with about this indicate that the 75 
omnibus district and circuit court judgeships will be included 
in the Senate legislation sent back to the House. Both Thurmond 
and Hatch are depending on the unions to advocate passage of the 
.~ntire package by the House including these additional Article 
·rrr judgeships. 



American Federation of Labor and Congress of Industrial Organizations 

Memorandum 

815 Sixteenth Street, N.W. 
Washington, D.C. 20006 
(202) 637-5000 

To: Vinton D. Lide 
Doug Comer 

EXECUTIVE COUNCIL 

LANE KIRKLAND PRESIDENT 

John H. Lyons 

THOMAS R. DONAHUE SECRETARY-TREASURER 

S. Frank Reflery 
Glenn E. Wells 
Angelo Fosco 
Lloyd McBride 
Wm. w. Winp isl nger 
Wayne E. Glenn 
John J. Sweeney 
Barbara Hulchinson 
Gerald W. McEnlee 
Palrlck J . Campbell 

Thomas W. Gleason 
Murray H. Finley 
So l C. Cha ik in 
Charles H. Pillard 
Kenneth T. Blaylock 
Will i am H. Wynn 
Robert F. Goss 
Frank Drozak 
Richard I. Kilroy 
William H. Bywater 
Kenneth J . Brown 

March 27, 1984 

Frederic k O'Neel 
Al bert Shenker 
Edward T. Henley 
J . C. Turner 
Alvin E. Heaps 
John DeConcini 
Joyce D. Miller 
James E. Helfield 
Vincent R. Sombrolto 
Marvin J . Boede 
Owen Bieber 

From: Howard Marlowe and Larry Gold 

Enclosed for your consideration please find suggestions for modifying the 
draft provision on the rejection of collective bargaining agreements we received 
from you yesterday. We are available at your convenience to discuss those 
suggestions. 

, ~o that there are no misunderstandings and no surprises, you should know that 
the AFL-CIO is working with its affiliates on one other majority priority with 
rega~d to the overall bankruptcy package - securing a provision making the bill 
effe¢tive on enactment. Our initial soundings indicate that such a provision has 
substantial support on the Republican side of the aisle and in the business 
community. As soon as we reach agreement on the collective bargaining issue or 
agree to -disagree, we wish the opportunity ' to discuss the effective date issue. 

In addition, if there is any intent to add a shopping center prov1s1on or any 
other substantive change to the House bill, we also wish the opportunity to discuss 
that aspect of this matter with you. 



"§lll3. REJECTION OF COLLECTIVE BARGAINING AGREEMENTS 

(a) The debtor in possession, or trustee if one has been appointed under the 

provisions of this chapter,( other than a debtor covered by subchapter IV of this 

. title and by title I of the Railway Labor Acy may reject or assume a collective 

bargaining agreement under this title only if and after the court approves the 

rejection or assumption of such agreement. 

(b)(l) Prior to filing an application for rejection of a collective bargaining 

agreement the debt.or shall make a proposal to the authorized representative of the 

of this section, provide the representative the information necessary to evaluate 

the proposal. 

(2) During the period from the making of a proposal provided for in 

paragraph (1) of this subsection until the hearing provided for in subsection (d)(l) of 

this section the debtor shall meet at reasonable times and confer in good faith with 

the authorized representative in an effort to reach mutually satisfactory 

modifications to the agreement. 

(c) The court shall approve an application for rejection of a collective 

bargaining agreement only if the court finds that the debtor has complied with the 

requirements of subsection (b) of this section and that~he balance of the equities is 

~BJn favor of rejection of the collective bargaining agreement. 

(d)(l) Upon the filing of an application for rejection, the court shall schedule 

a hearing, to be held not later th_p~nty,-one days after the filing of such 

application, at which all intereste~sh\ appear and be heard. Adequate notice 

~ 



shall be provided to such parties at least ten days in advance of the date for such 

hearing. The court may extend such time for a period not exceeding seven days 

where the circumstances of the case require such extension in the interests of 

justice, or for such additional period of time as the parties may consent to. 

(2) The court shall rule upon such application for rejection within thirty days 

of the date of the commencement of the hearing. In the event that the court has 

not issued a final ruling on such application within such time, the court shall enter 

an interim order putting into effect the debtor's final proposal for modifying the 

collective bargaining agreement made pursuant to subsection (b)(2) of this section. 

The court may extend such time for a period not exceeding fifteen days where the 

circumstances of the case require such extension in the interests of justice, for for 

such additional period of time as the parties may consent to. 

(3) The court may enter such protective · orders on such terms as are 

consistent with the authorized representative's need to evaluate the debtor's 

proposal for modifying the collective bargaining agreement and the debtor's 

application for rejection and as may be necessary to prevent public disclosure of 

info~imation in the possession of the debtor, the disclosure of which may 

compromise the position of the debtor ~spe~::~:~:f dtitors in the , 

industry in which it is engaged. 0-M ~ . -- .~,... ~ a_, 

(e) No provision of this title shall be construed to permit a debtor in 

possession or trustee to unilaterally terminate or alter any provisions of a 

collective bargaining agreement. 

) ~ ,-\--:;:_O ~ t) ~ l 3 
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MEMORANDUM 

TO: 

THRU: 

FROM: 

THE WHITE HOUSE 

WAS HI NGTON 

March 26, 1984 

M.B. Oglesby 

Pam Turner :if 
Bob Kabel ~ \v 

I 

SUBJECT: -Bankruptcy Legislation -- Bildisco Language 

I have been working with Jack Svahn and Nancy Risque concerning 
efforts in the Senate to include some modified Bildisco 
language in the bankruptcy court package which may be 
considered later this week on the Senate floor. At this 
point, the decision has been made by Chairman Thurmond to 
avoid a conference with the House and in lieu thereof, send 
back a bankruptcy package for further House action. 

Thurmond's staff provided us with a copy of suggested language 
which Judiciary Committee staff has presented to organized 
labor on the Bildisco issue. This language maintains the 

. 9-0 decision but modifies the 5-4 p0rtion of the decision. 
Specifically it would provide for a hearing within 14 days of 
filing a bankruptcy petition and a ruling within 30 days 
of filing. In addition it provides that the ~ebtor must 
demonstrate that it made a good faith proposal to the employees• 
union which would provide reasonable protection of employees 
benefits. It would utilize a "totality of circumstances" 
test while still permitting a successful reorganization . 

Labor was to get back with the Committee this afternoon. 

I have talked with Senator Thurmond about this matter in 
light of strong concerns here about the lack of orderly 
process in considering legislation on the Bildisco matter. 
This is a complicated matter and normally would be the type of 
issue that would receive careful attention through hearings and 
the mark-up process. There were no hearings in the . Jiouse 
Judiciary Committee on the language adopted on the House floor 
as part of the bankruptcy package. There will be no hearing 
or mark-up in the Senate on this matter. 

It is Senator Thurmond's view that "watered down" :ai ldisco 
language would provide a catalyst for passage of the 
remainder of the bankruptcy package including the 75 district 
court and circuit court of appeal judgeships included in 
the Senate bill but absent from the House bill. He appeared 
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determined to try to work out language that was acceptable 
and would pass the Senate sometime this week. I have 
attempted to reach Senator Dole without success. His staffer 
returned my call and indicated that Dole was also interested 
in working this out. He reiterated the thought that doin-g 
so was the only way to achieve the 75 judgeships included in 
the Senate bill. He also mentioned that the Judiciary staff 
had shared its basic $~ldisco proposal with John Irving who 
represents NAM and the U.S. Chamber. Irving apparently 
expressed some concern but said that they could live with it. 

I have a call into Senator Hatch who was in Utah today. I 
hope to speak to him tomorrow. I have talked with his 
Committee staff who have indicated the same basic matters 
as Dole's staff. 

It seems to be the collective view that a conference would be 
counterproductive on this bill in light of Congressman 
Rodino's failure to succeed on any issue on this legislation. 
Apparently House staff is encouraging the Senate to avoid a 
conference and work it out in some other way. This is 
clearly what is happening. 

In light of this, I need to know as quickly as possible whether 
we want to have any substantive input into the formulation 
of language on this issue. If so, we should communicate 
our thoughts during the day on Tuesday as Thurmond appears 
intent on reaching agreement on language and moving as 
rapidly as possible. 



THE WHITE HOUSE 

WASHINGTON 

March 21, 1984 

t-'J..EMORANDUM FOR JOHN A. SVAHN .. 

FROM: ROGER B. PORTER ;f,//J 
... 

SUBJECT: Bildisco Legislation 

The House of Representatives is scheduled to vote tomorrow 
on the bankruptcy court reform legislation that would include 
provisions on bankruptcy judges, consumer credit, and labor 
contract issues. House and Senate conferees will. probably 
meet either at the end of this week or the beginning of next 
week. 

As you requested, I convened a meeting today to consider 
the Administration's position on the legislation that would 
reverse the Supreme Court decision in N.L.R.B- vs. Bild~sco. 
Frank Lilly and Ford Ford from Labor, Bill Niskanen £rem CEA, 
!'-1ike Horowitz from 0MB, Doug Riggs from Public Liaison, Lehmann 
Li, Mike Uhlmann··,..- _and -_rr,y-s·elf ·attended the meeting. 

The group agreed that the Administration is in a good 
position to argue that any legislation overturning the Bildisco 
decision is - premature. No hearings have been held in either 
the House or the Senate. Senate conferees can make the pro­
cedural point that this is an important issue and merits-testi­
mony and discussion before any statute is enacted. 

This is obviously our preferred position and outcome. 
Realistically, there is the feeling that Rodino' s provisions 
are an extreme form on the assumption that he knows he will 
achiev-e a ·compromise at best in Conference. The Senate bill 

· · has no provisions relating to the Bildisco decision in it. 

The group discussed some compromise language on the 
question of the standard that bankruptcy courts should use 
to approve rejection of labor contracts (the 9-0 decision) 
and agreed to recommend that the Administration be willing 
to support the attached "Substitute Test" developed by the 
Department of Labor. This language emphasizes the need for 
Courts to consider five criteria in evaluating particular 
cases. · 

The Department of Labor will prepare by close of _ business 
today compromise language on the issue of when a company 
can abrogate a labor contract after filing for Chapter 11 
(the 5-_4 decision) . The group will meet again tomorrow to 
discuss the 5-4 issue. 

Attachment 



substitute Test 

H.R. 4908 

Strike the text of proposed section 1113(e), Tit1e 11, 

United States Code . (section 3(a) of H.~. 4908), and insert 

in lieu thereof the following: 

"(e) The court may not approve the rejection of a collective 

bargaining agre~ment_ to which s1:1bsection (a) app1~_es u~ less 

it makes a specific finding that the policy of this Chapter 

requires such rejection after consideration of a11 the 

relevant circumstances including particular attention to: 

"(l) the likelihood of debtor liquidation should rejectio 

be denied; 

"(2) the likelihood of loss of more jobs should rejection 

be denied than would be the case should it be approved; 

"(3) the impact on successful reorganization of a ny 

monetary claims that would lie as a result of agreement 

rejection; 
n(4) the impact on employees of the loss of benef i ts and 

rights under the agreement should rejection be app rov ed; 

n(S_) the good faith and motivations of the parties 

to the agreement, especially as they are reflected 

in negotia tio·n·s between them on issues central. to 

the question of agreement rejection.n 



THE WHITE HOUSE 

WASHINGTON 

March 22, 1984 

MEMORANDUM FOR JOHN A. SVAHN .. 
FROM: ROGER B. PORTER ,,f',IJ) 

SUBJECT: Bildisco Legislation - II .. 

The Bildisco Group (Lilly, Ford, Niskanen, Horowitz, Riggs, 
and myself) met again this morning to review language on the 
issue of when a company can abrogate a labor con tract after 
filing for Chapter 11 (the 5-4 decision). 

With House passage yesterday of the bankruptcy legislation, 
it is more important than ever to determine the answers to 
several key questions including: 

1. What position will Senators Thurmond and Dole take 
on the legislation that would reverse the Bild.isco decision? 

2. How strongly would the Senate Republican conferees 
be prepared to oppose tn~se provisions in conference on the 
ground that no hearings have been held in either House and 
that it is premature to enact legislation on such a complex 
and technical set of issues? 

3. What is the possibility that Senator Thurmond will 
push to have the Bildisco provisions sent to the Senate Labor 
and Human Resources Committee (Hatch) for hearings? 

Rodino Language 

The groµp believes_ that the . provisions in the House bill 
.(.sponsored by Congressman Rodino) are an extreme form of what 
organized labor wants and that there is a recognition by Rodino 
and others that something far less sweeping will emerge from 
Conference, if anything. 

Among the problems with the Rodino language is that it 
would require bankruptcy judges to be expert in interpreting 
the National Labor Relations Act. More importa.nt1y, it cou1d 
indefinitely delay a decision on a labor contract .rejection. 
A union could demand all "relevant" financial and other infor­
mation, and there would be no limit to the duration of a hear­
ing. 

Frank Lilly, the Solictor at Labor, is preparing a short 
paper on the problems with the Rodino language which should 
be ready late this a~ternoon. 
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Deoartment of Labor Compromise Language 

As an alternative to the Rodino language, the Department 
of Labor developed a substitute test for the conditions under 
which~ company can abrogate a . labor contract_ A copy 0£ their 
draft is attached. 

1. By requiring that a trustee be appointed and provide 
notice of intent to file a motion to reject the labor contract, 
it would elimina·te the possibility that a company could surprise 
a union by immediately rejecting a labor contract. The Labor 
draft requires at least 30 days before the trustee could file 
such a motion. 

The intent is that during this time the C'ornpany and the 
union would make every effort to reach a mutually satisfactory 
agreement and. avoid the need for a formal filing and hearing. 

2. By requiring both sides to make reasonable efforts to 
negotiate a voluntary modification. of the col.I.ective bargaining 
agreement, there would be a strong incentive to negotiate since 
a bankruptcy court (under our draft on the 9-0 issue) would 
take such efforts into account when deciding whether to allow 
rejection of a labor contract. 

3. To expedite the process, the court would have to begin 
a hearing within 14 days after receiving the . motion, and would 
have to issu:e a decision on the motion within 30 days after 
the hearing was completed. 

· 4. The principal concern that several of us ex"Dressed 
is that there is nothing which would require that th~ hearing 
itself be expedited. This leaves open the possbility that 
this whole process (30 days+ 14 days+ a hearing+ 30 days) 
could ··drag on for an extended period of time. A delay in such 
matters .(one of the principal difficulties with the Rodino 
language) itself .constitutes a decision since ·many companies, 
where labor contracts are their principal problem, coul.d do 
nothing during the interim to address their plight. 

Frank Lil·ly agreed tc;, examine the issue of ways in which 
we could introduce some limits on the hearing process itsei£ 
without undermining due process. Ee will report back soon. 

This issue is on an expedited timetable. With the March 31. 
deadline quickly approaching, a conference committee will 
almost undoubtedly convene shortly and we must determine soon 
answers to the questions about the position the Senate wil1 
take. Later this morning I was told that .House and Senate 
staff are already meeting and discussing the Bildisco provi­
sions in the House bill. 
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While everyone on the Group agrees that the preferable 
solution is for the provisions to be dropped from this legis­
lation on the ground that hearings and a deliberative process 
are needed, we recognize that the pressures to work something 
out in Conference will be great. ~ 

As a second choice, we are comfortable with the draft 
language I sent·yesterday on the standarq t~at bankruptcy 
courts should use to approve rejection of a labor contract. 
If we can find some way to limit the length of hearings, we 
are also comfortable with the attached draft language on when 
a company can abrogate a labor contract after filing for 
Chapter 11. 

Attachment 



Sub.sti tute Test 

H.R. 4i88 S-l7L/ 

Strike the text of proposed section 227{a) and insert in 

lieu thereof the following: 

• 
Sec. 227. (a) Title 11 of the United States Code is 

amended by inserting after section 1112 the foilowing new 

section: 

"jlll3. Rejection of collective bargaining agreements 

" {a) For pur·poses of this section, 'col l ective bargaining 

agreement' means a collective bargaining agree..~ent which 

is covered by title II of the~ilway Labor~ or the 

National Labor Relations Act. 

"(b) The trustee may reject or assume a cr:>llective 

bargaining agreement under this t1tle only if and after 

the court approves the rejectiori or assumption of such 

agreement. 

•(c) The court shall hold a hearing on a imotion to 

reject such an agreement within 14 days after the filing 

thereof, and· shall issue a decision on the-~ motion wi tbin 

30 days after such hearing. The court may not approve 

the rejection of a collective bargaiz:iing agreement to which 

this section .applies unless it makes specific findings 

that: S1.1 bs'7'vt>-1"i- 1P ~ fi/1"1 ~-F' t'~ 1efiH'91_ .;;,,. r~,-Lc~ VP.✓(¥' ftrs 
"(1) At-he trustee has provided notice to all. the ~"; 

parties in interest of intent to file a motion. to rE;.j~ct , , . · 
. 0~~"'4t)d"'\ ,at4c:;-

such agreement at least 30 d~ys before the fi1ing ~ne.Qof~ 

5 
"'-~ ~ "(2) the trustee has made reasonab2-':.i7fforts 1r to .otiate a voluntary modificaqon of the ,,_agreement 

~_::J and continuation of such efforts ~ not like1y to produce 
'fe;P·"'-/ A 

~ · a prompt and satisfactory response; and 
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" ·(3) ~he policy of th.is Chapte] requires such rejection 

after consideration of all the relevant circumstances, 

including specific findings with respect to: 

"{A) the good faith and motivations of the parties . 

to the agreement, especially as t~ey are ref l ected in negotia­

tions between them on issues centra~ to the question of 

agreement reje~tion; , 

•(B) the likelihood of debtor liqu i dation should 

rejection be denied; 

n(C) the likelihood of loss of more jobs should 

rejection be denied than would be the case s hould it be 

approved; 

n(D) the impact on successful reor ganization 

of any monetary claims that would lie as a result of agree­

ment rejection; and 

n(E) the impact on empioyees of the loss of benefits 

and rights under the agreement should reject i on be approve d ~ 
' 

• {d) The financial · i _nfo_rma tion necessary and relevant 

to determining ,_.whether a collect-ive bargaini ng agreement 

to which this section applies may be rejected under this 

title shall be made available, under such condition s and 

within such time as the court may specify, t o the authorized 

representative of the employees who are subjec t to such 

agreement. 

"-(e) No provision . of th_is t _~-~le shall: be construed 

·to permit the trustee unilaterally to terminate _ or alter ... 

·any of the wages, hours, terms ahd conditions established 

by a collective bargaining agreement. 
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ccns~ltute o! the val.!.alty and a~~'Jrlt 

subtitle c--irr.endments RelatlnQ to Rejection of 
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~ec. 275. section 3~S(a) of title ,1, Unl~e~ States 
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secticn: 

. 
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THE WHITE HOUSE 

WASHINGTON 

March 26, 1984 

MEMORANDUM FOR JOHN A. SVAHN 

FROM: ROGER B. PORTER ,(,J/J 

SUBJECT: Bildisco - III 

. Frank Lilly informs me that conversations continued over 
the weekend involving representatives from Senators Thurmond, 
Dole, and Hatch's offices and from the AFL-CIO and the National 
Association of Manufacturers. These were. apparently somewhat 
uncoordinated and ad hoc. 

We seem to now be facing the following situation: 

1. Organized labor sees the bankruptcy bill as their 
only real chance ·to secure legislation re~ersing the Bildisco . 
decision this . year and they will press . hard and unremittingly 
to have it included in the bankruptcy bill. 

2. · At least among the Senate Republican staffers, there 
is no inclination to stand on the procedural point that no 
hearings have been held and that this is a terribly complica­
ted and complex issue which deserves a more deliberative 
process. 

3. Hatch's staffer, in particular, has shown no inter­
est in soliciting .the views of the Depaitment of Labor - on 
the substance of what he is discussing with labor and busi­
ness. 

4 . . Unless Senators ~hurmond, D6le, and Haich the~selves 
are willing to stand fast on the procedural point and · take 
the heat from organized labor it looks like we will end up 
with some legislation reversing Bildisco. 

5. Unless we act, the Administration will .be essentially 
excluded from putting the piovisions together. There is little 
reason to be sanguine about the quality of the material under 
discussion by the Senate staffers at this point. 

6. The material that our Bildisco group has pulled 
together looks more balanced and thoughtful than what is 
under consideration on the Hill. 

7. We may want to either firm up Thurmond, Hatch, and 
Dole on the procedural point, or try to get involved in shaping 
the legislation. 



"§ 1113. REJECTION OF COLLECTIVE BARGAINING AGREEMENTS 

(a) For purposes of this section, 'collective bargaining agreement' means a 

collective bargaining agreement which is covered by title II of the Railway Labor 

Act or the National Labor Relations Act. 

(b) The debtor in possession, or trust~e if ~ne has been appointed under the 

provisions of this chapter, may reject{ij assum~ a \#)lective bargaining agreement 

under this title only if and after the court approves the rejecti~n or assumption 

of such agreement. 

(c) The court, upon application for rejection of a collective bargaining ~greeme1 

may approve such rejection in accordance with the procedures set forth in subsectioi 

(d) of this section if, after due consideration of the equities of the case, 

it finds that such equities weigh in favor of rejection of the collective 

bargaining agreement. 

(d)(l) Upon the filing of an application for rejection, the court shall 

schedule a hearing, to be held not later than fourteen days after the filing of·· 

such application, at which all interested shall appear and be heard. Adequate 

notice shall be provided to such parties· at least ten days in advance of the date 

for such hearing. 

(2) The court shall rule upon such application for rejection within thirty 

days of the date of its filing with the.court. In the event that the court shall 

fail to rule upon such application within such time, the application shall be 

deemed to have been approved. The court may extend such time for a period not 

exceedJng fifteen days where the circumstances of the case require such extension 

in the interests of justice, or for such additional period of time as the parties 

may consent to. 

(3) All financial infonnation of the debtor which is necessary to a fair 

evaluation of the application for rejection shall be disclosed to the authorized 



reqresentatives of the debtor•~ employees at least seven days prior to the hearing 

upon such application. The court may enter such protective orders as may be 

necessary to prevent -public disclosure of infonnation in the possession of the debtor 

the disct6sure of which may compromise the position of the debtor with respect 



to its competitors in the industry · in which it is engaged. Upon motion of the 

debtor showing just cause, the court shall examine confidential information 

of the debtor that may be submitted to the court in connection with the 

application for _rejection i~ camera. 

(4) Prior to ruling up.on_t_b~application for rejection, the court sha·ll 'V:: __ ... -.. '-!2..' t~.t;,M.;. )" ,1., 1' ~:fl•J t'-4 , .. , .. ,1 ..... , 
determine that the trustee;~has -- ma··d\ a good faith proposal to the authorized 

representativesof the debtor's employees that would provide reasonable 
. ~.,I( 

protection of the employee~JrEenefits under the collective bargaining agreement 

ti t~e exte11b feosiel~~ with due consideration of t_!le totality of 

circumstances facing the debtor and other creditors, while permitting a 

successful reorganization,and such proposal has not been accepted. 

(e) An order of the court denying or approving an application for rejection · 

shall be appealable to the district court for the district in which the 
' 

bankruptcy court exercises jurisdicti6n. Notice of such ~ppeal shall be 
after 

filed within severi days after the adjudication of the motion, or/the expiration 

of the time permitted under this section for such adjudication if the court 

fails to act upon such application. A hearing upon such appeal, and judgment 

' thereon, shall be rendered within thirty days of the filing o~ the notice of 

appeal. The mandate of the district court shall issue i1m1ediately upon the 

determination of such appeal and shall ·take effect notwithstanding the 

prosecution, by any party, of any further appeal; provided, that such mandate 

may be stayed in accordance with the provisions of Rule 8(a) of the Federal 

Rules ~f Appellate Procedure. 

(_f) No provision of this title shall be construed to permit a debtor · in possession 

or trustee to unilaterally terminate or alter any provision of a collective 

bargaining agreement. 
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Frederick O'Neal 
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Alvin E. Heaps 
John DeConcinl 
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From: Howard Marlowe and Larry Gold 

Enclosed for your consideration please find suggestions for modifying the 
draft provision on the rejection of collective bargaining agreements we received 
from you yesterday. We are available at your convenience to discuss those 
suggestions. 

So that there are no misunderstandings and no surprises, you should know that 
the AFL-CIO is working with its affiliates on one other majority priority with 
regard to the overall bankruptcy package - securing a provision making the bill 
effective on enactment. Our initial soundings indicate that such a provision has 
substantial support on the Republican side of the aisle and in the business 
community. As soon as we reach agreement on the collective bargaining issue or 
agree to disagree, we wish the opportunity 'to discuss the effective date issue. 

In addition, if there is any intent to add a shopping center prov1s10n or any 
other substantive change to the House bill, we also wish the opportunity to discuss 
that aspect of this matter with you. 



"§lll3. REJECTION OF COLLECTIVE BARGAINING AGREEMENTS 

(a) The debtor in possession, or trustee if one has been appointed under the 

provisions of this chapter,( other than a debtor covered by subchapter IV of this 

title and by title I of the Railway Labor Acy may reject or assume a collective 

bargaining agreement under this title only if ·and after the court approves the 

rejection or assumption of such agreement. 

(b)(l) Prior to filing an application for rejection of a collective bargaining 

agreement the debtor shall make a proposal to the authorized representative of the 

~ ~loy!!es covered by the agreemeqt .for modifY,ing the agre,ement in a manner that* 
A P-'J 4 ct-e ., A., &- ell/ 9!,;t,t(, , ,ftr ere ,A,e1, ·, ""t(.t ~ 1 f1"ab ~ ~ 

cecJUC~-Hte-~~~*.~e-,nefi-ts·--and-prutec-! idns~stated therein ~r(ly'"~ h~e ex~,t _ p,t: J(_tt.. i:( 
/-U-9A()Md~ ~~, .,-~ .,,.r ._ t.t ut: h5 J ~. ,,,.~u-« /.(~ f :~ · 

cequirQd to permit a successful reo/gani ation and sh 11, subject to subsection (d)(3) t7 

of this section, provide the representative the information necessary to evaluate 

the proposal. 

-
(2) During the period from the making of a proposal provided for in 

paragraph (1) of this subsection · until the hearing provided for in subsection (d)(l) of 

this section the debtor shall meet at reasonable times and confer in good faith with 

the authorized representative in an effort to reach mutually satisfactory 

modifications to the agreement. 

(c) The court shall approve an appiication for rejection of a collective 

bargaining agreement only if the_ court finds that the debtor has complied with the 

requirements of subsection (b) of this section and that~he balance of the equities is 

1
81n favor of rejection of the collective bargaining agreement 

(d)(l) Upon the filing of an application for rejection, the court shall schedule 

a hearing, to be held not later than twenty-one days after the filing of such 

application, at which all interesteal~appear and be heard. Adequate notice 

- ~ 



shall be provided to such parties at least ten days in advance of the date for such 

hearing. The court may extend such time for a period not exceeding seven days 

where the circumstances of the case require such extension in the interests of 

justice, or for such additional period of time as the parties may consent to. 

(2) The court shall rule upon such application for rejection within thirty days 

of the date of the commencement of the hearing. In the event that the court has 

not issued a final ruling on such application within such time, the court shall enter 

an interim order putting into effect the debtor's final proposal for modifying the 

collective bargaining agreement made pursuant to subsection (b)(2) of this section. 

The court may extend such time for a period not exceeding fifteen days where the 

circumstances of the case require such extension in the interests of justice, for for 

such additional period of time as the parties may consent to. 

(3) The court may enter such protective orders on such terms as are 

consistent with the authorized representative's need to evaluate the debtor's 

proposal for modifying the collective bargaining agreement and the debtor's 

application for rejection and as may be necessarY. to prevent public disclosure of 

information in the possession of the debtor, the disclosure of which may 

compromise the position of the debtor wit respect to its competitors in the 

a&&~ ... ~.~~-~· A r/'Mtt,t,~,,.___\~ta__ 
industry in which it is engaged. ~ - --

(e) No provision of this title shall be construed to permit a debtor in 

possession or· trustee to unilaterally terminate or alter any provisions of a 

collective bargaining agreement. 

) ~k-;;0 ~ts-~ 7 3 

1v~c1~-e-e 
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Edward T . Henley 
J . C. Turner 
Alvin E. Heaps 
John OeConcini 
Joyce D. Miller 
James E. Helfield 
Vincent R. Sombrollo 
Marvin J . Boede 
Owen Bieber 

From: Howard Marlowe and Larry Gold 

Enclosed for your consideration please find suggestions for modifying the 
draft provision on the rejection of collective bargaining agreements we received 
from you yesterday. We are available at your convenience to discuss those 
suggestions. 

So that there are no misunderstandings and no surprises, you should know that 
the AFL-CIO is working with its affiliates on one other majority priority with 
regard to the overall bankruptcy package - securing a provision making the bill 
effective on enactment. Our initial soundings indicate that such a provision has 
substantial support on the Republican side of the aisle and in the business 
community. As soon as we reach agreement on the collective bargaining issue or 
agree to disagree, we wish the opportunity ' to discuss the effective date issue. 

In addition, if there is any intent to add a shopping center provision or any 
other substantive change to the House bill, we also wish the opportunity to discuss 
that aspect of this matter with you. 



"§1113. REJECTION OF COLLECTIVE BARGAINING AGREEMENTS 

(a) The debtor in possession, or trustee if one has been appointed under the 

provisions of this chapter,(other than a debtor covered by subchapter IV of this 

title and by title I of the Railway Labor Ac~ may reje~t or assume a collective 

bargaining agreement under this title only if and after the court approves the 

rejection or assumption of such agreement. 

(b)(l) Prior to filing an application for rejection of a collective bargaining 

agreement the debtor shall make a proposal to the authorized representative of the 

~~loy~es covered by the agreemel'}t for modifY,ing .the agre,ement in a manner th~~ .~/ 
~~ /4 c:u:.,~ dll ~,.,,uftm«c ~ -·, -:rt.:t 'oit.th I n-altu._o~ f~ 

~lUC~~~-eff~~B-4 __ ~~,~ttt:s•'ffl:1d protee~i,911s~a'tect ther ei!t ~flirt9:1-1ie ~~t -- 1{2:,-t'../ 11. ~ 
/--(.J..(JAo.,,,.,..~~ ,.._ ~ --u'lt_r£~ur1 hs J-. ~ ~ .__L/.c..c,~ 7 l;j 

requir'iKi to permit a successful reorganization and sh"-u, subj~~t to subsection (d)(3) 

of this section, provide the representative the information necessary to evaluate 

the proposal. 

-
(2) During the period from the making of a proposal provided for in 

paragraph (1) of this subsection until the hearing provided for in subsection (d)(l) of 

this section the debtor shall meet at reasonable times and confer in good faith with 

the :1 authorized representative in an effort to reach mutually satisfactory 

mod,ifications to the agreement. 

(c) The court shall approve an application for rejection of a collective 

bargaining agreement only if the court finds that the debtor has complied with the 

requirements of subsection (b) of this section and that~he balance .of the equities is 

1
8Jn favor of rejection of the collective bargaining agreement. 

(d)(l) Upon the filing of an application for rejection, the court shall schedule 

a hearing, to be held not later than twenty-one days after the filing of such 

application, at which all intereste~appear and be heard. Adequate notice 

~ 



shall be provided to such parties at least ten days in advance of the date for such 

hearing. The court may extend such ti me for a period not exceeding seven days 

where the circumstances of the case require such extension in the interests of 

justice, or for such additional period of time as the parties may consent to. 

(2) The court shall rule upon such application for rejection within thirty days 

of the date of the commencement of the hearing. In the event that the court has 

not issued a final ruling on such application within such time, the court shall enter 

an interim order putting into effect the debtor's final proposal for modifying the 

collective bargaining agreement made pursuant to subsection (b)(2) of this section. 

The court may extend such time for a period not exceeding fifteen days where the 

circumstances of the case require such extensio~ in the interests of justice, for for 

such additional period of time as the parties may consent to. 

(3) The court may enter such protective · orders on such terms as are 

consistent with the authorized representative's need to evaluate the debtor's 

proposal for modifying the collective bargaining agreement and the debtor's 

application for rejection and as may be necessary to prevent public disclosure of 

information in the possession of the debtor, the disclosure of which may 

compromise the position of the debtor, witi respect t~ 
11 
i~<?_;1P~titors in.,;3he ~ 

o.&& ~ - ~ ¥-~' [,t.Cl,UV/'1'14/'-, ,,..,., ~ a_, 
industry in which it is engaged. ~ 

(e) No provision of this title shall be construed to permit a debtor in 

possession or trustee to unilaterally terminate or alter any provisions of a 

collective bargaining agreement. 
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From: Howard Marlowe and Larry Gold 

Enclosed for your consideration please find suggestions for modifying the 
draft provision on the rejection of collective bargaining agreements we received 
from you yesterday. We are available at your convenience to discuss those 
suggestions. 

So that there are no misunderstandings and no surprises, you should know that 
the AFL-CIO is working with its affiliates on one other majority priority with 
regard to the overall bankruptcy package - securing a provision making the bill 
effective on enactment. Our initial soundings indicate that such a provision has 
substantial support on the Republican side of the aisle and in the business 
community. As soon as we reach agreement on the collective bargaining issue or 
agree to disagree, we wish the opportunity ' to discuss the effective date issue. 

In addition, if there is any intent to add a shopping center prov1s10n or any 
other substantive change to the House bill, we also wish the opportunity to discuss 
that aspect of this matter with you. 




