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The New nghts Wa

Meese and Brock lock in b

hey were the wizards of

St. Louis, the white

men who ran the Mon-

santo Co., whose mas-

tery of chemistry could

cleanse farmland of pests or
wrap a nation in synthetic
cloth. No mixture seemed be-
yond their ken—except, that
is. the integration of their
own work force. By 1971 Mon-
santo had the second worst
record in the industry; few
blacks or women worked for the
chemical giant, and hardly any
who couldn’t type or swing a
baling hook. But the corpo-
rate culture was irrevocably
changed that year when Rich-
ard Nixon’s Labor Department
dusted off an executive order
first signed by Lyndon Johnson
and sent corporate America an
unmistakable message: to do
business with the federal gov-
ernment, you must embrace af-
firmative action. For Monsan-
to, that meant hiring William
McEwen, a 28-year-old black
man, and telling him to change its ways.
Fourteen years later, McEwen has be-
come, in his own terms, a qualified success
story. Using the system of “goals and tzde-
tasles” for integration that Nixon’s men
prepared, Monsanto has nearly tripled the

number of minority employees, promoted |

women and blacks into middle manage-
ment and shattered the customary gender
and color bars in craft and technical jobs.

; them out and to substitute a voluntary,
hortator} system “Dlscrlmmatlon, says
Meese, “is wrong.”

While the president is known to share
Meese’s views on most civil-rights issues,
thus far he has not agreed to any changes.
In part that’s because Secretary of Labor
Bill Brock, with the support of much of the

. cabinet, has resisted Meese’s effort, argu-

“Affirmative action has provided the .
framework tobring in qualified people,” he
. Sixty-nine senators have weighed in at the

says. “It has not resulted in our getting
helter-skelter, unqualified workers.”
‘Goals and timetables”: But having gone this
far, McEwen, now a Republican, may see
therulesofthe game changed dramatically
again. Since August, the Reagan adminis-
tration has been embroiled in a high-level
internal conflict over the executive order

in question, number 11246. Attorney Gen-
eral Edwin Meese believes that “goalsand
" it means anything at all.

timetables” for hiring and promoting
blacks and women are subterfuges for nu-
merical quotas. Viewing quotas asa kind of
racism in reverse. he's determined to weed

ing that 11246 may benefit from stream-
lining but needs the goals-and-timetables
language to stimulate broad compliance.

White House supporting Brock, while civil-
rights organizations and business groups
like the National Association of Manufac-

: turers have been Jobbying overtime. At the

same time, the Justice Department is also
leading an attack on public-sector affirma-
tive action in the courts. If it manages to
win both, affirmative action will mean
something very different in the futqre—lf

Negotiations between Meese and Brock
have continued all fall, with about the

{ same success rate as the Geneva arms

attle over the 1de? of afirmative actlon

JOHN FIUCARA—NEW SWEE,

The Constitution is colorbfind: A ttorney General Meese
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talks. Each side has leaked
news of impending victories.
only to beat hasty retreats.
Meese’s aides think their man
has the hole card—his long as-
sociation with President Rea-
gan—but at the moment even
that is being trumped. White
House assistants say that chief
of staff Donald Regan has made
a political decision that, failing
a compromise, no resolution of
the debate is the best resolu-
tion, and he may be able to en-
force such an edict. How? Aides
say that Regan can simply
block Meese from getting to the
president. In fact, they say, all
phone calls to the president, ex-
cept those from national-secu-
rity adviser John Poindexter
and a few social friends, must
be cleared by Regan—a system
that in the first Reagan admin-
istration allowed Meese, then a
senior White House aide, to
screen out Attorney General
William French Smith.

This uncertainty does not
please the business community. Large
firms did not come willingly to affirmative

+ action, but having invested heavily in the
. program they are reluctant to see it

scrapped. “It works,” says Jim Conway of

- the National Association of Manufactur-

ers. “Why change it?” Executives like
McEwen say that firms accept hiring
goals and timetables because that’s the
way they do business generally; in the cor-

_ porate argot it’s just another form of man-

agement by objective. There are also self-
ish reasons: however complex 11246 may
be, it remains a single system. If it’s rolled
back, various and conflicting state rules
will be invoked, driving corporate person-
nel officers to distraction. Also, 11246 pro-
vides a handy, if not foolproof, defense
against lawsuits by impatient minorities
or passed-over white male employees: Un-
cle Sam made me do it.

In practice 11246 has a mixed record. Iis
prov1510ns apply to about 73,000 private
companies employing 23 million workers.
These companies risk losing government
contracts, or at least inviting onerous in-

CONTINUED
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vestigations, if they do not set and attempt
to meet hiring-and-promotion goals for
women and minorities. These goals are
only rarely fulfilled, however, according to
recent research. Jonathan S. Leonard, a
labor economist at the University of Cali-
fornia at Berkeley, studied the application
of 11246 between 1974 and 1980. He reports
that "“the employment goals that firms
agree to are not vacuous, [but] neither are
theyadhered to asstrictly as quotas.” Leon-
ard says that the higher the goal is set, the
better the company performs, but that on
average "firms only achieve about 10 per-
cent of their goals.”

Fewer cemplaints: Meese and his allies may
be able to redefine affirmative action by
another route. While Brock and the Labor
Department have defended 11246 in prin-
ciple, in practice Labor’s enforcement ef-
forts have been less than stalwart. Under
Jimmy Carter 13 contractors lost their fed-
eral business for 11246 violations, but only
2havebeen “debarred,” asthe bureaucrats
call it, during the Reagan years. This ad-
ministration has also filed fewer com-
plaints and won less back pay for aggrieved
employees. It’s possible that record reflects
more voluntary cooperation from employ-
ers, but critics don’t think so. “We know the
executive order is not being enforced, but
we must guard its existence for the day
when we have a[different] president,” says
Anne Ladky, executive director of Women
Employed, a Chicago-based group that
monitors government affirmative action.

. The fight over 11246 is but one part of
Meese’s serious bid to change the land-
scape of affirmative action. He and Wil-
liam Bradford Reynolds, the chief of the
Justice Department’s Civil Rights Divi-
sion, share a view that the U.S. Constitu-
tion is colorblind. In practice that means
that only identifiable victims of discrimi-
nation—for example, blacks who can prove

-— Y
JEFF LOWENTHAL—NEWSWEEK
Monsante’s changing face: Manager Curby

Affirmative action or reverse discrimination? Birmingham firefighters
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MIKE CLEN O

that they were denied promotions because
of their race—can leapfrog ahead of white
co-workers. This notion marks a bold
change from past administrations and
would, at the very least, end most court-
ordered programs. Meese and Reynolds are
not alone in this fight, drawing particular
succor from the arguments of black neo-
conservatives who suggest that affirmative
action stigmatizes its beneficiaries and
keeps them dependent on government aid.

The Justice Department is vigorously
pursuing its position in the courts. Occa-
sionally that can produce anomalous re-
sults, as in a case filed against the San
Francisco Fire Department for race dis-
crimination. Justice started that suit in
1984 but now is aligned with the defend-
ants—literally sitting at the city counsel’s
table—because the remedy being sought
would lead to the hiring of some minority
women whothemselves were not specifical-
ly discriminated against. Similarly, in Bir-
mingham, Ala., the Justice Department

- went into federal district court on behalf of

two white firefighters who sued the city for

reverse discrimination. They claim tohave -
been passed over for promotions in favor of
less qualified blacks. But last week the fed-
eral judge ruled in favor of the city, which
had contended that it was onlv implement-
ing a 1981 federal court order. one agreed to
by the Justice Department itself.

Actua! victims: Some of the confusion in
this area stems from a June 1984 decision
by the U.S. Supreme Court in a case
brought by Memphis, Tenn., firefighters.
There the court ruled that nondiscrimina-
tory seniority systems could not be abrogat-
ed tosave the jobs of women and minorities
hired under an affirmative-action plan.
The majority also included language that
suggested that court-ordered remedies
could be invoked only for actual victims of
bias—precisely the Justice Department’s
position. But every federal appeals court
that has had to interpret the decision has
read it narrowly. And the Justice Depart-
ment’s efforts to have cities change their
practices voluntarily have, for the most
part, been ignored.

Later this term the high court will get a

CONTINUED
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chance to say just what it means in three
affirmative-action cases, and those deci-
sions could determine the future scope of
court-ordered programs. That may be
wishful thinking, however; the Supreme
Court justices tend to split unpredictably
in affirmative-action cases, leaving law-
yers to make what they can of the arcana
of court opinions.

Corporate acceptance: Whatever the out-
come of these battles, Monsanto says it has
no intention of abandoning affirmative-ac-
tion goals. If anything, its problem now is
figuring out ways not just to hire but to
share real power. “The game of the "70s was
the numbers,” says Robert Berra, a senior
vice president. “The game of the '80s is :
what to do with the people once you got -
them in.” And that, of course, goes beyond
the scope of affirmative action. “The high-
er you move, the more important it is that
you're competent and able to do the job,”
saysJohn L. Mason, ablack research chem-
ist who is now president of the Monsanto
Fund. Nine blacks and six white women
have cracked the company’s top rank of 397
managers, and more, like product manager
Norma J. Curby, are preparing to move up.
But they haven’t forgotten where they
came from. Says Curby, “Without affirma-
tive action, I'd be dead professionally.”

Perhaps the best sign of the corporate
acceptance of such programs is the muted
grumblings of white males. Cries of reverse
discrimination have been replaced by a
grudging recognition that affirmative ac-
tion has become one of the hurdles of a
corporate life that was never a pure
meritocracy. And, asthey get older and face
the first signs of age discrimination, white
men may say privately that perhaps civil-
rights claims have their place after all. |

Agic Presswith ANN McDaNi1ELin Washinglon, ’
MoNROE ANDERSON in St Louis and bureau reports !
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EDWIN MEESE I

By Howard Kurtz
Washington Post Staff Writer

The White House has summoned
Attorney General Edwin Meese 111
and Labor Secretary William E.
Brock to a meeting Thursday in an
effort to resolve the stalemate over
the proposed executive order on
affirmative action, administration
sources said yesterday.

White House chief of staff Donald
T. Regan arranged the meeting to
determine if the Cabinet’s leading
antagonists in the affirmative-action
debate can iron out their differ-
ences on minority hiring require-
ments for government contractors.
It is the first time Regan will be
actively involved in the dispute.

However, sources said that Jus-
tice and Labor Department officials
have put forth no new compromise
proposals and remain at an impasse
after five months of negotiations.

A White House official said the

Meese, Brock Set
Hiring-Plan Talk

White House Tries to Resolve
Affirmative-Action Stalemate

meeting with Regan is not expected
to produce a final agreement, But
even if a compromise is reached, he
said, it would be political folly to
announce anything in the next
week, when President Reagan is
involved in celebrations of the birth-
day of the late Rev. Martin Luther
King Jr.

The issue surfaced last August,
when Meese proposed a draft pres-
idential order that would eliminate
minority hiring goals and timetables
for federal contractors. Meese con-
tends that the Labor Department
program, which operates under a
1965 executive order, amounts to
illegal racial quotas. '

Brock, who has blocked the Jus-
tice Department proposal, has de-
fended the program’s effectiveness
and the use of goals and timetables
in spurring minority hiring. Meese
aides recently suggested a compro-
mise that would allow businesses to

WEDNESDAY, JANUARY 15, 1986

WILLIAM E. BROCK

set voluntary hiring goals, but
Brock has maintained that no new
executive order is needed, only
changes in the program’s enforce-
ment rules.

Regan does not want the pres-
ident to consider the issue until the
Cabinet  reaches  agreement.
Sources say Regan is worried about
the political opposition to the
Meese plan, which includes 69 sen-
ators, 180 House members, civil
rights activists and part of the busi-
ness community.

Brock has been supported by
Cabinet moderates like Transpor-
tation Secretary Elizabeth Hanford

. Dole and Secretary of State George

P. Shultz, while Meese has received
strong backing from such conser-
vatives as Civil Rights Commission
Chairman Clarence M. Pendleton
Jr. and Clarence Thomas, chairman
of the Equal Employment Oppor-
tunity Commission.

|7
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20 Year Afflrmatlve-Actlon Debate Still
Astlr

Busmesses Divided OUer Falmess and Necessity of Minority Hmng Regulattons

By Howard Kurtz "merce and Assocxated General Con--;, arc not able to meet those goals.”

Washington Post Stalf Writer -

. B. Lawrence Branch, a drug com-
pany executive in Rahway, NJ.,
credits the federal government with
‘'successfully pushing companies like
‘his to hire more mmont:es and wo-
men.

“It’'s the old hammer hanging
over your head,” he said of the La-
bor Department's affirmative action '
requirements for federal contrac-
tors. “Without that, some people -
wouldn’t do anything. With volun-
tary goals, a lot of companies will
say, ‘Hey, I volunteer not to doit.” ”

| . But Jim Supica Jr., a contractor in
. Lenexa, Kan,, said he feels differ-
ently about the program. He said
the government unfairly accused

his firm of discrimination for failing

to hire at feast 12.7 percent minor-
ities and 6.9 percent women to
drive its trucks. The company has
only two truck drivers, both whlte
nen,
: “Ithmkyoucanseet.heabsurd
ptuatxon you get into,” he said. “It
sounds like a quota to me.”

+ These divergent views typify the

divisions dmong businessmen over _

Executive Order 11246, the 20-
ear-old presidential directive that
equires affirmative action by fed-

Fral contractors.

Many businesses, led by the Na- -~

tional Association of Manufacturers

- and the Business Roundtable, sup-

port Labor Secretary William E.
Brock in resisting a new executive

brder that would eliminate minority .

hiring goals and timetables. Anoth-
‘er faction of the business commu-
nity, led by the Chamber of Com-

tractors, is backing Attorney Gen-:

eral Edwin Meese HI's push for a
new order that would abolish the -
statistical measures that they view
‘as quotas.

Meese told a news _conference
last week that his Civil Rights Di-
vision, headed by William Bradford
Reynolds has collected “a litany” of
cases at the Labor Department
“where goals and timetables were
actually used as subterfuges for
quotas.”

But a Justice Department official
said later that the information is
deemed confidential and would not
be released.

The official cited only one case by
name—that of Supica, whose name .

is also being given to reporters by.

Associated General Contractors.

Joseph N. Cooper, director of the -

Labor Department’s Office of Fed-

--eral--Contract - Cempliance--Pro- -

grams, said he did not know what
Meese was talking about. He said
‘the 1965 executive order -enforced
“by his office specifically forbids the .-
use of quotas, and that he would
“come down hard” on any employer
found doing otherwise, - -
“Nobody’s ever put any cases
before me that “involve - quotas

- -Cooper said. “I'm still waltmg I

" ‘don’t see them.”

Cooper also disputed statements
by a Justice Department official that
the program lmposes “makeup

goals” on companies for past dis--

crimination. He said no such goals -
exist.

Cooper said contractors must
show “a good-faith effort” to recruit -
and hire minorities and women, and ~
that “they are not penahzed if they

He said that debarment from fed-
eral contraets ‘which has been im-

posed twice since 1981, is “an ab-

- solute last resort,” and that some

rules may be relaxed to ease the

burden on smaller companies.

Cooper’s office sets hiring goals"’

bascd on the local avallablhty of mi-
norities and women in a given field.
It monitors contractors with more
*than 20 million employes and adopt-

ed corrective plans in 1,158 cases

-{last year:

One leading critic of the current
.program, the Chamber of Com-
merce, was unable to name any
companies that oppose it. “We have
had a number of companies contact
us, but they ‘do not want any visi-

‘bility,” said the chamber’s Virginia'

Lamp.
The National Assocumon of Man-
-ufacturers, by contrast, cited nu-

merous members that support the °
- Labor‘ Department program. Wil

liam S. McEwen, director of equal

" opportunity at-Monsanto Co., said

many business leaders have grown

comfortable with a pational system

of regulation..

" -No company wants to faCe a sit-
"uation where 50 states pass 50 dif-
ferent laws and we’d be subject-to
compliance reviews in 50 different

’; areas,” he said.
'_'_ McEwen said the program also

protects companies from reverse-
. discrimination suits by white em-
ployes. “If we try to practice volun-
tary affirmative acdtion . . . we stand
- the risk of lawsuits,” he said.
Finally, he said -that if Reagan
abolishes _hiring goals, Congress is
likely to pass a law restoring the
program in a more stringent form,

CONTTINUED
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King Cited in Defense
Of End to Hiring Goals

Meese Discusses Affirmative Action Stand

, By Howard Kurtz

f Washington Post Staff Writer

i Attorney General Edwin Meese
IH said yesterday that he was “try-
ing to carry out the original intent
of the civil rights movement” in pro-
posing to eliminate minority hiring
goals for government contractors,

Speaking at a news conference on
the Rev. Martin Luther King Jr."s
birthday, Meese invoked the slain
civil rights leader’s name in defend-
ing his proposal on affirmative ac-
tion. That proposal, which has split
President Reagan’s Cabinet, would
change a 1965 executive order and
bar the Labor Department from us-
ing goals and timetables in pushing
federal contractors to hire more mi-
norities and women.

“My views are the same as the
president’s and the same as those
who originated the executive order
some 20 years ago or more—and
that is that there should be no dis-
crimination,” Meese said. “No dis-
crimination means that various de-
vices which have grown up over the
years—inciuding the use of quotas
to discriminate or other subter-
fuges for quotas—should not oc-
cur.”
Meese added that “one of the
things Dr. King said in his famous ]
have a dream’ speech was that he
foresaw a colorblind society, and
this is what we’re very much ded-
icated to.” He said the Justice De-
partment’s approach to civil rights
enforcement is “very consistent
with what Dr. King had in mind.”

Ralph G. Neas of the Leadership
Conference on Civil Rights re-
sponded that “the executive order
has absolutely nothing to do with
quotas. Indeed, it forbids their use.

“It 1s especially scandalous on
Martin Luther King's birthday to
associate him with those who are
attempting to gut the executive or-
der,” Neas said. “There is no ques-
tion that if Martin were alive today,
he would be a Jeader of the extraor- -
dinary bipartisan consensus that is
fighting to save the executive or-
der.”

The White House yesterday post-
poned a meeting on the issue be-
tween Meese and Labor Secretary
William E. Brock that had been
scheduled for today, according to
administration sources. Meese said
he hopes to meet soon with Brock
who has blocked the Justice Depart
ment proposals. - .

Administration  sources  sug
gested that the meeting called by
White House chief of staff Donalc
T. Regan was put off to avoid de-
tracting from the president’s role

- this week in celebrations honoring

King.

Meese’'s stance parallels recent
comments by William Bradford
Reynolds, assistant attorney gen-
eral for civil rights, who said he had
been “in lockstep” with King and
other 1960s civil rights leaders but
that today’s activists have “twisted”
those policies into quotas.

Meese said the Civil Rights Di-
vision has collected “a litany” of La-
hor Department cases “in which

goals and timetables were actually

used as a subterfuge for quotas.”
Justice officials said this analysis
was not available yesterday. Brock
has maintained that hiring goals,
involved in 1,100 cases last year,
differ from quotas and have helped
spur minority employment.
Although 69 senators and 180
House members have signed letters

opposing a new executive order,
Meese denied “that the majority of
Congress is against us on this.” He
said his plan would increase minor-
ity employment by encouraging re-
cruitment.

“If you talk with the black people
themselves, there’s no indication !
have that any of them are in favo
of discrimination,” Meese said.
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|Reagan Tells of Wetéhmg Pldné
To Revise Mmonty Hmng Rules

ke

WASHINGTOQN, Feb. 11 — President’ ]
Reagan said 'mmdaj,'mllmghtl weitghaxtngs Ad-
ministration was pro--
posals to change ‘an executive order
under which the Labor Department re-;
quires many Federal contractors to set |
numerical goals for hiring women and
members of minority groups.

In response to two Questions at !ns
news conference,Mr. Reagan said em-
phatically that he opposed employment
quotas, but he did not say explicitly
whether he saw any differences be-
tween goals and quotas. Nor did he say
whether he agreed with those in his Ad-
ministration who contend that flexible
goals inevitably lead to rigid quotas.

Asked whether he planned to change
the executive order, issued in 1965 by

\

. Spada!;o".lhh‘loﬂ‘ﬁmu :_'.f,. FEE

President Johnson, Mr. Reagan said
the matter was being reviewed by his
domestic policy advisers.

*“I'm waiting to see what the recom-
mendation is,”” Mr. Reagan said. ““This
is still being studied and they haven’t
presented an actual recommendation
to me. All I know at the moment is that
what they’re studying is how can we
eliminate this possibility of a quota sys-
tem, so 1 want to tell you that I don’t
want to do anything that is going to re-
store discrimination of any kind.”

idea of Eliminating Quotas

“In fact,” Mr. Reagan said, “I'm
trying to prevent discrimination with
this idea, as I say, of eliminating quo-

-tas. So I know it was mentioned hére
before that supposedly I"m opposed to
human, to civil rights. No, I was op-
posed to certain features of programs
that were being advocated, but there
‘were other p that 1 did sup-j
port, and tmnld 1 was toing things i
about civil rights before therewas such
a program.”

At the news corgerenoe Mr. Reagan
was asked directly, “What are your
views on goals and timetables?” *

He replied: “I think that we muist
‘have a colorblind spciety. Things must
be done for people neither because df
nor in $pite of any differences between
us in race, ethnic origin or religion.” '

The President said that affirmative
action programs Ssometimes became
quota systems because personnel offi-
cers and members of the “bureaucra-
cy” found such’ quotas easyto admnns-

-ter.

]
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““We nnd aown there at the bureau-

cra.cyleveimumtﬂ:ereactuallym

personne] offices and ‘80 forth, they
ll choose the easy course, Bet down & Sy's-
temo!mxmbersnndsaylweﬂ we’ll go|
4 by thaf”” Mr. Reagan said. ° !
“it’s 80 easy to fall into a bureau- |
cratic practice of , well, isn't’
| this the easiest thing: l.et'syusttell
¢ them they have to have X number and
4 that'll settle it,”’ he added. :
: Guideline on l-llring
i} The executive order says that Gov-
|l emment contractors must *‘take af-
¥ firmative action to insure’’ that job ap-
iplicants are employed “‘without regard
to their race, color, religion, sex or na-
onal origin.” Labor Department rules

vide that if a Federal contractor is .

‘deficient in the utilization of minority
ups and women’ the contractor
ust set goals and timetables and
ﬂgke “good !alth. effo ”* to achieve

Lnd ntractors are then expected to hire
promote women and members #f
Fminority groups in rough proportion’tg”.
‘the number of available qualified can-
idates. .
. 'The s have been a source of
bate within the Reagan Administra-
ion for more than six months.
: Attorney General Edwin Meese 3d
poses the use of numerical goals and
tas on the that they have not
ignificantly helped blacks but tend to
riminate against white men. Labor
Secretary Bill . Brock has opposed
major changes in the executive order
or the regulations. 'He notes that the
current rules say, “‘Goals may not be
rigid end inflexible guotas.™

[, P

Criticism From Blacks in G.0.P.

Meanwhile, two groups of black Re-
publicans have criticized Justice De-
partment efforts to revise the execu-
tive order.

The Council of 1oo an independent
organization of black Republicans that
includes many business executives
said the proposed changes would be

“harmful and destructive’ to the inter-
ests of blacks. .

A separate group, the National Black
Republican Council, an affiliate of the
‘Republican Natxonal Committee,
adopted a resolution saying the current
program for Federal contractors
should not be ‘dismamtied or re-
placed.” Further, it said the Justice
Department proposals would ‘“‘under-
mine the compliance process that is
now working with the backing of both
business and 1al

The resolution says tha! “the black
community and other minorities and
women’” regard the proposed changes
as "an attempt to overturn” civil

u&zms won by the Rev. Dr. Mar-
T King Jr. and others.

Mxlt.on Bins, chairman of the Council
“of 100, said in a letter to the President,
"*We fear that the proposéd changes
will be the trigger that aborts the devel-
topment of black businesses and em-

ployment.” -
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Has Brock Defeated Meese
On Anti-Quota Order?

More than seven months afier it was drafted
with strong support from Atty. Gen. Edwin Meese,
a proposed Executive Order 1o ban Labor Depart-
ment-imposed employment quotas based on race
and sex has yet 10 be signed by President Reagan.

Though a majority of Cabinet members,
together with such key black officials as Civil

\ -
A

BROCK
Rights Commission Chairman Clarence Pendlcton

MEESE

and Equal Employment Opportunity Commission
Chief Clarence Thomas, joined with Meese in
favor of the order at a meeting of the Cabinet’s
Domestic Policy Council last October, & minority
of Cabinet officials, spearheaded by Labor Secre-
tary William Brock, expressed opposition.

In the months since, Meese, along with Justice

- Department Civil Rights Ghief William Bradford
Reynolds, has fought bard for the Exccutive
Order. At a meeting with a group of journalists in

-late November, Reynolds said that the original
purpose of the civil rights laws —10 assure that all
citizens are protected against discrimination based
on race or sex— had been perveried by the use of
numerical ‘‘goals’” 10 mean precisely the opposite.
Noting that the consistent goal of the Reagan

" Administration has been to enforce the true intent
of the civil rights laws, Reynolds said it was crucial

-10 the success of this policy that the President sign
the proposed Executive Order.

On January 15, at a press conference to mark the
birthday of Martin Luther King, Atty. Gen. Mcese
stressed that the elimination of quotas, long ad-
vocated by President Reagan, would carry out the
original intent of the ¢ivil rights movement. *‘One

-of the things Dr, King said in his famous ‘I have a
dream’ speech was that he foresaw a colorblind
society,”” said Meesc, “‘and this is what we’re very
much dedicated to0.”’,

President Reagan himself, at his most recent
1elevised news conference on February 11,.em-

phasized his intention 10 see that so-called *'goals**
are no longer used as an excuse for basing person-
nel decisions on race. .

Despite the clear wording to the contrary of both
the 1964 Civil Rights Act and the 1965 Executive
Order creating affirmative action, said Reagan,
“‘we've seen that the affirmative action program
was becoming a quota system...we find down
there at the bureaucracy level and out there actv-
ally in personnel offices and so forth, they choose
the easy course—set down a system of numbers
and say, ‘Well, we'll go by that.’ And this is what
we’re trying to correct.”

But while the President bas made no bones
sbout his desire to end employment quotas,
Meese and Reynolds have emphasized that the
only way the President can effectively do so is
10 sign the draft Executive Order that Brock
and his allies bave been resisting.

Over and over again, however, the White House
staff has delayed sending the document to the
President’s desh. At one point, according to in-
siders, White House Chief of Staff Don Regan ex-
pressed concern that controversy surrounding the
Executive Order would detract attention from the
November summit meeting with Mikhail Gor-
bachev.

Then it was delayed for several more months in
the hope that Mcese and Brock could resolve their
differences. And then in January, an Administra-

tion official told HUMAN EVENTS last week, *‘there -

was a week there where they met — the three of
them, Meese, Brock and Regan—a whole bunch of
times in a row, and it didn’t come to any resolu-
tion.””

“It’s really been kind of dead in the water the
last week or two,”” the official added.

After more than seven months, then, the siale-
mate between Meese and Brock continues with no
certain ending in sight. And with Brock favoring
quotas as usual, a continuing stalemate is as good
as a checkmate for him. 'Which is why many con-

servatives are now wondering if Brock has got the’

better of Meese in this crucial showdown.

How ““Goals”’
Become Quotas

As the debate has continued between Atty. Gen.
Edwin Meese and Labor Secretary Bill Brock over
the proposed Executive Order favored by Meese
that would by the stroke of the President’s pen put
an end to Labor Department-imposed employment
quotas based on race and sex (see story, above), the
liberal media, poi surprisingly, have weighed into
the fray on Brock’s side.

In the pame of implementing a 2l-year-old
Executive Order signed by President Lyndon John-
son requiring that the employment practices of
federal contractors be conducted **withour regard
to0. . .race, color, religion, sex, or national origin””
{emphasis added), Brock’s Labor Department has
been enforcing regulations imposing so-called

numerical *“‘goals and timetables’” on more than
15,000 corporations employing 23 million
workers.

As a result, an Executive Order thar was in-
tended to ban discrimination has been perverted
into an affirmarive duty to discriminate. Brock ex-
<uses this situation on the grounds that the “‘goals
and timetables’’ .are not rigid employment quotas
but merely voluntary targets to help prod em-
ployers into hiring more blacks and women.

Meese, along with President Reagan, counters
that, because employers are faced with reams of
red 1ape and the danger of losing their governmeni
contracts unless they meet the Labor Department’s
“‘goals,”’ the better part of valor dictates that they
hire the reguisite number of blacks and women
precisely because of their race or sex, thereby
unlawfully discriminating against others not so
favored. Thus, as the President noted at his Febru-
ary 11 press conference, ‘‘we’ve seen in admin-
istering these programs that the affirmative action
program was becoming a quota program.”

Who’s right? Meese and the President? Or
Brock? The Washington Posi recently published
both a “‘straight’’ news siory and an op-ed opinion
piece by Harvard University President Derek Bok
asserting, in Bok's words, that ““Meese’s oppo-
nents have the better of the argument.”

The thrust of both articles was that the regula-
tions imposing *‘goals and timetables’” are admin-
istered so loosely that there is little pressure for em-
ployers to treat them as guotas. “While the Justice
Department has offered little evidence that goals
are actually quotas in disguise,” wrote Bok, “‘civil
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rights advocates have pointed to studies showing
that employers who fail to meet their goals have
not been penalized by the government.”

But Victor Riesel, a veteran syndicated colum-
nist who specializes in labor issues, recently ob-
tained a copy of a *‘conciliation agreement’’ signed
by one federal contractor under pressure from the
Labor Department’s Office of Federal Contract
Compliance Programs (OFCCP).

After studying this document, Riesel concluded
that, if the 1965 Executive Order on affirmative ac-
tion as administered by OFCCP **isn’t actually the
toughest hiring quota regulation, then Shakespeare
didn't write ‘Love’s Labor Lost." *’

. In 1his particular instance, wrote Riesel, the
OFCCP charged that a construction firm that does
business with the government “‘didn’t resort to
affirmative action in every hire although the com-
pany and two unions, the Operating Engincers and
the Teamsters, had openings on the project site.””

Among the construction firm’s other *‘urans-
gressions™: it failed to keep a list of potential
sources of female and minority workers and to
keep in touch with community organizations.

The OFCCP has tremendous powers. It can
**requirc writien veports, inspect the premises, ex-
amine witnesses and examine and copy docu-
ments”” of companies forced to sign conciliation
agreements.

Should OFCCP bureaucrats decide that a firm
has not made a sincere effort to meet its *‘goals,”” it
can notify the firm that it has 15 days to respond in
writing—or no time at all if OFCCP alieges that
delay would cause “‘irreparable injury.”

At that point, *‘enforcement proceedings™ can
be initiated to punish alleged violations of the con-
ciliation agreement. Under the ferms of these
agreements, contractors are informed that viola-
tions can subject them to ‘‘sanctions set forth in
Section 209 of the Executive Order, and/or appro-
priate relief.”” One possible sanction: debarment
from zall future government work, a penalty that
could force many contractors to close down.

Companies must keep complete records on their
efforts to meet the race-and sex-based **goals.™

These records, Riesel notes, ‘‘must be available
to the regional OFCCP ‘upon request.” And six
months after the signing of the Agreement, the
company must forward to the regional OFCCP a
*‘narrative statement and appropriate documenta-
tion that verifies all corrective measures outlined in
part two of this Agreement.” This is to prove that
all has been implemented. Semi-annual reports are
submitted thereafter.

*“The company, which here 1 will call the X
Corp., is in the Steubenville, Ohio/Wierton,
W.Va. Standard Metropolitan Statistical Area
(SMSA). This Conciliation is stern warning in-
deed. For what? Well, here’s how it’s put in the
document.

““There was the problem, according to OFCCP,
from April to September 1985, of the firm alleg-
edly failing to make ‘every good-faith effort to
meet the female utilization goal® for crafts in the
area. This, says OFCCP, was in violation of 41
CFR 60-4.6, Appendix A, May 5, 1978. That’s
what it says.

““The craft was the Operating Engineers. The
goal for females is 6.9 per cent, utilization is 5.5

per cent. The other craft is the Teamsters. The goal
for women is 6.9 per cent. Utilization is 4.2 per
ceni.

““The remedy ordered was that X Corp. ‘will
make every good-faith effort to meel the utili-
zation goal for females contained in the applicable
regulations for all on-site construction crafis in the
region. The goal is currently 6.9 per cent._..."

““J1 was also directed thal each hiring oppor-
tunity be ‘considered for its polential toward
meeting the applicable utilization goal.’ There
mus! be *‘complete documentation maintained.’

** Another problem area is ‘failure to make every
good-faith effort to meet the minority goals for
crafts’ in the arez in compliance with ‘4] CFR
60-4.6, Appendix B, Nov. 3, 1980.” The craft on
the minority issuc is the Teamsters. Goal: 4.3 per
cent. Utilization: 4.1 per cent.

**The Conciliation Agreemeni has a remedy for
this: The company ‘will make every good-faith ef-
fort to meet the utilization goal for minorities con-
tained in the applicable regulations for all on-site
construction crafts’ in the same area. Same docu-
mentation and individual hire procedure as in
fernale utilization.

“*Another problem, OFCCP says, is that X
Corp. “failed to establish and maintain a current
list of minority and female recruitment sources and
to provide written notification’ to these sources
and community organizations ‘when the con-
tractor or its unions have employment oppor-
tunities available, and maintain a record of the
organizations’ responses as required by specifica-
tions. .. ." The firm is to maintain a current list of
minority and female sources.

*“If all this isn’t @ quota and hiring-hall system,
it’s a mightly good facsimile. That’s what it’s all
about.”
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lJ ustice Official
'Says Data Show
Quotas for Jobs

By ROBERT PEAR
Special to The New York Times

WASHINGTON, March 28 — The
Justice Department today released
pumerous Government documents that
it said were evidence that Federal con-.
tractors had been reguired to meet
rigid quotas in hiring women and mem-
bers of minority groups.

. The documents were, in most cases,
agreements and correspondence be-
tween construction companies and the
Labor Department, which enforces the
obligation of Government contractors
to take affirmative action to hire and
promote women and members_ of mi-
norities. The obligations stem, in part,
from a 1965 executive order that the
i Justice Department says should be
amended to prohibit the use of quotas.
The executive order affects 15,000
companies employing 23 million work-
ers at 73,000 separate installations.

Numerical Goals Specified

- -Most of the documents released to-
, day specify numerical goals set for me
hiring of women and members of mi-
norities.
William Bradford Reynolds, the
Assistant Attorney General for civil
rights, said at 8 pews conference that

|the goals had been enforced as quotas.

era) regulations.
In one of the documents, for exam-

ple, the Labor Department toid a Texas

When contractors failed to meet these |
goals, he said, they were cited by the |

iolati ed- |
Labor Department as violating F |

- construction contractor that it had vio-
lated Federal rules because it “failed
to meet the female and minority goals

.of 6.9 percent and 24.9 percent, respec-
tively,” for such jobs as carpenter, iron
worker and mechanic.

Civil rights groups said the docu-

ments did not prove there were funda-
mental or pervasive problems in the
_program for Federal contractors.
' Mr. Reynolds said he was releasing
,the documents because Attorney Gen-
‘eral Edwin Meese 3d promised to do so
in response to a request from journal-
ists at & recent news conference.

; -Bome Justice Department officials
. portrayed the release of the documents
&5 a bold step to buttress their position
in a dispute with the Labor Department
over revision of the executive order.

Mr. Meese has proposed major
changes in the order, -but President
Reagan has not yet approved them.
The President’s domestic policy advis-
ers have been debating the merits of

the Meese proposal for at least seven
months.

A Crucial Distinction

In some of the documents, the Labor
Department accused Federa! contrac-
tors of failing to make *‘good-faith ef-
forts” to hire women and members of
minority groups. In other cases, the de-
‘partment said only that comtractors
had *failed to achieve™ or bad *‘failed
1o meet’’ their numerical hiring goals.

The distinction is crucial because
Labor Department rules require con-
tractors to make pood-faith efforts to
bire wornen and members of minority

. groups when their gumbers in a partic-
ular job category were fewer than
would be reasonably expected in view
of the number of available gualified

" candidates in a given labor market.
But the rules also state, *‘Goals may
not be rigid and inflexible quotas.”

A contractor snay challenge the en-
forcement of hiring goals by appealing

.o Labor t officials or by
asking a Federal court to block the im-
position of penalties. .

David F. Demarest, a spokesman for
Labor Secretary Bill Brock, said the

. documents released today did not

. demonstrate a need to change the exec-
utive order. .

Since 1881, he said, the Government
_has entered into 5,000 conciliation
.- agreements o assure that Federal con-

tractors provide equal employment ap-

“We would acknowledge that there
- gnight be cases among the 5,000 where
' problems may have existed in the way
"the regulations were applied to a
. parti case,” Mr. Demarest said.
;*1f there are problems, we will cer-
; tainly correct them.”

Ralph G. Neas, executive director of

Rights, a coalition of more than 165
unions, civil rights groups and religious
and civic organizations, said the docu-
ments should be read with caution.

In the lnst five years, he said, the
Labor Department has barred two
companies from doing business with
the Government because of their civil
rights records. ‘‘That does not suggest
that the Labor Department is erring on
the side of overzealousness," he said.

Mr. Reynolds said of the 56 cases
covered by the documents, “I don’t
think these are atypical.” However, he
praised Mr. Brock, saying the Secre-
tary had made “a very real and pro-
ductive effort” to avoid the misuse of
numerical goals.

Contractors’ names were generally
deleted from the documents. Mr. Reyn-
olds said that none of the documents
had been obtained from the Labor De-
Pﬂﬂﬂﬁ‘- Rgther be said, they were
provi to Justice Department offi-
cials by individuals, private companies
and trade associations, including the
Associated General Contractors of
America, which has urged Mr. Reagan
to revise the 1965 order.

Flaws in Program Seen

Mr. Reynolds said that, despite the |
improvements under Mr. Brock, the
program for Government contractors.
was still flawed because it was based '
on the proposition that there was
“gome right or be:n;rfect pumber™ of |
women or mem minority groups
who must be hired. . 4

*If you are told that there is a right
utilization number for every race andi
every gender, and that you must hit |
that number in all parts of your work |
force, you get into a gridlock situa. |
tion,” Mr. Reynolds said. “Once you
have hit equilibrium, you cannot bring |
in anybody new or promote anybody up
the ladder without i i-

your utili- |
zation figures out of whack.”™" 4

While most of the cases cited today
involved comstruction contractors, ;
Terry Eastland, a Justice Department
spokesman, said there had been “a
substantial pumber of similar com-]
plaints” from colleges and universities
:hvered by the Labor Department’

es.
The Labor Department has estab-
lished special rules for comstruction
contractors, in addition to the general
rules that apply to ali Government con-
m .

ctors.

Richard T. Seymour, an attorney at
the Lawyers Committee for Civil
Rights Under Law, said the rules for
construction contractors were *‘far
stricter.” Such rules were considered

In eddition, he said, *You do not
have a stable work force in the con-
struction industry.” Employees may
work for a2 few months at one site, then

the Leadership Conference on Civil

[

| move to another site, be said.
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tion to the contrary,” but refused to elaborate. )

Said Ralph Neas, executive director of the Leadership
Conference, “Their silence condemns them! although
he was quick to add that since the executive order af-
fects millions of workers, there were bound to be iso-
lated instances of abuse. i

“But the litany of abuses that (Reynolds) talks about
simply don't exist”

In a response to this criticism, Reynolds held a press
conference on March 28 to unveil 20 examples of what
he called attempts by the Labor Department to force
federal contractors to meet rigid quotas. The examples
were compiled by the construction industry and the
Association of General Contractors, both of which
strongly oppose affirmative action programs.

A Labor Department spokesman said the cases were
“ambiguous” and a “pretty small number” of the 5,000
cases his department had handled since 1981. In most
of the cases, the Labor Department told firms to review
qualified minority applicants before any other appli-
cants could be considered.

This latest salvo is typical of a war of words that has
reached to the top of President Ronald Reagan’s Admin-
istration. Amazingly, although many civil rights groups
and minority organizations expressed outrage over Rey-
nold’s speech, it was big business and even bigger pol-
iticians that said Reynolds, in effect, was talking out of
both sides of his mouth.

Reynold's boss, U.S. Attorney General Edwin Meese,
strongly endorsed Reynold’s position, but they found
themselves hotly opposed by Labor Secretary William
Brock and Secretary of State George Schultz. This split
in Reagan’s Cabinet, which is both unusua! and intense,
has its origins in one of Washington’s best political iron-
ies in years.

Presidential Executive Order 11246 was signed into
existence by President Lyndon B. Johnson in 1965. But
the original executive order proved ineffective and in
1969 President Richard M. Nixon accepted the recom-
mendation of his Secretary of Labor to alter the order
to require that anyone bidding on a federal contract
should submit goals for minority hiring and must make
a “good faith” effort to achieve such goals.

The name of Nixon's Labor Secretary? George
Shultz, the same George Shultz who is now Reagan’s
Secretary of State.

The irony of two conservative heavyweights, Shultz
and Meese, jousting over an issue that has liberal politi-
cal backing is a cause of enormous consternation
within the Reagan Cabinet and has brought more than a
few smiles to the faces of people who support affirma-
tive action programs.

It has also paralyzed the presidential decision-making
apparatus. A White House spokesman said Reagan has
never issued a statement about the Executive Order
and would not until a consensus was reached within his
cabinet.

‘At a February press conference, Reagan said the issue
“is being studied and they haven't presented an actual
recommendation to me. All | know at the moment is
that what they’re studying is how can we eliminate this
possibility of a quota system, so | want to tell you that |
don't want to do anything that is going to restore dis-
crimination of any kind”

As of the end of April, the White House was still .
studying the issue with no clear resolution in sight. Said

~ a Department of Labor official, “There is no timetable,’

and that rumors about a possible settlement were sheer
“speculation.”

Battle Lines

The battle lines are clearly drawn, with the Depart- ¢
ment of Labor on one side and the Department of jus-
tice on the other. Neither seems prepared to give in,
but since Meese seems to be so insistent and enjoys
the ear of the President, no one is assuming that the
issue will be permanently deadlocked.

Meese and Reynolds want the federal government to
stop requiring private companies to submit hiring goals
and timetables for affirmative action purposes. Instead,
they want companies to develop their own “voluntary”
affirmative action programs and want to prosecute civil
rights violations on a case-by-case basis.

They have a few supporters for their position, notably
the U.S. Chamber of Commerce and the Associated
General Contractors, Inc., both of which have launched
substantial lobbying efiorts to get the Executive Order
amended.

“We don't oppose the Executive Order, but we
would support revision,” said Virginia Lamp, a labor re-
lations attorney with the Chamber. “We don't oppose
affirmative action, but we feel it has been distorted!”

A goal is a goal only so long as the federal govern-
ment doesn't move into the work place and try to en-
force a goal by imposing hiring quotas, Lamp said. The
government does this when it threatens to cut off fed-
eral contracts unless the company complies with the
goal.

“The problem comes with the federal government
mandating numerical goals. The present Executive
Order promotes and encourages gender and race con-
scious quotas,” Lamp said.

“The linchpin of any civil rights effort is our civil
rights laws and the Constitution. If someone is very ob-
viously discriminating, the courts are sophisticated
enough to look at the statistical vagaries and come up
with a decision,” she said. “No one is talking about
weakening the discrimination laws, in fact, we're in
favor of going after the bad apples.”

In any debate of this kind, the Chamber can usually
count on the support of the National Association of
Manufacturers (NAM). But NAM strongly opposes any
changes in the Executive Order.

“Affirmative action has worked," said Sara Ross, direc-
tor of media relations for NAM. “In every aspect of
business, you use goals and timetables. It's a good way
to do business”

Ross said that when it comes to goals and quotas,
“People get those confused all the time. We're vehe-
mently opposed to quotas. But goals and timetables are
not quotas”

NAM'’s board of directors passed a unanimous reso-
lution endorsing goals and timetables and has testified
at public hearings in favor of the Executive Order.

“It's crazy to (reverse) something that's working just
for ideological reasons. Ross said.

The way opponents of the effort to change the Exec-
utive Order see it, the Executive Order is an easy target
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in a much larger campaign to gut the country’s civil
rights weapons. Reagan has made no secret of his dis-
like for much of the civil rights apparatus, but is virtually
powerless to change anything that requires Congres-
sional approval.

The Executive Order, on the other hand, could be
changed by the stroke of a pen and without having to
deal with a messy debate in Congress. As the country’s
top administrator, Reagan, just like any other chief exec-
utive officer, can set policy for government employees
and agencies.

Related to this debate is the position taken by the
U.S. Equal Employment Opportunity Commission
(EEOC), which oversees employment complaints in the
private sector. The EEQC, it was revealed in March, had
been privately ignoring past policies of using goals and
timetables as part of the remedy to address past dis-
criminatory hiring practices.

The acting EEOC General Counsel, johnny Butler, in-
structed the agency’s regional offices not to propose
settlements with employers that included goals and
timetables as part of the remedy.

“(The Radical Right) doesn't agree with the thrust of
the civil rights legislation of the past few decades,’ ex-
plained Ralph Neas, director of the Leadership Con-
ference on Civil Rights. “They want a specific, case-by-
case look, which was the law before 1964

During the past five years, Neas said, Reagan “has lost
every battle” involving civil rights changes that ap-
peared before Congress.

“There’s no question that a bipartisan consensus on

affirmative action exists on Capitol Hill. There’s also no
question that the executive branch affirmative action
apparatus is being dismantled.”

In the aftermath of Reynold’s Halloween speech, 69
Senators and more than 200 Representatives took the
trouble to tell President Reagan not to change the Exec-
utive Order. That list included Senate Majority Leader
Robert Dole and House Minority Leader Robert
Michel.

Given such opposition, Reagan could expect to find
himself participating in a political bloodlettipg of epic
proportions if he tampered with the Executive Order,
Neas said. If he emasculated the Executive Order and
went to the idea of “voluntary” affirmative action, Neas
said, Congress would certainly turn immediately
around and pass legislation mirroring the intent of the
current Executive Order.

Neas and other Congressional watchers predict that
the legislation would pass by such mammoth majorities
in the House and the Senate that it would be immune
to a Presidential veto.

“There’s not too much they can do about it Neas
said. “What I'm convinced of is that they know they
can't win on Capitol Hill and that their executive branch
changes are ephemeral”

The real danger to civil rights legislation, Neas said,
will come from any judicial appointments that Reagan
can make in the next three years. Especially vulnerable
is the U.S. Supreme Court.

“Every night | pray for the continued good health of
the Supreme Court,” Neas said.
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Meese sees changes in affirmative
action order

E‘z Jeremiah O'Leary

WASHINGTON TIMES

Attorney General Edwin Meese
111 said yesterday he believes Pres-
ident Reagan will make changes in
and additions to the 1965 executive
order on affirmative action that sets
minority hiring goals for govern-
ment cOntractors.

The changes are expected to
make goals far the hiring of women
and racial minorities voluntary.

The proposed new executive or-
der is reportedly “on hold” in the
office of White House Chief of Staff
Donald T. Regan who does not want
_the president to act until the Jan. 20
birthday celebrations honoring slain
civil rights leader Martin Luther
*King Jr. are over.

Mr. Meese, appeanng on NBC’s

natlonally televised “Meet The
Press” program yesterday, said he
has not been feuding with Secretary
of Labor William Brock over
whether the executive order by
President Lyndon B. Johnson should
be rescinded.

“We both agree with the
president’s policy that quotas and
discrimination in hiring are wrong,
but there have been some dis-
agreements by members of our
staffs on how to express that in
terms of the regulations and execu-
-tive orders on those people doing
business with the government,” Mr.
Meese said.

He said he has no desire to take

- the teeth out of the 1965 executive

order. The order was designed to
mgke_ sure contractors -do not dis-
- criminate, but, Mr. Meese. said,

“Some have turned it into a matter
wt_xer.e they use the law to dis-
criminate”

“We want to make sure that the
executive order and the regulations
are crystal clear to be sure there will
be no discrimination nor any préefer-
ential treatment on the basis or race,
color or sex,” he said.

The attorney general said his civil

rights division has dlscovered a
number of cases in which employers
have used discrimination and quotas
in hiring and promotions on the ba-
sis of race or sex. He said the busi-
ness community is split.

But Mr. Meese noted that the U.S.
Chamber of Commerce and other
business organizations have told the
Justice Department that the execu-
tive order has led to discrimination
and that they do not like the quotas.

It is not clear whether the
emerging consensus in the White
House and Cabinet represents a yic-
tory for either side in the contro-
versy. But Mr. Meese and the con-
servatives appear to have won their
battle against minority hiring quo-
tas, and Secretary Brock seems
hkely to be left with an altered ex-
ecutive order containing provxsxons

that support fair treatment in hiring
of minorities.

“I think we’ll be able to work out
the details by changing the language
of the regulations and with additions
to the executive order;” Mr. Meese
said. He said the original order
never contemplated hiring quotas

" :that favored one group or another.

. Mr. Meese and the conservatives
have argued that the executive order
should be changed because of a ten-
dency for rigid hiring quotas to be
used by government contractors, al-
though its original purpose was to
oppose both discrimination and quo-
tas.

But no action is expected soon,
even though the internal struggle in
the administration has now been set-

. tled largely to the satisfaction of

both sides.



¥
1
[
¥

. USA TODAY - TUESDAY, JANUARY 28, 1986

White Housé
to seek accord

By Johanna Neuman

- USA TODAY

White House .chief of staff

. Donald Regan meets with At-

- torney General Edwin Meese .

and Labor Secretary Willlam
Brock -this week in hopes of
ending & contentious dispute

- over affirmative action.

3

At issue is a 1965 executive
order. that requires govern-
ment contractors to make
“good-faith efforts” to reach
employment goals and timeta-

- bles in minority hiring.

Meese thinks the order

amounts to quotas, and wants
- . president signs” a new order,

to make the goals voluntary.
Brock counters that the or-
der already prohibits guotas.

About 69 senators —— plus the

on hiring issue

National Association of Manu-
facturers — have urged the
pr&ddent not to change the or-

“‘mere Is anwerwhelming
bipartisan consensus opposing
any changes In the executive
order,” said Ralph Neas, direc-
tor of the Leadership Confer-
ence on Civil Rights.

But conservatives — backed
by the U.S. Chamber of Com-
merce — think they can make
— and win — & direct appeal
to the president. .

“ disagree with a-lot of peo-
ple that there would be grave
and enduring problems if the

White House communications
director Patrick Buchanan
said Monday. -
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PENDLETON URGES AN END TO AFFIRMATIVE ACTION /
AS 'BANKRUPT' POLICY WHICH HARMS BLACK EMPLOYEES

U.S. Civil Rights Commission Chairman Clarence M. Pendleton, Jr. says that affirma-
tive action has created an ''ethnic spoils system'* which does more harm than good for blacks
and other minority group employees who are the *'supposed beneficiaries'' of plans which
grant employment preferences on the basis of race or sex.

In a Feb. 7 address at a labor law conference in Tampa, Fla., Pendleton urges the Su-
preme Court to invalidate the use of racial preferences in employment as violations of the
Fourteenth Amendment equal protection clause and Title VII of the 1964 Civil Rights Act when
it decides three affirmative action cases later this term.

Although he would prefer to see Executive Order 11246 ''wiped out'' and rely on Title VII
alone to combat discrimination, Pendleton also said he supports President Reagan's proposal
to revise EO 11246 and remove the Department of Labor's authority to impose minority hiring
goals and timetables on federal contractors. Pendleton delivered his remarks at a two-day
conference cosponsored by the Stetson University College of Law, NLRB Region 12, and the
Florida Bar Labor and Employment Law Section.

Calling himself a ''conservative Republican who happens to be black, '' Pendleton said the
issues posed by affirmative action are whether preferential treatment for ''government-desig-
nated minorities’* is needed today, and whether blacks need preferential treatment to make up
for past racial discrimination. Pendleton cited with approval an American Enterprise Institute
poll in which he said 77 percent of the black leaders questioned said that affirmative action is
necessary because of historic discrimination against blacks but that 77 percent of ''rank and
file'* black Americans who were asked the same questions said that affirmative action is not
necessary.

Pendleton criticized affirmative action as an '"ethnic origins spoils system'’ for individ-
uals who fit into preferred racial, sexual, and ethnic groups. Although affirmative action
"*started with the best of intentions'® to place individuals previously excluded from employment
into the American mainstream without regard to race, Pendleton said the program *‘went

sour'’ and has become a ''program of parity'' to correct '‘'statistical imbalances'' in the work
force.

Pendleton maintained that Labor Department guidelines issued in 1968 to enforce EO
11246 which mentioned ''goals and timetables'' for the first time were the harbinger of a new
emphasis .on racial balance in the work force. According to Pendleton, the final transformation
to a ""pure, outright, simple quotas system'’ occurred in 1971 when DOL issued guidelines
covering federal contractors which were blatantly ''result-oriented.**

As a result of the DOL guidelines, Pendleton said affirmative action was turned into an-
other '"original sin'' where employers are required '"to confess'' the underutilization of blacks

and other protected minorities in the workplace whenever the required statistical balance can-
not be found *'in any and all job categories.'’

Contrary to Intent of Title VII

_ Pendleton said the emphasis on racial balance in the work force is **ironic'’ because the
"'principal architects’’ of Title VII, particularly Sen. Hubert H. Humphrey, assured their
congressional colleagues in 1964 that Title VII did not authorize EEOC or any federal court to
order race-conscious hiring or employment practices to achieve racial balance. Pendleton
also noted that recently confirmed D.C. Circuit appeals court judge Laurence Silberman, who
helped to enforce EO 11246 as an assistant secretary of labor, later recognized the *'injustice
and inequality®* of affirmative action in a 1977 Wall Street Journal article in which Silberman

said that ''the distinction between goals and timetables on the one hand and unconstitutional
quotas'' was invalid.
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rendicton cited with approval black economist 1homas SOoyeall’s observation that affirma-
tive dction ''goes beyond"’ %ﬁ;ig'ning blame to an employer by ak@ibuting ''intra-group vari-
ations'' in black representation to the actions of the institution, according to Pendleton, Sowell
said it is often ""impossible statistically or prohibitively expensive'' for an employer to rebut
the ""inference of discrimination'' drawn from statistical disparities even if the employer did
not discriminate against blacks.

Pendleton said that uncovering the "'real danger'' of discrimination has been replaced by
a ''pseudo-scientific'’ process of "'race and gender balancing."

'I am not persuaded that we move toward the goal of a color-blind society by insisting on
race-conscious hiring and firing in the workplace simply to achieve a more perfect balance
between black and white employees, ' said Pendleton. He suggested that black employees *'too
often find'' that ''an arbitrary quota'’ works to their disadvantage by acting ''as a ceiling'’ on
employment rather than as ''a floor or threshold'’ hiring goal.

As a result of affirmative action, Pendleton said the '"equality of opportunity . . . has
given way to the equality of results,'* and blacks are led to ''believe the laws were passed to
ensure only our equal rights*' and that they are ''due a special preference from government.*'

"*This is where 1 part company with some of my people, '’ said Pendleton. ''l believe that
what is due blacks under the law is the granting of equal status and equal opportunity.'’ He
called the "‘insistence on group preferences'’ through affirmative action a ''role reversal'' for
those who '"marched and struggled for equality'’ nearly three decades ago.

Again citing Sowell's criticism of affirmative action programs, Pendleton said the ''allo-
cation of social benefits'' on the basis of race can lead to ''disharmony’'’ between blacks and
whites rather than racial harmony, and he echoed Sowell's warning that '*resentments .do not
accumulate indefinitely without consequences.'’

Pendleton Supports EO 11246 Revision

Pendleton asserted that the impetus for affirmative action did not come from blacks who
fought for civil rights in the 1950s and early 1960s, who always "'expressed a willingness to
seek our objectives within the legal framework of the U.S. Constitution and the judicial code."’

""We never asked for any special laws, ' said Pendleton, adding that the ''basic premise
of black America'' always has been that blacks *'are Americans too'' and should be treated ac-
cordingly. '""These specious concepts of the last 20 years are really alien to that basic prem-
ise,'" Pendleton asserted.

" Affirmative action is not about remedying discrimination; it's about statistical race and
gender-balancing, a kind of minority-majority blending in employment and education. It's not
" about equal opportunity; it's about statistically measured equal results, '’ said Pendleton. *"'In

my opinion, affirmative action means quotas or it means nothing. It offends every principle of
individual liberty, individual accountability, and fair play. It's a bankrupt public policy . . .
that has done its supposed beneficiaries more harm than good.** '

He urged the Supreme Court to ''take the constitutional high ground'* and reject the no-
tion that '"discrimination can be eliminated or minimized’' by any system of *'race balancing
in the form of proportional representation.’' ''The main objective of federal, state, and local
governments must be to provide equal opportunity based on individual merit, "' said Pendleton.
'"With these decisions, the Court can put an end to the long journey we have been taken on'' by
the liberal proponents of affirmative action, and restore the original understanding of the civil
rights laws.

As for proposed revision of EO 11246 to remove the *'goals and timetables'' concept,
Pendleton said he would prefer to see the executive order *'wiped out completely'' and depend
solely on Title VII to protect civil rights in employment. However, Pendleton supports Presi-
dent Reagan's effort to revise the executive order. '*Only the President can end government-
mandated discrimination with the stroke of a pen, '’ said the commission chairman.

r——
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Regarding the claim that minority employment gains '*will be rolled back'' if EO 11246 is
not reissued in its present form, Pendleton said it was '*nonsense,'' arguing that employment
decisions under a revised order would be made **on the basis of merit and standards.' He said
affirmative action establishes a ''new racism'' which '"'substitutes race for standards'' and
which is ''worse than the old racism."'*

"I don't want anybody's progress demeaned'' by special preferences, said Pendleton.
'"We must stop making society question the accomplishments of its children.'' Citing the work
of ''black heroes'' like George Washington Carver, Mary McLeod Bethune, and Dr. Daniel
Hale Williams, Pendleton said their accomplishments were achieved *'without the stigma of
discrimination and preferential policies."'’

End to Audits Urged

Answering questions following his speech, Pendleton said he did not favor continuing
OPCCP audits of the personnel practices of federal contractors subject to EO 11246. Pendleton
suggested that the funds spent on EEO-1 forms could be spent more usefully on employment
training.

University of North Carolina law professor William P. Murphy, who also spoke at the
conference, asked Pendleton why states and municipalities subject to consent decrees have
generally resisted Justice Department efforts to overturn the decrees to the extent they autho-
rize preferential treatment of blacks and women in public employment. Pendleton said public
employers are most concerned about protecting themselves from reverse discrimination suits
so "'it's an easy cop-out'' to follow the numbers contained in a court order. The chairman sug-

gested that employer groups which have supported retention of the present version of EO 11246
are similarly motivated by a desire to avoid litigation.
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Agreement may be near
on afﬁrmatlve action

The administration may be
pear compromise on an affirma-
tive action policy that has the de-
partments of Justice and Labor
and the White House at odds.
White House chief of staff Donald
Regan hopes to meet again this
week with Attorney General Ed
Meese and Labor Secretary Wil
liam Brock in an effort to resolve
the stalemate. He is sald to hope
- for agreement by next month,
MEESE: Wants vol- Brock wants to keep a current
untary timetables executive order banning quotas in.

government minority hiring pro-
grams but requiring companies to make a “good faith”
effort to meet hiring goals and timetables. Meese wants a

new executive order banning quotas and making goals and
timetables voluntary

-
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Regan may
referee
quota fight

By Jeremiah O'Leary

THE WASHINGTON TIMES

SANTA BARBARA, Calif. — With |
the Justice and Labor departments
entangled like battling elks on the
issue of affirmative action changes, |
White House Chief of Staff Donald
Regan is on the verge of stepping in
to settle the matter.

“1 have volunteered my good of-
fices,” Mr. Regan said in an inter-
view over the weekend.

The way things work at the White

House, President Reagan is above
the fray. “We have not surfaced the
issue to him” Mr. Regan said. “The
. best solution may be to do nothing.”
’ Attorney General Edwin Meese
III and Secretary of Labor Bill
Brock have been working for seven
months on the language of a new
White House executive order that
would affect the hiring and promo-
tion of women and minorities by fed-
eral contractors.

Under a 1965 executive order, fed-
eral contractors must take
affirmative action to hire and pro-

mote women and minorities. The La-
bor Department, which enforces the
order, requires “good-faith efforts”
to provide job opportunities for -
' women and minorities.

Although the Labor Department
sets numerical hiring goals for fed-
eral contractors, its rules state,
“Goals may not be rigid and in-
flexible quotas.” Justice Depart-

.ment officials want the order
amended to specifically prohibit
guotas.
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Mixed Signal in Court

Affirmative action: hiring, yes; layofts, no

n affirmative-action ques-
0tions, the U.S. Supreme
Court sometimes seems
like a felevision game show.
With each new decision, a
square on the large game board
is ceremonially retracted, dis-
closing yet another clue. The
audience is then invited to
guess the final resolution of the
affirmative-action debate, cer-
tain only that none of the play-
ers—eitheroffthebenchoronit
—Xknows for sure. That was the
situation again last week as a
splintered high court held that
the Constitution protects white
public employees against most
racially motivated lavoffs. But
at the same time. the court also
endorsed affirmative action
generally. including plans that
cost whitesentry-level jobs.
The court’s latest mixed mes-
sage came in Wygant v. Jackson
Board of Education, a case brought by a

group of white teachers in Jackson, Mich. °

They challenged a labor contract that
called for laying off three white teachers
for every faculty member belonging to a
minority group in order to preserve the
school system’s racial and ethnic ratios.
Five justices agreed that the Jackson plan
violated the 14th Amendment's guarantee
of equal protection of the laws—the first
time the Civil War-era provision has been
extended to white plaintiffs.

Strict scrutiny: But as often happens in
these cases, the majority couldn’t agree on
a single line of reasoning. Writing the lead
plurality opinion for four justices, Lewis F.
Powell Jr. held that the courts would
“strictly scrutinize” layoff plans that dis-
criminate by race. To pass muster, a public
emplover must demonstrate “convincing”
evidence of past discrimination in the or-
ganization in question and must offer a
“narrowly tailored” remedy. It is not
enough torely, as Jackson did, on a history
of general “'societal discrimination” when
adopting a layoff policy that will impose
“adverse financial as well as psyvchological
effects” on white workers who are person-
ally “innocent” of discrimination.

Powell’s remarks were sufficient to de-
cide the case at hand. but the justices insist-
ed on debating the constitutionality of af-

-
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We won! Celebrating teachers in Jackson, Mich.

by innocent individuals is diffused to a con-
siderable extent among society generally.”
Justice Sandra Day O’Connor wrote a con-
curring opinion that went further, urging

. voluntary governmental efforts and de-

claring that public employers need not cite
prior acts of discrimination before launch-
ing a remedial program.

O’Connor also specifically rejected an ar-
gument long advanced by the Reagan Jus-
tice Department. She declared that all nine
justices agreed that affirmative-action

~ plans did not have to be limited to “actual

victims of discrimination.” Such a view
would sharply curtail remedial plans. Two
years ago, when the court appeared to en-

. dorse that position, the administration ex-
" ulted: last week, disowned by their only

appointee thus far, officials chose to praise
Powell’s narrow holding.
It was unclear how many affirmative-ac-

" tion programs would be affected by the deci-
, sion. William Bradford Reynolds, assistant
" attorney general for civil rights, declared
: that the opinion undercuts Executive Or-

firmative action in hiring as well. Powell

found a distinction between these and lay-
off policies in that "the burden to be borne

der 11246, which requires many federal
contractors to adopt minority hiring goals.
Labor Department officials disagreed with
Reynolds; no resolution of the running bat-
tle over 11246 is expected soon. Two other
affirmative-action cases are still pending.
The wait now begins for the next move on
thecourt’sgameboard.

AricPrRESSwith ANN McDANIEL
in Washington
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