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P.L. 95-590

Reaurarory Ismract EvarLuaTion

In comypliance with paragraph 5 of rule XXIX of the Standing
Rules of the~Sgnate, the committee makes the following evaluation of
the regulatory Impact which would be incurred in carrying out S.
3392. T

The bill is not a regula measure in the.scfise of imposing Gov-
ernment-established standards orsignificant economic responsibilities
on private individuals or businesses™~Qther than studies and corre-
'sponding reports to the President and to ress, little if any addi-
tional paperwork would resilt from enactmen S. 3392,

//"‘
" ExecuTive CoMMUNICATION
Theetmmittee received no executive communication on bill S. 3392

* * * * * * * * *

PRESIDENTIAL RECORDS ACT OF 1978
P.L. 95-591, sce page 92 Stat. 2523

House Report (Government Operations Commit_tee) No. 95-1487,
Aug. 14, 1978 [To accompany H.R. 13500]

Cong. Record Vol. 124 (1978)
DATES OF CONSIDERATION AND PASSAGE

House October 10, 15, 1978
Senate October 13, 1978
No Senate Report was submitted with this Jegislation,

HOUSE REPORT NO. 95-1487
- [page 1]

The Committee on Government Operations, to whom was referred
the bill (H.R. 13500) to amend title 44 to insure the preservation of
and public access to the official records of the President, and for other
purposes, having considered the same, report favorably thereon with
amendments and recommend that the bill as amended do pass.

* * * * * * * * *
[page 2]
ExPLANATION OF AMENDMENTS

The first two amendments clarify that in order for documentary
materials involving the political activities of the President or his
staff to be considered ‘‘Presidential records’, the activities in question
must relate to or have a “direct” effect upon the carrying out of the
official or ceremonial duties of the President. These changes were
made so that the act would not impinge on the President’s first amend-
nent right to free speech or political association by including as gov-
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SumMmarY oF Major Provisions

The provisions of the bill are in three basic categories: (1) definition
and declaration of ownership of Presidential records; (2) public access
to Presidential records after a President leaves office; and (3) records
management procedures during and after a President’s term. .

Presidential records are defined as those records created or reccived
by the President and his aides, the purpose of which is the advise
and assist the President in the performance of his official duties. The
definition of Presidential records was designed to encompass those
records which currently fall outside the scope of the Freedom of
Information Act (FOJA) 5 U.S.C. section 552. See, e.g., Soucie v.
David, 448 F. 2d 1068 (1971) and H. Rept. Nn, 93-876, 93d Cong.,
2d sess. 13 (1974). The intent is that all records which are neither
agency records subject to FOIA nor personal records would fall within
the ambit of Presidentin] recorde Parcamal wann—d - o ” h

I T N IV W VA A I R YIS R )
i;roperty and provides that immediately upon the conclusion of a
resident’s tenure in office these records are transferred to the custody
of the Archivist of the United States. The Archivist is given the re-
sponsibility for the placement of the records in a Presidential library
or other federally operated facility.
An outgoing President would be permitted to place mandatory
restrictions of up to 10 years on the availability to the general public

.of certain types of information. The six restrictive categories are
-modelgd after several of the exemptions of the Freedom of Informa-

tiot Act. But unlike the FOIA exemptions which may be applied in &
discretionary fashion by federal agencies, the statutorily permitted
restrictions chosen by tKe former President are binding and must be
observed, The six types of information that may be restricted are:
data classified for national defense reasons pursuant to Executive
order; material related to Presidential appointments; material ex-
empted from disclosure by another statute; trade secrets and confi-
dential business information; confidential communications between
the President and his advisers; and information whose disclosure
would result in a clearly unwarranted invasion of personal privacy.
The President is given the option of choosing to impose some, all, or
none of the restrictive categories; or of being more selgctive and desig-
nating particular records or portions thereof which fall within the
six categories. Additionally, he could vary the term of years for each
;_;atego;y, ncking for example, 6 years for one, 8 for another, and zero
or a third.

rm ™

[page 4] S T
files compiled for law enforcement purposes, but such records would
be exempt from public disclosure under the seventh exemption of the
FOIA, 5. US.C. section 553(b)(7). The Frcedom of Information

Act would also govern access to previously restricted information once
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the mandatory Presidential restriction was no longer in effect. The term
of a mandatory restriction would end (1) when the period of up to
10 years selected by the outgoing President has passed, (2) when a
restriction is lifted with the former President’s consent at a date earlier
than the one he had initially chosen, or (3) when it has been determined
by the Archivist that information contained in records covered by
a Presidential restriction has been placed in the public domain
through publication by the former President, his White House aides,
or his associates.

The Archivist would be given up to 5 years from the end of a Presi-
dent’s tenure! in office to complete archival processing of the records.
During this period the Archivist would be under no legal compulsion
to make documents available to the general public. Once processed, the
Archivist’s determinations whether particular documents fell within
a mandatory restriction imposed by the former President would not
be subject to judicial review during the term of the restriction. The
Archivist woufd, however, be required to establish an administrative
appeal procedure which would require a written determination within
30 working days on whether access to a record was properly denied on
the grounds that it camg within a mandatory restriction.

Although materials would be closed to the general public during the
term of a Presidentially imposed mandatory restriction, the materials
would be accessible to an incumbent President or the Congress when
not otherwise available and necessary to conduct the ongoing business
of Government; and would also be accessible under demand of supena
or other judicial process. Accessibility would be subject to any rights,
defenses, or privileges a former or sitting President or others might -
assert, however. , ' . .

To facilitate the compiling of a complete record and the orderly
transfer of materials, the President is encouraged to implement sound
records management practices and is required as far as practicable
to make and separate personal papers from Presidential records.
The President is required to adequately document the performance of
his functions and may not dispose of Presidential records without
first obtaining the written views of the Archivist concerning their
historical value. A records disposal schedule, accompanied by the
Archivists’ comments, must then be submitted to Congress 60 legis-
lative days in advance of actual disposal.

Finally, the legislation provides for the similar treatment of Vice-
Presidential records. Although it allows the Archivist discretion in
selecting the depository, it does not authorize the Archivist to establish
separate depositories for Vice-Presidential records.

CoMMITTEE VOTE

H.R. 13500, as amended, was reported by the Committee on
Government Operations by a vote of 33 ayes and 2 nayes, with a
quorum present.

[page 5]
HEearings

H.R. 13500 is a clean bill incorporating changes made by the
Government Information and Individual Rights Subcommittee in
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H.R. 13364, an earlier version of the Presidential Records Act of
1978. H.R. 13364 was a compromise between two earlier bills, H.R.
10998 and H.R. 11001, on which the subcommittee held 4 days of
hearings in early 1978.

Discussion

In his treatise, “The Records of A Nation,” ! H. G. Jones wrote
that— o

To recognize the constitutional independence of the
Presidency 1s not to establish a sound premise for the conclu-
sion that presidential records are the private property of the
incumbent, whether in or out of office. On the contrary, it
would seem that if any proposition collides with constitu-
tional principles it is that the President should be exempted
from the legal obligation that rests upon other officials in gov-
ernment to protect and refrain from appropriating to personal
use records produced or received into custody ?)y virtue of
the exercise of a public office. To assume otherwise would be
to vest in the highest office of the land, or in his heirs or
descendants, the right to sell, to destroy, to disclose, to
refuse to disclose, or otherwise to dispose of documents of
the highest official nature involving information that, if
improperly, prematurely, or irresponsibly revealed, could
not only wreck private f;ves, but aiso endanger the security
of the nation.

Erom the founding of the country until 1974, however, the tradition
of treating Presidential records as the personal property of a President
was never seriously challenged. In enacting the Presidential Libraries
Act of 1955, Congress merely encouraged Presidents to deposit the
records of their administrations within Presidential libraries or other
Government-operated facilities, but did not require them to do so.
That act also allowed Presidents to specify the terms under which
access to any papers deposited with the Government would be
permitted. Volunteerism is the basis of this existing system with
respe((i:t to both the preservation and public availability of Presidential
records.

In 1974, shortly after his resignation, President Nixon concluded an
agreecment with Arthur F. Sampson, Administrator of General Serv-
ices, regarding the disposition of the materials of his Presidency.?
Partly because the agreement provided for eventual destruction of the
tape recordings made by President Nixon, Congress obj]ected to the
agreement and abrogated it by passing the Presidential Recordings
and Materials Preservation Act of 1974.* This act gave custody of the
materials to the GSA and banned destruction of the tapes or any
other items.

1 H, G. Jones, “The Records of a Natfon,"” 161-2 (1969).
269 Stat. 695 (1955), 44 U.S.C. sec. 2101, 2107-08.
3 H. Rept, No. 93-1507, app. (1974).

¢ Public Law 93-526, 88 Stat. 1695 (1974).
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The Supreme Court in 1977 upheld the constitutionality of the
act in Nizon v. Administrator of General Services. Writing for a 7-to-2
majority, Justice Brennan declared:

Congress can legitimately act to rectify the hit-or-miss
approach that has characterized past attempts to protect
these substantial {Government ang public] interests [in the
records).?

Although the 1974 act concerned itself only with materials of the
Nixon administration, the Court’s decision upholding the act none-
theless established principles that would govern legislation dealing
more broadly with control of and access to Presidential papers. The
following areas of the Court’s opinion in Nizon are relevant to the
bill considered in this report:

1. Separation of Powers.—The Court found that Congress did
not breach the separation of powers in ceding control of the
papers to the General Services Administration, inasmuch as the
executive branch remained in full control of the Nixon materials
with their releass permitted only when not barred by some
applicable privilege inherent in the Executive branch. Were
Congress to give control of the papers to some entity outside
the executive branch, the Court might well find such legislation
unconstitutional.

2. Presidential Privilege—The Court restated its holding of
United States v. Nizon ® that the President has a qualified privi-
lege in the confidentiality of his communications. The Court
further said that the privilege survives the particular President’s
tenure and may be invoked by him after he has left office. The
Court noted, however, that ‘‘the privilege is not for the benefit
of the Presiden as an individual but for the benefit of the
Republic.” 7 As such, the Court continued, ‘“the expectation of
confidentiality of Executive communications thus has always
been limited and subject to erosion over time after an adminis-
tration leaves office.” 8

3. Right of Privacy.—The Court found that Mr. Nixon’s
legitimate expectation of privacy in his materials which did not
relate to the conduct of his Presidential duties must be viewed
in the context of his status as a public figure, his lack of any
expectation of privacy in the overwhelming majority of the
materials, the important public interest in preservation of the
materials, and the limited intrusion of the screening process
which would determine which materials were EUblic and which
were private. The Court found no merit in the privacy claim.
The Court also noted that Nixon, like his predecessors, ‘“‘made no
systematic attempt to segregate official materials from personal
or private materials.” ® It suggested that such segregation would
have further minimized the likelihood of any privacy infringe-

ment.

897 8. Ct. 2795 (1977).
9418 U.S. 683 (1974).
797 8. Ct. at 27903.

8Jd. at 2704,

9Jd. at 2796.
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4. First Amendment.—The Court agreed that involvement in
partisan politics is closely protected by the first amendment and
that compelled disclosure in itself can seriously infringe on privacy
and belief guaranteed by the first amendment. But the Court
said a compelling public need that cannot be met in a less restric-
tive way will override those interests, particularly when the free
functioning of national institutions is involved. The Court
equated the first amendment claim to the broader privacy claim,
implying that the closer the relationship between a President’s
partisan political activities and his conduct of Presidential duties,
the less a Presidential Records Act intrudes on first amendment
interests.

5. Standards of Control and Access.—The Court repeatedly
referred to the specific statutory access guidelines in the 1974
act and the GSA regulations promulgated prusuant to that act as
being determinative in the protection of constitutinal and legal
rights. This supports the view that legislation should include
detailed standards of control and access.

6. Ownership.—The Court concluded that the question of
ownership was irrelevant to the issues before it. Therefore, it
reserved judgment on the question of whether, under the existing
law, legaf title lies with a President or the Government.

DISCUSS{ON QF HEARINGS

During 4 days of hearings in 1978, the Government Information
_and Individual Rights Subcommittee received testimony on two pro-
posals dealing with the preservation and availability of a Presi-
dents papers once the President has left office. Under consideration
by the subcommittee were H. R. 10998 and H. R. 11001.1°

Basically, the bills:

Declared official papers of any President whose term began on
or after January 20, 1981 to be government property;

Distinguished between official and personaﬁ) papers;

Imposed records mansgement requirements during the in-
cumbency of future Presidents in order to assure creation and
maintenance of the fullest possible documentation of White
House activities; and

Provided a scheme for public access to those records at the
end of an administration.

H.R. 10998 would have applied Freedom of Information Act
standards to govern public access immediately upon conclusion of a
President’s tenure. H.R. 11001 would have allowed the former Presi-
dent unlimited control over the access restrictions to be placed on his
administration’s records for 15 years after leaving office. )

The principsal issue, and the one on which all of the witnesses were in
agreement, was that action should be taken by Congress to declare a
President’s official records the property of the United States. No
definitive legal decision is currently available concerning the owner-
ship of these papers. This is largely because, with the exception of the

1 The Presidential Records Act of 1978: Hearings Before a Subcommittee of the
gouse Cogzmlttee on Government Operations, 85th Cong., 2d Sess. (Feb. 23 and 28, Mar.
snd 7, 1978).
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Nixon Presidential materials, the nearl{ 600-year tradition of Presi-

dents removing their papers has never been seriously challenged. On
policy grounds, however, the witnesses were in general harmony that

to prospectively declare a President’s official papers public property
would not be subject to serious challenge. This 1s dispite the earlier
1974 opinion by Attorney General Saxbe! that Presidents owned
their White House records, which was used to buttress the agreement
between President Nixon and General Services Administrator Samp-
son. The National Study Commission on Records and Documents of
Federal Officials, set up in the wake of the dispute over the Nixon
Fapers by title II of Public Law 93-526, strongly recommended
egislation to settle the ownership question in favor of the public.”?
oth bills before the subcommittee shared this premise. The major
difference centered around the means of controlling public access to
the Presidential records’entrusted to the Archivist at the end of an
administration. At issue was balancing ready availability of the
records against the prospect that premature disclosure might have
a “chilling effect’”” on Presidents and the frankness of advice the
could expect from their staffs. Although the chill concept was acknowl-
edged to be a subjective one, with few specifics to point to, it was
generally felt that failure to recognize its possibility might eventually

diminish the completeness of the written record created and left by

Chief Executives.

On the other hand, it was felt important that once having declared
the President’s papers to be Government records, they be governed
to the extent feasible by the same statutory standards controlling
Cabinet members’ records and all other Government records. Con-
sistency in application of the rules seemed critical.

The majority of the witnesses urged recognition of sonie period of
time after a President leaves office to control access—but to do so in
a manner that would not show favoritism to particular Government
insiders or scholars. It was urged as well that due consideration be
given to the expectation of confidentiality of Executive communica-
tions to avoid tLe prospect of a constitutional infirmity.

Some form of statutory access provisions, rather than leaving the
choice entirely up to the former President, was considered necessary
to shield the Archivist from unnecessary pressure. The Archivist, 1t
was felt, would be susceptible to possible pressure fromn the incumbent

1143 Op. Attorney General No. 1 (Sept. 6, 1074).

13 Report of the National Study Commlission on Records and Documents of Federal
Officlnls, at 28 (1977). The Commission pointed to the profound problems created by the
voluntary nature of the Presidential Libraries Act and the tradition of treating the
epers as personal property. The Commission noted in {ts Memorandum of Findings on
Exlatlug Custom or Law, Fact and Opinlon (March 31, 1977), at p. 30: “{Bly custom
the only files left for an incoming administration, other than those units of the Execu-
tive Oﬂfce covered by the Federal Records Act, have been the Precedent File in Central
Files, the Administrative Office files, and the card file in the Records Office. There are
numerous instances in which an Incoming administration bhas been handicapired by the
Inck of records or decuments of its predecessor.” A number of Presldents or their heirs
have retained physical control over significant Presidential materlals for varying lengths
of time. For example, the files maintalned by President Elsenhower's personal secretary
were retalned by the General at his Gettysburg resldence and were deposited in the Eisen-
hower Library only after his death, nearly 10 years after he left office. Report, at p. 16.
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President to release -embarrassing and inappropriate material con-
cerning a predecessor or rival, and from the predecessor to withhold
materials when no sound policy reason for doing so would be evident.
The unlimited right to restrict access would also allow the outgoing
President to close availability entirely during a set period; to permit
trusted rescarchers to view the materials to_the exclusion of others;
and set mandatory restrictions which would be akin to assertions of
privilege over the materials against the public.

The hearing record and subsequent communications indicated that
16 of the 18 witnesses felt that a period of 10 years or less in which the
President could assert some restrictions would be sufficient to accom-
modate these policy and legal concerns. The statutory restrictions
which the President might impose were mmodeled after the Freedom of
Information Act’s excinptions and the restrictions Presidents had
traditionally included in the deeds of gifts which had accompanied
their donations of papers to the Government. '

The Archivist of the United States asked that there be a period of
from 3 to 5 years after the President left office before public access
would be allowed, to permit adequate time for his stafl to arrange,
screen, describe and process the huge set of records turned over.

The bill eventually adopted, H.R. 13500, sets a 5 year or less period
for such archival proecessing; allows up to 10 years after leaving office
for the ex-President to control acvcess through statutorily-provided
restrictions to certain categories of information; and applies the Free-
dom of Information Act to all Presidential records after archival
processing which do not fall within the Presidentially-imposed man-
datory_restrictions, and to all Presidential records by the end of 10
yeats,

COST ESTIMATE

H.R. 13500 does not provide nny new budget nuthority; its costs
would be financed from future appropriations for the National
Archives and Records Service. Although the bill declares certain
materials to be Government property and establishes statutory
standards for providing public access, no major change is anticipated
in the daily operation o} the Presidential Library system. The basic
purpose of the system—to preserve, describe, and render reference
service on Presidential papers and collections in a library setting—
remains unchanged.

The committee’s cost estimate is consistent with that of the Con-
gressional Budget Office, which appears below. No other cost esti-
mates were received ftom any Federal agency.

CBO COST ESTIMATE

CoNGREssIONAL BupGeT OFFICE,
U.S. CoNGRESS,
4 Washington, D.C., July 14, 1978.
Hon. RicHaARDSON PREYER, '
Chairman, Subcommittee on Government Information and Individual
Rights, Commiitee on Government Operations, U.S. House o
Representatives, Rayburn House Office Building, Washington, D.C.

Dear Mr. CuairMAN: Pursuant to Scection 403 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
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H.R. 13364, the Presidential Records Act of 1978, as ordered reported
by the House Subcommittee on Government Information and
Individual Rights, July 13, 1978.

Based on this review, 1t appears that no. additional cost to the ’
government would be incurred as a result of enactment of this bill.

Sincerely, '
RoBERT A. LEVINE,
(For -Alice M. Rivlin, Director).

InFLaATIONARY IMPACT

H.R, 13500 would have no inflationary impsct in the opérat,ion of
the national economy.
Oversiaar Finpings

The Congress examined to a liinited extent the geperal treatment
of Presidential records in its consideration of the Presidential Records
and Recordings Preservation Act of 1974, Public Law 93-526, 88
Stat. 1695, placing the records of the Nixon Presidency in the custody
of the U.S. Governinent (See H. Rpt. No, 93~1507), and in subse- .
quent consideration of the regulations issued by the General Services
Administration to implement that act. (Committee on House Admin-~
istration, Hearings on GSA regulations to imnplement Title I of the.
Presidential Recordings and Materials Preservation Act, 94th Cong.,
1st Sess., May 22, and June 3, 1975; Senate Committee on Govern-
ment Operations, Hearings on GSA regulations implementing Presi-
dential Recordings and Materials Preservation Act, 94th Cong., 1st
Sess., May 13, 1975; House Report Nos. 94-1485 and 94-560; and
Senate Report Nos. 94-748, 94-368, and 93-1181).

The committee concluded that, based on its hearings, the current
legal situation involving Presidential records and their disposition
necessitated the legislative remedies which were incorporated in this
act.

SECTION-BY-SECTION ANALYSIS

SECTION 1. SHORT TITLE

This sc'ctionrprbvidos that the bill may be cited as the ‘“Presidential
Records Act of 1978.”

SECTION 2. RECORDS MANAGEMENT PRESERVATION AND PUBLIC
AVAILABILITY

Subsection () of this section amends Title 44 of the United States
Code by adding Chapter 22—Presidential Records.

Section 2201 defines terms used in Chapter 22.

(1) “Documentary material’” is defined to include all types of
written, recorded verbal or visual communications regardless of the
form or medium. The definition is an expansion upon the traditional
notion of the form a government record may assume, but still relies
heavily on the definition of ther term ‘‘record” in 44 U.S.C. section
301 and the practice that has evolved in the administration of Chapter
29 of that title. To the extent that éertain categories of documentary
materials are not considered to be records under that chapter, the
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same categories of materials generated or received by the President
and his aides would generally also fall outside the ambit of what
constitutes & record.

(2) “Presidental records” is defined to mean any documentary
material connected with the execution of the constitutional, statutory
or other official and ceremonial duties of the President, either created
or recetved by the President, his immediate personal stafl, or units or
individuals within the Exccutive Office whose function is to advise
and assist the President. This includes documentary material involv-
ing political activities related to or having a direct effect upon the
President’s official or ceremonial duties. The term does not include
agoncy records subject to the Freedom of Information Act, stocks of
publications, extra copies of documents, or personal records.

The act does nol modify the applicability of the Freedom of Infor-
mation Act (5 U.S.C. Section 552) to White House and Executive
Office records of a particular administration during its tenure. That is,
it does not redefine the term agency to include entities not now covered
by the FOIA. The Conference Report for the 1974 Freedom of Infor-
mation Act amendments stated that ‘‘[w]ith respect to the meaning of
the term ‘Executive Office of the President’ the conferees intend the
result reached in Soucie v. Damd, 448 F.2d 1067 (C.A.D.C. 1971).
The term is not interpreted as including the President’s immediate
personal staff or units in the Executive Office whose sole function is to
advise and assist the President.” H{. Rpt. No. 93-1380, 93d Cong., 2d
-Sess. 13 (1974). (See also Hearings appendix, “Applicability of the
Freedom of Information Act to the Executive Office of the President.”)

The term ‘‘presidential records’ is intended, however, to encompass
all, White House and Executive Office records, except those of a
purely private or nonpublic nature, which, as a consequence of the
Conference Report language, fall outside the scope of the FOIA be-
.cause they are not agency records. In other words, that which is now
subject to FOIA would remain so and that which is nof now subject
to FOIA would be subject to the Presidentigl Records Act including
those provisions of the latter act which in specified circumstances
specially apply the FOIA to these non-agency records after a President

leaves office.
79\ D nn - Y Doa oLty v o~ 1
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are not utilized in transacting government business.

Defining the types of documentary materials falling within the
ambit of either “presidential” or ‘personal” records is of primary
importance to the act. The definitions of these terms must be both
mutually exclusive and all encompassing. Furthermore, in order to
properly protect a President’s privacy interests and his first amend-
ment associational rights there must be a careful delineation of how,
why and by whom documents are created and maintained. The term
“‘presidential records” has, therefore, been couched in terms of ‘‘ma-
terials created or received . . . in the course of conducting activities
which relate to or have an effect upon the carrying out or constitu-
tional, statutory or other official or ceremonial duties of the President.”
The scope of this term is very broad since a great number of what
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might ordinarily be construed as one’s private activities are, because
of the nature of the presidency, considered to be of a public nature,
t.e., they affect the discharge of his official or ceremoniaﬁ) duties,

Among the lines that would be drawn as a consequence, are: (1)
when the President’s spouse or other family member or associate
serves as a de facto member of the President’s staff, the documents
which reflect such service are included in the ambit of Presidential
records; and (2) almost all of the President’s political activities relate
to or -have a direct effect on his official duties and, as such, records
reflecting thesc activities would be included within the scope of what
constitutes a Presidential record.

While the need to protect the President’s first amendment right of
freedom of political association is clear, an examination of the nature
of political activities in which & President becomes involved shows
that few are truly private and unrelated to the performance of his
duties. For example, political activities of a President might fall into
the following categories: public activities as leader of his party;
actions taken privately as liead of his political party involving the
exchange of advice and itfformation affecting the fortunes of his party,
particular candidates for office, or his legislative program; actions
involving his own campaign and related {fund-raising efforts seeking
re-election as President; and actions involving the exercise, as a private
citizen, of his political preferences by voting or making campaign
contributions. Records pertaining to activities in all but the last_cate-
gory would appear generally to fall within the ambit of Presidential
records without presenting a serious threat of infringement of the -
Piesident’s first amendment right to free association.

S (4) “Archivist” i1s defined to mean the Archivist of the United
tates.

(5) “Former President”’ is defined to mean each President whose
Presidential records are subsequently administered under the pro-
visions of this chapter.

SECTION 2202. OWNERSHIP OF PRESIDENTIAL RECORDS

This section provides that the ownership, possession and control
of those ‘“‘documentary materials’” which fullp within the ambit of
“Presidential records’” shall be with the United States and shall be
administered in accordance with provisions of the chapter.

SECTION 2203. MANAGEMENT AND CUSTODY OF PRESIDENTIAL RECORDS

Subsection (a) provides that an incumbent President shall imple-
ment records management practices to assure that the carrying out of
the constitutional, statutory and other official and ceremonial duties
of the President are adequately documented and that such docu-
mentary materials are treated as Presidential records in accordance
with the records management provisions of the section.

Subsection (b) provides that, to the extent practicable, documentary
materials be categorized and filed as either Presidential or personal
records as they are produced or received in the White House or Ex-
ecutive Office. The requirement is expected to involve relatively little
burden because the volume of truly personal material is considered
minuscule.

5743




LEGISLATIVE HISTORY
P.L. 95-591

{page 13]

Subsection (c) provides that an incumbent President may dispose
of those Presidential records he considers to have no administrative,
historical, ‘informational or evidentiary value. Flowever, he must
first obtain the views of the Archivist and transmit these views, along
with the proposed disposal schedule, to the Congress at least 60 legis-
lative days in advance of taking action. This requirement is based on
the maxim that ‘“‘those closest to the making of history are often the
least able to judge the singificance of their actions.”

The section gives the Archivist authority to examine any or all of
the records the incumbent President proposes to keep or destroy, in
order to properly comment on their value. It is anticipated that the
actual examination will only involve a sampling of those records
about which there is question. There is no requirement, nor is there
an expectation that the Archivist will find it nccessary to review each
and every document proposed for disposal.

The records schedules to be filed with the Coneress are to follow
the model of schedules currently filed with the Archivist by Federal
agencies pursuant to Title 44. Once a schedule of destruction or main-
tenance for a particular category of documents has been established,
materials falling within the category will continue to be disposed of
accordingly unless later amended. The Congress is not given a veto
over the disposal schedule filed by the President. The filing is solely
for notification though the Congress would have its traditional means
of voic¢ing ‘objection to particulars in the proposal directly to the
President, or ultimately by passing legislation to block the destruction

.- of certain records.

Subsection (d)(1) provides that immediately upon the conclusion
of a President’s tenure in office responsibihity for custody, control,
preservation, and accessibility of Presidential records transfers to
the Archivist. b

" Subsection (d)(2) directs the Archivist to deposit the Presidential
records under his control in a Presidential library or other archival
depositdry operated by the United States. The Archivist is authorized
to designate a library director (after consulting with the President
to whose administration the records pertain) who shall be responsible
for the records processing ard care. The requirement that the Archivist
consult with the former President about the appointment is included
to allow the ex-President, as long as he is living, some voice regarding
the person who is to administer the access restrictions of his Presi-
dency, particularly during the 10-year maximum period of mandatory
Presidential access restrictions. This is not authority for the former
President to veto afi appointment made or proposed by the Archivist,
however.

Subsection (d)(3) authorizes the Archivist to dispose of those
Presidential records in his custody which he judges to have no admin-
istrative, historical, informational, or evidentiary value. He must,
however, publish notice in the Federal Register of the proposed
disposal and the details of the proposed disposal schedule 60 days in
advance of taking action. ,

Inasmuch as the notice in this case represents a final agency action
under 5 US.C. section 553, public inspection of the documents slated
for disposal is anticipated during the 60 day period. Such inspection
is crucial to any effort aimed at enjoining the proposed action.
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SECTION 2204._ RESTRICTIONS ON ACCESS TO PRESIDENTIAL RECORDS

Subsection (a) provides that prior to leaving office 2 President ma
impose mandatory restrictions of up to 10 years on the public avail-
ability of certain types of information contained in the Presidential
records of his administration. The types of information to which
access may be restricted are set forth in paragraphs 1-6, as follows:

(1) Information authorized by an Executive order to be kept
secret in the interest of national defense or foreign policy [The
scope of this category is comparable to the (b)(1) exemption of
the FOIA]J; : .

(2) Information pertaining to Presidential appointments to
Federal office [no comparable. FOIA exemption exists];

(3) Information which is specifically exempted from disclosure
by another statute [The scope of this category is comparable to
the (b)(3) exemption of the FOIA]J;

_(4) Trade secrets and privileged or confilential commercial
and financial Information [The scope of this category is compa-
rable to the (b)(4) exemption of the FOIAJ; 4

(5) Confidential communications between the President and/or
his advisers [The scope of this category is not comparable to the
(b)(5) exemption of the FOIA dealing with inter and intra-
agency memorandums and letters. The courts have interpreted
the fifth exemption of the Freedom of Information Act to compel
the release of all policy and advice memoranda which formed the
basis for an agency decision once the decision has been made.
Under the provision in this act, on the other hand, the President
may bar the release of pre-decisional advice submitted in confi-
dence by or between his official and unofficial advisers many
years after a decision was reached. However, these confidential
communications would be publicly made available upon the
termination of the mandatory restrictive period set by the
former President, unless an appropriate FOIA exemption other
than (b)(5) were available. TE)S is because the material falling
within the scope of the provision here, § 2205(a)(5) of the
Presidential Records Act, would not qualify as an agency record
for protection under the.FOIA’s exemption for inter- and intra-
agency memorandums. As noted elsewhere, the term agency is
defined for FOlA purposes as not “including the President’s
immediate staff or units in the Executive office whose sole
function is to advise and assist the President.”]; and

(6) Information the disclosure of which would result in a clear]
unwarranted invasion of personal privacy [The scope of this
category is comparable to the (b)(6) exemption of the FOIA].

These are the only categories of records of his administration to
which the outgoing %resident may restrict public access. He is given
no authority to impose additional restraints beyond those itemized
in subsection (a). .

The authority granted to the President under this act to establish
mandatory restrictions of up to 10 years on public disclosure of
certain types of information should not be construed as a reflection
of the Congress’ views on the extent to which a former President
may assert a constitutionally based privilege. The selection of the
10-year period represents an attempt to formulate a statutory access
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policy which balances the objectives of assuring early public avail-
ability with the concern that the premature (Fis]osure of sensitive
presidential records will eventually result in less candid advice being
placed on paper and a depleted historical record. The President was
not given this authrority because of any right he had in the data,
but to accommodate the practical concerns about possible chill on
advice. The restrictions provided follow closely the restrictive cate-
gories chosen by previous Presidents in drawing up donor agrecements
entrusting the records of -their administration to the government.

Subsection (b)(1) requires that the Archivist identily and limit
access to records in accordance with restrictions imposed by a Presi-
dent prior to his leaving office. The Archivist’s authority to limit
acces§ in accordance with mandatory Presidential restrictions ends
upon (A)(i) consent by the former President to lift a restriction he had
previously imposed; or (i) the expiration of the time periods of up
to 10 years (Sesignated by the President under subsection (a) for
certain categories of data. ’

It is anticipated that the Archivist will process the former admin-
istration’s papers in a manner roughly similar to current practices.
Detailed processing will involve going through the records page by
page and applying to the information contained in thein the restrictive
categories chosen by the former head of state. Where only a portion
of a record is determined to be exempt from disclosure, the record
must be disclosed with the reasonably segregable restricted portion
deleted. This follows the segregability requirement contained in the
Freedom of Information Act, 5 U.S.C. 552(b). (See description of the

‘requirement’in S. Rept. No. 93-854, Amending the Freedom of 1nfor-

mation Act, 93d Cong., 2d Sess., May 16, 1974, at 31.) It is also
expected that the Archivist will follow past practice in applying the
restrictive categories in former Presidents’ deeds of gift, and negotiate
with the ex-President or his representative on an on-going basis to
lessen the number of years chosen for particular mandatory restriction
categories, to eliminate entire categories, or to permit release of par-
ticular records otherwise restricted, when there.is no longer a policy
reason to justify continued withholding. This is similar to the Attorney
General’s May 5, 1977, policy instructions to agency Freedom of
Information Act officers that they release materials even though they
fall within one of the FOIA’s legal exemptions unless demonstrable
harm to private or public interests can be shown. [The Attorney
General’s letter is reproduced in 123 Congressional Record 87763
(daily ed. May 17, 1977) (remarks of Sen. Kennedy):] The distinction
here 1s that the Archiwist has no authority to release mformation which
falls within restrictive categories chosen by the former President
without the former President’s consent. '

Under subsection (b)(1)(B), a third means for the termination of
mandatory Presidential restrictions is provided whereby the Archivist
determines, during the term of a restriction, that information falling
within the restricted category has been placed in the public domain
through publication by the former President or his aides or associates.
The word “‘associates’”’ is meant to include unofficial advisers to the
President.

The termination of & mandatory Presidential restriction, regardless
of the cause, does not render a previously restricted record automati-
cally available to the public. It simply means that the record in question
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would be subject to availability under the Freedom of Information
Act. :

‘Subjection (b) (2) provides that for those records which do not con-

tain information falling within a restriction imposed by the President
under subsection (a), the Archivist is not ob[l)igated to make them
available to the public until the earlier of (A) 5 years from the date
on.which he obtained the records, or (B) when he completes processing
all of the Presidential records he has assumed custody of from the
etlzrlier administration, or logically distinguishable subunits of those
files. :
Subsection (b)(3) establishes that the final .determination as to
whether particular records fall within a mandatory Presidential restric-
tion is to be made by the Archivist, Although the subsection provides.
for consultation with the former President in this process, current
practice is. expected to continue whereby the former President is
consulted in situations requiring his personal assessment of the nature
of a particular document, or when there is negotiation over the con-
tinued validity of certain restrictions he has imposed. The actual
identification and segregation of materials pursuant to the restric-.
tions is left to the Archivist. The subsection also provides that when a
Presidential restriction is in effect, a determination by the Archivist
regarding access is not subject to judicial review, except where initiated
by the farmer President, However, the Archivist is directed to estab-
lish, an administrative appeal procedure whereby individusals denied
access to records on the basis of their being Presidentially-restricted
will receive a written determination by the Archivist within'30 working -
days of receipt of appeal. The Archivist has already provided an-
administrative appeal mechanisin' consistent in most respects with
the requirement here. Sce.General Services Administration Handbook,
“Pr_esi?]ential Libraries,”” NAR P 1856.1 CHGE 8 (February 16, 1977)
at chapter 6.12.

Subsection (c) provides that when records are no longer subject to-
withholding under a mandatory Presidential restriction, and when the

race.period provided for archival processing of unrestricted records
Eas ended, the records shall be administered in accordance with the
Freedom of Information Act.. .

For example, a record involving the Presidential appointment of an
individual to Federal office might be subject to mandatory with-
holding if & President so chose; however, once the mandatory restric-
tion was no longer. in effect, the same document, or parts thereof,
could only be withheld under existing FOIA exemptions. Similarly, a
law enforcement investigative record that contained no information
subject to being withheld under the President’s mandatory restrictions
could be withheld from the very outset under the seventh exemption
of the FOJA.

While Presidential records are not currently covered by the Free-
dom of Information Act, they effectively become agency records for
the .purposes of this provision in applying FOIA requirements to
them. As discussed ,u{;ovc, however, since Presidential records as
defined by this act are not actuully agency records under the FOIA,
they may not be withheld from public release by the Archivist under
the fifth exemption of the Freedom of Information Act, dealing with
inter- and intra-agency records,
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Subsection (d) provides that upon the death or disability of a
President or former President any discretion or authority he may
have had under the chapter will be exercised by the Archivist, unless
the President or former President has specifically provided otherwise.
Written notice of the fact the President has so provided must be
given to the Archivist in advance of occurrence of death or disability.
- However, since the selection by the President of mandatory re-
strictions. on access must take place ‘‘prior to the conclusion of his
term in office’” under section 2204(a), this authority may not be
deleglg.ted to the Archivist or to any other individual Lo exercise after
the President has died or left office under the terms of the 25th
amendment. In situations where the President has not chosen access
restrictions while still in office, therefore, the Freedom of Information
Act would be the sole governance on public availability of the Presi-
déntial records of that administration.

SECTION 2205. EXCEPTIONS TO RESTRICTED ACCESS

This section sets forth the parties to whom, and situations in which,
access will be granted to otherwise restricted Presidential records.
They would be available: ‘

(1) To the Archivist and his staff for the purpose of archival
processing;

(2) Subject to any rights, defenses and privileges which the
United States or any party may invoke, (f) under subpena or
other judicial process issued in connection with any civil or crimi-
na} investigation or proceeding. (It is anticipated that when the

« gubstance of a record sought under this provision is particularly

sensitive, the court will exercise discretion and review the docu-
ment 4n camera to determine its relevance.); (B) to the incumbent
President when needed for official business and the information
was not available from other sources; and (C) to either House of
Congress or, to the extent within its jurisdiction, any committee
or subcommittee thereof, if such records contained information
needed for the conduct of its business was not otherwise available.
(This provision is not intended to modify the legal and consti-
tutional rights of parties concerning the availability of Presiden-
tial or Executive branch records.); and ’

(3) To the former President to whose administration the records
pertain, or to his designated representative.

*SECTION 2206. REGULATIONS

This section authorizes the Archivist to promulgate such regula-
tions as necessary to carry out the provisions of the new chapter.
Specifically required are regulations addressing the requirement of
public notice for proposed destruction of Presidential records held by
the Archivist, and notice to the former President when access is
sought under section 2205(2) to materials he has restricted.

It should be noted that no requirement of formal notice or con-
sultation with the former President has been included for access to
materials beyond the 10-year period of mandatory restrictions. Just
as the power of a former Chief %xecutive to assert a claim of privilege
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dissipates over time once he has left, so too should the obligation of
actual notice to the ex-President in advance of disclosure of previously
protected Presidential records. While predisclosure notice is not re-
quired, however, the act does not preclude notice or consultation once
the papers become subject to FOIA. The practice which has grown
around the Freedom of Information Act’s implementation recognizes
the authority of agencies to consult with interested parties prior to
FOIA disclosures. It is anticipated that since the outgoing President
has had a hand in selecting the library director overseeing his admini-
stration’s collection, consultation will occur.

SECTION 2207. VICE PRESIDENTIAL RECORDS

This section establishes that the Vice President has the same author-
ity and responsibility with respect to his records, as does the President
with respect to Presidential records. It is possible, therefore, that the
Vice President may designate different access provisions to his records
than those specified by the President for his.

The authority and responsibility of the Archivist also applies with
respect to Vice Presidential records. It is expected that the Vice Presi-
dential records of an individual who subsequently becomes President
will be deposited with the records of his administration. However, the
Archivist is vested with discretion as to the facility in which the papers
will be placed. The Vice Presidential records of an individual who does
not subsequently serve as President might be deposited bv the Archi.
vistin (1) the Presidential library containing the records of the admini-
stration under which he served as Vice President, (2) another Federal
depository, or (3) a non-Federal depository, upon determination that
such placement is in the public interest. This discretion is not intended
to authorize the establishment of separate Federal depositories for
Vice Presidential records, however.

Subsection (b)(1) of the bill conforms the table of chapters of title
44 by inserting reference to new chapter 22—Presidential records.

Subsections (b)(2) and (3) comform provisions in sections 2107 and
2108(c) of Title 44, respectively.

SECTION 3. EFFECTIVE DATE

This section provides that the act will be effective with respect to
Presidential records created or received during a Presidential term of
office beginning on or after January 20, 1981. Article IT, section 1 of
the Constitution provides that “he [the President] shall hold his office
during a term of four years.” Therefore the individual who takes the
oath of office on January 20, 1981, is deemed to take office on that
date, regardless of his previous service in that office.
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October 1, 1984

“2107. Acceptance aof records for historical
preservation.

Responsibilily for eustody, use, and
withdrawal of records.

Preservation, arrangement, duplica-
tion, exhibition of records.

Servicing records.

Malerial accepted for deposit.

Presidential archival deposifori.

Depository for agreements between
States.

Preservation of motion-picture films,
still picltures, and sound re-
cordings. .

Reports; correction of violations.

Legal status of reproductions, official
seal; fees for copies and repro-
ductions.

“2117. Limitation on liability.

*“2118. Records of Congress.”.

(2) The item relating {o chapler 21 in the
table of chaplers for litle 44, Uniled Stales
Code, is amended to read as follows:

*21. Nalional Archives and Records

AdMINASITALION ccesrenesrsocssersasessssonsaces 21017,

TRANSFERS

Sec. 103. (a) The National Archives and
Records Service of the General Services Ad-
ministration is transferred to the National
Archives and Records Administration.

tb)f1) All functions which were assigned to
the Administrator af General Services by
section 6 of Ezxecutive Order No. 10530 of
May 11, 1954 (19 Fed. Reg. 2709; relating lo
documents and the Administrative Commit-
tee of the Federal Register), and by Execu-
tive Order No. 11440 of December 11, 1968
(33 Fed. Reg. 18475, relaling to supplemental
use of Federal exhibits and displays), shall
be exercised by the Archivist of the United
Stalcs.

(2) AUl functions pertaining to the mainte-
nance, operation, and protection of a Presi-
dential archival depository which were as-
signed fo the Administrator of General Serv-
ices by the Act of September 6, 1965 (Public
Law 89-169, 79 Stal. 648), relating to the
Lyndon Buaines Johnson Presidenlial Archi-
val Dcpository, and by the Act of August 27,
1966 (Public Law 89-547, 80 Stal 370) and
the Act of May 26, 1977 (Public Law 95-34,
91 Stal. 174), relating to the John Fitzgerald
Kennedy Library, shall be exercised by the
Archivist of the Uniled States.

fc) In the exercise of the funclions (rans-
Jerred by this Act and the amendments made
by this Act, the Archivist shall have the same
authorily as had the Administratlor af Gen-
eral Services prior to the transfer of such
Sunctions, and the actions of the Archivist
shall have the same force and effect as when
excrcised by such Administrator.

(d) Prior to the appointment and confir-
malion of an individual lo serve as Archi-
vist of the United Stales under section 2103
of title 44, Uniled States Code, the individ-
ual holding the office of Archivist of the
United States on the day before the effective
dale of this Act may serve as Archivist undeér
such section, and while so serving shall be
compensated at the rate provided under sub-
section (b) of such section

TRANSFER OF PERSONNEL

SEc. 104. (a) Exzcepl as otherwise provided
in this Act, the personnel employed in con-
nection with, and the assels, liabdililies, con-
traets, properly, records, and unexrpended
balances of appropriations, authorizetions,
allocalions, and other funds employed, held,
used. arising from, available to or lo be
made available in connection with the func-
tions and agencies transfcrred by this Act
and the amendments made by this Act, sub-
ject to section 1531 of title 31, Uniled Stales
Code, are transferred to the Archivist for ap-
propriale allocalion. Pursuant lo the pre-
ceding sentence, there shall be transferred to

“2108.
“2109.
“2110.
~2111.
“2112.
“2113.
“2114.

“2115.
“2116.
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the Archivist for appropriate ellocation (1)
Jor the remainder of fiscal year 1985, an
amount equal to nol less than $2,760,000
fadjusted to reflect actual salaries and bene-
fils of transferred employees and other
costs) fram the unerpended dbalances af the
Sfiscal year 1985 funds and approprialions
available to the General Services Adminis-
tration, and (2) 115.5 full-time equivalent
employee positions, of which rot less than
30 percent shall be wvacani Unexrpended
Sfunds transferred pursuant to this subsec-
tion shall be used only for the purposes for
which the funds were originally authorized
end appropriated.

fb) The transfer pursuant to this title of
Jull-time personnel fexcept special Govern-
ment employees) and part-time personnel
holding permanent positions shall not cause
any such employees lo be separated or re-
duced in grade or compensalion for one year
after such transfer or afler the effective date
af this Act, whichever is later.

SAVINGS PROVISIONS

SEc. 105. fa) All orders, determinalions,
rules, regulations, grants, conlracls, agree-
ments, permits, licenses, privileges, and
other actions which have been issued, grant-
ed, made, undertaken, or entered into in the
performance of any function transferred by
this Act or the amendments made by this Act
shall conlinue tn effect according ta their
terms until modified, terminaled, supersed-
ed, sel aside, or revoked in accordance with
law by any authorized official, a court of
competent jurisdiction, or by operation of
law. .

tb)(1) The transfer of functions by this Act
and by the amendments mede by this Act
shall not affect any proceedings, including
notices of proposed rulemaking, or any ap-
plication for any license, permit, certificale,
or financial assistance pending on the effce-
tive date of this Act before the General Serv-
ices Administration; but such proceedings
and applications, fo the extent that they
relate to the funclions so transferred, shall
be continued. Orders shall be issued in such
procecdings, appeals shall be taken there-
Sfrom, and payments shall be made pursuant
to such orders, as if this Act had not been
enacted; and orders issued in any such pro-
ceedings shall conlinue in effect until modi-
fied, terminated, superseded, or revoked by
the Archivist, by a court of competent juris-
diction, or by operation of law. Nothing in
this subsection shall be deemed (o prohibdit
the discantinuance or modification of any
such proceeding under the same terms and
conditions and to the same extent that such
proceeding could have been discontinued or
modified i/ this Act had not been enacted.

(2) The Archivist is authorized to promul-
gate regulations providing for (Re orderly
transfer of proceedings conlinued wunder
paragraph (1) from the General Services Ad-
ministration to the Administration.

fc) Except as provided in subsection (e)—

(1) the provisions of this Act and of the
amendments made by this Act shall wmot
affect actions commenced prior to the effec-
tive date of this Act, and ’

(2) in 8ll such actions, proceedings shall
be had. appeals taken, and judgments ren-
dered in the same manner and effect as if
this Act had not been enacted.

(d) No action or other proceeding lawfully
commenced by or against any officer af the
United States acting in the official capacily
of such officer shall abate by reason of any
transfer of functions by this Act or by an
amendment made dy this Act. No cause of
action by or against the General Services
Administration or by or against any officer
thereaf in the official capacily of such offi-
cer shall abate by reason of any such trans-
Sfer of funclions.
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(e) 1f, before the date on which this 4ct
takes effect, the General Services Adminis-
tration or any officer thereof in the ofnicial
capacily of such officer, is a party lo an

action, and under this Act or the amend-"

menls made by this Aet any function in con-
nection with such action is {ransferred to
the Archivist or any other official of the Ad-
ministration, then such action shall be eon-
tinued with the Archivist or other appropri-
ate official of the Administration substilut-
ed or added as a party.

tf) Orders and actions of the Archivist in
the exercise of funclions transferred by this

Act or by amendments made by this Act -

shall be subject to judicial review to the

same extent and in the same manner as if
such orders end actions had been by the in-

dividual holding the office of Archivist of

the United States on the day before the effec-
tive date of this Act or the Administrator of
General Services in the exercise of such
Sunctions immediately preceding (their
transfer. Any statutory requirements relat-
ing fo nolice, hearings, action upon the
record, or administrative review that apply
to any function transferred by this Act or by
any amendment made by this Act shall
apply to the exercise of such function by the
Archivist
REFERENCE

SEc. 106. Wilh respect to any funcliors
transferred by this Act or by an amendment
made by this Act and exerciSed after the ef-
Sective dale of this Act, reference in any
other Federal law lo the office of the Archi-
vist of the United States as in erxisience on
the date before the effective date of this Act,
or the National Archives and Records Serv-
ice of the General Services Administration,
or any office or officer thereof, shall be
deemed to refer to the Archivist or the Ad-
ministration.

CONFORMING AMENDMENTS

SEC. 107. (a)(1) Section 2107 of title 44,
United States Code, as redesignated by sec-
tion 102(a)(1), is amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist’;

tB) by striking out “‘or of the Congress” in.
paragraph (1) and inserfing in Heu thereof
“ the Congress, the Architect of the Capitol,
or the Supreme Court’;

{C) by striking out “Administrator” each
place it appears and inserting in lieu lhere-
of “Archivist™; and

(D) by striking out “section 2107" in para-
graph (47 and inserling in lieu thereof “sec-
tion 2111""

(2) Section 2108 of such litle, as redesig-
nated by section 1027a)(1), is amended—

(A) by strikirng out “the Administrator, the
Archivist of the Unrited States, and to the
employees of the General Services Adminis-
tration” in subsection (a) and insertisig in
lieu thercof “the Archivist and to the em-
ployees of the National Archives and
Records Administration’ :

{B) by striking out “and in consullation
with the Archivist of the United States” in
such subsection;

(C) by striking out “the Archivist and” in
the fifth sentence of such subsection,

(D) by striking oul “Administrator of Gen-
eral Services” each place il appears and in-
serting in lieu thereof “Archivist’; and

(E) by striking out “Administralor” each
place it appears and inserling in liew there-
af “Archivist”,

{3) Section 2109 of such title, as redesig-
nated by section 102/ai(1), is amended—

(A} by striking out “Administrator of Gen-
eral Services” and inserting in lieu thercof
“Archivist”; and
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(B) by inserting “and Records” immedi-
ately following “National Historical Publi-
cations”,

(4) Section 2110 of such title, as redesig-
nated by section 102(a)(1), is amended by
striking out “Administrator of General Serv-
ices” and inserting in lieu thereof “Archi-
vist".

(5) Section 2111 of such title, as redesig-
naled by section 102(a)(1), is amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist’; and

(B) by striking out “Administrator” and
inserting in lieu thereof “Archivist”.

(6) Section 2112 of such litle, as redesig-
nated by section 102(a)(1), is amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist’;

{B) by striking out “Administrator” each
place it appears and inserling in lieu there-
of “Archivist’”; and

(C) by striking out “section 2107” each
place it appears and inserting in lieu there-
of “section 2111",

(7) Sections 2113, 2114, and 2117 of such
title, as redesignated by section 102(a)(l1),
are amended by striking out “Administrator
of General Services” and inserting in lieu
thereof “Archivist”,

(8) Section 2115 of such title, as redesig-
nated by section 102fa)(1), i3 amended to
read as follows:

“§ 2115. Reports; correction of violations

“la) In carrying out their respective duties
and responsibilities under chapters 21, 25,
28, 31, and 33 of this title, the Archivist and
the Administrator may each obtain reports
Jrom any Federal agency on such agency’s
activities under such chapters.

“(b) When either the Archivist or the Ad-
ministrator finds that a provision of any
such chapler has been or is being violaled,
the Archivist or the Administrator shall (1)
inform ‘in writing the head of the agency
.. concerned of the violation and make recom-
mendalions for its correction; and (2) unless
satisfactory corrective measures are inaugu-
rated within a reasonable time, submit a
written report of the matter to the President
and the Congress.”.

(9) Section 2116 of such title, as redesig-
nated by section 102(a)(1), s amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist,’; and

(B) by striking out “Administrator” and
inserting in lieu thereof “Archivist”,

(10) Section 2118 of such title, as redesig-
nated by section 102(a)(1), s amended by
striking out “General Services Administra-
tion” and inserting in lieu thereof “Nation-
al Archives and Records Administration”™,

{b)(1) Sections 710, 711, and 729 of title 44,
United States Code, are amended by striking
out “Administrator of General Services’
each place it appears and inserting in lieu
thereof “Archivist of the United States”,

(2) Section 1501 of such title is amended—

{A) by striking out the period at the end of
the last paragraph and inserting in lieu
thereof a semicolon and “and”; and

(B) by adding at the end thereof the fol-
lowing new paragraph:

““National Archives of the United States’
has the same meaning as in section 2901(11)
of this title.”,

(3) Section 1502 of such title is amended
by striking out “Administrator of General
Services” each place it appears and insert-
ing in lieu thereof “Archivist of the United
States". .

(4) Section 1503 of such title is amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist of the United States’;
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(B) by striking out “General Services Ad-
ministration” and inserting in lieu thereof
“National Archives and Records Adminis-
tration’; and

(C) by striking out “Administrator” each
place it appears and inserting in lieu there-
of “Archivist”.

(5) Section 1506 of such title is amended
by striking out the third sentence.

(6) Section 1714 of such title is amended
by striking out ““General Services Adminis-
tration” and inserling in lieu thereof “Na-
tional Archives and Records Administra-
tion”,

(7) Sections 2204(c)(1) and 2205 of such
title are amended by striking out “National
Archives and Records Service of the General
Services Administration” and inserting in
lieu thereof “National Archives and Records
Administration”,

(8) Section 2301 of such title is amended
by striking oul the second sentence thereof.

(9) Section 2501 of such title is amended
by striking out the last sentence thereof.

(10) Section 2504 of such title is amend-
ed—

(A) by striking out “Administrator of Gen-
eral Services” in the third senlence of sub-
section (a) and inserting in lieu thereof “Ar-
chivist of the Uniled States™;

(B) by inserting “and Records” after “His-
torical Publications” in the fourth sentence
of such subsection;

(C) by striking out “Administrator” in the
Jourth sentence of such subsection and in-
serting in lieu thereof “Archivist’;

(D) by striking out “transmit to the Ad-
ministrator” in the last senlence of such
subsection and inserting in lieu thereof
“transmit to the President and the Con-
gress’; and

(E) by striking out “General Services Ad-
ministration” in subsection (b) and insert-
ing in lieu thereof “National Archives and
Records Administration”.

(11) Section 2506 of such title is amend-
ed—

(A) by striking out “Administrator of Gen-
eral Services” in subsection (a) and insert-
ing in lieu thereof “Archivist of the United
States’; and

(B) by striking out “Administrator” in
subsection (b) and inserting in lieu thereof
“Archivist”.

(12)(A) Section 2507 of such title is re-
pealed.

(B) The table of sections for chapter 25 of
such title is amended by striking outl the
item relating to section 2507.

(13) Section 2901 of such title is amend-
ed—

(A) by striking out ““27,” in the matter pre-
ceding paragraph (1);

(B) by inserting before the semicolon at
the end of paragraph (2) the following: ‘“in
order to achieve adequate and proper docu-
mentation of the policies and transactions
of the Federal Government and effective and
economical management of agency oper-
ations’;

(C) by striking out “Administrator” each
place it appcars in paragrapks (6), (9), and
(11) and inserting in lieu thereof “Archi-
vist’y and

(D) by striking oul paragraphs (12) and
(13) and inserting in lieu thereof the follow-
ing:

“(12) the term ‘Archivist’ means the Archi-
vist of the United States;

“(13) the term ‘erecutive agency’ shall
have the meaning given such term by sec-
tion 3(a) of the Federal Property and Ad-
ministrative Services Act of 1949 (40 U.S.C.
472(a));

“(14) the term ‘Federal agency’ means any
executive agency or any establishment in
the legislative or judicial branch of the Gov-
ernment (except the Supreme Court, the
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Senatle, the House of Representatives, and
the Architect of the Capitol and any activi-
ties under the direction of the Architect of
the Capitol); and .

“(15) the term ‘Administrator’ means the
Administrator of General Services.”"

(14) Section 2902(7) of such title is amend-
ed by inserting “or the Archivist” after “Ad-
ministrator”.

(15)(A) Sections 2903 and 2907 of such
title are amended by striking out “Adminis-
trator” each place il appears and inserling
in lieu thereof “Archivist".

(B) Seclions 2905, 2908, and 2909 of such
title are amended by striking out “Adminis-
trator of General Services” each place it ap-

. pears and inserting in lieu thereof “Archi-

vist”. )
(16) Section 2504 of such title is amended
to read as follows:

“§2904. General responsibilitics' for records man-
agement

“la) The Archivist shall provide guidance
and assistance to Federal agencies with re-
spect to ensuring adequate and proper docu-
mentation of the policies and transactions
of the Federal Government and ensuring
proper records disposition.

. “(b) The Administrator shall provide guid-
ance and assistance to Federal agencies to
ensure economical and effective records
management by such agencies.

“fc) In carrying out their responsibilities
under subsection (a) or (b), respectively, the
Archivist and the Administrator shall each
have the responsibility—

“(1) to promulgate standards, procedures,
and guidelines with respect to records man-
agement and the conduct of records manage-
ment studies; :

“2) to conduct research with respect to
the improvement: of records management
practices and programs;

“(3) to collect and disseminate informa-
tion on training programs, technological de-
velopments, and other activities relating td
records management;

“(4) to establish such interagency commit-
tees and boards as may be necessary to pro-
vide an exchange of information among
Federal agencies with respect to records
management;

“t5) to direct the conlinuing attention of

_ Federal agencies and the Congress on the

need for adequate policies governing records
management;

“(6) to conduct records management stud-
ies and, in his discretion, designatle the -
heads of ezxeculive agencies to conduct
records management studies with respect to
establishing systems and techniques de-
signed to save time and effort in records
management;

“{7) to conduct inspections or surveys of
the records and the records management
programs and practices within and belween
Federal agencies;

“(8) to report to the appropriate oversight
and appropriations commitlees of the Con-
gress and to the Director of the Office of
Management and Budget in January of each
vear and at such other times as the Archivist
or the Administrator (as the case may be)
deems desirable—

“A) on the results of activities conducted
pursuant to paragraphs (1) through (7) of
this section,

“tBJ) on evaluations of responses by Feder-
al agencies to any recommendalions result-
ing from inspecltions or studies conducted
under paragraphs (6) and (7) of this section,
and

“(C) to the extent practicable, estimates of
costs to the Federal Government resulling
Jrom the failure of agencies to implement
such recommendations.
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“fd) In addition, the Administrator, in
carrying oul subsection (bJ, shall have the
responsibilily to promote economy and effi-
ctency in the selection and wutilization of
space, staff, equipment and supplies for
records management.”,

t17) Section 2906 of such title 13 amended
to read as follows:

“§2906. Inspection of agency records

“(a)(1) In carrying out their respective
duties and responsidilities under this chap-
ter, the Administrator of General Services
and the Archivist (or the designee of either)
may inspect the records or the records man-
agement practices and programs of any Fed-
eral agency solely for the purpose of render-
ing recommendations for the improvement
of records managemen! practices and pro-
grams. Officers and employees of such agen-
cies shall cooperate fully in such inspec-
tions, subject to the provisions of para-
graphs (2) and (3) of Lhis subsection.

“(2) Records, the use of which s restricted
by law or for reasons of national security or
the public interest, shall be inspecled, in ac-
cordance with regulations promulgated by
the Administrator and the Archivist, subject
to the approval of the head aof the agency
concerned or of the President The regula-
tions promulgated by the Administrator and

the Archivist under this paragraph shall, to

the extent practicable, be identical
“(3) 1f the Administrator or the Archivist

(or the designee of either) inspecls a record,

as provided in this subsection, which is con-

tained in a system of records which is sub-

Ject to seclion 552a of title 5, such record

shall be—

“(A) maintained by the Administrator, the
Archivist, or such designee as a record con-
tained in a system of records; or

‘“(B) deemed to be a record confaired in a
system af records for purposes of subseclions
(b), (c), and (i) of section 552a af tille 5.

“tb) In conducting the inspection of
agency records provided for in subsection
fa) of this section, the Administralor and
the Archivist (or the designee of either) shall,
in cddition to complying with the provi-
sions of law cited in subsection (a)(3),
comply with all other Federal laws and be
subject to the sanctions provided therein.”.

(18)(A) The heading of chapter 29 af title
44, United Stales Code, is amended to read
as follows:

“CHAPTER 29—RECORDS MANAGEMENT BY
THE ARCHIVIST OF THE UNITED STATES
AND BY THE ADMINISTRATOR OF GENERAL
SERVICES”.

(B) The item relating to chapter 29 in the
table of chapters for title 44, United States
Code, is amended to read as follows:

“28. Records Management by the Ar-
chivist of the United States and by
the Adininistrator of General Serv-
ices 2901".
(19) Section 3102 of such title is amend-

ed—

(A) by inserting “and the Archivist” after
“Administrator of General Services” in
paragraph (2);

(B) by striking ou! “sections 2101 2113”
and inserting in lieu thereof *‘sections 2101-
2117 and

(C) by striking out 2701,

(20) Section 3103 of such litle is amended
by striking out “Administrator” each place
it appears and inserting in lieu thereof “Ar-
chivist”,

(21) Sections 3104 and 3106 of such title
are amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereof
“Archivist”; and

(B) by striking out “Administrator” each
place it appears and inserting in lieu there-
of “Archivist”,
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(22) Section 3105 of such title is amended
by striking out “Administrator of Gereral
Services™ and inserting in lieu thereof “Ar-
chivist™

(23) Sections 3302, 3303, 3308, and 3311 of
such title are amended by striking out “Ad-
mintstrator of General Services” and insert-
ing in lieu thereof “Archivist”.

(24) Sections 3303a and 3310 of such litle
are amended—

(A) by striking out “Administrator of Gen-
eral Services” and inserting in lieu thereaf
“Archivist™; and

(B) by stnkmg out ‘“‘Administrator” each
place i! appears and inserting in lieu there-
of “Archivist”.

(25)(A) The heading of section 3303 of such
title is amended to read as follows:

“§3303. Lists and schedules of records to be sub-
mitted to the Archivist by head of ecach Gevern-
ment agency”.

(B) The heading of section 3303a of such
title is amended to read as follows:

“§3303a. Examiration by Archivist of listx and
schedules of records lacking preservation value
dispesal of records”.

fC) The heading of section 3311 of such
title is amended to read as follows.

“53311. Destruction of records outside continental
United States in time of war or when hostile
action seems imminent; written report to Archi-
vist”,

(D) The table of sections for chapler 33 of
such title is amended by striking outl “Ad-
ministrator of General Services” in the
ilems perlaining to seclions 3303, 3303a,
and 3311 and inserling in liew thereof “Ar-
chivist”.

(26) Section 3504(e) of such title is amend-
ed by inserting ‘“the Archivist of the United
States and” before “the Administrator of
General Services” each place it appears in
paragraphs (1) and (2).

(27) Section 3513 of such tille is amended
by inserting “and the Archivist of the United
States” after “Administrator of General
Services”,

fc)(1) Section 101 of the Presidential Re-
cordings and Materials Preservation Act is
amended—

(A) by striking out “section 2107 each
place it appears and inserting in lieu there-
of “section 2111°%

(B) by striking out “Admintstrator of Gen-
eral Services (hereinafler in this title re-
ferred Lo as the ‘Administrator’}” and insert-
ing in lieu thereof “Archivist of the United
States (hereinafter referred to as the ‘Archi-
vist’)”; and

(C) b‘y striking out “Administrator” and
inserting in lieu thereaf “Archivist”,

(2) Section 102 of such Act 13 amended—

(A) by striking out “section 2107 and in-
serting in lieu thereof “section 2111”, and

(B) by striking out “Administrator” each
place it appears and inserting in lieu there-
of “Archivist”,

(3) Section 103 of such Act is amended by
striking out “Administrator” and inserting
in lieu thereof “Archivist”,

(4) Section 104 of such Act is amended—

(A) by striking out “Administrator” each
place it appears and inserting in lieu there-
of “Archivist’; and

(B) by striking oul subsection (b) and in-
serting in lieu thereof the following:

“tb) The regulations proposed by the Ar-
chivist in the report required by subseclion
fa) shall not take effect until the expiration
of the first period of 60 calendar days of con-
tinuous session of the Congress after the
date of the submission of such regulations to
each House of the Congress. For the purposes
of this subsection, conlinuity of session is
broken only by an adjournment of Congress
sine die, but the days on which either House
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is not in session because of an adjournment
of more than Lhree days lo a day certain are
excluded.”. .

(d) Sections 106a, 106b, 112, 113, and 201
of title 1, United States Code, are amended =
by striking out “Administrator of General
Services” and *“General Services Adminis-
tration™ each place they appear and insert-
ing in lieu thereof “Archivist of the United
States™ and “National Archives and Records
Administration”, respectlively.

te)(1) Sections 6 and LI through 13 of title
3, United States Code, are amended by strik-
ing out “Administratfor of General Services”
and “General Services Administiration”
each place they appear and inserting in lieu
thereof “Archivist of the United States,” and
“National Archives and Records Adminis-
tration™, respectively. ’

(2)(A} The heading of seclion 6 aof such
title s amended to read as follows:

“§ 6. Credentials of electors; transmissior to Archi-
vist of the United States and to Congress; public
inspection”.

(B} The heading of section 12 of such title
is amended to read as follows:

“§ 12. Failure of certificates of electors to reach
President of the Senate or Archivist of the United
States; demand on State for certificate”.

(3) The table of sections for chapter 1 of
such litle is amended by striking out “Ad-
ministrator of General Services” in the
items pertaining to sections 6 and 12 ard
inserting ir lieu thereaf “Archivist aof the
United States”.

(f) Sections 141 through 145 of litle 4,
United States Code, are amended by striking
out “Administrator of General Services”,
“Administrator”, and “General Services Ad-
ministration” each place they appear and
inserting in lieu thereof “Archivist of the
United States”, “Archivist”, and “National
Archives and Records Administralion”, re- -
spectively.

(g) Section 552a of title 5, Uniled Stales
Code, is amended—

11) by striking out subsection (b)(6) and
inserting in lieu thereof the following:

“t6) to the National Archives and Records
Administration as a record which has suffi-
cient historical or other value to warrant its
continued preservation by the Uniled Stales
Government, or for evaluation by the Archi-
vist of the United States or the designee of
the Archivist to determine whether the
record has such value;'; and

(2) by striking out “Administrator of Gen-
eral Services” each place it appears in sub-
section (1)(1) and inserting in lieu thereof
“Archivist af the United States”.

(h) Section 5314 of title 5, United States
Code, is amended by adding al the end
thereof the following:

“Archivist of the United Stales.”.

(i) Section 4(5) of the Act of Octlober 25,
1951 (25 U.S.C. 159a/ is amended by striking -
out “Administrator of General Services”
each place it appears and inserting in lieu
thereof “Archivist of the United States”,

DEFINITIONS

Sec. 108. For purposes of sections 103
through 106—

(1) the term “Archivist” means the Archi-
vist of the United States appointed under
section 2103 of title 44, United States Caode,
as added by section 102(a)(2) of this Act;

r2) the term “Administration” means the
National Archives and Records Administra-
tion established under section 2102 of such
title tas amended by section 101 of this Act);
and

(3) the term ‘“function” includes any duty.
obligation, power, authonity. responsibility,
right, privilege, aclivity, or program.
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TITLE II—ADMINISTRATIVE
PROVISIONS -
COPYING AND AUTHENTICATING CHARGES

SEC. 201. Section 2116(c) of title 44, United
States Code (as redesignated by section
102(a)), is amended Lo read as follows:

“lc) The Archivist may charge a fee set to
recover the costs for making or authenticat-
ing coples or reproductions of materials
transferred to his custody. Such fee shall be
Jized by the Archivist at a level which will
recover, so far as practicable, all elements of
such costs, and may, in the Archivist’s dis-
cretion, include increments for the estimat-
ed replacement cost of equipment. Such fees
shall be paid into, administered, and ex-
pended as a part of the National Archives
Trust Fund. The Archivist may not charge
Jor making or authenticaling copies or re-
productions of materials for official use by
the United States Government unless appro-
priations available to the Archivist for this
purpose are insufficient to cover the cost of
performing the work.”,

NATIONAL ARCHIVES TRUST FUND BOARD

SEC. 202. (a) Chapter 23 of title 44, United
States Code, is amended by striking out sec-
tions 2302 through 2305 and inserling in
lieu thereof the following:

“§2302, Authority of the Board; seal; services;
byl ; employees

ylaws; rules; regulati

“In carrying out the purposes of this chap-
ter, the Board—

“¢1) may adopt! an official seal, which
shall be judicially noticed;

“(2) may utilize on a reimbursable basis
the services and personnel of the National
Archives and Records Administration neces-
sary (as determined by the Archivist) to
assist the Board in the administration of
the trust fund, and in the preparalion and
publication of special works and collections
of sources and preparation, duplication, ed-
iting, and release of historical photographic
materials and sound recordings, and may
utilize on a reimbursable basis the services
and personnel of other Federal agencies for
such purposes;

“(3) may adopt bylaws, rules, and regula-
tions necessary for the adminisiration of its
Sunctions under this chapler; and

“t4) may, subject to the laws and regula-
tions governing appointments in the civil
service, appoint and fix the compensation of
such personnel as may be necessary to carry
out its functions.

“§2303. Powers and obligations of the Board; li-
ability of members

“Except @3 otherwise provided by this
chapter, the Board shall have all the usual
powers and obligations of a trustee with re-
spect to property and funds administered by
it, bul the members of the Board are not per-
sonally liable, except for malfeasance.

“§2304. Compensation of members; availability of
trust funds for expenses of the Board

‘“Compensation may nol be paid to the
members of the Board for their services as
members. Costs incurred by the Board in
carrying out ils duties under this chapter,
including the obligations necessarily in-
curred by the members of the Board in the
performance of their duties and the compen-
sation of persons employed by the Board,
shall be paid by the Archivist of the United
States from trust funds available to the
Board for this purpose. The Board, by reso-
lution, may authorize the transfer of funds
(including the principal or interest of a gift
or beguest) to the National Archives and
Records Administration to be expended on
an archival or records activity approved by
the Board or to accomplish the purpose of a
gift or bequest.
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“§ 2305, Acceplance of gilts

“The Board may solicit and accept gifts or
bequests of money, securities, or other per-
sonal property, for the benefit of or in con-
nection with the national archival and
records activities administered by the Na-
tional Archives and Records Administra-
tion. Moneys that are for deposit into the
trust fund shall be deposited within 10 work-
ing days of the receipt thereof.”.

(b) Section 2307 of title 44, Uniled States
Code, is amended to read as follows:

“§ 2307. Trust fund
of publications and releases

“The income from trust funds held by the
Board and the proceeds from the sale of se-
curities and other personal property, as and
when collected, shall be covered into the
Treasury of the United States in a trust fund
account to be known ags the National Ar-
chives Trust Fund, subject to disbursement
on the basis of certified vouchers of the Ar-
chivist of the United States (or his designee)
Jor activities approved by the Board and in
the interest of the national archival and
records activities administered by the Na-
tional Archives and Records Administra-
tion, including but not restricted to the
preparation and publication of special
works, and collections of sources and the
preparation, duplication, ediling, and re-
lease of historical photographic matlerials
and sound recordings. The Archivist may
sell publications and releases authorized by
this section and paid for out of the income
derived from trust funds al a price which
will cover their cost, plus 10 percent, and
moneys received from these sales shall be
paid into, administered, and expended as
part of the National Archives Trust Fund.”

(c) The table of sections for chapler 23 of
title 44, United States Code, is amended by
striking out the item pertaining to section
fsoz and inserting in lieu thereof the folow-
ng.

“2302. Authority of the Board; seal; services;
bylaws; rules, regulalions, em-
ployees ’

SECURITY OF RECORDS
SEC. 203. (a) Section 2905(a) of title 44,

& disb ts; sales

United States Code, is amended by adding

at the end thereof the following new sen-
tence: “In any case in which the head of the
agency does not initiale an action for such
recovery or other redress within a reasona-
ble period of time after being notified of any
such unlawful action, the Archivist shall re-
quest the Attorney General to iniliale such
an action, and shall notify the Congress
when such a request has been made.”. .

{b) Section 3106 of title 44, Uniled Stales
Code, is amended by adding at the end
thereof the following netw sentence: “In any
case in which the head of the agency does
not initiate an action for such recovery or
other redress within a reasonable period of

time after being notified of any such unlaw- -

Jul action, the Archivist shall request the At-
torney General to initiate such an action,
and shall notify the Congress when such a
request has been made.".
PUBLIC NOTICE

SEC., 204. Section 3303aflal) of litle 44,
United States Code, is amended by inserting
“ after publication of notice in the Federal
Register and an opportunity for interested
persons to submit comment thereon'' imme-
diately after “may” in the second senlence
thereof.

TITLE III—-GENERAL PROVISIONS
EFFECTIVE DATE
SEC. 301. The provisions of this Act (in-

cluding the amendments made by this Act)
shall be effective on April 1, 1985.
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SPENDING AUTHORITY

SEc. 302. Any new spending authority
(within the meaning of section 401 of the
Congressional Budget Act of 1974) which is
provided under this Act shall be effective for
any fiscal year only lo the extent or in such
amounts as provided in appropriatlions
Acts.

And the House agree to the same.

That the Senate recede from its disagree-
ment to the amendment of the House to the
title of the bill and agree to the same with
an amendment as follows:

Amend the title so as to read: “An Act to
establish the National Archives and Records
Administration, and for other purposes.™.

And the House agree to the same?

JACK BROOKS,
DonN FuQua,
GLENN ENGLISH,
FRANK HORTON,
Managers on the Part of the House.

W.V. RoTH, Jr,,
CHARLES McC. MATHIAS,
Jr., ’
ToMm EAGLETON,
~Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
COMMITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amendments of the House to the bill (8.
905) to establish the National Archives and
Records Administration as an independent
agency, submit the following joint state-
ment to the House and the Senate in expla-
nation of the effect of the action agreed
upon by the managers and recommended in
the accompanying conference report:

The House amendment to the text of the
bill struck out all of the Senate bill after
the enacting clause and inserted a substi-
tute next.

The Senate recedes from its disagreement
to the amendment of the House with an
amendment which is a substitute for the

* Senate bill and the House amendment. The

differences between the Senate bill, the
House amendment, and the substitute
agreed to in conference are noted below,
except for clerical corrections, conforming
changes made necessary by agreements
reached by the conferees, and minor draft-
ing and clarifying changes.
STATEMENT OF PURPOSE
Current Law .

No statement of purpose of the National
Archives and Records Service and its related
agencies, the National Historical Publica-
tions and Records Commission and the Na-
tional Archives Trust Fund Board, exists in
current law.

Senate Bill

The Senate bill contains a statement of
purpose.

House Amendment

The House bill contains a statement of
purpose.

Conference Agreement
The Senate recedes.
TENURE AND TERM OF ARCHIVIST
Current Law

The Archivist is appointéd by the Admin-
istrator of General Services. No term of
office or professional qualifications are de-
fined (44 USC 2102). :

Senate Bill

The Archivist would be appointed by the
President by and with the advice and con-
sent of the Senate for a ten year term. Ap-
pointment would be without regard to polit-
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ical affiliations and solely on the basis of
professional qualifications.

House Amendment

The Archivist would be appointed by the
President by and with the advice and con-
sent of the Senate, without regard to politi-
cal affiliations and solely on the basis of
professional qualifications, Should the
President remove the Archivist, the reasons
for removal shall be communicated to each
House of the Congress.

Conference Agreement

The Sensate recedes.

The Archivist is to be appointed by the
President by and with the advice and con-
sent of the Senate. A term of office is not
specified. Although the Archivist may be re-
moved from office by the President, the
conferees intend that he be an officer per-
forming archival and records management
functions insulated from the political orien-
tation of a particular administration. Be-
cause of the non-political nature of the Ar-
chivists’ duties, the office ought not to
change hands automatically with the elec-
tion of the new President.

The Archivist has responsibilities that
range across the Federal Government. Insu-
lation from political pressure is necessary to
insure confidence and cooperation from all
agencies. Public confidence in the Archi-
vist's role will also be enhanced If the office
is permitted to pursue objectively and inde-
pendently the archival responsibilities nec-
essary to insure preservation of the Nation’s
historically valuable records. Changes in the
office of Archivist coincident with changes
in administrations would undermine the in-
dependent and non-partisan role envisioned
for the Archivist. The President can remove
the Archivist, but if he does so, he must
share his reasons for such action with the
Congress.

RULEMAKING AUTHORITY
Current Law

Section 205(c) of the Federal Property
and Administrative Services Act of 1949, as
amended (40 USC 486(c)), authorizes the
Administrator of General Services to pre-
scribe rules to carry out his functions under
the Act. The Property Act includes the Fed-
eral Records Act, which was codified in a
separate title of the United States Code,
title 44, P.L. 90-620.

Senate Bill

The Senate bill does not provide explicit
rulemaking authority. Rulemaking author-
ity is implied from section 4(a) and (d),
which transfer certain functions of the Gen-
eral Services Administrator to the Archivist

and invest the latter official, in his exercise.

of those functions, with the authority
which the former had prior to the transfer.

House Amendment

Explicit rulemaking authority would be
provided in new section 2104(a) of Title 44.

Conference Agreement

Current law is repeated in the conference
agreement with conforming changes, explic-
itly vesting the Archivist with exactly the
same rulemaking authority with respect to
the Archivist’s functions described in this
legislation as is now exercised by the Ad-
ministrator of General Services.

The Conferees emphasize that this rule-
making authority for the Archivist is not
“new” authority, but simply a restatement
of the current authority held by the GSA
Administrator under section 205(c) of the
Federal Property and Administrative Serv-
ices Act of 1949.
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INFORMATION GATHERING AUTHORITY OF THE
ARCHIVIST
Current Law

Several sections of title 44 provide for
Federel agencies to report to, or consult
with, the Administrator of General Services
with respect to records management, dispos-
al, and preservation. For example:

Section 2111 provides that when the Ad-
ministrator considers it necessary, he may
obtain reports from Federal agencles on
their activities under chapters 21, 25, 29, 31,
and 33; )

Section 3106 requires the head of each
Federal agency to notify the Administrator
of any actual, impending, or threatened un-
lawful removal, defacing, alteration, or de-
struction of records In the custody of the
agency of which he is the head, whenever
such an action comes to his attention; and

Section 3303 requires the head of each
agency of the United States Government to
submit to the Administrator lists of records
and schedules proposed for the disposal of
such records, :

Senate Bill

The Senate bill maintains current law.

House Amendment

The House amendment would add a sepa-
rate, generic requirement that each Federal
agency be required to furnish to the Archi-
vist, upon request, any information or other
data which the Archivist finds necessary to
carry out his duties.

Conference Agreement

The House recedes, thereby maintaining
the status quo.

The conferees intend that Federal agen-
cies will cooperate with the Archivist (44
U.S.C. 3102) in establishing records systems,
managing them, jointly determining disposi-
tion schedules, and in transferring thirty-
year-old permanently valuable records to
the Archives. Such cooperation and sharing
of information is essential to the effective
functioning of government.

ANNUAL REPORT
Current Law

An annual report on the activities of .the
National Historical Publications and
Records Commission Is now required (44
USC 2507). Current law does not require a
separate annual report on the activities of
the National Archives Trust Fund Board or
on the activities of the National Archives
and Records Service generally. Current law
does require a separate annual report on the
records management activities of the Ad-
ministrator of General Services (44 USC
2904(10)).

Senate Bill

The Senate bill requires a consolidated
annual report to the Congress on the activi-
ties of the National Archives and Records
Administration, the National Archives Trust
Fund Board, and the National Historical
Publications and Records Commission.
House Amendment

The House amendment requires separate,
annual reports of all three aforementionead
agencies, and the records management ac-
tivities of NARA and GSA.

Conference Agreement

The Conference agreement requires a con-
solidated report by the National Archives
and Records Administration as to the activi-
ties of all three agencies (and a separate
report by the General Services Administra-
tion on its records management activities)
with the specific information prescribed in
both the Senate bill and the House amend-
ment.

The conferees Intend to continue their
oversight of the newly independent agency,
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its use of appropriated and nonappropriated
(including donated) funds; Federal Govern-
ment records management activities; inter-
agency coordination and cooperation; re-
search projects and publications directly
and Indirectly fostered; preservation activi-
ties of archived material; user group needs
and services; and the use of new technology
to save space, time, and personnel costs. The
conferees expect the comprehensive annual
report of the National Archives and Records
Administration and the General Services
Administration annual report to address the
subjects mentioned above as well as any
other emerging issues or opportunities af-
fecting records management and archival
responsibilities.

DEFINITION OF “FEDERAL AGENCY"
Current Law

As used in chapters 21, 25, 29, 31, and 33
of title 44, U.S. Code, section 2901(13) of
title 44 provides that the term ‘“Federal
agency” shall have the meaning given such
term by section 3(b) of the Federal Property
and Administrative Services Act of 1849 (40
U.S.C. 472(b)). That section defines a Feder-
a] agency as any executive agency (defined
by section 3(a) of that Act as any executive
department or Independent establishment
in the executive branch, including eny
wholly-owned Government corporation) or
any establishment in the legislative or judi-
cial branch of the government (except the
Senate, the House of Representatives, and
the Architect of the Capitol and any activi-
ties under his direction).

The effect of this definition through the

“use of the term “Federal agency” in the

aforementioned chapters of title 44 is to
exempt only the Senate, the House of Rep-
resentatives, and the Architect of the Cap-
itol and any activities under his direction
from the archival, records management, and
records disposition laws, codified in title 44.

Senate Bill

The Senate bill modifies the definition of
“Federal agency” as it is used in title 44 so
that the Supreme Court would be specifical-
ly exempted from the archival, records man-
agement, and records disposition laws, codi-
fied in title 44.

The Senate bill would also specifically au-
thorize the ‘Archivist to accept the donation
of records from the Supreme Court.

House Amendment

The House amendment applies a different
definition of *“Federal agency” to chapter
21, on archival administration, while retain-
ing the current law definition of *“Federal
agency” in section 2901 and the application
of the section 2901 definition to chapters 25,
29, 31, and 33 of title 44.

The effect of these provisions of the
House bill is to subject the Architect of the
Capitol to chapter 21 of title 44, while re-
taining the Architect’s exemption from the
requirements of chapters 25, 29, 31, and 33.
Conference Agreement

The conference agreement modifies the
definition of “Federal agency” and its appli-
cation so that the Supreme Court would be
exempted from the requirements of chap-
ters 21, 25, 29, 31, and 33 of such title,

The conference agreement also specifical-
ly authorizes the Archivist to accept the do-
nation of records from the Supreme Court
and the Architect of the Capitol. )
TRANSFERS OF ADMINISTRATIVE AND OVERHEAD

SUPPORT RESOURCES

Senate Bill
The Senate bill transfers personnel,
assets, Habllities, contracts, property,

records, and funds associated with the func-
tions transferred by this legislation from
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the General Services Administration 1o the
National Archives and Records Administra-
tion.

House Amendment

The House amendment is identical to the
Senate bill, except that it specifically allo-
cates to the National Archives and Records
Administration a percentage of the funds
and positions in the General Services Ad-
ministration’s General Managemeni Ac-
count. .

Confercnce Agreement

Not less than $2.76 million (adjusted to re-
flect actual salaries and benefits of trans-
ferred employees and other costs) and 115.5
full-time equivalent (FTE) positions, 30 per-
cent of which are to be vacant, are trans-
ferred from the General Services Adminis-
tration to the National Archives and
Records Administration.

This reflects an agreement reached be-
tween the General Services Administration
and the National Archives and Records
Service and formalized in an August 6, 1984
memo from the Archivist to the Acting Ad-
ministrator, signed by both, and entitled
“NARS Independence—Resource Transfers”
(See Appendix). The conferees intend that
this memo and its attached breakdown of
FTE's and dollars by office serve as the
basis for such transfer.

That memo reflects a cooperative relation-
ship between the two agencies which the
conferees expect will continue.

FEDERAL REGISTER ADMINISTRATIVE COMMITTEE
Current law

Composition of this committee, which reg-
ulates the operation, manner and form in
which the Federal Register is printed, re-
printed, compiled, indexed, bound, and dis-
tributed, is: The Archivist of the United
States (Chairman); a designee of the Attor-
ney General; and the Public Printer (44
U.8.C. 1506).
Senale Bill

‘The Senate bill adds two members to the
Committee; The GSA Administrator and
the Administrator of the Office of Manage-
ment and Budget's Office of Information
and Regulatory Affairs.

House Amendment N

The House amendment makes no change
in current law,
Conference Agreement

The Senate recedes.

The conference agreement preserves cur-
rent law,

RECORDS MANAGEMENT
Current Law
Chapters 29 and 31 of title 44, U.S. Code,
impose certain responsibilities for records
management upon the Administrator of

General Services and the heads of each Fed-.

eral Agency. Chapter 33 of title 44, U.S.
Code, imposes certain responsibilities upon
both the Administrator and Federal agency
heads regarding the disposal of records. Sec-
tion 2111 of title 44, U.S. Code, provides the
Administrator with the authority to obtain
reports from Federal agencies on their ac-
tivities under chapters 21, 25, 29, 31, and 33,
and mandates that he inform agency heads
of violations by their agencies of the provi-
sions of those chapters. Much of the au-
thority provided the Administrator in these
chapters has been delegated to the Archivist
of the United States.

Pursuant to the Paperwork Reduction Act
of 1980 (P.L. 96-511), the General Services
Administration assumed a lead role in policy
formulation and oversight with regard to in-
formation resources management. The legis-
lative history of that Act suggested that the
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General Services Administration consolidate
its activities pertaining to automatic data
processing, telecommunications, and records
management.

As a result, in early 1982, the Administra-
tor of General Services created the Office of
Information Resources Management
(OIRM) and delegated certain records man-
agement functions under chapters 29 and 31
of title 44, U.S. Code, to it, transferring
those functions (and personnel and re-
sources) from the National  Archives and
Records Service. The Archivist retained
records, manggament functions pertaining
to the adequacy of documentation and
records disposition.

Scnate Bill

The Senate bill would transfer OIRM to
the new agency and would vest all records
management responsibilities of current law
in the Archivist of the United States.

House Amendment

The House amendment rewrites current
law to reflect and, in effect, codify, the cur-
rent delegations of the various records man-
agement responsibilities in title 44, between
the National Archives and Records Service
and OIRM,

Conferende Agreement

The Benate recedes.

The conference agreement maintains the
status quo as to the division of responsiblity
for certain records management functions
between OIRM and the National Archives
and Records Administration.

The conferees are sensitive to the need for
archival involvement in the complete life
cycle of records, particularly in the creation
of records by means of electronic impuises.
The new technology of the paperless society
has added new considerations to the cre-
ation, storage, and preservation of federal
records. Floppy discs and video screen ter-
minals have increased the information ca-
pacity of the Federal Government, while
threatening to short-circuit its institutional
memory. The capabllity to erase drafts and
early alternative position papers from the
word processor can circumvent future re-
search and historians’ efforts to understand
how a decision, policy, or program was de-
veloped.

The conferees intend that the Archivist
involve himself in those decisions of other
agencies affecting the creation, storage, and
retrieval of information which document
the policies and transactions of the govern-
ment, The increasing use of computers and
word processors in government can be of
enormous benefit in terms of cost savings in
time, personnel, and storage space. The con-
ferees want to ensure that the new informa-
tion technology is managed 50 as to ensure
full documentation of our Government’s or-
ganization, functions, policies, decisions,
procedures, and operations, as well as the
informational value of data in them.

Those records management functions re-
tained within General Services Administra-
tion’s Office of Information Resources Man-
agement include correspondence control,
forms and reports formats, filing systems,
micrographics, copying, and office automa-
tion (including word processing).

The close relationship of these functions
to those of documenting the Federal Gov-
ernment’s policies and transactions man-
dates that this office cooperate with the Ar-
chivist in & joint documentation effort. The
conferees intend to monitor closely these ac-
tivities to ensure that the complete life
cycle of records is protected for future gen-
erations,
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PRESIDENTIAL RECORDINGS AND MATERIALS
PRESERVATION ACT AMENDMENTS ~

Current Law

Section 104(b) of the Presidential Record-
ing and Materials Preservation Act contains
a one-House veto over regulations to provide
public access to certain Presidential record-
ings and materials. Those regulations were
to be proposed to the Congress within 90
days after enactment of the Act (December
19, 1974).

In Allen v. Carmen, 578 F.Supp 951
(DCDC 1983), the U.S. District Court for
the District of Columbia ruled that the reg-
ulations issued by the General Services Ad-
ministrator under section 104 were invalid,
because they had been revised three times
as a consequence of Congress’ exercise of
the one-House veto. The court found the
veto provision unconstitutional, citing Im-
migration and Naturalization Service v.
Chadha, 103 S.Ct. 2764 (1983). The court
also ruled that the one-House veto provision
was severable from the Act and that the
rulemaking authority provided to the Ad-
ministrator under section 104(a) is “an {nde-
pendent, fully operative, valid provisior.”
Senatle Bill

The Senate bill strikes the one-House veto
provision from the Presidential Recordings
and Materials Preservation Act.

House Amendment

The House amendment substitutes for the
one-House veto provision a provision requir-
ing that rules proposed under section 104 be
reported to Congress and lay over for 60 leg-
islative days before taking effect.

Conference Agreement

Because of Congress’ continuing interest
in overseeing the preservation and the pro-
vision of public.access to the papers of the
Presidency of Richard Nixon, the conferees
have agreed that rules proposed by the Ar-
chivist under section 104 of the Act be re-
ported to the Congress and that they not
take effect until the expiration of 60 calen-
dar days of continuous session of the Con-
gress. This provision is identical to a provi-
sion in the Presidential Libraries Act (44
U.S.C. 2108) which requires the Administra-
tor to transmit plans for a proposed Presi-
dential archival depository to Congress, and
not to take action to implement those plans
until the expiration of 60 calendar days of
contihuous session of the Congress. The
conferees believe that this provision strikes
a balance between the limits imposed by the
courts and Congress’ need for mechanisms
to facilitate its oversight of the exercise of
particular authorities granted to agencies in
the Executive Branch.

NATIONAL ARCHIVES TRUST FUND BOARD
EMPLOYEES
Current Law
The National Archives Trust Fund Board
is currently exempted from the civil service
laws (44 U.S.C. 2302).
Senate Bill

The Senate bill makes no change in cur-
rent law.

House Amendment

The House amendment requires compli-
ance with the competitive service laws in
hiring employees.

Conference Agreement.

The conference agreement requires com-
pliance with the civil service laws.

The conferees belleve employees of the
Trust Fund should be subject to the re-
quirements and benefits of civil service. No
convincing case has been made for exempt-
ing the Board from this standard govemrn-
ment-wide employment law,
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SECURITY OF RECORDS
Current Law

Current law (44 U.S.C. 2905, 3106) re-
quires the Administrator of General Serv-
ices to notify a Federal agency head—and
vice versa—of any actual impending or
threatened removal, defacing, alteration, or
destruction of records in that agency’s cus-
tody. These provisions further require the
agency head, with the assistance of the Ad-
ministrator, to initiate action, through the
Attorney General, for the recovery of
records and for other redress provided by
law.

Senale Bill

The Senate bill retains current law and-
substitutes the Archivist for the Adminis-
trator.

House Amendment

The House amendment retains current
law and svbstitutes the Archivist for the Ad-
ministrator. It further requires the Archi-
vist to initiate action, through the Attorney
General, if, after a reasonable time, the
egency head fails to initiate such action.
The House bill would also require the Archi-
vist to report to Congress upon the failure
of an agency head or refusal of the Attor-
ney General to commence an action.
Conference Agreement

The conference agreement retains current
law and substitutes the Archivist for the
Administrator. It also provides that, it the
agency head does not seek to initiate action
within a reasonable time after notification
of any such.unlawful action, the Archivist
shall request the Attorney General to initi-
ate such an action, and the Archivist shall
notify the Congress when such a request
has been made.

The conferees are mindful of protracted
private litigation® over the removal by a
former agency head of what he considered
personal papers and others considered Fed-
eral records. While the Supreme Court ulti-
mately denied standing to the private liti-
gant, it noted that the existing process,
whereby the agency head sought to recover
the-documents to make such a determina-
tion, was not employed.

The conferees note the anomalous situa-
tion created by current law whereby an
agency head has a duty to initiate action to
recover records which he himself has re-
moved. The conferees, therefore, have clari-
fied these provisions to authorize the Archi-
vist independently to seek the initiation of
action by the Attorney General for the re-
covery of such records. Because of the fre-
quency of incidents of removal or destruc-
tion of records in recent years, the conferees
agree that the Congress should be notified
of those incidents in which the agency head
has not sought to initiate action and the Ar-
chivist has requested the Attorney General
to do so.

INSPECTION AND DETERMINATION OF RECORDS
Current Law

Section 3301 of title 44, U.S. Code, pro-
vides & definition of “records” as that term
is used in chapter 33, the disposal of
records, and in chapter 29,
records management (see section 2901(1)).

Under chapter 29, the Administrator of
General Services is required to provide guid-
ance and assistance to federal agencies with
respect to records creation, records mainte-
nance and use, and records disposition. The
Administralor is also required to establish
standards for the selective retention of
records of continuing value, and to assist
Federal agencies in applying the standards
to records in their custody. In carrying out
these duties in chapter 29, the Administra-
tor is authorized to inspect the records or

regarding .
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records management practices and pro-
grams of any Federal agency solely for the
purpose of rendering recommendations for
the improvement of records management
practices and programs. Records, the use of
which is restricted by law or for reasons of
national security or the public interest,
shall be inspected, in accordance with regu-
lations promulgated by the Administrator,
subject to the approval of the head of the
agency concerned or of the President. In

conducting such inspections, the Adminis-

trator shall comply with all other Federal
laws and be subject to the sanctions provid-
ed therein.

Under chapter 33, the head of each
agency is required to submit to the Adminis-
trator of General Services lists of records
and schedules for disposal of records which
do not appear to have sufficient value to
warrant their further preservation by the
Government. If the Administrator concurs
in that determination, he may authorize the
disposal of those records.

Senate Bill

The Senate bill substitutes “Archivist” for
“Administrator,” but makes no other sub-
stantive change in current law.

House Amendment

The House amendment, like the Senate
bill, substitutes “Archivist” for “Administra-
tor.” It also amends section 3301, first, to
grant the Archivist the authority to deter-
mine whether any particular books, papers,
maps, photographs, machine readable mate-
rials, or other documentary materials, re-
gardless of physical form or characteristics,
made or received by an agency of the United
States Government under Federal law or in
connection with the transaction of public
business, fall within that definition of
records in section 3301; and section, to grant
the Archivist authority to inspect such
records for purposes of making such a deter-
mination. Such inspection would be subject
to restrictions contained in other Federal
laws like those applicable to records man-
agement inspections under chapter 29 and
makes the Archivist subject to the sanctions
contained in those laws.

Conference Agreement

The House recedes.

The conference agreement substitutes
“Archivist” for “Administrator,” but makes
no further change in current law. However,
the conferees reiterate their concern for the
security of records having sufficient admin-
istrative, legal, research, or other value to
warrant their further preservation. Because
of past instances in which the head of an
agency has removed agency records which
may have permanent value, the conferees
reject the contention that an agency head is
the most qualified to make such a determi-
nation. An independent, more objective,
evaluation is desirable to determine wheth-
er the record in question falls within the
definition in section 3301. The conferees
expect the Office of Management and
Budeet to develop and submit legislative
proposals on this matter to be considered in
the 29th Congress. ‘

The conferees note that under current law
the Archivist has substantial records inspec-
tion and determination responsibilities. The
conferees fully expect all agencies of the
Government to cooperate with the Archivist
in his discharge of those responsibilities.

PUBLIC NOTICE OF RECORDS DISPOSAL
Current Law

Sections 3303 and 3303a of title 44, U.S.
Code, require agency heads to submit to the
Archivist, lists of agency records proposed
by the agency for disposal, and require the
Archivist to examine those lists to deter-
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mine whether any of the records listed
therein warrant continued preservation by
the Government. If the Archivist finds that
they do not, he may authorize the agency
head to dispose of those records. No public
notice is currently required.

Senate Bill

The Senate bill makes no change in cur-
rent law.

House Amendment

The House amendment provides that,
prior to the Archivist authorizing disposal
of records, a notice of the proposed disposal
shall be printed in the Federal Register for
public comment thereon.

Conference Agreement

The Senate recedes.

The conferees believe that such public no-
tification of a proposed records disposal will
enable other agencies of government, as
well as Archives user groups and the general
public, which may be affected by the pro-
posed disposal, to comment to the Archivist
on potential impacts of such disposal. Such
public notice should enhance the quality of
decision-making on records disposals.

The Confereees do not intend, however,
for such public notice to be a paperwork
burden for any of the affected parties or to
unreasonably delay the disposal of such
records.

CONFIDENTIALITY OF TAX RETURNS AND RETURN
INFORMATION

Current Law

Section 2906 of title 44, U.S. Code, dealing
with the records management responsibil-
ities of the Archivist, requires the approval
of the agency head coneerned or of the
President for inspection of records restrict-
ed by law, reasons of national security, or
the public interest. In inspecting such re-
stricted records, the statute further requires
the Archivist to comply with all other Fed-
eral laws and makes the subject to the sanc-
tions contained in those laws.

Section 6103 of the Internal Revenue
Code (title 26, U.S. Code) specifies which
persons and agencies may have access to in-
dividually identifiable tax returns or return
information. Neither the Archivist nor the
Archives Is among persons and agencies.

Section 2103(2) of title 44 authorizes the
Archivist to direct and effect the transfer to
the Archives of records that are at least 30
years old and are determined to have suffi-
cient historical or other value to warrant
preservation.

Senate Bill

The Senate bill contains a provision stat-
ing that notwithstanding any provision of
this Act, no return or return information as
defined in section 6103 of title 26 of the U.S.
Code may be disclosed, except as authorized
by title 26.

House Amendment

The House amendment continues current
law.

Conference Agreement

The Senate recedes.

The conference agreement preserves cur-
rent law.

The concern for the confidentiality of
income tax returns and return information
is a legitimate issue which deserves consid-
eration as a separate matter.

The conferees are sensitive to the need to
protect the confidentiality of tax returns
and return information while protecting the
permanent historic record of our govern-
ment’s actions and the public’s right to
know about those actions at an appropriate
future time. They note that this matter has
been satisfactorily addressed in procedures
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adopted by numerous State archives and
their respective tax departments. A parallel
situation with respect to the protection of
individual information in census records has
likewise been cooperatively addressed by the
Census Bureau and the Archivist since 1952,
The conferees urge the Archivist, the Inter-
nal Revenue Service, and other affected
agencies to devise a cooperative means of
addressing this issue.

EFFECTIVE DATE
Senate bill
The Senate bill provides that the Act
shall take effect 120 days after enactment.
House Amendment ’
The House amendment sets an effective
date of April 1, 1985.
Conference Agreement
The Senate recedes.
APPENDIX
GENERAL SERVICES ADMINISTRATION,
Washington, DC, August 6, 1984.
Reply to Attn of: Archivist of the United
States (N).
Subject: NARS Independcnce—Rewume
Transfers.
To: Acting Administrator (A).
At your direction the joint NARS/GSA
Staff Office Contingency Planning Group
has met several times to discuss resource

- and other issues related to the separation of

NARS from GSA. The Office of Budget,
working with the various Staff Offices, has
reached agreement on a proposal for trans-
fer of funds and FTE which NARS now has
under consideration. Attached is & copy of
that proposal for $5.5 million which is the
full year amount to be transferred, assum-

ing the effective date of transfer is the be-

ginning of a fiscal year.
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Before we go any further with this effort,
I believe we need to agree on a conceptual
framework within which the transfer of re-
sources will occur. We belicve that the con-
ceplual framework should consist of agree-
ment on the following major points, in
order for the proposed resource transfer to
be found acceptable with only minor adjust-
ments remaining to be made as the details
are worked out.

1. Financial services.—QGSA will, during
the first fiscal year of an independent
NARS, charge no more for payroll and fi-
nance services (to be obtained initially by
NARS under a reimbursable agreement)
than the amount to be transferred. Under
this proposal financial services would in-
ciude the necessary PIRS interface to pay-
roll and all necessary reports procuced from
either the finance or PIRS system. If there
{s an additional cost for PIRS, that sum will
be transferred from the GMA base to be
pald to GSA under reimbursable agreement.

2. Equipment.—GSA will permit NARS to
continue to pay annual depreciation on all
equipment transferred which was procured
from the General Supply Fund (407X) until
such equipment is fully depreciated, or, in
light of the GAQO decision, until NARS re-
ceives an appropriation for this purpose as
part of the GSA request. No lump sum pay-
ment of the undepreciated balances will be
required at time of separation. All personnel
transferred as part of the implementation
will bring their equipment (where practical)
with them (office machines, furniture, etc.).
NARS will assume full responsibility for the
annual depreciation payments and for prop-
erty accountability on any such equipment
transferred.

3. Adjustment lo the funding transfers.—
‘Where the grades of employees to be trans-
ferred are out of line with the average sala-
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ries used to determine the funds associated
with the. FTE, the funds transferred for
salary and benefits will be the amount
needed to support the =actual personnel
transferred. Also, where GSA elects to
transfer a Central Office employee in lieu of
an employee where regional resources were
identified, necessary relocation expenses
will also be transferred, if the employee is in
fact to be relocated to a regional position.

4. Employec transfer vs. vacancies.—Out
of the total 115.5 FTE included in the at-
tached proposal, GSA guarantees that a
minimum of 30 percent will be vacancies. .

5. Space.—GSA will assist NARS by expe- .
diting the necessary space requests for the
Washington, DC, area to house the employ-
ees transferred from GSA Central Office.

6. Transition period operating guide-
lines.—During the transition period GSA
will detail to NARS to work directly under
NARS supervision employees in the follow-
ing categories: legal counsel, personnel, and
administrative services, where they can be
specifically identified to assist in establish-
ing the new agency. A good deal of work will
need to be done during the transition period
to ensure a smooth separation. These people
wlll be needed to assist in implementing ad-
ministrative aspects of the separation.

We believe that agreement on the above
framework is necessary to cnsure that an in-
dependent NARS can function within the
proposed resources, adjusted as outlined
above,

If you would like t,o meet and discuss this
conceptual framework, we are avallable at
your convenience. If you find it acceptable
please indicate your approval below.

ROBERT M. WARNER.
Attachment.

Approval: Ray Klme. the Administrator,

August 7, 1984, .

213 Dollars

Region co. Totd  Persoonel  SLUC mm'“.“ 200 Total
Exccutive direction 0.00 321 321 10502 131 4112 UeS 166
Otfice of Admi 0.00 1.8 183 5187 121 978 1980 8537
Program control 000 027 021 128 063 14 291 | %
Ethts 0.00 027 027 162 063 147 291 2m
Executive Secretavial ! 000 082 082 237 189 4“0 891 3957

Sral and disadvantaged 0.00 0.00 0.00 0. 0.00 0.00 0.00 0
Complrol 112 780 2303 T3] #8275 3328 2687 102876
Office of Comp - 0.00 0.00 0st . 2397 0.98 0.74 125 2693
Finance 11.12 600 1772 5500 3389 2549 2372 83110
Budget .. 300 150 190 14040 937 7.0 1190 16872
Transportation Audits 0.00 0.00- 0.00 0.00 0.00 0.00 0.00 0.00
Admiruslsation 1850 2422 4272 139586 7787 6940 22191 176508
A’A Administration 0.00 040 0.40 01 013 065 09 2547
Personoel 1850 1950 00 119886 6926 6173  197.38 15274
Teaiving/civil nights 0.00 n 32 18331 678 604 1932 18545
Cy airs 0.00 050 050 1668 091 081 780 AW
Puuﬁc aftairs 0.00 0.00 0.00 0.00 0.00 0 0.00 0.00
tions 0.00 0.10 010 500 038 0.16 0.5 585
Paomm 0.00 0.00 0.00 0.00 0.00 0.00 0.00 0.00
Poiicy and manag 500 1364 1854 61418 5454 6004 164 13640
A/A policy and management 0.00 031 031 1449 089 098 013 1649
services 500 1600 1500 45393 4390 4833 £15 55831
Dversight 000 133 133 5028 389 42 054 5001
Policy o regulatory support 0.00 20 200 8347 585 644 082 10258
agement support ‘000 0.00 0.00 0.00 000 0.00 0.00 0.00
B0CA 000 000 0.00 0.00 000 0.00 0.00 000
Lepal............ 040 300 340 13010 6.80 295 Q032 15018
Acgusstion pakicy 0.00 0.00 000 0.00 00 0.00 0.00 0.00
Operath 802 049 851 30147 W4 W03 57 30N
A/A io 0.00 049 0.49 26. 11 0.80 14 2974
Qftice of RA'S 35 000 . 351 a7 803 S19 1041 13700
Directors” offices 072 0.00 0?7 2413 164 118 212 A0
Project control 219 0.00 219 10024 639 451 828 1952
Business service cir. 0.00 0.00 0.00 0.00 0.00 0.00 0.00 000
Cortract ch and 0.00 0.00 0.00 0.00 000 0.00 000 000
Cieil rights 1.00 0.00 100 3795 230 1.65 291 um
Traming cenler transfes .00 000 0.00 0.00 000 0.00 000 1830
translers 0.00 0.00 0.00 0.00 0.00 0.00 0.00 .00
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. GM&A AND G SUPPORT TO NARS—Continued
- FIE Dottars
Regon  CO, Tl Pesowel  SWC O™ a0 Tow
Total GHEA 4664 5285 9960 326100 21030 19683 53662 482305
Insoector General 000 793 793 30620 1566 562 3163 35311
ARR'S from OIRM 800 00 BN 3500 000 000 000 3150
Grand lotal S84 6038 11553 39320 22596 20045  S6£26 555116

Jack BROOKS,

Don FuQua,

GLENN ENGLISH,

FRANK HORTON,

Managers on the Part of the House.

W.V. RorH, Jr.,

CHARLES McC. MATHIAS,
Jr.,

Tom EAGLETON, *

Managers on the Part of the Senate.

LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:

Mr. CAMPBELL (at the request of Mr.
MicHeL), from 6:30 p.m. for the bal-
ance of the day, on account of iliness
in the family.

Mrs. CoLLINS (at the request of Mr.
WriGHT), for today, on account of
medical reasons.

SPECIAL ORDERS GRANTED

By unanimous consent, permission
to address the House, following the
legislative program and any special
orders heretofore entered, was granted
to:
(The following Members (at the re-
quest of Mr., WEBER) to revise and
extend their remarks and include ex-
traneous material:)

Mr. CoNaBLE, for 15 minutes, today.

Mr. REGULA, for 60 minutes, October
4.

Mr. WALKER, for 60 minutes, today.

Mr. WEBER, for 60 minutes, today.

Mr. DickiNsoN, for 60 minutes, Oc-
tober 3.

‘(The following Meinbers (at the re-
quest of Mr. LUNDINE) to revise and
extend their remarks and include ex-
traneous material;)

Mr. ANNUNZIO, for 5 minutes, today.

Mr. PANETTA, for 5 minutes, today.

Mr. LeviNn of Michigan, for 5 min-
utes, today.

Mr. GonzaLez, for 60 minutes, today.

Mr. LeviNn of Michigan, for 5 min-
utes, on October 2.

EXTENSION OF REMARKS

By unanimous consent, permission
to revise and extend remarks was
granted to: )

Mr. Weiss in opposition to House
Concurrent Resolution 280, preceding
the vote thereon today.

Mr. WEiss, prior to the vote on H.R.
5538 in the House today.

(The following Members (at the re-
quest of Mr. WEBER) and to include ex-
traneous matter:)

Mr. HUNTER.

Mr. EMERSON,

Mr. BROOMPIELD in two instances.
Mr. LLAGOMARSINO in two instances.
Mr. Younc of Florida.

Mr. WEBER in two instances.

Mr. MoRrRr1sON of Washington.

Mr. Lewis of Florida.

Mr. HYDE.

Mr. ROBINSON.

Mr. BurToN of Indiana.

Mr. McKINNEY.

Mr. RINALDO in two instances.

Mr. PHiLip M. CrRANE in two in-
stances.

Mr. GILMAN.

(The following Members (at the re-
quest of Mr. LUNDINE) and to include
extraneous matter:)

Mr. DowreY of New York.

Mr. YATRON.

Ms. OakaR in three instances.

Mr. HARRISON. ‘

Mr. VANDERGRIFF.

Mr. McCLOSKEY.

Mr. WIRTH.

Mr, TALLON.

Mr. GARCIA.

Mr. FPRANK.

Mr. Ropino in two instances.

Mr. Sm1TH of Florida.

Mr. LeviNE of California.

Mr. FEIGHAN in two instances.

Mr. B1aGGI.

Mr. DYMALLY.

Mr. MARKEY.

Mr. TAUZIN,

Mr. MorrisoN of Connecticut in two
instances.

Mr. STUDDS.

Mr. MacKay.
~ Mr. ANDERSON in 10 instances.

Mr. GonzaLEz in 10 instances.

Mrs. LLoyp in five instances.

Mr. HaMIvTON in 10 instances.

Mr. BRowN of California in 10 in-
stances.

Mr. ANNUNZIO in six instances.

Mr. Jones of Tennessee in 10 in-
stances.

Mr. BonErR of Tennessee in five in-
stances.

Mr. OTTINGER.

. SABO.

. MINETA in two instances.
. MONTGOMERY.

. KASTENMEIER.

. RAHALL.

. HUGHES.

. LEHMAN of California.

. LaNTOS in two instances.
. MATsvu1 in three instances.
. MAVROULES.

. FOGLIETTA.

. ADDABBO.

SENATE BILLS, JOINT RESOLU-
TION AND CONCURRENT RESO-
LUTION REFERRED

Bills, a joint resolution and a concur-
rent resolution of the Senate of the
following titles were taken from the
Speaker's table and, under the rule, re-.
ferred as follows:

S. 1151. An act to compensate heirs of de-
ceased Indians for improper payments from
trust estates to States or political subdivi-
sions thereof as reimbursements for old age
assistance received by decedents during
their lifetiine; to the Committee on Interior
and Insular Affairs.

8. 1647. An act to authorize the use of
funds from rental of floating drydock snd
other marine equipment to support the Na-
tional Maritime Museum in San Francisco,
CA; to the Committee on Interior and Insu-
lar Affairs.

S. 2583. An act to authorize U.S. participa-
tion in the Office International de la Vigne
et du Vin (the International Office of the
Vine and Wine); to the Committee on For-
eign Affairs.

S. 2721. An act to confirm a conveyance of
certain real property by the Southern Pacif-
ic Transportation Co. to Emnest- Pritchett
and his wife, Dianna Pritchett; to the Com-
mittee on Interior and Insular Affairs.

S. 2764. An act to authorize U.S. participa-
tion in the International Jute Organization;
to the Committee on Foreign Affairs.

S.J. Res. 2717. Joint resolution to authorize
the Armored Force Monument Committee,
the United States Armor Associagtion, the
World Wars Tank Corps Association, the
Veterans of the Battle of the Bulge, and the
1st, 4th, 8th, 9th, 11th, 14th, and 16th Ar-
mored Division Asscciations jointly to erect
a memorial to the ‘‘American Armored
Force™ on U.S. Government property in Ar-
lington, VA, and for other purposes; to the
Committee on House Administration.

S. Con. Res. 120, Concurrent resolution
expressing the sense of the Congress that
the legislatures of the States should develop
and enact legislation designed to provide
child victims of sexual assault with protec-
tion and assistance during administrative
and judicial proceedings; to the Comumittee
on the Judiciary.

ENROLLED BILLS AND JOINT
RESCLUTION SIGNED

Mr. ANNUNZIO, from the Commit-
tee on House Administration, reported
that that committee had examined
and found truly enrolled bills and a
joint resolution of the House of the
following titles, which were thereupon
signed by the Speaker:

H.R. 960. An act to confer citizenship
posthumously on Cpl. Wladyslaw Stanis-
zewski;

H.R. 1904. An act to extend and improve
the provisions of the Child Abuse Preven-
tion and - Treatment Act and the Child



