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August 10, 1987

MEMORANDUM FOR PATRICIA M. BRYAN
FROM: ARNOLD INTRATER QZZL

SUBJECT: Draft Regulations Implementing Provisions
of the Presidential Records Act

The draft regulations appear to flow directly from the statute.

I have at least a mild objection to the five working day notice
to a former President under § 1270 46 (b), that his request for
nondisclosure of a record has been denied. The notice is there
to give the former President an opportunity to take further legal
action and I think at least 10 working days would be a more
reasonable standard. At the very least the regulation should
clearly state that the five days notice is from date of receipt
and not from the date of the letter.



SUGGESTED CHANGES TO DRAFT REGULATIONS IMPLEMENTING THE
PRESIDENTIAL RECORDS ACT

Insert to preamble:

These regulations implement only the statutory scheme established
by the Presidential Records Act, and do not establish policies or
procedures governing the assertion of or response to any
constitutionally based privilege that may be asserted by an
incumbent or former President. [Because the right to assert such
privileges flows from the President's inherent constitutional
authority, rather than from the statutory scheme set up by the
PRA, it is more appropriate that such policies and procedures be
established through presidential directive.]

Suggested revisions to lanquage of requlations:
1270.10 Scope of part

These regulations implement the provisions of the
Presidential Records Act of 1978, Pub. L. No. 95-531, 92 Stat.
2523-27, as amended by Pub. L. No. 98-497, sec. 107(b)(7), 98
Stat. 2287 (1984) (codified at 44 U.S.C. 2201-07), by setting
forth the policies and procedures required by that Act governing

preservation, protection, and disposal of, and access to
Presidential and Vice-Presidential records created during a term
of office of the President or Vice President beginning on or
after January 20, 1981. Nothing in these requlations is intended

to govern procedures for assertion of, or response to, any

constitutionallv-based privilege which may be available to an

incumbent or former President.
k k % % *

1270.40 Identification of Restricted Records
(a) ©nee-an-itncumbent-Prestident-has If a President, prior

to_the conclusion of his last consecutive term of office, piaeced
places restrictions on access to certain information contained in




Presidential records in accordance with 44 U.S.C. section 2204,
the Archivist or his designee shall identify the Presidential

records affected, or any reasonably segregable portion thereof
in consultation with that President or his designated

representative.

(b) eanrd The Archivist shall restrict public access to the

information contained in these records until --

(1)(a) ¢e3€:} The date on which the former
President waives the restriction on disclosure of
the record or information contained within; or

(b) €2} The expiration of the period of
restriction specified under 44 U.S.C. 2204(a) for
the category of information under which a certain
record, or a portion thereof, was restricted;

whichever date is earlier; or

(2) ¢} The date on which a determination is made
by the Archivist that the former President or an
agent of the former President has placed in the
public domain a restricted record or a reasonably
segregable portion thereof, or any significant
element or aspect of the information contained in
a restricted record or a reasonably segregable
portion thereof, if this date is earlier than
either of the dates specified in (1) (a).

* * * % %

1270.46. Notice of Intent to Disclose Certain Presidential
Records [entirely new language]

(a) The Archivist or his desigqnee shall notify a former
President or his designated representative whenever:

(1) The Archivist determines to make available for

public release particular records or classes of records which the
former President has specifically requested be placed within a
designated restricted cateqory:

(2) Records or portions of records that the Archivist
has previously determined to be restricted are to be released as
a result of -~




(i) an administrative appeal under section

1270.42;

(ii) a determination by the Archivist under
section 1270.40(b)(2) that the former President or an agent of
the former President has placed in the public record a restricted

record or a reasonably seqregable portion thereof, or any

significant element or aspect of th information contained in a

restricted record or a reasonably seqregable portion thereof:

(3) The Archivist has determined to disclose records

under section 1270.44: or

(4) The disclosure of particular records otherwise

might adversely affect any rights and privileges the former

President may possess.
(b) The notice shall be in writing, and shall identify the
records with reasonable specificity. In the case of records to

be dir~'0osed in accordance with section 1270.44, the notice shall
also:

(1) identify the requestor and the nature of the

request;
(2) state whether the requested records contain

materials to which access would otherwise be restricted pursuant
to 44 U.S.C. 2204(a) and identify the cateqory or restriction
within which the records to be disclosed falls; and
(3) list the date of the request.
(c) The Archivist shall not disclose any records covered by

any such notice for a minimum period of 30 days from receipt of
the notice by the former President.

(d) A copy of any notice provided to a former President
under this section shall be provided at the same time to the

incumbent President.
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Washington, DC 20408

JUL 20 1987

Honorable Aarthur B. Culvahouse, Jr.
Counsel tco the President

The White House

Washington, DC 20500

Dear Mr. Culvahouse:

As you know, by the time President Reagan leaves office the
National Archives must have in place regulations
implementing certain provisions of the Presidential Records
Act. David Van Tassel of our staff provided you with a
draft of the regulations in connection with the group which
is working on implementing the Tower Board recommendations.
The enclosed draft regulations are substantially the same,
except for a few technical changes and a "preamble" which
has been added. Within a short time, we will send the draft
to OMB for clearance prior to publishing them as a proposed
rule. We hope to publish them in early August.

On another matter, thank you for your kind words about the
two "talented" archivists who are on detail to your office.
I guess it is nice to be appreciated so much it hurts.
Seriously, we are happy to be of assistance.

Sincerely,

— N .
o g . o ..
BT . £ S e T

FRANK G. BURKE
Acting Archivist
of the United States

Enclosure

National Archives and Records Admiristration
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NATIONAL ARCHIVES AND RECORDS ADMINISTRATION

36 CFR Part 1270

Regulations Implementing the Presidential Records Act

AGENCY: National Archives and Records Administration.

ACTION: Notice of proposed rulemaking.

SUMMARY: This rule implements the provisions of the
Presidential Records Act of 1978 (Pub. L. No. 95-591, 92

Stat.

2523-27, as amended by Pub. L. No. 98-497, 98 Stat.

2287), codified at 44 U.S.C. 2201-07. As required by the

Act,

1.

DATE:

this rule contains:

Provisions for advance public notice and description of
any Presidential records determined by the Archivist of
the United States to have insufficient administrative,
historical, informational, or evidentiary value to
warrant their continued preservation.

Provisions for notice to a former President when
materials to which access would otherwise be restricted
are to be provided in response to judicial process, to
an incumbent President under certain conditions, or to
Congress.

Provisions for notice to a former President when
disclosure of a document may adversely affect the
former President's rights or privileges.

Provisions for establishing procedures for consultation
between the Archivist and certain Federal agencies
concerning the administration of records containing
information compiled for law enforcement purposes.

Comments must be received by [insert date 30 days

after date of publication].

ADDRESS: Comments should be sent to Director, Program
Policy and Evaluation Division, National Archives and
Records Administration (NAA), Washington, DC 20408.

FOR FURTHER INFORMATION CONTACT: Gary L. Brooks or
Christopher Runkel, Legal Services Staff, 202/523-3618.

SUPPLEMENTARY INFORMATION:

In 1978, Congress passed and the President signed into law

the Presidential Records Act (44 U.S.C. 2201 et. seq.).



Tﬁis statute represents a departure from the way in which
the Federal Government has traditionally treated
Presidential materials when a President leaves office.
Until recent times, Presidents have taken their papers with
them at the end of their terms. Modern Presidents,
recognizing the historical value of these materials, have
donated them to the United States for use in a Presidential
library in accordance with the Presidential Libraries Act of
1955 (44 U.S.C. 2112). The Presidential papers of
Presidents Hoover through Johnson, Ford, and Carter are
administered by the National Archives and Records
Administration (NARA) according to each Presideﬁt's deed of
gift. President Nixon's historical materials are
administered by NARA under the Presidential Recordings and

Materials Preservation Act of 1974 (44 U.S.C. 2111 note).

The Presidential Records Act provides that the United
States, acting through NARA, "shall reserve and retain
complete ownership, possession, and control of Presidential
records." 44 U.S.C. 2202. The Act also providcs Lor NARA
to administer Presidential records in accordance with the
provisions of the Act, and to promulgate regulations
implementing those provisions. The stated purposes of the
Act, as set forth in House of Representatives Report number
95-1487, are twofold: (1) "to establish the public
ownership of records created by . . . Presidents and their

staffs in the course of discharging their official duties;"



and (2) "to establish procedures governing the preservation
and public availability of these records at the end of a
Presidential administration." H.R. Rep. No. 1487, 95th

Cong., 2d Sess.2, quoted in 1978 U.S. Code Cong. & Ad. News

5733.

The Presidential Records Act took effect with President
Ronald Reagan's inauguration on January 20, 1981. The Act's
provisions affect not only Presidential records, but Vice-
Presidential records as well. The proposed regulations
which accompany this notice will govern the administration
of the Presidential records accumulated by President Reagan
once he leaves office; they will also govern the
administration of all Presidential records accumulated by

succeeding Presidents.
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BREGULATIONS IMPLEMENTING THE PRESIDENTIAL RECORDS ACT

Part 1270 -- PRESIDENTIAL RECORDS
Subpart A -- General Provisions
1270.10 Scope of part

These requlations implement the provisions of the
Presidential Records Act of 1978, Pub. L. No. 95-591, 92 Stat.
2523-27, as amended by Pub. L. No. 98-497, sec. 107(b) (7), 98
Stat. 2287 (1984) (codified at 44 U.S.C. 2201-07), by setting
forth the policies and procedures governing preservation,
protection, and disposal of, and access to Presidential and vice-
Presidential records created during a term of office of the
President or Vice President beginning on or after January 20,

1981.
1270.12 Application

(a) These regulations apply to all Presidential records
created during a term of office of the President beginning on or

after January 20, 1981.

(b) Vice-Presidential records shall be subject to the

provisions of this part in the same manner as Presidential
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records. The Vice President's duties and responsibilities, with
respect to Vice-Presidential records, shall be the same as the
President's duties and responsibilities with respect to
Presidential records. The Archivist's authority with respect to
Vice-Presidential records shall be the same as the Archivist's
authority with respect to Presidential records, except that the
Archivist may, when he determines it to be in tge public interest,
enter into an agreement with a non-Federal archival repository for

the deposit of Vice-Presidential records.
1270.14 Definitions
For the purposes of this Part --

(a) The terms "documentary material", "Presidential
records", "personal records", "Archivist", and "former President"
have the meanings given them by 44 U.S.C. 2201(1l)-(5),

respectively.

(b) The term "agency" has the meaning given it by 5 U.S.C.

5S51(1) (a)-(d) and 552(e).

; (c) The term "Presidential archival depository" has the
\

meaning given it by 44 U.S.C. 2101(1).

(d) The term "Vice-Presidential records" means documentary

materials, or any reasonably segregable portion thereof, created
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or received by the Vice President, his immediate staff, or a unit
or individual of the Office of the Vice President whose function
is to advise and assist the Vice President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory, or other official
or ceremonial duties of the Vice President. The term includes
documentary materials of the kind included under the term

"Presidential records."

(e) The term "filed" means the date something is received

in the office of the official to whom it is addressed.

Subpart B -- Actions Taken on Behalf
of Former President

1270.20 Designation of Person or Persons to Act for Former
President
(a) A President or former President may designate some

person or persons to exercise, upon the death or disability of the
President or former President, any or all of the discretion or
authority granted to the President or forimer President by chapter

22 of title 44, United States Code.

(b) When a President or former President designates a

person or persons to act for him pursuant to (a), this designation
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shall be effective only 1if the Archivist has received notice of
the designation before the President or former President dies or

is disabled.

(c) The notice required by (b) shall be in writing, and

shall include the following information:

(1) The name(s) of the person or persons designated to
act for the President or former President;

(2) The current addresses of the person or persons
designated; and

(3) The records, identified with reasonable

specificity, over which the designee(s) will exercise discretion
or authority.

1270.22 When Archivist May Act for Former President

In those instances where a President has specified, in
accordance with 44 U.S.C. 2204, restrictions on access to
Presidential records, but has not made a designation under section
1270.20 of this subpart, the Archivist shall, upon the death or
disability of a President or former President, exercise the
discretion or authority granted to a President or former President

by 44 U.S.C. 2204.
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Subpart C -- Disposal of Presidential Records

1270.30 Disposal of Presidential Records by Incumbent
President

A President may, while in office, dispose of any Presidential
records which in his opinion lack administrative, historical,

informational, or evidentiary value if one of the following two

sets of requirements is satisfied:

(a) (1) The President has obtained the written views of
the Archivist concerning the proposed disposal; and

(2) The Archivist states in his communication with the
President that he does not intend to request, with
respect to the President's proposed disposal of
Presidential records, the advice of the Committees on
Rules and Administration and Governmental Affairs of
the Senate, and the Committees on House Administration
and Government Operations of the House of
Representatives because he does not consider --

(A) the records proposed for disposal to be of
special interest to the Congress; or )

(B) consultation with the Congress concerning the
proposed disposal to be in the public
interest; or

(b) (1) The President has obtained the written views of
the Archivist concerning the proposed disposal;

(2) The Archivist states either --

(A) that the records proposed for disposal may be
of special interest to the Congress; or

(B) that consultation with the Congress
concerning the proposed disposal is in the

public interest; and

(3) The President submits copies of the proposed
disposal schedule to the Committees on Rules and
Administration and Governmental Affairs of the Senate
and the Committees on House Administration and
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Government Operations of the House of Representatives
at least sixty calendar days of continuous session of
Congress in advance of the proposed disposal date.

For the purpose of this section, continuity of session is
broken only by an adjournment of Congress sine die, and the days
on which either House is not in session because of an adjournment
of ﬁore than three days to a day certain are excluded in the

computation of the days in which Congress is in continuous

session.
1270.32 Disposal of Presidential Records in the Custody of the
Archivist
(a) The Archivist may dispose of Presidential records which

he has appraised and determined to have insufficient
administrative, historical, informational, or evidentiary value to

warrant their continued preservation.

(b) When Presidential records are scheduled for disposal
pursuant to (a), the Archivist shall publish a notice of this

disposal in the Federal Register at least sixty days before the

proposed disposal date.

(c) The notice required by (b) shall include the following:

(1) A reasonably specific description of the records
scheduled for disposal; and
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(2) A concise statement of the reason why the Arcnivist
believes the records can be disposed of.

(d) Publication in the Federal Register of the notice

required by (b) shall be a final agency action for purposes of
review under chapter 7 of title 5, United States Code (5 U.S.C.

701-06) .

Subpart D -- Access to Presidential Records
1270.40 Identification of Restricted Records

Once an incumbent President has placed restrictions on access
to certain information contained in Presidential records, the
Archivist or his designee shall identify the Presidential records
affected, or any reasonably segregable portion thereof, and shall
restrict public access to the information contained in these

records until --

(a) (1) The date on which the former President waives the
restriction on disclosure of the record or information
contained within; or

(2) The expiration of the period of restriction
specified under 44 U.S.C. 2204(a) for the category of
information under which a certain record, or a portion
thereof, was restricted;

whichever date is earlier; or.
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(b) The date on which a determination is made by the
Archivist that the former President or an agent of the
former President has placed in the public domain a
restricted record or a reasonably segregable portion
thereof, or any significant element or aspect of the
information contained in a restricted record or a
reasonably segregable portion thereof, if this date is
earlier than either of the dates specified in (a).

1270.42 Denial of Access to Public; Right to Appeal
(a) Any person denied access to a Presidential record
(hereinafter "the requestor") because of a determination that the

record or a reasonably segregable portion thereof was (1) properly
restricted under 44 U.S.C. 2204(a), and (2) not placed in the
public domain by the former President or his agent, may file an
administrative appeal with the Assistant Archivist for

Presidential Libraries (NL), Washington, DC 20408.

(b) Appeals shall be filed no later than ten working days
after the requestor receives written notification that access to

Presidential records has been denied.

(c) Appeals shall be in writing and shall set forth the
reason why the requestor believes access to the records sought
should be allowed. The requestor shall identify the specific

records sought.

(4) Upon.receipt of an appeal, the Assistant Archivist for
Presidential Libraries shall have thirty working days from the

date an appeal is filed to consider the appeal and to respond in
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writing to the requestor. The Assistant Archivist's response
shall state whether the Presidential records requested are to be
released and the basis for this determination. The decision of

the Assistant Archivist is final.
1270.44 Exceptions to Restricted Access

(a) Notwithstanding any restrictions on access imposed
pursuant to section 2204 or these regulations, and subject to any
rights, defenses, or privileges which the United States or any

agency or person may invoke, Presidential records shall be made

available in the following instances:

(1) pPursuant to subpoena or other judicial process
properly issued by a court of competent jurisdiction

for the purposes of any civil or criminal investigation
or proceeding;

(2) To an incumbent President if the records sought

(A) contain information which is needed for the conduct
of current business of his office and (B) are not
otherwise available;

(3) To either House of Congress, or, to the extent of
matter within its jurisdiction, to a Congressional
committee or subcommittee if the records sought (A)
contain information which is needed for the conduct of
business within its jurisdiction and (B) are not
otherwise available.

(b) Requests by an incumbent President, a House of
Congress, or a Congressional committee or subcommittee pursuant to
paragraph (a) of this section should be addressed to the

Archivist. All requests should be in writing and should, where

practicable, identify the records sought with reasonable
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specificity.

(c) Presidential records of a former President shall be
available to the former President or his designated representative

upon request.

1270.46 =~ Notice of Intent to Disclose Certain Presidential
Records
(a) The Archivist or his designee shall notify a former

!
'

President or his designated representative whenever a Presidential f
record, the disclosure of which might adversely affect any rights
and privileges the former President may possess, may be disclosed.
The notice given shall identify the records with reasonable
specificity. In the case of records to be disclosed in accordance

with section 1270.44, the notice shall also:

(1) Identify the requestor and the nature of the request;
(ii) State whether the requested records contain materials
to which access would otherwise be restricted
pursuant to 44 U.S.C. 2204(a) and identify the
category of restriction within which the record to be

disclosed falls; and

(iii) List the date of the request.

(b) If, after receiving the notice required by subsection
(a) of this section, an affected former President raises rights or
privileges which he believes should preclude the disclosure of a
Presidential record, and it is nevertheless determined, in whole

or in part, that the record in guestion will be disclosed, the
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Archivist shall notify the former President or his representative
of this determination. This notice shall be similar in form to
the notice required by subsection (a) of this section, except that

the notice required by this subsection shall also:

(i) Be in writing;

(i1) State the basis upon which the record is being
disclosed; and

(iii) Specify the date on which the record will be
disclosed.

Notice under this subsection shall be given to the affected former
President or his representative at least five working days prior

to the release of the records requested.

Subpart E -- Presidential Records Compiled for Law Enforcement
Purposes
1270.50 Consultative Procedures to be Established

The Archivist shall, no later than January 21, 1989,
establish procedures for consultation between NARA and appropriate
‘Federal agencies regarding information compiled for law
enforcement purposes which may be subject to section 552(D) (7) of

title 5, United States Code.
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1270.52 Notification

(a) The procedures established under this subpart for
consultation shall provide for the notification, in writing, of
appropriate Federal agencies. This notice shall include the
following:

(1) A description of the records in question;

(2) Statements that the records described contain
information compiled for law enforcement purposes and may be
subject to the exemption provided by section 552(b) (7) of the FOIA

for records of this type; and,

(3) A contact person at NARA.

{b) The notice described in (a) shall also include an
invitation to the head of the Federal agency being notified to
consult with NARA about the records described in the notice. This
consultation may include review of the records for information

which may affect the agency's activities or operations.



November 16, 1987

MEMORANDUM FOR C. CHRISTOPHER COX
PATTY ARONSSON

FROM: PATRICIA MACK BRYA]

SUBJECT: Presidential Records Act

Pursuant to our discussion of this afternoon, I am forwarding to
you a copy of the following meterials:

1. the Presidential Records Act;

2. the Acting Archivist's proposed draft regulations
implementing the Presidential Records Act; and

3. a memorandum from me to A.B. on those proposed regula-
tions, along with talking points I used in a discussion
with Gary Brooks, the General Counsel of the National
Archives, on November 2, 1987,

Attachments
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Welunoton. DC 20408

JUL 20 1987

Honorable arthur B. Culvahouse, Jr.
Counsel to the President

The White House

Washington, DC 20500

Dear Mr. Culvahouse:

As you know, by the time President Reagan leaves office the
National Archives must have in place regulations
implementing certain provisions of the Presidential Records
Act. David Van Tassel of our staff provided you with a
draft of the regulations in connection with the group which
is working on implementing the Tower Board recommendations.
The enclosed draft regulations are substantially the same,
except for a few technical changes and a "preamble" which
has been added. Within a short time, we will send the draft
to OMB for clearance prior to publishing them as a proposed
rule. We hope to publish them in early August.

On another matter, thank you for your kind words about the
two "talented" archivists who are on detail to your office.
I guess it is nice to be appreciated so much it hurts,.
Seriously, we are happy to be of assistance.

Sincerely,

g ) . :
© P c ..
Pl o 1 Y S -~ Tatwn T g

//FRANK G. BURKE
Acting Archivist
of the United States

Enclosure

National Archives and Records Administration
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NATIONAL ARCHIVES AND RECORDS ADMINISTRATION

36 CFR Part 1270

Regulations Implementing the Presidential Records Act

AGENCY: National Archives and Records Administration.

ACTION: Notice of proposed rulemaking.

SUMMARY: This rule implements the provisions of the
Presidential Records Act of 1978 (Pub. L. No. 95-591, 92

Stat.

2523-27, as amended by Pub. L. No. 98-497, 98 Stat.

2287), codified at 44 U.S.C. 2201-07. As required by the

Act,

l'

DATE:

this rule contains:

Provisions for advance public notice and description of
any Presidential records determined by the Archivist of
the United States to have insufficient administrative,
historical, informational, or evidentiary value to
warrant their continued preservation.

Provisions for notice to a former President when
materials to which access would otherwise be restricted
are to be provided in response to judicial process, to
an incumvent President under certain conditions, or to
Congress.

Provisions for notice to a former President when
disclosure of a document may adversely affect the
former President's rights or privileges.

Provisions for establisning procedures for consultation
between the Archivist and certain Federal agencies
concerning the administration of records containing
information compiled for law enforcement purposes.

Comments must be received by [insert date 30 days

after date of publication].

ADDRESS: Comments should be sent to Director, Program
Policy and Evaluation Division, National Archives and
Records Administration (NAA), Washington, DC 20408.

FOR FURTHER INFORMATION CONTACT: Gary L. Brooks or
Christopher Runkel, Legal Services Staff, 202/523-3618.

SUPPLEMENTARY INFORMATION:

In 1978, Congress passed and the President signed into law

the Presidential Records Act (44 U.S.C. 2201 et. seg.).



Tﬁis statute represents a departure from the way in which
the Federal Government has traditionally treated
Presidential materials when a President leaves office.
Until recent times, Presidents have taken their papers with
them at the end of their terms. Modern Presidents,
recognizing the historical value of these materials, have
donated them to the United States for use in a Presidential
library in accordance with the Presidential Libraries Act of
1955 (44 U.S.C. 2112). The Presidential papers of
Presidents Hoover through Johnson, Ford, and Carter are
administered by the National Archives and Records
Administration (NARA) according to each Presideﬁt's deed of
gift. President Nixon's historical materials are
administered by NARA under the Presidential Recordings and

Materials Preservation Act of 1974 (44 U.S.C. 2111 note).

The Presidential Records Act provides that the United
States, gcting through NARA, "shall reserve and retain
complete ownership, possession, and control of Presidential
records.”" 44 U.S.C. 2202. The Act also provides for NARA
to administer Presidential records in accordance with the
provisions of the Act, and to promulgate regulationé
implementing those provisions. The stated purposes of the
Act, as set forth in House of Representatives Report number
95-1487, are twofold: (1) "to establish the public
ownership of records created by . . . Presidents and their

staffs in the course of discharging their official duties;"



and (2) "to establish procedures govermring the preservation
and public availability of these records at the end of a
Presidential administration.”™ H.R. Rep. No. 1487, 95th

Cong., 2d Sess.2, guoted in 1978 U.S. Code Cong. & Ad. News

5733.

The Presidential Records Act took effect with President
Ronald Reagan's inauguration on January 20, 1981. The Act's
provisions affect not only Presidential records, but Vice-
Presidential records as well. The proposed regulations
which accompany this notice will govern the administration
of the Presidential records accumulated by President Reagan
once he leaves office; they will also govern the
administration of all Presidential records accumulated by

succeeding Presidents.
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REGULATIONS IMPLEMENTING THE PRESIDENTIAL RECORDS ACT

Part 1270 -- PRESIDENTIAL RECORDS
Subpart A -- General Provisions
1270.10 Scope of part

These regqulations implement the provisions of the
Presidential Records Act of 1978, Pub. L. No. 95-591, 92 Stat.
2523-27, as amended by Pub. L. No. 98-497, sec. 107(b) (7), 98
Stat. 2287 (1984) (codified at 44 U.S.C. 2201-07), by setting
forth the policies and procedures governing preservation,
protection, and disposal of, and access to Presidential and Vice-
Presidential records created during a term of office of the
President or Vice President beginning on or after January 20,

1981.
1270.12 Application

(a) These regulations apply to all Presidential records
created during a term of office of the President beginning on or

after January 20, 1981.

(b) Vice-Presidential records shall be subject to the

provisions of this part in the same manner as Presidential
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records, The Vice President's duties and responsibilities, witn
respect to Vice-Presidential records, shall be the same as the
President's duties and responsibilities with respect to
Presidential records. The Archivist's authority with respect to
Vice-Presidential records shall be the same as the Archivist's
authority with respect to Presidential records, except that the
Archivist may, when he determines it to be in the public interest,
enter into an agreement with a non-Federal archival repository for

the deposit of Vice-Presidential records.
1270.14 Definitions
For the purposes of this Part --

(a) The terms "documentary material", "Presidential
records", "personal records", "Archivist", and "former President"
have the meanings given them by 44 U.S8.C. 2201(l)-(5),

respectively.

(b) The term "“agency" has the meaning given it by 5 U.S.C.

551(1) (a)-(d) and 552(e).

: (c) The term "Presidential archival depository" has the
Y

meaning given it by 44 U.S.C. 2101(1).

(d) The term "Vice-Presidential records" means documentary

materials, or any reasonably segregable portion thereof, created
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or received by the Vice President, his immediate staff, or a unit
or individual of the Office of the Vice President whose function
is to advise and assist the Vice President, in the course of
conducting activities which relate to or have an effect upon the
carrying out of the constitutional, statutory, or other official
or ceremonial duties of the Vice President. The term includes
documentary materials of the kind included under the term

"Presidential records.”

(e) The term "filed" means the date something is received

in the office of the official to whom it is addressed.

Subpart B -- Actions Taken on Behalf
of Former President

1270.20 Designation of Person or Persons to Act for Former
President

(a) A President or former President may designate some
person or persons to exercise, upon the death or disability of the
President or former President, any or all of the discretion or
authority granted to the President or former President by chapter

22 of title 44, United States Code.

(b) When a President or former President designates a

person or persons to act for him pursuant to (a), this designation
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shall be effective only if the Archivist has received notice of
the designation before the President or former President dies or

is disabled.

(c) The notice required by (b) shall be in writing, and

shall include the following information:

(1) The name(s) of the person or persons designatad to
act for the President or former President;

(2) The current addresses of the person or persons /
designated; and

(3) The records, identified with reasonable

specificity, over which the designee(s) will exercise discretion/é7
or authority. !

1270.22 When Archivist May Act for Former President

In those instances where a President has specified, in
accordance with 44 U.S.C. 2204, restrictions on access to
Presidential records, but has not made a designation under section
1270.20 of this subpart, the Archivist shall, upon the death or
disability of a President or former President, exercise the
discretion or authority granted to a President or former President

by 44 U.S.C. 2204.

-

i
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Subpart C -- Disposal of Presidential Records

1270.30 Disposal of Presidential Records by Incumbent
President

A President may, while in office, dispose of any Presidential
records which in his opinion lack administrative, historical,

informational, or evidentiary value if one of the following two

sets of requirements is satisfied:

(a) (1) The President has obtained the written views of
the Archivist concerning the proposed disposal; and

{2) The Archivist states in his communication with the
President that he does not intend to request, with
respect to the President's proposed disposal of
Presidential records, the advice of the Committees on
Rules and Administration and Governmental Affairs of
the Senate, and the Committees on House Administration
and Government Operations of the House of
Representatives because he does not consider --

({A) the records proposed for disposal to be of
special interest to the Congress; or

(B) consultation with the Congress concerning the
proposed disposal to be in the public
interest; or

(b) (1) The President has obtained the written views of
the Archivist concerning the proposed disposal;

{2) The Archivist states eilther --

(A) that the records proposed for disposal may be
of special interest to the Congress; or

(B) that consultation with the Congress
concerning the proposed disposal is in the
public interest; and

(3) The President submits copies of the proposed
disposal schedule to the Committees on Rules and
Administration and Governmental Affairs of the Senate
and the Committees on House Administration and
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Government Operations of the House of Representatives
at least sixty calendar days of continuous session of
Congress in advance of the proposed disposal date.

For the purpose of this section, continuity of session is
broken only by an adjournment of Congress sine die, and the days
on which either House is not in session because of an adjournment
of ﬁore than three days to a day certain are excluded in the

computation of the days in which Congress is in continuous

session.
1270.32 Disposal of Presidential Records in the Custody of the
Archivist
(a) The Archivist may dispose of Presidential records which

he has appraised and determined to have insufficient

administrative, historical, informational, or evidentiary value to

warrant their continued preservation.

(b) When Presidential records are scheduled for disposal
pursuant to (a), the Archivist shall publish a notice of this

disposal in the Federal Register at least sixty days before the

proposed disposal date.

() The notice required by (b) shall include the following:

(1) A reasonably specific description of the records
scheduled for disposal; and
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(2) A concise statement of the reason why the Arcnivist
believes the records can be disposed of.

(4) Publication in the Federal Register of the notice
required by (b) shall be a final agency action for purposes of

review under chapter 7 of title 5, United States Code (5 U.S.C.

701-06) .

Subpart D -- Access to Presidential Records

1270.40 Identification of Restricted Records

Once an incumbent President has placed restrictions on access

the

to certain information contained in Presidential records,

Archivist or his designee shall identify the Presidential records

affected, or any reasonably segregable portion thereof, and shall

restrict public access to the information contained in these

records until --

{a) (1) The date on which the former President waives the
restriction on disclosure of the record or information

contained within; or

(2) The expiration of the period of restriction
specified under 44 U.S.C. 2204(a) for the category of
information under which a certain record, or a portion

thereof, was restricted;

whichever date is earlier; or.
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(b) The date on which a determination is made by the
Archivist that the former President or an agent of the
former President has placed in the public domain a
restricted record or a reasonably segregable portion
thereof, or any significant element or aspect of the
information contained in a restricted record or a
reasonably segregable portion thereof, 1f this date is
earlier than either of the dates specified in (a).

1270.42 Denial of Access to Public; Right to Appeal

(a) Any person denied access to a Presidential record
(hereinafter "the requestor") because of a determination that the
record or a reasonably segregable portion thereof was (1) properly
restricted under 44 U.S.C. 2204(a), and (2) not placed in the
public domain by the former President or his agent, may file an
administrative appeal with the Assistant Archivist for

Presidential Libraries (NL), Washington, DC 20408.

(b) Appeals shall be filed no later than ten working days
after the requestor receives written notification that access to

Presidential records has been denied.

(c) Appeals shall be in writing and shall set forth the
reason why the requestor believes access to the records sought
should be allowed. The requestor shall identify the specific

records sought,

(d) Upon‘receipt of an appeal, the Assistant Archivist for
Presidential Libraries shall have thirty working days from the

date an appeal is filed to consider the appeal and to respond in
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writing to the requestor. The Assistant Archivist's response
shall state whether the Presidential records requested are to be
released and the basis for this determination., The decision of

the Assistant Archivist is final.

1270.44 Exceptions to Restricted Access

(a) Notwithstanding any restrictions on access imposed
pursuant to section 2204 or these regulations, and subject to any
rights, defenses, or privileges which the United States or any

agency or person may invoke, Presidential records shall be made

available in the following instances:

(1) Pursuant to subpoena or other judicial process
properly issued by a court of competent jurisdiction

for the purposes of any civil or criminal investigation
or proceeding;

(2) To an incumbent President if the records sought

(A) contain information which is needed for the conduct
of current business of his office and (B) are not
otherwise available;

(3) To either House of Congress, or, to the extent of
matter within its jurisdiction, to a Congressional
committee or subcommittee if the records sought (A)
contain information which is needed for the conduct of
business within its jurisdiction and (B) are not
otherwise available.
(b) Requests by an incumbent President, a House of
Congress, or a Congressional committee or subcommittee pursuant to
paragraph (a) of this section should be addressed to the

Archivist. All requests should be in writing and should, where

practicable, identify the records sought with reasonable
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(c) Presidential records of a former President shall be

available to

upon request.

the former President or his designated representative

1270.46 Notice of Intent to Disclose Certain Presidential
Records
{a) The Archivist or his designee shall notify a former

President or

his designated representative whenever a Presidential

record, the disclosure of which might adversely affect any rights

and privileges the former President may possess, may be disclosed.

The notice given shall identify the records with reasonable

specificity.

with section

(1)

(ii)

(111)

In the case of records to be disclosed in accordance

1270.44, the notice shall also:

Identify the requestor and the nature of the request;

State whether the requested records contain materials
to which access would otherwise be restricted
pursuant to 44 U.S.C. 2204(a) and identify the
category of restriction within which the record to be
disclosed falls; and

List the date of the request.

{b) 1f, after receiving the notice required by subsection

(a) of this section, an affected former President raises rights or

privileges which he believes should preclude the disclosure of a

Presidential

record, and it is nevertheless determined, in whole

or in part, that the record in gquestion will be disclosed, the
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Archivist shall notify the former President or his representative
of this determination. This notice shall be similar in form to
the notice required by subsection (a) of this section, except that

the notice required by this subsection shall also:

(1) Be in writing;

(ii) State the basis upon which the record is being
disclosed; and

(iii) Specify the date on which the record will be
disclosed.

Notice under this subsection shall be given to the affected former
President or his representative at least five working days prior

to the release of the records requested.

Subpart E -- Presidential Records Compiled for Law Enforcement

Purposes
1270.50 Consultative Procedures to be Established

The Archivist shall, no later than January 21, 1989,
establish procedures for consultation between NARA and appropriate
Federal agencies regarding information compiled for law
enforcement purposes which may be subject to section 552(b) (7) of

title 5, United States Code.
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1270.52 Notification

(a) The procedures established under this subpart for
consultation shall provide for the notification, in writing, of
appropriate Federal agencies. This notice shall include the
following:

(1) A description of the records in question;

(2) Statements that the records described contain
information compiled for law enforcement purposes and may be
subject to the exemption provided by section 552(b)(7) of the FOIA

for records of this type; and,

(3) A contact person at NARA.

(b) The notice described in (a) shall also include an
invitation to the head of the Federal agency being notified to
consult with NARA about the records described in the notice. This
consultation may include review of the records for information

which may affect the agency's activities or operations.



THE WHITE HOUSE

WASHINGTON

October 20, 1987

MEMORANDUM FOR ARTHUR B. CULVAHOUSE, JR.
FROM: PATRICIA MACK BRYAN?ME

SUBJECT: Proposed Draft Presidential Records
Act Requlations

Pursuant to our discussion at a recent Counsel's Office staff
meeting, Arnie Intrater, Dean McGrath, and I met to discuss the
most appropriate method of allaying OMB's concerns that Congress-
man Jack Brooks may criticize the Administration for delay in
clearing for publication in the Federal Register the above-
referenced draft requlations proposed by the Acting Archivist.

We suggest that I call Gary Brooks, the General Counsel of the
National Archives, and provide him with our preliminary views on
these regulations, with the hope that his staff will then under-
take to redraft them.

The Acting Archivist forwarded a copy of those regulations to
Counsel's Office in late July. At that time, I met with John
McGuiness and Barbara Percival of the Office of Legal Counsel;
they indicated little concern with the draft regulations, with
two basic exceptions. The exceptions included: (1) the inade-
quacy of the notice provision and (2) the failure to exempt
explicitly Executive Privilege claims from coverage by the
regulations. We then planned to meet with Gary Brooks to discuss
our concerns. In part, because of Gary Brooks' unavailability
(vacation) and Barbara Percival's departure from OLC, that
meeting was indefinitely postponed.

In late July or early August, I had a conversation with
Christopher Runkel on the NARA Legal Services staff in order to
determine what the proposed timetable for publishing these
regulations was or needed to be; he reaffirmed our view that the
regulations would have no effect until the President left office
in January of 1989 and noted he was unaware of any reason why a
quick turnaround on them was necessary. He later called to
inform me that the Acting Archivist was going to go ahead and
forward the regulations to OMB for clearance. The regulations
were received by OMB on August 14. According to Rob Veeder, the
OMB staffer handling these regulations, under its clearance
process OMB would circulate these regulations only to Counsel's
Office. Because Rob Veeder knew that Counsel's Office had
already received a copy cof the proposed regulations, he did not
circulate a new copy to us. OMB defers to us on whether they
should be cleared.



As we discussed, the proposed regulations raise a number of
concerns and deserve careful and deliberate consideration.
Putting aside Jack Brook's possible criticism, I know of no legal
or policy reason why we should not take as much time as we need
(or want) to satisfy ourselves that we have determined the best
possible approach to this difficult subject before moving on to a
more formal stage in the process. We have well over 14 months
before these regulations could have any effect.

Nonetheless, in order to avoid any criticism of the Administra-
tion and to advance the thinking on these proposed regulations
while preserving our options, it seems advisable for me to call
Gary Brooks and provide him with our preliminary thoughts on
these proposed regulations. Those thoughts are contained in the
attached talking points and reflect OLC's concerns as well. It
is our hope that, based on that conversation, Gary Brooks will
recommend either that his staff take another crack at the regula-
tions or that we convene a meeting to discuss our concerns in
more detail.

Please let me know if this plan meets with your approval, or
whether you have any further suggestions.

L/// Approve Disapprove

Attachment
~ W B
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Talking Points on the Proposed Draft
Regulations Implementing the Presidential Records Act

Delete any reference that could be viewed as asserting that
the National Archives and Records Administration is indepen-
dent of the President.

-— Supplementary Information, Paragraph 2: delete the
phrase "acting through NARA" from the sentence reading
"The Presidential Records Act provides that the United
States, acting through NARA, shall reserve and retain
complete ownershipypossession, and control of Presiden- ./
tial records." See, 44 U.S.C. § 2202.

-- From the same paragraph, delete the sentence that reads
"the Act also provides for NARA to administer Presiden-
tial records in accordance with the provisions of the
Act, and to promulgate regqulations implementing those
provisions." Rewrite the final paragraph to read along
the following lines "Under the Presidential Records
Act, the Archivist is to promulgate, in accordance with
section 553 of title 5, United States Code, regulations
necessary to carry out the provisions of this chapter.
Pursuant to that authority, the Archivist is publishing
notice of the following regulations."

Insert statements making clear that these regulations
implement only the statutory scheme established by the
Presidential Records Act and do not establish policies or
procedures governing the assertion of or any response to any
constitutionally based privilege that may be asserted by an
incumbent or former President

- in the preamble
- in § 1270.10

1270.20: Discuss meaning of requirement (c) (3), "that
records be identified with reasonable specificity, over
which the designee(s) will exercise discretion or authority,”
given the fact that the designees would seem to exercise the
same authority over the same records that the President had.

1270.40: Delete portion of section that requires Archivist
or designee to identify the Presidential records affected by
the President's designated restrictions on access. Note:
Our thinking is that the process of separating Presidential
from personal records and putting records in categories
should begin very soon and be handled by a team including
representatives from the President's transition team, White



House Counsel's Office and Archives. Consequentlyv, regula-
tions on the process will be unnecessary.

1270.42: Discuss concerns about the administrative appeal
process:

-— odd that an appeal from the Archivist's decision is to
the Assistant Archivist.

- the decision of the Assistant Archivist cannct be final
if it results in the release of documents; certainly
provision must be made for the former President to seek
injunction just as if the Archivist had ruled against
him in the first instance. See 2204(b) (3) which denies
judicial review except for as allowed in § 2204(e).

1270.46: Rework the Notice Section.
- specify when a former President shall be notified:

{1) when Archivist determines to release records that
the former President placed within a restricted
category;

(2) when reccrds previously restricted are to be
released because of an administrative appeal under
§ 1270.42 or because of the Archivist's determina-
tion that they have been placed by the former
President or his agent into the public record;

(3) when the Archivist has determined to disclose
records under § 1270.,44;

(4) when the disclosure of particular records other-
wise might adversely affect any rights and priv-
ileges the former President may possess.

-- Specify the form of notice (i.e., in writing)

- Specify that Archivist shall not disclose anv records
covered by notice for at least 30 days from receipt of
notice by former President.

-- Specify that copy of any notice provided to former
President be provided to incumbent President at the
same time.

Where possible conform the language of the regulations to
the language of the statute to avoid confusion (e.g., change
the "while in office" phrase found in § 1270.30 of the
regulations to the statutory phrase "during his term of
office"; add the statutory language "through publication" to
§§ 1270.40 and 1270.42.



