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FOREWORD 

It is the finn conviction of the Boston Public Schools that equality of educational 
opportunity and a safe and effective educational environment are essential to good 
school discipline. The Boston Public Schools strives to develop and to implement 
programs and approaches to learning and discipline that will 1. insure parental con
fidence in the ability of the schools to provide climates that are safe and orderly; 
2. assist administrators, teachers, and other staff in their quest for providing effec
tive teaching and learning environments; and 3. provide students with the assurance 
that they can learn in a nondisruptive atmosphere and can be treated in a fair, consis
tent, and nondiscriminatory manner. 

Every student should have the opportunity for an education in an atmosphere that 
encourages academic excellence, free exchange of ideas, and maximum personal 
growth. It should be understood that on entering a school building, students do not 
divest themselves of their constitutional rights, e.g., the rights to due process, free
dom of expression, orderly assembly, privacy of person, freedom from discrimina• 
tion, and so forth. However, it is reasonable to expect that no student will disrupt 
the educational process or impose upon, endanger, or deprive others of their rights 
to an education. 

It is the policy of the Boston Public Schools to attempt to resolve disciplinary 
problems by every means short of exclusion from school. Fair and reasonable pro
cedures will be followed to assure students of their rights. Students may, according 
to established rules, regulations, and procedures, request and receive fair hearing 
in any instance in which they feel they have been unfairly treated. In tum, students 
must recognize that, to maintain an atmosphere conducive to learning, the reason
able exercise of authority by school officials is necessary. 

It is the intent of the School Committee and the administration that all persons 
connected with the schools will demonstrate mutual respect for the rights of others, 
and that all involved in the teaching and learning process will fully accept and dis
charge their responsibilities toward others and toward the school system. 



PIIlLOSOPHY 

The Boston Public Schools recognizes that the primary intent of society in estab
lishing public schools is to provide an opportunity for learning which cannot be pro
vi~ in the home. It further recognizes that students have the full rights of citizen
ship as delineated in the United States Constitution and its Amendments, and that 
these rights may not be abridged, obstructed, or altered except in accordance with 
due process. 

This document details the responsibilities and rights of students, teachers , 
administi:ators, and parents. The quality of education depends not only upon the 
responsibilities and rights of students, but also upon the quality of interaction 
among students, parents, teachers, and administrators. To the ex.tent that any of 
these is missing, to that extent does the quality suffer. 

Parents are vital to the success of the school. Parents have the responsibility to 
reinforce the learning process at home. Their assistance is needed to motivate 
children to be interested in school and to attend school regularly. Parents should 
expect the highest level of achievement of which their children are capable, and 
teacher performance which can elicit this level of achievement. Parents are 
welcomed and encouraged to confer with teachers to fi~ out how their children are 
progressing. Parents need to be involved to insure that their children receive a high 
quality education. 

Teachers and all other school personel should treat students with the same respect 
and consideration that they expect from students. Teachers need to explain and 
apply to students in a consistent manner a clear set of ground rules for acceptable 
behavior, class participation, grades, and assignments . Teachers should communi
cate with the home about school activities, positive accomplishments and problems, 
and the ways in which parents can help their children succeed in school. 

Principals and headmasters have the responsibility for assuring that the educa
tional needs of students in school are met and that all members of the school com
munity experience fair treatment. Principals and headmasters should instill in stu
dents, parents, and staff the belief that school is a place for learning and teaching, 
and it is the business of all to see that this happens on a consistent basis every day. 
They should clearly communicate and fairly and consistently enforce the school dis
ciplinary policies. Principals and headmasters have broad power and broad respon
sibilities and are the key to balancing the best interests of those concerned about 
the schools. 

If enough people work cooperatively and creatively to resolve the complex and 
persistent problems we face daily . . . if students work hard and aim high . . . if 
parents provide support and encouragement . . . if school officials provide quality 
instructional programs, competent instructional personnel , and strong commitment 
to high standards, then excellence can be achieved in the Boston Public Schools. 
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RATIONALEFORTIIECODEOFDISCIPLINE 

The Code of Discipline is that set of policies, rules and laws, and their concomi
tant enforcement by which order is established for the benefit of all. 

Discipline, as defined by the Code, must have the qualities of understanding, fair
ness and consistency. It is the responsibility of the school personnel, students, par
ents and the community to contribute to a school atmosphere which promotes a cli
mate conducive to learning. Discipline is a shared responsibility for students, the 
administrators, teachers, and the community. 

RIGHTS AND RESPONSIBILITIES 

I SllJDEN'fS. 

A. RESPONSIBILITIES 

Responsibilities are not a substitute for rules which are included in the Code of 
Discipline. It is not ~ible to list all srudent responsibilities, but it must be ~il.ed 
that lack of responsibility means a weakening of rights. 

Students have the responsibility to: 

I. Respect the rights of all persons involved in the educational ~-
2. Respect the racial and cultural diversity of staff and students in the ~ Public 

Schools. 

3. Contribute to the maintenance of a positive ewcational enviroruneM. 
4. Apply their abilities and interests to the improvement of their education. 
5. Exen::ise the highest degree of self-discipline in observing and adhering to rules and 

regulations. 

6. Recognize that responsibility is imerent in the exen::ise of eveiy right. 

7. Assure that they ex.en::ise their voice in student government. 

B. RIGtn'S 

Correspondingly, it is not ~ible to list all of the rights of students. Therefore, the 
following list of rights shall not be construed to deny or limit ochets retained by smdenls 
in their own schools, in their capacity ~ members of the student body, or as citi7.em. 

I. In accordance with the United States Constitution and applicable federal and 
state laws and regulations, students have the right to participate fully in classroom 
instruction and extracurricular activities regardless of race, color, national origin, 
religion, sex, marriage, pregnancy, parenthood, sexual persuasion, primary Janguage, 
handicap, special needs, age, or economic class. 

2. Students have the right to an education of the highest standards. 
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3. Students have the right to a meaningful curriculum and the right to voice their 
opinions in the development of such a curriculum. 

4. Students have the right to physical safety and protection of personal property. 

5. Students have the right to safe and sanitary facilities. 

6. Students have the right to consult with teachers, counselors and administrators 
and anyone else connected with the school if they so desire at appropriate times. 

7. Students have the right to free election by secret ballot of their peers in student 
government and the right to seek and hold office. 

8. Students have the right to participate in the development of rules and regula
tions to which they are subject and the right to be notified of such rules and regulations. 

9. Parents and students (if either 14 years of age or in the 9th grade or above) 
have various rights under state and federal student records laws, including the right 
to see all the student's records, to control who outside the school may see them, 
and to appeal decisions concerning the records. (A more detailed summary of these 
rights is distributed annually to all students and parents. Additional information and 
copies of the .actual regulations are available at each school upon request and from 
the Massachusetts Oepartment of Education's Bureau of Student Services.) 

10. Students in their own schools may exercise the rights of free speech, assembly, 
press, and association, in accordance with the First Amendment of the United States 
Constitution and Part I, Article XVI of the Massachusetts Declaration of Rights. 

In exercising these rights, students shall refrain from any expression which is 
libelous or obscene according to current legal definitions, or which is intended to 
and likely to incite the commission of illegal acts, or which can reasonably be forecast 
to cause substantial disruption of school or classroom activity, as defined in Section 
7 .8 of this Code. Consistent with the foregoing: 

(a) Students have the right to wear political buttons, armbands, and other 
badges of symbolic expression. 

(b) Students have the right to distribute printed materials and to circulate peti
tions on school property, including inside school buildings, without prior 
authorization by school administrators, except that: 

(1) materials distributed and petitions circulated on school property shall 
bear the name and address of the individual or sponsoring organization 
(including the name and address of at least one member of the group) 
distributing or circulating the material or petition; and 

(2) the person(s) distributing or circulating materials or petitions must 
be a student in the school involved; and 

(3) the time for such distribution or circulation shall be limited to periods 
before school begins, after dismissal, and during lunchtime to prevent 
interference with the school program; and 

(4) the places for such distribution or circulation in each school shall 
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be reasonably restricted so as to permit the normal flow of traffic within 
the school and at exterior doors; and 

(5) the manner of such distribution or circulation shall be reasonahly 
restricted so as to prevent undue levels of noise; and 

(6) students shall be subject to reasonable requirements for removing lit
ter resulting from such distribution or circulation. 

(c) Students have the right to use their own bulletin board(s) without censor
ship, provided that: 

(I) all materials, notices. and other communications posted shall include 
the name and address of the individual or sponsoring organization (in
cluding the name and address of at least one member of the group) posting 
the material, notice or other communication; and 

(2) all materials, notices, and other communications shall be dated before 
posting and removed after a reasonable time to assure full access to the 
bulletin board(s). 

(d) Students have the right to reasonable use of the public address systems 
and other school media facilities, except that announcements shall be limited 
to before school, after dismissal, and other times when classes are not in 
session. 

(e) Students have the right to form political and social organizations and to 
conduct activities in this connection, provided that group membership shall 
be open to any student, in accordance with Paragraph 8.1 of the Rights and 
Responsibilities Section of this Code. 

11. Students have the right to present petitions, complaints, or grievances to ap
propriate school authorities regarding disciplinary and other school-related issues ex
cept where this Code provides for formal right of appeal. 

12. Students have the right to respect from teachers and administrators. 

13. Students have the right to personal privacy, including the right to determine 
their own appearance and select their own style of hair and clothing, subject to 
rea~,Jnable rules necessary for health and safety. 

14. Students have the right not to be searched arbitrarily or to have their lockers, 
:Jutomobiles, or personal belongings subjected to arbitrary searches and seizures. 

II ADMINISTRATION 

The administrator has the responsibility to: 
1. Protect the mental and physical well-being of all students and staff. 

2. Protect the legal rights of teachers, students, and parents. 

3. Support school personnel m the fulfillment of their disciplinary responsibilities 
as defined by the Code of Discipline and individual school-based rules. 
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4. Contact and involve parents in dealing with disciplinary matters. 

S. Provide a broad-based and varied curriculum to meet individual needs. 

6. Develop and implement overall disciplinary policies in cooperation with 
students, parents and teachers and in conformance with School Committee 
policy and the Code of Discipline. 

7. lnfonn the community, students and school staff about policies relating to 
pupil conduct. 

8. Provide qualified staff to meet the needs of students and to accomplish school 
goals and objectives. 

9. Consistently maintain a humanistic approach with all students. 

Ill TEACHER 

Teachers hold the responsibility to: 
1. Maintain a good learning atmosphere. 

2. Exhibit qualities of competency, creativity, and self-control. 

3. Respect each student as a person. 

4. Demonstrate understanding and concern for the individual pupil and his or 
her needs. 

5. Inspire in students the desire for personal growth. 

6. Guide students toward the development of self-discipline. 

7. Keep infonned about current rules and policies. 

8. Enforce the policies, rules, and regulations of the School Committee. 

9. Communicate with students and their parents. 

10. Be conscious of professional ethics in relationships with students, fellow 
teachers, and administrators, 

IV PARENTS 

Parents have the responsibility to: 
1. Share the responsibility for the behavior of their child in the school 

environment. 

2. Prepare the child to assume responsibility for his or her own behavior. 

3. Foster in the child positive attitudes toward himself or herself, others, school, 
and the community. 

4. Communicate with school personnel about the child. 

5. Attend individual or group conferences. 

6. Recognize that the teacher acts for the parent while the child is in school. 
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V COMMUNITY 

The community has the responsibility to: 
I. Assume responsibility in detennining school goals. 

2. Be informed about school goals _and policies. 

3. Support an effective school system. 

9 



CODE OF DISCIPLINE 

Section 1.0 EQUAL EDUCATIONAL OPPORTUNITY 

In accordance with the United States Constitution and applicable federal and state 
laws and regulations, no student shall be suspended, excluded, orotheswise disciplined 
on account of race, color, national origin, religion, sex, marriage, pregnancy, parent
hood, sexual persuasion, primary language, handicap, special needs, age, or economic 
class. 

Section 2.0 LANGUAGE OF NOTICF.S, CONFERENCF.S AND 
HEARINGS 

2.1 All written and oral notices required by this Code shall be in English and in 
the primary language of the home. All notices shall be made in simple and commonly 
understood words to the extent possible. 

2.2 At all hearings and conferences, students and parents have a right to an inter
preter of their primary language upon request. All notices regarding hearings or con
ferences required by this Code shall infonn the parents of this right. 

Section 3.0 INFORMAL CONFERENCE PROCEDURES 

3.1 General Policy 
It is the policy of the Boston Public Schools to encourage the use of the procedures 

described in this Section to discuss and to reach nonpunitive solutions to problems 
of student conduct. 

3.2 Academic Employee Conference 
Academic employees shall attempt to resolve disciplinary problems prior to referral 

to the administrative head. To this end, academic employees, upon witnessing or 
being informed of the commission of an offense prohibited under this Code, are en
couraged to confer privately with the student at the earliest opportunity, and to con
fer with a parent by phone or by letter. An academic employee or a student may 
invite a parent to a conference with the student and the employee at a mutually con
venient time and place. 

3.3 Referral by Nonacademic Employees 
Nonacademic employees, upon witnessing the commission of an offense prohibited 

under this Code, are encouraged to refer the matter to an academic employee super
vising the student or, if none is available or known, to the administrative head who 
may designate an appropriate academic employee to initiate the procedure described 
in Section 3.2. 

II 



3.4 Referral from Academic Employee Conference 

When resolution at the academic employee conference is not successful, the 
academic employee shall infonn the administrative head that the student is being 
referred for attempted resolution of problems or misbehavior. A written statement 

1 of the events leading to the referral, the c;,ffense the student is believed to have com-
mitted, and efforts of the teacher to resolve the problem shall be placed in the student's 
record. 

3.S Administrative Head lnfonnal Conference 

The ll(lministrative head shall attempt to arrange a time and place for an informal 
conference convenient to all participants. The administrative head may invite the 
parent(s) to attend the infonnal conference, but failure of the parent(s) to attend shall 
not delay the conference nor affect the duration or type of disciplinary action taken. 
If more than one student participated in the incident for which a referral is made, 
the administrative head may require, or the student may request, the attendance of 
all students involved. 

3.6 Elementary School Procedures 

It is recognized that elementary schools experience disciplinary problems of a unique 
and at times serious nature which are not realistically addressed by most of the refer
ral or conference procedures described in Sections 3.3 through 3.5 of this Code. 
It is further recognized that elementary schools do not have many of the organiza
tional or programmatic structures which can provide preventive measures or alternative 
solutions at the secondary level. It is particularly important, therefore, that commit
tees developing school-based rules at the elementary level under Section 4.0 build 
in support mechanisms within the school and between school staff and parents. Com
munity Superintendents and elementary school principals should work together with 

, staff and parents to develop such resources. 

Section 4.0 PROCEDURES FOR ESTABLISHING SCHOOL-BASED 
RULES ON DISCIPLINARY PROBLEMS 

4.1 This Code establishes unifonn rules and procedures to be followed throughout 
the system in disciplinary actions that could result in suspension, transfer or expul
sion. However, the Boston Public Schools encourages the establishment of school
based rules for nonsuspendable offenses and the development and consideration of 
nonexclusionary solutions to violations of school-based rules and, where possible, 
violations of Section 7.0 of this Code. Section 5.0 describes some nonexclusionary 
solutions which may be adopted by each school in accordance with the provisions 
of this Section. 

4.2 The administrative head in each school shall convene a committee composed 
as indicated in Section 4.3 to develop the rules for that school describing nonsuspend-
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able disciplinary problems and solutions. The rules shall not diminish or conflict 
with any procedures or rights described by this Code. Descriptions of discipliruiry 
rules shall be clear and precise. Undefined tenns should be avoided, and no rules 
shall provide for any demeaning, degrading or physical punishment. 

4.3 Committees in elementary schools shall consist of the administrative head, 
an administrative designee, four (4) parents selected by the R.E.P.C. or the Home 
and School Association where only one exists, or three (3) from the R.E.P.C. and 
one ( 1) from the Home and School Association where both exist; and no less than 
two (2) or more than four (4) teachers selected by the school faculty. Committees 
in middle schools and high schools shall include, in addition, six (6) student represen
tatives selected by the R.E.S.C. The committee membership shall be racially represen
tative of the school. 

4.4 The administrative head of each school shall set up a mechanism to allow 
time for the representatives of parents, teachers, and students to involve their consti
tuencies to the maximum in the development of the rules. 

4.S The rules adopted pursuant to this Section shall not become effective until 
approved by the administrative head, a majority of the committee, the appropriate 
Community Superintendent, and the Deputy Superintendent for School Operations. 

4.6 Any person who believes this Code has not been followed in the establish
ment of school-based rules may file a complaint with the Grievance Coordinator who 
shall investigate and make recommendations to the Deputy Superintendent for School 
Operations. 

4. 7 The rules and solutions adopted pursuant to this Section shall be reevaluated 
in the same manner each year. 

4.8 After adoption, the school-based rules and any subsequent changes shall not 
go into effect until they have been distributed to students, parents, and faculty 
members. Thereafter, at the beginning of each school year the standards of conduct 
shall be distributed to students, parents, and faculty members and shall be posted 
in conspicuous places within the school. 

Section S.O ALTERNATIVE SOLUTIONS TO DISCIPLINARY PROBLEMS 

S.1 Solutions to disciplinary problems established by each school in accordance 
with Section 4.0 may include but are not limited to: 

S.2 Referral 

The student may be referred to school or community resources such as the·school's 
guidance counselor, pupil adjustment counselor, evaluation team leader, supervisor 
of attendance, in-school peer group counseling program, or, where appropriate, to 
a school or other drug-abuse or alcohol-abuse program or community-based outreach 
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program. The student's panicipation in any counseling, evaluation, or rehabilitation 
shall be voluntary and shall include parental involvement where appropriate. 

5.3 Detention 

After notice to the student and parent, a student may be detained for not more 
than one hour after school on each of up to three days or may be required to arrive 
early for a definite number of days, provided the total detention time does not ex
ceed three hours per offense. If a parent cannot be reached by telephone, the student 

, may be detained the following school day by sending written notice home with the 
student. 

5.4 Loss of School Privileges 

After written notice to the student and parent(s), a student may be denied specific 
school privileges, to be enumerated by each school under Section 4.0, but not in 
a manner so as permanently to deny the student the right to panicipate in a continu
ing school atctivity. A student may be denied school privileges for no longer than 
one week at a time, or a total of three weeks in a marking period. 

5.S Adjustment of Class Schedule 

After written notice to the student and parent(s) giving the reasons for the pro
posed class adjustment, and after a conference among the student, parent(s), and 
administrative head, a student's class schedule may be adjusted, but only to minimize 
contact between the student and a teacher or between the student and another stu
dent where there is evidence of an ongoing conflict between the two. 

S.6 Probation 

With written notice to the student and parent(s) that the commission of an addi
tional offense will lead to a panicular disciplinary measure, a student may be placed 
on probation until the end of the marking period. Any disciplinary measure carried 
out in connection with probation shall be done in strict adherence to the Code. 

S. 7 Restitution 

After written notice to the student and parent(s), and after a conference with the 
student and parent(s), a student may be required to repair, restore, replace, or pay 
for damaged or stolen property. Payment may be required either in cash or in ap
propriate, agreed-upon services. 

S.8 Denial of School-Provided Transportation 

School-provided transportation may be denied, provided that an alternative form 
of transportation is available. If an alternative form of transportation is not available, 
an informal hearing in accordance with · Section 9 .4 shall be held. 

S.9 Student Planning Centers 

After positive and responsible approaches have been exhausted within the 
classroom, the disruptive student may be referred to a Student Planning Center. These 
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are "time out" centers in schools which are implementing the Schools Without Failure 
preventive approach. The student remains in the planning center only long enoufh 
to be assisted in assessing present behavior and making a plan for more responsible 
behavior. The planning center provides the opponunity for the student to maintain 
classroom assignments, follow-up for the student's plan, and support for the staff. 
Removal to a Student Planning Center shall not constitute a suspension or an in
school suspension. 

Section 6.0 TEMPORARY REMOVAL FROM CLASS 
6.1 The administrative head, upon the request of a teacher, may authorize the 

removal of a student from class to a supervised area within the school when the stu
dent's actions are causing and will continue to cause substantial disruption of 
classroom activity, as defined in Section 7 .8. Removal from class shall last only as 
long as necessary to ensure that the conditions justifying the removal have ended, 
and in no case beyond the end of two class periods or 90 minutes, whichever occurs 
first, except when a student has been sent to an authorized Student Planning Center. 

6.2 When a student has been removed from the same class more than once, the 
administrative head who authorized the removal shall, within two school days follow
ing the removal, mail a written repon of the removal and reasons for it, prepared 
by the teacher, to the student's parent(s). 

6.3 No student may be removed from the same class more than two times per 
week or four times per marking period unless the student is offered the procedures 
in Section 9.4. 

Section 7.0 GROUNDS FOR SUSPENSION, LONG-TERM 
SUSPENSION, TRANSFER, OR EXPULSION 

This section describes the school-related disciplinary offenses for which a student, 
in accordance with other sections of this Code, may be subject to suspension, long
term suspension, transfer, or expulsion. For the purpose of this Code, 0 school-related 
disciplinary offense" refers to a violation of this Code occurring while the student 
is on school grounds, during a school-sponsored activity, while on school-provided 
transportation enroute to or from a school or a school-sponsored activity, or when 
such misconduct is likely to have an adverse effect on the maintenance of discipline 
in school, while walking to or from school, waiting for school-provided transporta
tion, or waiting for or riding on pub.lie transportation. 

A student may, as a last resort, be subject to suspension, long-term suspension, 
transfer or expulsion only if he or she: 

7.1 causes physical injury to another person except when the student's actions 
are reasonably believed necessary to protect himself or herself as determined by the 
building administrator or his or her designee on the evidence presented, provided 
that assault and battery on a school employee shall result in a long-term suspension 
or transfer in accordance with Section IO.0." 
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7 .2 causes damage to or steals school or private propeny. 

7 .3 attempts by force or threat of force to steal private propeny. 

7.4 endangers the physical safety of another by the use of force or threats of force. 
A threat of force is some overt act, above and beyond mere threatening words, which 
places the victim in fear of imminent bodily injury. 

7.4.1 engages in acts of sexual harassment which are defined as sexually 
related physical contacts or offensive sexual insults or comments. 

7.5 possesses any fireann, knife, razor blade, club, explosive, mace or tear gas, 
or other dangerous object of no reasonable use to the student at school, except that 
possession ofany fireann will result in expulsion in accordance with Section 12.0. 

7.6 possesses or uses any nonprescribed narcotic drug, hallucinogenic drug, am
phetamine, barbiturate, marijuana, alcoholic beverage or intoxicant or any kind, or 
sells or distributes any such drug, beverage, or intoxicant whether or not prescribed. 

7.7 uses racial slurs if intended to and likely to cause violence. 

7 .8 substantially disrupts school or classroom activity in a repeated, aggravated 
or flagrant manner. Substantial disruption of school or classroom activity is defined 
as one or more of the following acts: 

7.8.J occupying any school building, school grounds, or part thereof so as 
to deprive others of its use. 

7.8.2 blocking the entrance or exit of any school building, corridoror room. 
therein so as to deprive others of lawful access to or from, or use of, the 
building, corridor or room; 

7.8.3 preventing or attempting to prevent by physical act the safe function
ing of a substantial part of any school. 

7.8.4 continuously and intentionally making noise or otherwise seriously 
preventing the teaching of other students. 

7.8.5 engaging in persistent verbai abuse in the fonn of profanity, obscenity 
or racial epithets. 

7.9 is present in a part of the school building or grounds which is off limits to 
students and refuses to leave when requested. 

7.10 leaves the school building without pennission. 

7.11 refuses to identify self on the reasonable request of staff or gives false 
identification. 

7.12 engages in excessive cutting of classes. This penalty shall only be assessed 
after alternatives to suspension such as adjustment of class schedule, if appropriate, 

16 

t 
l 

' i 

alternative programs, parental conferences and detention have been attempted and 
documented. Excessive cutting may then result, at a maximum, in a three-day suspeQ
sion, preferably in-school, regardless of the student's age. 

Section 8.0 EMERGENCY SUSPENSIONS 

8.1 The administrative head may temporarily suspend a student from school until 
the reason for the emergency suspension has ceased, but in no case for longer than 
the end of the next school day, when: 

8.1.1 the student has committed a suspendable offense by violating Section 
7.1, 7.4, 7.5, 'or 7.8; and 

8.1.2 the student's presence poses a continuing danger to persons or pro
perty or of material interference with the instructional process; and 

8.1.3 there is no alternative available to alleviate the danger or interference; 
and 

8.1.4 it is impossible because of the student's behavior to provide the stu
dent with notice and hearing prior to the emergency suspension. 
(NOTE: An administrator's unavailability is insufficient cause to suspend a 
student under this Section prior to an infonnal hearing.) 

8.2 The administrator authorizing the emergency suspension shall as soon as possi
ble make reasonable efforts to reach by telephone or telegram a parent of the student 
to infonn the parent of the emergency suspension. A student subjected to emergency 
suspension shall not be put out of the school building until adequate provisions have 
been made for transportation and safety. 

8.3 Within 24 hours of the beginning of the emergency suspension, the ad
ministrator shall notify the student's parent(s) by. certified or hand-delivered letter 
of the emergency suspension and the specific basis for detennining that it was 
necessary under Section 8.1. The notice shall also infonn the student of the right 
to a hearing under Section 9.4, and the decision(s) to be considered at that hearing. 

8.4 The student is entitled to a hearing under Section 9.4 as soon as possible, 
but no later than three school days after the emergency suspension began. The stu
dent is also entitled to the appeal rights of Section 9.6. If the hearing or the appeal 
demonstrates that the emergency suspension was unwarranted because any of the 
factors in Section 8.1 were not met, then all references to the emergency suspension 
shall be expunged from the student's records. 

If it is found that the emergency suspension was warranted, and the continued need 
(Qr suspension exists, the suspension may be extended up to limits provided by this 
Code for the particular offense. Time spent out of school during the emergency suspen
sion shall count toward any additional suspension imposed after this hearing. 
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Section 9.0 PROCEDURES FOR SUSPENSION 

9.1 The administrative head may impose suspension if a student has committed 
a violation of Section 7.0 and all nonexclusionary alternatives under Sections 3.0, 
4.0, and 5.0 have been tried or carefully considered. The tenn "suspension" shall 
include any "in-school" suspension. 

9.2 Frequency and Duration of Suspensions 

9.2.1 No suspensions may exceed three school days for a student fifteen 
years of age or younger or five school days for a student sixteen years of age or 
older. 

9.2.2 A student shall not be suspended twice for the same incident. 

9.3 Suspension, except emergency suspension, shall not be imposed until an in
fonnal hearing has been held. 

9.4 lnfonnal Hearing 

9.4.1 Notice to parent(s) 

Prior to the hearing, the administrative head shall make all possible efforts 
to contact the parent(s) and/or parent-appointed representative. These efforts 
shall include one or more of the following: telephone call, telegram, certified 
and/or special delivery letter. If the parent(s) express an intent to participate 
in the informal hearing, the infonnal hearing shall be delayed until up to the 
end of the next day to pennit the parent(s) to attend. 

9.4.2 Actions Pending Hearing 

If an infonnal hearing is delayed in accordance with Section 9 .4.1, a stu
dent may be held out of a particular class or activity if the administrative head 
has a substantial reason, based on discussions with the student and/or the 
teacher, for believing that the student's presence in the class or activity will 
lead to disruption. 

9.4.3 Conduct of the Informal Hearing 
The infonnal hearing will be conducted by the administrative head. In 

attendance will be the student, the parent(s) (if the parents choose to 
attend) and other persons detennined by the administrative head. The 
following procedures will be followed at the infonnal hearing: 

(a) Charges. The administrative head will state the charges and deter
mine that the student understands them. 

(b) Witnesses. If the student disputes the charges, persons with direct 
k.oowledge of the alleged incidents shall be summoned. Student witnesses 
do not have to be summoned if the administrative head specifically finds 
that identification of the student witness would endanger his or her 
physical safety. 
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(c) Decision. The administrative head shall detennine if the student 
committed a suspendable offense as .charged. This decision shall ,be 
reached impartially and shall be based exclusively on the evidence. 

(d) Punishment. If the administrative head determines that the student 
has committed a suspendable offense, and after nonexclusionary alter
natives under Sections 3.0, 4.0 and 5.0 have been tried or carefully con
sidered, the student may be suspended in accordance with the limita
tions set out in Section 9.2. l. 

9.S If suspension is imposed, the administrative head shall orally notify the stu
dent, and within 24 hours after the hearing shall give written notice to the student 
and to the parent(s) by registered or certified mail, of the specific acts for which 
the student is being suspended, the length of the suspension, the date on which the 
student may return to school, and the right to appeal pursuant to Section 9.6. The 
administrative head shall make a reasonable effort to contact the parent(s) by telephone 
to communicate directly the information described in the preceding sentence. A stu
dent who is sixteen years of age or older or the parent of a student who is younger 
than sixteen years of age may refuse in-school suspension if offered and may choose 
out-of-school suspension. 

9.6 Appeal 

Within ten days of the imposition of a suspension, a student or parent(s) may lodge 
a request for an appeal with the appropriate Community Superintendent. The pro
cedure used in the appeal shall comply with the following requirements: 

(a) Review of Evidence. The administrative head shall first address the 
Community Superintendent and may summarize any evidence presented at 
the informal hearing. The student, student's parent(s), and/or representative 
(including an attorney) may then ask questions of the administrative head and 
may address the Community Superintendent on the evidence and the ap
propriateness of the penalty. 

(b) Decision. The Community Superintendent shall record findings, copies 
of which shall be included in the student's records and mailed to the student, 
the student's parent(s), and the administrative head. However, if the Com
munity Superintendent determines that no violation of the Code has occurred, 
or that nonexclusionary alternatives were either not tried or carefully con
sidered, no records and documentation regarding the suspension shall be placed 
in the student's records or communicated to any person except those entitled 
to receive a copy under this Section. If the suspension has not already been 
fully served, the Community Superintendent may determine that the student 
be readmitted immediately. 
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Section JO.O LONG-TERM SUSPENSION OR TRANSFER 

JO.I Utilization 

The administrative head, or the designee with the written approval of the adminis
trative head, may recommend long-tenn suspension (suspension for greater than 
three days for a student under the age of sixteen or five days for a student sixteen 
years of age or older, but not to exceed ten days) or tmnsfcr. when the student has 
repeatedly violated Section 7.0 of this Code despite having been subject to action 
under Sections 3.0, 4.0, 5.0, and 9.0. If in the judgment of the administrative head 
a single suspendable offense is of such severity that it wou Id constitute an ongoing 
threat to the physical safety of others, a long-tenn suspension or transfer may also 
be recommended. Long-tenn suspension or transfer shall not be imposed until a 
fonnal hearing pursuant to Section l0.5 has been held; however, an administrative 
head may impose a suspension in accordance with Section 9.0 prior to a fonnal 
hearing to consider long-tenn suspension or transfer. 

10.2 Nature of Transfer 

A student may be transferred on disciplinary grounds to another Boston public 
school offering an equivalent academic program but the transfer shall not be ordered 
when as a direct or indirect result it would cause the student to suffer an academic 
penalty. Disciplinary transfer shall be viewed as an opportunity for the student to 
achieve positive educational and behavioral objectives rather than as punishment 
and shall be used accordingly. Disciplinary transfers other than those to special edu
cation alternative programs shall be limited to one per year per student. Any transfer 
under this Section shall be in confonnity with all relevant orders of the U.S. District 
Coun, Morgan et a/s. v. McDonough et a/s., C.A. No. 72-911-G (D. Mass.). 

10.3 Nature of Long-Tenn Suspension 

Long-tenn suspension means the exclusion of a student from regular school 
activities for more than five days (three days for students under sixteen years of age) 
but not greater than ten days and shall include any "in-school" suspension. In cases 
of long-tenn suspension, the School Department will provide an opportunity for the 
student to maintain academic standing in school by being provided by the adminis
trative head with a list of assignments, and any such services as guidance, counsel
ing, referral services, or special needs referral which might enable the student to 
use the time out of school constructively. 

10.4 Informal Hearing 

The procedures set out in Sections 9.4 and 9.5 shall apply to long-term suspen-
sion and tranfer, except that: 

10.4.1 References to "suspension" in those sections shall be treated as 
references to "long-term suspension or transfer"; and 

10.4.2 Before long-tenn suspension or transfer may be recommended, the 
administrative head must find, in addition to the findings required in Section 
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9.4, that the student has repeatedly violated Section 7 .0 of the Code despite 
having been subjected to action under Sections 3 .0. 4.0, 5.0, and 9.0,- or 
has committed a single suspendable offense of such severity that the stu
dent's presence in school would constitute an ongoing threat to the physical 

safety of the student or others; and 
10.4.3 The notice of the recommendation of a long-tenn suspension or 
transfer shall inform the student and parent(s) of the right to a fonnal hearing 

pursuant to Section 10.5. 

10.S Formal Hearing 
J0.5.1 The procedures set out in Section 9.6 shall apply to appeals of long
term suspensions and transfers, except that students shall have the following 

additional rights: 
(a) The student shall have the right to call witnesses and to cross
examine witnesses against the student, subject to the limitation set 

out in Section 9.4.3 (b); and 
(b) A tape recording or stenographic transcript shall be made by the 
Community Superintendent and, upon request, a transcript shall be 
made available to the student or parent(s) within five days of the 
request for purposes of review pursuant to Section 10.6. 

10.5.2 The student is entitled to a hearing before the Community Superin
tendent as soon as possible, but no later than five days after the recommen
dation of long-term suspension or transfer by the administrative head. If 
such hearing is not held within five days, and the delay is not due to the 
failure to appear or other inaction on the pan of the student or parent(s), the 
student shall be reinstated pending the fonnal hearing. 
10.S.3 In any case where a Community Superintendent rejects a recommen
dation for transfer, a long-term suspension may be imposed if the require
ments of Sections l0.4.2 and 10.4.3 have been met. 
10.5.4 In any case where a Community Superintendent rejects a recommen
dation for long-term suspension or transfer and a suspension pursuant to 
Section 9 .0 has been imposed, the student's right to appeal under Section 
9.6 shall be deemed to have been exercised, and the Community Superinten
dent shall record findings relating to both the suspension and the proposed 
long-term suspension or transfer, in accordance with Sections 9.6 and 

l0.5.1. 

10.6 Review and Appeal 
In any case where the Community Superintendent imposes a long-tenn suspen

sion or transfer under Section l0.5. the decision shall automatically be reviewed by 
the Deputy Superintendent for School Operations, who shall have the power to 
overrule the imposition of a long-term suspension or a transfer or to shorten its 
duration. The Deputy Superintendent shall review all written documents in the case 
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and, if requested, review the entire record or transcript of the appeal or any portions 
thereof designated . by the student, administrative head, or Community 
Superintendent. 

10.6.1 Appeal of Transfer. In the case of a transfer, the student shall have 
five school days after the Community Superintendent's decision to request, 
orally or in writing, a private appeal hearing before the Deputy Superinten
dent. At the appeal hearing, the student, parent(s), the student's representa
tive, the administrative ht>ad, and the Community Superintendent may 
address the Deputy Superintendent on the evidence and the appropriateness 
of the penalty. 
10.6.2 Standard of Review. The Deputy Superintendent shall specifically 
detennine whether there was sufficient evidence to find that the violation 
occurred and that the long-tenn suspension or transfer is appropriate. 

Section 11.0 CUMULATIVE SUSPENSIONS 

II.I After a student has been subjected to suspension or long-term suspension 
twice in a marking period or a total of fifteen days or four times in a school year, 
whichever occurs first, the administrative head of the school building (this duty may 
not be delegated) shall conduct a meeting to explore nonpunitive solutions to the 
problems resulting in suspensions. No further suspensions, except emergency sus
pensions, may be authorized until this meeting is held or refused. The administra
tive head shall invite to the meeting the following: the student, the student's par
ent(s), a school counselor _or other appropriate professional invited by the student 
or parent(s), any teacher or staff member who has recommended the student for sus
pension more than once, and any other staff member whose presence would be 
deemed appropriate. 

The student and the parent(s) shall be sent a written notice at least five days prior 
to the meeting. The student and parent(s) shall be notified of their right to invite 
to the meeting any persons from within or outside the school system whom they 
deem helpful in discussing the student's behavior. 

At the meeting, the following shall be among the nonpunitive solutions discussed: 
II.I.I adjustment of class schedule; 
11.1.2 professional or peer counseling; 
11.1.J referral to a social service agency; 
11.1.4 referral to the evaluation team for possible classification as a student 
with special needs*; 

• If the student is already classified as a student with special needs. considcrJtion should be gi~en 10 

rcfening the student to the evaluation team for a possible change in educational placement or other 
appropriate modification of the student's IEP. 
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11.1.5 tutoring and other forms of academic assistance. 
No actions shall be taken as a result of this meeting except with the consent 
of the student and parent(s) . Within 48 hours after the meeting, the adminis
trative head shall mail letters to the student and the parent(s) describing solu
tions, if any, agreed to at the meeting and any actions that the student or 
parent(s) should take to follow through on those solutions. 

11.2 In the case of any student for whom suspension beyond five days in a mark
ing period, transfer, or expulsion is recommended, the administrative head shall 
make a specific detennination as to whether the student should be referred for an 
evaluation to detennine whether the student is a student with special needs accord
ing to state law and regulations. 

Section 12.0 EXPULSION 

12.1 Expulsion means an exclusion from school attendance and school privileges 
for more than ten consecutive days but not beyond the end of the school year. 

12.2 Expulsion may be recommended by the Community Superintendent to the 
Deputy Superintendent for School Operations only for a student who has knowingly 
possessed a firearm, or for a student who has committed some other offense under 
Section 7 .0 of the Code, as charged, and has inflicted serious physical injury on 
a student or staff member or has repeatedly and flagrantly violated Section 7 .0 and 
whose presence in the school would constitute an ongoing threat to the physical 
safety of others or to the normal functioning of the school. Prior to recommending 
expulsion, the Community Superintendent shall detennine that all disciplinary 
measures short of expulsion have been tried but have not corrected the student's 
behavior. 

12.J lf the Community Superintendent decides to recommend expulsion, the fol-
lowing procedure shall apply : 

12.J.I Notice of Recommendation of Expulsion 
Written notice of the recommendation shall be mailed or hand-delivered to 
the student, and sent by certified or registered mail to the student's parent(s) 
or designated representatives, within 24 hours of the recommendation 
having been made by the Community Superintendent. Each school shall 
provide such notice on the fonn provided by the Boston Public Schools, in 
the primary language of the student's home as well as in English. The notice 
shall contain, in understandable language: 

(a) a statement that expulsion has been · recommended and the pro
posed duration of the expulsion; and 
(b) a complete description of the alleged offense requiring expul
sion, including a reference to the appropriate Section of this Code; 
and 
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(c) a full statement of the facts and ev,u.:nce as known to the Com
munity Superintendent; and 

(d) specific notice of all procedural rights, including the student's 
right to have a private hearing, to have his or her parent(s) present 
at the hearing, to have an attorney or other representative of his or 
her choice at the hearing, to present witnesses, to cross-examine wit
nesses against the student, and to have a verbatim transcript or tape 
recording of the hearing made by the Boston Public Schools, and 
upon request, to have a transcription of the same made available, at 
no cost, to the student or parent within five school days for the 
purpose of appeal; and 

(e) a list of Legal Services offices and other advocacy groups; and 

(f) specific reference to the rights of the student and/or parent to 
have access to the student's school records as required by law; and 

(g) specific reference to the right of the parent(s) to obtain a referral 
for special education evaluation if the parent(s) feel the student may 
need special education services. (Section 316.0, Chapter 766 regula
tions). 

12.3.2 Expulsion Hearing 

A hearing to consider expulsion shall be conducted in accordance with the 
following rules: 

(a) The hearing shall be conducted by the Deputy Superintendent for 
School Operations or a Hearing Officer designated by the Superin
tendent specifically for this purpose. The Hearing Officer shall have 
a working knowledge of the Code of Discipline and all pertinent 
laws and regulations. The Deputy Superintendent for School Opera
tions shall review all hearings conducted by the Hearing Officer. 

(b) The hearing shall be scheduled within five days of the date of 
recommendation for expulsion with the right of the student and par
ent(s) to a postponement of an additional five days . The hearing shall 
be private unless the Deputy Superintendent agrees with a student's 
or parent's request that it be public. 

(c) All witnesses presenting testimony against the student shall 
appear in person at the hearing, and no statements against the student 
shall be presented unless the persons making the statements are so 
present. The only exception would be if the Deputy Superintendent 
specifically finds that the identification and appearance of a student 
witness will endanger the student's physical safety. In such a case, 
the parent(s) and/or representative of the accused student will be 
given the opportunity to question the student witness in the presence 
of the Deputy Superintendent. 
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(d) The student, the parent(s), or the student's representative shall 
have the right to request the presence of other students or schpol 
employees with knowledge of the alleged acts or circumstances sur
rounding such acts. 

(e) The student shall have the right to be present during the presenta
tion of evidence. The student, parent(s) or the student's representa
tive shall be.allowed to question witnesses against the student. After 
the case against the student has been presented, the student shall be 
allowed to submit evidence in his or her own defense, including the 
presentation of live witnesses, and to testify in his or her own behalf 
but shall not be compelled to do so. 

(f) The student, the parent(s), or their representative may object to 
the admission of any testimony or evidence. If the Deputy Superin
tendent determines that evidence has been improperly obtained, such 
evidence shall be inadmissible. The scope of the hearings shall be 
confined to the charges contained in the notice. 

(g) The student is entitled to a presumption of innocence, and the 
burden of proof rests upon the person presenting the case against the 
student. 
(h) A tape recording or stenographic transcription shall be made by 
the Deputy Superintendent and, upon request, a transcript shall be 
made available, at no cost, to the student or parent within five days 
of the hearing for purposes of appeal. 

12.3.3 Issuance of Findings 
The Deputy Superintendent shall fully record findings of fact, the disposi
tion and reasons therefor, and shall, within 48 hours after the hearing, mail 
one copy thereof to the appropriate Community Superintendent, the admin
istrative head, and one copy each to the student, the parent(s) (by registered 
mail), and the student's representative. If expulsion is to be imposed, the 
dates when it is to begin and end shall be included. If the student is found 
guilty, notice of the right of appeal shall be included. 

12.4 To impose expulsion, the Deputy Superintendent must find that there is clear 
and convincing evidence, limited solely to evidence presented at the hearing, that: 

12.4.1 The student knowingly possessed a firearm; or 
12.4.2A the student committed an offense described in Section 7 .0 and con
tained in the notice of charges; and 

12.4.28 the student inflicted serious physical injury on a student or staff 
member, or has repeatedly and flagrantly violated Section 7.0 of this Code 
despite having been subjected to action under Sections 9.0 or 10.0 and his 
or her continued presence in the school would be an ongoing threat to the 
physical safety of others or to the normal functioning of the school; and 
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12.4.2C nonexclusionary alternatives in Sections 3.0, 4.0, and 5 .0 have 
been either tried or fully considered by the school administration. 

12.S In any case where the Deputy Superintendent imposes expulsion, the deci
sion shall automatically be reviewed by the Superintendent of Schools, who shall 
have the power to overrule the imposition of expulsion or shorten its duration. 

12.S.1 Prior to review by the Superintendent of Schools, the student shall 
have five school days in which to request in writing a private appeal hearing 
before the Superintendent. In the event that an appeal hearing is requested, 
the Superintendent shall review all written documents in the case, and, if 
requested, review the entire recording or transcript of the hearing or any por
tion(s) thereof designated by the student or the Community Superintendent. 
The student or his or her representative and the Community Superintendent 
may address the Superintendent on the evidence at the hearing and the 
appropriateness of the penalty. 

12.S.2 The Superintendent of Schools shall specifically detennine if there 
was sufficient evidence to find that the violation occurred and that expulsion 
.is appropriate. 

12.6 The decision to expel a student may be stayed by the Deputy Superintendent 
for School Operations or Superintendent pending review by the Superintendent. 

12. 7 If a student is expelled during the first two marking periods, unless three 
weeks prior to the beginning of the third marking period, and the expulsion is 

· upheld, an automatic review shall be held by the Deputy Superintendent for School 
Operations within two weeks of the beginning of the third marking period . The 
Deputy Superintendent for School Operations shall consider, in addition to the ori
ginal record, any credible, substantial evidence offered by or on behalf of the stu
dent relating to his or her readiness to return to school . Such review may lead to 
a recommendation that the student be reinstated for the remainder of the school 
year. 

12.8 Following an expulsion decision, the Superintendent shall ensure that 
School Department staff meet with the student and the parent(s) to explore a range 
of available alternatives that would allow the student to continue his or her educa
tion during the expulsion period, including, but not limited to; home study, adult 
education programs (day, evening, and modified combination), and alternative 
work study programs . 

Section 13.0 STUDENTS WITH SPECIAL NEEDS 

13.l Students with special needs, as defined by Massachusetts General Laws, 
Chapter 718 (Chapter 766), shall be subject to the provisions of this Code except 
as otherwise provided by this Section. 
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13.2 Special education staff, including the IEP liaison person, shall be involved 
in all administrative decisions under this Code involving students with spcl:ial 

needs. 

13.3 Prior ~o an administrative decision under this Code, the administrative head 
shall detennine whether or not the student has been designated a student with spe
cial needs or has been referred for a special education evaluation but not yet deter

mined to have special needs. 

13.4 No student who has been detennined to be in need of special services shall 
be suspended under Sections 9.0 and IO.0 of this Code for more than ten days in 
a school year unless the administrative head obtains the prior written approval of 
the Manager of the Department of Student Support Services. Prior to seeking such 

approval , the administrative head shaU: 

13.4.l follow all procedures in Section 9.0 or 10.0, whichever is applicable; 

and 
13.4.2 review with appropriate special education staff, including the IEP 
liaison person, and with parent(s), the student's IEP; and 

13.4.3 be able to show that: 
a) the student's handicapping condition has been considered in the 

disciplinary deliberations; 
b) the effect of the disciplinary action on the goals and objectives of 

the IEP has been considered; 

c) less restrictive methods of discipline have been tried and these 
attempts documented; 

d) the proposed suspension is for a definite number of days; 

e) special education services, as close to the student's original pro
gram as possible, will be provided during the term of the suspen

sion; and 
f) strategies designed to prevent further suspensions arc provided in 

the plan. 

13.S Nothing in the above sections shall preclude the emergency suspension of 
a student with special needs provided that all of the provisions of Section 8.0 have 
been followed . · 

13.6 No student for whom an evaluation or appeal under Chapter 766 is pending 
shall be suspended under Sections 9.0 and IO.0 of this Code for more than ten days 
in a school year unless the administrative head obtains the prior written approval 
of the Manager of the Department of Student Support Services. 

13. 7 No student with special needs shall be expelled without the prior approval 
of the Massachusetts Regional Bureau of Special Education. 
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13.8 No student with an IEP shall be transferred under Section 10.0 of this Code 
unless: 

13.8.1 all the provisions of Section 10.0 have been followed; and 

13.8.2 the student' s IEP is modified in accordance with the Massachusetts 
Department of Education Chapter 766 regulations. 

13.9 Nothing in Section 13.8 precludes a student and/or the parcnt(s) from ap
pealing a transfer under Section 10.0 in accordance with procedures established by 
state and federal law. 

13.10 No student for whom an evaluation or appeal under Chapter 766 is pending 
shall be transferred under Section 10.0 except in compliance with Section 327.0 of 
the Massachusetts Department of Education Chapter 766 regulations. 

Section 14.0 DISCIPLINE AND SCHOOLWORK 

14.1 A student who misses any class because of disciplinary penalties except ex
pulsion shall be given a reasonable opportunity to make up all assignments and tests 
and shall ~eive academic credit for such work completed. (See Section 12.0 for 
procedures regarding education of expelled students.) 

14.2 In no case shall punishment for violation of this Code or for violation of 
school rules established pursuant to Section 4.0 of this Code include any mandated 
reduction of grades. 

Section 15.0 EXPUNGING RECORDS 
Whenever it is determined by a hearing, appeal, or informal administrative deci

sion that a student did not commit a violation with which he or she has been charged, 
all references to the incident and the disciplinary proceedings shall be expunged im
mediately from the student's record. 

Section 16.0 TEACHER AND ADMINISTRATOR APPEAL 
Any teacher or administrator who is involved in a disciplinary action and who is 

not satisfied with the action taken by the administrative head in a disciplinary case 
may appeal the decision in writing to the administrative head, the Community 
Superintendent, and the Deputy Superintendent for School Operations in the proper 
order. If it is decided on appeal that an improper decision was made, a letter so stating 
shall be mailed to the teacher or administrator within two days with copies to the 
student and the parent(s). 

Section 17.0 PHYSICAL FORCE 
A student shall not be subjected to corporal punishment. School employees may 

use reasonable and prudent physical force to restrain a student whose actions it is 
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reasonably believed are likely to result in any physical injury to any person including 
the student. Any school employee who uses plainly unreasonable or unjustified fore~ 

shall be subject to discipline. 

Section 18.0 PROMULGATION AND DISTRIBUTION 
18.1 Uniformity 
This Code together with any additional rules and alternative measures established 

under Sections 4.0 and 5.0 shall constitute the sole rules and regulations of the Boston 
Public Schools governing the behavior of pupils and procedures for discipline and 
shall be in effect in all Boston Public Schools. 

18.3 .Effective Date 
This Code and a statement highlighting its major provisions shall be effective upon 

approval by the Boston School Committee and filing with the Commissioner of Educa
tion in accordance with Massachusetts General Laws Chapter 71, Section 37H. Addi
tional rules and alternative measures established under Sections 4.0 and 5.0 of this 
Code shall become effective upon the distribution required under those sections and 
filing with the Commissioner under Massachusetts General Laws Chapter 71, Sec

tion 37H. 

18.3 Notice and Distribution 
Within three weeks of the effective date of this Code and within two weeks of 

the beginning of each school year thereafter, this Code shall be distributed to all staff, 
to students at the secondary level, and to parents in English and in the primary 
language of the home of the student. 

This Code and a statement highlighting the. major provisions, which shall be 
prepared prior to the effective date of the Code, shall also be pennanently posted 
in conspicuous places in each Boston Public School; shall be orally presented to 
students attending each school within three weeks of its effective date and, thereafter, 
within two weeks of the first day of school each school year. Such oral presentation 
may be made at an assembly conducted for that purpose, by homeroom teachers, 
administrators, the student government, or in any other manner calculated to pro
vide effective oral notice to all students. 

Section 19.0 DEFINITIONS 
As used in this Code, the following words shall have the meanings set forth below: 

19.1 "Academic school employee" shall mean and include only Community 
Superintendents, administrative heads, assistant administrative heads, di~ors, assis
tant directors, supervisors, teachers, substitute teachers, librarians, guidance 
counselors and guidance advisors, and such other persons as may be actively en

gaged in the teaching process. 
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THE WHITE HOUSE 

WASHINGTON 

January 13, 1984 

MEMORANDUM FOR CRAIG FULLER 

FROM: JACK SVAH~ 

SUBJECT: Your January 3rd Memorandum for the File: 
"Liver Transplantation and Related Issues" 

As you know, we have been working to resolve the outstanding 
issues on liver transplantation and organ sale. We are in the 
process of finishing an issue paper for the President on that 
subject. 

I was under the impression, however, that HHS was not making any 
recommendations since they had eliminated any discussion of 
fiscal implications from the paper. Clearly we can't make 
decisions, and I would think they wouldn't make recommendations, 
until they had considered the fiscal impact. 

I'm not in favor of a federal ban on the buying and selling of 
non-renewable organs. I think this is a matter that is more 
emotional than one needing federal policy. States are in a 
position to regulate the health and welfare of their own citizens 
and I certainly think that this is one area that we ought to let 
them handle. It seems a little inconsistent to me that we allow, 
in many parts of the country, a person to sell blood and bone 
marrow, so-called renewable body organs, yet we're going to pass 
a federal law which prohibits a person from selling from their 
own cadaver other types of body organs. It is all a little 
ghoulish, but a strong argument can be made that, were the sale 
permitted, more organs would be available for transplantation and 
more lives would be saved. 

More to follow in the body of the report. 

Attachment 

cc: Edwin Meese III 
Richard G. Darman 
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THE WHITE HOUSE 

WASHINGTON 

January 3, 1994 / 

MEMORANDUM FOR THE FILE FULLER& FROM: CRAIG L. 

SUBJECT: Liver Transplantation and Related Issues 

The attached paper on liver transplantation and related issues 
was presented to the President by Secretary Heckler during the 
Cabinet Council on Human Resources meeting today. 

At the conclusion of the discussion, it was determined that the 
matter should be reviewed further by OPD and 0MB and, if 
necessary, scheduled for another brief session with the 
President. 

There was no objection to the HHS recommendqtions to: 

Ban the buying and selling of solid organs whether from a 
living donor or from a cadaver. [ I. (1)] 

Use the Private Sector Clearinghouse with federal 
participation as the system for encouraging organ donation. 
[II. (2)] 

There were reservations expressed about indicating medicare 
coverage was available for liver transplants, although there was 
no objection to recognizing liver transplantation as an 
acceptable operation. It is this area specifically that 
requires further study. 

This summary should not suggest that other issues will not 
arrise following review of the paper by White House offices and 
other agencies. 

cc: Ed Meese 
➔ Richard Darman 

Jack Svahn 
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THE SECRETARY OF HEAL TH AND HUMAN SERVICES 

WASHINGTON, D .C . 20201 

DEC I 6 1003 

MEM::>RANOOM FOR THE CABINET COUNCIL ON HUMAN RESOORCES 

~ M. HOCKLER ~ GD 

SUBJECT: Liver Transplantation and Related Issues (CM429) 

ISSUE 

~at soould be the Administration policy on liver transplants and related 
subjects? 

BACKGR:XJND 

In 1980, the PHS assessed liver transplantation as "experimental" W'lich pre
cltrled HCFA fran incllrlinq the procedure as a reimbursable technique (cite). 
In April 1982, the Health Care Financing Administration asked the Public Health 
Service to reassess the safety arrl efficacy of liver transplantation in light of 
new technology, drug therapy, clinical trials, etc. 

Because of the canplex scientific issues, the National Institutes of Health 
convened a Consensus Developnent Conference in June 1983, in which the skills, 
resources arrl institutional supp::>rt needed for liver transplantation were 
discussed. 'Il'le consensus of the participants was that "liver transplanta-
tion offers an alternative therapeutic approach which may prolong life in sane 
patients suffering fran severe liver disease that has progressed beyorrl the 
reach of currently available treatment and consequently carries a prognosis of 
death". Ebwever, it was also the consensus that in many forms of liver disease, 
the precise indications and timing of liver transplantation remain uncertain or 
contrOIJersial. With materials fran these and other sources, the Office of 
Health Technology Assessnent developed its report as to the safety arrl efficacy 
of liver transplantation. 'Il'le report indicates that significant advances have 
been mc:rle in hunan liver transplantation so that it can be performed safely arrl 
effectively: a) in carefully selected patients with certain forms of end-stage 
liver disease, b) by transplant surgeons specifically trained to perform the 
procedures, arrl c) in hospitals having special arrangements to SLIPEX)rt the 
process. 

There are four related issues to be resolved on this question. First, the 
legality of buying arrl selling solid organs. Secom, W'lether the goverrment 
or volt.ntary agencies will be res!X)nsible for donor identification, recipient 
coordination and trans!X)rtation of organs. 'Il'lird, W'lether r-aHcare will CCNer 
liver transplantation. Fourth, the can!X)sition and structure of an c:rlvisory 
carmittee to c:rldress the bio-ethical, legal, eccnanic and social questions 
concerning organ transplantation. 

Not discussed in this paper are the fiscal implications of C01Jercge decisions 
according to varying !X)pulations. It is the presunption of this Department that 
the medical-scientific questions soould be the driving force behi.oo the decisions 
lecrling to a federal !X)licy on organ transplantation. 
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STATEMENI' OF THE ISSUES AND OPTIOOS 

ISSUE I: '!he Buying arrl Selling of Organs 

1. Ban the buying arrl selling of solid organs whether fran a living donor or 
fran a cadaver. 

2. ~se federal action on the buying arrl selling of organs. 

ISSUE II: Organ Procurement Clearinghouse 

1. Federal organ procurement agency. 
2. Private sector clearinghouse with Federal participation. 

ISSUE III: Medicare Coverage for Liver Transplantation 

1. Accept the findings of the NIH consensus conference as a basis for coverage 
guidelines and limit procedures to institutions with special capacities. 

2. Cover persons with Biliary Atresia and conduct clinical trials ·for others. 
3. Establish broad clinical trials involving 224 cases (c:rlults and children}. 

ISSUE IV: Transplantation Advisory Camnittee 

1. '!his canmittee should be apµ:>inted by the President. 
2. '!his canmittee should be app::,inted by the Secretary. 

ISSUE I: '!he Buying and Selling of Organs 

During this session of Congress, Senator Orrin G. Hatch (R-Utah} and Congressman 
Albert T. G:>re, Jr., (D-Tennessee} introduced separate pieces of legislation to 
imp::,se a federal ban on the buying arrl selling of solid hlll\an organs, such as 
livers, kidneys, corneas, hearts, lungs, pancreas and bone. 

01 December 6, 1983 the American Medical Association (AMA} joined the American 
Society of Transplant Surgeons, the National Kidney Foundation, the National 
Association of Patients on Hetndialysis and Transplantation in "opp::,sing the 
sale of non-renewable, transplantable organs for the purp::,se of profit ••• " In 
c:rldition the AMA Judicial Council stated "'!he voluntary donation of organs in 
appropriate circLJnstances is camterrlable and is to be encouraged. fbwever, it 
is not ethical to participate in a procedure to enable a donor to receive pay
ment, other than for the reimbursement of expenses necessarily incurred in 
connection with reroval, for any of the donors non-renewable organs." 

OPTIOOS 

1. Ban the buying and selling of solid organs whether fran a living donor or 
fran a cc:rlaver. ( Such a ban \oiOuld not precltrle payment for the cost of 
locating, harvesting, transp::,rting, storing, matching or transplanting.} 

AR:;UMENrS FDR: 

'!he buying arrl selling of organs regardless of the source appears 
rrorally and ethically repLgnant to JOOSt of society; sanctioning the 
profitable trafficking in body parts \oiOuld be unseemly for this Mnini
stration. M:>reover, in the case of living donors selling organs, 
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medical ethics would appear to be violated: y;nysicians performing 
the subsequent transplants would be de facto sanctioning potentially 
dclD:Jerous medical procedures for thehealthy donors who have oo 
fcmilial ties to the recipient. 

'lbis· would protect individuals tmable to make informed decisions 
(retarded, etc.} fran being exploited for profit. 

canmercialization might give donors an incentive to conceal medical 
history lea:ling to inappropriate organs being transplanted. 

Public insurance, ~Heare and Medicaid would pay for such transactions, 
requiring the need for a federal regulatory effort. 

ARGUMENTS l>iG.l\INST: 

R>tential donors would be unable to sell organs with the intent of 
giving them to survivors or to charitable causes (non-sale transfer 
would of course remain an opt ion} • 

'lbe number of organs available might diminish, asslltling the cash 
incentive would increase the mrct>er of donors. 

A ban at the federal level could be regarded as intervention in the 
regulation of medical practice, tra:litionally performed by the states. 

A ban has the potential for creation of a black market for transplant
able organs. 

2. Oppose Federal Action on the Buying and Selling of Organs 

ARGUMENTS FOR: 

Avoids the need for Federal enforcement efforts. 

Permits the maximllll personal liberty in choosing organ disposal whether 
for profitable, charitable or medical purposes. 

Allows States to regulate this activity (to date, no States have laws 
applicable to this}. 

AIGJMENTS l>iG.l\INST: 

Places young, poor, bereaved arrl mentally inccmpetent persons at risk 
of exploitation. 

R>t consistent with efforts to achieve orderly arrl safe utilization of 
organs using clinical criteria. 

Due to the inter-state use of organs, Federal action is necessary to 
avoid conflicting State starrlards. 
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ISSUE II: Organ Proeurement Clearinghouse 

To pr01Tide the most efficient use of scarce hunan organs, it is necessary to 
have a mechanism for matching donors arrl p:,tential recipients. Since solid 
hl.lllail organs have a short period of viability, it is essential that such a 
clearinghouse be operated continoously, as is currently available for kidneys. 

To assist the establishment of such a system for the other organs arrl to develop 
a mechanism for encouraging organ donation, the Surgeon General oonvened two 
workshops involving organ procuranent agencies, transplant surgeons and other 
private sector organizations concemed with organ transplantation. Fran these 
conferences, the American Council on Transplantation was formed. 

1 • Federal Organ Proeurement Agency. 

ARGUMENI'S FOR: 

Reflects clear Federal cxxnmitment to a lea:3ership role. 

Pr01Tides sanewhat better p:,tential for uniform data collection. 

r-t>re likely to approach i.niform, universal coverage and access. 

ARGUMENI'S .AGAINST: 

Creates the p:,tential for p:,litical intrusion into the process of organ 
procurement. 

Creates Federal intrusion into an area where voluntary groups have 
alrea:3y demonstrated effective, coordinated action. 

Reduces incentive for local or regional participation in the process. 

2. Private Sector Clearinghouse With Federal Participation. 

~ FOR: 

lmerican Council on Transplantation pr01Tedes an effective mechanism 
reflecting broa:3-based participation by all major parties of interest. 

Established regional organizations are alrea:3y prOITiding an effective 
harvesting arrl referral service arrl can be rea:3ily integrated for a:3ded 
effectiveness for multiple organ harvests fran appropriate available 
donors. 

Avoid another layer of decision-makers in this process. 



Page 5 

AIG.JMEN'l'S AGlU~T: 

Will be perceived by sane as an unwilli03ness for the Federal govermient 
to assume resl:X)nsibility. 

May stimulate jurisdictional disputes between existi03 organ harvest 
and referral organizations. 

ISSUE III: Medicare Coverage for Liver Transplantation 

ttiere are a significant nunber of medical ooooitions lea:3i03 to end-stage liver 
disease for \tklich liver transplantation offers the only alternative to death. 
Even then, the palliative IX)tential of transplantation is likely to be effective 
only for certain causes of eoo-stage liver disease in selected patients, \tklen 
performed by experienced surgical teems with appropriate su~rtive ancillary 
services. 

Even under optimal circunstances, serious questions remain to be addressed to 
assure that diffusion of this technology occurs in an orderly fashion \tklich 
avoids subjecting patients to unnecessary risks and puts scarce institutional 
resources to use for those individuals \tklo have the optimal chance to be helped. 

1. Accept the Findirygs of the NIH Consensus Conference as a Basis for coverage 
Guidelines and Lllllit Procedures to Institutions with Special capacities 

Accordi03 to the oonference, patients with the followi03 diseases are most 
likely to benefit. Other causes do exist and ¥tOuld be assessed on a case
by-case basis: 

o Biliary Atresia 
o Chronic Active Hepatitis 
o Primary Biliary Cirrhosis 
o Type 1 Antitrypsin Globulin Deficiency (Pi ZZ) 
o Wilsons Disease 
o Crigler-Najjar Syndrane 
o Miscellaneous Metabolic Liver Diseases 
o Primary Sclerosing Chola03itis 

Patients \tklose medical ooooitions ¥tOuld be least likely to be imprQIJed 
by transplantation inclLrle: 

o malignancy metastatic to liver or \tklere the malignancy exteoos 
beyooo the liver 

o viral induced liver disease if persisti03 virus is present 
o alcoholics not in remission 
o active substance abusers 
o diseases likely to recur in the transplanted organ 

N:>te that this p:>pulation is limited to those conditions outined abo\Te; 
for instance, those with liver malignancies or for "reformed" alooholics 
transplantation is likely to be beneficial. 
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AR:;UMEN.rS roR: 

Guidelines were decided by panel of experts. 

Broad level of acceptance in significant parts of the medical 
canmunity. 

Identifies broad outlines of groups likely to benefit (i.e., 
dlildren with biliary atresia). 

ExclLrles on clinical grounds specific groups mlikely to 
benefit. 

Has fX)tential for restricting the number of centers likely to 
perfonn the procedure to those with special preparation arrl 
facilities. 

AIG.JMENl'S N:;AI.NST: 

Medical knowledge continues to expaoo: it is not known which 
individuals may best benefit fran this procedure. 

The long term survivability of transplant recipients is mclear. 

Scientific questions may remain unanswered since oo guarantee 
exists that data collection i,,ould occur. 

Legal issues may arise by exclLrling alcoholics arrl swstance 
abusers (Section 504) despite basis for exclusion being medical. 

2. Col/er Persons with Biliary Atresia arrl Conduct Clinical Trials for 
Others. 

AR3UMENr'3 FDR: 

Largest single category of diseases with both natural history 
data arrl transplant data, thus, adequate information is avail
able to proceed. 

Co.rerage for Biliary Atresia su~rtable by consensus con
ference. 

Any further infonnation needed on Biliary Atresia can be 
derived fran nearly 100 cases with this diagnosis alrea:3y 
transplanted. 

No group of a:3ults large eoough to reach meanil')3fully 
scientific conclusion exists, except malignancy which has 
negative experience. M:>re data necessary for other diseases. 

This procedure currently co.rered under Medicaid at State option. 
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AR:;UMENTS ~NST: 

vould not answer many questions about Biliary Atresia, such as: 
o who might benefit fran Kasai procedure (an alternative to trans

plantation) and 
o when Kasai procedure is followed, successful or not, soould trans

plant be done. 

No greater 01Terall experience with children than crlults: 
o 55% cases, children 
o 45% cases, adults. 

3. Establish Broad Clinical Trials Involving 224 cases (Adults arrl Children). 

Certain critical questions remain which, when answered, w::>uld enable the 
Secretary to make a decision based on better information than is currently 
available while continui03 to allow transplantation for those, patients who 
we now believe w::>uld benefit. 'lhe critical questions presented below r~ 
present a franew::>rk for a collaborative stLrly of liver transplant criterion 
in both the 1003 arrl the short term. 
A. Patient selection: 

en the basis of information now available, we do not have definitive 
answers to these imp:>rtant questions: 
1.) vhich patients are likely to benefit fran transplant? 

o which patients may benefit fran alternative medical arrl 
surgical procedures which can substitute permanently or for 
sane period of time for a liver transplant, (i.e. , Kasai 
procedure) • 

2.) In which irrlividua.ls may liver transplants be the only treatment? 
B. ID03 term risks and benefits: 

Recent crlvances in surgical technique and in irrmunosuppressive drugs 
and the treatment of rejection phenanenon are suggested to have im
pr017ed short-term survival. 'll1e followi03, however, are not understood: 
1.) '!be cause of both the mortality arrl m::>rbidity that is seen in 

transplant patients. 
2.) '!be impact transplantation will have on the physical and mental 

developnent of children. 

ruGJMENTS FOR: 

Could answer the abol\le questions. 

PrOl7ides scientific basis for a decision. 

Has had precedent in heart transplant trials. 

StLrly could be interrupted at any p:>int should adequate data exist 
to answer ~uestions. 
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ARGUMENTS ~I~T: 

sane desirable carrlidates may not receive transplant during trial 
period. 

May be perceived as needless further stooy to save federal dollars. 

Findings may not a1vance knowledge beyooo that developed at con
sensus conference. 

Private sector insurance C01Terc:ge determination would be deferred, 
limiting availability for sane patients. 

ISSUE IV: Transplantation Advisory Carmittee 

'!here remains a mrnber of bio-ethical , legal, econanic and social questions 
concerning organ transplantation. An a1visory camnittee on transplantation 
soould be established to a1dress these issues. 

'lhis canmittee would be canplsed of }'.i1ysicians, patients or their guardians, 
lawyers, clergymen, econanists and others who would bring a diverse set of 
skills and concerns to bear on these difficult issues. 'lhe canmittee would 
monitor the existing transplant experience as well as new information (i.e., 
clinical trials) to prO<Jide a1vice as oow best to deal with the canplex 
issues involving organ transplantation. 

1. 'lhis ccmnittee should be apP?inted by the President. 

ARGUMENTS FOR PRESIDENTIAL ~E: 

This would underscore the ccmnitment of the Administration toward 
this therapy. 

Reports by this canmittee would receive a wider degree of public 
awareness. 

sane may perceive Secretarial canmittee as lower level decision
making oody. 

2. 'lhis ccmnittee should be appointed by the Secretary. 

AR3lJMENI'S FOR SECRETARIAL <::CMMITI'EE: 

It is more appropriate for this canmittee to answer to the 
Secretary. 

The highly technical information c!rldressed by this canmittee 
would be more appropriate for analysis by the Department of 
Health and Hl.lllan Services. 

It would report to the Secretary, allowing the President the 
option of reviewing the decisions. 



APPENDIX 1 

COSTS FOR BROAD CLINICAL TRIALS (Option 3) 

Year 1 4 Year 2 4 Year 3 4 Year 4 4 Year 5 4 TOTAL 

PROCEDURE 1,200,000 1,200,000 

DATA l 1,120,000 790,000 680,000 620,000 620,000 3,830,000 

ANALYSIS 2 150,000 150,000 300,000 400,000 500,000 1,500,000 

CASES 3 (224) ( 158) ( 1 36) ( 12 4) ( 124) (224) 

TOTAL 2,470,000 940,000 980,000 1,020,000 1,120,000 6,530,000 

If Option 2 is chosen costs would be half of those shown. 

1 Subject costs estimated based on $5,000 per patient per year. Data collection includes 
appropriate clinical and charge information to be developed in linkable, machine readable 
form. 

2 Analytic staff cost include required analytic staff, support staff, and computer costs. 

3 Based on one time intake of 224 cases in the first year with subsequent attrition due to 
mortality. To reach 224 cases, actual intake. May exceed one year. 

4 Five year followup may be required to access long term effects. However, design could allow 
for 1, 3, or 5 year followup end points. 
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APPENDIX 2 

TRANSPLANT CANDIDATES FOR BROAD CLINICAL TRIALS {Option 3) 

PRIVATE MEDICARE MEDICAID TOTAL 

Adults Under 65 0 0 1 1 2 112 

Children Under 18 92 0 20 1 1 2 

Total Patients 92 0 132 224 

Total Costs 18,400,000 0 26,400,000 44,800,000 
{Average cost per 
patient $200,000) 

Federal Costs 0 0 13,200,000 13,200,000 

If Option 2 is chosen no children would be necessary 
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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 3, 1984 

THE FILE /"'i // 

CRAIG L. FULLER~ 

The attached paper on liver transplantation and related issues . .. 
was presented to the President by Secretary Heckler during the ~ 
Cabinet Council on Human Resources meeting today. 

At the conclusion of the discussion, it was determined that 
matter should be reviewed further by OPD and 0MB and, if 
necessary, scheduled for another brief session with the 
President. 

There was no objection to the HHS recommendations to: 

Ban the buying and selling of solid organs whether from a 
living donor or from a cadaver. [I. (1)] 

Use the Private Sector Clearinghouse with feder~l ~. 
participation as the system for encouraging organ donation. 
[II. (2)] 

There were reservations expressed about indicating medicare 
coverage was available for liver transplants, although there was 
no objection to recognizing liver transplantation as an 
acceptable operation. It is this area specifically that 
requires further study. 

This summary should not suggest that other issues will not 
arrise following review of the paper by White House offices and 
other agencies. 

cc: Ed Meese 
Richard Darman 
Jack Svahn 

t"' 



THE SECRETARY OF HEALTH ANO HUMAN SERVICES 

WASHINGTON, 0 .C . 20201 

DEC I 6 198.3 

MEMORANOOM FDR 'ffiE CABINET COUNCIL ON HUMAN RESCXJRCES 

FI01: ~RET M. HOCKLER --f~ w 

SUBJECT: Liver Transplantation and Related Issues (CM429) 

ISSUE 

¼hat should be the Administration p:>licy on liver transplants and related 
subjects? 

BACKGIDUND 

In 1980, the PHS assessed liver transplantation as "experimental" v.hich pre
cl Lrled HCFA fran inclu:linq the procedure as a reimbursable technique (cite). 
In April 1982, the Health Care Financing Administration asked the Public Health 
Service to reassess the safety arrl efficacy of liver transplantation in light of 
new technology, drug therapy, clinical trials, etc. 

Because of the canplex scientific issues, the National Institutes of Health 
convened a Consensus Developnent Conference in June 1983, in which the skills, 
resources arrl institutional supp:,rt needed for liver transplantation were 
discussed. 'Ihe consensus of the participants was that "liver transplanta-
tion offers an alternative therapeutic approach which may prolong life in sane 
patients suffering fran severe liver disease that has progressed beyorrl the 
reach of currently available treatment and consequently carries a prognosis of 
death". fbwever, it was also the consensus that in many forms of liver disease, 
the precise indications and timing of liver transplantation remain uncertain or 
contrO<Jersial. With materials fran these arrl other sources, the Office of 
Health Technology Assessnent developed its rep)rt as to the safety arrl efficacy 
of liver transplantation. 'Ihe rep:>rt indicates that significant advances have 
been mcrle in ht.man liver transplantation so that it can be performed safely arrl 
effectively: a) in carefully selected patients with certain forms of end-stage 
liver disease, b) by transplant surgeons specifically trained to perform the 
procedures, arrl c) in hospitals having special arrangements to Sup[X)rt the 
process. 

There are four related issues to be resolved on this question. First, the 
legality of buying arrl selling solid organs. Secorrl, v.hether the goverrment 
or volmtary agencies will be resp:,nsible for donor identification, recipient 
coordination arrl trans}X>rtation of organs. '.lhird, v.hether r.aHcare will caver 
liver transplantation. Fburth, the canp:,sition arrl structure of an crlvisory 
carmittee to oodress the bio-ethical, legal, eca1anic and social questions 
concerning organ transplantation. 

Not discussed in this paper are the fiscal implications of CO<.Jerage decisions 
accordinq to varying '[X)pulations. It is the presllllption of this Department that 
the medical-scientific questions should be the driving force behioo the decisions 
leooing to a federal policy on organ transplantation. 
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STATEMENI' OF THE ISSUES AND OPTIONS 

ISSUE I: 'Ihe Buying and Selling of Organs 

1. Ban the buying and selling of solid organs whether fran a living donor or 
fran a cadaver. 

2. qJp:)se federal action on the buying and selling of organs. 

ISSUE II: Organ Procuranent Clearinghouse 

1 • Federal organ procurement agency. 
2. Private sector clearinghouse with Federal participation. 

ISSUE III: M:rlicare Coverage for Liver Transplantation 

1. Accept the findings of the NIH consensus conference as a basis for ooverage 
guidelines and limit orocedures to institutions with special capacities. 

2. Cover persons with Biliary Atresia and conduct clinical trials for others. 
3. Establish broad clinical trials involving 224 cases (adults and children). 

ISSUE IV: Transplantation Advisory Canmittee 

1. 'Itlis canmittee should be aprninted by the President. 
2. 'Ihis canrnittee should be apJX)inted by the Secretary. 

ISSUE I: 'Ihe Buying and Selling of Organs 

During this session of Congress, Senator Orrin G. Hatch (R-Utah) and Congressman 
Albert T. GJre, Jr. , ([}-Tennessee) introduced separate pieces of legislation to 
imp:)se a federal ban on the buying ard selling of solid hunan organs, such as 
livers, kidneys, corneas, hearts, lungs, pancreas ard oone. 

On December 6, 1983 the American Medical ~sociation (AMA) joined the American 
Society of Transplant Surgeons, the National Kidney Foundation, the National 
Association of Patients on Herodialysis ard Transplantation in 11 opp:)sing the 
sale of non-renewable, transplantable organs for the pllr{X)se of prof it. •. " In 
addition the AMA JLrlicial Council stated "'Ihe vol tary donation of organs in 
appropriate circunstances is ccmneooable ard is to be encouraged. fb~ver, it 
is not ethical to participate in a procedure to enable a donor to receive pay
ment, other than for the reimbursement of expenses necessarily incurred in 
connect ion with rerroval, for any of the donors non-renewable organs." 

OPTIOOS 

1. Ban the buying and selling of solid organs whether fran a living donor or 
fran a cadaver. ( Such a ban \o.Ould not precllrle payment for the cost of 
locating, harvesting, transp:)rting, storing, matching or transplanting.) 

AR:iUMENTS FOR: 

'!he buying ard selling of organs regardless of the source appears 
rrorally ard ethically repl.)Jnant to rrost of society; sanctioning the 
profitable trafficking in body parts \t,Uuld be unseemly for this Admini
stration. M::>reover, in the case of living donors selling organs, 
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medical ethics would appear to be violated: p.1ysicians performing 
the subsequent transplants would be de facto sanctioning p:>tentially 
dangerous medical procedures for the heal thy donors who have no 
familial ties to the recipient. 

'!his would protect individuals unable to make informed decisions 
(retarded, etc.) fran being exploited for profit. 

canmercialization might give donors an incentive to conceal medical 
history lea::1ing to inappropriate organs being transplanted. 

Public insurance, Medicare and Medicaid v.0uld pay for such transactions, 
requiring the need for a federal regulatory effort. 

ARGUMENTS AGAINST: 

R:>tential donors would be unable to sell organs with the intent of 
giving them to survivors or to charitable causes (non-sale transfer 
would of course remain an option). 

'Ihe nunber of organs available might diminish, assuning the cash 
incentive would increase the nl.lTlber of donors. 

A ban at the federal level could be regarded as intervention in the 
regulation of medical practice, tra::1itionally perfonned by the states. 

A ban has the J.X)tential for creation of a black market for transplant
able organs. 

2. Opp::>se Federal Action on the Buying and Selling of Organs 

ARGUMENTS roR: 

Avoids the need for Federal enforcement efforts. 

Permits the maximum personal liberty in choosing organ disI_X>sal whether 
for profitable, charitable or medical purp:>ses. 

Allows States to regulate this activity (to date, no States have laws 
applicable to this). 

AIGJMENTS AGAINST: 

Places young, poor, bereaved arrl mentally incanpetent persons at risk 
of exploitation. 

N:)t consistent with efforts to achieve orderly arrl safe utilization of 
organs using clinical criteria. 

Due to the inter-state use of organs, Federal action is necessary to 
avoid conflicting State starrlards. 
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ISSUE II: Organ ·Procurement Clearinghouse 

To provide the IOOSt efficient use of scarce human organs, it is necessary to 
have a mechanism for matching donors arrl rotential recipients. Since solid 
human organs have a short period of viability, it is essential that such a 
clearinghouse be operated continuously, as is currently available for kidneys. 

To assist the establishment of such a system for the other organs arrl to develop 
a mechanism for encouraging organ donation, the Surgeon General oonvened t~ 
~rkshops involving organ procurement agencies, transplant surgeons and other 
private sector organizations concerned with organ transplantation. Fran these 
conferences, the .American Council on Transplantation was formed. 

1 • Federal Organ Procurement Agency. 

ARGUMENTS FOR: 

Reflects clear Federal canmitrnent to a lea::lership role. 

Provides sanewhat better rotential for uniform data collection. 

r.bre likely to approach uniform, universal coverage and access. 

ARGUMENTS AGZ\INST: 

Creates the rotential for rx>litical intrusion into the process of organ 
procurement. 

Creates Federal intrusion into an area where voluntary groups have 
already demonstrated effective, coordinated action. 

Reduces incentive for local or regional participation in the process. 

2. Private Sector Clearinghouse With Federal Participation. 

ARGUMENrS FOR: 

.American Council on Transplantation provedes an effective mechanism 
reflecting brocrl-based participation by all major parties of interest. 

Established regional organizations are alrecrly providing an effective 
harvesting arrl referral service arrl can be recrlily integrated for a::lded 
effectiveness for multiple organ harvests fran appropriate available 
donors. 

Avoid another layer of decision-makers in this process. 
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AIG.JMENTS AGAINST: 

Will be perceived by sane as an unwillingness for the Federal govermtent 
to assume resJ;X>nsibility. 

May stimulate jurisdictional disputes between existing organ harvest 
arrl referral organizations. 

ISSUE III: Medicare Coverage for Liver Transplantation 

'rtlere are a significant n\.lllber of medical corrlitions lecrling to end-stage liver 
disease for which liver transplantation offers the only alternative to death. 
Even then, the palliative J;X)tential of transplantation is likely to be effective 
only for certain causes of errl-stage liver disease in selected patients, when 
performed by experienced surgical tecllls with appropriate su~rtive ancillary 
services. 

Even under optimal circunstances, serious questions remain to be addressed to 
assure that diffusion of this technology occurs in an orderly fashion which 
avoids subjecting patients to unnecessary risks and puts scarce institutional 
resources to use for those individuals who have the optimal chance to be helped. 

1. Accept the Findings of the NIH Consensus Conference as a Basis for Coverage 
Guidelines and Limit Procedures to Institutions With Special Capacities 

According to the conference, patients with the following diseases are most 
likely to benefit. Other causes do exist and w:>uld be assessed oo a case
by-case basis: 

o Biliary Atresia 
o Chronic Active Hepatitis 
o Primary Biliary Cirrhosis 
o Type 1 Antitrypsin Globulin Deficiency (Pi ZZ) 
o Wilsons Disease 
o Crigler-Najjar Syndrane 
o Miscellaneous Metabolic Liver Diseases 
o Primary Sclerosing Cholangitis 

Patients whose medical corrlitions ....ould be least likely to be impr01Jed 
by transplantation inclt.rle: 

o malignancy metastatic to liver or where the malignancy exterrls 
beyorrl the liver 

o viral induced liver disease if persisting virus is present 
o alcoholics not in remission 
o active substance abusers 
o diseases likely to recur in the transplanted organ 

l'bte that this J;X>pulation is limited to those conditions outined abo\Je; 
for instance, toose with liver malignancies or for "reformed" alcoholics 
transplantation is likely to be beneficial. 

■ 
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AR:iUMENTS FOR: 

Guidelines were decided by panel of experts. 

Broad level of acceptance in significant parts of the medical 
canmunity. 

Identifies broad outlines of groups l i kely to benefit (i.e., 
children with biliary atresia). 

Excltrles on clinical grounds specific groups unlikely to 
benefit. 

Has p:>tential for restricting the number of centers likely to 
perform the procedure to those with special preparation arrl 
facilities. 

AR:iUMENTS 'AGAINST: 

Medical knowledge continues to expand; it is not known which 
individuals may best benefit fran this procedure. 

The long term survivability of transplant recipients is 1..11clear. 

Scientific questions may renain unansweroo since no guarantee 
exists that data collection would occur. 

Legal issues may arise by excltrling alcoholics and stbstance 
abusers (Section 504) despite basis for exclusion being medical. 

2. Cover Persons with Biliary Atresia and Conduct Clinical Trials for 
Others. 

AR:iUMENTS FOR: 

Largest single category of diseases with both natural history 
data arrl transplant data, thus, adequate information is avail
able to proceoo. 

Coverage for Biliary Atresia supp::,rtable by consensus con
ference. 

Any further information needed on Biliary Atresia can be 
derived fran nearly 100 cases with this diagnosis alre~y 
transplanted. 

It> group of adults large enough to reach meaningfully 
scientific conclusion exists, except malignancy which has 
negative experience. r-bre data necessary for other diseases. 

This procedure currently covered under Medicaid at State option. 
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~ AGAINST: 

W::>uld not answer many questions about Biliary Atresia, such as: 
o who might benefit fran Kasai procedure (an alternative to trans

plantation) aoo 
o when Kasai procedure is followed, successful or not, should trans

plant be done. 

It> greater O\Terall experience with children than crlults: 
o 55% cases, children 
o 45% cases, adults. 

3. Establish Broad Clinical Trials Involving 224 Cases (Adults aoo Children). 

Certain critical questions renain which, when answered, w:>uld enable the 
Secretary to make a decision based on better information than is currently 
available while continuing to allow transplantation for those patients who 
we now believe w:>uld benefit. '!he critical questions presented below re
present a franew:>rk for a collaborative stooy of liver transplant criterion 
in l:x>th the long arrl the short term. 
A. Patient selection; 

Ch the basis of information now available, we do not have definitive 
answers to these imp::>rtant questions: 
1.) ~ich patients are likely to benefit fran transplant? 

o which patients may benefit fran alternative medical aoo 
surgical procedures which can substitute permanently or for 
sane period of time for a liver transplant, (i.e., Kasai 
procedure). 

2.) In which individuals may liver transplants be the only treatment? 
B. I.ong term risks and benefits: 

Recent crlvances in surgical technique and in im1mmosuppressive drugs 
and the treatment of rejection phenanenon are suggested to have im
prwed short-term survival. '!he following, however, are not understood: 
1 • ) The cause of both the mortality arrl morbidity that is seen in 

transplant patients. 
2.) The impact transplantation will have on the physical aoo mental 

developnent of children. 

AIQJMENTS roR: 

Could answer the al:>ove questions. 

Pr01Tides scientific basis for a decision. 

Has hcrl precedent in heart transplant trials. 

Sttrly could be interrupted at any p::>int should adequate data exist 
to answer questions. 



• l 

Page 8 

AffiUMENI'S AGAINST: 

Sane desirable candidates may not receive transplant during trial 
period. 

May be perceived as needless further study to save federal dollars. 

Findings may not crlvance knowledge beyorrl that developed at con
sensus conference. 

Private sector insurance coverage determination would be deferred, 
limiting availability for sane patients. 

ISSUE IV: Transplantation Advisory Carmittee 

'Itiere remains a nunber of bio-ethical, legal, econanic and social questions 
concerning organ transplantation. An crlvisory canmittee on transplantation 
should be established to crldress these issues. 

This canmittee would be canplsed of p-1ysicians, patients or their guardians, 
lawyers, clergymen, econanists and others who would bring a diverse set of 
skills and concerns to bear on these difficult issues. '!tie canrnittee would 
monitor the existing transplant experience as ~11 as new information (i.e., 
clinical trials) to prOtJide crlvice as how best to deal with the canplex 
issues involving organ transplantation. 

1. This ccmnittee should be appointed by the President. 

ARGUMENTS FOR PRESIDENrIAL COOMITI'EE: 

This would underscore the canrnitment of the Administration toward 
this therapy. 

Reports by this canmittee would receive a wider degree of p.mlic 
awareness. 

Sane may perceive Secretarial corunittee as lo~r level decision
making b:xly. 

2. 'Itiis ccmnittee should be aPJ:X)inted by the Secre~. 

~ FOR SECRE'rARIAL COMMITTEE: 

It is more appropriate for this camnittee to ans~r to the 
Secretary. 

The highly technical information crldressed by this canmittee 
· \IOuld be more appropriate for analysis by the Department of 

Health and Hunan Services. 

It would rep'.)rt to the Secretary, allowing the President the 
option of reviewing the decisions. 



APPENDIX 1 

COSTS FOR BROAD CLINICAL TRIALS (Option 3) 

Year 1 4 Year 2 4 Year 3 4 Year 4 4 Year 5 4 TOTAL 

PROCEDURE 1,200,000 1,200,000 

DATA l 1,120,000 790,000 680,000 620,000 620,000 3,830,000 

ANALYSIS 2 150,000 150,000 300,000 400,000 500,000 1,500,000 

CASES 3 (224) ( 1 58) ( 1 36) ( 124) ( 1 2 4) (224) 

TOTAL 2,470,000 940,000 980,000 1,020,000 1,120,000 6,530,000 

If Option 2 is chosen costs would be half of those shown. 

1 Subject costs estimated based on $5,000 per patient per year. Data collection includes 
appropriate clinical and charge information to be developed in linkable, machine readable 
form. 

2 Analytic staff cost include required analytic staff, support staff, and computer costs. 

3 Based on one time intake of 224 cases in the first year with subsequent attrition due to 
mortality. To reach 224 cases, actual intake. May exceed one year. 

4 Five year followup may be required to access long term effects. However, design could allow 
for 1, 3, or 5 year followup end points. 

-



APPENDIX 2 

TRANSPLANT CANDIDATES FOR BROAD CLINICAL TRIALS (Option 3) 

PRIVATE MEDICARE MEDICAID TOTAL 

Adults Under 65 0 0 1 1 2 11 2 

Children Under 18 92 0 20 11 2 

Total Patients 92 0 132 22 4 

Total Costs 18,400,000 0 26,400,000 44,800,000 
(Average cost per 
patient $200,000) 

Federal Costs 0 0 13,200,000 13,200,000 

If Option 2 is chosen no children would be necessary 
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THE WHITE HOUSE 

WASHINGTON 

January 13, 1984 

MEMORANDUM FOR CRAIG FULLER 

FROM: JACK SVAH~ 

SUBJECT: Your January 3rd Memorandum for the File: 
"Liver Transplantation and Related Issues" 

As you know, we have been working to resolve the outstanding 
issues on liver transplantation and organ sale. We are in the 
process of finishing an issue paper for the President on that 
subject. 

I was under the impression, however, that HHS was not making any 
recommendations since they had eliminated any discussion of 
fiscal implications from the paper. Clearly we can't make 
decisions, and I would think they wouldn't make recommendations, 
until they had considered the fiscal impact. 

I'm not in favor of a federal ban on the buying and selling of 
non-renewable organs. I think this is a matter that is more 
emotional than one needing federal policy. States are in a 
position to regulate the health and welfare of their own citizens 
and I certainly think that this is one area that we ought to let 
them handle. It seems a little inconsistent to me that we allow, 
in many parts of the country, a person to sell blood and bone 
marrow , so-called renewable body organs, yet we 're going to pass 
a federal law which prohibits a person from selling from their 
own cadaver other types of body organs. It is all a little 
ghoulish, but a strong argument can be made that, were the sale 
permitted, more organs would be available for transplantation and 
more lives would be saved. 

tore to follow in the body of the report . 

Attachment 

cc: Edwin Meese III 
Richard G. Darman 



THE WHITE HOUSE 

WASHINGTON 

January 3, 1984/ 

MEMORANDUM FOR THE FILE FULLER& FROM : CRAIG L. 

SUBJECT : Liver Transplantation and Related Issues 

The attached paper on liver transplantation and related issues 
was presented to the President by Secretary Heckler during the 
Cabinet Council on Human Resources meeting today. 

At the conclusion of the discussion, it was determined that the 
matter should be reviewed further by OPD and 0MB and, if 
necessary , scheduled for another brief session with the 
President . 

There was no objection to the HHS recommendqtions to: 

Ban the buying and selling of solid organs whether from a 
living donor or from a cadaver. [I . (1)] 

Use the Private Sector Clearinghouse with federal 
participation as the system for encouraging organ donation. 
[II. (2)] 

There were reservations expressed about indicating medicare 
coverage was available for liver transplants, although there was 
no objection to recognizing liver transplantation as an 
acceptable operation. It is this area specifically that 
requires further study. 

This summary should not suggest that other issues will not 
arrise following review of the paper by White House offices and 
other a gencies. 

cc: Ed Meese 
~ Richard Darman 

- / Jack Svah n 



THE SECRETARY OF HEALTH AND HUMAN SERVICES 

WASHINGTON , 0 .C . 20201 

DEC I 6 1983 

MEMORANDUM FDR 'lliE CABINET COUNCIL ON HUMAN RESCX.JRCES 

MARG.l\RET M. HECKLER 7~ w 

SUBJECT: Liver Transplantation and Related Issues 

ISSUE 

(CM429) 

\.mat should be the Administration p:)licy on liver transplants and related 
subjects? 

BACKGRJUND 

In 1980, the PHS assessed liver transplantation as "experimental" which pre
chrled HCFA fran inclu:Hng the procedure as a reimbursable technique (cite). 
In April 1982, the Health Care Financin:J Administration asked the Public Health 
Service to reassess the safety arrl efficacy of liver transplantation in light of 
new technology, drug therapy, clinical trials, etc. 

Because of the canplex scientific issues, the National Institutes of Health 
convened a Consensus Developnent Conference in June 1983, in which the skills, 
resources arrl institutional supp:>rt needed for liver transplantation were 
discussed. 'Ihe consensus of the participants was that "liver transplanta-
tion offers an alternative therapeutic approach which may prolOn:J life in sane 
patients sufferin:J fran severe liver disease that has progressed beyorrl the 
reach of currently available treatment and consequently carries a prognosis of 
death". Ibwever, it was also the consensus that in many forms of liver disease, 
the precise indications and timin:J of liver transplantation remain uncertain or 
contr01Jersial. With materials fran these and other sources, the Office of 
Health Technology Assessment developed its rep:>rt as to the safety arrl efficacy 
of liver transplantation. 'Ihe rep:>rt indicates that significant advances have 
been mcrle in human liver transplantation so that it can be performed safely and 
effectively: a) in carefully selected patients with certain forms of end-stage 
liver disease, b) by transplant surgeons specifically trained to perform the 
procedures, arrl c) in hospitals havin:J special arrangements to supp::>rt the 
process. 

, 

There are four related issues to be resolved on this question. First, the 
legality of buyin:J arrl sellin:J solid organs. Secorrl, whether the government 
or voluntary agencies will be resp:>nsible for donor identification, recipient 
coordination and transp:>rtation of organs. 'Ihird, whether t>Wicare will COJer 
liver transplantation. Fburth, the cc:mp:>sition and structure of an crlvisory 
carmittee to address the bio-ethical, legal, econanic and social questions 
concernin:J organ transplantation. 

IDt discussed in this paper are the fiscal implications of COJerage decisions 
accordin:J to varyin:J p:>pulations. It is the presunption of this Department that 
the medical-scientific questions should be the drivin:J force behind the decisions 
lecrlin:J to a federal p:>licy on organ transplantation. 
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STATEMENr OF THE ISSUES AND OPl'ICNS 

ISSUE I: 'Ihe Buying and Selling of Organs 

1. Ban the buying and selling of solid organs whether fran a living donor or 
fran a cadaver. 

2. CpfOse federal action on the buying and selling of organs. 

ISSUE II: Organ Procurement Clearinghouse 

1 • Federal organ procurement agency. 
2. Private sector clearinghouse with Federal participation. 

ISSUE III: ~icare Coverage for Liver Transplantation 

1. Accept the findings of the NIH consensus conference as a basis for coverage 
guidelines and limit procedures to institutions with special capacities. 

2. CDver persons with Biliary Atresia and conduct clinical trials for others. 
3. Establish broad clinical trials involving 224 cases (crlults and children). 

ISSUE IV: Transplantation Advisory Canmittee 

1. 'Ihis canmittee should be app'.)inted by the President. 
2. 'Ihis canmittee should be app:,inted by the Secretary. 

ISSUE I: The Buying and Selling of Organs 

During this session of Congress, Senator Orrin G. Hatch (R-Utah) and Congressman 
Albert T. G::>re, Jr., (D-Tennessee) introduced separate pieces of legislation to 
irnr:ose a federal ban on the buying arrl selling of solid human organs, such as 
livers, kidneys, corneas, hearts, lungs, pancreas and bone. 

On December 6, 1983 the American Medical Association (AMA) joined the American 
Society of Transplant Surgeons, the National Kidney Foundation, the National 
Association of Patients on Herodialysis and Transplantation in "opp'.)sing the 
sale of non-renewable, transplantable organs for the purr:ose of profit ••• " In 
crldi tion the AMA Judicial Council stated "'nle voluntary donation of organs in 
appropriate circumstances is cacmendable and is to be encouraged. fb'wever, it 
is not ethical to participate in a procedure to enable a donor to receive pay
ment, other than for the reimbursement of expenses necessarily incurred in 
connection with rerroval, for any of the donors non-renewable organs." , 

OPl'ICNS 

1. Ban the buying and selling of solid organs whether fran a living donor or 
fran a cadaver. ( Such a ban ~uld not precll.rle payment for the cost of 
locating, harvesting, transr:orting, storing, matching or transplanting.) 

ARGUMENTS FOR: 

'Ihe buying and selling of organs regardless of the source appears 
rrorally and ethically repugnant to 1IDst of society; sanctioning the 
profitable trafficking in body parts ~uld be unseemly for this Admini
stration. l'-breover, in the case of living donors selling organs, 

• 
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medical ethics \o,Ould appear to be violated: :p1ysicians performing 
the subsequent transplants \o.Ould be de facto sanctioning p::>tentially 
dangerous medical procedures for thehealthy donors who have oo 
familial ties to the recipient. 

'Ihis · \o.Ould protect individuals unable to make informed decisions 
(retarded, etc.) fran being exploited for profit. 

canmercialization might give donors an incentive to C'Onceal medical 
history lecrling to inappropriate organs being transplanted. 

Public insurance, Medicare and Medicaid \o.Ould pay for such tr ans act ions , 
requiring the need for a federal regulatory effort. 

ARGUMENI'S AGAINST: 

R:>tential donors \o.Ould be unable to sell organs with the intent of 
giving them to survivors or to charitable causes (non-sale transfer 
\o.Ould of course remain an option). 

'Ihe number of organs available might diminish, assuning the cash 
incentive \o,Ould increase the number of donors. 

A ban at the federal level C'Ould be regarded as intervention in the 
regulation of medical practice, trcrlitionally performed by the states. 

A ban has the p::>tential for creation of a black market for transplant
able organs. 

2. Opp)se Federal Action on the Buying and Selling of Organs 

ARGUMENTS FOR: 

Avoids the need for Federal enforcement efforts. 

Permits the maximum personal liberty in choosing organ disp::>sal whether 
for profitable, charitable or medical purp::>ses. 

Allows States to regulate this activity (to date, no States have laws 
applicable to this) . 

AIGJMENTSAGAINST: 

Places young, p:>or, bereaved arrl mentally incanpetent persons at risk 
of exploitation. 

N::>t consistent with efforts to achieve orderly arrl safe utilization of 
organs using clinical criteria. 

Due to the inter-state use of organs, Federal action is necessary to 
avoid C'Onflicting State starrlards. 
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ISSUE II: Organ Procurement Clearinghouse 

To pr011ide the most efficient use of scarce hunan organs, it is necessary to 
have a mechanism for matching donors am fX)tential recipients. Since solid 
human organs have a short period of viability, it is essential that such a 
clearinghouse be operated continoously, as is currently available for kidneys. 

'lb ' assist the establishment of such a system for the other organs am to develop 
a mechanism for encouraging organ donation, the Surgeon General a:mvened t\t,Q 
\t,Qrkshops involving organ procurement agencies, transplant surgeons and other 
private sector organizations concerned with organ transplantation. Fran these 
conferences, the American Council on Transplantation was formed. 

1 • Federal Organ Procurement Agency. 

ARGUMENTS FOR: 

Reflects clear Federal canmitrnent to a leooership role . 

Pr011ides s::xnewhat better fX)tential for uniform data collection. 

r.bre likely to approach uniform, universal coverage and access. 

ARGUMENTS AGAINST: 

Creates the fX)tential for fX)litical intrusion into the process of organ 
procurement. 

Creates Federal intrusion into an area where voluntary groups have 
already demonstrated effective, coordinated action. 

Reduces incentive for local or regional participation in the process. 

2. Private Sector Clearinghouse With Federal Participation. 

ARGUMENI'S FOR: 

American Council on Transplantation pr011edes an effective mechanism 
reflecting broa:3-based participation by all major parties of interest . 

Established regional organizations are alreooy pr011iding an effective 
harvesting arrl referral service am can be reooily integrated for ooded 
effectiveness for multiple organ harvests fran appropriate available 
donors. 

Avoid another layer of decision-makers in this process. 
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AlGJMENTS AGAINST: 

Will be perceived by sane as an unwillingness for the Federal governnent 
to assume resr,:onsibility. 

May stimulate jurisdictional disputes between existing organ harvest 
aoo referral organizations. 

ISSUE III: Medicare Coverage for Liver Transplantation 

'!here are a significant nt.:mber of medical oorrlitions lea:ling to end-stage liver 
disease for which liver transplantation offers the only alternative to death. 
Even then, the palliative r,:otential of transplantation is likely to be effective 
only for certain causes of errl-stage liver disease in selected patients, 'I/then 
performed by experienced surgical teams with appropriate supp::>rtive ancillary 
services. 

Even under optimal circlltlstances, serious questions remain to be addressed to 
assure that diffusion of this technology occurs in an orderly fashion which 
avoids subjecting patients to unnecessary risks and puts scarce institutional 
resources to use for those individuals 'I/tho have the optimal chance to be helped. 

1. Accept the Findings of the NIH Consensus Conference as a Basis for Coverage 
Guidelines and L1mit Procedures to Institutions With Special Capacities 

Acoordi~ to the oonference, patients with the following diseases are most 
likely to benefit. Other causes do exist and YtOuld be assessed on a case
by-case basis: 

o Biliary Atresia 
o Chronic Active Hepatitis 
o Primary Biliary Cirrhosis 
o ~ 1 Antitrypsin Globulin Deficiency (Pi ZZ) 
o Wilsons Disease 
o Crigler-Najjar Syndrane 
o Miscellaneous Metabolic Liver Diseases 
o Primary Sclerosing Chola~itis 

Patients whose medical oorrlitions YtOuld be least likely to be improoed 
by transplantation incltrle: 

o malignancy metastatic to liver or where the malignancy exterrls 
beyorrl the liver 

o viral induced liver disease if persisti~ virus is present 
o alcoholics not in remission 
o active substance abusers 
o diseases likely to recur in the transplanted organ 

N::>te that this population is limited to those conditions outined abcNe ; 
for instance, toose with liver malignancies or for "reformed" alooholics 
transplantation is likely to be beneficial. 
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AffiUMENI'S FOR: 

Guidelines were decided by panel of experts. 

Broad level of acceptance in significant parts of the medical 
canmmity. 

Identifies broad outlines of group:3 likely to benefit (i.e., 
dlildren with biliary atresia). 

Exclt.rles on clinical gromds specific group:3 unlikely to 
benefit . 

Has p::>tential for restricting the number of centers likely to 
perform the procedure to those with special preparation and 
facilities. 

AffiUMENI'S AGAINST: 

Medical knowledge continues to expand; it is not known which 
individuals may best benefit fran this procedure. 

The long term survivability of transplant recipients is unclear. 

Scientific questions may renain unanswered since no guarantee 
exists that data collection ~uld occur. 

Legal issues may arise by exclt.rling alcoholics and st.bstance 
abusers (Section 504) despite basis for exclusion being medical. 

2. Cover Persons with Biliary Atresia and Conduct Clinical Trials for 
others. 

AffiUMENT3 FOR: 

Largest single category of diseases with both natural history 
data and transplant data, thus, adequate information is avail
able to proceed. 

Coverage for Biliary Atresia supp::>rtable by consensus con
ference. 

Any further information needed on Biliary Atresia can be 
derived fran nearly 100 cases with this diagnosis alrecrly 
transplanted. 

No group of adults large enough to reach meaningfully 
scientific conclusion exists, except malignancy which has 
negative experience . M:)re data necessary for other diseases. 

This procedure currently covered mder Medicaid at State option. 

I 
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AffiUMEN1'S AGAINST: 

W)uld not answer many questions about Biliary Atresia, such as: 
o who might benefit fran Kasai procedure (an alternative to trans

plantation) arrl 
o when Kasai procedure is followed, successful or not, should trans

plant be done. 

No greater ooerall experience with children than crlults: 
o 55% cases, children 
o 45% cases, adults. 

3. Establish Broad Clinical Trials Involving 224 cases (.Adults arrl Children). 

Certain critical questions remain which, when answered, t,,0uld enable the 
Secretary to make a decision based on better information than is currently 
available while continuing to allow transplantation for those, patients who 
we now believe would benefit. 'lhe critical questions presented below re
present a franet,,0rk for a collaborative sttrly of liver transplant criterion 
in ooth the long arrl the short term. 
A. Patient selection: 

Q1 the basis of information now available, we do not have definitive 
answers to these imp::,rtant questions: 
1.) vtiich patients are likely to benefit fran transplant? 

o which patients may benefit fran alternative medical arrl 
surgical procedures which can substitute permanently or for 
sane period of time for a liver transplant, (i.e., Kasai 
procedure). 

2.) In which individuals may liver transplants be the only treatment? 
B. I.Dng term risks and benefits: 

Recent crlvances in surgical technique and in irranunosuppressive drugs 
and the treatrnent of rejection phenanenon are s~gested to have im
prooed short-term survival. 'lhe following, however, are not understood: 
1 • ) The cause of both the mortality arrl rrorbidi ty that is seen in 

transplant patients. 
2.) The impact transplantation will have on the physical arrl mental 

developnent of children. 

AIGJMENTS FOR: 

Could answer the al:xNe questions. 

Prooides scientific basis for a decision. 

Has had precedent in heart transplant trials. 

Sttrly could be interrupted at any p::,int should adequate data exist 
to answer ~uestions. 
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AR:;UMENrS N;AINST: 

Sane desirable carrlidates may not receive transplant during trial 
period . 

May be perceived as needless further stt.rly to save federal dollars. 

Findings may not crlvance knowledge beyorrl that developed at ron
sensus conference. 

Private sector insurance COJerage determination would be deferred, 
limiting availability for sane patients. 

ISSUE IV: Transplantation Advisory Carmittee 

'!here remains a nunber of bier-ethical, legal, econanic and social questions 
ronceming organ transplantation. An crlvisory canmittee on transplantation 
should be established to crldress these issues. 

This camnittee would be canplsed of :p1ysicians, patients or their guardians, 
lawyers, clergymen, eronanists and others who would bring a diverse set of 
skills and roncems to bear on these difficult issues. '!he camnittee would 
monitor the existing transplant experience as ~11 as new information (i.e., 
clinical trials) to prO<Jide advice as oow best to deal with the canplex 
issues involving organ transplantation. 

1. This carmittee should be appointed by the President. 

~ FOR PRESIDEm'IAL COMMITI'EE: 

This would underscore the C'ClTIITlitment of the .Administration toward 
this therapy. 

Rep:>rts by this canmittee would receive a wider degree of p.iblic 
awareness. 

Sane may perceive Secretarial conmittee as lo~r level decision
making oody. 

2. '!his ccmnittee should be appointed by the Secretary. 

~ FOR SECRFJrARIAL COMMITTEE: 

It is more appropriate for this canmittee to ans~r to the 
Secretary. 

The highly technical information addressed by this canmittee 
w::>uld be more appropriate for analysis by the Department of 
Health and Hunan Services . 

It would rep:>rt to the Secretary, allowing the President the 
option of reviewing the decisions. 



APPENDIX 1 

COSTS FOR BROAD CLINICAL TRIALS (Option 3) 

Year 1 4 Year 2 4 Year 3 4 Year 4 4 Year 5 4 TOTAL 

PROCEDURE 1,200,000 1,200,000 

DATA l 1,120,000 790,000 680,000 620,000 620,000 3,830,000 

ANALYSIS 2 150,000 150,000 300,000 400,000 500,000 1~500,000 

CASES 3 (224) ( 1 58) ( 1 36) ( 124) (124) (224) 

TOTAL 2,470,000 940,000 980,000 1,020,000 1,120,000 6,530,000 

If Option 2 is chosen costs would be half of those shown. 

1 Subject costs estimated based on $5,000 per patient per year. Data collection includes 
appropriate clinical and charge information to be developed in linkable, machine readable 
form. 

2 Analytic staff cost include required analytic staff, support staff, and computer costs. 

3 Based on one time intake of 224 cases in the first year with subsequent attrition due to 
mortality. To reach 224 cases, actual intake. May exceed one year. 

4 Five year followup may be required to access long term effe6ts. However, design could allow 
for 1, 3, or 5 year followup end points. 

' \ 



APPENDIX 2 

TRANSP LANT CANDIDATES FOR BROAD CLINICAL TRIALS (Option 3) 

PRIVATE MEDICARE MEDICAID TOTAL 

Adults Under 6 5 0 0 1 1 2 1 1 2 

Children Unde r 18 92 0 20 11 2 

Total Patients 92 0 132 224 

Total Costs 18,400,000 0 26,400,000 44,800,000 
( Average cost per 
patient $2 00, 0 00) 

Federal Costs 0 0 13,200,000 13,200,000 

If Option 2 is cho sen no children would be necessary 




