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GAY VOTE

THE NATIONAL CONVENTION PROJECT

1469 Church Street, N.W., Washington, D.C. 20005 (202) 265-9529

THE 1980 REPUBLICAN PLATFORM:
Implications for the Civil Rights of Gay Americans

In 1980, gay Americans find that the most visible source of
discrimination against them is their own government. Many government
agencies still fire employees, and the armed forces routinely discharge
men and women, solely because they are homosexual. Immigration officers
still deny visas to foreign visitors, solely because they are homosexual.

The 1980 Republican Platform contains a number of warning signs
that Governor Reagan's constituency will resist any attempt to deal
with such discrimination.

The draft equal rights plank submitted to the Platform Committee
originally stated simply that "no individual should be victimized by
unfair discrimination.” However, the Committee amended the plank on
the motion of Guy Farley, Jr., of Virginia, by adding the words "because
of race, sex, advanced age, physical handicap, difference of national
origin or religion, or economic circumstance." Mr. Farley told the
Committee that he was offering his amendment in order to make clear
that equal rights "doesn't include homosexual rights."

The Committee also added a family protection plank which supports
"legislation protecting and defending the traditional American family
against the ongoing erosion of its base in our society.”" In offering
this plank, Donald White of Alaska explained that his purpose was to
support Senator Laxalt's bill, S. 1808, the "Family Protection Act."
There was only one vote against the adoption of this plank, cast by
John Leopold of Hawaii (who also led the fight for planks favoring
the ERA and freedom of choice on abortion). Among other things,

S. 1808 would: deny gay people the assistance available to other
Americans under the Legal Services Corporation Actj; deny the Federal
funding available to other service organizations to those within the
gay community; and amend the Civil Rights Act to state that no action
taken by an employer or labor organization "with respect to an indi-
vidual who i1s homosexual" shall ever be deemed to be an unlawful
employment practice. ‘

A third potential problem area 'is indicated by the Platform's
plank on immigration and refugee policy. This plank makes no explicit
refe?ence to gay people, but states that: "to the fullest extent
possible those immigrants should be admitted . . . who are willing to
accept the fundamental American values and way of 1life." This may
bode ill for attempts to eliminate the exclusion from America of
foreigners such as Cuban refugees from anti-gay persecution.
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ISSUES: FEDERAL EMPLOYMENT

The federal government is America's largest employer.
It is a powerful example to other employers. In many situa-
tions, the federal government still makes decisions to hire
or discharge employees solely on the basis of their sexual

orientation. This is a bad policy. It is an unwarranted
intrusion by the government into the private lives of its
citizens. It is also inefficient, because it deprives the

government of the services of competent, dedicated employees.

For many years, the U.S. Civil Service Commission per-
sisted in discharging federal employees if it learned that
they were gay. Ten years ago, the Commission lost the case
of Norton v. Macy, 417 F.2d4 1161 (D.C. Cir., 1969). There,
a divided Court of Appeals held that the Civil Service Com-
mission's statute did not permit it to dismiss homosexual
employees except "for such cause as will promote the effi-
ciency of the service." The Court also stated that "the
notion that it could be an appropriate function of the
federal bureaucracy to enforce the majority's conventional
moral code of conduct in the private lives of its employees
is at war with elementary concepts of liberty, privacy, and
diversity." This case was followed in two others, Society
for Individual Rights v. Hampton, 63 F.R.D. 399 (U.S. D.C.,
N.D. Calif. 1973), and Baker v. Hampton, 6 EPD Par. 9043
(U.s.D.C., D.C. 1973), which ordered the Civil Service
Commission to reinstate fired homosexual employees.

The Civil Service Commission capitulated on July 3, 1975,
by amending 5 C.F.R. Sec. 731.202, defining criteria for
hiring and firing: "immoral conduct" was eliminated as a
basis for action; and the new regulation required a specific
determination, in order to hire or fire, that any conduct
interfere with the effective performance of duties. The
Commission noted in its implementing Federal Personnel Manual:
"Court decisions require that persons not be disqualified
from Federal employment solely on the basis of homosexual
conduct."”

Despite this reversal by the Civil Service Commission,
the federal government persists in discharging employees
solely because they are gay.
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In the first place, many civil service employees (and
many employees in private industry working under government
contracts) must have security clearances in order to perform
their work. The security clearance program was established
by an executive order that states "sexual perversion" as a
basis for denying a security clearance. In July, 1979, the
Deputy Under Secretary of Defense specifically defended this
basis for denying security clearances. 1In a recent case,
the Defense Mapping Agency discharged a young cartographer,
Richard Melchiono, because he had been denied a security
clearance on the basis of his "admitted homosexuality."
Since clearances are denied to "out" gay people it is
difficult to justify such actions on the basis of suscepti-
bility to blackmail. The security clearance program really
operates indirectly as the kind of bureaucratic "respectability"
program or "social and sexual conformity" program of which
the direct application was condemned in Norton v. Macy.

Secondly, many federal jobs are not in the civil service
system. The State Department and the FBI are examples of this.
In two pending cases, the FBI fired two filing clerks with
unblemished work records, Donald Ashton and John Calzada,
because the Bureau learned that they were gay. In Ashton v.
Civiletti (D.C. Cir. October 4, 1979), the court noted that
"the Bureau seems preoccupied with what might well be thought
the private lives of its employees."

The largest category of federal employees outside the
civil service system is the military. All three services
continue to discharge competent, dedicated men and women
solely because they are gay. The most notable current cases
are Ensign Vernon Berg in the Navy and Sergeant Leonard
Matlovich in the Air Force. The administrative board which
discharged Sergeant Matlovich because of his acknowledged
homosexuality noted his "outstanding" 12-year military
career during which he had been awarded the Bronze Star
and the Purple Heart. The same regulations that produced
the discharge of Sergeant Matlovich permit the military to
retain on active duty a heterosexual soldier with two
felony convictions.

Frequently, the federal government faces difficult
problems of proof when it tries to stop private employers
from discriminating--private employers can, and often do,
argue that their written employment criteria are solely
job-related. There are no problems of proof in showing that
the federal government discriminates against lesbians and

gay men--such discrimination is still explicit government
policy in many fields. This policy can and should be changed
immediately by the issuance of an executive order.
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ISSUES: IMMIGRATION AND NATURALIZATION

The Immigration and Nationality Act (8 U.S.C. Sec 1182 (a) (4))
makes ineligible for visas, and excludes from admission to the
United States, "aliens afflicted with psychopathic personality,
or sexual deviation, or a mental defect." The Department of
Justice has just ruled that the Immigration and Naturalization
Service must continue to exclude men and women who are homo-
sexual from visiting the United States under the terms of this
law.

The Immigration and Nationality Act is the culmination

of a century of restrictive immigration legislation. In 1880,
Congress acted to exclude Chinese laborers. By 1917, Congress
had broadened this exclusion to cover most "Asiatics" (with a
careful exception for Iranians). While Congress was broadening
racial exclusions it was also defining ever-greater numbers of
"qualitative” exclusions--for instance, idiots and polygamists,
then persons afflicted with tuberculosis, then anarchists, then
illiterates, alcoholics, and "persons of constitutional psycho-
pathic inferiority."

In 1952, the McCarran-Walter Act, 66 Stat. 163, added an
exclusion for "aliens afflicted with psychopathic personality,
epilepsy, or a mental defect." The Public Health Service
reported to Congress when it was considering the McGCarran-Walter
Act, that those persons afflicted with psychopathic personality
"frequently include those groups of individuals suffering from
addiction or sexual deviation... Ordinarily, persons suffering
from disturbances in sexuality are included within the classi-
fication of 'psychopathic personality with pathologic sexuality’
This classification will specify such types of pathologic
"behavior as homosexuality or sexual perversion which includes
sexual sadism, fetishism, transvestism, pedophilia, etc."

In 1962, the U.S. Court of Appeals for the Ninth Circuit
invalidated a deportation order on the grounds that the term
"psychopathic personality" was unconstitutionally vague as
applied to a homosexual alien, Fleuti v. Rosenberg, 302 F.2d
652. Congress retorted in 1965 by amending the McCarran-
Walter Act to add an exclusion for "sexual deviation" so as

Y
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"to resolve any doubt," 79 Stat. 919. This amendment proved
to be unnecessary, since the Supreme Court ultimately upheld
the "psychopathic personality" clause as a basis for the
deportation of a homosexual alien, Boutilier v. Immigration
and Naturalization Service, 387 U.S. 118 (1967).

The Boutilier case exposed the implications of excluding
gay people from admission to the United States. In dissenting
at the Court of Appeals level, Judge Moore noted, "The majority
upholds the deportation of a young man who arrived in this
country in 1955, who has worked hard and gainfully ever since,
who is respected in his work, and most of whose close relations-
including his mother, his stepfather, and three of his five
brothers and sisters-reside in this country,"” 363 F.2d at 496.
Justice Douglas, dissenting from the Supreme Court decision,
in Boutilier, quoted Sigmund Freud: "'Homosexuality is assuredly
no advantage, but it is nothing to be ashamed of, no vice, no
degradation, it cannot be classified as an illness; we consider
it to be a variation of the sexual function produced by a
certain arrest of sexual development. Many highly respectable
individuals of ancient and modern times have been homosexuals,
several of the greatest men among them (Plato, Michelangelo,
Leonardo da Vinci, etc.)'."™ Justice Douglas added: "It is
common knowledge that in this century homosexuals have risen
high in our public service--both in Congress and in the
Executive Branch--and have served with distinction. It is
therefore not credible that Congress wanted to deport everyone
and anyone who was a sexual deviate, no matter how blameless
his social conduct had been nor how creative his work nor how
valuable his contribution to society."™ 387 U.S. at 129-130.

After the Boutilier case (and after the 1965 revision
of the Immigration and Nationality Act), the American Psychia-
tric Association ceased to classify homosexuality as a mental
disease. Accordingly, the U.S. Public Health Service now
refuses to determine if aliens referred to it by the Immigra-
tion and Naturalization Service are "sexual deviates", on the
ground that no such medical condition is recognized to exist.
Despite all this, the Justice Department has determined the
law requires that INS continue to exclude homosexuals from
admission to the United States.

Two means are available to reverse current policy. .The
first is to have the Justice Department reconsider and reverse
its administrative determination. The 1965 addition of
"sexual deviates" to the McCarran-Walter Act was intended to
return the law to the status quo ante the Fleuti case--in
other words, to restore the original intent of the Act. And
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the legislative history of the McCarran-Walter Act indicates
that "sexual deviates" would "frequently" or "ordinarily"--
be excluded as psychopathic personalities--but not always.
The legislative history also indicates that the term "sexual
deviates" was broader than--not synonymous with--"homosexuals".
Thus, the legislative history of the McCarran-Walter Act as
amended leaves some room for an administrative determination
that homosexuality per se is not a sufficient basis for
denying entry into the country. Congress intended to exclude
"sexual deviates" whose pathological sexuality makes them
psychopathic. Since the medical profession has recently
determined that homosexuality per se is not pathological, the
"sexual deviates" clause of the Act should not be used to
exclude persons who are merely homosexual~-rather, it should
only be used to exclude those rare people whose sexuality

is demonstrably pathological.

The second means available for reversing current policy
is to have Congress amend the Act. This would be a more
definitive result than a new administrative determination,
but it would be more difficult to achieve, given the distaste
of Congress for confronting controversial issues.

Nevertheless, two such bills to amend the Immigration and Nationality
Act are now pending in the Congress--S. 2210, sponsored by Senator Cranston,
and H.R. 6303, an identical bill in the House. (See Attachment A.)



96t CONGRESS
w22 H, R. 6303

To repeal section 212(a)(4) of the Immigration and Nationality Act, as amended,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JANUARY 28, 1980

Mr. BerLeNsoN (for himself, Mr. Dixon, and Mr. WAXMAN) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL

To repeal section 212(a)(4) of the Immigration and Nationality

Act, as amended, and for other purposes.

[u—y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That paragraph (4) of section 212(a) of the Immigration and
Nationality Act is hereby repealed.

SEcC. 2. Section 212(a) of the Immigration and National-
ity Act is further amended by adding the following after para-
graph (3):

“(4) aliens afflicted with psychopathic personality

O W =3 & Ot = W N

or a mental defect;”.
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ISSUES: NON-GOVERNMENTAL DISCRIMINATION

Two similar bills, now pending in the Congress, deal with
non-governmental discrimination against gay people. Since a
need has been demonstrated, Congress should pass such legislation.

H.R. 2074, in the House of Representatives, would amend
existing civil rights legislation to add discrimination based
on sexual orientation to those categories of discrimination

prohibited in employment, housing, and public facilities. (See
Attachment A). This bill currently has 54 Democratic and
Republican co-sponsors. (See Attachment B).

S. 2081, in the Senate, would prohibit discrimination
based on sexual orientation in employment. (See Attachment C).
The bill is currently co-sponsored by Senators Tsongas (D-Mass.),
Weicker (R-Conn.), and Moynihan (D-N.Y.).

The most thorough existing survey of non-governmental
discrimination on the basis of sexual orientation was conducted
by the Oregon state government's Task Force on Sexual Preference.
The Task Force began its work after the 1975 session of the
Oregon legislature; it distributed questionnaires to thousands
of homosexual and heterosexual members of the public, conducted
public hearings and individual interviews. The remainder of
this paper presents the principal conclusions of the Task Force,
adopted in its final report of December 1, 1978,

The Task Force recommended legislation prohibiting dis-
crimination on the basis of sexual orientation in employment.
The Task Force wrote: "employees' rights of privacy need respect
and protection. Employers have no legitimate interest in the
personal or sexual lives of their employees except where there
is misconduct which affects job performance (Final Report, p.61)."
The Task Force "accumulated considerable evidence of
employment discrimination..,.,(M)en and women may be denied
employment once their sexual orientation becomes known...Their
sexual orientation may become known after a co-worker sees them
"exchange a hug after work with a friend, or because of their
honesty in acknowledging their sexual orientation in an encounter
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group sponsored by their employer, or because they confided in
a co-worker who chooses to betray their confidence (pp.47-48)."

"Most homosexual men and women report that although they
have not actually yet been discriminated against in employment,
they experience considerable insecurity because they know that
they could be discriminated against...One way to appreciate the
pressure which this creates is to imagine what it would be like
if you were married but felt that you had to keep it a secret
from the people at work. There is very little you could talk
about concerning your life away from work which you would not
have to distort in order to conceal the existence of your spouse
and the importance of that person in your life (pp.49-50)."

"Heterosexual employees, as well as homosexual employees,
may be terminated or never promoted because they 'look gay' or
'act gay'~--at least to someone (pp.53-54)."

Having found that there was a need for legislation pro-
hibiting discrimination in employment, the Task Force considered
the possible negative effects of such legislation.

First, the Task Force found, on the basis of its surveys,
that "In contrast to other minority groups (and) contrary to
the stereotypes, homosexual men and women are not concentrated
in a few occupations. We are not faced with the question 'What
would happen if homosexuals were allowed in certain occupations?'
The prediction that there will be negative consequences if homo-
sexual people are permitted in certain occupations ignores the
fact that homosexual men and women are already working in every
area and the negative consequences predicted by some have not
occurred (p.45)."

Further, the surveys of the Task Force showed that "contact
with co-workers who acknowledge their homosexual orientation
produces an increase in positive attitude and a decrease in
feelings of discomfort about homosexuals, a reaction contrary
to the prediction that knowing one's colleague or boss is homo-
sexual would have disturbing effects (pp.56-57)."

The Task Force refuted two other common misconceptions.
(1) "The proposed legislation prohibits discrimination on the
‘basis of sexual orientation, not sexual misconduct. An employer
can always act against a member of a protected group for 'cause'
which is work related. Any person, heterosexual or homosexual,
who had a history of sexual misconduct involving children could
be denied employment working with children (pp.61-62)."
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(2) "(A)ffirmative action or quotas are not being proposed
for homosexuals because there are differences between employ-
ment discrimination on the basis of sex and race. Because
women and minorities are readily identifiable by their
appearance, they have been systematically excluded from
particular job categories. 1In contrast, because homosexuals
are not readily identifiable by their appearance, they have
been erratically excluded from all kinds of employment, but
continue to be represented in all job categories (p.60)."

/C>
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86Ta CONGRESS
18T SESBION H. R. 2074

To prohibit discrimination on the basis of affectional or sexusl orientation, and for

other purposes.

IN THE HOUSE OF REPRESENTATIVES

FeBRUARY 8, 1979

Mr. WEiss introduced the following bill; which was referred jointly to the
Committees on the Judiciary and Education and Labor

A BILL

To prohibit discrimination on the basis of affectional or sexual

® 1 » O o W N =

orientation, and for other purposes.

Be it enacled by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Civil Rights Amendments
Act of 1979,

PUBLIC FACILITIES
SEc. 2. Section 301(a) of the Civil Rights Act of 1964
(42 U.S8.C. 2000b(z)) is amended by inserting after “reli-

gion,” the following: “affectional or sexual orientation,”.
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FEDERALLY ASSISTED OPPORTUNITIES
SEc. 3. Section 601 of the Civil Rights Act of 1964 (42
U.S.C. 2000d) is amended by inserting after “color,” the fol-
lowing: “affegtional or sexual orientatioh,".
EQUAL EMPLOYMENT OPPORTUNITIES

Sec. 6. (a) Sections 703(z), 703(b), 703(c), 703(d),

703(e), 703(j), 704(b), T06(g), and 717(a) of the Civil Rights -

Act of 1964 (42 U.S.C. 2000e-2, 2000e-3, 2000e-5,
2000e-16) are amended by inserting after “sex,’”” each place
it appears the following: “affectional or sexual orientation,”.

(b) Section 717(c) of such Act (42 U.S.C. 2000e-16) is
emended by inserting ", affectional or sexual orientation,”
after “sex”’,

(c)(1) Section 703(h) of such Act (42 U.S.C. 2000e-2) is
amended by inserting after “‘sex,” the first place it appears
the following: “affectional or sexual orientation,”.

(2) Such section 703(h) is further amended by inserting
. affectional or sexual orientation,” ﬁfter “gex” the second
place it appears.

INTERVENTION AND PROCEDURE

SEc. 7. Section 902 of the Civil Rights Act of 1964 (42

U.S.C. 2000h-2) is amended by inserting after “sex” the

following: ", affectional or sexual orientation,”,

(/
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Gay Rights National Lobby

1606 17th Street, N.W, . Washington, D.C. 20009 o (202) 462-4255

The following are co-sponsors of H.R. 2074, the federal gay civil rights
legislation, which was introduced in the 96th Congress by Congresspeople
Ted Weiss (D-N.Y.) and Henry Waxman (D-Calif. )

Ted Weiss (D-New York) Martin Szbo (D-Minnesota)
Henry Waxman (D~California) George Miller (D-California)
Tony Beilenson (D-California) Richard Ottinger (D-New York)
Mike Lowry (D-Washington) - Bill Brodhead (D-Michigan)
John Burton (D-California) : Mike Bames (D-Maryland)
Mickey Leland (D-Texas) Toby Moffet (D-Connecticut)
Phil Burton (D-California) Elizabeth Holtzman (D-New York)
Jonathan Bingham (D-New York) Norman Mineta (D~California)
Ron Dellum§ (D-California) Charles Diggs (D-Michigan)
Bill Gray (D-Pennsylvania) Parren Mitchell (D-Maryland)
Julian Dixon (P-California) Walter Fauntroy (D-Washington D.C.)
Bob Edgar (D-Pensylvania) |
Don Edwards (D-California) Ed Markey (D-Massachusetts)
Jim Weaver (D-Oregon) John Conyers (D-Michigan)
Augustus Hawkins (D-California) Fred Richmond (D-New York)
Les Aucoin (D-Oregon) Jim Shanncn (D-Massachusetts)
Shirley Chisholm (D-New York) William Iehman (D-Florida)
Iouis Stckes (D-Chio ~ Sidney Yates (D-Illinois)

. William Green (R-New York) Gerry Studds (D-Massachusetts)
William Clay (D-Missouri) Pete Stark (D-California)
Ben Rosenthal (D-New York) James Scheuer (D-New York)
Pat Schroeder (D-Colorado) Stewart McKinney (R-Connecticut)
Paul McCloskey (R-Califomnia) Robert Garcia (D-N.Y.)
Charles Rl (ot Toxk Rovert Mataui, (0-Cniz.)
Leon Panetta (D-Calif) James Corman (D-Calif.)
Ed Roybal (D-Calif) Rick Nolan (D-Minn.)

Bob Carr (D-Mich) Bob Duncan (b-Ore,) _ ,
' John Anderson (R-Illinois)

[
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96TH CONGRESS
Lo S, 2081

To prohibit employment discrimination on the basis of sexual orientation.

IN THE SENATE OF THE UNITED STATES

DeceMBER 5 (legislative day, NOVEMBER 29), 1979

Mr. TsoNaas (for himself, Mr. WEICKER, and Mr. MoyNIHAN) introduced the
following bill; which was read twice and referred to the Committee on Laber
and Human Resources

A BILL

To prohibit employment discrimination on the basis of sexual

orientation.

1 Be ut enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
EQUAL EMPLOYMENT OPPORTUNITIES

SECTION 1. (a) Sections 703(a), T03(b), 703(c), 703(d),

703(e), 703(), 704(b), 706(g), and 717(a) of the Civil Rights

Act of 1964 (42 U.S.C. 2000e-2, 2000e-3, 2000e-5,

2000e-15) are amended by inserting after “‘sex,” each place
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it appears the following “sexual orientation”’.
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(b) Section 717(c) of such Act (42 U.S.C. 2000e-16) is
amended by inserting ‘‘sexual orientation,” after ‘‘sex,”.

(c)(1) Section 703(h) of such Act (42 U.S.C. 2000e-2) is
amended by inserting after ‘“‘sex,” the first place it appears
the fallowing: “sexual orientation,”

(2) Such section 703(h) is further amended by inserting
“sexual orientation,” after “sex,” the second place it
appears.

DEFINITION

SEc. 2. As used in amendments made by this Act, the
term “‘sexual orientation” means male or female homsexual-
ity, heterosexuality, and bisexuality by orientation or
practice.

TO PREVENT MISINTERPRETATION

SEc. 3. No amendment made by this Act shall be con-
strued to permit or require—

(1) the determination that discrimination exists to
be based on any statistical differences in the incidence
of persons of a particular sexual orientation in the gen-
eral population as opposed to in the activity wherein
such discrimination is alleged; or

(2) the fashioning of any remedy requiring any
sort of quota for the activity wherein such discrimina-
tion is slleged for persons of any particular sexual

orientation.

O
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HOUSING SALE, RENTAL, FINANCING AND BROKERAGE
SERVICES

Sec. 8. (a) Section 804 of the Act entitled “An Act to
prescribe penalties for certain acts of violence or intimidation
and for other purposes,” (42 U.S.C. 3604), is amended by
inserting after “‘religion,” each place it appéa.rs the following:
“affectional or sexual orientation,”.

(b) Section 805 of such Act (42 U.S.C. 3605) is amend-
ed by inserting after “reﬁgion," the following: “‘affectional or
sexual orientation,”’.

(c) Section 806 of such Act (42 U.S.C. 3608) is amend-
ed by inserting after ‘‘religion,” the following: “affectional or
sexual orientation,”’.

PREVENTION OF INTIMIDATION

Sec. 9. Section 901 of the Act entitled “An act to pre-
scribe penalties for certain acts of violence or intimidation,
and for other purposes,” (42 U.S.C. 3631), is amended by
inserting after “religion,” each place it appears the following:
“affectional or sexual orientation,”, '

DEFINITION

Sec. 11. As used in the amendments made by this Act,

the term ‘“‘affectional or sexual orientation’’ means male or
'male homosexuality, heterosexuality, and bisexuality by

rientation or practice.
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TO PREVENT MISINTERPBETATION
SEc. 12. No amendment made by this Act shall be con-
strued to permit or require—

(1) the determination that discrimination exists to
be based on any statistical differences in the incidence
of persoﬂs of a particular affectional or sexual orienta-
tion in the general population as opposed to in the ac-
tivity wherein such discrimination is alleged; or

(2) the fashioning of any remedy requiring any
sort of quota for the activity wherein such discrimina-
tion is alleged for persons of any particular affectional

or sexual orientation.
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Doug Bamlow

The Gay Issue: |
Double-Edged Pughts

The current dehate over gay rights -

“has obscured thereal issue—the differ-

- ence between two principles. One is dis-

crimination by the state against
homosexuals; the other is discrimina-
tiont- by private individuals against
homosexuals—and state action to pre-
vent such discrimination by individu-
als.

A clear example of the first kind of
discrimination is the recently defeated
Proposition 6 in California. The meas-

. ure would have let local school hoards

dismiss (or refuse to hire) any emplayee

Mr. Bandow {s a law student at-
 Stanford University. )

; -who had engaged in homosexual activ-

fty ‘likely to come to the attention of
children. It might even have applied to
people who were not homosexual them-
selves but who “advocated” homosex-
uality.

By making open homosexuality itself
a basis for dismissal, the law would
have |institutionalized discrimination
by the state against individuals because
of a characteristic unrclated to their
performance as teachers. Such a law

_ would not have accounted for the indi- ~

vidual characteristics of the particular

- . teacher involved since, in any specific

‘case, the homosexuality might not af-

- fect the students or the effectiveness of

the teacher. Moreover, even {f it did
have such an cffcct, it micht he more
than balanced by an exemplary record
of competence, compassion and experi-
ence.

This Is akin to discrimination on
grounds of any other personal decision,
political, sexua] or social. But unless the

decision gets in the way of personal .

performance, individuals should not be
penalized by the government for them.
Moral and religious qualms about
homosexuality may be legitimate, but
they do not give rise to a moral right to
withhold government jobs, benefits or
services because of them.

‘The worst form of such governmen-
tal discrimination has been criminal
sanctions against homosexual acts be-
tween consenting adults. These laws
are wrong for the same reasons Prop-
osition 6 was wrong: They discriminate

" on the basls of an irrelevant personal

decision. But criminal sanctions go fur-
ther, punishing people directly for
their pcrsonal choices, in an area
where the government has no business
being. Being fired from one’s joh is a
sovere, yet indirect, form of punish-
ment, but it docs not compare with the
stigma, loss of liberty and disruption of
one’s life that result froin criminal
prosecution and imprisonment.
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However, after having fought the
coercive power of the state for years,:

homosexual-rights activists are nowi . -
trying to marshal that same coercive! . - .

C-

- power on their own behalf. At all levels '
of government they have been seeking
legislative intervention to stop discrimi- /
nation by private individuals against"
homosexuals. 4

The string of recently repealed ho-:
mosexual-rights ordinances are examp-\
les of their activities. The ordinances. .
generally ban discrimination by private -
individuals against homosexuals in em--
ployment, housing and accommoda-*
tions; almost 40 cities across the nation
have adopted similar measures.

The problem with these laws is that Y,

they violate the rights of homosexual-+ -~

phobic people. For just as government
action should not be used to discrimi- -
nate against homosexuals, it should not

-be used to bludgeon people into accept- -

ing homosexuality in their private af- -
fairs. Private individuals should be free ,

T

“Just as government -
action should not be

used to discriminate ~ 5 -
against homosexuals, it
should not be used to
bludgeon peaple into -
accepting homosexuality
in their private affairs.” -

to associate with, rent to and do bust.
ness with other individuals who make
whatever voluntary decisions (whether
sexual, social or political) they prefer. .
Though such discrimination may be
silly, dumb and even immoral in some-
one else’s eyes, that “someone else” has
no right to interfere in these personal
choices of individuals. Freedom in-'
cludes the freedom to be wrong.

Homosexuals have the right to decide, "
what sort of life they will lead. Once -
they've made that decision, they should .
not suffer discrimination by the state .
because of it. However, they must ac.
cept the consequences of their choice;
they have no right to use the state to
suppress the prejudices of people
against theic own lifestyle decisions. If
homosexuals have the right to assert /
their own lifestyles, others have the
right to run their own lives based on
t.hosesame choices, :

[
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Statement by Ronald Reagan. Fall, 1978 .

. I don't approve of teaching a so-called gay lifestyle in
our schools, but there is already adequate legal machlnery* to

deal with such problems, if and when they arise.

-

This measure has nothing to do with those special so-called

'gaf rights issues in Dade county, Florida and elsewhere. Inetead,
it has the potentlal of 1nfr1ng1ng on ba51c rlghts of prlvacy and-
tperhaps even constltutlonal rights.

'~ - Tt is cumbersome and. has potential for real mischief. For
_example; it wou;d.fequire that if a complaint is filed agaiqsp
..inteachef a full_éublic.hearing must be held by the school.bodr@.
* What if an-overwrought youngster,-disappointed by bad grades,

imagined it was the teacher's fault. and struck out by accus;ng

the teacher of advocatlng homosexuality? The school board, |
-sitting -= in effect =-=- as a court, would have to judge the

""'matter in public. Innocent lives could be ruined. Under present

law, such matters can be investiéated first to see if they have

- .any merit.

Proposition 6 is not needed to protect our children -- we

have that legal protection now. It could be very costly to

- implement and it has the potential for causing undue harm to

people. ~
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«.% _According to various legal experts, 1nclud1ng Attorney General
Evelle Younger. " . :






