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- A WHIG VIEW OF THE REPUQLIC
The title of this talk exists only ﬁecause John Lohg

insisted that the program had to show one. He didn't know what -
it meant and he said none of you would either but that University

of Chicago audiences were used to titles whose meanings are murky

or perhaps nonexistent. I would like to reassure you that I know

what the title meansiand what I am going to talk about. I would

like to, but I can't. To take a line from Browning, when I wrote

that title, only God and I knew what it meant. Now only God knows.
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- Twenty minutes from now, He may not know. ' =
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It is a particular pleasﬁre to be with an audience of -
University of Chicago alumni. I don't know why, but there it is.
There is something distinctive about graduates of the University
of Chicago, though it seems to me also indefinable. Not long ago
a reporter from Time came by. He wanted to do an article on the
Chicago influence that was waxing in Washington. I told him he
didn't have a story, that there is no characteristic common to
Chicago graduates, and when the piece appeared in the magazine I
was convinced he didn't have a story. And yet there seems to be
one if songgaéy cou;d write it. Chicago graduates have something in
cemmsn,~§ome elusive but significant trait, just as Harvard graduatesA

W - * ] ]
Ve and Yale graduates have theirs. Perhaps it is no more than this.

W ,’w —
. A:.u In the time when most of us went to the Unive;siz;gland presumably

g»fii);- this is still true -- at least, I met John Wilson, the new President

1Lr73" for the first time the other night, and he overheard me saying this
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and insisted it was still true -- in that time the University of
Chicago had ihe most insistently intellectual atmosphere of any
uﬁiversity or community I have ever known. There are powerful

minds at other universities, perhaps some other faculties have as
impressive a collection of star-quality intellects, but nowhere else
have I seen and felt the insistent pressure of a community devotion
to intellectuality. Both the college and the law school were like
that. In two years of dormitory life I do not recall a single bull
session about girls or sports, though there was considerable interest
in the one category and at least an awareness that the other existed.

Instead, we were continually tugging on some subject like free will

versus predetermination, and the resident Marxist - the housimi

office appeared to have assigned a Marxist to every corridor, aé_a

e

facility, like a bathroom == was continually trying to show that
Lenin had solved the problem. The proof on that particular issue,
I recall, was a line from Lenin that resolved the apparent dilemma
by pointing out that freedom consisted in the recognition of
necessity.

Gady
And that I think is what binds us -~ not-Lenin otﬁthe

WV~ S oY [l X Zeb aard :M)
recognition oﬁjnecessitz’—- and to some degree sets us apart from

graduates of other schools who had the experience in lesser degree:

Ea e

a shared memory of an intellectual awakening of unmatched intensity
and ofﬁjﬁy in the experience.
The other thing that binds us is that fact that Edward

- “‘Mw
Levi keeps reappearing in our lives. That means samethéngkto all

Sukna o

Chicago graduates but it is a particularly poignant thought for its
‘'law school alumni. In those days I sometimes thought that Edward Levi

was not so much a person as an experience —— a complex, often



unsettling, and.occasionally searing experience. I remember the
night when an Assistant Attorney General who was privy to half
the secrets on the Hill came into my office and said, "You must
know this guy who is going to be the new Attotney General; somebody
named E4 Levi." Yes, I knew the guy. My mind went back at once
to the first class on the first day in law school. Elements of

s Sl Jid it e et ane 44 AT way Y.
the Law. Lev%“}ooked at us, ranged before him in ranks of innocence,
and said: "I won't keep you long today. I won't keep you long
because I don't have anything to say to you. I don't have anything
to say to you because you are too ignorant to talk to." After that
he got personal.

You can imagine the heightened expectations that I '§f
carried into the first staff meeting with the new Attorney Genef%l.
Fortunately, he seemed to think the intervening years had at least
made conversation possible.

He has also brought §tability to a turbulent Department.

In a period of less than a year and a half I worked with four
Attorneys General and four Deputy Attorneys General, and sometimes
it hardly seemed worth making the effort to scrape up an acquaintance.
The new Attorney General would arrive in a cab and ask it to wait.
The situation reminded me of the old war movie, "Dawn Patrol."” When
the White House announced it was sending over a fresh Attorney General
I wanted to say 'You can't send a kid up in this thing."

| But Ed Levi has changed all that. There is even a rumor
he is sitting for an nil~pprtrait instead of a Polaroid snap.

And now that things have settled down at the Department

of Justice and the end of my own tenure is in sight, and I begin to



contemplate leaving to enjoy once more what some genius has called
the leisure of the theory class, I have naturally asked myself
whether my experience here provokes any thoughts about the country
A/*\J K k- > M‘(twmm v Come ol 3T o 208, BT e osenmmad L wo=Sd {ra
‘and its dlrectlon.,\Oddly enough, the office of Solicitor General 1&&5é3;
M}-&IM@ <
is not too bad a vantage point for asse531ng Ehe—dioseston=—cf=—ha
Repulbiie. The flow of issues in litigation, the types of laws that
are being considered and enacted, the nature of the disputes between
the President and the Congress, all of these go past and all of them
suggest something about what we are becoming.
G

We will be discussing trends that seeqﬂominous, but they

are only trends, and Adam Smith reminds us that there is a lot of

ruin in a great nation. For that reason, I stress at the outset

Ly

that this is not a forecast, -delivered with glum relish, of the
demise of the Republic. It is an attempt, necessarily in summary
form, to name a danger than can be averted.

My dominant impression of the peril of our time, and
the time that stretches ten or twenty or thirty years ahead of
us, is that expressed by Walter Bagehot:

The characteristic danger of great nations,

like the Romans and the English, which have

a long history of continuous creation, is

that they may at last fail from not compre-

hending the great institutions which they -
- have created.

- We seem to be courting that danger. The dominant strains
of opinion at the moment appear to be egalitarian and legalistic,
joined, rather ominously, to a simplistic view of the society and
its possibilities for improvement.

These are not qualities that bode well for a society

that thrives because of an enormously complicated interaction of forces
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and institutions. Powerful ideas tend to be simple ideas.

°

Unfortunataljifhut inevitably, our constitutional system, the
iﬂ%titutions of capitalism, the desirability of social and economic
hierarchy, and the limits of the law's effectiveness in achieving
a better society, these require sophistication and a complex under-
standing.

It is not at all paradoxical that support for
institutions that require, for their full appreciation, a sophisticated
understanding should be declining even as education is prolonged and
spread more widely than ever before in our society. The complexity
of the institutions and relationships that constitute our society;
was never well understood. Their strength and freedom instead "
rested in no small measure on an ignorant, unreasoned, awed
acceptance. The extension of the suffrange and the spread of
education, particularly university education, has served drastically
to reduce that awe and acceptance without increasing, in anything
like the same proportions, the reality of understanding. We are
left unhappily in between, without either the stability of respect
rooted in ignorance or the support of respect shored up by
sophistication.
| It is this condition -- the somewhat simple-minded |

e

cynicism of what we think of as the intellectual classes -- that

h] Vg
:EE:Eéjfopermits the major forces of our time to produce what Robert Nisbet

calls the twilight of .authority. I think no one can successfully
dispute the existence of a decline in authority. It is customary,
almost obligatory in Washington, to lay that decline to Watergate

and Vieéﬁi , but it clearly began before either of those events



had any substantial impact upon public opinion. The argument
could in fadf'be made that the decline of authority had more to do

< - SVPT. S VY
with causing Watergate and Vietnam than ﬁeﬁm

el

Those two agonies, in any event, would account only for
the decline in the power of the Presidency, hardly for the general
disrepute of government, including the Congress which did so much
to end each of them. But one has only to look over the American
scene, which in this resembles the western world generally, to
perceive that institutional and societal authority has declined

in all of its espects, and that this decline can have nothing to

Hh' K

do with Vietnam and Watergate. The total importance placed on those'

events may be nothing more than a symptom of Washington's absorption

in its own affairs and 1ts consequent belief that its scandals and

disasters and triumphs are the cause of everything else in the country.
But look at all of the other major institutions of the

societf. Have the universities gained or lost in authority in the

last decade? Have the major corporations gained or lost in authority?

Have political parties gained or lost? The answer is clear for all

of them. They have lost authority, they have lost prestige and

power, ndﬁghgy have done so precipitously. Not long ago -- when

"x.‘&‘r
most: of unvlite students in fact -- the university turbulence and

“ %

destruction of both property and standards of performance during

the late 1960's would . have been unthinkable. And do not imagine

that the standards have Been completely restored. A very short
time ago it would have been politically unimaginable that a bill

to break up the major oil companies would be more than a Semesie™s

lad



‘dream; now é%%gés a chance of becoming law. Within recent memory
political p@?i;as commanded strong allegiance and their leaders
could mﬁke or break candidates. However recent that was, it is
certainly now only a memory.

Social authority, too, which consists of the community's

confidence in its values and a willingness to enforce them, is in

decline. It takes self-confidence to punish for crime, but punishment

rates in the United States and all of the western world decline at
the same time as crime rates soar. It takes self-assurance to
enforce community standards of behavior, yet, though most of us
do not like it, pornography in its ugliest forms has become what a

, =
national magazine calls a plague. N

It is though the American institutional landscape haszbeen
flattened. And that is precisely what has happened and is happening.
Many people welcome the.flattening. ‘Théy think it means greater
freedom for the individual, greater power for him or her through
participation. They are quite wrong. For reasons I will address
in a moment, the decline of power centers is an aminous development

for the safety, comfort, and freedom of the individual.

Thevdecline of authority is in large measure caused by

P .

an upsurge : in the last decade or so of egalitariansim,

AN
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particularly-dn intellectual circles, or circles that assume

intelléétﬁal mannerisms and attitudes, and that upsurge reinforces

a native populism that distrusts all centers of power, governmental

and private. My point is not that egalitarianism as an ideal is

sterile, nor even that equality of condition can never be achieved --

e |
R
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though I would be happy to argue some other time that both of those
propositions are true. In fact, it does not matter to my argument
whether the phenomenon described is thought of am pejoratively as
egalitarianism or favorably as compassionAI;::;cial justice. I will
use the word I prefer but you may, if you wish, substitute one of
the others for it.

My thesis is that we misundersfand our institutions
of government if we believe they can accommodate an increasingly
egalitarian morality. The sense that something is going wrong with
government, that it has become overly instrusive and meddlesome,
accounts, I think for much of the anti-Washington sentiment that
has become such a popular theme in the primaries. All of the §§¥ong
candidates left in the field are, fo some degree, capitalizing gn ;
an antipathy to Washington. But the interesting thing is that
the public does not connect the things it dislikes about Washington
with the things it wants Washington to do.

According to the Wall Street Journal a g?oup of voters in
the Pennsylvania primary told its reporter that taxes and government
spending are outrageously high but the government has an obligation
to pay more to old people, provide improved heaith care to everybody,
and guarantee a job to anyone who wants to work. Moreover, government
bureaucrats are interfering in too many things but Washington should
begin to hold down utility bills and medical costs, break up the oil
companies, and limit imports.

The prospect,‘then, ig for increasing dislike of government
coupled with insistence that there be more government. Some trends

long evident in this town are, therefore, likely to get worse no

PO



matter which party is power. The prospect is that government will
become less d;mocratic, that it will become increasingly less
effective, and that it will become increasingly disliked. That is
not a description of a stable society and we do well to be concerned
about the outcome of these processes.

Under the pressures of egalitarianism -- compassion,
fair play, call it what you will -- we, along with every other
western nation, are steadily transforming ourselves into a highly-
regulated welfare state, which means that the tasks government
undertakes grow steadily more numerous and always more complex. That
raises a severe problem of institutiénal overload. I won't pause to
" establish so obvious a truth but some notion of its magnitude may be

S h b : '

grasped from the fact,“primarily due to the proliferation of programs
and regul#tions, that government litigation in the Supreme Court
during a ten-year period increased two and one-half times.

There are economies of scale in governmental institutions,
as in all others. Elecggd representatives cannot begin to makeall
of even the major decisions that pervasive government continually
requires. Since we can hardly have a dozen Congresses and Presidents
simultaneously at wark, the only alternative is the increasing
bureaucratization of those insfitutions. It is a common observation
that the staffs of elected officials often possess an ideological
slant of their own and have become forces to be reckoned with even
by the officials. Also-inevitable is greater delegation of both
executive and legislativé powers to semi-independent and increasingly

independent bureaucracies.
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Congress can alter the decisions made by bureaucracies
but so much law is made by them that no legislature can focus on
more than a small fraction of the choices made. Sometimes a
subcommittee can but a subcommittee or its staff is not the Congress.
Moreover, the bureaucracies develop small but intense constituencies
who often have more political influence than a vaguely and generally
aggrieved electorate. .

The upshot is that democratic processes become increasingly
irrelevant. They are simply less and less the processes by which
we are actually governed.

It is also apparent that government will become increas}ngly
incompetent and hence less respected. The first reason is that;&
ovefloaded institutions do not perform well. Though it is not
widely recognized, we are now facing just such a crisis in the federal
courts. As caseloads rise, for example, courts of appeals are cutting
back time for oral arguﬁent, eliminating it altogether in many cases,
handing down decisions without written opinions, cutting back on
conferences. They are being converted from deliberative institutions
to paper-processing institutions by the workload we thoughtlessly
thrust upon them, and there are those who think it observable that
their performance has begun to deteriorate.

Tﬁat is unfortunate for a variety of reasons. One is that N
with the decline in authority of other institutions that create and
sustain social norms and ethical values, law is asked to take over
more of that indispensabie‘role. But as law proliferates and is made
up faster and faster, and is often not justified by opinions, it tends

to become intellectually incoherent and inconsistent within itself.
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It loses its integrity. Law in that condition cannot command
respect and cannot succeed as a generator or a bulwark of moral

consensus.

What is true of overloaded, increasingly bureaucratized
courts is true of Congress and the Presidency. The level of their
performance must necessafily decline, they must necessarily take
positions that are soon retracted or reversed, because both
institutions necessarily operate in large measure through staffs
that contain within tﬂemselves competing interests and varying
judgments.

Matters become worse when one turns to the various

&

=

Executive Branch departments and agencies and the independent agehcies..
These are organized as fragmented bureaucracies with specialized .
functions and single goals. None of them is authorized or equipped
to consider all of the relevant factors in a situation. Thus,
Murray Weidenbaum points out that federal food standards press for
easy-to-clean surfaces in meat-packing plants, which usually means
tile or stainless steel, and that raises problems for occupational
safety and health because of the decibel level.

A businessman I know says he is having trouble getting
a plant in operation because one federal agency requires round toilet
seats ang another demands split toilet seats. Tales of this sort are
endless.: It is no wonder that the public dislikes the officious
intermeddling that it‘a;so demands. The public policies we support
in principle are deformed; occasionally reversed, in the process

The prospects, then, are for the continued rsJL*~%

andfgrowing unpopularity of government. -

of their application.
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That unpopularity, combined with the levelling

~impulses off;éalitarianism and'populism, leads to moves to reduce

the power of the Presidency, to cut the autho;ity of committee
chairmen in Congress, to open both executive and legislative

committee decisional processes to scrutiny. Indeed, our current
distrust of authority is so great that we seek to hedge the perrs

not only of government and not only of ‘large corporations but of private
institutions such as universities. Authority is deeply resented and
feared in any form, and not only legislatures and agencies but courts
are willing as never before to scrutinize every exercise of discretion.
One incessantly sued college president reports that his mother now

i

refers to him as "my son, the defendant.’ > N
i mewurml‘fzﬁa; 7:

Wi i iti i i .
e are creating conditions, in sum,Ayhere public policy ,uu&tv

cannot be rationally made and seems bound to fail and to be seen to e

fail.

We are all too likely to damage our institutions permanently
by assigning them tasks they cannot possibly fulfill under conditions
that guarantee ineffectiveness, demanding of them a Utopia they are
powerless to create, and then despising them for their failure.

Under those conditions the institutions will lose their
morale, their virtue, and their integrity. This may be what Martin

Mayer meant when he wrote: "In our time, in public and private

N -

organiziéiﬁnsquth, it is not power but incompetence that tends to
corrupt; and absolute incompetence corrupts absolutely."” I leave
you to choose your own favorite example.

I suggested earlier that a situation of this sort is

unlikely to prove stable, but so long as we are unaware that our

demands create our unhappiness, any change is unlikely to be for the

AP FSTTENY
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better. A public that knows its frustration but is unable to
analyze its cause is in a pecuqair political mood. In The Lonely
Crowd David Riesman observed that as audiences lose confidence in
their ability to judge the technical merits of public performers,
they are likely to begin judging qualities such as sincerity which,
" often quite erroneously, they imagine themselves able to detect.

That may be happening in our politics. Again, I leave you to chose .

your own example. ‘ﬂ{b* - ﬂrLLmL

If it is happening, if the public does feel frustrated, s
& the authority and effectiveness of public and private institutions

A
continue‘/tt decline, then the only effective mode of competing for

leadership is likely to be populist demagoguery, perhaps joined to

mass movements. I need not dwell on the bleakness of that outccme. _ :
Whether or not this has been a Whig view of the Republic

I leave you to judge. But I shall close with the reminder that no

political trend is inexorable. Many of the ends we now seek through

direct bureaucratic manipulation of people and social processes can

be achieved through automatic and market mechanisms if we understand

our institutions better. But the truth remains, and must not be blinﬁ?d,

that much that government seeks to do cannot be done without courting

the dangere I have described. We shall have to choose.| Adam Smith

did say that there was a lot of ruin in a great nation but he did '

not say the supply was inexhaustible. e
7 ) ' \‘\\
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National Council of Jewish Women
15 East 26th Streec ® New York, NY. 10010
Telephone: (212) 532-174Q

Director of Public Relations
Michele Spirn

For Release: IMMEDIATE RELEASE ‘L
Contact: CONTACT:  Michele Spirn, Ext. 234 ‘ﬂ”’

NCJW EXPRESSES OPPOSITION TO BORK'S APPOINTMENT TGO SUPREME COURT

New York, NY-- The National Council of Jewish Women (NCJUW) today expressed its
oppositfon to the appointment of Judge Robert H. Bork to the United States
Supreme Court. NCJW National President Lenore Feldman said, "The National
Council of Jewish Women is deeply concerned by the nomination of Judge Bork
because of his public positions on critical issues affecting minorities,

women and the constitutional rights of all Americans. We believe that the

Supreme Court requires a balanced rather than an extremist view of our society;

therefore, Judge Bork is a poor candidate for a seat on the highest court of

the land."

"NCJW, which has a long history of advocacy for affirmative action and civil
rights, is deeply troubled that Judge Bork has not been supportive of programs
and opportunities for minorities. In addition, we find his strong stand against

reproductive choice and other women's rights untenable. We believe that women

and minorities in the U.S. are not prepared to relinquish the progress they have

made because of Judge Bork's opinions."

"Finally, Judge Bork's position on public funding of religious schools would
w
erode the Constitution's intent on separation of church and state--ironically,

in a year when we are celebrating the bicentennial of that historic document."

Established in 1893, the National Council of Jewish Women is the oldest Jewish
women's vnluntear arganization in America. NCJW's more than 106,000 member< in
200 Sections nationwide are active in the organization's priority areas of women's

issues, Jewish life, -aging, children and youth, Israel and Constitutional rights.
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July 10, 1987

Judge Bork and the Democrats

the Suprenmie Court” To answer the question

intelligently vou need to know a lot of things.
As.2e trom the basic questions of what standards
tire Senate ought to apply it judging nominees and
Fow Judge Borh's constitutional philosophy will
plav out on the court, there is a mountain of
published work and court opinions to be read. It
zi#> usually helps to pose questions to the nomi-
nee 1n a public hearing and take account of his
responses. Apparently this
is too much to ask of the chairman of the
committee that will consider the nomination.
While claiming that Judge Bork will have a full
and fair hearing, Sen. Joseph Biden this week has
pledged to civil rights groups that he will lead the
opposition to confirmation. As the Queen of
Hearts said to Alice, “Sentence first—verdict
afterward.”

Ben. Biden's vehement opposition may surprise
those who recall his statement of last November
in a Philadelphia Inquirer interview: “Say the
aimimstration sends up Bork and, after our inves-
tigation, he locks a lot like Scalia. I'd have to vote
€ e mim, and of the [special-interest! groups tear
tnat’s e medwine 'L have to take.”

S HOULD JUDGE Robert Bork be elevated to

.oz s
e ey

That may have been a rash statement, but to
swing refiexively to the other side of the questian
at the first hint of pressure, claiming the leader-
ship of the opposition, doesn't do a whote lot for
the senator's claim to be fit for higher office. Sen.
Biden's snap position doesn’t do much either 1o
justify the committee's excessive delay of the
start of hearings until Sept. 15. If minds are
already made up, why wait?

A whole string of contenders for the Democrat-
ic presidential nomination have reacted in the
same extravagant way. Maybe Judge Bork should
not be confirmed. But nothing in their overstated
positions would persuade you of that. These
Democrats have managed to convey the impres-
sion in their initial reaction nof that judge Bork is
unqualified to be on the Supreme Court, but
rather that they are out to get him whether he is
or not. Judge Bork deserves a fair and thorough
hearing. How can he possibly get one from Sen.
Biden, who has already cast himself in the role of
a prosecutor instead of a juror in the Judiciary
Committee? If there is a strong, serious case to
be argued against Judge Bork. why do so manv
Democrats se-em w.~tung 0 mike it and aira..
to Listen to the other side?

)



Edwin M. Yoder Jr.
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The Real Robert Bork

Laaduag the o large of U Ughtweight
biigade: agauial the Burk nosislion,
Sen baward  Rowwdy  congues  up
bttt h visons of a Anwrca
wivth wons i woukl be lucal wto
Lt h-alley abariiz-aes,” blachs “ait db sei-
togaled tu b coaniens” and Trogue
o . L brcak down Gl dows W
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Adbu Slevensun sl to call wiutecollar
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S~oator Tessey. You would have advised the court against it

Mo T T wondd have—it g a hutle hid to speak without putting
v e mesitntiena) context, I it were that kind of an important ease
avowirs the solicitor General would confer with other members of
“ Tustiac Department about it In that kind of conference 1 would

cocadvised against urging a fane man, one vote” position. I would
i~ heave wishad, whether miy advice were accepted or not. to explain
o e conrt that there were the following options. kinds of roads the
court might takeo and try to explain to the best of my ability what I
cersdered ta be the benefits or costs or detriments to each such option.

Senator Tessrey, And that despite the fact that the Attorney Gen-
cral requested you to argue in favor of “one man, one vote?”

Mrc Bonk. Tthink T wonld sav to the Attorney General ar that time.
T will do e T also wonld advise that we explain to the court. since
we have an obligation to the court that a private litizant does not
alwavs have, that we explain to the conrt what some of the problems
witie that approach may be and what alternative approaches there
X.A;Q‘x\t b-?.

Sonater Teswyey, Well, if a “one man. one vote™ ease should arise
vicie vou ave the Solicitor General, would vou file an amicus brief
attompting to limit the doctrine of “one man. one vote™ as enunciated
enothe enurt?

M Bork. I have not made any decision about 1t. Senator. in fact
Ll mot even thought about it. T do not think 1t is hikely to come up
herause the court has on its docket this term reapportionment cases
from all over the country. and T think it is a good guess that they
tntend to review that entive field. Whether they will confirm “one man.
ame vote” or move to somce other position, I do not knov.

Senator Tunyey. Do vou think that vou could sign a brief that was
i.consistent with vour personal views?

My Borx. I think T can. Senator.and T know that T have.

Senator Texxey. 1 have ather questions but T do not want to take
the time if there ave others who have questions,

Senntor Hresxa, (3o nhead. :

Semitor Tuxxey. In an August 1963 New Republic article vou
opposed the enactment of the then proposed Interstate Public Accom-
modations Act. Ina subsequent Jetter. vou stated :

The proposed legisiation. which would coerce one man to associafe with
another on the ground thnt his personnl preferences are not resm<table, repre-
sents such an extranrdinary incursion Into {ndividual freedom, and opens up so
mangs possibilities of governimnental coercion on similar prineiples, that it ought
to fall within the aren where Inw s regnrded as improper.

In light of this statement of your beliefs, I would like to ask you a
fow questions about enforcement of the Civil Rights Act.

Mr. Bork. Senator. may I

Senator TrNNEY. Yes.

Mr, Borr. T should say that T no longer ngree with that article and
I have some other articles that I no longer agree with. That happens to
b one of them. The reason 1T do not agree with that article, it seems to
me I was on the wrong tack altogether. It was my first attempt to
write in that field. 1t seems to me the stature has worked very well and
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I donot see any problonwith the statute. and were that to be proposed

tonley T wound support at.

Renatar Marntas, Waould the ¥ nator from California vield for just

snanate n the liehit of his previous generous offer.
~coaatar Tessey, Yes,

Sonutor Matnne Iounfortunatelvo have to leave the committee in a

frw nainutes and 1 have just two or three very bricef questions,

Lot rec sav, first of 8l that T was considerably encournged and
vivased Ly e colloquy between vou wid Senator Hart in which you
~ated you: convietion, which is a conviction I share. that the Con-
gress is still the repository of the power to decide the issne of war
andd pedce. 1t is an nmportant statement on youir part and once that I

weleome and applaud,

You sard that this was just a general constitutional conviction on
vour part. not one that yvou had thought out in its tactical agpects and
how it wounld be implemented. 1 would like to offer one possible means
of nmplementing it. one that 1 certainly hope we will never resort to.
ene that 1 hope that the Inbricant of goodwill that hus kept the Gov-
eriment working for so long will prevent us from ever resorting to,
b it s the simple act of one Chamber of the Congress. either the
1Touse or the Senate. fatling to concur in an appropriation bill to

supply the funds to continue hostilities,

t would seem to me. and 1 would like to ask you what yvour attitude
would be. that this would simply be the end of it. if either the House
or Senate did not approve an appropriation bill or did not act on it

one wayv or the other.

Mr. Bonrk. Senator, I must say T really have not studied this aspeet
f the question at all. What we have, what the Senator had there, is
that T was a discussant on a panel. and the panel was about the Cam-
bodian incursion, and I was merely suggesting the range of powers
that 1 thought the Constitution suggested were appropriate to the
Trezident. on the one hand. and the Congress, on the other. and I am
afraid that is about as far into that field T have gone. Ultimately. I
think. war or peace is for the Congress. I have not really thought
about hLiow. in varying situations. the Congress makes its will known

if 1t wWishes to.

Senator MatnHias, 1 feel that as you enter the field you are on the

right path and I walk with you.

I have only one other question to ask and it is are you currently

of counsel in any active litigation?

Mr. Borg. I am currently an attorneyv for two plaintiffs in anti-
trust cases in New Haven. I intend. if confirmed, to wind up my par-

ticipation in those cases nltogether very shortly.
Senator MaTH1as. Either to resign as counselor or
Mr. Bork. In fact, I have fled n motion in one case to wit
as counsel, The judge asked thnt I stay in for n while longer, and I
thought it was proper to do so until confirmation or something of
that sort eccurred, because it i3 a ease I started and had been the prime

mover in 1,

Senator MaTimas, It would seem to me that it might be helpful to

hdraw |

vou for your protection as well as being of help to the committee to
fn'e us some official notice of the title of those cases, not at this point,
)

ut to supply it for the committee at some point.
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THE NEW REPUBLIC

August 31, 1963
v. 149

C1V1l Rights—A Challenge .

by Roberf 'Borl.

Passions are running so high over racial discrimination
that the various proposals to legislate its manifesta-
tions out of existence seem likely to become textbook
examples of the maxim that great and urgent issues are
rarely discussed in terms of the principles they neces-
sarily irpvolve. In this case, the danger is that justifiable
abhorrence of racial discrimination will result in legis-

lation by which the morals of the majority are self-
nghteously imposed upon a mmomy That has hap-
pened before in the United States - Prohibition being
the most notorious instance - but whenever it happens
it is likely to be subversive of free institutions.

Instead of a discussion of the merits of legislation, of
which the proposed Interstate Public Accommodations
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Ao Dutew Ty Jdesot monatien g business fazilities
cervirg b pun o mav b taren as the pr::tmype, we
G otreered to dedote sonether 1nas more or less cynical

merce power of the Four-
Zrert 2 whether the Supreme Court s
oo wen ttunonal ont way or the
v osound to the constitu-
tiutien neg the Supreme
< trooponaps The discussion we

reoTr ot freedom that must be

VS O U

Trotar
.2t ot the moraliey of enforaing

:nzotne Lieiny conseguences for
1ol trving 1o do su

tvof sepisiatien such as the Interstate
fation: Act seemn wiiling to discuss
> rreedom which must accompany it or
whe thie rarnesiar departure from freedom of the in-
doidua. te chrose with whom he will deal is justified.
Atiorne, Gencra. Kennedy appears to recognize but

b to avoid these questions, for, in speaking on
Ycnali o the bl berfore a congressional committee, he

< 1z scare that the law would create no
urse s nothing less than an ad-
nut care to defend the bill on

a strong disposition on the part of
- the iegislation simply to ignore the fact
ioes i a vital area of personal liberty.

2
. bedv of the citizenry that in order to con-
trades in which they are estab-
v must deal with and serve persons with
whoem they &2 not wish to associate. In part the willing-
ness 1o averioon that loss of frcedom arises from the
feeling that i is srrabional to choose associates on the
basis of rac.al characteristics. Behind that judgment,
-however, lics an unespressed natural-law view that
scme perscna. preferences are rational, that others are
wratienal, and that a majority. may impose upon a
minority ate scaic of preferences. The fact that the
coerced scaie of preferences is said to be rooted in-
moral order does not alter the impact upon freedom. In
a society that purperts to value freedom as an end in
itseif, the simrie argument from morality to law can
be & dangerous non sequitur. Professor Mark DeWoalf
Howe, in supporting the proposed legislation, describes
southern epposition to “the nation’s objective’” as an
encrt to preserve ugly customs of a stubborn people.”
Soat e, OF the ugliness of racial discrimination there
need be no argument (though there may be some pre-
sumpnion 10 adentifying one’s own hotly controverted
ams with the objectine og the nation). But it is one
thing when stubborn people express their racial anti-
pathies in laws which prevent individuals, whether
white or Negre. from deaiing with those who are will-

’

"
v

ing te deal with the and guite another te tell them
that even as ina.vigua:s they may not act on their racial
prefererices in pastcuiar areas of ife. The principle of
such legisiation s tmat a1 Aind your behavior ugly by
my standards moral or aesthetic, and if you prove
stubborn abou: adoptng my view of the situation, 1
am justiied in having the state coerce you into more
righteous paths Trat s tsei! a princijpie of unsur-
passed vpiiness

Frawdom is a volue of vere high pronty and the

QICaRIOrs UDOD Wil , 18 fad

zed ourht to be kept to
a minimum  bois necessany that the pouce protect a
man fromgassaul: or thel2 Put 1t s 2 long leap from
that to protection frem the insuit implied by the re-
fusal of another ind:vidual to associate or deal with
hum The latter invelves a principle whose logical reach
is difficult to Limit. If it is permissible to tell a barber or
a rooming house owner that he must deal with all who
come to him regardiess of race or religion, then it is
impossible to see why a doctor, lawyer, accountant, or
any other professional or business man should have
the night to discriminate. Indeed, it would be unfair
discrimination to leave anybody engaged in any com-
mercial activity with that right. Nor does it seem fair
or rattonai, given the basic premise, to confine the
principle to equal treatment of Nggroes as customers.
Why should the law not require not merely fair hiring
of Negroes in subordinate positions but the choice of
partners or associates in a variety of business and pro-
fessional endeavors without regard to race or creed?
Though such a law might presently be unenforceable,
there’is no distinction in principle between it and what
is proposed. [t is diffcuit to see an end to the principle
of enforcing fair treatment by private individuals. It
certainly need na: be confined to racial or commercial
matters. The best way to demonstrate the expansive-
ness of the principle behind the proposed legislation is
to examine the arguments which are used to justify it.

Perhaps the most common popular justification of
such a law is based on a crude notion of waivers: in-
sistence that barbers, Junch counter operators, and
similar businessmen serve all comers does not infringe
their freedom because they “hold themselves out to
serve the public.”” The statement is so obviously a fic-
tion that it scarcely survives articulation. The very rea-
son for the proposed legislation is precisely that some
individuals have made it as clear as they can that they
de not hold themselves out to serve the public.

A second popular argument, usually heard in con-
nection with laws proposed.to be laid under the Four-
teenth Amendment, is that the rationale which required
the voiding of laws enforcing segregation also requires
the prohibition of racial discrimination by business
licensed by any governn'-\enlal unit because “‘state ac-
tion” is involved. The only legitimate thrust of the
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kite. Hew does the situation change if we stipulate
that they are standing on onﬂosue sides of a barber
chair anc tH8: B owns it
A number of peopie seem to draw a distinction be-
tween commercial relationships and all others. They
feel justificd. somehow, in co*npeh.ng a rooming house
owrner cr the proprieter of 3 lunch counter to deal with
ali comers without regard to race but would not legislate
acceptance of Negroes into private clubs or homes. The
ratcnaie appears to be that one relationship is highly
persona. and the other is just business. Under any sys-
tem which allows the individual to determine his own
vaiues that distinction is unsound. It is, moreover,
patently failacious as a descriftion of reality. The very
bitterness of the resistance to the demand for enforced
integration arises because owners of many places of
business do in fact care a great deal about whom they
serve. The real meaning of the distinction is simply
that some pecple do not think others ought to care that
much about that particular aspect of their freedom.
One of the Kennedy administration’s arguments for
the bill is that it 1s necessary to provide legal redress in
order to get the demonstrators out of the streets. That
cannot be taken seriousiy as an mdependem argument.
If southern white racistc - or northern ones, for that
matter — were thronping the streets, demanding com-
plete segregation of commercial facilities, (it is to be
uggest
passing a law to enable them to enforce their demisads

crarged if one of the humans 15 colored and the other

1ct 1

We mzrvc
the righ! b
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incourt. In thxs connection, it is possable to be somewhat
less\:an enthusiastic about the part played by “moral
eadéys” in participating in demonstrations against pri-
vate _pv.'sors who discrimina® in chdice of thgir pa-
trons, It ‘feeds the danger of the violence which they
are the first to depl*or.:\That might nevertheless be
tolerable if they were dembnstrating against a law that
coerced disctimunation. They are actually part of a mob
coercing and distributing other private individuals in
the exercise of their freedom. Their moral position is
about the sarmne~as Carrie Nation’s when she and her
followers invaded §alnons

Though the basic objeeon is to tHe law's inpact
upon individuai liberty, it is also appropriate tq ques-
tion the pracucality of enforcing a law which runs con-
trary to the customs, indeed the moral beliefs, of a large
portion of the country. Of what value is a law which
compels service to Negroes without close surveillance
to make sure the service is on the same terms given to
whites? It is not difficult to imagine many ways in
which barbers. landlords, lunch counter operators, and
the hxe can nominally comply with the,law but effec-
tively dnscox.rage Negro patrons. Must federal law en-
forcement agencies become in effect public utility com-

. missions charged with the supervision of the nation’s

business establishménts or will the law Become an un-*
‘enforceable svmbol Lf hypocritical righteousness?
It is sad to have to defend the principle of freedom

in this cortext, but the task ought not to be Jeft to those - *

23

5L



THr New Rrirvning

sewthern pes toans whe only a short while ago were
derendirg fawe that enforced racial cepregation. There
\

cee tove fow who favor racial equaiity who also per-
ceave vroane swsllmpote give primacy to the value of

treeden anothe erruyvic A ehort while back the major-
dvowr e matoms mooraoand sntetlectual leaders op-
poed oo mandee Lmeoof UMeCarthyvism” and
o reute L Jot rmat.onm thal the dssue was
rocangther onoTunam wes good o ol tut whether
mes ot to Feofron vcothry and taie as they pleased

teen 1o be running with the other
tne issue is the same. It is not
whether racial precedize or preference is a good thing
bloowiermer inanedual men ought to be free to deal

and assoc:ate with whem they please for whatever rea-
sons appeal te them. This time “stubborn pecple” with
“ugly customs’ are under attach rather than intellec-
tuals and academicians, but that sort of personal com-
pansor. surely oupht not to make the difference.

The troubie with freedom ¢ that it will be used in
ways we abhor It then takes great seif restraint to
it juet this once. te another end. One
mav apree that it s immeral to treat a man according

te Jyo race or reiipion and ve! guesticn whetker that
mora. prererence deserves eievation te the level of the
principle gt indiviaual freedem and se.i-determination.
If, every time an intenselv-felt moral principle is in-
veived. we spenc freedom we will run short of it.

avo.d cazs

Civil Rights— A Reply

New ol

s commentary on civil nights over
tre vears should make it obvious that the editors dis-

Americans, including many readers of the New Repub-
iic, ¢o they deserve both a forum and an answer.

in discussing the law we share Justice Holmes’ pref-
ercnze for appeals to experience rather than logic. In
the light of recent American experience Mr. Bork's
argument seems to have several defects.

First. Mr Bork speaks about the “freedom of the in-
dividuail” asif the cwners of hotels, motels, restaurants
and other puthic accommodations were ‘today legaily
free to serve wnomever they please This, as everyone
knows, is seldom the case. For centuries English com-
mon law obugated innkcepers to accommodate any
weil-behaved traveller, and his horses. Most states have
today embodied this tradition in public accommodation
statutes. In the North, these statutes generally require
a restaurant, hotel or mote! to accept all sober and or-
derly comers, regardless of race. In the South, Jim
Crow legisiatior enacted at the end of the nineteenth
century unui recently required the owners of public
estabinshments to segregate their facilities. The Su-
preme Court has now declared the Jim Crow statutes
unconstituticnal. but even todav the owner who wants
to serve both Negroes and whites is likely to have dif-
ticulty exercising h.> newly acquired “right” in many
arcas. Mr. Bork would presumably deplore the whole
tradition that “public accommodations” must provide
public service as well as private profit. But he cannot
maintain that new lepislation in this field would mean a
sudden increase of government intervention in private
affairs. The Admanistratior’s cwil rights bill would sim-
ply extend to the national level principles and practices

] L)
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long empioved iozaliy. .

Expericnce also argues against Bork's equation be-
tween the distress caused by having to serve a Negro
and the distress caused by refusing to serve him. Both
exist, and both deserve consideration, but no amount
of rhetoric about freedom can give them equal weight.
Despite what Mr. Bork says, the “loss of freedom”
caused by having to serve Negroes is in most cases
pecuniary, not personal. If personal freedom were to be
protected we would need legislation allowing individual
waitresses, hotel clerks and charwomen to decide whom
they would serve and whom they would not. The fact
is, however, that such pecople must serve whomever
their empliover tells them to serve, and refuse whom-
ever he tells them to refuse. The right to segregate is,
as everyone but Mr. Bork admits, a right deriving sole-
ly from title to property. It is neither more nor less
sacrosanct than other economic privileges. It can be
regulated in the same way that the right to build a
restaurant on one’s residential property is regulated.

There are, of course, some owners of public estab-
lishments who have personal contact with the clients
- the much debated case of Mrs. Murphy's boarding
house. Perhaps such establishments should be exempt
from the proposed public accommodations law. But
even here the claims of private freedom must be weigh-
ed against the claims of public convenience.

Government without principle ends in shipwreck;
but government according to any single principle, to the
exclusion of all other, ends in madness. Mr. Bork’s prin-
ciple of private liberty is important, and his distrust of
pubiic authority often justified. But to apply this princi- )
plein disregard of all others would today require the re-
peal of the industrial revovtion. Perhaps, however, that
is what Mr. Bork wants. Tue Epitoxrs

O
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Your editoral repiy to my article on
the ruphc accommodations bill ("Civii
Rights = A Challenge,” August 31) does
not reveal whether vou perceive in this
case a pnnciple which takes rrecedence
over that of individual Liberty, what it
is, or why it should prevail. 1 gather
that vou feel strongly, but that is not
enough Until one is shown a competing
principle. he may be excused his reluc-
tance to sacrifice freecom.

A principic 15 required because a so-
cety which values freedom as well as
democracy must face the task of de-
firing those aspects of life in which the
maierity may properly coerce the in-
dividuai through law and those in
which 1t may not. Though your reply
would indicate it, | find it hard to be-
lieve that you are really among those
who require no license for coercion
other than their own preferences (read
“intense moral convictions,” if you
like). That would make numbers and
strength of passion the sole principles
of legislation Ithink some better stand-
ard is both required and attainable. Its
precise statement may be beyond our
present capabilitics, but I suggest that
the proposed legislation, which would
coerce one man to associate with an-
other on the ground that his personal
preferences arc not respectablc, rep-
resents such an extraordinary incursion
into individual freedom, and opens up
so many possibilities of governmental
coercion on similar principles, that o
ought to fall within the arca where law
is regarded as improper.

Your reply on the basis of “experience”

P e faneede aparrments i Chizage

aivo seems dehicient The historical ex-
istence of common favw duties and local
statutes parallciing the proposed federal
taw does not in any wav demonstrate
therr wisdim ot wnat thewr principle
oupht to re extended Dven wader of the
math s VOUT SURfestion that pers:mai

rreedom s not realls

~vo.ved because
Hoar were we owould need lepislation

aLowirr Individea, waitresses, hotel
c.orne ond charwemen to decide whem
they would serve and whom they would
net” In fact, such persons have pre-
cseiv that freedom. Your suggestion
that they de net can oniv be supported
by equating the individual emplover, for
whom the waitress need not work. with
the government, which no citizen can
escape. To employ such an equaticn is
to confess inability to see the difference
between a contract and a statute.
Insistence that title to property is in-
voived in the right to discriminate with
respect to its use advances the argu-
ment not one whit. One must certainly
own a barber chair in order to refuse to
let another man sit in it. But the dis-
covery of something called “property”
in the situation does not of itself render
the desires of the titleholder inferior to
those of every person lacking title. A
question of personal freedom is inescap-
ably involved and cannot be exorcised
by calling it an “economic privilege” -
not even if you say it three times.
Robert H. Bork
Yale Lew School

Dropouts and the Draft

Sirs:

On August 17 you published a note,
“Dropouts and the Draft.” Let me start
by analyzing some of the more dubious

‘statements therein:

“Unlike schools, the Army is organ-
1zed on the assumption that its re-
cruits are dimwits.”

Well, I don't know how long it has been
since whoever dreamed that sentence
up has been subjected to Army training
but as of now the Army is organized
for training on the basis that its average
recruit has the intellectual level of a
median high school sophmore or junior.
Now while those are admittedly not
Olympian heights, they are somewhat
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Bickel Professorship

On April 27, 1979, Robert H. Bork was inau-
gurated as the first Alexander M. Bickel Profes-
sor of Public Law. This professorship was
created in memorv of the late Sterling Professor
of Law. a2 member of the fucultv from 1936 to
1974. Following ure Dean Wellington's inuro-
ductory remarks preceding Professor Bork’s
Inraugural Address.

Introduction of Robert H. Bork
Harry H. Wellington

Alexander Bickel wrote The Least Dan-
gevous Branch in the late nineteen ffties and
early sixties when constitutional scholarship
was—as everv so often it is—concerned rather
more with itself than with the Supreme Court
of the United States. Besides working a major
change in American society, the school desegre.
gation case had forced students of the Court
back to the fundamental questions of constitu-
tional law: the justification for and scope of
judicial review.

When scholarship turns to judicial review
it is apt to turn quickly to prior scholarship, for
Marshall’s opinion in Marbury v. Madison
raises more questions than it begins to answer.
Shortlv before Alex published, Judge Learned
Hand had recorded his dissent to Marshall's
opinion, Professor Herbert Wechsler had filed
a concurrence rejecting the negativism of Hand
and affirming the concept of the principled
decision. and Protessar Charles Black had writ-
ten an airmaron ot judicial review that todav
stands as the most compeiling theoretical justi-
fication for the later work of the Warren Court.

Alex joined Wechsler in finding unpersua-
sive Hand's arguments against judicial review.
For Alex, as for Charles Black. a functional
analvsis of American government was the most
significant reason for subscribing to judicial
review. The two diverged, however, on its scope.
Bickel found Black's position dangerous: it
gave the sovereign prerogative to the Court
where the Court could not use it well. And he
tound fault with Wechsler, whose insistence
upon neutral principles would force the Court
to use its power when it could not use it well.

Recognizing chat the Courc is a court of
law and accepung the thesis that when a court
reaches the merits of a case it musc decide in
accordance with neutral principles, Alex wrote
of the passive vircues. of the techniques for not
deciding, when a decision would be improvi-
dent for the nauon. His was a search for the
flexibilitv necessarv to make the enterprise
work, Timing (s important and so too is the
dialogue betueen the Court and the more
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democratic institutions of government.

What the Court holds. he maintained /fol-
lowing Lincoln). is not final in any important
national sense until it iy accepted by the politi.
cal tmsututions and politicians over whom the
people exercise control. We an profit from ju-
dicial review in a democracv, .\lex believed. o
long as we understand the limits of decisional
law and have a Court composed of practical
lawver.scholars rather than wise philosopher-
kings.

The Least Dangerdus Branch was the first
of several books (and there were manv articles)
in the main and high tradition of American
legal scholarship. The corpus that is Bickel's
presents a distinctive view of constitutional law,
Make no mistake about it, no one can work in
the field without taking account of this view.,
not even a beginning is possible, not a toe in
the water.

It is plain to me that if one can sav this
about an academic’s work, and also {as in Alex’s
case) that he was a superb teacher, one has given
a full answer to the question that those thinking
about law teaching for themselves should ask:
What will satisfy me about what [ have done
professionally when it is over?

Of course. this magnificent achievement
alone could never have satisfied Alex profes-
sionallv. And. of course, there was much. much
more in the wav of professional accomplish-
ments. Alex was the finest legal journalist of
his dav There are hundreds of his pieces in
the \ww Republic, signed, unsignad, 1onz,
short, crivial, and profound. For erghiresn or <
vears he hie.ped us to understand the dav-to-dav
legal and political activiey of our countrv, He
wrote regularly for Commentary. There. he was
generallv more reflective and comprehensive.
There. hie wrote for the lavman ahout the law
with a degree of sophistication and clarity that
no one ! know has surpassed. It should be noted
that Alex’s article on Burke in the N'ew Reonb-
lic is perhaps the best ~hort account of that
great man'~s thought and that his First Amend-
ment article in Commentary is among the
trulv important recent discussions of free ex-
pression.

Alex practiced his profession in the courts,
writing briefs and arquing cases. His successful
defense ot the New York-Trmes in the Pentason
Pupers case is the best known example. He
advised Coungressmen and Presidents. Jrafted
legislation. campaigned tor Bobbv Kennedy.
helped write rules for the Democratic party,
gave opinions (0 a press that had him on the
phone tor hours everv week. and with it ail he
practiced wtll another learned and Jdiscnct
profession. Alex was an historian, who did ong:



as well as in his teaching and conversation.
This does not mean that his approach was not
consistent over time. [t was. But because he was
not f{rozen into a »vitem, hecause he believed
in the central importance of circumstance. the
limited range of principles, the complexity of
realitv. he learned and evolved. [t is impossible
to give a snapshot of his philosophv. It was
moving, deepening, to the end of his life.

[ have said enough ot -he difficulties of
summing up Bickel's intellectual legacv. Now,
having assured vou of the furilitv of the at.
tempt. I will undertake it,

[ should sav at the outset that, though
Alex Bickel has no greater admirer, [ will
occasionally disagree with him. [t would he no

compliment to the memorv of an intellectually ™ jusiciad appeticte-

honest and alive man to treat his work as a
shirine. Alex is not a2 monument: he is a living
intellectual force and he must be dealt with in
those terms. That is what he would have
demanded.

Political morality and governance were
the central subject of all of Alex’s thought and
writing. and central to that. or at least the
heginning point for that. was the role of the
federal judiciarv. most particularly the role of
the Supreme Court of the United States.

The problem. of course, the problem with
which all constitutional lawvers must grapple,
is the legitimacy of judicial review—the power
of the Court to set aside and nullifv the o
of elecred representatives—and the pro

¢ that pawer The orobiem is cre rsd by (na’

fact that our pofitcal ethos has  wenr~and
largelv remains. majoritarian. but the Court
is countermajoritarian. not democratic. not
elected. and not representative, vet purporting to
have the final sav in our governance. The prob-
lem hecomes acute when the Court undertakes
to impose principles that are not fairly to be
tound in the Constitution. These are currently
called trans.textual principles. a concept the
least of whose difficulties is that it requires
careful pronunciation.

Bickel addressed that problem repeatedlv,
and. if I do not think he achieved an entirelv
successful resolution of it. his effort was a
triumph in manv wavs. He stated the problem
with a clariev that has not been achieved else-
where. In the course of his argument he pro-
vided a series of dazzling insights that are a
major and lasting contribution to our under-
standing of a varietv of legal doctrines. This
mav be viewed as his technical legacy, and that
alone is sufhcient to ensure his place in legal
thought. But the significaut thing is that Alex's
scholarship. while 1t was magnificent about
technical law, was never merelv technical. He
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enlarged our understanding bv relating what
seems to be law only u lawver could love 1o
much - larger themes, the role of courts in 2
democracy or the egalitarian (rend of western
political thought. The essence of his gentus. or
the aspect that most impressed me, was fns abil-
1ty to ~ee connections between ideas that evers.
one else thougiit separate and discrete.

[t 1s to be said, moreover. that Alex laid
down the lines ot the arcuments that defenders
of a Court that assumes broad extra constitu-
tional powers find it wise to adopt todav. Bur
we must not be misled bv that. Alex was no
friend of what has hecome known as judicial
acuvism or imperialism. He relied upon 1

tradition of restryggr angd . odesty to curh the
z poweaRMANY 5t those wio
a Vis other arguments todag-leave that

element out and thus welcome far Tore judicial
activism than Bickel thought we ought to tol-
erate.

Consistently with what he later called the
Whig political tradition, Bickel placed steadv
and heavy weight upon the importance ot
political democracy, and. at the outset. rejrcted
a common line of defense of an activist Court.
This defense proceeds by arguing chat our
majoritarian processes are in reality not ven
majoritarian, that we are governed hv evanes
cent coalitions of minorities. so that the unt:-
democratic aspects of judicial rule are not ihuat
unpaortant, - - =
A1t emains r’r‘&‘;ﬁrrhe{e«“ Le
"‘."H‘éi.- . crose Minorfies cule wiiea can oome
maadithemotes of 2 majoricy of individuals 1n
the legislature who can command a vote ot
majority of individuals in the electorate
[Nlothing can fnallv deprecate the «enu
function that v assignz=d in democratic “heony
and practice to the electoral process ner in
it be denied that the policv-making power o
representative institutions. horn ot the «lecr
process. is the distinguishing characteristie o
the svstem. Judicial review works countar o
this characteristic.”

He justified judicial review on the o o
that courts could introduce into our pobir o
processes something of qreat value ti
legislature and the executive could nor -+ »
tormulation and application of endurinz 110
ciples. Juduses are uniquely fitted for ts - o
tion. he wrote. hecause thev “have. or .
have, the leisure, the training. and the o
tion to follow the wavs of the ~cholar n
suing the ends of vovernment.”

1We need not pause to remember wt - ¢
know of the wavs of scholars when coliv -
engaged (n governance of i .uwutions - o -
smaller and simpler than the United Sti=
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The mix of judicial principle and demo-
cratic expediency were important. for. as Bickel
saidd, “No societv, certainlv not a large and
lieterogeneous one. can fail in time to explode
if it s deprived ot the arts ot compromise. it it
knows no swas- ot muddling through. No good
societv can be unprinapled; and no yviable
societt can be prinapleridden.”

The Court must, theretore. live in a2 con-
stant temsion between the equallv leziumare
demands ot princivie and of expediency. And
it is here, un this ~ubject. that Bickel’s techni-
cal work is most subtle, must exciting, ad most
provocative. The Court can maintain ivelf in
this tension. avoidineg both ruinous contronta-
tion with the political branches and abdication
in their tavor. by techniques of not deciding
cases. techniques he called “the passive virtues.”
He anulogiced the Court's position to Lincoln's.
Lincoln knew that s~laverv was wrong. that it
must ultimatels be ended. but he also wanted
the Union preserved. and so. while he refused
to attack the insutution head on. he also refused
to accept principles or compromises that ratified
it. So the Cuurt, according o Bickel. can tem-
porize. as Lincoln had. by masterful use of
doctrines such as standing, ripeness, political
question, .nd. ot course, the power to deny
certiorari, untul the time came to announce the
principle to which it hiuy been helping to lead
us.

A problem arises here. [f the Court is lead-
ing us toward a prindole that it honestly he-
Leves located v 2 e Consue ition, these +=ch-
noques e enties estamares Bue o o lead-
ing us toward something else, toward principles
that do not 1n ~ome real sense come out of the
Constitution. the problem of legitimate au-
thority has not been solved. I think Alex. at
least in hiv earlv writing, meant both things.
Brouwn © Bowvd of Education could. of course,
be ~aid to «nme out of the Constitution. The
Court conltd legitimately work toward a flat rule
of non-discrimination without announcing it
until the societv could he hrought to accept it
Judicial abolition of the death penaltv. on the
other hand. a1 penalty whose legitimacy the
document explic:itly assumes. cannot be recon-
ciled with the Comtitution. In 1962, ac least,
Bickel thought hoth decisions proper ones for
the Court to work toward. And there [ disauree.

He tried to tume the anti-«democratic thrust
of thiy posttion with a series of qualifications.
The Justices ot the Court are not to derive
principles fiom their own svmpathies or poli-
tics: rather thev are to discover and enforce
the “fundamendl presuppositions of our so-
clenn” from the ciolvine morality of our wadi-
tion.” Moreover. thev must not anticipate that

evolution too much, but must declare 15 sy.
preme law onlv that which “will—:n time, but
& rather immediate toreseeable Eu[ure—gain
general assent.”

This is a modest. pragmatic role, und the
process sy further saved trom heing hopelesslv
countermuajoritarian becate the Court is nnt
ultimatels alipowertul. "The Supreme Courts
Lew L7 Buokel said, “could not in our svstem
previtl—noc merelv in the verv long run. but
within the decade—If it ran counter to deeplv
telt populur needs or convictions, or even xt.' it
wity opposed by i determined and substantial
minority and received wit’ indifference by the
rest of the countrv. This. :n the end. is how
and whe judicial review is consistent with the
theorv and practice of political democracv. This
is whv the Supreme Court is a court of last
resort presumptively only.”

lt is a powerful argument delivered with
areat erudition and persuasiveness. and [ am
tortified in mv conclusion that it does not ului-
matelv persuade bv the fact that in later work
Bickel seemed to concede its limitations.

The argument leaves it unclear whv demo-
cratic institutions must accept from the Court,
even provisionallv, more principle of different
kinds of principle than the democratic process
zenerates—including in that the principles that
have been placed in the Constitution itelf bv
super-mujorities.

No reason appears why the Court ~hould
lead the ~acietv at all, certainlv not to the noint
where (¢ o~ «ife to announce as law har o &
Wiy nond ome woaccent, We
much that we would not treeiv choose ~anpis
because the Court tells us it is, in truth, v be
tound in the basic document of our nation. or
because there aie ~trong political constituencies
that support the outcome. though thev conid
not attain 1t democratically themselves 1 fie
Grise we huve tew wiss to Aghe back thar weel d
not «lamuacge the Court in wass we do nor
les vulnerabilits v the Court's protection ol
lience a source of its power.

One mav doubt as well that there re
“fundamental presuppositions of our sov v
that are not alreads located in the Constie -
bhut must he placed there by the Court 1 re
presuppositions are likels. in practice. = o0

out to he the highlv debatahle politic it
tions ot the intellectual classes. What b o0
4 Cfandumental presupposition of our «
is it that cannot vommand a legislative
v}

The Court has, in fact. turned . -
fnadl in many more instances than B«
thought it should. Etective political o5
has not been mustered to its most un






This undated note was

‘pped to [rving Kristol

Alex Bickelat a

.onference: “\What this
man said reminds me
of 2 proud moment.
Bob Bork »aid the other
week in 2 class we gite
together that my judi-
cial phitosophy is a
combination in unequal
parts of Edmund Burke
and Fidler on the
Roof."”
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This approach. this habit of mind, which
Bickel cully comservauve, iy apparent in aim
from first to Lst, trom the time when his polit
ical views can onlv be culled liberal o the
time when thev can approoriately be called
comservative. 'here v a disunction between a
comserviive process ot thought and the loca-
tion on the spectium ot one’s substintive views,
‘md the qz;uu«.n whether one tends to produce
NTreg vt ‘;JW.
sLoject o be pursued.

But. to wse Bickel's terminology, Lie thought.
and T agree with him, that the Whig-conserva-
tive wav of thinking is essential to good poli-
tics. Lience-to good luw, hence to good lawvers,
hence 10 vood law schools. [t one were to look
lor & model ot such thought. it iy to be tound,
for example, in The Federalist Papers. It one
were to look for the antithesis of it. it would
be in much of the highlv abstract. philosophic
writing and thinking now enjoving something
of a vogue in some major law schools.

Here, | tlunk. we are close to the central

arid oo fae emomy

legacy of Alex Bickel. He left us an example.

in print and in person. of what it is not merely
to be o great luwver. nor again merelv to be a
agreat constitutional lawsver, but to be u great
constitunionahist. He taught us to see the mar-
velows complexiny ot our law and our society
and their innumerable relations. He taught ws
how to enuace i retorm and change, how to
decide what o keep and what to discard.

That i~ one 1eason he temded to be hostile
to structural refurm sucdt y one nun-one vote,
the ubolitton ot the clecroral college. and all

11

Tnds o st Rl o

tinkerings with structural features of govern-
ment. "The institutions of a seculur. democratic
vovernment,” he wrote, "do not zenerallv ad.
vertise themselves as mvsteries. But they e
What they do, how thev do it, or whv it s
necessars to do what thev do is not alwasws
outwardhy apparent. Their actual operation
must he assessed otten in sheer wonder. betute
thev are tinkered with. lest great exuzoix
be not «nly defeated, but mowed o2
dachitesement ot thetr antithesia,”

Betore he died he bezan to worty e
revubsion to the complex events summed up
in the word "Waterzate” would lead to a wave
of reform that could do enormous damaae to
political institutions. He was right to wornv.
The Federal Election Campaign Act the spread
ot }nendenu.ll primaries, the involvement of
the judictary in toreien intelligence. the dimi-
nution of the Presidencs. alreadv a weak office.
and many other “reforms’™ have been accom-
plished with a light-headedness that amounts
almost to trivolitv. They will have and are has-
ing totallv unanticipated and undevirable re-
sults. The sume willingness to tinker with suue
ture in order to achieve minor or even svmbolic
ends accounts for the movements to amend ihe
Comtitution. Thas, ERA, the amendment o
vive the District ot Columbia the status o
state in Congress, and the movement to (hobih

B R

the electoral college ol rest on nadeyuate
comtitutional thought.
Alex’s invight tlowed from his orgen

view ot societv, The nostrums of ignorant nin.

sicians have unintended and potentially G



trous consequences, It is no accident that one
of Alex’s buvorite ~savings was, Unless it is
necessars (0 clianre. 1t Iy necessary not to
change.” He otren spoke for retormn but only
after thinking lone, and dhinking a second and
a thipd vume. He lett us tar more sophisticated
about. and respectiut of, established wass and
imstitutions than he tound us.

But he did more dhan that. He wugho us
again a sevles an angle ot attack, a temper and
mode ot thoueht which s, I helieve. ewential
to the health at 1epresentative government and
{0 instititions.

Alex contrasted his own mode ot thought
with that ot the socud contractarians, In cruth,
the contrast muay be more properis with thinkers
who love systenns and transcendencal principles.
He had the meatest aversion to them. and not
merels because he thought, in myv view rightly,
that they were impowible to construct logically,
but also because he thought them ultimately
inhuman and theretore pernicious. The ulu-
mate principles will never be found by the
legal philosophers because thev do not exist.

and the attemipt to trame them must neces-

sarilv become ~o abstract that much which is
valuable and human is letr out.

This mughe be all right if svstem-building
were only an academic exercise. But it never is,
and particularly not when ic is engaged in bv
lawvers. 1t o meant to vude decision. which
means that real men and women niust be bent
or trimmed to fit the abstractions, not the other
war autids Phe nosdane or coamprehensive
YT vy Lo ‘I}L‘ HLHHPU‘L‘JH'{C Jn(l destruce
tive because it must veduce lite to {ts own terms

or admut intellectual error. whicl. to a person

who has committed evervihing to a speculative
enterprise. i~ to adnut ultimate fatlure. That is
something intellectuals rarely do.

[his habie of thought infects the courts
and encourages them to think that law is unim-
portant. \lex was content with what he called
“principles in the middle distance,” principles
that incorporate the values we have now. which
are of limited range. which will change over
time, which collide with and contradict one
another und which must be adjusted, compro.
mired. and rehined in their application. and all
this must be done in the tull knowledge that
the result v impermanent and all is 1o be done
again. To know thae and nevertheless to devote
one’s lite and tull eneruies 1o the task is intel-
lectual and moral valor. It is to accept mor-
tality in o wan that the seekers ot abstract svs-
tems do not.

Some of thus s what \lex meant when. in
speaking on the question " what 1+ happening
o morality twodav:” he answered, “lu threatens
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to engull us.” He meant thar abstractions and
moral imperatives s zuides to action would
make life intolerable. The politics of COmMpro-
mise .l adjusiment makes evervihing else pos-
sihle, "Widhoat i, he wrote. "in tie stark
universe ot imperauves, in the polities of ideal
prourees and inevitable hetruvals, justice is nog
merelv imperfect . . . but soon hecomes. in.
justice.”” . .

The institutions and the secular relivion of
the \merican republic are our best (hance for
happiness and safetv. And it is preciselv these
that are wearened and placed in jeopardy Ly
the habie of abstrace philosophizing about the
rights of men or the just societs. Qur institu-
tions are bhuilt for humans, they incorporate
and perpetuate compromise. Thev slow change.
tame it. deflect and modifv principles as well as
popular simplicities. And in doing that thev
provide safetv and the mechanism for a morality
of process. [t follows that real institutions can
never he as pure as abstract philosophers de-
mand. and their philosophy must alwavs teach
the voung a lesson in derogation of institutions
for that reason. That is a dangerous lesson for
a republic.

Alex was appalled by the first manifesta-
tions of the abstract. philosophical stvle in lezal
scholurship. Had he lived to wee its pralifera.
tion tn the law schools todav. e would have
attacked 1t with o ferocity it gives me pieasure
to contemplate even hs putheticalls.

[nn one of his lase articles. “Waterzaie and

the Lot Ota 0 .
e oA - L
Insttutional  omera,s Al Siscenaenzal

i
morilities. There v danger in the wav we are

movine, Walter Bavehot wrote:
The characeeristic danger ot 2rear na-
tons, like the Romans and the Eno-
e wbich have o long fastory ot von-
tinuots creatton, v that they e e
List Ll brom not compreb e the
sredt mstitutions which they e
created.

Tt wasy Alex's comstant attempt o inder-
standd atd to make os understand the e nati-
ttions of constitutional governaene e e
areated. Whether or not we will temns 1o he
seent. Alden™s death, perhaps, makes 10 o ke
that we wiil.

Gemee FOowWill drote o oolumn oty
dlter \lex died:

Hell, Hobbes sawd, oy v wen
oo Lite Republice—at le e oo onee
republics—can he waved Lom oo
Con by tew comtititon o ke
Bickel. Bue dhreats to roph v are
wmany and comtant. Great

RS RS
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Note cr Judge Bork's 1963 New Republic Article,
"Civil Ric¢hte--A Challernge”

In 1963 Jucce Bork, ther 2z new member cf the Yale Law Schoel
fzculty, vrote an article in the New Rerublic criticizinc
croposed pukblic accommodations legislatieorn that eventually becare
part cf the Civil Rights Act as undesirable legiclative
irterference with private business behavior. This twenty-five
vear old article cannot legitimately be cited as a reasen not to
confirr Jucge Rork.

Ter years later, at his confirmaticn hearings for the position of
Solicitor Ceneral, Judce Bork acknowledged that his position had
been wrcnc:

I should say thazt I no longer agree with that
article....It seems to me I was on the wrong track
altogether. It was mv first attempt te write in that
field. Tt seems to me the statute has worked very well
and I do not see any problem with the statute, and were
that to be proposed today, I would support it.

The article waz not even raised during his unanimous confirmaticn
to the D.C. Circuit ten years later, in 1982,

Judge Bork's article itself, like his subs=2guent career, makes
clear his abhorrence of racism: "Of the ugliness of racial
discrimiration there need be neo argument...."”

T
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C1v11 Rights—
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REFUBLIC  August 31, 1963

A Challenge .

by Robert Bork

Passions are running so high over racial discrimination
that the various proposals to legislate its manifesta-
tions out of existence seem likely to become textbook
examples of the maxim that great and urgent issues are
rarely discussed in terms of the prinaiples they neces-
sarily ipvolve. In this case, the danger is that ,usnﬁable
abhorrence of racial disctimination will result in legis-

lation by which the morals of the majority are self-
nghteously imposed upon a minority. That has hap-
pened before in the United States - Prohibition being
the most notorious instance - but whenever it happens
it is likely to be subversive of free institutions.

Instead of a discussion of the merits of legislation, of
which the proposed Interstate Public Accommodations

21
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avoid these cuestions, for, in speaking on

ol berore a congressional committee, he
c crate trat the law would create no

urse 1s nothing less than an ad-
.t care to defend the bill on

' a sirong disposition on the part of
rropenents or the jegislation simply to ignore the fact
means 2 10¢s 1n a vital arca of personal liberty.

: arent The legisiature would inform
2 bodv ef the citizenry that in order to con-
- on the trades in which they are estab-

feviing that :t is irrational to choose associates on the
basis of rac.al characteristics. Behind that judgment,
I wcs 2n unespressed natural-law view that
scme persena; preferences are rational, that others are
iratiena., and that a majority. may impose upon a
minortty s eaic of preferences. The fact that the
coerced scaie ot preferences 1s said to be rooted in-
moral order does not alter the impact upon freedom. In
a soniety that purperts to value freedom as an end in
itseif, tne simric argument from morality to law can
:¢ 2 dangerous non sequitur, Professor Mark DeWolf
Howe, in suppoarting the proposed legislation, describes
cpposition to “tne nation’s objective’” as an
preserve ugly customns of a stubborn people.”

2 be no zrgument (though there may be some pre-

sumption ir adentfving one’s own hotly controverted
2ims with the objciinve og the nation). But jt is one
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Iroarstsarao.ec oucht te be heptto
It s melessany tnat the ponic protect a
man fremgassau.: ¢r theit Tut st a jong leap from
that to Yrotection from the insult impiied by the re-
fusal of another inZ.vidual to associate or deal with
him The latter invelves a principie whose jogical reach
1s difficult to limut. If it 1s permissible to tell a barber or
a roomuing house owner that he must deal with all who
come to him regardiess of race or rehigion, then it is
impossible to see why a doctor, lawver, accountant, or
any other professional or business man should have
the night to discmiminate Indeed, it would be unfair
discrimination to ieave anypody engaged in any com-
mercial activity with that nght. Nor does it seem fair
or rationai, given the basic premise. to coniine the
principle to equai treatment of Nggroes as customers.
Why shouid the law not require not merely fair hiring
of Negroes in subardinate pesttions but the choice of
partners or associates in a vanety of business and pro-
fessional endeavors without regard to race or creed?
Though such a iaw might presently be unenforceable,
there s no distinction in principle between it and what
is proposed. It 1s dificuit to see an end to the principle
of enforaing faur treatment by private individuals. It
certainly need ne: be confined to racial or commercial
matters. The best way to demonstrate the expansive-
ness of the principle behind the proposed legislation is
to examine the arguments which are used to justify it.

Perhaps the most common popular justification of
such a law is bascd on a crude notion of waivers: in-
sistence that barbers, lunch counter operators, and
similar businessmen serve all comers does not infringe
their freedom because they “hold themselves out to
serve the public.” The statement is so obviously a fic-
tion that 1t scarceiy survives articulation. The very rea-
son for the proposed legislation is precisely that some
individuals have made 1t as clear as they can that they
de not hold themselves out to serve the public.

A second popular argument, usually heard in con-
nection with laws proposed to be laid under the Four-
teenth Amendment, is that the rationale which required
the voiding of laws enforcing segregation also requires
the prohibition of racial discimination by business
licensed by any governmental unit because “state ac-
tion” 15 involved. The only legiimate thrust of the

2 m.n.
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preperty otner than humans,
nd B insists that for rea-
sore sutnilient to himsel: he wants nothing to do with
AoLosurrose even Reston wouid agree that both are
buman nights” i

crarged f one of the humare ¢ colered and the other
white Huw does the sitwation change if we stipulate
tha: thev are standing on orcposite sides of a barber
chair and (hr B owns it}
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P A demands to deas with B
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A number of peopie seem to draw a distinction be-
tweern commeraial relationships and all others. They
feei ;ustifics. somehow. in co'mpe‘lhng a rooming house
owner or the proprietcr of a lunch counter to deal with
ailcomers without regard to race but would not legislate
acceptance of Negroes into private clubs or homes. The
raucna.e appears to be that one relationship is highly
persona. and the other is just business. Under any sys-
tem whicn allows the individual to determine his own
vaiues tha: distinction is unsound. It is, moreover,
patently failacious as a desctiftion of reality. The very
bitterness of the resistance to the demand for enforced
integration arises because owners of many places of
business do i1n fact care a great deai about whom they
serve The real meaning of tne distinction is simply
that some pecple do not think others ought to care that
mun aveut that particular aspect of their freedom.
One of the Kennedy admunistration’s arguments for
the bill 1s thatit1s necessary to provide legel redress in
order tc get the demonstrators out of the streets. That
cannot be taken seriousiy as an independent argument.
If southern white racists - or northern ones, for that
matter ~ were thronging the streets, demanding com-
plete sepregation of commeraial facilities, it is to be
hoped thit no responsible: politician woaa uggest
passing a law to enable them to enforce their demuads

ard that this is in no way ;

the non! L
Nave o €

(- | i 8

hiser o iwmet

‘ s

in court. Inthis connection, it is possible to be somewhat

lessﬁun enthusiastic about the part played by “moral
d

lea ‘s” in participating in demonstrations against pri-
vate ptisons who discrimina® in chdice of thgir pa-
trons. It feeds the danger of the violence which they
are the first to deplore. That might nevertheless be
tolerable if thev were demonstrating against a law that
coerced diserimunation. They are actually part of a mob
coercing and distributing other private individuals in
the exercise of their freedom. Their moral position is
about the same~as Carrie Nation’s when she and her
followers invaded é'alno_ns.

Though the basic objeeyon is to tHe law’s inpact
upon individual liberty, it is also appropriate tq ques-
tion the pracucality of enforcing a law which runs con-
trary to the customs, indeed the moral beliefs, of a large
portion of the country. Of what value is a law which
compels service to Negroes withous close surveillance
to make sure the service is on the same terms given to
wiuites? It is not difficult to imagine many ways in
which barbers landlords, lunch counter operators, and
the line can nomunally comply with the.law but effec-
tively discourage Negro patrons. Must federal law en-
forcement agencies become in efect public utility com-

. missions charged with the supervision of the nation's
business establishménts or will the law Become an un-<

enforceable symbol bf hypocritical nghteousness?
It 1s sad to have to defend the principle of freedom
in this context, but the task ought not to be Jeft to those - °
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Civil Rights— A Reply

New Jlreilos commentary on avil nights over
tnu years should make it obvious that the editors dis-
. v owerr M Borks thesis. Yet his fears
‘ation are shared by many
iwding many readers of the New Repub-
ioose they deserve both a forum and an answer.

In discussing the law we share Justice Hoimes’ pref-
erente {or arreale to expenience rather than logic. In
the hight of rccent Amernican experience Mr. Bork's
srgument seoms 10 have several defects.

First. Mr Borw speaks about the “freedom of the in-
dividual assf the cwrers of hotels, motels, restaurants

nd other publuc accommodations were today legally
free to cerve whomever thev please This, as everyone
hnows, s seldcm the case For centunies English com-
mon law obugated innkeepers to accommodate any
weil-beraved traveiier, and his horses. Most states have
teday cmbodied this tradition in public accommodation
statutes, In the North, these statutes generally require
a restaurant, hotel or motet to accept all sober and or-
derly comers, regardless of race. In the South, Jim
Crow leg.siatior. enacted at the end of the nineteenth

<l
€2 leprs

.century unti, recently required the owners of public

estabiishments to segregate their facilities. The Su-
preme Court has nosw declared the Jim Crow statutes
unconstitut:cnal but even today the owner who wants
to serve both Negroes and whites 1s Likely to have dif-
licuity exercising hos newly acquired “night” in many
arcas. Mr Bork would presumably deplore the whole
tradiion thar “public accommodations’ must provide
public service as well as private profit. But he cannot
maintain that new lepisiation in this field would mean a
sudden increase of government intervention in private
atfairs The Administratior’s civil rights bill would sim-
ply extend 1o the nationai level principles and practices

24

. is what Mr. Bork wants.

long empioved iozaliy. .

Experience also argues against Bork's equation be-
tween the distress caused by having to serve a Negro
and the distress caused by refusing to serve him. Both
exist, and both deserve consideration, but no amount
of rhetoric about freedom can give them equal weight.
Despite what Mr. Bork says, the “loss of freedom”
cansed by having to serve Negroes is in most cases
pecuniary, not personal. If personal freedom were to be
protected we would need legisiation allowing individual
waitresses, hotel clerks and charwomen to decide whom
they would serve and whom they would not. The fact
is, however, that such pecple must serve whomever
their empioyer tells them to serve, and refuse whom-
ever he tells them to refuse. The right to segregate is,
as everyone but Mr. Bork admits, a right deriving sole-
ly from title to property. It is neither more nor less
sacrosanct than other economic privileges. It can be
regulated in the same way that the right to build a
restaurant on one's residential property is regulated.

There are, of course, some owners of public estab-
lishments who have personal contact with the clients
- the much debated case of Mrs. Murphy's boarding
house. Perhaps such establishments should be exempt
from the proposed public accommodations law. But
even here the claims of private freedom must be weigh-
ed against the claims of public converuence.

Government without principle ends in shjpwreck;
but government according to any single principle, to the
exclusion of all other, ends in madness. Mr. Bork’s prin-
cnplé of private Liberty is important, and his distrust of
pubiic authority often justified. But to apply this princi-
ple:n disregard of all others would today require the re-
peal of the industrial revolution. Perhaps, however, that
THe Epitonrs
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Your editorial reply to my articie on
the ruoic accommadatiens il ('Cavi
Rights = A Challenge,” August 31) does
neot reveal whether vou perzeive in this
case a principle which takes rrecedence
over that of individual Liberty, what 12
15, or why it should prevail. [ gather
that vou feel strongly, but that is not
encugh Unnlone is shown a competing
principie, he may be excused his reluc-
tance to sacrifice freedom.

A principic 15 required because a so-
ciety which values freedom as well as
democracy must face the task of de-
firing those aspects of Life in which the
maierity may properly coerce the in-
dividuai through law and those in
which it may not. Though your reply
would indicate it, | find it hard to be-
lieve that you are really among those
who require no license for coercion
other than their own preferences (read
“intense moral convictions,” if you
lke) That would make numbers and
strength of passion the soie principies
of legislation I think some better stand-
ard 15 both required and attainable. Its
preaise statement may be beyond ou
present capabiiities, but T suggest that
the preposed legislation, which wou!d
corrce one man to associate with an-
other on the ground that his personal
preferences arc not respeﬁable, rep-
resents such an extraordinary incursion
into individual freedom, and opens up
so many possibilities of governmental
coercion on similar principles, that
ought to fall within the area where law
15 regarded as improper.

Your reply on the basis of expertence’”
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statutes parase.ny the proposed federal
vaw does not anoany way demonstrale
wisdim ot irat ther ponciple
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Y W fom they would
nct e fact, suck persons have pre-
ciseiv that freedom

Your suggestion
that they do net can oniy be supported
by ezuating the individuai employer, for
whom the waitress need not work. with
the government, which no citizen can
escape To empioy such an equation is
te confess inability to see the difference
between a contract and a statute.

Insistence that title to property is in-
veived in the nght to diseriminate with
respect to its use advances the arpu-
ment not one whit. One must certainly
own a barber chair in order to refuse to
let another man sit in it. But the dis-
covery of something called “property”
in the situation does not of itself render
the desires of the titieholder inferior to
those of every person lacking title. A
question of personal freedom is inescap-
ably involved and cannot be exorcised
by calling 1t an “economic privilege” -
not even if you say it three times.

’ Robert H. Bork

Yale Law Schoo!

Dropouts and the Draft

Sirs:
On August 17 you published a note,
""Dropouts and the Draft.”” Let me start
by anaivzing some of the more dubious
-statements therein:
"Unlike schools. the Army is organ-
1zed on the assumption that its re-
cruits are dimwits

Well, I don't know how long it has been
since whoever drcamed that sentence
up has been subjected to Army training
but as of now the Army is organized
for training or the basis that its average
recrunt has the :ntellectual level of a
med:an high school sophmore or junior.
Now while those are admittedly not

lvmpian hetghts, they are somewhat



