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A WHIG VIEW OF THE REPUBLIC 

The title of this talk exists only because John Long 

insisted that the program had to show one. He didn't know what 

it meant and he said none of you would either but that University 

of Chicago audiences were used to titles whose meanings are murky 

or perhaps nonexistent. I would like to reassure you that I know 

what the title means and what I am going to talk about. I would 

like to, but I can't. To take a line from Browning, when I wrote 

that title, only God and I knew what it meant. Now only God knows. 

Twenty minutes from now, He may not know. 

.. 

,._ . 
It is a particular pleasure to be with an audience of 

University of Chicago alumni. I don't know why, but there it is. 

There is something distinctive about graduates of the University 

of Chicago, though it seems to me also indefinable. Not long ago 

a reporter from Time came by. He wanted to do an article on the 

Chicago influence that was waxing in Washington. I told him he 

didn't have a story, that there is no characteristic common to 

Chicago graduates, and when the piece appeared in the magazine I 

was convinced he didn't have a story. And yet there seems to be 

one if somebody could write it. Chicago graduates have something in 

common, some elusive but significant trait, just as Harvard graduates 
'-'? 

~- and Yale graduates have _ theirs. 
~,,---

Perhaps it is no more than this. 

L~ In the time when most 

A!~~h' · · 1 r,-,....~ t is is stil true 

of· us went to the Universit~ and presumably 

at least, I met John Wilson, the new President 

-~ 

~ 
for the .first time the other night, and he overheard me saying this 
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and insisted it was still true -- in that time the University of 

Chicago had the most insistently intellectual atmosphere of any 

university or community I have ever known. There are powerful 

minds at other universities, perhaps some other faculties have as 

impressive a collection of star-quality intellects, but nowhere else 

have I seen and felt the insistent pressure of a community devotion 

to intellectuality. Both the college and the law school were like 

that. In two years of dormitory life I do not recall a single bull 

session about girls or sports, though there was considerable interest 

in the one category and at least an awareness that the other existed. 

Instead, we were continually tugging on some subject like free will 

versus predetermination, and the resident Marxist~- the housing 

office appeared to have assigned a Marxist to every corridor, as a 

facility, like a bathroom-~ was contionally trying to show that 

Lenin had solved the problem. The proof on that particular issue, 

I recall, was a line £ran Lenin that resolved the apparent dilenma 

by pointing out that freedom consisted in the recognition of 

necessity. 
~ 

And that I think is what binds us -- not Lenin• the 
u...,.t;....:. J. I 1,::7 ..,._.,.. R.....,rM • ~" ,L. ~ ~ '- =-:.... _', ~ 

recognition ofjnecessit~~- and to some degree sets us apart from 

graduate• o~ other schools who had the experience in lesser degree: 

a shared JDellDry of -an intellectual awakening of unmatched intensity 

and of ·_-. j9y ·. in the experience. 

The other thing that binds us is that fact that Edward 
4.J~~ 

Levi keeps reappearing in our lives. That means somethin! to all 
I\ 

Chicago graduates but it is a particularly poignant thought for its 

·1aw school alumni. In those days I sometimes thought that Edward Levi 

was not so much a person as .an experience -- a complex, often 

' . 
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unsettling, and occasionally searing experience. I remember the 

night when an Assistant Attorney General who was privy to half 

tbe secrets on the Hill came into my office and said, "You must 

know this guy who is going to be the new Attorney General; somebody 

named Ed Levi." Yes, I knew the guy. My mind went back at once 

to the first class on the first day in law school. Elements of 
....... ~ ~,J.l.~tt.-~ - ~ ~ (r,,,.-...J.. ...... 

the Law. Levi.;"looked at us, ranged before him in ranks of innocence, 

and said: "I won't keep you long today. I won't keep you long 

because I don't have anything to say to you. I don't have anything 

to say to you because you are too ignorant to talk to." After that 

he got personal. 

You can imagine the heightened expectations that I 

carried into the first staff meeting with the new Attorney Gene;~l. 

Fortunately, he seemed to think the intervening years had at least 

made conversation possible. 

He has also brought stability to a turbulent Department. 

In a period of less than a year and a half I worked with four 

Attorneys General and four Deputy Attorneys General, and sometimes 

it hardly seemed worth making the effort to scrape up an acquaintance. 

The new Attorney General would arrive in a cab and ask it to wait. 

The situation reminded me of the old war movie, "Dawn Patrol." When 

the White Bouse announced it was sending over a fresh Attorney General 

I wanted to say "You can't send a kid up in this thing." 

But Ed Levi has changed all that. There is even a rumor 

he is sitting for an oil -portrait instead of a Polaroid snap. 

And now that things have settled down at the Department 

of Justice and the end of my own tenure is in sight, and I begin to 

' . 
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leaving to enjoy once more what some genius has called 

of the theory class, I have naturally asked myself 

whether my experience here provokes any thoughts about the country 
t-1~, .:r~· ~ ~~- •• .-.:.. ........ .1,,-.~~;a:r~,~.IJJ~~~--.;..J w 

and its direction.~ Oddly enough, the office of Sol~citor General i:.-:'~ 
--·· ::::::z:;:,.i , -...- --.--::-r::- ~~ .. ,...-_ •- ................. ~. 

is not too bad a vantage point for assessing ~Ra ai~ectieft ef the 
A 

aep~lie-. The flow of issues in litigation, the types of laws that 

are being considered and enacted, the nature of the disputes between 

the President and the Congress, all of these go past and all of them 

suggest something about what we are becoming. 

We will be discussing 

are only trends, and Adam Smith 

c:-,,_.-
trends that seem ominous, but they 

. ,.. 
reminds us that there is a lot of. 

ruin in a great nation. For that reason, I stress at the outset 

that this is not a forecast, delivered with glum relish, of the 

demise of the Republic. It is an attempt, necessarily in summary 

form, to name a danger than can be averted. 

My dominant impression of the peril of our time, and 

the time that stretches ten or twenty or thirty years ahead of 

us, is that expressed by Walter Bagehot: 

The characteristic danger of gieat nations, 
like the Romans and the English, which have 
a long history of continuous creation, is 
that they may at last fail from not compre­
hending the great institutions which they 
have created. 

We seem to be courting that danger. The dominant strains 

of opinion at the moment appear to be egalitarian and legalistic, 

joined, rather ominously, to a simplistic view of the society a~d 

its possibilities for improvement. 

These are not qualities that bode well for a society 

that thrives because of an enormously complicated interaction of forces 

r , 
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and institution.a. Powerful ideas tend to be simple ideas. 
:.--~--- ~-

Unf ortuna tel~i -but inevitably, our constitutional system, the 
-

institutions of capitalism, the desirability of social and econanic 

hierarchy, and the limits of the law's effectiveness in achieving 

a better society, these require sophistication and a complex under­

standing. 

It is not at all paradoxical that support for 

institutions that require, for their full appreciation, a sophisticated 

understanding should be declining even as education is prolonged and 

spread more widely than ever before in our society. The complexity 

of the institutions and relationships that constitute our society:_ 

was never well understood. Their strength and freedom instead 

rested in no small measure on an ignorant, unreasoned, awed 

acceptance. The extension of the suffrange and the spread of 

education, particularly university education, has served drastically 

to reduce that awe and acceptance without increasing, in anything 

like the same proportions, the reality of understanding. We are 

left unhappily in between, without either the stability of respect 

rooted in ignorance or the support of respect shored up by 

sophistication. 

l.t is this condition -- the somewhat simple-minded 

jl,,-'1 cyni~ism of ~t we· think of as the intellectual classes -- that 

/41?permits the major forces of our time to produce what Robert Nisbet . .}~v. 
·/' 1 calls the twilight of .authority. I think no one can successfully 

I dispute the existence of a decline in authority. It is customary, 

almost obligatory in Washington, to lay that decline to Watergate 

and Vief(atr,lbut it clearly began before either of those events 

r r · 
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had any subauntial impact upon public opinion. The argument 

could in fa~ be made that the decline of authority had more to do 
"""C.. ;:tt..._ ~ ~---->-. 

with causing Watergate and Vietnam than ~el had to au with causin:g " . 

Those two agonies, in any event, would account only for 

the decline in the power of the Presidency, hardly for the general 

disrepute of government, including the Congress which did so much 

to end each of them. But one has only to look over the American 

scene, which in this resembles the western world generally, to 

perceive that institutional and societal authority has declined 

in all of its aspects, and that this decline can have nothing to _ 
. 

do with Vietnam and Watergate. The total importance placed on those 
k . 

events may be nothing more than a symptom of Washington's absorption 

in its own affairs and its consequent belief that its scandals and 

disasters and triumphs are the cause of everything else in the country. 

I 
(' 

But look at all of the other major institutions of the 

society. Have the universities gained or lost in authority in the 

✓ last decade? Have the major corporations gained or lost in authority? 

Have political parties gained or lost? The answer is clear for all 

of them. They have lost authority, they have lost prestige and 

r power, a~~ have done so precipitously. Not long ago -- when 
· · . .-.t;·~,-,. - . 

most o_~- ua:itlire students in fact -- the university turbulence and 

destruction· of both property and standards of performance during 

r the late 1960's would .have been unthinkable. And do not imagine 

that the standards have been completely restored. A very short 

time ago it would have been politically unimaginable that a bill 
d -, 1'•- I...,; 

to break up the major oil companies would be more than a fanatic"'! 
I' 
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'dream; now ~J!~• a chance of becoming law. Within recent memory 
,~ • . 

political pe:t.t, .. commanded strong allegiance and their leaders 
-could make or break candidates. However recent that was, it is 

certainly now only a memory. 

Social authority, too, which consists of the community's 

confidence in its values and a willingness to enforce them, is in 

decline. It .takes self-confidence to punish for crime, but punishment 

rates in the United States and all of the western world decline at 

the same time as crime rates soar. It takes self-assurance to 

enforce community standards of behavior, yet, though most of us 

do not like it, pornography in its ugliest forms has become what a 

national magazine calls a plague. 

It is though the American institutional landscape has been 

flattened. And that is precisely what has happened and is happening. i Many people welcome the . flattening. They think it means greater 

freedom for the individual, greater power for him or her through 

r 

participation. They are quite wrong. For reasons I will address 

in a moment, the decline of ?Jwer centers is an ominous development 

for the safety, comfort, and freedom of the individual. 

The decline of authority is in large measure caused by 

an upsur~~~i~ the last decade or so of egalitariansim, 

par~icularli'""in intellectual circles, or circles that assume 

intellectual mannerisms and attitudes, and that upsurge reinforces 

a native populism that distrusts all centers of power, governmental 

and private. My point is not that egalitarianism as an ideal is 

sterile, nor even that equality of condition can never be achieved 

, . 
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though I ~uld be happy to argue some other time that both of those 

propositions are true. In fact, it does not matter to my argument 

wnether the phenomenon described is thought of• pejoratively as 
~ 

egalitarianism or favorably as compassion ar social justice. I will 
A 

use the word I prefer but you may, if you wish, substitute one of 

the othe:cs for it. 

My thesis is that we misunderstand our institutions 

of government if we believe they can accommodate an increasingly 

egalitarian morality. The sense that something is going wrong with 

government, that it has become overly instrusive and meddlesome, 

accounts, I think for much of the anti-Washington sentiment that 
. ,i . 

has become such a popular theme in the primaries. All of the strong 

candidates left in the field are, to some degree, capitalizing on 

an antipathy to Washington. But the interesting thing is that 

the public does not connect the things it dislikes about Washington 

with the thing~ it wants Washington to do. 

According to the Wall Street Journal a group of voters in 

the Pennsylvania primary told its reporter that taxes and government 

spending are outrageously high but the government has an obligation 

to pay more to old people, provide improved health care to everybody, 

and guarantee a job to anyone who wants to work. Moreover, government 

bureaucrata. are interfering in too many things but Washington should 

begin to hold down utility bills and medical costs, break up the oil 

canpanies, and limit j.mports. 

The prospect, then, is for increasing dislike of government 

coupled with insistence that there be more government. Sane trends 

long evident in this town are, therefore, likely to get worse no 

r r · _, 
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matter which party is power. The prospect is that government will 

become less democratic, that it will becane increasingly less 

e:lfective, and that it will' become increasingly disliked. That is 

not a description of a stable society and we do well to be concerned 

about the outcome of these processes. 

Under the pressures of egalitarianism compassion, 

fair play, call it what you will -- we, along with every other 

western nation, are steadily transforming ourselves into a highly­

regulated welfare state, which means that the tasks government 

undertakes grow steadily more numerous and always more complex. That 

raises a severe problem of institutional overload . I won't pause to 

establish so obvious a truth but some notion of its magnitude may be 
~:w 

/ grasped from the fact,~primarily due to the proliferation of programs 

b and regulations, that government litigation in the Supreme Court 
'( ' 

( 

during a ten-year period increased two and one-half times. 

There are economies of scale in governmental institutions, 

as in all others. Elected representatives cannot begin to makeal.l 

of even the major decisions that pervasive government continually 

f requires. Since we can hardly have a dozen Congresses and Presidents 

simultaneously at ,wcrk, the only alternative is the increasing 

bureaucratization of those institutions. It is a common observation 

thatthe, staffs of elected officials often possess an ideological 

slant of their own and have become forces to be reckoned with even 

by the officials. Also- inevitable is greater delegation of both 

executive and legislative powers to semi-independent and increasingly 

independent ·bureaucracies. 
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Congress can alter the decisions made by bureaucracies 

but so much law is made by them that no legislature can focus on 

more than a small fraction of the choices made. Sometimes a 

subcommittee can but a subcommittee or its staff is not the Congress. 

Moreover, the bureaucracies develop small but intense constituencies 

who often have more political influence than a vaguely and generally 

aggrieved electorate. 

The upshot is that democratic processes become increasingly 

irrelevant. They are simply less and less the processes by which 

we are actually governed. 

It is also apparent that government will become increasingly 

incompetent and hence less respected. The first reason is that 

overloaded institutions do not perform well. Though it is not 

widely recognized, we are now facing just such a crisis in the federal 

courts. As caseloads rise, for example, courts of appeals are cutting 

back time for oral argument, eliminating it altogether in many cases, 

handing down decisions without written opinions, cutting back on 

conferences. They are being converted from deliberative institutions 

to paper-processing institutions by the workload we thoughtlessly 

thrust upon them, and there are those who think it observable that 

their performance has begun to deteriorate. 

That is unfortunate for a variety of reasons. One is that 

with the decline in authority of other institutions that create and 

sustain social norms and ethical values, law is asked to take over 

more of that indispensable role. But as law proliferates and is made 

up faster and faster, and is often not justified by opinions, it tends 

to become intellectually incoherent and inconsistent within itself. 

r . 
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It loses its integrity. Law in that condition cannot command 

respect and cannot succeed as a generator or a bulwark of moral 

consensus. 

What is true of overloaded, increasingly bureaucratized 

courts is true of Congress and the Presidency. The level of their 

performance must necessarily decline, they must necessarily take 

positions that are soon retracted or reversed, because both 

institutions necessarily operate in large measure through staffs 

that contain within themselves competing interests and varying 

judgments. 

Matters become worse when one turns to the various 

Executive Branch departments and agencies and the independent agencies •• 

These are ·organized as fragmented bureaucracies with specialized 

functions and single goals. None of them is authorized or equipped 

·f to consider all of the relevant factors in a situation. Thus, 

Murray Weidenbaum points out that federal food standards press for 

easy-to-clean surfaces in meat-packing plants, which usually means 

f 
tile or stainless steel, and that raises problems for occupational 

safety and health because of the decibel level. 

A businessman I know says he is having trouble getting 

a plant in-operation because one federal agency requires round toilet 

seats and another demands split toilet seats. Tales of this scrt. are 

endless. · It is no wonder that the public dislikes the officious 

intermeddling that it•also demands. The public policies we support 

in principle are deformed, occasionally reversed, in the process 

of their application. The prospects, then, are for the continued~ 
-,,:::- • 

and growing unpopularity of government. 

"" 
rv1RL~,~~~e;-~- r~-MJ.~~­
;:_:;-~ ,-4-+L-, ~ ,~ - 6-,,~ b .-.- ,.. -r- '9'4~1'-J -~ ~ 

r . 
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That unpopularity, combined with the levelling 

impulses of egalitarianism and populism, leads to moves to reduce 

the power of the Presidency, to cut the authority of committee 

chairmen in Congress, to open both executive and legislative 

committee decisional processes to scrutiny. Indeed, our current 

distrust of authority is so great that we seek to hedge the powers 

not only of government and not only of large corporations but of private 

institutions such as universities. Authority is deeply resented and 

feared in any form, and not only legislatures and agencies but courts 

are willing as never before to scrutinize every exercise of discretion. 

One incessantly sued college president reports that his mother now 

refers to him as "my son, the defendant." ~ .t,-
~~~~~J...J.7::°~1-~ l~ 

We are creating conditions, in sum, where public policy ~- . " ,-- .. _) 
bound to fail and to be seen to ~ ~ 

~ cannot be rationally made and seems 

fail. 

We are all too likely to damage our institutions permanently 

by assigning them tasks they cannot possibly fulfill under conditions 

that guarantee ineffectiveness, demanding of them a Utopia they are 

powerless to create, and then despising them for their failure. 

Under those conditions the institutions will lose their 

morale, their virtue, and their integrity. This may be what Martin 

Mayer. ae~17" ~vhen he .wrote: "In our time, in public and private 
.. .;'. , : .. · ~. 

organizations- both, it is not power but incompetence that tends to 

corrupt; and absolute _incompetence corrupts absolutely." I leave 

you to choose your own favorite example. 

I suggested earlier that a situation of this sort is 

unlikely to prove stable, but so long as we are unaware that our 

demands create our unhappiness, any change is unlikely to be for the 

f r . 
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better. A public that knows its frustration but is unable to 

analyze its cause is in a peculfUr political mood. In The Lonely 

Crowd David Riesinan observed that as audiences lose confidence in 

their ability to judge the technical merits of public performers, 

they are likely to begin judging qualities such as sincerity which, 

often quite erroneously, they imagine themselves able to detect. 

That may be h~ppening in our politics. Again, I leave you to chose 

~t-,a-c.,;:T;' ·---c .,I... .... >--,,.,_,....._et_J--1.... ~ 
public does feel frustrated, ..... ,~ 

A 

your own example. 

If it is happening, if the 
~)~-tt:t~~ 

"1lf the authority and effectiveness of public and private institutions 

" continuelto decline, then the only effective mode of competing for 

leadership is likely to be populist demagoguery, perhaps joined .~ 
-::: . 

mass movements. I need not dwell on the bleakness of that outcome. • 

Whether or not this has been a Whig view of the Republic 

I leave you to judge. But I shall close with the reminder that no 

political trend is inexorable. Many of the ends we now seek through 

direct bureaucratic manipulation of people and social processes can 

be achieved through automatic and market mechanisms if we understand 
~ 

our institutions better. But the truth remains, and must not be blinAed, 

that much that government seeks to do cannot be done without courting 

the dangers I have described. We shall have to choose. { Adam Smith \ 

did say that there was a lot of ruin in a great nation but he did : 

not say the supply was inexhaustible. 

----------
' ' . 



National Council of Jewish Women 
15 East 26th Stree( • New York, N.Y. 10010 
Telephone: (212) 532-1740 

Director of Public Relation! 
Michele Spirn 

news 
For Release: IMMEDIATE RELEASE 

,(3/ll, 
Contact: CONTACT: Michele Spirn, Ext. 234 

NCJW EXPRESSES OPPOSITION TO BORK'S APPOINTMENT TO SUPREME COURT 

New York, NY -- The National Council of Jewish Women (NCJW) today expressed its 

opposition to the appointment of Judge Robert H. Bork to the United States 

Supreme Court. NCJW National President Lenore Feldman said, 11 The National 

Council of Jewish Women is deeply concerned by the nomination of Judge Bork 

because of his public positions on critical issues affecting minorities, 

women and the constitutional rights of all Americans. We believe that the 

Supreme Court requires a balanced rather than an extremist view of our society; 

therefore , Judge Bork is a poor candidate for a seat on the highest court of 

t he land. 11 

11 NCJW, which has a long history of advocacy for affirmati.ve action and civil 

rights, is deeply troubled that Judge Bork has not been supportive of programs 

and opportunities for minorities. In addition, we find his strong stand against 

reproductive choice and other women's rights untenable. We believe that women 

and minorities in the U.S . are not prepared to relinquish the progress they have 

made because of Judge· Bork I s opinions. 11 

11 Finally, Judge Bork's position on public funding of religious schools would 

erode the Constitution's intent on separation of church and state--ironically, 

in a year when we are celebrating the bicentennial of that historic document. 11 

Established in 1893, the National Council of Jewish Women is the oldest Jewish 

wnmPn'~ vnluntP0 r organization in America. NCJW's more than 100 . 000 mPmbPr~ in 

200 Sections nationwide are active in the organization's priority areas of women's 

issues, Jewish life, ·aging, children and youth, Israel and Constitutional rights. 

# # # 
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~T·-11'/ lO, 1987 

Judge Bork and the Democrats 

S l!Ol'Lll JU>GE Robert Bork be ele\·ated tu Th;n f1li1\ hriH· been a rash st;Hemer: t . b•.;t t 0 
tht Si.:prtn 1t Court~ To an~wer the question ~wing reftex1\·e!~· to the other side of the questi on 
1:;1t :!i?t·11 :h you nt-td to know a lot of things . at the hrst hint qf i;iressure, claiming tht leadu­

. .:..,.~t rron: tht b.rn,· questions of wh;it standard,, ship of the o;,pos1tl0n, doesn't do a whole lot for 
t i·, t Stnate ough t tu ap;:y l\ m Jud~1n~ nominees and the senator 's claim to be fit for higher office. Sen. 
r :i,1 Judgt Bor~·~ cons u:utional philosophy y,•ill I B1den·s snap position doesn't do much either to 
r!.,\ out on tht cou~t. there is a mountain of justify the committee's excessive delav of the 
r~b !t~hed worh and court op inions to be read. It start of hearings until Sept. 15 . If m·inds are 
;: ;;,.) usuol iy help~ to pose questions to the nomi- already made up, why wait? 
nE-e 1n a pub lic hearing and take account of his A whole string of contenders for the Democrat­
r e s p o n s e s . A p p a r e n t I y t h I s ic presidential nomination have reacted in the 
is too much to ask of the ch.airman of the same extravagant way. Maybe Judge Bork should 
committee that will consider the nomination. not be confirmed. But nothing in their overstated 
Whtie claiming that Judge Bork will have a full positions would persuade you of that. These 
a~d fair hearing . Sen. Joseph Biden this week has Democrats have managed to convey the impres­
pledged lo ciYil rights groups that he will lead the sion in their initial reaction not that Judge Bork is 
op~osition to confirmation. As the Queen of unqualified to be on the Supreme Court, but 
Hearts said to Altct, "Sentence first-verdict rather that they are out to get him v,hether he is 
a:terward ." or not. Judge Bork deserves a fair and thorough 

6en. B1den ·s vehement opposition may surprise hearing . How can he possibly get one from Sen . 
those who reca l: h,, statement of last November Biden, '11:ho has already cast himself in the role of 
1n a Philadelph1ii Inquirer interview: "Say the a prosecutor instead of a juror in the Jud1c1ary 
a.:;.1in1stration send~ up Bork and, after our inves- Committee? If there is a strong, serious case to 
t1g,itio,., he looks a lot like Scalia. I'd have to vote be argued apinst Judge Bork. why ti0 so !"!".:\:\' 

' • "':,. 2:-.: :' !r.e [~~c,2\·L.'1:e~es~l Qro:.ips tear Democrats !:>-::err. ~ - ... ·1'.1i ng to ::;·,"e 1t an::i air;, __ 
: .. : ~,,:.:·,. :~.: .'. ~ ~~.<.: ::-,c:,-.:,:,c: l'~ ha,t to tah·~." to li~ter. to tr.t: o~her ;:,!de? 
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FOR IM MEDIA TE RELEASE I 
CORRECTION 

news 
Contact: Betsy Bilanow 

(202) 857-4963 

B'nai B'rith Women President Irma Gertler was misquoted in a I?ress release we 

issued on July 2 opposing the appointment of Judge Robert H. Bork to the Sul?reme 

Court. Her correct statement in its entirety vyas: 

"The appointment of Judge Bork would seriously jeopardize important gains made 

by women in recent years. He has spoken out publicly against abortion rights and laws 

against sexual harassment of women. 

"His position on public funding of religious schools threatens the separation of 

church and state, a matter of deep concern· to our 120,000 members throughout the 

United States. 

"Because of certain opinions Judge Bork has expressed in the past, we do not think 

that he would be entering the court with an open mind on affirmative action and other 

civil rights matters." 

### 
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~ ! : . h ,1. i:. J wr,1ild 11:1 \·1·-1t ic: n. lit t lf' li:11 ci to spr,1 l, wit lion! puttini: 
·· :.' , ·1-•lf11r; ,. n:,l <'''111<·\t If it ,q,rt• tl1:1! kind "f nn i11,port:rnt rn::,· 

-- · .: t\1, :-:-nli ,·itr,1 (;<· :w1·;1l wn\llcl confrr ,Yith oth er mPrnhr1~ of 
. 1 ;: 0 -:··, 1kp:ntmr:1: nl,17::t it. In thnt !-;ind of rn:1frrrnre] ,Youlcl 

. , :Hh 1-., ·, l :l~T:.in,-t 11r~<i,i:r n ''om• 111:rn. onC' ,·ot.e" pnsition. I ,\·011lcl 
.._ · ; , , , ,. \'- ic:1,r cL \,hrthe r 111, acl,·irc w0re :l('< 'i'J•U•,l or ll f:1 . to c·:«:plnin 

·, , :· • <,, :; :t th :.t tlH'H' \\Pl, · tl1 r follm,i11~ options. l-:i11d:=c o f roncic: th ,­
,·., : r: n 11 ::111 tnkl', :111d tr:-,· to P:xrbin to thC' lw.st of my n.hility whnt I 
,-, ,. '- ,\(': ·:· .:\ tn lw th1· lw11r!1:;:: or <'O:-ts or clrtrinwntc:: to P:l<'h surh option . 

_,;:'l'!,:ttc ,, T, · :-..~F.Y .. \ncl tli:.t cJc,spitc thf' fnct thn.t thr .Attnrnr:· Gen­
,·: :1 1 J'l'fll lt•,-tf'd yon to nrf!UC in fo\·or of 1 'O11e man, onf' ,·ote ?" 

'lf1· . 1~111:1,. T th ink I wo\11<1 .:::.,· to thr .\ttornC'Y nrnf'r:11 nr thnt time>. 
"I -.·.·111 dr, 0: ,1 ... T :,bo wo11l11 :1ni·isr th:1t "·e expin.in t() tl1e cuut't. since> 
" · v lt:nP nn oblig:1tion to tl1r ronrt that n pri,·nte liti.!!'nnt cioc>s not 
, 1

1 \··:.y'- ]1:1\·r. thnr \\·e e:q,hin to tlw rn11rt "·hn.t some of the problems 
-.· : 1:: tli:1t :~ppro:1rl1 m:.:· br :1ml \Yhnt nltrrnntin nppronc-110s there> 

<· :::1tn: T,-,'-r.Y. ,\.r1L if n "nnr mnn. onr ,·ctr'" C':1SC' should nrise 
'-·· ;, ,•• H111 :nc· tli<' ~o1irirnr C1e11ernl. ,n,11ld \'O\l filr nn nmirus l>l'ief 
::t : ·111 1;:in_!.!: to li111it the doctri1H' of "one m:1n: onr \'Ote"' ns enunciated 
, ) !;\· ('')l\ !'I ? 

:-f :·. Br,1:1~. 1 h:1 ,·r 110t mn.clr n1~\' clC'cision abont it. Srnntor. in fact 
;:: ,] r.ot f',· rn thn11~ht nhom it. I 'clo not think it is likrl~· to C'0lllf' up 
ii, :;i.u-=r the· court hns on its doc-kl'! this tC'rm renpportionmr.nt C'nsrs 
fr,.,:,; :.11 on:r tl1r rountry. nncl I think it is n good g11rs:;;thnt they 
i:,: C" :'.cl tr, 1-r\·ic>w thnt ,·ntirr Arl<l. '\\']10ther theY will confirm "one man. 
,,:; ,• \'()((' .. G!' mon to some: otlwr position, I do not kllO\\. 

~C:1i:1:;1r Tc,:'\"J-:Y. Do YO\l think that \'O\I rn11lc1 si!:n :1 hri~f tl,:.t '"ns 
:.: .~·on~i;:;t(·nt "'ith )'our 1~er5onnl Yir,Ys ( · 

:-h . B11r:1~. I thin], I cnn. Srnfltor. nncl I kno\\" thnt I h:we. 
,.;;;. c, 11:1tor Tr~;\'EY. 1 h:we other qurstioni:; l.>111 I clo not '-:111t t.o take 

t:1e ! inw if thrrC' nre otli<'rs "'ho hnn cinrstions. 
~c-11:1tor I-hws1u. Go ahrnn. 
Se11'1t0r Tt·x:--1-:Y. In nn A11g-nst H>Ci:~ Xe"' Republic nrticle )'O\l 

c,r,;)O"t·rl the ennctmcnt of the then proposC'd Interst.'\tr Public Accom­
rnot1:11 ions Act. In a sub:Scr1uent h·tter. you stnt~d: 

TIIP prop<1!-Cd l.:,i:l"lntlon. wlilcli would c-oe>rre one mnn to nr;~ln!E' wltb 
nn•,tllcr on thr i:rnuncl tbrit Ills prrsonnl preferenrP'- nre not re!'-f'(-<·tablP.. repr£>­
"r-r1t~ surll nn ext rnorcllnnr:, lnrurialon Into lncll-rldunl !rN'dvm. nll<l opens up iao 
mn n~ po""! bll I ties or ~ovrrnmc>n tn I c-o£>rrlon on sl m I In r principles. tho t It oui;h t 
tr, foll \\·ithln the, nrt•n where lnw is rei;nrded ns lmpro1)('r. 

In liP"ht of this statrmC'nt of your beliC'fs. I ~ould like to nsk you n 
fc•\\· qnrstions nbout cnforcrmcnt of thC' CiYil Rights .Act. • 

~fr. BonR. Senn tor. mnv I-- -
Srn:110r TrK:-.EY. Yes.· 
?\fr. Bom~ . I sho11l<l s:.y that I no long-rr ngrrc witl1 tlint nrticle nnd 

I hn.n somr othrr :irtir}C'.'i thnt I no long-rr ng-rrc \\'ith. That hnppens t.o 
hr , onr of tlwm. Tlw rrnso11 1 do not ng-rec with thnt nrticlr, it SE>rms to 
mr J wns on th(' wrong tnck nlto!,!'ethcr. It \\'I\S 111\' first nttemrt to 
writ<' in tlint field. Jr S(•('Jn~ to mr thl' i-tntute, has workf'd \'l'l'Y W(l} nn<l 

( () 



1d1111ut ~•·, · ;11 1_\· pn,l,ll ·11 \1·i tl1 tl1c· :::t:itull' . ;u1d weH· tli:1t !(• \ I{' proposr<l 
t<1 , l:• _111\'0111d~11pport Jt. 

~ ,,1 :;itn! \I\TIII.\!'-. \\'()1tld 1111· :-: n:-itnr frnm C:il1for11i:1 yi<·ld for ju,-! 
li.: 1.,11, 1:1 tl1r li;: i1 t of l1i:- prl'l·io;1:- g-v111·ro11~ o1kr. 

:-,.. .. ,:1:,,· Tt-~'>EY. Ye.,. 
:-,; ,- 1,:i! .. : \l,T111 \'- 1. 111d,,r:11r,:1t c·h. h:\\'{' to lC':11·,:,• tl1r comrnittrc· in :1 

f, . ., .. 11,::.1; :, -~ ;1nd i h :1,·<· iu:": t'l": o nr.tl1l"l'l' ,·rry brid qm·s:ion:::.. 
L , t r: :\ !- .1_1. fil'st oi ::ll. ti1:1t 1 11:1!, <'"11~idl't·:d,ly 1·1H·o:1rngrd rinJ 

; -.,.i -- •.,' I_-. 1·11· !'o1loquy l>1' t\\·l•r1 ·, yo:i :ind :--; l'l:;1!01 11:trt in 11·l1i<"li you 
-·: :t1·cl \1 111: c·c>n\·ictio11. \\l1icl1 is n c-011\·ic·ticlll 1 sl1:11·l·. tl1rit till• C.on­
/,:ll':" .- i~ ~i ill tl1c· rrpos ;tr ,1 y of tlir J>O\\ ·r r to rll'ci<lr thl· i,-s11t• of w:n 
;1:1,1 J•P.i<"l' lt i~ nn 111 1pn: ·t:111t :-=tatr111rnt 011 yo1;1 pnrt :ind OIH' thnt I 
1-.c ko:,1v :ind appl:111d. 

Yr,1; s:, id tl1;1f tl1i,- "·:,:=: ius! :1 l,!ellL'l':11 c-011:'titution:,l con,·iction 011 

y()· : :· 11:1 rt. not Olll' th:1t yn1i l1nd tl:011u·lit out in it~ tncticnl a:'pects nnd 
l1c," it ,Yotild hr implernrnted . I \\·nttld like- to offc-r onr pos3il.ile nw:rns 
c,f 11:1 plrm\.'ntini.: it. OIH· th:.t 1 rrrtninly hope Wt> ,,·ill 1H.'\·er re:=ort to. 
v ,, t1. :tt 1 l1np•.· tl1at the l11l>ricant of f!c,011"ill tli:-tt l1:1s krpt thr Gm·­
c·: T: :nc·11t 1101),ing for so l011~ "·ill })l'L'\'l'llt u.: from t'\"('l' n 1sodi11~ to, 
h i: it is tlil' si111pl0 :.ct of 011i:- Ch:1mbc 1• of thC' Congn.'ss. ritl1er the> 
I I C> ,1::- , or thr· ~cnnte. failing to cnnrur i11 nn nppropriation bill to 
-- 11pply the fonds to rontin11t hostilities. 

Jt ,,:nulcl scc,111 to me. nnrl I 1Yo11ld like- to ask You "·lint Your nttit\lrle 
11·011hi lie. thnt th.is would ~imply be tlw end of it. if eith.rr thr House 
or Sc-nntr clid not nppron nu npproprintion l>ill or did not net Oli it 
one \\':t\' or the other. 

~Ir. i~omz. Scn:1tor, I must sny I rrnlly h:n-e not studied thi'- nspcrt 
d the ciue~tion nt nil. "\\'hnt we lrnn~, what the St'nntor Imel there, is 
: 1,: :t I wn.: n cliscussnnt on n p:.nel. nncl till' pnnrl wns about the Cnm­
l,c,dian in cursion, nnd I wns me1ely sug~esting the range of powers 
tkn I tl1ougl1t the Constitution sugf!eStecl were nppruprinte to the 
P1·l1 -'itli:-n t. on thr one h:1ucl. nml the CongrPss, on the othrr. and I am 
:.fr.,id thnt is nbout as far into thnt field I li:.n gone. rltimntely. I 
thin].:. "'nr or 1w:1cr is for tlir C'ongr<'ss. I ban not 1~nlly thoug:ht 
:1bout L0w. in rnrying situntions. the Con~rrss mnkes its will knmY11 
if it ""ish,~s to. 

~Pnntor :ihTHl.\S. I feel thnt ns you c>nter tht' field you nre on the 
rip-ht path nnd I wnlk "·ith you. 

I h:1w onh one other quc5tion to nsk nncl it is nre you currrnth-
of counsel in ;iny net in litigation? · · 

Mr. 13orm. I nm currrntly nn nttomey for two plnint i ffs in nnti• 
trust cnses in Xew Hnnn. I intend. if ronfirmrcli to "·ind up my pnr-
ticipntion in thosr cnses nltog:etl,cr nry shortly. • 

Scnntor J\1.-\THI.\6. Eithc>r to resign ns c-ounsrlor or--
:\f r. Bonn:. In fnrt, I hnn flrci. n motion in one rnse to withclrn~ 

as rounsP1. The judgy asked tLnt I stny in for n whi}{' longer. nnd I 
thought it ,,·ns propH to do s,) ,mtil c-onfirmntion or something of 
thnt s01_-t ~rcurred, lwrnusr it ;; n rnsr I stnrte<l nnd hnd been the prime 
mm·er rn Jt. 

Senator M.,Tltl.\S. It wouhl SPem to mr thnt it might he helpful to 
you for your protection ns well ns being of help to the committee to 
gin us F-ome official noticr of the title of those rn~rs. not nt this point, 
h11t to supply it for the committee nt some point. 

• 
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Civil Rights-A Challenge 
_..,,. 

by Robtrf 'Bork 

Pusions are running so high over racial discrimination 
that the various proposals to legislate its manifesta­
tions out of existence seem likely to become textbook 
examples of the max im that great and urgent issues are 1 

rarely discussed in terms of the principles they neces­
s.uily i!)volve . In this case , the danger is that justifiable 
abhorrence of racial d iscr imination will result in legis-

lation by which the morals of the majority are self­
righteously imposed upon a minority . That ha.s hap­
pened before in the United States~ Prohibition being 
the most notorious instance - but whenever it happens 
it is likelv to be subvers iv e of free institutions . 

Instead of a discuHion of the merits of legislation, of 
which the propo~ed Interstate Public Accommodations 

21 



, .;,;:.t) , ,,, · · i · ...: , '.- •. • -- . : ·.~: :. :: 1i1 businr~s fa.:il1tir~ 
't ' ~, : : · ;· • ~- ,. : t: : '• ~ --"'\' l, lJ~ f I L as thr rr(•t0typ e . \\' (' 

t:1~'.!J :~ ~t -~.' '.( \ '. / 1t · (}:t~ 1: 1~ rnL, rc 0r le ss C)'nic.1 l 
: ~- c :,l ,·. '...: ~ . .,;c: :: .i- c : :-:-i~ t'r ( e r o ",·r~ o r ~he Fou:­

:1, ~.: :. :\ '.". ,c . .: :· ('.".! .oc.:: \•,:1t'.'1C'. tne Suprer.-,e Ccu~t is 

·· . :t '-• :-. t::-.:1: 0 n.ol ont wav o: the 
~.1 ·t · :: .• -. · !t1-...:: ·.C: to the ccnstitu-

' c ,, . '- •. · :.: c: : i:·n nt·; tkc· 5-.:rrc:-r.c 
.t~ .~1.:-:r;,_ Tilt d:sc-..:s~ :;r, Yd.' 

. r .: :i-., rr.oral:::,- c-i cnic-rc:r.t 
t:--.c ! ~.e;-. co ; .~e:::..:c:--.('es fc; 

. . 
_: .. r:--.:i..·:, l '.7"':(- '. ._, : :~.·:~r C1 C,._) Sl i 

:c-.·. :-:,·:·: :-c:-..:: c-: ,c 1:s; a:: ;::r. q;c:: JS the Intcrsta:c 
· ·_: .. : ,.;c: .· :-.c:-. ., .:2:.-:-.. ; . .;ct se,m w ii!ir. f: to discus, 

. ' . . 
t.::·, c- :n .. · cc-,: ::-. ::cc-' ,::: w:-.. 1c:. must accorr.::- ,uw 1t or 

" ·~. -- ::--.:'. ::,:: ,:-.: ::,: dc;:-art1,;rc from freedo:-:. of the in­
_; _,. :.::.:.o . ::· c:-:: > t " :::, wh :• :-r. he w ii: deal is iustified . 

,\::c-::-..r. Gt:-..r:.: Kc:-,nedy ap2ears to recognize but 
· ~ ,._._, ... t;c a ,· :, :c these ':u~qicm . for , in speaking on 

': ·c::.:! ;: c: :' ., :<: :-e:·ore a con~rcssiona l committee, he 
we·.· , ~- :;:: 2' :: ,:;::c t~_J '. :he law wou ld create no 

r:r:c: cn: : .·.": : : c~;.;:sc :s nc::-iing less than an ad­

~ " · - •. - · ' . i: .:::rs n:·: ca:c to defend the bill on 

Tr.ere scc:-:-.s : :- be a ,:r,1:-,1:; □ :$position on the pa:t of 
?::·, co :-.c,-.: , ci ::-.c iq; ,s!Jt,o:. simply to ignou: the fact 
:;.;:: :: :-:ceJ,-,, ;: ,c- ss ,:. a vita ! area of persor.al liberty. 

T :-, J: :: .:oes ,s J::';'.'J:c:-.: The legislature would inform 
J s c,~ ~: ":-.::;: : ::::::: v cf : h e c:ti zenry th;it in order to con· 
t ;:cuc :o CJ::-.· o:-.. ::-.e tr.ides :n which they are estab­
!.s:~c.:: the:; ~ .;.:,t dcJ I with .ind serve p~rsons with 

,-.:c::-:-:-. t:cr_:, c:2 r.~: w:s h to associ.itc . In part the willing­
nes, :o o"e : :.:,.:,;_ thJ: less of freedom ar ises from the 
fcei:r.; :;•,;:: - :: :s :rrJ i10 :.a : to choose associates on the 
bs is o: rJ:.a: d·.JrJCterist ,cs . Behind thJt judgment , 

-nowc\e:. ;:cs a:-t unc~p~csscd natur,11-law view that 
sc:ne pc:sc-n:,: preieren~cs arc r.itiona l. that others are 
irrat1L•na:. an;: :hat a ma1omy. may impose upon a 
m :nor,:v ,ts sc;: ic oi preferences. The fact th;it the 
ccicrce(! scaie ot preferences 1s said to be rooted in -~ 
mor;il or;ie: docs no: alter the impact upon freedom. In 
a so~ictv t'1a: ::,u:;:-crts to value freedom as an end in 
itsc::. the i ,m~ic ~r.&umen: from morality to l...iw can 
be~ danscrcus no:-t sc9uitur. Professor Mark De\.\'olf 

H .:, we , ,n sur,?:>rtinf: the proposed legisl.itio:-., describes 
~:..: •..:'.:'":c;;; cp t' •:-isit ior. to "tt'ie n~t1on ' s objective" as an 

c~ ;- : 1 "to ;:-:cse,\'C U!;!:, customs of a stubborn people ." 
Sc-,: ,; . o: ::.(· ugi:ness of racial discrimination there 

nrr:: be no Jr~:.::-:ient (t hough there may be some pre­
sumr::C'n ,r, dtr-.!1f:,,ni; onr's own hotly controverted 

J :rr,s w 1:h t:.r 0~ 1c~:1H 0 f the nation) . But it is one 
thinF, wnc~. s:u:-60, :-- pro1~c express their r.acial anti­
pJt h ics ,r. la"~ wh :~h pre vent individuals, whether 
w½11c (:r ~~l'f'" fcl':'s\ dc,,i:ni; "'ith those who are will-

1ni·. t l· d('J : w,:f :~., ::· a:c:.: 9u :1 ,, an o:hn k tel! them 
th.,t t'\t· :-1 .1 ~ 1r.~: . \ 1~-.... :, ;, thrv may r1 :"' t ac t on thr1r racial 

rrcl c11· r, :cs in f"·" '·:c,; a: area~ of lift' . Tnr rrinciplt of 
su: h irr:i,:at :0 :. i, ::·. a : 11 1 fin:: yL,ur bti~JYte>r ugly by 
r..y stanc.iads rr :• :a'. o, aes:hrt tc. anc if you prove 
s t:Jt-b ~, rn ab :,L:: ac: C' C' t: :1 r m:.- view of tht situation , I 
am iu::,t1!:cJ ::-. ~.1\ ,:--.s !he ~:.::tc c:-erlt you intD morr 

r1r:htc 0 u~ r~tf·., T,.~: :, itsc:: a p1:--..1,-.t oi unsur­
pa sscJ i.;r :1::c·~~ 

Froi.:.·'.".C ,s J ·.- ~ - · " •, r, .- hT' ;-c: ,, r :::, and the 
occ:, ,:c- :· , 1.:r-:-,·. " ·:-.::" .. :, ,J .:;,. :·:: r.:: o~ ch! :,, b e i..,pt to 

.) rr. ;::: ;:, :..;:--:, !: !~ ~c.:cs~.1~ t ~ .:l: :n( rc<, : c protect a 

mJr, frC',,.assa:.::: c: t:-:d: be:: ,t ,; a ion& leap from 

that to ?cot ec :o,-. ire"' the insul t L-np :ird by the re­
fusal ci ancther 1n:::-.1.::1,;Ji tc assoc1.1tr or deal with 

him T h e !Jt1er ,n,c<,es a r=inc1p ic wnose iogica.l reach 
is cir.1cult to Lmit. !£::is permissible to tell a barber or 
a rooming house owner tha: he must dea l with all who 

come to nim regard :ess of race or religion, then it is 
impossib le to se!' why a doctor . lawyer, accountant , or 

anv otner professional or business man should have 
the rit:;ht to dtS~:;:7. : r.at e . Indeed . it. would be unfair 
discrirr::na! ion to leavt anyoody engabeci i.n any com­
mercial act iv i:y w1::-, that right. Nor does it seem fair 
or rat:ona :, given the baste premise. to confi.ne the 
princip le to c9uai treatment of r--.;.grocs as customers. 
Why should the !Jw not require not mer,ly fair hiring 
of Negroes in suc:,rc:.nate positions but the choice of 
partners or associates in a variety of business ,and pro­

fessional endeJvo:s without regard to ra" or creed? 
Thoush such a law might presently be unenforceable, 
there

0

1s no distinction in principle between it and what 
is proposed . It is d i ffcult to see an end to the principle 

of enforcing fair treatment by private individuals. It 
certainly need r.o: be confined to raci.il or commercial 
matters : The best way to demonstrate the expansive­
ness of the pri:icip!e behind the proposed legislation is 
to examine the arg1,;rr1ents which are used to justify it. 

Perhaps the most common popular justification of 
such a law is based on a crude notion of waivers: in• 
sistcnce that baroers. lunch counter operators , &nd 
sim il ar businessmen serve all comers does not i.nfri.nge 
their freedom because thev "hold themselves out to 
serve the pubLc." The stat;ment is so obviously a fic­
tion that it scarceiy survives articulation . The very rea­
son for the proposed leg islation is precisely that some 

individuals h.ive made it as clear as they can that th~ 

do no t hold themselves ou: to serve the public. 

A second popular argume:-.t, usually heard in con­
nect ion with l.iws proposed to be laid under the Four­
teenth Amendment, is that the rationale which required 

the voiding of laws enforcing stgregation also r~uires 
the prohibition of racial discrimination by business 
licensed by any govern~tnta l unit because "state ac­
tion" is involved . The only legitimate thrust of the 
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:: .; · t J i. 1 ,: .. 1 :-J , : ~ : .:.:: : 1, ·r· r,\ 1 \..,T \ ·lr . 1~ to enab le 
,,· :.::: ,. t.· !!! :i-.r: :.: /". f ' •-. c:~~ ·.t:--,:.:: i t: , r of p~i\'ate e r­
r :: -. ::. · .. -~:. :: l ' :-":! ( '~ ( l .,. ; v r:1 1.. 1.1 : F• ;.Lc:y ('~ "'-'br('~Jt io n . 

·.,:, :: ,, : ·, :-. .; .: :-:.c;-. : . · .: . ::t :t r1 d bf:wccr, ~ay,ni; thJt 

'-l .1'. ,.· ~ _ rr ~-: ;i7\a:-- y eicc:10:; t'roccS,s, 
·,, : · ' · • · · , • •. : ! l • ,_ ~ : . :~ ... :-. ! h .! : r., .1 ~ : c :- :, . to the 

, . . : •. ... . - J.1 · "' · : :-: . ... ·. : J: .... P .1;tv a,:1;: sayir._s 
' .. ' · , ; ' · . : : t : :.::.l' J ;..; l' f".' C' ;"Jt irnt be-

-- ~- - ::. · '. .:! '•. ~·- J: :'. !1 ~ t. , ,:. - , :--: •_ ..:. '.-- ; ~ .1:--...i c r:: :f:cd !1 is 

c:~ .:- f : · . ~. c :-: .r:-. '. 0~ ~ ..: \ · thr o uc h 

2: - ~ ·.::-.2 . _. -;-·: . • .1'.c J !_f:--.. : ,· c ~ (' :~r- ;: becc:nc~ poss ibl e 
: :- .:. : _c : r-. ! ~~ c f ·, J:-. ..:: ( 1 : : ; c ~::::c ! i'i £>\'cry pn vate act ion . 

(! ~·. c. c·, r :: ·. c <-,J t· ': : t. _: • r .:- :~-: ~ c i ·· cq;u:ner.t" is that 

c~.~ =- : -c:: r--.- 10:-:-:c ' Rc :• :0 , . >-:.e n he de,:ribed the con­
:e; · ;" er : 1: t 1 :.:l-'.: : :i c:c, cn rr u .:i :i : :o r.s b il l as one be­
t.,...·ec!l }·, -...;::-. .: :-: r i1:-:- ~. : ~ '1 :-1.:. ' rr 0rr:- :·: Tlf:hts ." Pr~sum• 
a::-: v r.o C:'1c ul ·;,c, e r .?: v.ew , has ;ir.y difficulty dec1d­
:, ~· : '-.r c :.: e , ·: o :-: w hc r s;:; c:mc ise ,y pL!t One wishes 
r,C' C1C '. !'H:css . th J :_ M : ~ Rcst ;:> :'1 w c- u ld explain just who 

r.:!~ ~: c:~t s \ ... -,: :- ' rc SP('C~ :o r:- ::- tr r! Y other tl-.J.!"1 humans. 
li ;., cic~.:ir . .:i , 10 c ea : w ,t h B Jnd B ins ists th"t for rea­
s0 , .'. ,c: :c: -:r :'1 : :: h ,m,c: : nc w.ir. ts no:h in;:: to do w ith 
/·. : ,t::s,·C' '•c c·.- r:'1 Rc , t :• :-, ,,. :, .., ,.::! .lt'.rcc that both are 
,:.i.~ .. :-, 1 · h1,;rr.:in r1 s ht; " :ir.J that this is in no way; ti 
c;-.J:--r,r..: if one· d t !-:c r.u:-r.ac, s ,s colored and the other 
w;...:te . He ,,· c: o cs the s:t'JJti0r. change if we stipulate 
th 1; the v uc s tar.d,r.s 0r. ocpositc sides of a barber 
c:-,:i :r .l!"IC :hi: B owns i:1 · 

A !"'!\..:!T'.':--e~ of pe op:e seci;l to cir.iv.· a distinction be-­
t weer. corr.:-r.c: Cl a! rc !at: c n sh ,p and all others. They 
fee l j'J s: , i1r.: . so mc:-,ow . :n cO~"npeli :ng a rooming house 
o ... ,.-.c r c, :he p: o !=' r, etcr o f a luncr. counter to deal with 
a :: c:, mers w,:h:- ·~: rei;arc t c race but wou ld not lei;islate 

acccptar. cc cf :-Sesrocs into pr ivate clubs or homes . The 
rat,cr.J :c JppeJrs to be that one relationship is highly 
pe:sona: .inc: the other is 1ust business . Under any sys­
te:::i wh,ch allows the ind ividual to determine his own 
\'a !ues th.1: distinction is unsound. It is, moreover, 
patent ly fa il acious as a description of reality. The

0

very 
b i:tcrness o f the resistance to the demand for enforced 
in t r!;rJt1 o n .irises bccau~c owners of many places of 
bu s iness do in fac t ure a great deal about whom they 
serve . The rcJ i mcanini; of tne distinction is simply 
that so me people do not th inJ... o t hers ought to care that 
rn'J : :-: abo c:t thJt part icu la r aspect cf the ir freedom . 

One of the Kennedy adm in istrat ion's arguments fo r 

the bl ! 1s tr.JI ll 1s n~cessary to provide legz.l redress in 
order to i;rt the demonstrators out of the streets . That 
canno.t bf taJ...en serioush· as an independent argument . 
lf southern .;.·hi tc racis:, - or no~thern ones, for that 

matter - were 1hr0 n~ •nf. :h~ streets, demanding com­
plete scgrq; at ,o n c, r commerc iJI facilities.~ is to be 

•hopeJ thJt n o resp o m ibl c · polllician wot!ld~ggest 
pass ing a law to enable them to enforce their denaods 

, · 
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--:~-!!!I'..-!!~:.:: . . . . . • ~:·::(~ . . 
in' court . In th is connection . it is possib le to be somewhat 
les5\than enthusiastic about the part played by "mer.a.I 
!eadt\;( ' in part icipating in de_monstrations against pri­
vate pt:5ons who discrimir.a~ in choice of thtir pa­
trons. It "ft_eds the danger of the violence which ther 
are the first to deptot.e :....,_ That might nevertheless. b1, 
tolerable if :hey were demomtrat ing ai;Ainst a law that 
coe:ced d is'CT1rnL."l at ion. They are actually part of a mob 
coerc ing .nd ·c istr ibuting other pr i.\'ate individuals l;n 
the exerc ise of their freedom . Their moral position iJ 
about the sam~as Carrie Nation's when she and her 
followers invaded . sa!QOns . 

Though the basic obJE'c',on is to t!-ie law's i?npact 
upon ino iv1dua i liberty, it is""lilso approp riate to, ques­
tion the pr.ic:..c.Jlity of enforcing a law which runs con­
trary to the cL:stoms . indeed .the moral beliefs, of a large 
portion o f the country. Of what va lue is a law which 
compeis service to Negroes without. close surveillance 
to make si..re the service is on the same terms ~ven to 
wn 1t es: I: :s n o t d iff icu l t to imag ine many ways in 
which barber~ . land lo rd s . lunch counter oc,erators, and 
the i,;.,r ca; no:::iina ll y romp l)· with the.l;w but eff~­
tiveiv discot:rage Negro patrons Must federal law en­
forcemcc,: are!"lc ies become in effect pL:blic utility com­

missions charged w i.:h the supervision of the nation's 
business establishments or will the law '6ecome an un-"' 

'enforcea b le svmb o l ~f hvpocriticJI rii;hteousness7 
It 1s .sad tc> have to i:le/end the principle of freedom 

in this cor.text , but the ta,k ought not to be )eft to those 

I 2J 
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~.:~t: !f, ,·:r , r~·· . .. -.. .,~ :- w i·" , c-nh· a sho:t ~+.ilc as,o ""·ere 
Jt:c·,::.~ 1. :.,. ·. - :1.c ! ,,,: ,, recd ur :J , ; cf_:r f_ at,c-:i T h ere 

"Cc~ · ~- :.~r fc\·, ,-.:·.~~ f :n·u: :.:i( .. :11 cqu~'.i~ y -.,·ho al$ O pe;­

- ~ : \ t C" .... ~t. ~ .... -f \(' ~;-~·e r : 1m:1('y t('I th e value (' f 
=~tc·,.;_-: . :~ t!-.. ~ ~: ~·...:! f i t .A. !'..i .... -: r wh:: r b ac~- th e ma jor • 

r J , ,.; :ntt' :; t::1.12 : leaders O,>-

· .. ;.~- ~-c~ .: .:- .-:· · .. -.. '. :-:-. .-. ~,: r..c :, ,: \ . t", .: :-~: ,,hr:he:­
'. : ~!. :: . ~ · : ~~-- r·. t J.r-1.i :.1 ;"· .'.! ~- thfy r 1case.J . 

· . . ·:- t. :- .::-: · _,_:....: i; · - i ('C .. : 1 : (.:,c :- ·J ;-,;.: ::r ',\I~~- th e O!l1e: 

:_,t !~ : t .. .. ~ t ' :~e: :Ss l!t- 1~ t~c s..::.rne . It is n0t 
,-. ~.c:r.e , ,~ :. e : ,-, r :·..:. :: ::c o c pcdcct',-., e is a ~ood th.ini; 
l. . • \',: ~ : -.e:: ::-. ..: :·. : .: ~J rT:Cri ocsht t~1 be fr ee tC' dea l 

a r . ..: a s,,,c: J !C w.: ~ "' he-~ th t· y p lu ; e for w h a tr v,r a,­
sc,n, ar? r J l t c· then . This time " stubborn f't' opl r" with 

" u1h rustorr. ," .ire undr r at lar~ rathrr tha.n in tt ll tc-
11.1, !,. ~:-..: ,:,.::em:- ia n~. r-u t th,: sort of per son a l com­
par,s o r. surci v C'Uf'ct no t tc, ma>-c the dift cren ce . 

The :r0 wb :c w,:i-. freedom 1, thJ: i: will be ustd in 
w.:iv ::- ,..,c a 't-~-~ ~ !t !'.tc:--i t J i-.f' ~ ~re.!~ sc '.f rrst:-ai.r\t to 
a v~-- --= ~a::--:~\-- -~-F ::. j~S '. th :~ c.•nc r tC'• an (•,:ne~ t:-,d. Ont 
m.1\· ~~~,:( ~!": .:? ~ :! 1:: ;:-:--.:-r:cra '. to !:-e at a rr,an acco:dinb 
t,.· J.., rl =r :- , ce ,:r·c-:i a r.~ ve • ~wts: :-· :c w h e tlier that 
r.--. ~ r~ . r:-rr(rt';'.:· r Cc s(' :' \ "C5 C;t\"C!l D:l tc t!"',c Jcve ! c~ :he 
prcr.c,r ie ii ::-..::\-, .J ... a: ir ee.: o!':'I and se: i -.:1ete:-mi..'\ation . 
If. e ve c-.- 1,m e a :, intc:ise !:-·-felt mora l pr inciple is in· 
VC!\e,.; ½' C Sr'C~. c fre ed o rr-. we wii l rur-. sho:-t o f it. 

Civil Rights-JI Reply 

- . ,, .\ ·,:. . :·,,:·.:: .' com!':'ler.: a:-y o n c,vd rights over 
:c., \' (JCS s!-. :- ... :.: mJ•e 1: ob ,· ,ous th J t :he editors d 1s­
J i' :cr c:-:-,:-'·. J :: ~;i: .y v-. .:' 1,1, 5cr>- ·s t:-ies ,s. Yet his fears 
":-~·c; : : c.,· ;-co ;- ;;,se:: !es :s: a:,on arc sh,red by rr:an y 
.·' . r:-.e : :c J m . ,n c!wc ,nt=; ma:cy reJdcrs of t he /\.' cw Repuo­
i:: . sc· : ~.e ·. c escrve bot~, a forum ar.d an answer . 

lr. J ,scu, s:r. ~ 1:-ie law we share Justice H olmes · pref­
erence io, Jf;:-ea :s to cxpe11e nce ra th er than logic. In 
the l,&ht of recent American experience Mr. Bork ' s 
~'f;.;mc:--.: ,ccrr., :o h ave ,ever .i i dt'iects . 

Firs: Mr Bo e.: speab about the "freedom of the in­
-: . ,::: ._, .. a s :f ::cc cwr. ec s oi hotel s, motels . restaurants 
ar,.i o:;-,er pw:-:,, acco mm odati ons were today legally 
fre e to ~erve wnome,-c: t:iey please This', as everyone 
knows. ,s sc lJom the case . For centuries English com­
mon law o:::1 p t ed inni..c-epers to accommodatt any 
v.e il -be na vcd trave,lcr , and his i-10ises. Most states have 
toda y embodied this trad111on in public accommodation 
statutes . In th e North , these statutes generally require 
a res1au:.1n 1, hotel or mote ! to accept all sober and or­
der ly comecs . regardless of race . In the South, Jim 
Cr ov. leg ,sla t,or. enacted a t the end of the nineteen t h 
rcnturv uni:: recently rc9u 1red the owners of publ ic 
estab::shme:.ts to segregate their facilit ies. The Su­
preme C ou:t has r.o " d cciJ red -the J im Crow statutes 
unronst.1 :., 1:cn a :. bw: r vrn tod a·, the owner who wants 
10 serve bo1 h r--.:tT,COC> and whites is likely to have d ,f ­
t>cul tv cxerci:; ,ng h :, r.r.-·ly ac9u 1rc-d "right " in many 
area s Mr Bork w o u ld pr esumably deplore the who le 
:raJ,1,on tnJ: " p1,;b l,~ a cco mmodations" must provide 
publi.: ser v:c c J S wri: a , rr ivate pro fi t . But he cannot 
ma ,n t a ,n thJt new ler :sla1 1on in this field would mean a 
sudden ,ncrrasc of r,c1vcrnment inten1ention in priva:e 
a Ha,rs The Adrr.: r:istra:,or's c,vil rights bill would sim­
p ly r1 tend to the nati on al level principles and practices 

loni; cr.,?:oyed io :a l:y. 
Exper ience a lso argues aga inst Bork 's e9uat ion be­

tween the d istress caused b y having to serve a Negro 
and the distress· caused by refusing to serve hir.1 . Both 
exist , and both de~erve consideration, but no amount 
of rhetoric about freedom can give them tqual weight. 
Desp it e what Mr. Bork sa y s , the "loss of freedom" 
cacscd by havin& to serve Nepoes is in most cases 
pecuniary, not personal. If personal freedom were to be 
p rot £Cted we would need leg islation allowing individual 
waitresses, hotel clerks and charwomen to decidt whom 
they would serve and whom they would not . T he fact 
is . howe ver , that such peop le mu st serve whomever 
their emp io,· er te ll s them to serve , and refuse whom­
ever he te lls them to rduse . The right to stgregate is, 
as everyone but Mr . Bork adm it s, a righ t deriving sole­
ly from title to property. It is neither more nor less 
sacrosanct than other economic privileges. It can be 
regulated in the samt way that the right to build a 
restaurant on one ' s residential property is regulated . 

There are . of course , some owners of public estab­
lishments who ha-ve personal contact with the clients 
- the much debatt'd case of Mrs. Murphy's boud.ing 
house . Perhaps such establishments should be exempt 
from the p:vposed public accommodations law. But 
even here the clai:ns of priva.te freedom must be weigh­
ed a5ainst the cbims of publ ic con venience . 

Government without princip le ends in sh.ipwreck; 
but government according to an y single principle, to the 
exclusion of all other , ,ends in madntss . Mr. Bork 's prin­
ciple of private liberty is important , and his distrust of 
pub i1 c authorit y often justified . But to apply this princi­
ple in disregard of al l othrrs would today require the re­
peal of the industrial rev°"4t ion . Perhaps, however , that 
is what Mr. Boric. wants. ) THE Eonoas 

c.-7 h 



,, .: ., 

·. , : · , : c I h l· [ ~: r 1 

J l ! I ~!; ~. 

::.:--. Amr ~1~ J r·. 

• r' ',._ '. < •• ;-·,c 

·, , : '.:"' ::;t :..:i·'. .:n ; ~c:-,Jv:or cf the lo t, :-

i' J .- ~..: .. :, ·c. :~. J;-, Jn y Jrt i~t o:-

J!i\ trJ:~r-~ ·:-~c:' A.!:•c:"s h.1s r..,p l0:-r~ 

..: ... :-:-.:-:-.~~ .:: :~.,: a :--c.;ac ;:, l)c;, 

r· Jr..1::. -, Jr. :: h .1s ~s c-d 
'. ,' ' r J: ~ rr:o r The J:'· 

~.::::: •: .. _-: !he yo-...;::t,~tr:-s 
h,';'"', '.'.'"l' ! \ ,. '- , ..._(' ;.° ~5"~ f:- :',J~ f'r:J,::le 

De~:-- . !c : '. : '.·.1~::::~ : rrd'J.:-~ ic:,s to a 

\\ ~.o:c ~c •·~ .: : J:-·~·..::-.= 1t:cs . :~c BJu:1aus 

:- ( :!"'. ,:- ~:-r J: ach1cvcr,"\C"its 
:5- f'." C: J : ;1css is J Fi1 rmed ?".C t 

DEMOCRATIC 
SOCIALISM 

A Ne- Appraisal 
by Norman Thomas 

,._ = '"." o-,•~ .... . , co ... ,,,,, . 
~ - '.: ~ I -

,.o,t War World Council 
1 12 f. 19th Street 

New York 3, N. Y. 

-: · , • ("1 ,oe· ·\ oo:l ◄~~ 
•,:_• \~I ('\ l ~I ' 

fl!)sYCHOANALYSIS 

land CIVILIZATION 
•r •~.;; IOIINlfll. M 0 . 

.., f\ • l, fl •"f' " •l'O'H lt'T"l l l l •Of'I t'wl•t"f'l"I 

, ~ ...: , • I.I v • • ,...: \ ,"' l , 1 1 r, 1 ,c r'!C'I0 11c1 . 
t,,,, ,., .... ""· , ... , , ... . !(, 1h r f f' l <J f r •hi' 

• ,,,...,, ,.., ,, ,11.1 , • , : ,,., ..: 1t-. r t-c-"1•,nra l 
cu,.,.,r , .. • ,. -i 1 , ' 1r1 _:, . , 1.h.11 1, .1n J lar,o, . 
,1 •t1 r-, · : .. • • s•ri..,.!""'I an.J na 11on, 

11-f 11r \ llr! 

A , .,., , t,,.,-. a ,, :. , • ,,, 
r-u ,1 ('..,. 1d d •• r (t I • <• -

,, 
1; 

i' 
'i I, 
,, 
I, 
I ' 

/j I . .., f h !\ I f' ~ P ~ ! 

, !' · r :..! , . l'' .Jc· J rJr' ~ '. (' "' !~ 1· 1 c.~ .. : Jf C' 
: ~- r:·!· ~ ~\.:..!Jt"r. e1-r, ,, -. u ~c tC' s-...: ~:". J 

n·1 n -.: J ~ ! ~Y ,· !· ,;;l,r! •. T r.r \.< ..; J. C .! · 

J c:-:-.,; l :: :1 D~·-.t. · , ~ H ,.:-·.a :·.L Lr::c~~ 
vf ! c:-- ~·. 1~·-•c.rC :r :J:~·. ~ ~:.:! s: ~ 1ft r-,::""":r . :' 

c·:.: :-, :~ r : c; ,1 ~:1·~ :-..__,:,; ! t: :-L'~~ ~.i !'"'. : :-:- t c 

'.,,: • ~J;A~l Gl".'i..t:!.; 

Corrc~ po11dc11cc 

You:- cd ito r 1.1! rrr<:· to my irt1clc on 

the r~c- :; .:: .1::cc rnm 0..:!Jt 1cr.s b iii ('' C :\·1i 

Rif;'~ ts - A C!1Jilenge ," Au5ust ;p l does 
i\Ct :"C'\.'E'Jl \,·t"l rthrr yo u prr:r1\.'t 1n this 
cJse a prinC1r- le w '1i ci, tJ~ es ~recedc:-1ce 
0vcr th.1t cf ind,v 1d-.:J. i liberty, whit it 

is. or wn:,· it shou ld prevail. I i;ather 
thJt yo" fee l stronb !y , but that is not 
e:i o·Jsh Un11: one is snown a ccmpetini; 
pr1:ic1p le. he mav be excused his reluc­
tJri.c e tc, sacr :fice freedom . 

A princ1pie 1s requ ired brcJuse a so­
c,ctv ... h,ch value~ freedom H we ll as 

democracv must face the tJsk of de­
fir,1 nr t h~se aspects of lif e in wh ich the 
rna ,ct:!v mav proper ly coerce the in­
d,v1duai through law and those in 
which 1t :i,ay no t. Though your reply 
would indicate it , I find it hard to be­
lieve that you arc really among those 
who rcou1r, no license for coercion 
other th~n their own preferences (read 
"" intense mora l convictions, " if you 
h~e) Tha t would make numbers and 
strrn5t h of pas51on the so le principles 
of lq; ,s lat ion . I think some better stand­
Jrd is both requ ired and o1tta1nable. Its 
precise stJtcment mJv be beyond o,ir 
rresr,-.t capJb il,1 ies . but I sug~•st thJt 
the prcposed lq;isl at,on, which woi.; ld 
coe rc e cn e man to assoc iJt-e w ith an­
other 0:-1 the pound that his persona l 
preferences arc not respe<:table , rep­
rc-srnts such ..1n e~traordin~ry incursion. 

into ind"·iduJI freedom, and optns ur 
so many posS1b1litirs of 5overnmcntal 
corrcion on simi lar pr1nc 1ples , tha t 1! 
our.'1t to fall w ith in the area wnere law 
is reprdcd as improper. 
YoCJr re ply on the b•sis of e•per1en ~r 

.i : ... :'! ~rr;t".!. Cdic :r :,! 7hr :11'.. tori ca l f')· 

t~t r:, c r- 0: r0 :T'.r:i:1:-, !.,\, _dL:t: rs and lo .:-1 ! 

s:a1u1rs r, ra llc: ,:.~- th r p: c, poscc federa : 
;J\,· d;-r ; ;>. :'.' ! :;-. ar. v wav dc~onst :-ate 

t!'-,r:: "" '~J~ '."'!' , • ti--. J t !hr :: rr1nc irlf' 
l•.:t:·.: !0 :-t t')t r::::c.i [ v r:-- \.'\d r~ :if tr'.r 
~ . • ,:~ i:- ','(_•·.: ~ S'JfSe ~:: ::i:-: <-.~t rersor.i : 
: ~r r.: ,: :-:-. i, n .:.: :-r Jl: :,. ::-.·•;-'.v rd l'-ecaus r 
.f I '. -.... e~r ' \•,:(' \V::"t.: '.~ ;l( t•:: le-r ~s l, t:;;::--, 

J: :~, \· ... :: r 1r . .::: . \·1.i..:J '. h-J:!:-c-~~es, ho!e l 

c.v~ '.,.. ~ ~:--. ~ ch an-,·:"' r. ·.r r-. !::- .=e--::de whc:"":1 

~'.".c v "...:':.: ;.: serv e J:-id w~:-::--. t h t-v wou !.:i 
nc ,°." Ir. fact. sue~. recs :, ns h;ve pre­
c: , ci,· tr.a: freed o ,.,., . Yoc:r su~estion 

t:-.J'. tnev de net CJ n o:.i\' be supportrci 
bv ecuat 1ng the ind ,vici.;a ; emplover , for 
.-.horn the waitress need not wori... with 
the gove:""nme:i~. wh ic h no citizen c.an 

escape . To emp loy such an equation is 
tc, ccnfess inability to see the diffe rence 
between a contract and a statute . 

!n S1stence th a t title to property is in• 
vcived in the r ight to discriminate with 
respect to it s use advances th, ugu­
men·t r.ot one wh it. O:ie must certainly 
own a barber chair in order to refuse to 
let another man sit in it. B'ut the dis­
cover:,· of something cal led "property" · 
in the s ituation does not of itself render 
the desires of the titleholder inferior to 
those of every person lacking title. A 
question of personal freedom is inescap­
ably involved and cannot be exorcised 
bv cal li n~ it an " economic privilege"' -
not even ,f vou sa v it three times. 

Sirs : 

. . Robrrt H. Bork 
Yal, Law Scl,ool 

Dropouts and the Draft 

On August 17 you published a not,, 
"Dropouts and the Draft." Let me slut 
b y analyzing some o f the more dubious 

·statements therein : 

"L' n li ke schools , the Armv is organ­
,z-e~ on the assumpt :o n that its re­
crn,ts are dimwits" 

Wel l. I don ' t know how long it has been 
s inc e whoever dreamed that sentence 
u p hJs brrn sub 1ected to Army trainini; 
but as of now the Army is organized 
for training on the basis that its avcage 
recruit h•, the int e llectual level of a 

med,.n hi~h sc hool sophmore or junior. 
Now while those are admittedly not 
Olympian heights . thev are somewhat 



Bickel Professorship 
On .\pril 27. 1979. Robert H . Bork. was inau­
aur:iceJ as che first .\lexander \[. Bick.el Profes-.-, 
sor of Public Lai,·. This professorship was 
creaceJ in memorv ot the !Jee .')terling Professor 
of Law. a memher of the f:.icultv fro m 1956 to 
19;1. FQllowi ng are DeJn \\'e llin~to n 's intro­
ductorv remarks preceding Professor Bork. 's 
Inaug ural .\ddress. 

Introduction of Robert H. Bork 

Harrv H. \\'ellington 

.\ le:ond er Bi ckel " ·rote T he Lens/ Dn n­
:;,rous £3 1, 111 rh in ch e lJte nineteen fifties and 
earlv sixties " ·hen constitutional scholarship 
was-as everv ,o often it is--concerned rather 
more with i tself than with the Supreme Court 
of the L' nited States. Besides working a major 
change in .\merican societv, the school desegre­
gation case had forced students of the Court 
back to the fundamencal questions of constitu­
tional lJw : the j ustification for and scope of 
judicial review. 

When scholarship turns to judicial review 
i t is apt to turn quicklv to prior scholarship. for 
\!Jrshal l 's opinion in .\farburv u. ,\ln rlison 
raises more questions than it begins to answer. 
Shorrh before .\lex published, Judge Learned 
Hand had recorded his Jissenc to \.farshall's 
opinion. Professor Herbert \\·ec hsler had filed 
a concurrence re jecting the ne1;ativ is m of Hand 
and affirmin~ the concept of the principled 
de: :,ion . . rnd Pro t~~,or Charles Bl:.ick 1,ad writ­
ten .rn . .11tirrna 1 !un vi iuJ iciJl re1·;e\,· t: · .. ,. t todav 
scanJs as the most compelling 1heoret1ul justi• 
fication for the lacer work. of the \Varren Court. 

.\lex joined Wechsler _ in finding unpersua­
sive Hand's ar~uments against judicial revie1,·. 
For .\lex . as for Charles Black. a functional 
:inah·sis of .\merican _go1·ernment was the most 
si~nificant reason for subscribing to judicial 
re1_ie"· · Tl1e two di1·er_ged, however, on its scope. 
Bickel fo und Blacl(s position dangerous: it 
gave the sovereign prerogative to the Court 
where the Court coulJ not use it well. . .\nd he 
found fault with \\'echsler . whose insistence 
upon neutral principles \,·ould force the Court 
to use its po1,·er ,L·herz it could not use it well. 

Recognizin~ that the Court is a court of 
bw and accepting th e thesis that when J court 
r-eaches th e merits of J case it must decide in 
:iccordance 1, i I h neu era I pri nci pies . . \lex 1,Tote 
of the p:is)ive vircues. of the techniques for not 
deciding. \, hen J decis ion " ·ould be improvi­
dent for the .nat io n. H is 1,·:is J search for the 
Aexibilitv 11ecessarv w make the enter ;i rise 
\\'<Jrk . T imine- is import :int :ind ,o too is the 
dialogue bet1,een che Court and the more 

s 

democratic institutions o[ go1·ernment. 
\\ .hat the C.uu rt hold,. he maintained ; fol­

lo\,·.ing Lincoln ,. i, not final in am imporc:inr 
nauo 11:il ,rn~e until it i,_ Jccepte<l bv che politi­
l.i l 11bt1tut1on~ .111d pol1uuam over " ·horn the 
people exeru,e LUmro l. \\ ·e l ;in profit irom ju­
d icial re1·ie"· in :1 democr:icl' . . \ le x bel ie \ed . ,u 
lu ng JS we underst:i nd the limits of decis io nal 
law :ind ha1e J Cou rt wmposed of prJctical 
Lnner-scholars rather than \\ ise phi!osop her ­
kin~. 

The Least Dnnge r'1 11s Brn11ch 1,·as che fi rst 
of several books pnd there "ere manv articles ) 
in the main :ind high trJdition of ::.. meriCJ n 
lq-zl scholarship. The corpus that is Bickel°s 
presents a distinctive view of constitutional lai,· . 
.\fake no mistake about it. no one can \,·ork in 
the field without taking account of this l'ie1,· . 
not el'en a beginning is possible, not a toe in 
the water. 

It is plain to me that if one can sav thi s 
about an academic's \\·orlc. . and also /as in .\ lex's 
case) that he was a superb teacher. one has gil'en 
a full answer to the question that those thinking 
about law teaching for themselves should ask: 
\\'hat will satisfv me about what I have done 
professionally when it is over? 

0 f course. this magnificent ac h ievement 
alone cou!J never have satisfied . .\lex profes­
sionalh .\ml. of course. there was much . much 
more in the 1,·av of professional accomplish­
ment, . \lex was the finest legal journalist o f 
his d:1v T here are hundreds of his piece• :n 
t11e , ·.,. · _R, .• b 11l. /,r. , ie-ne '. !. :• n,i'!.l·".!. :'.'! . 

,hort . :· ',·':1 I. .1nli profound . r n r e's: :: ·,., ~:i , ,r , 0 
\e,1 rs he hl,j>ed u, w unclersc:ind the ci.iv- t0-,!.1v 
legal and po litiol :ictivi tv of our countrv . He 
1note regubrh fo r r. ornm entn rv . T here . he \,·:is 
gener:i!lv mo re reAecci1·e :i nd comprehensive. 
There. he \\T1He fo r th e b\mJn about the IJw 
" ·ith :1 de!..rree o f , ophi,tic:1tio11 .ind cLiri tv thJ t 
110 one I kno,,· h:i, ,urp:i ,,ed . It ,hould be noted 
chat .\le, ·, :ir t icle u n Burke in the .\"e:c Reo11b­
lir is perl1.1p, the best ,hon .1nount o f ch:it 
gre:it m.111 ·, thought :ind ch:i t his Fir,t \mend­
ment :ircicle in (nrnrnn11nr\' is :imong rh e 
trulv import .i nt rece nt discussio ns of free ex­
pression. 

.\lex pr:icr i°c ed his profession in che cou rts. 
1,riting lir,efs .i nd :irgui ng ca,es . H is ;ucce,,fu l 
defense ot cl ,e .\·,· :c l'u,k - T rrn e r in the Pe 11 tnf0 n 
P11pc n l ,1>e is t he lies t know n ex:imple . He 
alhi~ed Cungre,,men and Presi dent, . ,! r.1fc ed 
legi,iJc iun. l J111p .1 igned lo r Bobbv hen neJ\. 
hel ped t, rile ru les fo r che Democ r:ici c ?· ' rt '. 
c:;:ive u pinions 10 J pre,; chat bad :!;m , in '.l :e 
phone tor huu r, e1 erv 1, eek. :1 nd 1, 1 cl\ i 1 .d l :i e 
p r:ict iLed ,rill .1nocher leJrneJ :i nd , :!,t :nct 
profe"iun .. \le:,,, \\JS an h istorian . "ho J 1,: 0 r1'!· 

\ 



JS 1,elt as in his ce:ic h ing and co n \·en:ition . enl.H!:;ed our 11 nd erqa ncli ng hv relating ,, ha t 
This does not mean th :it h is approach 1, Js no t ,eerns tu Ile lJ" o nl y ;1 lah·\er cou ld \o ,·e to 

consistent O\·er ti me . It w:is . But hecJuse he 1,·;is mu ch l.1r,zer themes . cit e ro le of cou rt s ,n J. 

not frozen into a ,, -tern. hec:iu se he helieved demou:1C\ o r the eg-Jlit Jr iJn trend of " e,tcrn 
in the cen tra l im po cc:i n ce of ci rcumsc:ince . the polit:ol thought. T he e,se nce of his geniu, . 0r 
li mited ra nge of [) rincipie, . the com plex itv of the .i,pect tlt.1t rno,t impre , ,ed me . 1,:i, \m .,h t!-
re:dicv , he le:i rned .1nd e\·ohed. It is impos,ihle ic,· co , ee co nnections be t1,·ee n idea, th :it ei en -
co gi•.e .1 rn .,p,lto t of !t i, philo,ophv. It 1, :is ,,n e e lse tl10u!_;ht ,ep.ir:ite :ind discr e te. 

m ovi ng . deepeni ng , to the e nd of his life . It i, to be , aid. moreo\ er. ch:n .-\lex IJid 
I ha\e ,aid e nough u t .;,e difficu lt ies o f do" n the li ne, ot the argume nt s that d efender, 

summing up Bi ckel's inte!leLlu:i! ltgJcv . :'\ o w, o f a Court th:it :issumes liroacJ extrJ. constitu-
having Jssured ,ou of th e furilicv o f th e at- t io n:il po1,ers find it 1•: ise ro Jdopt tod J\ . Bc:t 
tempt. I ,,·ill u ndert ak e 1t . ,,·e must not lie mi sled h,· t h:i t. -\lex ,.,J\ 110 

I shou ld , av a t the o utset that. though frie nd of 1, h:i t h;:is hecome kno1,·n .1s ju d ic i:il 
.-\lex . Bic ke l h:is no ~rearer :id mirer . I ,,·i ll :ict ivi,m u r imperi:ili sm. He relied upo n J 

occ:1S1on:dlv d1s :ig-ree 1,rth h rm It ."·o ti!d he no . .:.. tr:i c'.1t.1 on of r:,'l~ a-~~cy_co cu r h th e 
compliment co the memon of :i n rntellectuallv J~ap~w-1'5r p€1"-~-nf'3f those "ho 
honest and ali\·e man to treat his work as a :idofit l1is other ~ems tod~:: lea ve clue 
,hrine .. -\lex is no, a monument: h e is a living ele~nt out and thus welcome far niore juc! ici:i l 
intellectual fo rce a nc.l he must he JeJ!t 1,ith in acti\ism than Bickel thought we o u1;ht co to l-
those terms . ThJt rs what l1e would have erate. 

demanded. Consistentlv with whJt he later c:illed the 
Poli ti cJ! moralitv Jnd go\'ernance 1,ere \\'hi~ political tradition . Bickel pl aced stead, 

the central suhject of all of .-\lex ·s thought and· and heavv 1,·eight upon the import.1 nce nt 
1, riting. and ce ntral to t hat. or at least the political democracv. and. at the outset . re jPcted 
beginnrn1; point fo r th at. ,,as the role of the a common line of defense of an act i11s t Co u rt . 
federal iudician . m o q p:nticularlv the role of This c.lefense proceeds by arguing chat our 
the Supreme Court of the L'nited States. majori ta r ia n processes are in realitv not ,er, 

T h e problem. of course. th e problem .,,,ich major1 1:i11:i 11 . thJt 1,·e are governed h, ennc, -
"hich Ji ! consutution al \:n,·vers must g-r :i pp le . cent cu:i\11io ns of m inorities. ,o th:it ,lie Jnt:• 
is the leg it imJn of judici al review-the po_y;er democr :1ti c ;1 spects of judicial rule are n o t 1h J t 
of the Court to , et :iside and nullifv the~ in_:i,~anc . - ~ 
of e lected re ? resent .1ti\·es--a nd the pro~~t :e::i ain, &~~·rh?lr<,- p • 

due or, ,.,er r' .c> n: f1ien i, err -, ,,(! · bv tne - that, :ii. · •·u -e. m inomie, ,d:e ,, i;1 ( .1, .,:: , ,. .,, . 
• ' . - --· :.,Lt that ,iur 1i,,i :C ic:il_ ethos has ·:~n;···:rnd ma~~ces of a m:i jor it, of imir, id iul, , n 

brgelv rem :i1 m . m:i1oritarian. but the Court the legislacure 1,·ho can comm .i nd :i "11 e ,i t , 

is countermajoritarian. not democratic. not m:i jo ri tv of indi\ iduals in th e electo, .ite 
e lected. and not representative . vet purporting to ['-.1othing un final h · de preoce 1I,"' , ,.,,., 
ha,·e the final ;av in our governance. T h e prob- function th:it i, :1, ;ign cd in de mocr .1r i, · ' ,, .. , , 
lem hecomes acute 1d1en the Court undertakes and pr :1 ui ce ro the e lec co r:i l r1·n(e,, ,1 .. ( , ,11 
to impo,e principles that are not fairlv to be it he de n ied tin t til e ro lic,-m:ik ing :'"'' ' ~ ,. 
to und in the Constitution. These are currentl y repre,enc:it i1e i ri-t icutio n, . hnrn ot tilt, 'c, ,. 
ca lled tr:i ns-texcual principles . a concept the proces- . i, th e d: ,cingui,iiing ch:ir.1c ccr :-1,, , 1 

leJst of whose difficulties is chat it requires the s\,tem. judici :d re,iew 1. o r ks c0u111 c1 · ,, 
careful pronunciation. 

Biele.el :iddressed that problem 
and. if I do not th ink he :ic hieved 

repeated Iv . 
an entirelv 

successful resolut io n of it. h is effort 1, as :i 
triumph in mam " ·a,,_ He stated the prohlem 
with a clarit..- tk1t h:is not been :ichieved else­
where. In the course of his argument he pro­
vided J se ries of dazz ling insights that are a 
major :ind l::iscing LO ntrrhution to our under­
standing of a , :ir1er, ,,f levl docrrines . T hi s 
m:iv he ..-ie1,ed :is !1 i, re c\J n1 c.il leg:icv. :i nd ch:it 
alone is rnfficienr co en,ure "" 11l.1ce in lez:i l 
thought. B t1 t cite ,ignific. ,11t thi n g i, tin t \l ex·; 
schol:irship. 1,hile it ,, :is m :i~ nifi ce nc :ibout 
technical l::iw. w:i, ne1er me relv cec lrnical. He 
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this char:icceri,c ic. .. 

He j ustifi ed judicial re1·ie1,· o n c!1 e ~', • 
chat court, ,ould in troduce in to O11r ;i .. i: 1: -. 
processes ,ometh in,z o f -:;re:it , ·:il ue r' .t 

legi·ilature :ind clie execuu, e could 1,, ,1 
fo rmul:ic io n ., nd :i pplic:icio n of end u r in ·.: 1,: :1 

c iples . jud;,;es :ire unrquel\' titted fu r 1:: 

rio n . he "rot e. heou,e chev " !t:11 e. o r 
11:i , ·e. the lei,me . r!i e t r:iini ng .. 1n d t! :c 
uon t0 folio"· che •.,·:i\, of th e ,c \Jnl.ir .. 
,11ing tlie end, o t •.:o,ernmenc ... 

1 \\ 'e need not p.,u,e co rememlier ·•. · 
kno"· of cite ''·'" nf ;c\to\:i r, ,, !1en r,, i: ,_. 
e11,z:iged 1n gn1ern :,n ce of 1: ,11cuc: nn, 
, m ;iller and , 1mpler tl\J n th e LnLted -~1., ~ , 



The mix of jt1 di, ul principle J nJ demo­
cr:itic e,pedienn t,ere 1111port:rnc. fo r. .,s Bic kel 
; ;1id . "'.\o ,o(iet\. ce rt:11nl\' not J !1r1a;e J nd 
heterogeneous one. ,., n hil in t ime to nplocle 
if it i, depri\ ed ot the ., ns o t com prom1'e . it it 
kno\,S no \,·,,,. u t 1:11llldli 11<.; th rougl1. :\o ,::ood 
,ociet\ D n lie 11 11pnn, ipled: :ind 110 \ i:1iile 
,o, ,ec , 1.1 11 lie /J1:11L!f.Jl e ridden ... 

T he ( ·u t1 1 t 111,1't. cheretore . li\e 1n :i co n­
StJnt ce11,1 un IJet\,een t :: e eciu :ill\' le,:: n im:it e 
dem:i nds o t prim ii;ie .111d o i e,ped ienc\ .. \nd 
it is here. ,i n thi, ,t1h1ect. tl! Jt B1ckel ·, tecli ni­
cJI \,·01 k i, rno,t ,t1IJtle. rn " ,t e'< c1ti n2 .. 111d 111ost 
pro\·ocl{i\·e. T he C:ot1 rt ,., n m:1 1ntJin ic,e lf in 
thi, tensio n. ,1\01d1ng IJotl 1 rt1i nous co ntro11tJ· 
tio n 1, ith til e pu li(J c:t l lir:i nche, ind :ihdicition 
in their t:1\or. IJ\ tedinirp1es of Jl()t decidi ng 
cJses. tecl1nic]11e, li e c:iliecl " the p:1s,i\e \·irtues." 
He :i11.1logiLed ti1e Cot1 rt, position to Linco ln 's. 
Linco ln k11e \,· tlut , Li\·en· \,·:is \\Tong. th. it it 
mu st ultim :1 teh lie ended. hut lie 11,o \,111teJ 
the L'11io n p1e,ened .. 111d ,o. 1, liil e lie reft1sed 
to :1tt:1ck tile in,titt1tion he:1d on. he :ilso reft1sed 
to :1ccept pnmiple, or c"mpromi,es that r;it ift ecl 
it. 'io tl! e C: u urt. :1ll ordi ng to Bickel. c:i n tem­
pori,e. JS Lin tul n 11 .,d. ll\ masterful 11se of 
doct r ines ,ucii .,, ,,:rnding, ripeness . politir:11 
que,t 1on .. 111d. o t ,ot11,e. the poh·er to de nv 
cert ior:iri . u n til til e t1111e c:i me to Jnnounce the 
principle to \, hici, it 11 .n iJeen llelp1n~ to le1 c.l 
us. 

.\ pro!Jlem :iri,e, here. If tile Court is le:i.d­
ing 11s t0\,:1nl :i i> ' in , ·., le th:1t it hone,th he­
!ie·. e, !o,.,ce·.! ,, . : e l " iht :· ::i ,, n. :'. ·e , 1: ·~c h­
:1:·;uc, 11:: ent1: c: \ : .. ·.:::1ni:.:e. f',uc :: :: :, '.ecJ­
in<.; 11s tu\ ,·:i rd ,o meth ing else. to\,·Jrd pr inciples 
clt:i t do not 111 ,0111e reJl ,ense come out ot the 
C:onqirntion. d ie prohlem of legitim:ite :lll­
thurit\ lt :h 1iut liee n ,oh·ed. I think .\lex. :it 
le:1,t in Ii i, eJrh \,ri cing. me:i.nt both things. 
flr u:, •1 : !],,,u ,/ ,,f £ 1i11cn1io11 could. of (Olli ,e. 
lie ,.1itl to , nme out of the Constitution . T he 
C1)111 t lo,,ltl legicim;itel, \\·ork tO\,·ard :i fl:it rule 
of noi1-discr1min :1tion \\ ithout :u1n ot1nun~ it 
until the ~ociet\ could he brought to Jccept ic. 
fudicial :ibolition of tl1e death pen:ilt\' . on the 
other h:ind . :i pe11.ilt\· \,·hose legitim:ic\' the 
document e,pl ic:c h ·'"11 me,. c:innot be reco n­
ciled \\'ith the Lon,rnution. In 1qf-i1. :i t le:1 st . 
Bickel cho11,zht liotl1 tleci,ions proper ones fo r 
the Court to "nrk tow.1 rd .. \nd tltere I di, :1~ree . 

He tried w c., me the .1 nt i-demotr:itic th rust 
of tl1i, po,1t1 un '·' 1cl1 .1 ,c1 ie, o i qu:ilificJtions . 
T he f us cites uf cit e Cou rt :ire not to deri,·e 
princi ple , f1llni their 01,n '\\mp:1tl1ie, or poli ­
tic s: r:1t lte r c1:l'' .,re to disco\er :i nd en fo rce 
tlte "fu11d:1111t:1 11.,l rre,L1 flf)0,1tions o f ou r ,o­
ci et\ from ci1e c,.ih111•.: moDlit\· of ou r tr :idi­
tion . \Iorco\·er. t!t~\ 111t1 ,t not .1 nt ici p:ite tlu c 
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e\ol11tion too 11111ch. IH 1t must declJre JS su-
1neme l.11,· unh th:it 1, lti ch "1,·ill - :n time. but 
,1 1":1ther 1111111ed i.1te toresee:ible tu(Ure - gai n 
~e11 er:il ,,,_enc." 

T hi, i, :1 111,,tle,t. fJLlgm.1tic role . . ,nd c!ie 
1no,e" i, f111t lter , ,1\ ed trom IJeing l; or,e le"h 
~ot1nter111., jo r1t. 1r1:1 n liec:i:1,e 1!1e Co11rt i, 11r; , 
1dti111:1teh .illpo,,ertu l. T he St1preme Courcs 
l.1w B1< ke l ,:i id . .. , ould not in 011r '"rem 
1nn .1il-11ot 111erelv in t!t e \en long rnn. but 
,, icili n tltc der:ide - if it r:in cou nter to cleeoh 
fe lt pop uL1r need, or ,o m·1u10ns. or e\'en 1t' 1t 
1,:1, 1Jflpu,ed \)\ :1 dete rm ined :ind rnb,t:int1:il 
mi11uritv .111J received \,ir '· inditference h\ t!: e 
n:,t of tile ,ou ntn . Th1> . :n the end. i, I\O\, 
.111d \, Ii\' jud ici :il rev ie,,· _is co nsistent \,ith ch e 
tl1 eon ,111d pr actice of political J emocr:iC\ . T :1is 
is 1,·h\· cite Supreme Court is J court of !Jst 
re,on prcwmpti1·el\' onlv." 

It is .1 po,,erful J rgumenc delivered 1, ith 
.'.ire:1t erndition and persuasiveness. Jnd I Jm 
to rcified in mv conclusion that ic does not ul ti­
m:icel\' persuade !)\ ti1e fact that in l:iter ,,ork 
Bickel ,eemed to concede ics limitations. 

T he .,rgument leaves it uncle:ir ,,·h\· demo­
cr:itic institutions must accept from tlt e Court , 
t\·en pro\·i,ionallv. more principle of different 
kinds of principle thJn the democr:itic process 
<.;enerJ ces- includi ng in chat the princip les th:it 
hJ\·e il t<:'11 1,i: tLeJ in the Constitution it, elf b\ 
, 11 per-m .i 1, JI' 1 ties . 

:\o 1e.1,on :ip pe1rs \\' h\' the Cou rt , ::o,:!L! 
!e:1d the ' '" ietv :it .di. cert Jinlv not to tl, e 111l !nt 
•., ':e:·e 1: ·. ·.lt·e '.0 :ir.nou nce JS !J\\' •'·r ·. :. 
,.i,!et\ ··. : ,, -,c1 1e , ,J .1cceot \\ 'e :;: ., ·. 
11111lli tli.1c 1,e \,o ulcl not tree:" choo ,e -. :: 1:.i , ._ 

l,ec:1me tile Co11rt rells us it is. in truth . 1,J ii e 
lo1111d in t lt e h.1sic docu ment of our n.1r1on . ,)r 
li e,:1u ,e there .11e ,tro ng politicJl co nsc111:en , ,e, 
ch.It ,11ppon cit e 011t come. tho11gh tl:t'' , ,,, ,;, , 
nor .1tt.11rt it de m0u:itic.1lh· tllem,eh l', ,1 ' ,e 
l.111,e 1,e lu\e te 1, 1,:1" to tizht h.1ck tit ., · 
not il:1111:1 ·~e che C' ,iurt in ·., .1·· ; \,e tin 11 " ' 

It, \'iil11el'.1i,ilit,· 1, the Co 11 n ·, p rotet: 1"11 ., '. 
l1 ence :i ,011 ri·e of it, po1,·er. 

One rtl.1\ douht :1s 1,e ll thJt r! :e:~ ,re 
"f und;i111e1 1t.il pre,1 11ipo~1tions of our .,,, '-'!'­

tlut .1re not Jlreith loo ted in the Cirn,1 : · 
bur mu,t li e pl:1ced there IJ\ the Cnm r , ,e 
pre,uppo, itio 11' .11e likeh. in pr:icc 1.-c · :1 

out to lie 11ie iii ~!:! \ de!i,1 tJhl e polit :, , '. 
tio 11, ut th e inrel le , tu:il d.l\s e,. \\' !nc , " 
., "lt1rn! :1111e11t.il pre,uppo , it io11 of o ,:: •· 
1, it tl1:1t , .1r1 111Jt ,omm:ind :i leg isl.1ti,,.-
i [ \: 

T he Cu11rt iu, . in hcc. t11rned ,, 
tirul 111 111.1 r1\· mo1e in ,t:inces 11 .. 111 i', , 
tltou~ht it , hould Etfec(l\e po l1tiul ,. : ,: 
!u s no t lieen mu ,tered to it, most '" ' ' 





~his undJted note was 
·pped t.J ln1n~ !,;.r1stol 

.\lex Bickel Jt J 
.onference : ··\\ .hJt this 

mJ n ,J1d reminds me 
0£ J proud moment . 
Bob Bork ,JiJ tile o ther 
1,cek in J clJ;s 1,·e ~i1 e 

1o~ether th.H m , JUJi­
c1;.il phi iosophv is a 
combinJtion in unequ;il 
pJns of EJmunJ Burk.e 
Jnd Fidler on the 
Roof." 

vW .,.., ..... ~ 

' L,.,..... 

Tit is .1ppru.1clt. tlih lt;.il)it o f mind. 1, !tich 
Bickel <..tlb Lun,c.:11.1t11e. i, :1pparent in .11m 
from fit , t tu l. 1,c. l10111 tl1 e time wlten Iii, po lit­
ic: tl I ie1,, , :111 onh IJ e c:tlled libenl to the 
time 1,lten tl1e, ,. ,1 1 .1ppr"!lri;.itel1· IJe 1Jlled 
co then .1t1 1e. I ltere 1, ., di,ttnuion lietheen J 
co11,en.1ti1e p1,He" o t th<Ht(!!tt .,nd the loc:i­
ciu11 o n tl1e ,peu111111 11I one·, ,ub,t:111ti1·e 1·i e1,·s . 
.1 1Hl cite q :, c,t 1, -:1 ,., l1 et !1 er one rends rn 1noduce 
· :. :.· , . 

,, .uieu lO iJe fllll , 1:~ Li. 

But. to 11,e 8iLkel ', terminolog,·. lie tho11~l1t. 
:111d I .1'.,!: ree 1, itlt ltim. thJt the \\.hig-conserv:i­
ti 1e h.1, uf tlt111king is e,senti.d to good poli­
un. l:e ncc · tu goo<l LJ\,·, hence to good !J1,·,en. 
lt ence to (!o<iJ !Jw ,<.hools. It one 1,·ere to look 
lo r .1 model ul ,ucl1 tltou~ht. it i, to be to und. 
for e'u111ple. in TIii' Fedn11lut P11pen . If one 
1,·ere to luo k for cite :intitltesis of it. it 1,oulJ 
be 111 much of the highlv :ibstr:icc. philo,ophic 
writing :ind tl1inking now enjo\·ing ,umeching 
of a vogue in ,ome m :l)Or l:n,· ,chools . 

Here. I think. "e .ire do,e to t he centr:il 
· legacv of .\le:-.: B1d,el. He left us an e:-.::.imple. 
in print :ind 111 per,<Jn. of 1,h:it it is not merelv 
to be :1 c:r e:1t l:t1,,n. nor :1gai11 merelv to be :1 
c.,TTeac <.on,titutton:il IJ1\\er . hue to he .1 gre:it 
co nscit uuon :ili, r. He t.1uc:ltt us to see the 111:ir-
1·elou, ttmqJl e:-.:it, ut our IJ1,· :ind 011r ,u<.ietv 
:111d tl1e1r i1111 u me1 .1 lile rel:ttion;. He t:iuc:ltt u, 
ltow to l'll'..!: .1•..:e 11 1 1dorm .1 11d tlt:inc:e. lto1, to 
decide 1,l1.1t l<J keep .111d 1,lt.1t to di,carcl. 

Th :1t i, ,,ne 1c:. 1,011 li e ttnded to he lto,tile 
to ,t rt1Ut1t:tl I C:IUI l1\ , 11 ( It :1, 011e llLlll·Ol\e \ ote. 
the :1hol it1u 11 • ,t tl1 e ckuur.il uJ lle'!;e .. rnd .ill 
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tinkerings with scruccurJ! features of govern• 
ment. "Tlte imticutions of J secul.1r . democrJ.tic 
!.;o,·ernment," he , 1,-rote. "clo not ·.:ener:tlh .1J-
1·enise them,elves as mvsterie, . Bue the, .,re. 
\\'h:it tli e1· do. !tow thev do 1t. o r 1, It, ic " . . 
nece,, .11 , to Jo " ·hat thev Jo is not .1hJ,, 
out1,·.1 1 d h J.pparent. Their J.ctuJl nper .1 u u n 
mu,t IJe .,,se~seJ ulten in ,heer 1,·on d er . hetu1 e 
tlte, :ire tinkereJ with. lest great ,·,: ,:: , · ,: 1, 
l, e nnt , :1iv ,!e ie:iced, 'l,lt :: :uu .. ~·. '. 
.1Li1ie1 e1111.:nt u t tl1e1r .1 ntithe,1,. 

Retore !1e dieJ lie IJez~ti to ·., ori, ,lut 
req1bion to cite complex e1ents ,ummc:<l 11p 
i11 tlte word ·· \\':1terg:ne ·· 1,ould le:iJ co J 11:11e 
ut retorm tit.it· could do e11ormou, d.1m .1,::e ro 
politic:,! in,ututions. He 1,·J, right to 1,ur1, 
T he Feder:il Election C:1mpai~n .\ct. th e ,pi e.1 ,! 
11I pre,iclellti.tl pri marie,. tile i n1 oln:m em ti t 
1l1e judici .1n in tnreign intelli(!enLe t ile ,! :mi­
nution uf th e Pre,idenC\ . Jlre:1Jv .1 ,.,e:1 \... uffiLe. 
:ind m :1111 other ··reforms" ha1e heen .1ccom­
pli,lted 1,i ch :i lig l1t-he:1deJnes; tli:1t Jmu1111CS 
.ilmost to t1i,01ic,·. Tltev \\ill hJ,e :rnd .,r e !1.11• 
ing tot:tlh u 11 :1 11 titi pac ed Jnd 11 11de,1 r.i!Jle re­
,1tlt, . T he ,:1me 1,·illin,::ne,s to tinker 1,1 tl1 ,1r 11t ­
t111e in 01der to .1cltie,·e l\linor or e1e11 ,,1111J,,l1 c 
end, .1cco11nt, fo r the mo1ements to :1111e11J ·· ,e 
Cuthtiw uo n. Tlt u,. ER .\ . the .1me ml me1ll :0 
!.;i1e cite Di,trict ot CulumbiJ. cite ,t:itu, 1 ., 
,u te in (. ,, nc: re" .. 111d cite mo1ement to .,IJ, ,:,,:: 
tlte eleuor.il co llege .il l re, t o n 111.1de, 1::.,, c 
lO lt,titt1tin11.,l tlto11gltt. 

\ le:-.: ·, 111,1~ltt tlo,,ed [rum Ii i, ,,1 •.: ;1 11L 
11e\\· "I ,()(iet ,. T !te 11 0,c rum, of i,::nor :11 , i ,, , .... 
,ic1.1tb lt.1 1e u n111te11Jed .,nd potencu lh ,. !. ,.,, . 



trom LUthcque11te,. lt 1, no Jccident tli:it one 
of \le, ·, l.11ur1te ,.11111'.!> 1,:1,. ·•L"n!e,, it i, 
nece,.,an cu t !1.111•..:e . 1t 1, 1teLe,,:1n· not co 
cl1.111\(e .· He utte1 1 ,µok e !or retonn l>uc onh 
.1fter t!ii11klllg 1,, ,1'..! .. 111t l tl1;11ki11!.( :1 ,el<Jllll .111d 
;i third t1llle . He let t 1i- !.11 111u1·e ,uµli1,t1t.1tet.l 
.il>Ollt. :111d n:,pet ti u l ul. e,t.ilJli,lied 1,.1" :111d 
ithllt11tiu11, 1!1.111 lie lou11d 11;. 

l..1111 !1e did 111ure tli.111 th.it. He 1:1ugill th 
. 1g .1 111 .1 ,t, le .. 111 .111<..;le o t .1tt.1Lk .. 1 temµer .111t.l 
mode ot t li lll1'..!!it 1, li 1L l1 1,. I 1,elie,·e. t:"enti:d 
co t!ie !1e:dtl1 ,,t I eµre,e11t:11i1e '..!u1e111l!lent .1 nt.l 
its i11,titlltl lllh. 

.\lex ,01 1tr.1, ted Ii i, n1,11 mode <.>t tlt ouglit 
1,·; tli tli :1t ol t i1 e ,u, , .,1 cu 1\Cr:1ct:1ri.11h. In truth. 
tl1e LOtlt1·:ht 1n.11 lie 111ore properh ,,itlt tl1i11ken 
,,·lio lo1e ,1,telll, .i11d trJth<e11dent:il 1iri11ciple,. 
He l1:1d t l1e '..!tt::1te,t .11er,1u11 tu tliem. :111d not 
rnereh i>eL.1u,e li e thuuc:l1t. in 1111 1 ie,,· riglttlv. 
tllJt ti 1e1 1, et e 1111 pu"ilile to 1011,tr11u logic alh·. 
but .tl,o l,n.11"e lie tl1ou,:IH them ult1m:1teh· 
inh11111:rn .111d t l1ereture pernicio11s. Tile ulti­
m:1te pritHiple, "tll ne1er be found b, the 
leg:tl pltil(),oplier, l1ec.1me t!iev do not exist. 
and 1l1e .1ttempt tu tr:ime them muse neces- · 
,anh· i>ecome , 1> .1li~tr:1ct t!i:it much 1,hich is 
1·:ilu:dile :1 11d li11m:111 i, lett out. 

!" Ii i, 111 1!!;! \C lie ;.ill ri~ht if ,v,tem-b11ilt.ling 
were unh .111 .1LJdemic exercise. Bue it ne1er i,. 
.rn<l p.1rciud.11 l\ 11uc 1,lten ic is eng:iget.l in bv 
l.11ner, . It 1, 111e:.i1\t to '..!U1de cleo,ion. 1,·l11ch 
me :1 11, 1lt:1t re: il men :llld 1,ume n mu,t lie l>ent 
or ni111med tu fit che :1li,tr:1uin11,. not tile o ther 
\\,1'. . . !'tJl!'\1[ _ r· ::c :~ :- Ji.1 :.L·, f _l{ 1·, : 11 ~rchetbl\t 

, -r•.>111, •.·· :-.:, :,, ,; e 11:.111;p11L:u·.-e .1 :\d lle,tr:1c· 
ti1e iiec11.,e it 1nl1.,c 1ed11Le lite wit, 011·11 terms 
or .1d m1t 11llellecrn;tl error. 1d1ich. to :i per,O11 
1,·!10 li:1, tummitted e1·ernhin~ lO a ,pecuLiti1·e 
el\lerp1 i,e. 1, to .1dmic ultirn:1te failure. Th.it i, 
,ometli1ll:_;; illtelleu11:i ls rarelv do. 

[ l1i, habit of thought infects the lOUit\ 
.11\d e11Luur;H(e, them to think. thJt Liw is un1m­
porc:111c .. \lex 11·;is co11lent ,,·ich 11"11ac lie c:illeJ 
0·p1 int i1 ile, in t ile middle di,cJ nce." principles 
that tnLorpor:1te the nlues 1,e h;i\e no,,·. ,,'1icl1 
are uf limited r:11\ge. 11·'11Lh will Liiange O\·er 
time. 1, !ii ch t oll1de " ·ith :i nd cootr:idiet one 
another .111d 1d1 1lli 111usc lie :1djusced. compro­
mi,ed. :ind 1elt11ed ill their ;1pplic:ition. Jnd :ill 
chis m11,c 1,e do ne in the lull kno\1·ledge tl1:1c 
the re,ult i, 11nperm:1nenc .1nd :di is to lie done 
:igain. To .J,;i1u\\· th.1c .111d ne,enheless to de,·ote 
o ne ·, lite .,nd tu!! ener•2:ie, to the tJ,k. i, i1uel­
leet11:1l :11\d 1n,,1 .ii 1 .ilur. It i~ tO .1ccept mur­
t:ilit\' in .1 1, .11 1!1.1t t11e ,eek er, ot :ili,cr:1ct ,,,. 
tem, do not . 

"iome ol tii1, 1, 1, l1.1t \le, me.int 1, hen . in 
1pe:1king 1>11 tile 1111 e, t1<111 1,'1.1 t 1, li:1 ppen1ll'.! 
to mor:tl1t1 tud.11 :- li e .111,1, eret.l. ·· le cl ire .H ens 
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to engulf u, . .. He meant cha( :discr:ictio ns .ind 
mor:il imper:1ti1·es ·" '!11ides to .1ccio n 1,oiild 
m;ike li ie intoler:1ble . Tl ic pnl1t1Ls o f Lo rnpro­
mi,e .11lll .1d111,c ment m:ike, e1en rlii nc: else pos­
,i!;lc. ·· \\' id 10 ,1 c it. li e 1,mce. 'i n t i l'. ,u rk 
111\11er,~ ,,t i11lfJtT .1t1 1c, . 111 tl1 e politic, n t ideJ [ 
1,1·01111,e, ., 11d ine1·iu hie lie tr.1 1.d, . 111,ti1e ;, 11,1 t 
111 ereh impe1 feu 1111c ,oon hecome, 1n-
11ht1ce . 

The 111,ritutiom :ind the ,ec11!:ir reli'!ion ,,f 
tli e \rncric.11\ rep1tlil1L :1re ,iur lie,c < il.lnce fo 1· 
happine" JtHI ,:ifet1 \nd ic i, rreci,e!I tlle,e 
th.it :11·e " ·e.,•cned :1nJ pLlced in 1eop.1rch· I>,. 
t il e 11:ibit ()f .1h,tr:ict philo,op!ii,inc: .1bo 11t the 
right, of men or the jus t ,ociet1. Om imtirn­
tio n, :ire built for hu m:im . rheY 1ncorporJce 
:llld perpetuate 1ompromi1e. T he, , !01, LilJn,ze. 
c:1me it. deflect :ind modifv principles :1, ,,ell .1s 
popuLir ,implicities. \nd in doin<; tl1Jt the, 
pro\·ide ,:ifetY :in<l the mech:ini,m for :1 mor .ilil\ 
of protess. le fol lows that re:il in,titlltions c:in 
ne,·er be :i, pure .is ab,tract pliilo,op li er, d e­
m:ind . :ind their philosophy mu,c :1\l,·J1, te:1 ch 
the 1O1111g- :i le,son in derogation ol inst itutio m 
for tli:it re:1,on. That is :i d:ingernus les'<)n for 
.1 republic. 

.\lex 1,·:11 Jppallecl b1· tile fi r,r rn:1n1 fe1tJ­
cio ns of tile .1b1tr:ict. philosopliiol 1t1 le in le,z:il 
,cliol:ir1hip . H:1d l1e li,·ed to ,ee it, prolifer:1• 
tin11 11 1 the l:iw ,chools tod:i1. 1: e •.,n11ld '1J1 e 
:1t1. 1< \..t: d it 111th .1 ferocit1 it -~1•.c, 111 e p,c.1,11n: 
tu 1•J1llempl:ite e1en h1putheticJ!h. 

lll Olle "f !ti, l:i\C :ircicle,. " \\' .11er:: .1:e .111d 
t It, · I ,··: : i (), I ,, 

'-!il t c 

1lhl1Ullio 11.,I .: :q -c:--. 1: .· . :ii, . . :i'll .L·11~.d 

111ur :ili11e, . T l, e,c 1, d:111g-er in <he ·.,.11 ·.,e .ire 
111\J\"lll'..: . ,,·.,11er B.1•..:el!m IITO{e: 

T ile tl1.11.1ue1i,tit ,l .111'..!er 11! -~•c .,r r1.1-
: io n, . like rhc R,Hn .1I1, .,11,: r::,· [11•..:· 
!i , 11. 1, !: i1h li.11e ., \,,11•~ ,,, ,,,,1, .,r . , )J1· 

t11 111rni, 11e.1r iur 1. 1, t!1.11 · 1:n ·11" ,t 
l. r,t l. ,i! !111m 11()( l<>llll1I C;· u1 ,;: 11 ·: •': e 
•..:_f"C .l( lf h{llll(l(Jlh '., '.Ill:! :!il' '- ., _t\C 

treJted. 
It ''·" \le, ·, 1on,t_. 1m .1tre111 pt :,, llllle r­

,t.11HI .< til l r" 111.,ke 11, u11d er,u r1 d 11:c :: c <1 .n,r1-
tutirn1, "I 1<Jl ht1t 111io 1\.II -~n,·l': 11121ent ·q· ·, 11e 
, 1-e.11ed. \\ .lictlier ,,,. lll>t 1,e 1,ill 1L·::• .,, 1:, ' " 1:e 
,ec11. \le, ·, de .1 th . pn l1.qi, . 111.,~e, :1 "" .. ~c.1 
l I 1.1 c "e 1, ii I. 

C.e ,w:e F. \\ .il l i,rote .1 ,, )i:.(1l :1 •'• ,, 1rh 
.<1 te1 \In: died: 

Hel l. Holilie, ,:iid :, ·: •:· ., c-n 
1u,1 l.11c Re111il> lil, - .1t le ,-t :- :, ,: :: 
ll'!Jllhl11, - 1.1n lie , ,J\eo! '.1"111 
t:" r I I 11 . 1 I e 11· "i 11, t I t l It : "11 • 
l\ i, kel. H11t thr e:1t, 111 · ··1 .i :' · 
111.1111 .1I1d Lo n,unt . l,1•:Jt 

:::tl.\ · 

: : ~c 

Jt 
II 
r. 
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Not~ c~ ~udge Bork's 1963 New Republic Articlr, 
"Ci,·il Right~--A Challer.ge" 

In 196 3 :G f~E Sork, thPr ~ ~e~ member cf the Yale La~ School 
!~culty, vrote a~ artic)F ir thP N~¼ ReLublic criticizinc 
:;.roposcc pi..:blic acco:".r: '. odatio;-:~ lcgislatior, that eventually becarrc 
p2rt cf the Civil Rights Act as undesirable legislative 
irterferencc ~ith private business beh8vior. This twenty-five 
year oJf article cannot legitimately be cite~ 2s 8 reas~~ not to 
confirrr !ud g E Bork. 

Ter years !eter, at his confirmation hearings for the position of 
Solicitor Gener~l, Jud~e Pork acknowledged that his position had 
been wrc•r,g: 

I should sav that I no longer agree with that 
article .... It seems to me I was on the wrong track 
altogether. It was my first attempt to write in that 
field. It seems to ~e the statute has worked very well 
an0 I co not see any problem with the statute, and were 
that to be proposed today, I would support it. 

ThP 2rticle ~as not even ~aised during his unanimous confirmation 
to the D.C. Circuit ten years later, in 1982. 

Judge Bork's article itself, like his subsequent career, makes 
clear his abhorrence of racism: "Of the ug!iness of racial 
discrirination there need be n0 argument .... " 



THE ND, R[i'L'i3LIC 
v . 14 o 

Civil Rights-A Challenge 
by Robert 'Bork 

Passions are runn ing so high o ver racia l discrimination 
that the various proposals to ligislate its manifesta­
tions out of e>.1stence seem likely to become textbook 
examples of the mJxim that great and urgent issues are 

rarely discussed in terms of the prinC1ples they neces­
suily i!)volve . In this case , th e dangH is that justifiable 
abhorr,.nce of racial discr imination will result in legis-

lation by which the mora ls of the ma jori ty ue self­
righteously imposed upon a minority . That hli hap­
pened before in th e United States~ Prohibition being 
the most notorious instance - but whenever it happens 
it is likelv to be subversive of free institutions. 

Instead of a discussion of the merits of legislation , of 
which the propo~ed Interstate Public Accommod.1tions 
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TH t ;..; t ~ EI r \. ~: 1 

: ( .· . 

.t.._; 

'.J r tr . J ~ ~t 1( rrc t :'l~ fC. \'.C' 

..:t: : · 1 ~·. · t • .. t: : : i~ fflL' rr c~ ;C55 c-yn1c.'.ll 
, , ,. ·r ' '' I ( . ~ ·. '."':".t': : (· f (1 \.Vf': 0;'" ~r.c fot..::· 

. . ~ , .. ' -•. :~,r: :nc Sup:e::-.e Ccu,t :s 
- · · ~ ".' :c .! I o" ~ " a,. c: the 

: l •·.;: , .:; :o t ~C CC:-\St i tL.:· 

:c:•::· " n,·; the S ·;,;rcc::-,e 
···?•'. ;n,., j;s.:·..:s ~:::':--. 'n(.' 

. C. 

~~ - -- · -r-• . . . , . . . .. . . '-

l·.: . . ( · ·.n:.: cc-s: ::- ~:cc..: ... ·:: ""< .... ic :-'. r.1~st acc0r:-.:-J.nv 1t or 
"" : ~ .. ' c-c::.: _.c: oc;;-J:n.; rc f,c,:-:, f ree.doe::-, of tl-.e in-
... . ·, ::· ~-: ... : ~· '." t \\ :~~ wh:1:;. he \'\·i i; deJl is 1ustified 
:\::-:-:c.r. (;tc.r:J : :-...r:-,nc.::, ap,ea:s to recognize but 
·:- v: .'."~ ::- .:n-:' : :! ::":e $e ~ue$~10n~ . f0 r , in spe.1',..ing on 

~-,~--~::· c: ~: l :-.: ~ e~·orc J cc:i~:-css1onal co:-r.:nittee, he 
\\t:· ~ .. : .:~ .:~ . :: s·:.:c :-J: ~~e law wot.! ld create no 
F': c:c: , c.: ·- · : : :~;.; : <c :, nc-:',;:,b less tha:. an ad­
- -., ·- .. . . ·, -=~, 5 ,,: : ca:c t0 drfenci t!".e bill on 
f:t'CC:J. . C. C: 

-:- :-.cT $Cc:-:-.s: :- b e J $:r;.·:-, r_ d :$ pos 1tion 0:1 the pa:t of 
,:·.-~ '.· :-.c:-.'.• c : '.~.c ;cs:s !o:,o:-, s:cnply to ignore the fact 
'.:- 2: :: cccr., o ;;:-,; , :-. J v11J ' .uca of persor.J l liberty. 
T :-.J: :: ,;;ccs :s .:;-;-J:c:- : The legislature wou ld inform 
J ~1..::'~:2:;::~: ':::; ·.- cf ~he c~t :zrnry th.:i! 1n or:ier to con• 
1::cc:c '.:: :J:: -.· o~ ::·.e trJdcs :n :.-hich thev are estab­
:.s:~c..: t:-.c:.- ;.,._;,;,: cel l w1:~. Jnci serve p'ersons with 
,·.:-. ~::-. ::-. r.,:, ~2 r.:: w:fr :o JSSOC!Jtc . ln pJrt the willing­
~cs~ ! -:) O\· r:- : .JJ ~. t~~'. lc ~s of freedom arises from the 
ir l' '.:r ; ::'",.:: :: .s ::-:J~ :c :--,J: to choose assocates on the 
b,is c: rJ: .J . cl-. JrJ~tcc.st 1,:s Behind th.Jt judgment, 

. n:,w n ·c: .. c' a'1 un~,i=:esse:: narur.,1-la,•, view that 
scc-.,c pc:s~:-.J. ;:-:cicrcnccs Jrc r.ition.1 1. that others are 
1rrJt1cnJ:. Jn;: :hJt a mJ!Cr1rv. may impose upon a 
~.: '1'.Jr,::-· :t< sco.c oi preferences. The f.1ct th.1t the 
cocrc c'1 sc, ic o: ::,cdcrences is said to be rooted in·~ 
morJI occicc .foe; no: Jitcr the impact upon freedom. In 
J so:1c :v :',J: ::it:·;-crts te, vJlue freedom' as a.n end in 
i:s~::. :~c s ,rr; :c ·a:_f:umrn: from morJlity to 1.-iw can 
~--c ~ CJ'1;:r,0us :-.0:1 sccu11u, . Professor 1',1ark De\.\'olf 
H 2w r. ,:-c-sur;,:-rt:nb tn~ rroposcd legisl.itio:-., describes 
s~•-~::-.cc:-c :::;-:,::,;:::on t'.J "tn e nJt1on ' s ob ject ive" as an 
r~ ~rt "to ;-ccse"·c uf: :-, customs of a stubborn people." 
S-:- 1: " C:' :nc ui:;: ,ne,s of rJc iJl d1Scr:mination there 
nee: Sc '1 0 Jrs ·~ C'1f'.'! ( tn0·Ji;h there may be some pre­
su:-:ir::on 1r 1C:c '.'.::• :.- 1r.t on e's own hotly controverted 
J :rr·.s w ,: f, t',c 0 :- ;t:'.l\t' 0( the nation) . But it is one 
1:1,nr, "nc:-. s:u:-6 :c :r rr,0 ,'\c e,press their r~cial anti­
pctn1rs ,r. IJ", .._:, ,.-~. rrevc'.'.t individuals, whether 
w'-i1rr ('t ~~ri:' ~ fee· :-:-. Jc., i, r.s ... irh those who are will-

in f ! ;,- \J(' J : \ ... ;: ,· :-c:--:-· J;' . .'...: 9·....:.:t• Jn C'• '.~ 1l: t, · tel! them 
,t , .11 t- \ t ; · .3:- ,r . . : , 1~---1 i t , f\ :-:.a\' r, :-- : a c t 0n thr1r ra.:.ial 
r:rl Cl !'r. : r, 1n ,., · :o: J'.fJ' o ' i1f ,. T c, r rrin;: iple of 
su:i• ' Cj:.:s'.01 :2 '.'. :, : · J'. .: I f1 ,1:.' ;,vc.r tlt;'. J\ 1N u5ly by 
r.· \ stJ:,;.:J:-~~h 1, :· :-..1.. 0 :- ae s:h ct :c. ar-. C :f you prov~ 
5:-..:':--t' :.::-n .1 l, ~, ;.: : J.:: :•:--:.~( :--;,·. Vit't"-. :2 [ ~:t r '.) 1t uat1on , I 

a;,"; ; w::.~. !:tj :; ;',.1-. -~S ! h e ~:2.:c c:t•r.:-t ·,o u int:.., more 

rt~f".tc C" u~ r~!~': 

pJ°'C,; " t°·" '.'( 1' 
tco..~. ·cc ,S J ·.c ,.- hT' a:-.: the 

· : ! !=J .- ~ . . • r-: 0 •.;~r -• ~ .. · t'r )...tpt to 

J rr .. ::.:-: , :..::--:: !: ::- :---c.:c~:-J~ ::-12· : n ( t ~· .. .: c prate-cl a 
r..or, f , C:TlJ J SS Jc: : · ,: : t:-.i:''. :-c:'. : t :, J ion1; leap from 
t!".Jt to 7':ctec::0:-. :re::-. the :ns u:t L":"\~: 1ed b:-,· the re­
f·~sa l er ar.0!~er ::-,::. ·,i .:t.:J , to ass oc: J:r o, deal with 
h,cn Tnc IJ:ier in,c:,e, a p:1nc1pic wnose iog,cal reach 
1s c1f:1cu l: :o l: m it . !: :: is perl"'1 ' ss ibi e to tell a barber or 
a ro0minr, hous e owner tha: he must dea l with all who 
come to n1m re1;ard less of race or rel1!;ion, then it is 
impcssib le to sec w h y a doctN . lawyer, accountant, or 
anv orc,er profess:ona: or business man should have 
!~.e ris~t to d:s=::::-.::-.atc Indeed. it. wouid be unh.ir 
d iscrim:na:,on to :e J vt any'oody engabeci i.n a.ny com­
me:c1.:1l J ctiv,:y w,::-. t:-,at ngh: . Nor does it seem fur 
or r.it:ona : . g1ve'1 the bas!C prem ise . to confine the 
pr1nc1p\e to equ.ii treatr.icr.t of ~5roes as customers. 
Wh:,· shcuid the iJw not re9:.:ire not merely fair hiring 
of Negroes 1n su!::::rd.r,Jte pcS111ons but :he choice of 
plrtne,s or Jsso: 1atcs 1n a variety of business ;and pro­
fess1 on J l endea,·o:s w ithout regard to race or creed? 
Tho:.;~h such a iaw might presently be unenforceable, 
thcrc·IS no dist inction 1n principle between it and wh~t 
1s proposed . It 1s d:ficuit to see an end to the principle 
of enforcing fJ 1r tre.?tmen: by private individuals. It 
ccrtJin lv need r.c: :,e confined to racial or commerci;al 
matters: The best way tc demonstrate the expansive­
ness of th e prt:-ic,p !e beh ind the prop<ised legisl.1tion is 
to exJm1ne the arguments which ue used to iustify it. 

Perhaps the most common popu lar justific~tion of 
such a law is based on a crud e notion of w.1ivers: in­
sistence that baroers, lunch counter operators, wd 
s1md.:1r businessme:. ser ve all comers does not infringe 
their freedom bec,lU se thev "hold themselves out to 
ser ve the publ:c ." Tne stat;ment is so obviously ;a fic­
tion that it scarce iv surv iv es articula: :on The very rea­
s0:-i for the propcsec: lq;1slation is precisely that some 
ind1vi du.1ls ha ve mJcie It as clear as they can that thry 
de not ho ld thcr.1se lves ou: to strve the public . 

A second popular argume:-ct. usual ly heard in con­
nection with l.iw s proposed to be· laid under the Four­
teenth Amendme:-it , 1s that the ratio:-iale which required 
the voiding of laws ,nforcin5 segregation ;also r~u.ires 
tne prohibition of racial d1s,rimination by business 
licensed by any governmental un it because "st.ite ac­
tion " is involved The only legitima te thrust of the 
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\..
1 : ·. t c :· '..-· c <-.J:·: . t .-· r.: ::-· ~ c:· ··a rb·...::-71e:--.~ " is that 

c:-. ..:.:·:~r .: t' ·. 1
.:~( : R( .- :c--:-. \-.: .... en he de ~.:-ribed the con· 

:e , · ; ... e: :·· ·. t :- ·~:- :. : J: : c· c:•~ 2 :iJ: :0 :--., bt!i as one be-

t ~·ec;: '· -· r . r- :--. : :-- .1:--, .: · ~:-- .:' ~c:-: ·.- ri ~:i t s " Presum-
a:C: v r.o 0:1r 0 1 ,,.e'er .?. v ie>•,, h as a,., v d,f11:ulty decid ­

::-~· <---.c c:;:..;e~: :o :-: ,,·~.c :""' s:. c::::i:1:: i sc:y ?t.:! . Orie "'·i sh cs 
r.:,:1 c· n,:c,s t r. J :.1'-1 :~ Rcs: .:in " c- u!d exrla in just who 
r-~ : : :c:~ts ·,, ·,: :- ·;c s:-ic-:- · ~:) ~:- :- ;-r:- :v o! r"\er tt" . ..1;1 ht.:ma.ns . 
i i ;., ,:' cc:-.Jr.::s to <.:ca: " 'th, E ~nd B ins ists ti-,Jt for rea­
s.:- r ' ; c;::,~ :C C> ' :~ i-, ,,,..,,c :: nc v, J:Ct, no:hir,~ to do with 

.. . : ~c~; c :·- c r·. r:i t\c ~1:-~ ~·. :-'J: .:! J r rcc th.:it both ~re 
,.~. c:- .:1 1 r·.c;rr, J n r1i;ht; " Jr . ..: t h at t~,s is in no way 

c: .J r fr.'. ,i or.c d t~.c i-.umJr s ,s colc red and the other 

":..· i e !-fr '" ::o cs the s:1ua1 1::- ~. d unge if we stipulate 
t';a: :he :, ,Hf s1ar.ci 1:ci; 0 r. 0 cpositc sides o f a barber 
c:-,~:r .:1:-1:i tr:-!~ B o -.~·ns i~~ 

A " :..:-r-.:,er of ;,e 0 p :e sec~. to draw a d is tinct ion be­
tweer. CO r':'",C'.".c : c:a : rcla:: c r,sh:;:,s and a ll others . They 
fee , :~s,:i,c~ somc:-,c"· :r co'.-npe li:n £, a rooming house 
o ,-,:-.r r cc : hr p , o;:-ri e1 ::, oi J luncf-. counter to deal with 

a :: c mers 1,· , : ~.2 c:: regarc: tc race but woul:: not lei;islate 

accc;:- tan cc cf ~ei;rocs in to pr :\' ate clubs or homes . The 
ra: ,cr.a:c appeJrs :,, be t!"l al one re lationship is highly 
pe:s:ir.a : a:-:;: t:.ie ot:-, er is 1us1 bus iness . Under any sys­
te~ w h,ci-, a llo ws th e in:::1v1dual to dettrmine his own 
va ::Jcs that d 1s1:nction 1s unsound . It is, moreover, 
pa<en ,i v fal la cious as a desc ri pt ion of rtality . The.very 

bi tt erness vf the resis tance to the demand for enforced 
in 1q;ra11 o n ,H1ses becau se ow ners of m;iny places of 

busines s do in fa ct c..1 re a g reat deai about whom they 

se rve The rcJ i meaning of tne distinc:icn is simp iy 

thJ: so me pc0ple do net thin\... others ought to care that 
r.c..; ;;-. ac- c,;.;1 t!ut part icu iar aspect cf the ir freedom . 

0:1c of th e Kennedy adrr.: n ,strat ion ·s arguments for 
the b ,I! 1s tr'. Jt :: 1s n_ccessarv to pro vi de leg~l redress in 

orde r tc get the .demonstrJtors out of the streets. That 

can not b€ ta \...cn seriou s:, as an independent argument. 

If southern .:.. ri , tr r J c1s: < - o , nc~thern ones. for that 

matter - were th , on ~•nf: the stretts , demand ing com­
pltte sq ; rq:J: 1c>n c· r co mmtrc 1J I fa ci lit1 cs .-::U,_ is to be 
hopeJ thJ: no re sponsible po l111c ian wot!ld~uggest 
pass 1n~ a law to enablt them to enforce their derr\1>Qds 
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in court. In th is connection . 1t is possib le to be somewh•t 

less,,.,_t h an en t husiast ic abou t the part p layed by "meal 
lead~f ' in part :: :p at in g in demonstrations .igainst pri­
v ate pt:sons w ho d1scrim1na'rt in chelicc of th(ir p•· 
t ro r.s . It -~_eds t he danger o f the v iolence which the-y 

are t:1 e first to depk>~ ....... That m ig ht nevertheless be 
tol erable if the :· were demo:istrat :ng against a law that 
coe~ced d :s'c-nmt.-,a:,on. They are ac:ually part o f a mob 

coercing ,11'\d C: 1s1ributing other pr :vate individua ls in 
the exerc:se cf the,r freedom. The ir moral posit'ion is 
about the sami-,as Carrie Nation's when she ,11'\d her 
followers 1nvaded s.tlw,ns . 

Though the basic ob'jt"!! •,.on is to tf-:e la w's ilnpact 
upo:--. i:io,vidua: lib ert y. it is"'also appropriate tq ques­
tion the pr.1c:.:cJl 1ty of enforc in g a law which runs con• 
trary to the cust o ms . indeed the mora l bel ief s, of a luge 
port io n of th e country O f what v a iu e is a liw which 

com;,e is serv :c e to N egroes w,thcu:. dose surveill.u,ce 

to mJke se r e the service is o n the same terms given to 

wl"utes~ I : ;s :, ot d ifficu lt to imab in e many ways in 
wh:ch bar:,e~s !Jnd k ,rds , lunch counter ONrators, ;a.nd 
the li;.,,c ca~. :1or:1 ir. a ll y c-omp !:, w it h the.i~w but effec­
t i ve iv discourage Negro patrons Must federa l L1w en­
forcemcr.t a~e:-. ci es be co me in effect public utility com­

m1ss10:-. s ch arged wi .:h th e supervis io n o f the nation's 
busines s e st a'ol11 hm cnts o r ..,.,i11 the law become .Ln un-' 

·en forcra b: e s vmbo l b f hvpocritiCJI r,f;hteousness? 

It 1s .si d : o r>J Ye to de i end th e princip le of freedom 
in this cor.text , but the U!~ ough t n ot to be left to those 

I 2J 
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·:--.c . :- s-..;!. 1~ t ~-c s.:...f':"'.e It is net 
v .. -.c'.rc .. :-.::?: :- ~c __ : c ::- :- ~:-c fc:-e ;. ,.:e :s .J £Ood th.irq~ 

-.-. : ( :-(: ·· · -·· · .: .... .:l ~ c~,: oc;t".: ~ ~ , ~c f~ec 10 dea ... i 

a:-. ..: a s,v~. J :r " ; :.· "he-:-:- !Ion ple~ , e fer ..,-h a te ve: re1 -
s t,:\> a;' ;'fJ ; I , · !he::-\ irm !I:-;', ( " s:d,'t- :i rn pe·:- p !e" with 

"ur !y ('l,!q ,:- r. <. . .! !' !' ur,dt·r a t! a r~ !'A! ~tr th an i:--d t !! t-c -

t'..;J :'- ~ :---. .: J ~..1 ..:c~.: -. ;ar.~ . b1..:t !hJ : ~.J :-! of r' rr s.:,r,al co m­
par 1:- t !"'. su:-ri\ (' '..;r ~· ! !"\Ot t Ci rnJ.i,,._c the d 1ft cren cr 

T h e :r.:-"Jt°':r -...... , !i. frr e..::: 0 m 1~ th.1: 1: ..,. ;!j b r u sed in 
-..... J ·, :- .,.., r J ~-.... ::- ~ ! i ! ~. r :1 t J ~-r ~ f, r c .: ~ s c: f rt s t ~ a LJ'\ t t o 

a· ... : . .: !- .?:~ .··. · ;:..: ~'. t :-". :~ cnc r tc- a:--.~·: :-,e~ t-:-,:: . Or.~ 
m.!\ ~t- ~( ~~.! : 1~ ,;;.:r,C'r c . t c.' ~:- e :. t a ~ .ar. a cco:dm ~ 

::- Jia ' :G : f ~--; ~e : F·c,;1 Jr.~ vc• q'.lt-S'. ::· :-- ...- :"let ~e; that 
r..~: ~. :-:-(' r( ;e :--- :- r c( SC:" \ C ; c:t' \ .a:1(1:l '. ::' t:"',c ieve! c~ ~h, 
t : .r.( : ;-- !e a: ::; -.: : \· 1..:~a '. r·rre~~ :';. a. r.2 se~ i -cie! e~:r-. .a. tion. 

Ii . eve·.- :;me a :. :n:r:.~e >,·- ie:t m:,ra i principl e is m­

vc \ e-.: ,...,,c sr-c:-.::; free.=.:J:-r-. ......,e wii; rl.: :--. sho ~~ c f 1t. 

Civil Rights-JI Reply 

'. , :. . :·:, :· .. : , c:i:-c-:7\ er. : J:-,· OJ"\ c:\·d ribhts over 

:.--.t. Y(J~s ~~. :- ...,; . ,: r.. J ► e :: otn·:o u s th.1t !he editors d 1s­
J :- : r r c- :-c- :-' J: ::J: \ v..:: i.~: 5: r:.. ·, !he s;s . Yet h is fears 

, - -... , · • ·· :-::,:-:,>r .: !e~ ::· J'.::JJ"\ arr shJr eci by rr.any 

.·'-~.c: :, .!n , . ,.:: ~: :nf_ mJ~.y rrJders of the /\' cw Repuo­
:.: . , c- ::-.e . cn e r\ e bo ::-. J fo rum ar.c Jn answer . 

Jr. J1scu~s:r.c !~e !J \, we share Just ic e H al mes · prc f­
e:cn:e i ::, : .!,(cJ ;s to e,rericnce rJ'.ner than log ic. In 

tr.e ::!;'",t 0; :c:e:. : Arr.cr1:Jn ex p erience Mr. Bor k 's 

:. ~s~:-r.c:-.: S fCIT". $ ::- h Jvc ~evcr a i de :·ects 
Firs• \'.r S c- :~ spea ~., Jbout th e "freedom of the in ­

~-.·,=,c.1. a s:: ::-.e c ·.-.r.ccs 0: hotels. m ot e ls. restaurants 

a ~ . .; o:n e, ::: .. ~:- :" J C, o :-:-im o d J t1ons wer e toda y legally 

fr ee to ~er,e wn o me ,·c: 1:-i e v p lease T h is·. as everyone 

l,..nows. ,s sc ' .iom the CJs r For centur ies Eng ii sh com­

m o l"\ law 0 :- : ,£..1: ed inn~ eepers to accommodate ;my 
"e d -be~.avrd tr J vei ier . an d his horses . Most states ha ve 
tcciJ:, embodied this trad 111 on in public accommodation 

11a1u:es . In th e ~forth . these sta tut es generall y require 
a restauran: . hotel or mote : to accept -all sober and or­

der ly come, s . rcgHd less of race . In the South, Jim 

C ro" ieg .,: a 11 or. enJ ct ed Jt the end of the nineteen th 

.ccnturv un:, : recent! :, rcou1rcd the owners of pub li c 

estab ,:sh me:.:s to segregate their facilit ies . The Su-

prem e C o;.; , : !u s r.::i" d eci Jrcd \h e J im Crow statu tes 
un cor.st.t CJ t:cn a : bu: e ven tod a·; the owner who wants 
10 serv e both :---;,Troe, an J whites 1s 1,l...eiy to have d ,f. 

licuit, rxerci;,1ng h. , r,r-.vlv J cq u 1rcd " right " in many 

areas Mr Bork wou ld p resumab ly de plore the who le 
trJJ 11:on tr.J'. pc;t: i, , acco mmodat1ons" must prov ide 

put,k ser v:c c JS v.·c :: J , rc:v J te pro fit. But he cann o t 

mJ1n1a,n 1h a 1 new ler:s: a , ,o n in this fie ld would mean a 

sudJcn 1ncre.1 1e u f !=_; , vrrr.r.1ent 1ntervent1on in private 
at ia,rs The AdiT.:r,:s:r.:: ,o r·s civil r ights bill would s im­

p !;· ntcnd 10 the na11 on a: lrvel pr1nc1p les .1nd practices 

lo ni:: er.;:, ,oy ed io::a l :: . 

Exper ien ce a iso a rgu es against Bori<,s equat :on b~ 

twe cl"\ ti-ic d:stress caused b y hav ing to serve ;a Negro 

a nd th e di s t ress c Jusec by re f us ing t o serv e him . Both 

exis t. and both deserve considerat ion , but no amount 

of rhetori c Jbout freedom can give 1hem equal weight. 

Desp it e wi-iJt Mr. Berl.. says . the " loss of freedom" 

cacscd by hav 1nb to ser ve N ebroes is 1n most cues 

pc cun ,.:iry. not personal. If personal freedom we re to be 
pr ot rcted we wou ld need leg is lat ion .1l lowing in d 1vidu .i.l 

wJ :trcsses . hote l cl erks and chJrwomen to dec ide whom 

thev would serve and whom thev wou ld no t . T h e fact 
1s . ·howe vec . tiut suci-i pecp le ;,ust serve whomever 

their er..p :oyer te ll s them to serv e . a:1d refuse whom­

ever he te ll s them to refuse . The rig ht to segrega te is , 

as every one bu t Mr. Bork adm its , a right deri ving sole­

ly from tit le to property . It is neither more nor less 
sacrosanct than other economic pr ivileges. It can be 
regulated in the same way t hat the righ t to build a 
res t aurant on one's residential property is regu l.1ted. 

There are . of course . some owners of public ,stab­
lishments who h a•ve personal contJct w ith the cl ients 

- the much debated case of Mrs . Murphy ' s bouding 

house . Perha~s such establishments shou ld be exempt 

f rc m the p: vposed pub lic accomm odat ions law . But 
e ven here the c la ims o f private f reedom must be we igh­

ed ag ainst the clJ 1ms of publ i, convenience . 

Go v ernmen t wi thout princ iple ends in sh.ipwre-ck; 

bu t government according to any sin gle pr inc iple, to the 

exclusion of a ll other , _en.ds in madness . Mr. Bori<. ' s prin­

Cip le of pri v a te l1berry is im port ant . and his distrust of 

pub i1c author ity oft en 1ustif1ed. But to a pply thi s princi­

p le in disregard of a ll othrrs would today require the rr­

pea l of the 1ndus tr1 a l rev,,,.. t1o n Peri-iap~ . however, that 
is what Mr . Bork wants . } THE Eonou 

.,, ;;;, 
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'i cu:- cd:t O!'"IJ ! f(' r :: .. t o my irt lc lc on 

the ;--:..;:<.-: a:: ro ~~ :i .=a ::c r.s bdl ( 'C:·•i i 
R ,s', 1, - A C!uilc,-,~e ... August 31) doe s 
:ict :-C\tJ i "."ri.rthr~ vou prr:r1ve : n t!"'.:s 

c .1 se ,a pr1:1C1;- ie .....,. -.., 1.:-r. t .l ~ C''S ;:--re(rdc:1cc 
eve r th.lt cf 1n ci1v1d-..; .1 i libe r!y , ~-h i t 1! 
15, c,r wiw i! should ptvai l. I pther 
th,: vo ·J fee l slron1: :v , but th a t is not 

C:C:C 'JS~- l'n:, ' o ne is snown . ccmpet1ns 
p1nc1;<e . he mav be excused his rel·JC• 
!J~c, tC" sa(r :f1c e fr eedo~ . 

A princ,pir ,s re9uired beouse a so­
c 1r!v ..,._ h1ch vaiucs fr eed:,,rr. .as we li iS 

dcmocc,cv m1.;s1 l ace the 1,s \.. of de­
fi r.1nr th;, e aspects of l,fe i,-, wh,ch the 

mJ :c::!, mJ:,· properiy coerce the in ­
ci .. ,duai throush law and those in 

whicn 11 mav not. Though your rep ly 
wou ld ind icate ti, I find it hard to be· 
lieve that you .re rea lly among those 
w ho recuire no license for coercion 
o:her th~n their own preferences (read 

in tense mora l convictions." if you 
l,~ e ) T h a t w o u ld make num'!oers and 
strrns1n of pas51on the so ie principirs 
of leg ,s l• 11on I thi nk some toeller sta n d­
ard " both rrcuored and a t tainab le . I t s 
prcc,sr SI J lem~n: ma v be beyond oc;r 

, rc s e,- ! opJbi li <1cs. but I su p :est :hJ t 
the ::,rcc-osed lr si<i at,on , .... h,ch wo1.;!d 

coer ce or, c man lo assoc iate w ,1h an­
other o,-, tn e sround th a t his pers c r.al 
preferen ces arr not resp~tab le , re p • 
resents su ch Jn ntraord:narv incurs,cn 
in to ind 1v1 d uJ! freedom, , nd opens u, 
so m,nv pos S1b t!11 1es of i;ov ernmenta l 
CO f'f( IO:"\ 0 n similar r rin ::1 r lr s , th.at I '. 

OUF,'11 lo fall within the HCJ wnerc l•w 

,s re~udcd os imprope r. 
Y0Jr re r ly on the bis,s cf e, pe, 1er,cc 

.,, ;-,=-' 1.rr:r.S, C:1 !: : ;c:---,: Inc '--: :1, t0 ~1.: a ; t'l • 

::i: r .-. r t c : c0:r .1.: :--.:-. ::1 ,, C'..: : .cs .and lv .:-, · 

~:,:;:t..:I(' ~ ~.:r a::c: .:--.~· : h r r ~2r o ,;c•d feicra '. 
: J " . ~ .:- e ~ -, ~ ~ : :-- a r. ·.- .,,... a , ci c :-;-: : • r. s: ~ a '. e 

1=- 1~c ~!r 
'. :' :- t t' 1 I (· '."' : C ~ ;_ ·• f '." \" , j (' ': -::' f t ~ t' 

: 7 r r..:: ~-:--:-. 
. l l '. '''d ' .• r \..,·r W'."' ~ .. ..: :'Ht".: :e-f ·'.i! -. t;~•-. 

;:-. .::. \·1..i _ J : h J:: .·r ~c;cs . ii0:~ : J. _, ~"' : .. r 

::-.rY \,..:--..:: .: s erv r J:".j .,..,~ . .:::-. ~'.'"li.-v wou '..:i 
:"\C'.. lr. fa c: , st..::~. re:- s :_~;tS h a,v, prc­
C: !=- C:\ ' tr.J: ire-ec -:) ~ Y('·..;:- SUS-fe'St icn 

t:"', J'. ti-H· , de nc-: : .:i r. O;"li\ br sup;iortrci 
b:.- e::uJt:ns tl'H rn.'.: 1vi ::..;a: em plo·~:er . for 

"horn the ,-.a :tr ess need n ot w or>- . w ith 
t:-'\e, t,cw e:-nme:i! . w h :~ h no citi.zen cin 

esca pe To emp loy such •n ,9uation is 
tc ccnfe~s 1nab iiity to s,e the dih'cr,nce 

be!ween • con tr act •nd a st•tu t e . 
lns1s1er.ce th •t title to propertv is in• 

vc ivt'd 1n the r1gi--.: to d1s.:-:- im 1nate w i th 
res p_ect :o it s use adv •nces th, argu­
ment r.01 one whit. O,-,e must ccrt•inl y 
o wn • baroer chair ir. o rder to retuse to 
let another m•n sit in ii. B'ut th~ dis­
cover,· of rnmething c1! le:l "property" 
in the 51lu a t1on does no t of it se lf render 
the desires of the titiehoider inferior lo 
those of every person lac kmb title. A 
9ues11on o f persona l freedom is inescap• 
•blv in volved •nd cannot be exorciStd 
bv o !l in!!'. 1! •n " rconom1c privi lege ' -
not even if voe: s,y 11 three times . 

S irs : 

Roi:m1 H. Bork 
Yai e !.Du• Sciio o! 

Dropout s and the Drift 

On Aubust 1; you published a note , 
" D ro:,o u ts and the Dra ft." Let me start 
by an•ivzin£ some of th e more dubious 
st.atrrr.t:its thrrt:n: 

"l'nl,\.. e schoo is , 1hr Armv is organ-
1ze:J on the assum p: :cn 1h , 1 its re­
c r~ its are d im """·1ts 

W e i'. , I d::,n I kno w how Ions ii h as been 

s ince whcever dreamed that sentence 

up h JS b ern s~:i recle d to Arm :,- trainin!,'. 
but as of now 1he Army is orpnized 
fo r 1r.,n 1ni; or. the bas11 that its 1ver•ge 
re cr u it h,s 1hr , ,-,1e ilecl uJ I levei of • 
med :ar, hiF,h schoo l s:iphmore or junior. 
!\:o w wh t! e those •re 1drnittedly not 
O'.vmp,•n hei~hts , thn are somewhat 


