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Friends and Enemies

By Lloyd N. Cutler

WASHINGTON — The numination
of Judge Robert H. Bork to the United
States Supreme Court has drawn pre-
dictable reactions from both ex-
tremes of the poliucal spectrum. One

can fairly say that the confirmation is

as much endangered by one extreme
as the other.
The liberal left's characterization

.of Judge Bork as a right-wing ideo-

logue 1s being reinforced by the en-
thusiastic embrace of his neo-~conser-
vative supporters. His confirmation

" may well depend on whether he can

persuade the Senate that this charac
terization is a false one.

In my view. Judge Burk is neither
an ideologue nor an extreme right-
winger, either in his judicial philoso-
phy or 1n his personal pusition on cur
rent social issues. | base this assess-
ment on a post-nomination review uf
Judge Bork's published articles and
opinions, and on 20 years of personal

‘association as a professional col-

league or adversary. | make it as a

speech but has questioned whether
the First Amendment also prutects
literary and scientific speech. How-
ever, he has since agreed that these
forms of speech are also covered by
the amendment. And as a judge. he
has voted tv extend the cunstitutional
protection of the press against libel
judgments well beyond the previous
state of the law. In his view, “It is the
task of the judge in this generation to
discern how the Framers’ values, de-
fined in the context of the world they
knew, apply to the world we know.”
Over Justice (then Judge) Antonin
Scalia's ubjections, he was willing to
apply “‘the First Amendment’s guar-
antee .. to frame new doctrine to
cope with changes in jibes law [huge
damage awards| that threaten the
functions of a free press.”

Civil rights While Judge Bork ad-
heres to the ‘‘orginal intent” school
of constitutional interpretation, he
plamly includes the intent of the
Framers of the post-Civii War
amendments outlawing slavery and
racial discrimination. In this spirit,
he welconied the 1955 decision in

liberal Democrat Bruwn v. Board of
and as an advo- Education pro-
rave of civil rights claimmg  public
© tre the Su- H s . h school segregaiion
reme Court. €15 nelt er unconstitutionai
et's look at sev- : ) as ‘“‘surely cor-
eral categories of an ldeOIog ue rect,” and és one
concern. of ‘'‘the Court's
Judicial philoso-  T10T QIl most splendid vin;
phy. The essence dications 0
.of Judge Bork's extreme human freedom.”
judicial  philoso- . B In 1963, he did in
. phy is self-re- nghnst_ fact oppose the
_straint. He be-

Ny

heves that judges .

public accommeo-
dations title of the

should interpret

the Constitution and the laws accord-
ing to neutral principles, without
reference to their personal views as
1o desirable social or legislative poii-
cy, insofar as this is humanly practi-
cable.

All Justices subscribe at least
nominally to this philosophy, but few
rigorously observe it. Justices Oliver
Wendell Holmes, Louis D. Brandets,
Felix Frankfurter, Potter Stewart

‘and Lewis F. Powell Jr were among

those tew. and Judge Bork's articles
and opinions confirm that he would be
another. He has criticized the right-

. wing activism of the pre-1937 court

majorities that struck down social
legislation on due process and equal
protection grounds. He is likely to be

7a strong vote against any similar

tendencies that might arise during
1S OWN tenure.

Freedum of speech. As a judge,
Judge Bork has supported broad con-
stitutional protection for political

Civil Rights Act as
an undesirable legislative interfer-

- ence with private business behavior.

But 1n his 1973 confirmation hearing
as Solicitor General he acknowledged
he had been wrong and agreed that
the statute ‘‘has worked very weil"
At least when compared to the Rea-
gan Justice Department, Judge Bork
as ~ Solicitor General was
almost a paragon of civil rights ad-
vocacy.

Judge Bork was later a severe
critic of Justice Powell’s decisive
concurring opwnion in the Umversity
of California v. Bakke case, leaving
state universities free to take racial
diversity into account in their admis-
sions pulicies, so long as they did not
employ numerical quotas. But this
criticism was limited to the constitu-
uonal theory of the opinion. Judge
Bork expressly conceded that the lim-
ited degree of affirmative action it
permitted might well be a desirable
sucial policy.

v

Aportion. Judge Bork has been a
leading critic of Roe v. Wade, particu-
larly its hoiding that the Bill of Rights
implies a constitutional right of pri-
vacy that some state abortion laws

invade. But this does not mean that he
is a sure vote to overrule Roe v.
Wade; his writings reflect a respect
for precedent that would reguire him
to weigh the cost as well as the bene-
fits of reversing a decision deeply im-
bedded in our legal and social sys-
tems. (Justice Stewart, who had dis-
sented from the 1965 decision in Gris-

wold v. Connecticut, on which Roe v.
Wade is based, accepted Griswold as
binding in 1973 and joined the Roe v.
Wade majority.).

Judge Bork has. also testified
against legislative efforts to reverse
the court by defining life to begin at
conception or by removing abortion
cases from Federal court jurisdic-

tion. If the extreme right is embrac-
ing him as a convinced right-to-lifer
who would strike down the many
state laws now permitting abortions,
Il is probably mistaken.

Presidential powers. 1 thought m
Octuber 197 inat Judge burd sn. ..l
have resigned along with Eiliat L.
Richardson and William S. Ruckels-

haus rather than carry out President
Richard M. Nixon’'s instruction to fire
Archibald Cox as Watergate special
prosecutor.

But, as Mr. Richardson has re-
cently observed, it was inevitable
that the President would eventually
find someone in the Justice Depart-
ment to fire Mr. Cox, and, if all three
lop officers resigned, the depart-
ment’s morale and the pursuit of the
Watergate investigation might have
been irrreparably crippled.

Mr. Bork allowed the Cox staff o
carry on and continue pressing for
the President’s tapes — the very
issue over which Mr. Cox had been
fired. He appointed Leon Jaworski as
the new special prosecutor, and the
investigations continued to their suc-
cessful conclusion. Indeed, it is my
understanding that Mr. Nixon later
asked, “*Why did | go to the trouble of
firmg Cox?"*

.
Lloyd N. Culler, a lawyer who was

counsel to President Jimmy Carter
was a founder of the Lawyers Com:

. «./muttee for Civil Rights Under Law.

s
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Bork From Both



1 du not share Judge Bork's consti-
tutional and policy doubts about the
statute institutionalizing the special
prosecutor function. But if the const-
tutional issue reaches the Supreme
Court, he will most likely recuse him-
self, as he has apparently already
done in withdraw:ing from a motions
panel about to consider this issue 1n
the Court of Appeais. Moreover, as he
testified in 1973, he accepts the need
for independent special prosecutors
in cases invoiving the President and
his close assoctates.

Balance-the-budget amendment.
While this proposed amendment is
not a near-term Supreme Court issue,
Judge Bork’s position on it is signifi-
cant because support for that amend-
ment is a litmus test of right-wing
ideology. He has publicly opposed the
amendment on several grounds, In
¢luding its unenforceability except by
judges who are singularly ill-
eyuipped to weigh the economic
policy consideravions thal judicial en-
forcement would emtail. This reason-
ing 1s far from the ritual cant of a
right-wing ideologue.

Experience shows that it 1s risky to
pinpoint Supreme Court Justices
along the ideological spectrum, and in
the great majority of cases that reach
the Court ideology has little effect on
the outcome.

The conventional wisdom today
places two Justices on the liberal
side. three in the middle and three on
it eanservative side. I oredict thag of
Judp= Bork is coniirmed, the conven-
uonal wisdom of 1993 will place him
closer to the middle than to the night,
and nut far from the Justice whose
chan he has been nominated to fill.

Every new appuinimentl creates
some change in the "*balance’ of the
Court, but of those on the list the
President reportedly considered,
Judge Bork is one of the least to
create a decisive one. ol
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- The Battle

Over Bork

'

Senate Liberals Will
Try to Block Nominee
On Ideological Grounds

By STUART TAYLOR Jr.

WASHINGTON
{TH the direction of the Supreme Court, the
Reagan legacy and the Democratic Presi-
dential nomiration all in play, the neamination
of Judge Robert H. Bork portends the biggest
:2ealogical battle of President Reagan's second term. it
- lalsc be the marortest ! mocern imes on an 'ssue as
AT ESTe FeIll3nl o fimeSe-aragctagviceand
rcie a mandate !9 reject a Presicential nominee (o the
Court because it dishikes his ideology?
The recent tradition, which the Administration says
s rooted 1n the Constitution, has been Senate acguies-
" cence on judicial nominees who share the President's
. pmilosophy. But liberals say the {ramers of the Constitu-
. Tion intended the Senate to play a ¢oequal roie: other-
~ise, they mantain, 1t would be rubbder-stamping a
. President’s effort to remake the law of the land — and to
roll back constitutional protection of abortion rights —
hrough appointments to the Court.

The liberals are ciuing experience going back 10 the
debates at the Constitutional Convention and the Sen-
ate's rejection in 1795 of John Rutledge, President Wash-
1nglon’s nominee to be Chief Justice. largely because of
‘he nominee’s 0pposition to the Jay Treaty with England.
In the two centunies following, the Senate has rejected or
forced the withdrawal of nearly 20 percent of presiden-
nalnominees tothe Court.

I Yo i

Recent confirmation battles, even the liberals' at-
‘tack on Justice William H. Rehnguist's elevation 1o Chief
Justice, have focused on ailegations of personal miscon-
duct and veracity. But ideoclogy was one key issue when
President Johnson was forced to withdraw his nomina-
uon of Justice Abe Fortas to be Chief Justice :n 1963 The
senators opposing him included Strom Thurmond aof

- South Carolina, now senior Republican on the Judiciary

Commitiee, whno took the occasion to filibuster against
the liberal rumsorudence of the Warren Court anz Hcw-
arc H. Baker Jr. now Whue House Chief of Siaff.

Ideoiogy nas assumea such prcminence in the batile

* aver Judge Bork because his vote and intellectually mus-

cular conservafism’ seem so likely 1o ult the Court
sharply 10 the right on such politically and emotionaily
charged issues as free speech, affirmatnve action, rei-
gion and. most conspicuously, abortion. In many 5-to-4
dec:sions on these issues, the man he woulid reslace, the
moderate-lo-conservative Justice Lewts F. Poweil Jr,
had voted with the liberais.

Judge Bork’s eventual confirmation, even by a
Democratic-controiled Senate, seems probable. thougn
not assured. But with Senate hearings unlikely befare

Oontt A



Labor Day and 3 final vote unhikeiy
before the C8urt's new term bex:ns.
the process promises (0 be one 2! iong
duration and unparaileled feruc:ty.
Liberai groups say their crusade
to stop Judge Bork wiil be therr
major priority of (he Reagan era.
They will be pressing scnators who
are seeking the Presidency, espe-
cially Joseph R Biden Jr., who as Ju-
diciary Committee chairman wiil run
the hearings.
" Presideat Reagan and his sup-
porters on the rignt will push back
¥i1th equal nassion, The 3ork nomina-
tion repres<ents a last. best chance (o
advarte Mr. Reagan’s sociaj agenda.

Genial and Tough

At the center of the storm stands
a big, bearded, genial man, long a
promtnent critic of the “judicial im-
perialism’’ he ascribes to the “‘mod-
ern, activist, hberai Susreme Court,”
Maost conspicuousiy, Judge Bork has
denounced the i97] dec:sion 1dentify-
\ng a consututional right to aporuon,
ang i1t seems clear he would provige
the fifth vote to narrow, and perhaps
averruie, that decision. .
Lipera# as weii as conservative
friencs and assoc:ates praise Judge
Bork as a deep thinker whose harg.
edged theories are devoid of -bigotry
and tempered bv a ready wit, who
canenioy a martin or a friendly debate with strong deo-~
logical aaversaries. He won the American Bar Associa-
tion’s highest raung when nominated for the United
States Court of Appeals for the District of Columbia, and
the hunt {or clouds on his integrity has been unavailing.

- To his ¢chagrin, the 30-vear-cld former Yale law pro-
fessor has been known 1o the public chiefly as the Acung
Altorney General whe followed Presigent Nixon's order
to dismiss Archibald Cex as the first Watergate special
prosecutor 1n the 1§73 *‘Saturday Night Massacre.”
“whiie opponents have deptored his roie 'n that 2pisode,
SIme «el Tarucizants jay reacttT TImosaply BOrk sug-
POrLers CLesion «~ny (ne senate 3nzu.d De any more
(roupled now than il was wnen it connirmed him unani-
mousiy in 1982,

His writings both as a scholar and as a judge clearly
put him very far to the rignt on the spectrum of respect-
able legal thought. The law of the land woulid be very qif-

ferent today if Judge Bork had been in charge over the
iast few decades. He has denounced, for example, the
“‘one person, one vole' rulings of the 1960’s and decisions
siriking down poil taxes and protecung the advocacy of
overthrowing the government.

while public controversy has centered on Judge
Bork's denunciation of the abartion decision, his position
on that issue 1s far closer to the mamnstream of legal
scholarship than some of his other views. He is assailed
for what he terms “deference to democratic choice’: his
view that the judiciary should not override the social
policy choices of elected officials by “creating’ nghts
with no spec:{ic basis in the Constitution's language.

It 19 2 measure-of how deeply the insutution of judi-
cial review has taken root In America that eiected sena-
lors are feeling so much pressure (0 reject a nominee
wnose philosopny rests on the premise that legisiators
snould make the jaws.
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" rk: The Liberals Have It Wrong

schael Barone

. ‘mbu-hohavehunpedsomdmi-
«<ally into the battle ta deny confirmation to
ge Robert Bork don't seem to realize it, but

'y are fighting yesterday’s batties. And-if -

'y are so unfortunate as to win, they nsk
g tomorrow’s legal-political wars.
Bork. 1 think it is fair to say, is the closest
ng we have to a principied believer m pdicial
straint—the idea that courts should overturn
vs passed by legisiatures only when the law
Jlates an absolutely clear constitutional provi-
wi. His attackers do not reaily contest this
oposition. Liberais don't like him because
ey fear he would refuse to overtum laws they
't like, notably antrabortion laws; they don't
um he would overturn laws they favor.
If that's so, then Bork is exactly the kind of
stice Lberals should want. Right now, and
obably for as long as the 60-year-old Justice
otk can be expected to serve, judicial re-
raint works for the liberals on most ssues.
Mencan courts are mostly conservative.
mencan legislatures are mostly liberal. Once
was the other way around, ang it was in
~erals’ interest to make courts more powerful
d legislatures less powertul. But today liber-
> have no reason to look for pstices or
xirines o overturn what legnlatures du.
“+, hould be looking tor justices and doc-
toat will let legislatures’ acts stand:
11 not be obvivus that legislmura are
xhiwv, especially 10 those i the war-
. buckrooms of Washinyton liberal lobbres
o Inawie American legisiatures are peopled
L3hv Wt o smsaven and Jerrv Falwelis. But
. ;.:"c-’r‘.: Sioegiiodars cre Dernocrats, and
ey usuaily chouse hberai jeaders. Here n
ongress, Jim Wnght—a comnmytred liberal on
cononues, the oniy national poltician gutsy
nough (0 speak out for a tax increase, and alert
o el liberties as weill——succeeded Tip O'Neil
s House speaker. In Caiforrua, Willie Brown, a
nlliantly skl black from San Francisco,
peaker; New York's spenker is a liberal Jew
-om Brookiyn, Melvyn Miiler; Pennsytvania's is
eroy Irns, 2 black from Pittsburgh. Speakers
eorge Keveriin of Massachusetts, Vemn Riffe
f Otuo. Gary Owen of Michignn, Michael Madi-
an of inos, Tom Loftus of Wisconsin, and jon
lills of Flonda are all Democrats, tiberals on

Comaartthse legisiatures with the courts,
Aost federal udges aow are Reagan appoin-
ees, and while the balance wouid be changed if

nocrat won in 1988, that's not a sure
The recall by a 2-1 vote of Chief Justice
Bird has left the California courts in the
| of poltical conservatives for the first
~ - m 50 years. Mario Cuomoa in New Yark
mfolbwedapoliqolnaappoinﬁng'}dz_esw

further any liberal ideoiogy. In the aw schoos
the backers of liberai judicial theories are of
the defensive, and much of the new debate is
on the night The argument there i3 whether
jdges shouid overturn laws passed by the

legislatures as viclations of economic liberty.
On that argument Judge Bork is clearly identi-
fied a3 one who wouldn't overturn such [aws,
But the fiberals who are arguing against
Bock aren’t thinking about the cases seeking to
overthrow the liberal hhws of tomorrow.
They're talking about decisions gverthrowmng
the conservative laws of yesterday. (Most ludi-
crous 18 the argument, advanced even by The
New York Timnes, that Bork might reverse the
1965 decision overturning the Connecticut law
that banned contraceptives. That's a danger
only f you think that some legisiature is about
wpasaah\!bummguﬂom—tmmﬁhly

likely at a time when many think condoms are
our front-iine protection against AIDS.)
Foremost among lberals’ concerns is abor-
tion. It was the pro<hoice groups which first
joudly attacked Bork and whipped the Demo-
crats into line; the Nauonal Aboruon Rights
Action League snapped its fingers and joe

_ Biden, doing what he said he'd never do,
jumped. The pro-choice crowd fears, realisti-
ally, that Bork would vote to overrule Ror &

Wade, the 1973 decision that overturned all
state antrabortion laws. We would be back,
Edward Kuundyays.mmedaysdhdt-aﬂey
aboruons,

This s nonsense, The voters don’t want
abnrtion outlawed, and the mosdy liberal legrs-
{atures are not gocing to vote to oculaw It
About a2 dozen states today pay for Medicad
abortions for the poor; they’'re not likely to turn
around and ban abortion for everyone, Even in
the supposedly dark ages before Ror & Wade,
legislatures were moving rapidly toward legal-
ization. In the five years before the decision,
legsiatures m 18 states with 41 percent of the
nation’s population Gberaiized their abortion
laws, often to the point of allowing at-oction on
demand. On the day the decision came down,
about 75 percent of Americans lived within
100 miles of a place where abortions were

. legal Other legislatures would surely have

liberalized their abortion Rws in the legislative
sessions just beginning as the Supreme Court
spoke. (Bob Woodward and Scott Armstrong in
thesr book, “The Brethren,” report that Jusuce
Potter Stewart, influenced by his daughter, feit
that few legisiatures seemed likely to amend
menbon.mhws,On:hupolmaJndmem
he couidn't have been wronger; the legisiatures
were acting more rapidly on this issue than
they have on almost any issue in 200 years of
Amencan history.)

Today the liberals who suppose that legi-
latures will put aboronists in leg irom are just
as wrong—as the rightto-lfers are beginnmg to
realize, with a sinking heart. A decision overru-
ing Roe s Wade would make pro-chorce lobby-
tsts work harder in state legislatures, wiuch is
where Justice Brandeis used to say liberal
reformers should be busy working, and would

'tomabtdsatepohucnnsmukeamndon

an issue they'd prefer to straddle. But that's
what lobbyists and politicians are paid for.

Bork is not going to vote to overtum the Civil
Rights Act (though he may say it means what it
says and what Hubert Humphrey said 2 meane:
that it forbids racial quotas), he is not going to
overturn laws that can't be justified by fres~mar-
ket economucs (as Judge Richard Posner would),
and he is not going to overturn the graduated
income tax or welfare programs (as University
of Chicago professor Richard Epstein might). He
is not going to write opmions that give thous
sands of conservative and sometimes just plan
stupid state and local judges a warrant to
overturn Bws they don't like. The iweras ire
not Likety to be granted another Reagar 1soon-
tee who wouid be better for them than Bork.

- They should hope they're fucky enough to lose

their fight to biock his confirmation.

The writer is a member of the editorial page
siaff.
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Bork's Evolving Views:
Far From the New Deal

By STUART TAYLOR Jr.

SOwcial 1o The ew Yory Trames

WASHINGTON. July 7 — Judge Rob-i
ert H Bork. whose nomination o Lhe‘
Suprerne Court has spawned a bmer‘
ideciogical battle between President:
Reaga}u anc Senate liberals, said today,
that he was not asked his views ar|
asked 1o make commiiments on spe-:
cafic 1ssues before Mr. Reagan chose -
him last weeh. :

*Nobodv has ever on this job or any
other jobs aske< for any commit.
ments.” Judge Berk said 1n an hour-
tong interview today. ‘'l was never In-
terviewec as o where | stood on any-
ting

Juage Bork. whose positions on
many legai issues are widely known
from his vears as a judge anc scholar,
otherwise :mited himsel{ 10 questions
abou: his personai background and the
evolutior of Fis views. He brushed
awayv witr a laugh a question about
wne(ner if conl:rmed. he might have
scme surpeises in store for the Presi-
dent wno appeointed him, or might even
surprise himsel! Such has been the
case for scme previous Supreme Court
nominees. inclucing Earl Warren,

Chewing Nicotine Gum
“Ncw opnow e said, s first de-
walied newspapar nlerview since his
nomination. 1 really don’t know and

I'm not going t0 speculate about 1L.”

The 60-vear-ald jurist answered
questions (oday at his desk. in rolled-up

shirtsieeves, occasionally popping a
piece of nicotine gum in his mouth. an
ashtrayv littered with cigarette butls in

front of him His once-red Brillo-pad

hair and beard were flecked with gray. i
Two secretarmes bustied 1n and out of

his office bearing telephone messages
and judicial business. .

Judge Bork dechined repeatedly, but
with a smile, L0 answer questions that
fhiried with the boundaries of the condi-
tion he had placed upon the interview:
that he would not discuss his current
views current issues or his nomina-
uon, ‘and that that s discussion of his

past views should be understood only
as personal hustory, nol as an index to
his current positions.

He did recount some significant
changes i his views over the past 35
years: .

9While in law school he converied
{rom a mix of New Deal iberalism and

Eugene V. Debs sociahism 10 a more
conservative point of view

GAs a Y-le law professor he aban-
doned ar. efiort to deveiop a compre-
hensive “‘theory of when governmenta)
regulation of humans 1s permissible.”

GHe iniually opposed but later sup-
ported a key civil rights law.

GHe reversed his position on some
issues In cases pending before the

United States Court of Appeals for the|

Distrnict of Columbia. on which he has
sat since 1982,

Lengthy Evolution

‘1 may have given the impression in
the past that | was pretty confident of
my views and still changed them,” said
Judge Bork, known more for the philo-
sophical consistency and rigor of his
conservative views than for flexibility.
**Your intellectuai evolution, one hopes,
will last as long as youdo.”" | -

*‘In 1952, | was out on a street corner

with my wife, passing out leaflets for
Adlai Stevenson.” he recalled. It was
the years '52 to '54 when | had this ex-:
perience that changed my mind.”

The expenence, he said, was an expo-!
sure to "‘serious economics,”’ largely at |
the hands of Aaron Director, an econo-:
mist on the University of Chicago Law!
Scmooi faculty. Tt was fa fintye Dit ke &
conversion experience,’”’ he sa.2, gne.
that mage him see the worid ‘aito-j
gether differently.”” The central les-
son: “A {ree economy, within obvious
limits, produces greater wealth for
peopie 1n general than a planned econ-
omy does.”

His Nickname: Red

Judge Bork recounted personai de-
tails ranging from his childhood nick-
name (Red) to how he nearly became a
journahist instead of a lJawyer and how
he had to argue his {irst case before the
Supreme Court as Solicitor General
with less than a day to prepare.

Judge Bork chafed a bit at the label
‘‘conservauive’” that has been f{reely
applied o him. ‘| think things are a Iit-
tle more complex than that,” he said.
**Just in general. you wili find among
liberais. you will find among conserva-
tives. people in each camp who dis-
agree w»ith each other about a lot of
tungs. some of them quite :mportant
things."”’

He said at one point, ‘My present
politics are reaily not important to any-
body **

He has often expressed the view that
judges shouid rngorousiy avoid allow-
wng personal political views to tnfluence
their decisions, and shouid, rather, con-
fine themseives to interpreung the In-
tentions of the framers of the Constitu-
tion and of the legisiators and execu-
tive branch officials responsibie for
setting social policy.
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Visit 10 Senators !

The Judge paid courtesy calis on top
Senate Republicans todav. The nom-
nee visited Senator Bob Dole, the Re.
publican leader: Strom Thurmond of
South Carolina. ranking Republican on
the Judiciary Committee, and Alan K
Simpson of Wyomung, the Republican
whip. R

Both Senators Dole and Thyrmond
spoke later on the Senate floor, urging
Democrats to complete the confirma-
tion proceedings in time for the opar.-
ing of the next Supreme Court term
Oct. 5. "The country wilj suffer if the
Court s not at full strength,* Mr. Thur-
mond said. But there 1s a chance wat
the process will not even begin until
September. Senator Joseph R. Biden
Jr.. the Delaware Democrat who heads
the Judiciary Committee, 15 10 mee!
with Democratic members of the com-
mittee Wednesday (o discuss the
schedule.

Judge Bork was born March 1, 1927,
in Pitisburgh, the onty child of what he
described as a middleclass family. He

{ grew up there and in the nearby suburb |

of Ben Avon. His father was a purchas-

Iing agent for a large siee! company,
and his mother, before her marriage, a
schoolteacher.

He atltended public schools, ranking
at the top of his class, joined the debat-
ing team and gave up football as a |40-
pound sophomore because. he said. he
krnew what he was best al. He was '‘ed:-
tor-inchie! of 'the school paper and
class president, that sort of thing."”

He spent his semor vear at Hetza-
kiss. a New Enziang greparaic-y
scroci. as lhe quainy of his puo:iz
schoo! deciineg because many of the
best teachers were drafted for service
in Worid War 1. *

He joined the Marine Corps out of
"‘youthful vainglory.' he said. He was
tratning for overseas duty when the
atomic bombing of Japan ended the
war, and he ended up in China for a few
months guarding the Nauonaiist Chi-
nese supply lines.

‘Your intellectual
evolution, one
hopes, will last as
long as you do.’

After the war. he graduated from the
University of Chicago in less than two
years and sent for an apphcation (o at-
tend Columbia Jourmahsm School

“They said that if 1'd go someplace
else 1o college for a while, they d senc
me an application blank,’ he recajied
**Thai didn’t cheer me up, so ! went
law school.”

Cont.



He entered the University of Chicago
Law Schooi sul! “‘somewhere between
a foliower of Eugene V. Debs and
Franklin Roaseveit. ] don't know, New
Deal.”” But 1n hus turd year, under the
influence of economists including Mr.
Director, his viewpoint began (0
change.

A Different View

“1 think a lot of people in the law and
econcrmics movement have had that
kind of an experence,” Judge Bork
said. “They hit a social science which
suddenly begins to give them an organ-
izing way of looking at the world. that
thev'd never had before, and it does
make a deep impression, and il does
have the effect ¢f making you see the
world just differently, altogether dif-
ferently.”

Judge Bork stressed. however, that
he was not among Lhose theorists who
saw economic anaivsis as the sojution
to every legal prodlem.

After law schooi, Mr. Bork went to

work for Kirkland & Ellis, a prominent
Chicago law firm, working on campiex

In a decision writlen by Judge Rob-
ert H. Bark. a Feaeral court backed
the right of banks to offer invesiment
advice to the weailny. Page DI.

litigation especiaily anutrust cases. He
stayed from 1935 to 1962, becoming a
partner.

1 reaiized 1 was going to be doing
the same kind of thing over and over
again. in different contexts, but roughly
trrsamme v~ 1of g U Re saud, ang |
L TEany NEIS L BOhE T La@w WRn (AL
1 sort of thing 1n m:nc. | had gone 1nto 1t
with a rather more wnteilectual interest
ini"”

After seriously considering an offer
to be a writer for Fortune magazine, he
100k a teaching job at Yale Law School.
He staved :here un:ij 198] except for a
sunt as Solicitor General of the United
| States and Acting Attorney General
"from 197310 1877.

, - 1t was at Yale, Judge Bork said, that
he *had ume 10 1ry to get my ideas in
order,”’ suimulated by ‘‘endless dis-

agreements'’ with his best {riend, Prof.

Alexander Bickel. one of the nation's:

foremost consututional scholars.

‘He Was Right

**} thought 1t was possible to work out
a theory of when governmental regula-
tion of humans 1s permissible, and on
the other hand when individual free-
dom is required,” Judge Bork said.
“Alex thought that was wrong, that
such a theory could never be worked
out, and after a period of years of
teaching 1t with him, | became con-
vinced he was right.”’

Instead. he said. 'l came to agree
with his article on Edmund Burke's as
the proper approach to pohtics,” Judge
Bork descrbed this as ‘*a non-abstract
approach to government and politcs, a
prudential, balanced approach, the
value of community, the value of tradi-
tion. a dislike for sweeping absirac-
tions as characterized the French
Revolution, a desire for a more hu-
mane soclety than that kKind of abstrac.
tion produces.*’

Judge Bork noted a 1963 magazine
article he wrote assailing a proposed
Federal civil mghts law that would
have barred owners of restaurants,
hotels and other public accomodations
from excluding blacks. In his article he
called it an unjustfiable limitation on
the freedom of whites (0 choose with
whom they would do business. Today,
he called that view a manifestation of
his then-exaggerated commitment to
individual autonomy against the state.

Judge Bork declined to discuss the
act that made him famous. his dis-
missal in 1973 of Archibald Cox as
Watergate special prosecutor, on or-
ders from President Nixon. He was
Acung AltorTay Ganera! gt o

o~
e

“I've testified about 1t ang | guess i ..
testufy about it again.” he said. “‘I'd
rather not run through it now.”

Judge Bork denied a report in Time
Magazine that he was *‘agnosuc’ on
religion. “That's wrong,” he said. “It's
a very complex subject about which |
think sometimes. | am not really an ag-
nostic. On the other hand, | haven't got

ja simple position ! can lay out for you.
{Nor do | want to. It's a fairly intimate
;thing.”
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‘Right and wrong

ways to combat -
the Reagan court

Upon heanng the news of Robert Bork's
nominauon to the Supreme Court. Sen. Edward
Kennedy was not shy about his reacuon. “Robert
Bork's Amenca 15 a land in which women wouid be
forced into back-aliey abornons, blacks would st at
segregated lunch counters. rogue police could break
down quzens’ doors in rmudmght rads,
schooichildren could not be taught about evoiution,”
Kennedy reported. He mught have added that a
resemblance between thus ficuonal character and any
person, living or dead, is purely comncdental, .

Bork is a legal thinker of intellectual disnnction
and scholarly renown. The disadvantage of being

Stephen Chapman

seiected for a position equal to his wlents is having
to be judged by people who are not

Democrauc Sen. Paul Simon of Ilinois, an
unapologeuc deologue of settied convicuons, had his
own doubts about Bork “Is he too ngdly
1deciogical? Is he open-rmunded?” Simon should be
consoied by the knowledge that Bork won't prove
any more :deoiog@cal or closed-rmunded than
Thuzood Marsnal or Wilam Breanan, though his
vieay Al De less congemai 1o the Lo

Three arguments have been made by those who
oppose Bork's elevauon w the Supreme Court. The
first 1s that he is an extremist. The second is that he
disgraced humself by firing special prosecutor .
Archibald Cox dunng the Watergate scandal. The
thurd 15 that, as 2 member of the court, he will vote
In a way that most Democrats won't like. This last,
unbke the first two, has the virtue of honesty, but it
rests on a novej idea about the Senate’s roie.

Bork is undoubtedly conservative in his views about
the Consuruuon. Thus inclinanon shows itself in hus
overail philosophy, which hoids that the courts
should overruie iegislagve and execunve decisions
only when they have clear textual authonty to do so.
It is also reflected in lus conclusions about specific
1ssucs. He disagrees with the 1973 Supreme Count
decision legaliing aboruon, thinks evidence illegally
obtained by police shouidn't always be barred as tnal
evidence, proposes 10 narrow the 1st Amendment’s
free speech protections and sess no consurutonal
protecuon for homosexual acts,

But Bork separates his politcal preferences from
his constitutional judgmeny. The Bork who says
sexually explicit matenal 1sn’t protected by the Ist
Amendment is the same one who as solicitor general
dropped several obscenuty prosecutons. Although he
has endured much press abuse, he is distrustfl of
libel actions. Despite his fervent defense of the free
market, he thinks the Consttution allows extensive
regulauon of commerce.

But Bork is no more an extremist than Ronald
Reagan, who has been twice elected President by
large margins—uniess Kennedy wants to argue that
the Amencan people are right-wing nuts Even by the
more liberal standards of law school faculues, Bork is
well within the boundanes of respectable thinking.
His views on the 1973 aboroon ruling, for example,
are shared by many liberai scholars who don’t want

‘ aboruon banned.

The Saturday Night Massacre is an equally empty
issue. Only a lunauc could believe that Bork fired
Cox to help himself or to frustrate the investigadon
of President Nixon. Bork had to be talked out of
resigning himself by Elliot Richardson, who had
resigned rather than fire Cox, and he successfully
pressed Nixon to appoint another special prosecutor.
Richardson now praises Bork for his handling of the
matter,

That leaves the argument that Bork shouid be
rejected because.he will render verdicts that Ted
Kennedy and Paul Simon won’t like. Granted, the
Senate has the right to use any grounds it wants in
evaluating judicial normuness, but it has a clear
tradition of letting the president have his way on
their judicial philosophy. .

Kennedy’s fondness for ideclogical critenia is newly
acquired. Back in 1981, he and other liberal senators
scolded conservat- =s who regarded Sandra Davy
O'Connor 5 past 5uspoM of aporlon as goungs for
voung agamnst her.

Besides, uniess the Democrats despair of ever
regaining the White House, they shouid think twice
about overturning tradidon. When President Dukakis
names his replacement for Justice Marshall,
Democrats will prefer a deferenual Senate. If they
reject a qualified nomunee to the court because he
hoids unweicome beliefs. they may find the decsion
coming back to haunt them.

By all established critena, Bork ought to be
approved. If the Democrats don't like the court’s
makeup, they shouid work 10 change 1t just as
Reagan changed it The nght tool {or that job is not
the confirmation power but the ballot box.

—
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_Echoes of Watergate

Historical news quiz: What do Robert Bork and -
Maurice Stans bhave in common? One answer is
Watergate, and now there is another one. In the last
few days President Reagan has nominated both men
for Federal office, Mr. Bork as an appetlate judge in
Washington, Mr. Stans as a director of a Federal in-
vestment corporation. At this point the parallels
abruptly stop.

Mr. Bork is the man who carried out President
Nixon's command that the Watergate special prose-
cutor be fired, in the famous Saturday Night Massa.
cre of October 1973. He was bitterly assailed at the
time (‘‘Nixon's Bork is worse than his bite," read one
poster), but he had a principied rationale. He might
not agree with a particular Presidential order, he
sa:d, according to one account, but nonetheless feit a
duty to carryitout.

Mr. Bork, moreover, is a legal scholar of distinc-
tion and principie. For instance, he opposes the vari-
ous Trurt-stroping bills that have been introduced in
Congress, a braver Dosilicn (han any 3o {ar ke &y
his Justice Department. sponsors. One may differ
heatedly with him on specific issues like abortiom,
but those are differences of philosophy, pot principie.
Ditferences of philosophy are what the 1980 election

was about; Rabert Bork is, given President Reaganm's

philosophy, a natural choice for an 1mportam judi.
cial vacancy.
The same cannot be said about the appointment

1981

" of Maurice Stans to the Oversesas Private Investment
Corporation. It is a much less important job, a part.
time, two-year term on 3 15-member board ocon-
cerned with foreign econornic policy. Still, the nomi-
nation probably makes him the first person with a
¢riminal record {rom Watergate to be nominated to
Federal office. . :

Itis true that he was acquitted of obstructing jus-
tice and other charges reiated 10 Robert Vesco, the
fugitive financier. But he also pleaded guilty to five
misdemeanor charges of campaign contribution
violations in the 1972 Nixon campaign. As fioance
chairmnan, the former Commerce Secretary
squeezed a record $60 million out of contributors.

Circumstances suggest that the White House
wanted to hide the nomunauon. It ¥as announced at
the most sluggish tume, on a Friday afternoon, em-
bedded amar ; a dozen other appotntments, and with-
ouf explananon.

‘Camouflage notwithstanding, the nomination
conveys dismaying signals. One is that the Presi.
dent, wary of {formal Watergate clemency, is willing
to give a back-door pardon. More troubling, it
implies White House indifference o0 the campaign fi-
nance law. Why, inviting these inferences, did Mr.
Reagan make this nomination? It requires confirma.
tion hearings; perhaps the Senate can find out.
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"The inevitability of Robert Bork

Ever since he went onto the federal appeals court
during Ronald Reagan’s first term, Judge Robert Bork
has been thought of as a Supreme Court justee-in-
waiting. That 1s simplyv because he is so clearly right
for the job. .

Though he has taken public posinons and written
judicial optruons that have upset poliucal conservanves
from ume to ame, his legal philosophy fits with what
President Reagan has always said he wanted: Judge
Bork has been consistendy skepucal about using judi-
aal power 1o set social policy.

He does not shy away from enforcing the provisions
of the Constrution against polidcal incursions; he has
been vigorous in protecang poliocal debate against
government regulanon, for example. But he has no
taste for extending the reach of the Consuruuon be-
vond the values 1t announcss in the text. This 15 why

' he has been crincal of extending the judge-made nght
of prnvacy.

A former professor at Yale Law School, he has the
intellectual strength to be a forrmudable spokesman for
this point of view on the court. His scholarship both
on and off the bench commands great respect even
among those in the lezal profession who do not share
h's views. And he has a witty, direct and often elo-
(20l ATIANE STVie L £ve Aus opuuons special foree.

Judge Borx also has hac prachcai experience in gov-
ernment. As sobcitor general in the Nixon and Ford
admirustrauons, he ran the office that argues the gov-
ermment’s posiuons in the Supreme Court. He aiso
served as acung artorney general during the Watergate
tempest, and during Edward Levi's term as attormey
general he was a close adviser on a2 wide range of
issues.

His record dunng Watergate surely will be examin-

ed dunng his confirmation hearings because he
gained notoriety as the man who fired the first
special prosecutor, Archibaid Cox. Opponents al-
ready are*lining up to uy to discredit him in this
way because they are afraid he would swing the
court 1o the right. And parnsans will do anything to
make the confirmation of a strong conservative diffi-
cult. Bur a fair appraisai of Judge Bork's service

during Watergate will conclude that he acted with
integnity and honor throughout.

When President Nixon ordered Atty. Gen. Elliot
Richardson to fire Mr. Cox. Mr. Richardson resigned
because of a comumitment he had made to Congress
not to impede the special prosecutor's work. Wililam
Ruckelshaus, deputy artorney general, also refused and
left office. Judge Bork had made no commitment and
recognized that the president had the authonty 1o re-
move Mr. Cox if he chose. He planned to do the
firing and then resign. But Mr. Richardson talked hum
out of resigning for fear that President Nixon would
appoint an acung anomey general from the White
House staff,

Judge Bork took quite a beating at the tme, but his

acgons left a strong individual at the Jusuce Depart-
ment to hold it and the special prosecutor’s staff to-

_gether and 10 push President Nixon to replace Mr.

Cox with someone of equivalent integrity and skill.
Judge Bork has nothing to apologize for. _ ,

‘Though liberals are gearing up for a fight and a
number of Democratic presidential candidates, in-
cluding Illinois Sen. Paul Simon, will have key roles in
the process, it will be difficult for anvone to find a
reason for the Senate nct to confum Judge Bork. The
principal ob'=cuon to him is that he is a judical con-
servatve, WrLCh S not an ITDICCMRLI® f2ason. s
views are weil wilun the mainsoeam of Amsncan
jurisprudence; in fact, as a scholar and judge he has
helped shape legal thiniing in many fields, including
consaugonal law. |

Senate Majorrty Leader Robert Byvrd has threatened

to siall the confirnadon becausc he does not believe
be has been geting cooperauon from the White House
on other marters. That is irresponsible. The Senate
Judiciary Commurtee hearings should be thorough, but
they should not be used for grandstanding or delay.
There is no reason today why the court should have to
begin its fall term short-handed. :
_ If the members of the United States Senate are as
intellectually honest as Judge Bork, they will have no
choice but to consent to piacing him on the court that
he has seemed desuned to join.
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Former Solicttors General Archibald Cox, left, and Robert H. Bork yesterday at a Senate subcommittee hearing o7
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2 Ex-Solicitors General Oppose

By Bt RNARD WEINRALUB

N e L T New o Tomey

v =
Republican of lllinois, declarning that
huroar life *“shall be deemed to exist !

@ ASHINGTON, June | — Twa farmer - L8@—Sance ;

woucirgrs Genera:. Archidald Cox and
o~ H O Bork. tcic 4 Senate panei today
(=3’ proposed legiSiatIon seeking (0 mahke
als-Fiun Liega: was unconstitutional. a
coea met 5y strong disagreement from
~iTeiiner egnil expers

Auieraring Defore the Judiciary Sube

i ttee o iR Seograls -t ool Powers,
- ae LnaLTTmAn SeRGlor Junn P Cdst,
v omAos ppuses abortions Mr Cux and
Mr borm waid In eSsence that It was 1m-
crger - Congress (o tamper with the

- wl.Tate agthonty of the Supreme Cour,

«F:o R upheid a Mght to abortions tn 1973,

Mr Burk, the Auexander M. Bickel Pro-
‘essur of Public Law at Yale Unuversity
ancd a conservauve law scholar, said.
“Oriy if we are prepared 10 say that the
Court has decome intalerable 1n a funda-
mentany democratic society and that
there is no prospect whatever for getting
it to behave properiy, should we adopt a
prnnciple which contains within it the
seeds of the destruction of the Court’s en-
{ire constitutional role.’" s

Mr Cox. a Harvard Law School profes-
sor, said that the current anti-aboruon
measure before Congress ‘‘should be re.
jected as a radical and dangerously un.
principled attack upon the foundations of
our constitutionalism

At issue 15 a bill spansored by Senator
Jesse Helms, Republican of North Caroli.
na. and Representative Henry J Hyde,

_states, if they choose, to prosecute abof. . tu

uon as murder. The bill, whuch {5 sup- |
7ieg by Serator East. a North Carvoiina |
epublican. 1% on a clausE o 3
l4th Amendment that empowers Can. '
gress 0 enforce guarantees of due pros-:

cess and equal protection. ’,
Enaciment of the Helms-Hvde bill. said |
Mr Cox, “'wou.d uncermine 'hs hagie:

ba.arce of our institutions. '

The appearance of Mr. Bork_and Mr. |
Cox at the crowded hearing stirred con.
siderable interest. It was Mr. Bork, as So-
licitor General in 1973, who carried out|

. President Nixon's order and dismissed.
Mr. Cox as special Watergate prosecutor”
in the ‘‘Saturday night massacre.” The:

" two men chatted and smiled for photogra-’

. pbers before the start of today's heanng.

' Six other Witnesses appeared af he
hearings, which are scheduled to resume |
\ in the middle of June. These were Prots. .
Robert Nagel of the Cornell University
Law School, and Basile Uddo of the:
- Loyola Unuversity Law-School—and-four—
lystonans, Profs. Carl Degler of Stan-'
. {ford, Jammes Mohr of the University of
Maryland in Baitimore, William Marsh-|
ner of Christendomn College in Front
Royal, Va., and Victor Rosenblum of!
Northwestern University. X

Cridcism for Bill's Oppovents ‘

Professor Uddo said it was within Con-~
gress's power, ‘‘as a co-equal branch' of |
the Arperican Government, to ‘‘decide a
question not answered by dn applicable™
Supreme Court decision.”” Professori
Uddo was especially caustic about legal!
experts opposing the bill. '

He singled out Prof. Laurence H. Tribe,

a Harvard University constitutional law |
_specialist, who receuntly told the panell
that there was a unisoff o Vol i
among “virtually all careful students ot[

f

the Constitution'’ opposing the bill. . :
Professor Uddo sald: *The only wly!

Bill to Curb Ab?q;'txg'ﬁé

ER s SV TR e B o

that one can accept that such a unison of
caretul scholars -exists is-i{-one believes |.
that the entire universe of careful consti.
11 ars 18 &o

who teach at ce tutions and hold’
certain political-and.legal-views.L=He

- " At AL e |
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The Congfgsﬁs' i

Vs. the Courts

New Challenge Focuses
Upon Jurisdiction Issue

. - -

By STUARTTAYLORIJr

B e e e R

a ASNHISGTON, March 15— An effom
by corservatves in Congress 1o strip the
sapreme Court uand lower Federal Courts
Souresdis tior o cases nvolving school
craver hus g ard abortion could fead to
v lundamerntal o shift n Government
che<chs and balances, in the
view nf concerned legal ex-
perre

{! the biiis pass and are
uphed by the Supreme
Court against constitutional -
Jha.enges, they woutd also apparently
leart 10 enforcement by state courts of
confhicting interpretations of the same
prrvisions of the Federal Canstitution,
For the first ime since 1t was estab-
i~shed  the Supreme Court would be
Mweriess to review and resolve confhict.
ing state cuurt ruangs

A prposal by Senator Jesse Heims,
Reublican of North Carolina, to take
awa> Federai court junsdiction aver.
sitdte plans for school praver passed the
sendfe 1n 179 but died in a House sub-
committes tast year Opponents fear that
* rmav be dilficuit in this year's more con-
~ervalive Congress to stop this proposal
and others that would take away Federal
court umsdiction over busing of school
childrer for desegregation and abortion

I.DCoMmTiee (RPAMAZS (N the Housse
47C denale Juwdiliany Commitiees may
>-gir next month on more than a dozen
mis in impose restnctions on Federal
court junsdiction

The constitutionality of these and simi.
‘ar proposals has been debated by
cchuiars as well as members of Congress
for 3ecades There s no definitive prece-
den'  Although Congress has broad
puwers (o regulate the junds of cases that
may be decided by the Federal courts, it
has refrained for more than a century:
from enacting iegisiation designed to pre-
vent them from enforcing constitutiona!l
rights declared by the Supreme Court.

As the checks and balances sysiem
evoived, Chief Justice John Marshall, in-
the early 1300's, asserted the supremacy
of the Federai judiciary over Congress,
and the states in matters of constitutional

Sews
Analysis

" interpretation.

This year, according to Carl Anderson. :
and aide to Senator Heims, “there wijl be "
a senous effort”” by conservatives to
enact legislation restncting Federal!
court junsdiction over school prayer and
busing, areas in which he said the Su-+
preme Court had ‘“‘usurped powers Dot !
grunted to it by the Constitution.’.— . .

“We're a lot stronger UuUs year om
these 1ssues, Mr Anderson said. He said
that Senator Heims and other conserva.
tive leaders would probably not push so
hard for junsdictional restrictions with
respect (0 abortion because they are con- '
centrating on a bill that would ban abor-

R e

resped? 10 abortiun because Lhey are con-
centratiag on a bi!l that would ban abor.
tian

The impetus for the bilis restricting
Federai court junisdicon comes from
many conservalives outrage ogver Su-
preme Court decisions over 20 years. The
Justices have prohibited prayer in public
schools as an unconstitutional "‘estabdlish-
ment of reiigion.”’ have required busing
to desegregate public schools, and have
struck down stale laws restncting the
nght W abortions ’

Unlike pending proposals for constitu-
tiona! amendments. legislation restrict-
ing Federal court.junsdictian would not
directly overTule (hese precedents But it
wiid remove the authonty of the Fed-
eral Courta to enforce them

Would Leaave It to State Courts

This would leave 1t (0 State courts to en-
force their owm interpretations of the
Constitution 1n these areas, applying
previous Supreme Court precedents or 1g§-
nuring them

The pnmary attraction of these biils to
conservatives is that they would be easier
{0 enact than constitutional amendments,
which must be spproved by a two-tfurds
vote 1n each House of Congress and rati-
fied by 38 states

The court jumsdiction bills would be-
come aw ({ passed by a simple majornty
of each House and signed by the Presi-
den: subject 10 Judicial review of therr
constitutionality

Aithough Congress has no power (0
uverrule by legisiation Supreme Court in-
terpretations. the Constitution states that
tbe Supreme Court's junsdiclion over
most cases 1S subject to ‘"such excep-
tions. and under such regulations. a3 the
Congress shali make.”” The lower Fed-
erai courts were established by Congress,
not by the Constitution itself and Con-
iress nas traditionally determined what
ninds of cases may be brought before
e s

Corsemeyrive TeRigiatIrs At Ol s
et das ool Charies E Rae ot N >
Nume Law S5chooi read these provisions
as giving Congress power (0 stnp the
Federal couns of junsdiction over just
about any constituliond, i1ssue

View of Yaie Professor

sypwenenis of the bills consider them

Lnwise and Probabdly unconsatutional
i~ bt Robert H Bork o! Yale Law
Sl put ot

Poifesar Hork, a4 comsemarive who
w g as Solicitor General under Prest:
Jer's Nixon and Ford, cnticized the Su-
oreve Court {or 'exceeding Y man.
date :nils decisions on abort.or and bus-
.ng But he opposed congressiona: at-
tacks on junisdiction as a cure Lhat may
set a precedent more damaging than the
w rong Supreme Court decisions

| :berals who appiaud the Supreme
Viert’s dec sions on schao! praver Sus.
inRg Aand aburtian are all the moere aarmed
al what John Shattuck, a Washington tob-
bviat for the amerncan Civi Lideres
U mion calia the "altacks on Lhe independ.
rove of the Federal courts by cvnmera.
tives L L pnyvreas

1 Cangieas 0rs vaas laws atrampiing
Tooatrtp the P ederal cuurts uf therr purerer
to enfurve apecttic constitutional roghta,
M1 Nhattuck-said, the Supreme Lount
shauid strike them down as viciating doth
the constitulional provisions on wnich!
those Nghts are based and the provision |
making the Constitution the ' supreme !
law of the land ™ ;
{
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Republican Senate conservatives are signaling Reagan not to send up the name
of Robert Bork for the impending vacancy on the Supreme Court. The
right-wingers vow to fight nomination of Nixon's former solicitor general

because he testifled against an anti-abortion bill decreeing that life Dbegins at
conception,
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- Posters 1

[ ‘T IRED OF THE Jelly Bean Repubiw?”

asks artist Michael Lebron on an ant-

Reagan paster he sought tn displiy 1in
Metro subwav stations. The photomantiage under
this head!ine shows the president and 1 number of
adminmistratinn officials seated at a tabie laden with
food and dnnk. The men are laughmig. and the
president 1s pointing to the night side of the poster
where another picture of poor peopic and racial m-
nontes s displayed.

Metro officals, who ell advertmng to pobucal and
advoacy groups. refused to rent space for tus poster
on the grounds that it was decepuve. The otwr day,
the U.S. Court of Appeals ruled that Metro had vio-
lated Mr. Lebron's nght to free speech

This country. the Supreme Court said 20 years
apo. has a “profound national commitmunt to the
pnnaple that debate on public issues should be
uminhibited. robust and wide-open.” Public agen-
cies allocating pubhic space for the expression of
political views hav; a speuial obbgation to protect
these nghts.

In this case. Judge Robert Bork wrote. it was
easy to see why the censorship was unwarranted. -,

The poster was not deceptive at all; it was a\

i
t
~

Washington Post Editorial

December 29, 1984

straightforward anti-Reagan statement that made
no pretext of objectivity. No reasonable purson
would have thought the scene portrayed wias 3 sin-
gié photograph: the lighting was different in the
two haives of the picture, the figures were not in
proportional sizes and the artist even offered to add
a disclaimer staung that the scene was 2 composite
of photographs.

But Judge Bork and Judge Antonin Scalia==two
of the court's conservative members—would have
reversed Metro's action on even broader grounds i
it had been necessary. Both believe that an agency
of a political branch of government cannot impose
prior restraint on the publication of a political mes-
sage even if that message is faise. Nothing compuls
Metro to accept political advertising for subway
displays. but once the decision is made to accert
some of these statements. public officials cannot
piek and choose what messag ¢ acceptable on
the baws of subjective Mmms “deri-
sive, exaggerated, distorted, disceptive or offen-
sive,” as the Metro regulation allowed. That is an
interference by the Rovernment with a citizen's
nght to engage in free political discourse. The
court’s message  clear and it is nght.

I
I

1
1
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Judge Bork on the Bench

be considered by the Senate during the

debate on Judge RobertBork's nomination
to the Supremwe Court are the opinions he has
wnitten during the past five years on the U.S,
Court of Appeals for the District of Columbia
Circuit. There are 138 of them. In themselves
thev do nnt give a complete picture, since a
jidge's work product is determined by the kind of
cases he is assigned. In addition, an appellate
court judge is bound to follow precedents set by
the Supreme Court even when he disagrees with
them, so his own personal views may not come
through. Stiil, amid the many dozens of cases that
are of very little general interest—and occasion-
ally stunningly boring—some consistent patterns

3- MONG THE MANY documents that will

-are discernible, and a couple of cases are especial-

ly interesting. There is much more to be explored
on the subject of Judge Bork, but today we take
up some aspects of his Court of Appeals record.

It has been said that despite some sharp philo-
sophical divisions on the Court of Appeals, Judge
Bork is personallv popular among his colleagues.
He has also agreed with the more liberal mem-
bers of the court on many .occasions, usually in
c3s2s on appeal from federal agency rulings., He
r.: generally been supportive of agency dect-
sions, and in crimuinal cases he most often ruled in
favor of the government. His opinions reflect his
view that not every problem in the world should
be resolved in court, and _he has ruled often to
dismiss suits for lack of standing. These views are
most strongly reflected in quasi-political cases
involving such questions as committee assign-
ments in the House of Representatives and the
U.S. role in El Salvador. He ruled that the federal
courts were not the place to resolve these prob-
lems.

Two areas of judicial philosophy on which Judge
Bork has written major opinions are of particular
interest. The right of privacy is the principal
underpinning of the Supreme Court ruling in Roe
v. Wade, legalizing abortion. If there is no consti-
tutionally guaranteed right of privacy, state legis-
latures would be free to prohibit abortion. In
Dranenburg v. Zech, a 1984 case in which Judge
Bork wrote the opuunn, a discharged Navy petty
officer challenged hus dismussal for homosexual
conduct on grounds that such activity was protected

by a cons:itutional right to privacy. In ruling that
this activity was not protected by the Constitution,
Judge Bork wrote extensively on the right to
privacy and added in a footnote the comment that in
academuc life he had “expressed the view that no
court should create new constitutional nghts” (like
privacy) but conceded that these views are “com-
pletely irrelevant to the function of a circuit judge.”
The Senate will want to ask him how these views
will be reflected if he becomes a Supreme Court
justice with the power to overturn earlier rulings of
the high court. His attitude toward overturning
settled cases is one of the main subjects that needs
exploring,

In another 1984 case, Ollman v. Evagns, Judge
Bork wrote a concurring opinion setting out his
views on the First Amendment. In dismissing a libel
action brought against the columnists Evans and
Novak, he wrote a vigorous defense of a free press
threatened by “a freshening stream of libel actions,”
which may “threaten the public and constitutional
interest in free, and frequently rough, discussion.”
He also made these observations on the role of the
courts in protecting rights that are clearly guaran-
teed in the Constitution: “There would be little need
for judges . . . if the boundames »f > 2 Sanalii-
tional provision were seu-eviceal. . i€y are now. Ll
a case like this, it is the task of the judge m thus
generation to discern how the Framers' values,
defined in the context of the world they knew, apply
to the world we know. ... To say that such matters
must he left to the legislature is to say that changes
in circumstance must be permitted to render consti-
tutional guarantees meaningless. . . . A judge
who refuses to see new threats to an established
constitutional value, and hence provides a crabbed
interpretation that robs a provision of its full,
fair and reasonable meaning, fails in his judicial
duty.”

This defense of flexibility is quite contrary to
what has been widely described as Judge Bork's
rigidity on questions of “original intent.” What does
it mean? That’s another key question that should be
put to Judge Bork by those senators—surely there
are some?—who are not going into the inquiry with
minds made up. How does Judge Bork see the role
of judges who seek to apply the original intent of
the Framers of the Constitution? Where does the
Ollman decision fit into that?
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Judge Bork and the Democrats

the Supreme Court? To answer the question
intelligently vou need to know a lot of things.
As:de from the basic questions of what standards
the Senate ought to apply in judging nominees and
Low Judge Bork's constitutional philosophy will
rlav out on the court, there is a mountain of
published work and court opinions to be read. It
zis> usually helps to pose questions to the nomi-
nee in a public hearing and take account of his
responses. Apparently this
1s too much to ask of the chairman of the
committee that will consider the nomination.
While claiming that Judge Bork will have a full
and fair hearing, Sen. Joseph Biden this week has
pledged to civil rights groups that he will lead the
opposition to confirmation. As the Queen of
Hearts said to Alice, “Sentence first—verdict
afterward.”
Ben. Biden's vehement opposition may surprise
those who recall his statement of last November

S HOULD JUDGE Robert Bork be elevated to

. in a Philadelphia Inquirer interview: “Say the

aZministration send: up Bork and, after our inves-
tigation, he looks a lot like Scalia. I'd have to vote
£ - him, and i the [special-interest! groups tear

- . . - M D el I T vy . - HA "
T8 GpllT, nal's lhe mediane 'l have to take.

That may have been a rash statement, but to
swing reflexively to the other side of the question
at the first hint of pressure, claiming the leader-
ship of the opposition, doesn't do a whole lot for
the senator's claim to be fit for higher office. Sen.
Biden’s snap position doesn’t do much either to
justify the committee’'s excessive delay of the
start of hearings until Sept. 15. If minds are
already made up, why wait?

A whole string of contenders for the Democrat-
ic presidential nomination have reacted in the
same extravagant way. Maybe Judge Bork shouid
not be confirmed. But nothing in their overstated
positions would persuade you of that. These
Democrats have managed to convey the impres-,
sion in their initial reaction mot that Judge Bork is
unqualified to be on the Supreme Court, but
rather that they are out to get him whether he is
or not. Judge Bork deserves a fair and thorough
hearing. How can he possibly get one from Sen.
Biden, who has already cast himself in the role of
a prosecutor instead of a juror in the Judiciary
Committee? If there is a strong, serious case to
be argued against Judge Bork, why do so manv
Democrats seem wuwtlling to mzke 1t and afraic
to listen to the other side?
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Mark Shields

Will Democrats
Self-Destruct on Bork?

Because she is Democratic National
commutteewoman from New York, Ha-
zel Dukes undoubtedly knows that in
four of the last five presidential elections
her party has been badly beaten. She
also undoubtedly knows the recurnng
doubts American voters have expressed
during those years about the Demo-
crats’ national leadership: inability to
define an overriding national interest
distinct from the narrow interests of
special constituencies; lack of tough,
independent leadership; the perception
that Democrats were no longer pioneers
of change but protectors of the status
quo.

Because :he is also a board member
of the NAACP, Hazel Dukes this week
introduced New York Democratic Sen.
Daruel Patrick Moyruhan to that group's
convention as someone who would cer-
tunly vote against the nomination of
Judge Rubert H. Bork ta the Supreme
Court. ‘When she later learned that
Moy=than would not say kow he intend-
ed to vote on Bork, Hazel Duxes re-
sponded: "l have the votes in New York
to defeat him. When | get together with
his staff in New York, I'll get what {
want. It's stnctly politics.”™

Now, think just for a minute of what
this means for the current plight of the
Republicans. Here they are with an
administrauon everywhere under inves-
tigation or suspicion and a president

- who looks to be the only lving American

with White House mess privileges who
did not know how the contras were
meeting their payrolls and loading their
muskets. [n Novemnber of last year the
GOP lost the Senate and in November
of next year they look to be a good bet
to lose the White House. But wait: see if
the Senate Democrats genuflect before
the organized pressure groups on the
nomination of Bork. A retum to voter
confidence and nacvonal !eadership for
the Democrats does not lie in a Senate
fibbuster of an able Supreme Court
nominee.

In those last five presidential elec-
tions, the Democrats have won only 21
percent of the nauon's electoral votes.
One of the consequences of any party's
being that noncompetiive for such an
extended peniod is that the other party

gets to nominate the members of the
federal judiciary. And, except for when
they are audible and paipable turkeys,
those nosiunees are usually confirmed,

During the past 10 years, a lot of
Democrats have revealed themselves as
both unquestioning defenders of the sta-
tus quo and anti-majoritarian snobs.
There was a time, not too long ago,
when Democrats genuinely weicomed
huge Election-Day turmouts, confident
that the more peopie who voted the
hetter the party of the peopie would do.
Now the preference seems to be for law
clerks, not voters, to decide questions of
public policy. That attitude is fundamen-
tally anti-democratic.

The Bork nomination can surprise no
one. In two national elections, Ronald
Reagan cartied 93 of 100 states while
repeatedly amplifying his views on nar-
row construction and traditional vaiues.
Bork’s credentials and his record entitle
him to a prompt hearing and serious
consideration. The arguments agansg
his cornrmation 10 NGt want [or maten-
al or for cloquent advocates. But those
Democrats who would prefer one day
soon to propose nominees and ideas
rather than simply to oppose them as
they now do have to realize that the
political power to imtiate lies not in the
approving press releases of pressure
groups but in the White House.

And what about Sen. Moynihan, with
a 100 percent pro-NAACP voting
record? Now if he conscientiously stud-
ies the record and sincerely opposes the
Bork nomination, Moynihan is guaran--
teed that his 1988 opponent, thanks to
Hazet Dukes, will be able to accuse the
Democrat of buckling under to interest-
group extortion.

To win the White House, the Dem-
oCcrats must nomunate a leader with
vision who is independent, tough and
can effectively define the national in-

" terest. To many thoughtful Democrats,

Joe Biden of Delaware, the chairman of
the Senate Judiciary Committee, looked
ke he could be that leader. But by
seeming in the Bork nomination fight to
be the prisoner or the patsy of Liberal
pressure groups, neither Biden nor any-
n;xe eise will fill that bill of leadership for
«hange,
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‘The Hottest Fightina Decade’

Can Biden afford to lose his battle against Bork?

ast November Sen. Joseph Biden told

The Philadelphia Inquirer: "Say the

administration sends up ‘Robert]
Bork...I'd have to vote for him. and if the
[special-interest] groups tear me apart,
that's the medicine ['ll have to take.” But
that was then. Now that the administra-
tion actually has nominated Bork to the
Supreme Court—and now that Biden is a
declared presidential candidate—the Del-
aware senator has appointed himself lead-
er of the battie against Ronald Reagan'’s
nominee. He savs 1t's a "winnable” fight:
having put himselfon the frontline.it'sone
he probably cannot arford to lose.

A Cast of Thousands—otherwise known
as the Democratic presidential contend-
ers—quickly joined Biden at
the barricades. Only Sen. Al-
bert Gore.Jr.said he "would not
pass final judgment™ untl the
confirmation hearings swere
completedinthetall. Morethan
73 special-interest and civil-
rights groups including the
NAACP.despiteadirect appeal
‘rom White Heouse chief of starf
Howard Bakert are workisg
with Biden, and two ma,ur icb-
byinggroups have eich pledyed
31 milliontothecaus=e “ltecould
bethemust hotlycontezted judi-
cial nomination in 1 decade.”
says Sen. Patrick Leahy. a
member of the Judiciary Com-
mittee. “Mavbe 11’5 just as well
the hearings won't bexin until

guarantor of the Reagan Revolution's fu-
ture: his opponents charge he 'will undo a
century of social progress. including abor-
tion rights and atfirmative action. But nei.
ther side is comfortable using ideologv asa

test for judicial fitness. Biden hopes to shift

the debate away from Bork and questions
about his qualifications. He wants instead
to focus on what he sees as the administra-
tion's attempt to use the Supreme Court to
impose social legislation that Congress has
been unwilling to enact. Southern Demo-
crats and moderate Republicans may be
relatively sympathetic to Bork's conzerva.-
tive views. 'Says Alabama Sen. Richard
Shelby: “With Senator Kennedy against
him. that putsa lot of Southern Democrats

in bed with Bork.”™ But Biden
believes thoseswing voters will
reject the White House effort.
The conservatives' counter-
strategy is to play down the
administration’s social-issues
Jagenda; play up Bork and his
formidable inteilect.

One possible pitfall for Biden
i3 s own temperament ind
stvie. His harangue of Ceore

_ Shultz tn a Capitol Hill hear-
© ing about the administration’s
" South Atfrica polwey last July
damayged Biden because of its
stridency: a snarling picture of
the senator has been reprinted
many times. 'If he fights the
nominationinaharsh.demonic

mid-September. We need time
to get this numination 1n per-
spective 3o our decision i3 bised
on meritand notemation.”
Bork s backers see tim s the

way. he loses,” says one adviser. By statiny
his opposition to Bork o unequivocaily
now, Biden may be trving to establish that
hisliberal credentials are bevond question.
Then, when he chairs the confirmation
hearings in the fall. he can uappear
calm and evenhanded—und win pownts for
=tatesmanship.

Biden has a lot of work to do betore Jep-

. tember. Both sides :av that it the confirma-

tion vote were held now, Bork would win.
The senator must extend the vopusition
movement “bevond the usual suspects.”
says une Senate Democratic aide. “or he
will look iike he's a captive of the interest
groups.” That would lose him rhe Buck
dght and would hatter his presideatial
chances as well. 3ull. ne seems determuned
totake the risk. The confrmation hearin o3
will probably make cord TV But is Buien
casting humself on the 100000 ¢y, o
ata Livnime™ —or The (e Show ™
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George F. Will

Biden v. Bork

The senator is overmatched.

I Sen. Joseph Biden (D-Del) had a reputation for
sencuaness. he forfeited it in the 24 hours after Justice

Lewis Powell announced his departure from the Su-

mCounB-dendadmuchtoummwomueo{
his two goais: He strengthened the premdent’s case for
mominating Judge Robert Bork and strengthened the
Demacrats’ case for not nominsting Bidea to be prem-
dent.

Sx months 1go, Baden. whoee mood swings carry him.

from Hamiet to hysteria, was gven chairmanship of the
Judicsry Commuttee, an example of history handing 2
man sufficient rope with which to bang humself. Now
Biden, the incredible shrinking presidentiai candidate,
has somersauited over his Jamboyantly advertised prun-

Gpies.

Hitherto, Biden has said Bork is the sort of qualified
cooservauve he could support. Biden has said: "Say the
sdmmustration sends up Bork and, after our investiga-
tons, he jooks a lot like Scalia. ['d have to vote for hum,
and if the {special-interest| groups tear me apart, that's
s -the medicine ['ll have to take.”

; That was before Biden heard from liberai groups like
the Federation of Women Lawyers, whose duector
decreed concermung Biden’s endorsement of Boric “He
should retract his endorsement.” Suddenly Biden was
allergic to medicne, and began to position humself to do
13 2dzen. Either Diden changed fus tune Hecause groios
were jeriung fus leasn or, worse, to prepare for an act of
preemptive capitulation.

He sad that “in ught of Powell's special role” as &
swing vote (that often swung toward Biden’'s policy
preferences) he, Biden, wants someone with ““an open
mind.” Proof of openness would be, of course, opisons
that cowncide with Biden's preferences. Biden says he
dounotmt“mwhohnapndmuonm
every ooe of the major issues.” [magine a justice with 0o
predisposition on major issues. And Uy to imagine Biden
objecting to 3 nommnee whose predispositions coincide
with Biden's.

Senators who oppose Bork will be breaking fresh
germmeﬁeHd?nn-Mp Owoanoanork
({ormer professor at Yale Law School, former U.S.
solictor general, jdge on.the US. Court of Appeals)

|

. okl

must be on naked political grounds. Opposition must
sssert the pn'ndplc that senators owe presidents no
deference in selection of jdicial nominees, that
jurisprudential d:ﬂerenm are aiways sufficient grounds
for opposition. that resuit-oriented senators need have
00 compunctions sbout rejecting nominees whose rea-
soning ught not iead to resuits the senators desire.

If Biden does oppose Bork, his behavior, and that of

" any senators who follow him, will mark 3 new stage in

the descent of liberalism into cynicism, an attempt to fill
3 voud of principle with 3 raw assertion of power. Prof.
Laurence Tribe of Harvard offers a patina of principie for
such an assertion, arguing that the proper focus of
confirmation hearings on an wndividual *‘is not fitness as
an individual, but baiance of the court 23 a whole.”

This new theory of ""balance” hoids not merely that
once the court has achieved 3 series of liberal resuits, its
disposition shouid be preserved. Rather, the real theory
is that there should never again be a balance to the nght
of whatever balince exists. Perhaps that expresses
Harvard's understanding of history: There is a leftward.
working ratchet, so social movement is to the left and is
irreversible.

Continuity is 8 value that has its claims. But many of
the court rulings that liberals revere (e.g., 3choo! deseg-
regation) were judicial discontinuities, reversing earlier
decisions. Even i putting Bork on the bench produces a
maprity for fist reversal of the 14-year-old sbortion
ruling, restoring to the states their traditional rights to
regulate abortion wouid reestablish the contwnuity of an
Amencan practice that has a history of many more than
14 years.

Besides,  that restoration would result in only slight
changes in the status of aboruon. The consensus on that
subject has moved. Some states mught ban second-tn-
mester sboctions, or restore rights that the court in its
extreTusm has tramoied. such 3s the right of a parent of
2 muaor o be notdied when tne chuid seexs an abcruon.
But the basic ngnt to an aporuon procadiy wouid be
affirmed by state lawa.

Powell's resignation and Biden's performance as presi-
deat manque have given Reagan two timely benefits. He
has an occasion for showing that he still has the will to
gmmmmddmhewanopponemhecan

t

Biden mays there should not be “aix or seven or eight
or even five Borke.” The good news for Biden is that
there s only one Bork. The bad news for Biden i that
the one will be more than s match for Biden in a
confirmation process that is goung to be easy.
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The Democrats’
Glass Ghin

Bork is a blue
whale being
attacked by
anchovies—loud
ones, but even

- loud ones are littie

girth, is Falstaffian in appearance. [n argument, he
has an intellectual’s exuberance: he argues for the
fun of it. Alas, his adversaries are too dxstraught to
argue. Here, for example, is Ted Kennedy s voice
raised in defense of moderation against Bork's “extrem-
ism™: “Robert Bork's America is a land in which women
would be forced into back-alley abortions, blacks would sitat
segregated lunch counters. rogue police could break down
citizens’ doors in midnight raids. schoolchildren could not be
taught about evolution, writers and artists could be cen-
sored at the whim of government . . ."”

Gracious. It is amazing that the Senate confirmed Bork,
without a single objection, for an appeilate court. Kennedy
says America is "better” than Bork thinks. No, America is
better than liberals like Kennedy think. They think Yahoos
make up a majoritv which, unless restrained by liberal

<ages, wiil tolerate or legisiate the . runnical Amerca
Kennedy describes.

Sen. Patrick Leahy. a Vermont Democrat, says that if
Roe v. Wade. the 1973 abortion case, "came up today,
(Bork's] vote would determine that we would not have abor-
tions, legal abortions.” Leahy assumes. probably wrongly,
that the Senate already has confirmed four justices who are
ready to reverse the 1973 ruling. Leahy assumes, certainly
wrongly, that if it were reversed, restoring to states the
traditional right to regulate abortions, legislatures would
ban abertions. Opinion polls refute Leahy. There is a broad
consensus’supporting liberal abortion policies.

firmly as the flimsiest presidential candidate, is courting
liberal interest groups by saying: "I will resist any efforts by
this administration to do indirectly what it has failed to do

cal agenda upon our jurisprudence.” It is unciear what

udge Robert Bork, with his reddish beard and ample’

when it opposes Bork, who favors broader discretion for the
popular (legisiative) branch. Regarding Bork, Democratic
presidential aspirants resemble "a herd of independent
minds.” The party resembles a boxer rising wobbly-kneed
from the canvas, his back covered with resin. It has been
battered by the public’sbeliefthat the partyisserviletoward
imperiousinterest groups. Now, because of Bork, the party is
about to land a left hook on itsown glasschin. When Sen. Pat
Moynihan. Democratof New York, whoisupin 1988, hesitat-
ed tocommit against Bork, Hazel Dukes, Democratic nation-
al committeewoman from New York, spoke of Moynihan
disdainfully: T have the votes in New York to defeat him.
When [ get with hisstaffin New York, I'llget what [ want.”

Liberalism has embraced Thurmondism. Liberals who
claim the Senate is the president’s equal in forming the
court, and who claim a right to reject a nominee purely on
political grounds, cite as justifying precedent the behavior
of Strom Thurmond in opposing LBJ’s 1968 nomination of
Abe Fortas to be chief justice. Were the Senate an equal
participant, it would be empowered to nominate its own
judicial candidates. (When advising and consenting to trea-
ties, it cannot negotiate its own version of treaties.) With
judicial nominees, the proper Senate role is to address
threshold questions about moral character, legal skills and
judicial temperament. The logic of the liberals’ position—
the idea that the confirmation process is a straight political
power struggle turning on the nominee’s anticipated conse-
quences—is that we should cut out the middleman (the
Senate) and elect justices after watching them campaign.

Biden, chairman of the Judiciary Committee. is stalling,
so hearings will not even begin for two months. Neverthe-
less, Democratic senator and presidential candidate Paul
Simon of Illinois says his mind is ail but closed against Bork.
Why? Because Bork, although "mentally qualified.” is
"close-minded.” Sen. Bob Packwood. Republican of Oregon,
who can be as sanctimonious as the next saint when depior-
ing single-issue politics, is threatening to filibuster against
Bork unless satistied that Bork will affirm all the pro-
aocrtion rulings thas Pioxwood rfavors.,

Poiitically risky: Forty-one senators can clock cloture ‘a
forced end to a filibuster;. There are 55 Senate Democrats. A
significant number of Democrats will not join Biden's grovel
before the interest groups. but Biden may have a few Repub-
lican collaborators. Suppose liberals block Bork and then
biock any similar jurist whom Reagan would nominate
next. That would leave the court short-handed through the
1988 election—and through two court terms. That would be
politically risky. So. having blocked Bork. they might have

. to confirm Reagan’s next choice, who might be a conserva-
* tive judicial activist.
Sen. Joe Biden, who has used Bork to establish himself -

Bork, believing in judicial restraint. is conservative about
the process. A conservative activist would use judicial power
the way liberal activists have. in aresult-oriented wav. Such

. anactivist might hold that abortion isincompatible with the
directly in the Congress—and that is to impose an ideologi- °

thoughtisstruggling toget out of Biden's murky sentence. If

nominating Bork is “indirect,” what is "direct”? The adjec-
tive “ideological” is today's all-purpose epithet, a substitute
for argument. by which intellectually lazy or insecure peo-
ple stigmatize rather than refute people with whom they
disagree. What Biden is trying to do is preserve liberalism's
ability todo in the court whut it has tajled to do in elections.
As liberalism has become politically anemic, it has resorted
to end runs around democratic processes, pursuing chanye
through litigation rather than legislation.

The Democratic Party advertises itself as the tribune of
“the peuple.” but the party expresses distrust of the people

JULY 20 1ax7?

14th Amendment’s protection of the lives of "persons.” An
activist might favor striking down zoning laws because they
violate the Fifth Amendment by taking property without
justcompensation. An activist might think minimum-wage
laws unconstitutionally impair the obligation of contracts
tArticle [, Section 10). An activist might decide that the
progressive income tax violates the equal-protection compo-
nent of the Fifth Amendment’s due-process clause. He even
might reject the "incorporation doctrine” that makes the
states. as well as Conyress, bound by the Bill of Rights That
is something for Bork's critics to think ubout when they
start to think. Until they do, Bork resembles a blue whale
betng attacked by anchovies—loud ones. but even loud v nes
are little.
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The Real Robert Bork

Leaduiy the dhurge ol the lghtweight
beigade agaust the Bork nonunation,
Sen. huward  Rennedy  conjures  up
lwhtiansh vissons o an Anienca "'
wiich wotnen would be Jorced  nto
bt h-alley abmotbions,” blecks “sit at seg-
togated i cowdters” and rogue
police . ., brcak dowi atiens’ douts
pudiaght raids.” Ths twaddie 15 what
Adlu Stevensun wed Lo call whstecollar
M Carthyisin.

Kobert Bork s an uptight sl schol-
afly Judge ol wisinisuily scious and
colienl views abuut the appropnate
comtituliagd tole ol the pdicary, e
hus bad wut oot views tor all to read
and Cotosdel W My clegant and witty
caoay » anth fo tutd s, Asid tiose willtggs
feveal ibat beah by el 0 nidhil-wing
bupcy i bt a Woggaetate and mtell-
Kunt Jellensotuat,

B Roiuady and utlacis o lus g

aton cared enough to kiok closely at the
views of thar party’s patron samt, ticy
would be logwally constraned to vote
fur Both or explan why Jeitersonn
prancaples are no longer acoeptable—uor,
mre probubly, fashionable amony con-
ventiunal hberals,

What does it smwan, in 1987, tu be a
udicial Jettersonian? [t mens tut with
cerlau qualiications, uswuly ignored by
demnagoguy entics, you belwve that w a
democracy people are best governed by
the uihcals they ek, lice of over-
weenuiy judicl supervision. I, tor w-
stunce, a nugonty m a state kegislature
wanta (o ban the use ul contraceptives
or abtrton, and g so clear coustitutional
nupredinent W Wt oy i dhscover-
abibe, thien they are cotithed o excicie o
degeee ol arcreion tat we calighitened
tew, mcludigg Bodk, tught deplore,

Porh elieves, and los torthinghtly

argued,  that  may  constitutionad
“riglu..” disceried by judges—especil-
by the opght of privicy used to overturg
recent laws restictngy contraception
and e ost—are without constuutional
warcane, and therclore no more than
Judpe-nnpused “wish hsts.”

thk's problom, m other words, s
that ke Jetterson be fuuds  judiciar-
chy—-1ecently the lavored mode of en-
bighteied clunge i our suciety—hard
10 spine with any theory of democrat:
Kovermaent, evein one with a substia-
tand o nadural kaw.

k> view, though unusaadly -
tere, 1 neither novel nor cautic, Muiny
preat udges—-Hobes,  Fowkiurter,
Bhac b and the secod Haddan, 10 naine
fon bove ciibtaced it wme vannous
tortes. What 15 ot to e demed iy that
s benbtitve 4 view of e pudcal
futctear cane have scad piliteal vonse-

quetives, Those conseguesices e a be-
giliuile source of ikpiry e any con-
firanation process.

You could say to Judge Bork, tor
mstance: “Tiis touching Lath i kegis-
lanve government s all very well, but
legislators otten do duimb and despotic
thuys and | preter to take my chances
with judicil supremacy.” Bork®s harge
deterence 10 a gudicially underregulated
democracy anght, mdeed, be @ reputa-
ble basis jor opposing fus continnation.
Any court he mibtucnces is guing (0 grk
constantly at the leashes of overanbi-
tous or adveiturous judges,

I lanness, at st be added that
Bork's ultca-magoditintnusm s oot un-
qualitied. fle would not, 1or mstae,
wesegregate Amcnica, becase e be-
heves the Tt Amendioeeat “secures
ARG govermment action some Lirge
swiswe ol rackl cquabity.” Aad Keine-

dy’s charge that m “Bork’s Anweru
rogue polwe wodd be  unleashed

cutlie crnhing through your dour
pure woutshuw, and especially uwapp
priate conug from a senator who vot,
for a flederal “prevenuve  detentuo
provision.

i1 were president, Judge Buik:
whom | bke and adinure—would prc
ably not b on my short sk If he
confumied, § fully expect rulings of
that | will enpoy roastay.

The tavoring duterence n—1to b
row a Chwclulban phyase—that 1k,
has “'the oot uf the niatier u hun”’ |
understands et comstitutunial gover
nicnl s wagdy about prscipled luits |
the excrane of puwer. lie has the w
and atellect to seek and entoree s
luuts—tu reteree the posthe of denut
Y= iatter whiose wisdt list st |
tempot anily suletracked.
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REVIEW & OUTLOOK

Justice Bork or Ukase?

Rubert Bork's America is a land in
which wormen would by forced inty
buck-ulley aburtions, blucks would sit
ul segregated lunch counters, rogue
police could break down citizens'
doors in midnight rawds, schoolchil-
dren could not be tuught about evolu-
lion, writers and arlsts could be cen-
sured at the whim of guvernmnent. —
Senator Ted Kennedy.

We've been looking forward to a
great constitutional debate, now that
the Democrals opposing Ronald Rea-
gan’s judicial nominees have dropped
pretenses about spelling errors and
deed restrictions and flatly pro-
claimed that judicial philosophy’s the
thing. Just what philosophy, we've
wondered, do Robert Bork's critics
have to otfer?

Ted Kennedy 1s abundantly clear:
The purpose of jurisprudence is to
protect one sacred cow for each of the
Democratic Party's constituent inter-
est groups. The law 1s what judges
say 1t 1s, and the test or .ominees is
whether they will use this power to
advance purposes Senator Kennedy
lacoTa W CalUCwEr. JuUZes must ad-
Vahce Wtese purposes «rrespeclite of
the democratic outcone i the legisla-
tive branch in which the senator
sits.

So far as we remember, in fact,
Judge Bork has no pusition on public
policy toward, say, abortion. What he
does believe 1s that judges should
read the Consutution, and second-
guess legisiatures only on the basis of
what 1t says. If the Constitution says
nothing about abortion, legislatures
can allow 1t or ban it. Someone who
doesn’t agree with their choice has ev-
ery right to campaign for new legisia-

Jtors. If the Constitution doesn't speak,
redress lies in the political process.

Judge Bork would never discover
in the Consutution & “‘right” to Star
Waurs or aid for the Contras. His phi-
losophy of judicial restraint s
grounded in the fundamental constitu-
tional principle of separation of
powers. Congress makes the laws, the
president executes the laws and the
courts’ only roie 1s to ensure that the
laws are consistent with the Constitu-
tion. Where the Bill of Rights is clear,
such as outlawing raclal discrimina-
tion, Judges must make sure these

rights are protected. But the courts
dre nut suppused to invahdate laws
simply because judges don't like
them, or find new rights that do not
appeur in the Constitution.

Judye Bork mude an elegant state-
ment of this view 1n a cdse his ene-
mies are sure to raise as proof of his
reactionary ideas. Dronenburg v.

Ct¢f of Naval Personnel asked
whether the courts should overturn
the Navy's policy of mandatory dis-
charge for sailors who engage in ho-
mosexual acts. Though receiving an
honorable discharge, the plaintiff
claimed a right to “privacy” that
would override the Navy rule. Writing
for a unanimous D.C. Circuit panel in
1984, Judge Bork said it would be
wrong for judges 1o replace the judg-
ment of the miiitary by finding a right
not mentioned in the Constitution.

“If it is in any degree doubtful that
the Supreme Court should freely cre-
ate new constitutional rights, we think
it certain that lower courts should not
dc s0." Judge Bork wrute. I ine rev-
olution In sexual mores that appellant
proclaims is In fact ever to arrive, we
think it must arrive through the moral
choice of the people, and their elected
representatives, not through the judi-
cial ukase of this court.”

Ukase was a well-chosen word. It
is derived from the Russian, and de-
fined by Webster's as "'in Czarist Rus-
sia, an imperial order or decree, hav-
ing the force of law.” Under our sys-
tem of government, laws made by
judges have a similar illegqitimacy.
The executive branch can change its
rule against homosexuality in the mil-
1ary or Congress could pass a law 1o
do so. This might or might not be a
good idea, but Judge Bork was on
firm democratic ground when he said
It was not for judges to decide. The
Founders called the courts the "'least
dangerous branch” because judges
were supposed 1o play a negative role,
upsetting legislation only that violates
the text of the Constitution.

July 8, 1987

The distnction is not especially
subtle or complex, vet is frequently -~
missed by people who consider them-
selves Intelligent and sophisticated.
Conditioned by decades of judicial uc-
tivism on behalf of liberal causes,
they think of court cases in stark
terms of who wins, not in terms of
what the Constitution says. At stake in
this standoff of competing judiciul the-
ories is whether the Constitution in its
bicentennial year means anything at
all.

Senator Kennedy has heard these
arguments before. Ronald Reagan
campaigned 10 two landslides on the
promise to appoint supremely quali-
fied judges who accept the limited
role they were granted under our con-
stitutional system. The Democratic
Senate can of course reject Mr. Bork
precisely because he 1s the kind of
nominee the president promised; re-
dress for that would lie in the next na-
tional election.
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Robert H. Bork

On Constitutional Economics

ROPOSING AMENDMENTS to the Constitu-

tion is much in vogue these days. The

proposals for change vary greatly, but
advocates usuallv advance one of two lines of
argument to explain why the legislative process
is defective and whyv the subject should be as-
signed to the judicial process instead. The first
is simply that policy outcomes would be im-
proved by doing so. That may or may not be
true. Certainly we have, to our great benefit,
constitutionalized, and thus removed from ma-
jority control, a number of policy areas. On the
other hand, almost no one supposes that it
would be wise to continue the process of shift-
ire policy choices from legislatures to courts
ncennirely.

That brings us to the second reason, which
is very sophisticated and is rarely heard outside
a rather small, largelv academic, group. This
approach seeks ultimate principles by which
we may determine which subjects are best con-
trolled by judges and which by elected repre-
sentatives. It is a highlv abstract enterprise and
one is likely to hear arguments about whether
the basis for constitutionalism is utilitarian,
contractarian, consensualist, or something else.
The object, of course, is nothing less than to
discover the ultimate principles of government,
a noble enterprise but one which promises no
quick success.and from which I propose to ex-
cuse myvself.

Those who practice law, unlike those who
profess its more philosophical reaches, do not
ordinarily have to face the question of the ulti-

Robert H. Bork is a judge, U.S. Court of Appeals
for the District of Columbia Circuit. This essay is
based on a speech from Constitutional Economics:
Containing the Economic Powers of Government,
ed. by Richard McKenzie (Lexington, Mass.: D.C.
Heath and Companyv, © 1984 D.C. Heath and Com-
pany).
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mate justification for the regulation of human
behavior by law. As a professor, I wrestled with
the problem for vears in my seminar on consti-
tutional theory. It seemed to me that the legal
mind, used to finding general principles to ex-
plain a series of particular cases, could reason
from the particular provisions of the Bill of
Rights to a general theory of the legitimate
spheres, respectively, of individual freedom and
governmental coercion.

The endeavor led me to deduce from the
Bill of Rights a series of verv libertarian posi-
tions. Indeed. that outcome is virtually guaran-
teed by the starting point. If vou start from
instances of guaranteed personal autonomv., the
Zeneralizing principie will turn out to o2 wn2 ¢t
autonomy,if not anarchy. Had [ started instead
from instances of the constitutional powers of
government, the principle might have been al-
most pure majoritarianism. Neither principle,
of course, is adequate to the complex govern-
ance of our society. In anv event, because of
where [ started and came out, the students
loved it. Alexander Bickel, who taught the
course with me, hated it. His position was that
no overarching theory of freedom and coercion
is possible, and [ came to think that he was
right.

Being a lawver is hard enough, but at least
a lawyver, in his professional work, has the lux-
ury of not dealing with ultimate justifications.
He need only trv to make things work legiti-

_mately and well within the limits of his calling

and the context of this particular society. The
lawver deals with principles of limited range
that continue to evolve. If they reflect some un-
known ultimate or transcendent principle. thet
are not themselves ultimate but shifting, par-
tial, and incomplete, though nonetheless valu-
able, indeed indispensable, for that. Working
with them, their collisions and compromuses.
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kas proved to be difficult enough. Experience
has taught me to prefer this working lawyer’s
perspective to arguments about constitutional-
ism pitched at a very high level of abstraction.

Part of what a working lawver knows is
that any principle or idea, however admirable
in the abstract, undergoes changes as it is ap-
plied through courts. The changes may be so
great that it would have been better not to em-
body the idea in law at all. I want to deal here
with the difficulties that attend the embodiment
of economic principles in law, particularly in
law that must speak in the generalities appro-
priate to the Constitution.

THE SUBJECT IS certainly timelv. Not only are
courts urged to extend existing constitutional
provisions to guarantee greater freedom in the
marketplace but there are very serious propos-
als to control national fiscal policy through new
provisions. Thirty-two of the required thirty-
four states have now called for a convention
to propose amendments concerning this sub-
ject. This being an unknown area of constitu-
tional procedure, the validity of these applica-
tions may be open to question, but there is no
question about the seriousness of the move-
ment. [t is against this background that I will
discuss the problems of economics as a subject
“3r the Constitution.

Ty co.in with, the idea of constitutional
economics seems to me entirely a legitimate
one. We are all familiar with the argument that
economic policy is a matter of prudence and
pluralist politics which simplv does not belong
in the fundamental law of our nation. In my
view, that is wrong. It is well to distinguish be-
tween two kinds of constitutional economics
—the protection of the economic liberties of
individuals from state interference and re-
straints placed upon government monetary and
hscal policy.

As to the first, it has long since been known
that there is no principled philosophic differ-
ence between individual economic freedoms
and individual freedoms of other sorts. Since
we protect one set of individual freedoms, it is
difficult to say whv the other should be without
protection. Indeed, the Constitution contains a
variety of clauses that were intended to, did,
and to some extent still do, protect such free-
doms. Since the framers of the Constitution

thought that such matters deserved to be in-
cluded, that in itself is a reason of considerable
persuasive power for us to think that, as a mat-
ter of principle, such guarantees may still have
a place.

Nor is there any case in principle against
inclusion in the Constitution of a provision
controlling fiscal or monetarv matters. The
public may reasonably feel that we must some-
how stop the seemingly inexorable rise in the
share of the public's wealth claimed by the fed-
eral government, and so far, nothing short of a
constitutional amendment has reallv worked.
It may be that only a constitutional check can
cope with the well-known pathology of repre-
sentative government in the social democratic
stvle, in which intense constituencies press for
particular programs that add up to spending
levels that nobody really wants.

It is widely recognized that, in the near
term, such increasing aggregates are a threat to
economic vitality. Over the longer term, ineffi-
ciency, inflation, and fights over the division of
a shrinking pie mayv be capable of taking us to
a worse and far less free society than any we
now would find tolerable—one governed by un-
accountable bureaucracies, if not by rulers even
less benign. Any svstematic malfunctioning of
government scrious enough to threaten both
prosperity and freedom may properly be ad-
dressed by the Constitution.

But if therc .s 10 vdjection to the genarai
idea of constitutional economics—no objection
to it, that is. as a matter of somewhat abstract
principle—there are a number of problems with
the implementation of the idea. Problems in
implementation are not to be regarded as.minor
matters that some lawver adept at convevanc-
ing can deal with. There is a temptation among
the philosophers of this subject to walk away
from such mundane considerations, muttering
that they don’t do windows. But lawvers and
judges do windows. They know from experi-
ence that not all policies can be made into ef-
fective law. There is a tendency to think that
constitutional rules execute themseives and
that they accomplish precisely what was in-
tended, but that is not by any means always the
case. Law, to use the terminology many econo-
mists have emploved, is one gigantic transac-
tion cost. The cost comes in many forms and
must be taken into account when we are decid-
ing whether to amend the Constitution and how.
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Even as we are learning more about economics,
and in particular about the defects of economic
policy made through a pluralist political proc-
ess, so, too, are we learning more about law as
a mechanism of social and political control.

There was a time when it was casuallv as-
sumed that law was capable of dealing with and
transforming virtually any social or political
reality. Perhaps that belief was engendered by
the startling success of the Supreme Court’s
rulings, beginning with Brown v. Board of Edu-
cation in 1954, that official segregation of the
races is unconstitutional. William Graham
Sumner’s dictum that “law ways can’t change
folkwavs” seemed to many decisively dis-
proved. But not all of society’s ills have proven
so amenable to legal cures. We all know of ex-
tensive regulatorv programs that have added
enormous costs without securing any discern-
ible benefits or that have created graver prob-
lems than they solved. We should have learned
by now that any expectation that law is omnip-
otent is not merely naive in its theoretical un-
derpinnings but often disastrous in practice. It
has brought us what manv Americans perceive
as not merely an overregulated but a ciumsily
regulated society. W= have learned that law is
Jrequentiv nul a sca:del but a olunt instrument.
Legal rules have side effects, and these some-
times come close to outweighing the good that
rules do.

[ should pause to make it abundantlyv clear
that I do not for a moment doubt that this na-
tion is far better otf, freer and more prosper-
ous, because of the Constitution of the United
States. [ should also make it clear that [ am not
an anti-constitutionalist in the sense that I op-
pose amending the Constitution further as the
need arises. But I assume most people would
agree that the presumption is against amend-
ment so that the need for it must be cleariy
demonstrated. There is much wisdom in those
two constitutional philosophers, one English
and one American, who suid. respectively, “Un-
less it is necessary to change. it is necessary
not to change,” and "If it ain't broke, don't fix
it.” '

BUT LET Us SUPPOSE a need for a constitutional
provision has been clearly shown, or at least a
need has been clearly shown on the assumption
that the provision will do precisely what it is
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intended to do. [t is the assumption that is like-
lv to get us into trouble. Many, though not by
any means all, constitutional provisions haye to
be enforced by judges. Constitutional econom-
ics would rest, I take it, on judge-enforced
amendments to the Constitution.

Milton Friedman argues that a spending
limit provision in the Copstitution would pose
no probiem for the courts—that all we have to
do is look at the First Amendment to see that
courts can handie complex and difficult sub-
jects in ways that preserve our freedoms. Re-
jecting this argument poses some difficulty for
me—not only because of its authu:. I went to
the University of Chicago and so was raised
virtually from childhood—vou remember the
Hutchins plan—to believe that Milton was al-
ways right. In this case, however, [ do not be-
lieve his analogy holds. The First Amendment is
almost entirely judge-made law. It has worked
well, but I doubt that anybody wants judge-
made econornics. Moreover, even provisions
that work well on the whole might profit from
more careful drafting.

The guarantees of freedom of speech and
of the press are perhaps the most important
guarantees of libertv to be found in the Consti-
tuzion. We are t.r oettzr ~ T with nem than we
would be without them, but there are costs.
Those guarantees have been interpreted to per-
mit the destruction of persons’ reputations,
the spread of pornography, the advocacy of vio-
lence and even genocide, and much more of like
nature. Communities have lost a good deal of
their power democratically to control their own
moral environment. Many people count these as
substantial costs. Whether theyv are inseparable
from the benefits of the amendments is not the
point; the point is that judges have thought they
were, and so a constitutional provision has
come to have a meaning that may not have been
fullv apparent to those who framed and ratified
it. If the very generallv worded First Amend-
ment has on balance produced good social pol-
icy, as I think it clearly has, that may be be-
cause the subjects of speech and press are ones
that judges understand fairly well. They are
also subjects that lend themselves to relatively
simple rules. It mayv be doubted that an equally
generally worded economic amendment would
produce policy as beneficial.

This is not said in criticism of judges. My
days of criticizing judges are over. It is simply
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a fact that judges are human and that appellate
tribunals are committees. The interpretation of
words on paper in unanticipated factual cir-
cumstances is always a chancy thing. Remem-
ber that Chief Justice Charles Evans Hughes
said that the Constitution is what the judges
say it is. That was not cynicism, but merely a
common-sense observation about the applica-
tion of law. It does, however, raise the question
whether we want the economic policy of the
United States to be what the judges say it is.

... Charles Evans Hughes said that the
Constitution is what the judges say it
is. That...common-sense observation
about the application of law [raises]
the question whether we want the
economic policy of the United States
to be what the judges say it is.

That is a real problem with respect to any
constitutional provision that attempts to se-
cure the economic liberties of individuals
against hostile legislation. Legislation directed
at market freedom can take so many forms that
a constitutional provision guaranteeing -eco-
nomic freednm might have to be generally
wordad and subject to interpreration of wide
latitude. Indeed, that is the lesson of our his-
tory. As Professor Bernard Siegan has shown,
we already have clauses that could be used to
protect economic freedom—and were so used.
Thev are, however, so open-textured, so gen-
eral, that judges were free to impose their own
economic policies—and they did.

In some of the literature on constitutional
economics, there is favorable comment about
the Supreme Court’s decision in Lochner v. New
York (1905), which struck down a working-
hours regulation for bakers. The trouble with
Lochner was that Justice Rufus Peckham's

opinion was unable to provide any reasoning °

to explain why this particular regulation of
markets was an undue infringement of liberty
while others were not. The case is correctly per-
ceived as essentially a lawless judicial decision.
If judges step into this area, that must be ex-
pected. The Constitution provides minimal
guidance and it is dithcult to imagine an

amendment that would be able to provide much

‘more.

IT MAY BE RESPONDED that judges do the
same thing today in other fields and their deci-
sions often survive. If that is true, it is not a
vindication of Lochner but a condemnation of
those other decisions. But I wish to make
another point. The fate of the Lochner decision
and many others like it, which defended not
only economic liberty but other values such as
federalism, illustrates the weakness of consti-
tutional guarantees that are not widely sup-
ported, and supported in particular by the con-
stitution-making apparatus of our society.
When the mood of the country swung against
free markets, the Supreme Court was able to
check anti-market legislation only verv par-
tially and only very briefly. Franklin Rooseveit's
Court-packing campaign was merely the most
dramatic episode in a long swing of the courts
away from protection of economic freedoms.
More important was Roosevelt's series of ap-
pointmerits of new justices, men who read the
Constitution the way Holmes did in his Loch-
ner dissent. The lesson to be learned is that
broad, interpretable constitutional provisions
cannot long stand against determined political
forces that have gained the ascendancy. Hence,
it is difficul: 0 imagine tha: = -t
amendment guaraatesing Ly 2l0n -mic
freedom could remain etfective uniess it had
very strong political and intellectual support.
Even then, as [ have said, it is difficult to imag-
ine a clause so worded as to guard adequately
against judicial subjectivism in its application.
This danger lessens somewhat, though it
does not entirely disappear, as a clause be-
comes more specific. Perhaps a clause intended
to control the fiscal policy of the United States
could be drawn with enough specificity to pre-
vent subjective interpretation. There are, how-
ever, several problems with proposals for fiscal
policy amendments that must be considered.
The first, of course, is effectiveness. Even
assuming no problems of enforcement or of
distortion in the enforcement process, govern-
ment has ways of commandeering society's
wealth and redistributing it that do not depend
upon taxation, borrowing, or inflation. The
most prominent, of course, is regulation. Gov-
ernment need not spend a dime on a program f
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it can find groups in the private sector who can
be made to spend their own funds. Much of the
heavy expenditure of funds required by the
Clean Air Act, for example, does not appear in
any governmental budget and requires neither
taxes nor governmental borrowing or spending.
Industry is simply required to pay to clean up
emissions. That technique could be used for
many other programs. Social Security benefits
could be handled largely in this way, ending gov-
ernmental deficits but not the share of wealth
appropriated by government for its purposes.
So far as I know, no one has suggested a work-
able way around this difficulty. Perhaps the
difficulty is not as great as this may suggest.
And, of course, a balanced-budget or spending-
limitation amendment might still be worth
adopting even if it would not be wholly effec-
tive.

Also troubling is the problem of enforcing
such a constitutional provision. In the early

stages of discussion, a lot of people, including.

most economists, apparently thought this was
no problem: if Congress exceeded the consti-

tutional limits on spending, someone would"

sue. That much-is true. The result, however,
would likely be hundreds, if not thousands, of
‘weuocs arcund the country, many of them on
inconsistent theories and providing inconsist-
ent results. By the time the Supreme Court
straightened the whole matter out, the budget
in question would be at least four years out of
date and lawsuits involving the next three fiscal
vears would be slowlv climbing toward the Su-
preme Court. [t is quite possible that it would
be necessary to narrow the class of possible
plaintiffs significantly and to create a special,
and final, court to handle this litigation.

UNLESS ATTENTION is paid to the institutional
problems involved, a constitutional amend-
ment would become in practice a nullity—
either that, or the budgetary process would
pass into the hands of the courts, an outcome.
desired by no one. When [ said earlier that law
is a transaction cost, [ was not merely being
flippant. We all know that there are the direct
costs of law enforcement and that these can be
large. Many recognize that there are also the
costs of undesirable but unavoidable side-ef-
fects of policy enforcement. But too few under-
stand the costs of a policy's alteration in the
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very process of its application. Constitutional
provisions pass through the hands of judges,
and any venture in constitutional economics
would almost certainly be transformed to some
extent in that process.

Since economists are in the forefront of
those advocating constitutional economics, it
may be thought ironic that so little attention
has apparently been paid to the institutional
problems involved, including the incentive
structure that judges face and how that struc-
ture may influence their interpretations of law.
Having identified the incentive structure con-
fronting legislators as the source of the prob-
lem, it is odd that economists should advocate
moving the policy into the courts without a
similar inquiry. The defects of the legislative
process do not of themselves render the judicial
process perfect or even preferable.

If the economists’ utility-maximizing
hypothesis is accepted as an accurate predictor
of behavior, then we need to know what it is
that judges maximize. They cannot affect their
money incomes, like practicing lawvers, and
they cannot choose their subjects or opt for
leisure, like professors. What is it that they can
and do maximize? Does their incentive struc-
ture deflect th2m from doing what we want of
thein? And whna: mechanisms ot control do we
have to obtain performance that maximizes the .
chances of getting what the framers of a consti-
tutional provision wanted? Until we have sormie
inkling of an answer to at least the last of those
questions, constitutionalism will accomplish
less than it should, and the thought of placing
new areas in the control of judges will continue
to make some people apprehensive about
vaguely worded constitutional amendments.

[ do not mean to say that our Constitution
should never be amended. What I do mean s
that an exclusively philosophic or economic
approach to market-freedom or fiscal-policv
amendments is likelv to produce provisions
that either are largelv unworkable or have un-
intended consequences. Some sophistication

_about the way provisions are litigated and the

way thev are applied by courts can reduce
these problems. This mayv seem a mundane ob-
servation. but it is, I think, a vital one to bear
in mind. The wisdom of our economic policy
is important, but so too is the integritv of our
legal institutions—and in the area of constitu-
tional economics the two are inseparable. ®
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The Constitution, Original Intent, and
Economic Rightst

ROBERT H. BORK®

To approach the subject of economic rights it is necessary to state
a general theory about how a judge should deal with cases which
require interpretation of the United States Constitution. More spe-
cifically, I intend to address the question of whether a judge should
consider himself or herseif bound by the original intentions of those
who framed, proposed, and ratified the Constitution. | think the
judge is so bound. I wish to demonstrate that original intent is the
only legitimate basis for constitutional decisionmaking. Funher. [in-
tend to meet objections that have been made to that proposition.
This issue has been a topic of fierce debate in the law schools for
. the past thirty years. The controversy shows no sign of subsiding. To
the contrary, the torrent of words is freshening. It is odd that the one
group whose members rarely discuss the intellectual framework
within which they decide cases is the federal judiciary. Judges, by

T and large. are not muc’s attracted 'o theory. That is o7 :~tunate, aad
— ym it 15 cnanging. There are several reasons wny 1t should
change

Law is an intellectual system. If it is to progress at all, it is
through continual intellectual exchanges. There is no reason why

* This Article is an adapuation of a speech | gave at the first Sharon Siegan

* Memorial Lecture at the University of San Diego School of Law on November 18, 1985,
Everyone who ever met Sharon Siegan is, [ am certain, gratified that the University of
San Diego School'of Law has established a lecture series in her memory. My wife and |
first met Sharon Siegan just two years ago. She was 1 iovely woman in every way. | am
immensely honored to have been invited to give the insugural lecture in the series named

for her.

Circuit Judge: United States Court of Appeals for the District of Coiumbia Cir-
cuit; J.D., University of Chicago.
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members of the judiciary should not engage in such discussion.
Rather, because-theirs is the ultimate responsibility, there is every
reason why they should engage in such discussion. The only real con-
trol the American people have over their judges is that of criu-
cism-—criticism that ought to be informed. Criticism focused not
upon the congeniality of political results but upon the judges’ faith-
fulness to their assigned role. Judges ought to make explicit how
they perceive their assigned role.

We appear to be at a tipping point in the relationship of judicial
power to democracy. The opposing philosophies about the role of
judges are being articulated more clearly. Those who argue that
original intention is crucial do so in order to draw a sharp line be-
tween judicial power and democratic authority. Their philosophy is
called intentionalism or interpretivism. Those who would assign an
ever increasing role to judges are cailed non-intentionalist or non-
interpretivist. The future role of the American judiciary will be de-
cided by the victory of one set of ideas over the other.

In this Article, | am not concerned with proving that any particu-
lar decision or doctrine is wrong. Rather, [ am concerned with the
method of reasoning by which constitutional argumeat should
proceed.

The problem for constitutional law always has been and aiways
will be the resolution of what has been called the Madisonian di-
lemma. The United States was founded 'as what we now call a
Madisonian system, one which allows majorities to rule in wide areas
of life simply because they are majorities, but which also holds that
individuals have some freedoms that must be exempt from majority
control. The dilemma is that neither the majority nor the minority
can be trusted to define the proper spheres of democratic authority
and individual liberty. The first would court tyranny by the majority;
the second, tyranny by the minority.

Qver time it has come to be thought that the resclution of the
Mac sonian problem—the definition of majority power ana minority

.freedom—is primarily the function of the judiciary and, most espe-

cially, the function of the Supreme Court. That understanding,
which now seems a permanent feature of our political arrangements,
creates the need for constitutional theory. The courts must be ener-
getic to protect the rights of individuals, but they must also be
scrupulous not to deny the majority’s legitimate right to govern.
How can that be done?

ANy intelligible view of constitutional adjudication starts from the
proposition that the Constitution is law. That may sound obvious but
in 2 moment you will see that it is not obvious to a great many pec-
ple, including law professors. What does it mean to say that the
words in a document are law? One of the things it means is that the

824
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words constrain judgment. They control judges every bit as much as
they control legisiators, executives, and citizens.

~ The provisions of the Bill of Rights and the Civil War amend-
ments not only have contents that protect individual liberties, they
also have limits. They do not cover all possible or even all desirable
liberties. For exampie, {reedom of speech covers speech, not sexual
conduct. Freedom from unreasonable searches and seizures does not
protect the power of businesses to set prices. These limits mean that
the judge's authority has limits and that outside the designated areas
democratic institutions govern.

If this were not so, if judges could govern areas not committed to
them by specific clauses of the Constitution, then there would be no
law other than the will of the judge. It is common ground that such
a situation is not legitimate in a democracy. Justice Brennan re-
cently put the point well: “Justices are not platonic guardians ap-
pointed to wield authority according to their personal moral predilec-
tions.”! This means that any defensible theory of constitutional
interpretation must demonstrate that it has the capacity to control
judges. An observer must be able to say whether or not the judge’s
result follows fairly from premises given by an authoritative, exter-
nal source and is not merely a question of taste or opinion.

There are those in the academic world, professors at very prestigi-
ous law schools, who deny that the Constitution is law. I will not
rehearse their arguments here or rebut them in detail. [ note merely
that there is one question they do not address. [f the Constitution is
not law, with the usual areas of ambiguity at the edges, but which
nevertheiess tolerably tells judges what to do and what not to do—if
the Constitution is not law in that sense, what authorizes judges to
set at naught the majority judameni of the representatives of the
American peopie? If the Constitution is not law, why is the judge’s
authority superior to that of the President, the Congress, the armed
forces, the departments and agencies, the governors and legislatures
of the states, and that of everyone else in the nation? No answer
exists.

The answer that is attempted is usually that the judge must be
guided by some form of moral philosophy. Not only is moral philoso-
phy typically inadequate to the task but, more fundamentally, there
is no legitimating reason that [ have seen why the rest of us shouid
be governed by the judge's moral visions. Those academics who

|. Speech by William J. Brennan, Georgetown University (Oct. |2, 1985), re-
printed in N.Y. Times, Oct. 13, 1985, at 36, col. 2.
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think the Constitution is not law ought to draw the only conciusion
that intellectual honesty leaves to them: that judges must abandon
the function of constitutional review. [ have yet to hear that
suggested.

The only way in which the Constitution can constrain judges is if
the judges interpret the document’s words according to the intentions
of those who drafted, proposed, and ratified its provisions and its va-
rious amendments. [t is important to be plain at the outset what
intentionalism means. [t is not the notion that judges may apply a
constitutional provision only to circumstances specifically contem-
plated by the Framers. In such a narrow form the philosophy is use-
less. Because we cannot know how the Framers wouid vote on spe-
cific cases today, in a very different worid from the one they knew,
no intentionalist of any sophistication employs the narrow version
just described.

There is a version that is adequate to the task. Dean John Hart
Ely has described it:

What distinguishes interpretivism [or intentionalism| from its opposite is its
insistence that the work of the political branches is to be invalidated only in
accord with an inference whme.suning‘rgoim. whose underlying premise. is
fairly discoverable in the Constitution. That the complete inference wiil not
be (;und there—because the situation is not likely to have been fore-
seen—is generaily common ground.®

In short, all an intentionalist requires is that the text, structure, -
and history of the Constitution provide him not with a conclusion but
with a major premise. That premise states a core value that the
Framers intended to protect. The intentionalist judge must then sup-
ply the minor premise in order to protect the constitutional freedom
in circumstances the Framers could not foresee. Courts perform this
function all of the time. Indeed. it is the same function they perform
when they apply a statute, a contract, a will, or, indeed, a Supreme
Court opinion to a situation the Framers of those documents did not
foresee.

Thus, we are usually able|to understand the liberties that were
intended to be protected. We are abie to apply the first amendment's
Free Press Clause to the electronic media and to the changing im-
pact of libel litigation upon all the media; we are abie to apply the
fourth amendment's prohibition on unreasonable searches and
seizures to electronic surveillance; we apply the Commerce Clause to
state regulations of interstate trucking.

Does this version of iatentionalism mean that judges will invaria-
bly decide cases thd way the Framers would if they were here today?
Of course not. But many cases will be decided that way and, at the
very least, judges will confine themselives to the principles the Fram-

2. JoHn HarT ELY. DEMOCRACY AND DisTRUST (-2 (1980).
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ers put into the Constitution. Entire ranges of problems will be
placed off-limits to judges. thus preserving democracy in those areas
“where the Framers intended democratic government. That is better
than any non-intentionalist theory of constitutional adjudication can
do. If it is not good enough, judicial review under the Constitution
cannot be legitimate. [ think it is good enough.

There is one objection to intentionalism that is particularly tire-
some. Whenever | speak on the subject someone invariably asks:
“But why should we be ruled by men long dead?” The question is
never asked about the main body of the Constitution where we really
are ruled by men long dead in such matters as the powers of Con-
gress, the President, and the judiciary. Rather, the question is asked
about the amendments that guarantee individual freedoms. The an-
swer as to those amendments is that we are not governed by men
long dead unless we wish to cut back those freedoms, which the
questioner never does. We are entirely free to create all the addi-
tional freedoms we wish by legislation, and the nation has done that
frequently. What the questioner is really driving at is why judges,
not the public but judges. should be bound to protect only those free-
doms actually specified by the Constitution. The objection underly-
ing the question is not to the rule of dead men but to the rule of
living majorities.

Moreover, when we understand that the Bill of Rights gives us
major premises and not specific conclusions, the document is not at
all anachronistic. The major values specified in the Bill of Rights are
timeless in the sense that they must be preserved by any government
we would regard as free. For that reason, courts must not hesitate to
apply only vaiues to new circumstances. A judze who r</uses to deal
with unforeseen threats to an established consututionai value, and
hence provides a crabbed interpretation that robs a provision of its
full, fair, and reasonable meaning, fails in his judicial duty.

But there is the oppasite danger. Obviously, values and principles
can be stated at different levels of abstraction. In stating the value
that is to be protected, the judge must not state it with so much
generality that he transforms it. When that happens the judge im-
properly deprives the democratic majority of its freedom. The diffi-
culty in choosing the proper level of generality has led some to claim

~ that intentionalism is impossibie.

Thus, in speaking about my view of the fourteenth amendment’s

equal protection clause as requiring black equality, Professor Paul
Brest of Stanford said,
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The very adoption of such a principie, however, demands an arbitrary
choice among levels of abstraction. Just what is “the general principie of
equality that applies to all cases™? Is it the “core idea of black equality”
that Bork finds in the original understanding (in which case Alan Bakke did
not state a constitutionally cognizable claim), or a broader principie of “ra-
cial equality” (so that. depending on the precise content of the principle,
Bakke might have a case after ail), or is it a still broader principle of equal-
ity that encompasses discrimination on the basis of gender (or sexuai orien-
tation) as well?

The fact is that all adjudication requires making choices among levels of
generality on which to articulate principles, and all such choices are inher-
ently non-neutral. No form of constitutionai decisionmsking can be sal-
vaged if its legitimacy depends on satisfying Bork's requirements that prin-
ciples be “neutrally dernived, defined and appiied.”®

I think that Brest’s statement is wrong and that an intentionalist
can do what Brest says he cannot. Let me use Brest's example as a
hypothetical—I am making no statement about the truth of the mat-
ter. Assume for the sake of the argument that a judge’s study of the
evidence shows that both black and general racial equality were
clearly intended, but that equality on matters such as sexual orienta-
tion was not under discussion. ,

The intentionalist may conclude that he must enforce black and
racial equality but that he has no guidance at ail about any higher
level of generality. He has, therefore, no warrant to displace a legis-
lative choice that prohibits certain forms of sexuai behavior. That
result foilows from the principle of acceptance of democratic choice
where the Constitution is silent. The same sort of analysis could be
used to determine whether an amendment imposes black equality
only or the broader principie of racial equality. In short, the probiem
of leveis of generality may be solved by choosing no level of general-
ity higher than that which interpretation of the words, structure, and
history of the Constitution fairly support.

The power of extreme generalization was demonstrated by Justice
William O. Douglas in Griswold v. Connecticut.* In Griswold the
Court struck down Connecticut's asticontraception statute. Justics
Douglas created a constitutional right of privacy that invalidated :he
state's law against the use of contraceptives. He observed that many
provisions of the Bill of Rights could be viewed as protections of
aspects of personal privacy. He then generalized these particulars
into an overall right of privacy that applies even where no provision
of the Bill of Rights does. By choosing that level of abstraction, the
Bill of Rights was expanded beyond the known intentions of the
Framers. Since there is no constitutional text or history to define the

3. Brest, The Fundamensal Rights Controversy: The Essemtiai Comtradictions of
Normative Constirutional Scholarship, 90 YaLe L.J. 1063, 1091-92 (1981) (footnotes
omitted).

4, 381 U.S. 479 (1969).
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right, privacy becomes an unstructured source of judicial power. [
am not arguing that any of the privacy cases were wrongly de-
cided—that is a different question. My point is simply that the level
of abstraction chosen makes the application of a generalized right of
privacy unpredictable. A concept of original intent, one that focuses
on each specific provision of the Constitution rather than upon values
stated at a high level of abstraction, is essential to prevent courts
from invading the proper domain of democratic government.

That proposition is directly relevant to the subject of economic
rights and the Constitution. Article I, section 10, provides that no
state shall pass any law impairing the obiigations of contracts.® The
fifth and fourteenth amendments prevent either the federal or any
state government from taking private property for public use without
paying just compensation.® The intention underlying these clauses
has been a matter of dispute and perhaps they have not been given
their proper force. But that is not my concern here because few
would deny that original intention should govern the application of
these particular ciauses.

My concern is with the contention that a more general spirit of
libertarianism pervades the original intention underiying the four-
teenth amendment so that courts may review all regulations of
human behavior under the due process clause of that amendment. As
Judge Learned Hand understood, economic freedoms are philosoph-
ically indistinguishable from other freedoms. Judicial review would
extend, therefore, to all economic reguiations. The burden of justifi-
cation would be placed on the government so that all such regula-
tions would start with a presumption of unconstitutionality. Viewed
from the standpoint of economic philosophy, and of individual free-
dom. the idea ~as many attr:ctions. But viewed ‘rom the standpoint
of constitutional structures, the idea w.rks a massive shift away
from democracy and toward judicial rule.

Professor Siegan has explained what is involved:

In suit challenging the validity of restraints, the government would have the
burden of persuading s court . . . first, that the legislation serves important

- governmental objectives: second, that the restraint imposed by government

is substantially reiated to the achievement of these objectives, that is, . . .

the fit between means and ends must be close: and third, that a similar
resuit cannot be achieved by a iess drastic means.’

Thistmethod of review is familiar to us from case law. [t has merit

S. US.Const. art. [, §10.
6. I/d. amend. V; id. amend. X1V, § 1.
7. B Siecan, Economic LiseRTiES AND THE CONSTITUTION 324 (1980).
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where the court is examining legislation that appears to threaten a
right or a value specified by a provision of the Constitution. But
when employed as a formula for the general review of all restrictions
on human freedom without guidance from the historical Constitu-
tion, the court is cut loose from any external moorings and required
to perform tasks that are not only beyond its competence, but be-
yond any conceivable judicial function. That assertion is true, I sub-
mit, with respect to each of the three steps of the process described.

The first task assigned the government's lawyers is that of carry-
ing the burden of persuading a court that the “legisiation serves im-
portant governmental objectives.”® That means, of course, objectives
the court regards as important, and importance also connotes legiti-
macy. It is well to be clear about the stupendous nature of the func-
tion that is thus assigned the judiciary. That function is nothing less
than working out a complete and coherent philosophy of the proper
and improper ends of government with respect to all human activi-
ties and relationships. This philosophy must cover all questions: so-
cial, economic, sexual, familial, and political.

It must be so detailed and well-articulated, all the major and mi-
nor premises in place, that it allows judges to decide infinite numbers
of concrete disputes. [t must also rest upon more than the individugl
preferences of judges in order that internal inconsistency be avoided
and that the legitimacy of forcing the chosen ends of government
upon elected representatives, who have other ends in mind, can be
justified. No theory of the proper end of government that possesses
all of these characteristics is even conceivable. Certainly no philoso-
pher has ever produced a generaily acceptabie theory of the sort re-
quired, and there is no reason to suppose that such a universal theory
is just over the horizon. Yet, to satisfy the requirements of adjudica-
tion and the premise that a judge may not override democratic
choice without an authority other than his own will, a theory with
each of the mentioned qualities is essential.

Suppose that in meeting a challenge to a federal minimum wage
law the government’'s counsel stated that the statute was the out-
come of interest group politics, or that it was thought best to moder-
ate the speed of the migration of industry from the north to the
south, or that it was part of a policy to aid unions in collective bar-
gaining. How is a court to demonstrate that none of those objectives
is important and legitimate? Or, suppose that the lawyer for Con-
necticut in the Griswold case stated that a majority, or even a politi-
cally influential -minority, regarded it as morally abhorrent that
couples capable of procreation should copulate without the intention,
or at least the possibility, of conception. Can the court demonstrate

8. M.
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that moral abhorrence is not an important and legitimate ground for
legislation? 1 think the answer is that the court can make no such
demonstration in either of the supposed cases. Further, though it
may be only a confession of my own limitations, I have not the re-
motest idea of how one would go about constructing the philosophy
that would give the necessary answers—to judges. [ am quite clear
how [ would vote as a citizen or a legislator on each of these
statutes.

This brings me to the second stage of review, in which the govern-
ment bears the burden of persuading the court that the challenged
law is *‘substantially related to the achievement of {its] objectives.”®
In the case of most laws about which there is likely to be contro-
versy, the social sciences are simply not up to the task assigned. For
example, if the government insists upon arguing that a minimum
wage law is designed to improve the lot of workers generally,
microeconomic theory and empirical investigation may be adequate
to show that the means do not produce the ends. The requisite dem-
onstration will become more complex and eventually impossible as
the economic analyses grow more involved. It is well to remember,
t00, that judge-made economics has not been universally admirable.
Much that has been laid down under the antitrust laws testifies to.
that. Moreover, microeconomics is the best, the most powerful, and
the most precise of the social sciences. :

What is the court to do when told that 2 ban on the use of contra-
ceptives in fact reduces the amount of adultery in the population?
Or if it is told that slowing the migration of industry to the Sun Belt
is good because it is more painful to lose jobs than not to get new
jobs? The substantive due process formulation does not directly ad-
dress cost-benefit analysis, but one migh: suppcse a court empioying
this «inc of review wouid also ask whether the benefits achieved were
worth the costs incurred. Perhaps that is inciuded in the concept of a
substantial relationship between ends and means. If so, that in-
troduces into the calculus yet another judgment that can only be ieg-
islative and impressionistic.

The third step—that the government must show that a “similar
result cannot be achieved by a less drastic means’'*—is loaded with
ambiguities and disguised tradeoffs. A “similar™ resuit may be one
along the same lines but not the full result desired by the govern-
ment. Usually, it would presumably involve a lesser amount of coer-

9. /d.
10. /d.
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cion. A court undertaking to judge such matters will have no guid-
ance other than its own sense of legislative prudence about whether
the greater result is or is not worth the greater degree of restriction.

There are some general statements by some Framers of the four-
teenth amendment that seemn to support a conception of the judicial
function like this one. But it does not appear that the idea was
widely shared or that it was understood by the states that ratified the
amendment. Such a revolutionary alteration in our constitutional ar-
rangements ought to be more clearly shown to have been intended
before it is accepted. This version of judicial review would make
judges platonic guardians subject to nothing that can properly be
called law.

The conclusion, [ think, must be that only by limiting themselves
to the historic intentions underlying each clause of the Constitution
can judges avoid becoming legislators, avoid enforcing their own
moral predilections, and ensure that the Constitution is law. For the
subject of economic rights, that means we must turn away from the
glamor of abstract philosophic discourse and back to the mundane
and difficult task of discovering what the Framers were trying to ac-
complish with the Contract Clause and the Takings Clause.
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030I9”¢~— September 12, 1985 -
/{: " @ee—o‘—religion a he law has become a nat—'id;i‘ai.‘

—— e

//’ issue. But I will be talking about the subject from
f perspectives that have little or no bearing upon my performance

as a judge. These are, rather, thoughts that seem interesting

to me as a law professor and a citizen. JI—witi mention—two—of

Htigsdion. | L ST.tws SR fE

The religious clauses state simply that "Congress shall
make no law respecting an establishment of religion, or
prohibiting the free exercise thereof.' The establishment
clause might have been read merely to preclude the recognition
of an official church, or to prevent discriminatory aid to one
or a few religions. The free exercise clause might have been
read simply to prohibit laws that directly and intentionally
penalize religious observance. Instead both have been
interpreted to give them far greater breadth and severity.

Thet;;éreme Court has fashioned a three-part rule for the
establishment clause: "a legislative eﬁg:E;;;E—E;;s not
contravene the Establishment Clause if it has a secular

legislative purpose, if its principal or primary effect neither

1

Speech
Brookings Institute
Washington, D.C. - Sept. 12, 1985
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advances nﬁ; inhibits religion, and if it does not foster an
excessive government entanglement with religion.'" Those tests
are obviously designed to erase all traces of religion in
governmental action, to produce, as Richard John Neuhaus put
it, a "public square naked of religious symbol and substance.'
And the modern law largely accomplishes that, except when the

Court simply ignores the test, as it sometimes does. Amd

Let me illustrate the severity of the substantive rules
uhder-the—eclause- by describing a case recently decided by the
Supreme Court. In Aguilar v. Felton, the Supreme Court, im=
taipeyer—suit, held violative of the establishment clause a New
York City program, subsidized with federal funds, by which
public school teachers who volunteered for the duty taught im
private schools, includfgggﬁéfyziosg schools. The program
offered remedial instruction to educationally deprived children
in remcdlil'reading, mathematics, and English as a second
language. The teachers were accountable only to the public
school system, used teaching materials selected by city

employees and screened for religious content, and taught in

rooms free of religious symbols or artifacts. They were
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generallyggat members of the religious faith espoused by the
schools to(which they were assigned. The record contains no
evidence that any such teacher has complained of interference
by private school officials or had sought to teach or promote
religion. 1In fact, the lower courf. before striking the
program down, described it as "a program that apparently has
done much good and little, if any, detectable harm."

The Supreme Court did not dispute that the program passed
two parts of the three-part test since it had a secular purpose
and its primary effect was neither to advance nor inhibit ' -
religion. The program was held qnconstitufional. however, on :
the theory that it might entangle religion and government. The
State, in order to be sure that the subsidized teachers do not

= whiih Ve i Pt R oF e dest=T
inculcate religioq, must engage in some form of continuing
surveillance, which constitutes impermissible entanglemeh;L

This case illustratés the power of the three-part test to

outlaw a program that had not resulted in any advancement of

religion but seems entirely worthy.

-G m;lnhn UF

rtr* 3.

" unorigina . The three-part test is not usef

he point I want to make about these cases is an enti ely

n enforcing

the valugg underlyims.the establishment se. Time permits

me to discuss only the first the test -- that

governmental action is u f it has a religious

purpose. That ¢ t be squared with governmen actions that

we know t e constitutional. I remember the day our cou



lity, and_education' must be advanced). | From the beginning,

Presidents, at the request of Congress, have issued
Thanksgiving Day proclhmations that were explicitly religious.
Jefferson alone refused. There were chaplains in the
Continental Congress, and the First Congress, which proposed
the first amendment four days earlier, provided for a chaplain
for each House. That Congress also enacted a law authorizing

the President, 'by and with the advice and consent of the

Senate,' to appoint a paid chaplain for the military ‘

establishment. These may seem relatively minor actions but, in
the context of a federal government that had very few functions

that migﬁiﬁbave touched upon matters of religion, they seem not !

so minor after all.

L.

(I .
There are difficulties with every part of the three-part
test, which may explain why the Court from time to time simply

drops the test altogether. That happened in Marsh v. Chambers,
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where the Court upheld the Nebraska legiglature's practice of
oﬁening each legislative day with a prayer by a chaplain who
was paid by the State out o? tax monies.! The Court majority
reasoned essentially froqugg historical record that-I-have
cited—to-—show that the amendmengwgegisggh?:Eended to cover this
practice. The Court was undoubtedly correct in that, but there
is a broader lesson: if the three-part test does not accord
with what we know of the framers' intentions with respect to
specific practices, it probably does not accord with the
general intention of the establishment clause.

The religious clauses today have an impact on government
and on society far beyond any impact they had only forty or
fifty years ago. How is one to account for the enormous
potency of these clauses, a potency many observers think to
have been unsuspected by the framers? The exceptional sweep of
establishment clause doctrine has led some to conclude that
there is an anti-religious animus pervading the evolution of
law. But that seems by no medns a necessary conclusion, since
the Court has been almost equally assiduous in demanding
religious freedom for individuals under the free exercise
clause. That hardly bespeaks a hostility to religion. Indeed,
the court sometimes demands special accommodations for religion .
under the free exercise clause that it would undoubtedly have

struck down as a violation of the establishment clause if

government had made the accommodation voluntarily. The clauses
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have been brought into conflict or, in more polite language,
tension because of what Justice Rehnquist calls '"our overly
expansive interpretation of both Clauses."”

One is left, however, to account for this overly expansive
interpretation of the two clauses. Perhaps it may be put down
to the centralizing tendency some have observed in the Court.
Perhaps it may be attributed to the tendency others have
remarked of the Court to expand its own powers to govern by
expanding the meaning of the prohibitory clauses it

. administers. Whether or not those propositions are true, it is

possible to offer a third hypothesis based upon similar trendséf
in constitutional doctrine elsewhere. One thinks of
developments in free speech doctrine in which it has been held
that government may not, for example, deal with obscenity and
pornography except in the most extreme cases, because, as one
opinion put it, one man's vulgarity is another man's lyric.

One notes the rise of the so-called right to privacy cases,
which deal mainly with sexual morality and which generally
conclude that sexual morality may be regulatedﬁonly in extreme
casegs., Alri—of :hese trends,. from interpretations—of—the
religious—alavses,toreedings—ofthe speech—<lause,tothe
p:iuanyikasns share the common theme that morality is not
usually the business of government but is instead primarily the
concern of the individual. Whether or not so intended, these
cases may be seen as representing the privatization of

.morality.
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If thaﬁjil correct, it may reflect an extra-constitutional
intellectual tradition dating back at least to John Stuart
Mill's On Liberty. This line of thought takes the position
that an individual's liberty may not be infringed unless he
causes harm to others. That formulation is obviously empty
unless we know what counts as harm to others. Mill's position,
essentially, was that material injury counted as harm but that
moral or aesthetic injury does not. Thus, morality becomes a
matter for the individual, not for democratic tggulation. That
stance would produce the trends in constitutional law that I

g
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have mentioned. In particular, it might help to explain the .
réligious cases, since religion and morality are closely
connected. Indeed, it appears to be a sociological fact that
most Americans regard religion as the sole or primary basis for
- morality. One might expect, then, the privatization of
religion by a stringent application of the establishment clause
to keep the community, through government, from advancing or
retarding religion, and an equally or almost as stringent
application of the free exercise clause to permit the
1nd1vidu¢§ paximum freedom in his beliefs.
C?he-ooeead—éee&-4~;QGS4oaad—ia_the.enormous contemporaneous
stirring in this field of constitutional law. That is part, of

course, of the more general agitation of the issue of the

relationship of religion to politics and government. We are

witnessing now, perhaps, a-resurgence—in-teligion—but
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G.;;,4.L9'iérnsurgence in the political assertiveness of

réligion-b;led movementétl One-of the catalyste for that seenm
ol ] . £ nolitical i histi ;
among evangelical and fundamentalists Americans. This
religious movement is said largely to have disappeared from the
arena of public policy after the Scopes trial. Since then
public policies have moved in directions evangelicals and
fundamentalists, among others, do not like. They have
organized politically and returned to the national public

policy scene with fervor and with greatly increased

“
(RS

sophistication. Their challenge to the secularism of our
culture, now dominant in our constitutional law, has
reenergized other religious groups, notably many Roman
Catholics, to take stands demanding the return of religious
values to our public l;fe. These groups do not by any means
agree on what religiousAvalues suggest for public policy but on
some topics there may be a broad consensus among them. Among
the things that very religious people are apt not to like is
the privatization of morality and religion. That smacks too
much of !ggfl relativism. Hence, we observe such |
manlfel:quénl of opposition to the past trend of
constitutional law as demands for school prayer, moments of
silence, opposition to abortion ané to pornography, financial
aid to religious schools, and the like. This movement runs

head on into the view that morality and religion are private
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matters in which government must not become involved. In some
ﬁ;r:, then, it is the counter-movement of the religious, a
movement which is both intellectual and religious, that can be
expected to increase constitutional litigation around, among
other things, the religious clauses of the first amendment;j
Many observers expected a major recasting of doctrine, but
the Supreme Court this past term surprised them by adhering to
the old tests. Eventually, however, we may see such a
reformulation, not because I think the attitude of the Court
will change, though of course it may, and not because of
political pressures, but because, as observers of this area

. 2} 3
commonly remark, present doctrine is so unsatisfactory. ~ Zourts -

can live with logical incoherence for extended periods of

time. They have demonstrated that capacity in various fields
of law. But sooner or later the paradoxes in which they are
involved become so rich and so widely noted that they are
likely to try again. The new doctrine that emerges maj
ultimately come to seem equally unsatisfactory. It may be safe
to predict change. There is no reason to anticipate the

resolution of all problems.

ml.tll { t stal in t} hoi £ ] 1 doctei :
govern-the relaticaship between church and-statel —lt—maybe-
ﬁhat—tbo;o—is—bo&b—4oss—aad—no;o—:ban—cha—aduocacea—oa—bocb—
sleece—ouspons.
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Constitutional doctrine cannot separate either religion and
ITaw or religion and politics. As to the first, there is very
little law that does not rest ultimately upon moral choice and
moral assumptions. That is inevitable. Most Americans believe
that morality derives from religion. They will, as they
always have, continue to legislate on the basis of their
moral-religious beliefs. More than that, clergy of various
denominations will, as they always have, continue to proclaim
what Christianity or Judaism requires of government policy.
They will often be demonstrably wrong because great moral
precepts do not translate easily into policy detail, and the
clergy may or may not understand the reality -- often economic
or technological or political -- which lies between the moral
precept and the choice of wise action. Still, the
participation of churches and of those who address politics in
religious terms serves as a reminder that public policy ought
always to be based upon, and hela accountable to, morality and
not simply upon interest group struggles. I do not suppose for
a moment that raw interest cannot be dressed in religious and
moral argument, but the requirement that interest wear the
clothes of morality may alter outcomes and may confer a
legitimacy on the process of policy formation that the naked
struggle for material gain can never achieve.

A relaxation of current rigidly secularist doctrine would

in the first place permit some sensible things to be done. Not
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much would be endangered if a case like Aguilar went the other
way and public school teachers permitted to teach remedial
reading to that portion of educationally deprived children who
attend religious schools. I suspect that the greatest
perceived change would be in the reintroduction of some
religion into public schools and some greater religious
symbolism in our public life.

It is contended that such symbolism creates political
divisiveness, and no doubt it does, but that argument assumes
that it is only the presence and not the enforced absence of
religion that divides people. The deliberate and ':
thorough-going exclusion of religion is seen as an affront and
has become the cause of great devisiveness.

The subject at hand is endlessly complex and ought to be
approached with flexibility and caution. In particular, we
ought to be chary of formulating clear rules for every
conceivable interaction of religion and government. It is a
fact that the attempt to deal with a subject in a complex,
nuanced way, mindful of all the subtletiesiand variations that
do not lend themselves to the formulation of fiat statements is
regarded as a sign of maturity and wisdom everywhere but on the
bench. Th?re it is regarded as, if not injudicious, at least
as quudicial. The mark of the judge, apparentiy, is that he
can reduce the most complex reality to a three-pronged test.

Indeed, he can. And in so doing, he leaves out most of the

‘reality, and distorts the rest.
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The best a judge can do is attempt to discern the core of
the value the framers intended to guard and apply it to today's
world. Fidelity to the historical clauses is particularly
important in this most sensitive and emotional area of
constitutional law. The legitimacy of any decision, going
either way, is much more likely to be recognized, however
grudgingly, if we can honestly say, this is the meaning of the
original compact by which our nation was created, and everyone
-- religionists, non-religionists, and anti-religionists --
wmust live by it.

What may finally be at stake are matters far beyond those';f
judge is permitted to contemplateiin reaching a decision. The
case for the absolute separation of religion and government is
well known. It is that when religion and government merge, the
individual is less free both in hiQ faith and in his politics.
Jefferson said that "religion is a matter which lies solely
between a man and his God" and he approved what he called '"a
wall of separation between church and State." That is the
individualistic view, but there is a communitarian view.

There may be in man an ineradicable longing for the
transcendent. If religion is officially removed from public
celebracion, other transcendent principles, some of them very
ugly indeed, may replace them. Neuhaus makes the point by
paraphrasing Spinoza, "transcendence abhors a vacuum.'" The

public square will not remain naked. If religion departs, some
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other principle -- perhaps political or racial -- will arrive.
Again Neuhaus: "This is the cultural crisis -- and therefore
the political and legal crisis -- of our society: the
popularly accessible and vibrant belief systems and world views
of our society are largely excluded from the public arena in
which the decisions are made about how the society should be
ordered . . . . Specifically with regard to law, there is
nothing in store but a continuing and deepening crisis of
legitimacy if courts persist in systematically ruling out of

order the moral traditions in which Western law has developed

and which bear, for the overwhelming majority of the American
people, a living sense of right and wrong. The result, quite

(
literally, is the outlawing of the basis of law."
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