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Saving Bork From Both 
Friends and Enemies 

By Lloyd N. C lltler 

WASHINGTON - The numination 
of Judge Robert H. Bork to the United 
States Supreme Coun has drawn pre­
dictable reacuons from both ex­
tremes of the poliucal spectrum. One 
can fairly say that the confirmauon is 
as much endangered by one extreme 
as the other. 

The liberal left's characterization 
.of Judge Bork as a right-wing idecr 
logue 1s being reinforced by the en­
thusiastic embrace of his neo-conser­
vative supporters. His confirmation 
may well depend on whether he can 
persuade the Senate that this charac: 
1erizat1on is a false one. 

In my view. Judge Burk is neither 
an ideologue nor an extreme nght· 
winger, either in his Judicial philoso­
phy or m his personal posiuon on cur 
rent social issues. I base this assess­
ment on a post-nomination review uf 
Judge Bork's published articles and 
opinions. and on 20 years of personal 

· association as a professional 1:01• 

league or adversary. I make it a!> a 
liberal Democrat 
and as an advo-

speech but ha~ 4uest1oned whether 
the First Amendment alsc, µrutects 
literary and sc1entif1c speech. How­
ever. he has smce agreed that these 
forms of speech are also covered by 
the amendment. And as a judge, he 
ha!> voted to extend the constitutional 
protection of the press against libel 
judgments well beyond the previous 
state of the law. In his view, "It is the 
task of the Judge in this generauon to 
discern how the Framers· values, de­
fined in the context of the world they 
knew, apply to the world we know." 
Over Justice (then Judge) Antonin 
Scalia 's ubjections, he Wets willing to 
appty "the First Amendment's guar­
antee . . to frame new doctrmt: to 
cope with changes in iibe1 lav. [huge 
damage awards} that threaten the 
functions of a free press." 

Civil rights While Judge Bork ad­
heres to the "original intent'' school 
of cunstitutional interpretauun. he 
plamly me:ludes the iment of tl)e 
Framers of the post-Civil War 
amendments outlawing slavery ,md 
racial discrimination. In this spirit, 
he welcon,ed lhe 195!> decision in 

B1uwn "· Esoar<i of 
Education pro-
claim mg puolic ... ~,., of civil rights 

~ r:: the Su• 

treme Court. 
et's look at sev­

eral categories of 
concern. 

He is neither 
an ideologue 

school segre!;\d 1 ,on 
uncu11sutuuoncti 
as "surely cor­
rect," and as one 
of "the Court's 

Jud1c1al philoso­
phy. The essence 

. of Judge Bork 's 
jud1c1al philoso­
phy is self-re-

. straint. He be­
lieves that Judges 
should interpret 

nor an 
extreme 
rightist. 

most splendid vin­
dications of 
human freedom." 

In I 963, he did in 
fact oppose the 
pubhc accommo­
dations title of the 
Civil Rights Act as 

the Constitution and the laws accord­
ing to neutral principles, without 
reference to their personal view!> as 
to desirable social or legislative poli­
cy, insofar as this is humanly practi­
cable. 

an undesirable legislative interter­
. ence with private business behavior. 

All Justices subscribe at least 
nominally to this philosophy, but few 
rigorously observe it. Justices Oliver 
Wendell Holmes, Louis D. Brandeis, 
Felix Frankfurter, Potter Stewart 
and Lewis F. Powell Jr . were among 
those tew. and Judge Bork's arucles 
and opinion!> confirm that he would be 
_another. He has criticized the right· 
wmg activism of the pre-1937 court 
majorities that struck down social 
legislation on due process and equal 

_ protection grounds. He is likely to be 
. _a strong vote against any similar 

tendencies that might arise during 
.his own tenure. 

Freedom of speech . As a judge, 
Judge Bork has supported broad co11-
st nutlonal protection for poht1cal 

But m his 1973 confirmation nearing 
as Solicuor General he acknowledged 

· he had been wrong and agreed that 
the statute "h11s worked very well. .. 
At least when compared to the Rea­
gan Justice Depanment, Judge Bork 
as · Solicitor General was 
almost a paragon of civil rights ad­
vocacy. 

Judge Bork was later a severe 
critic of Justice Powell's decisive 
concurring opinion in the Umversny 
of California v. Bakke case, leaving 
state universities free to take racial 
diversity mto account in their admis­
sions policies, so long as they did not 
employ numerical quotas. But this 
cril1c1sm was limited tu the constitu­
uonal theory of the opinion. Judge 
Bork expressly conceded that the lim­
ited degree of affirmative acuon it 
permttted might well be a desirable 
social policy. 

Aboruon. Judge Bork has been a 
leading critic of Roe v. Wade, particu­
larly its holding that the Bill of Rights 
implies a constituuonal nght of pri­
vacy that some state abortion laws 

invade. But this does not mean that he 
is a sure vote to overrule Roe v. 
Wade; his writings reflect a respect 
for precedent that would require him 
to weigh the cost as well as the bene­
fits of reversing a decision deeply im­
bedded in our legal and social sys­
te_ms. (Justice Stewart, who had dis­
sented from the 1965 decision in Gris-

wold v. Connecticut, on which Roe v. 
\1/ade is based, accepted Griswold as 
binding in 1973 and joined the Roe v. 
Wade majority.) . 

Judge Bork has also testified 
against legislative efforts to reverse 
the court by defining life to begin at 
conception or by removing abortion 
cases from Federal court jurisdic-

tion. If the extreme right is embrac­
ing him as a convinced righHo-lifer 
who would strike down the many 
state laws now permittmg aborti0ll$, 
11 is probably mistaken . 

Pr·p~;dPnllnl powers. I thought i n 

Odobt·, }'l~ :1 ; r.:il Ju<ige but'K ~n .... ..: 
have resigned along with Elli •.Jl L. 
Richardson and William S. Ruckels-

haus rather than carry out President 
Richard M. Nixon 's instruction to fire 
Archibald Cox as Watergate special 
prosecutor. 

But, as Mr. Richardson has re­
cently observed, it was inevitable 
that the President would eventually 
find someone in the Justice Depart­
ment to fire Mr. Cox, and, if all three 
top officers resigned, the depart­
ment 's morale and the pursuit of the 
Watergate investigation might have 
been irrreparably crippled. 

Mr. Bork allowed the Cox staff to 
carry on and continue pressing for 
the President 's tapes - the very 
issue over which Mr. Cox had been 
fired . He appointed Leon Jaworski as 
th~ new special prosecutor, and the 
mvestiga-tions continued to their suc­
cessful conclusion. Indeed, it is my 
understanding that Mr. Nixon later 
asked, "Why did I go to the trouble of 
finng Cox·, ·· 

;·' Lloyd N. Cutler '. a lawyer who was 
counsel to President Jimmy Carter 
was a founder of the Lawyers Com'. 

... mltte~ for Ca,,1 Rights Under Law. 



I du not sharf- Judgr Bork 's constI­
tut10nal and pohry doubts about the 
statute institutionalizing the speual 
prosecutor function. But if the consll­
tutional issue reaches the Supreme 
Court, he will most likelv recuse him­
self, as he has apparently already 
done in withdrawing from a mot10n,, 
panel about to consider this issue m 
the Court of Appeals. Moreover, as he 
testified in I 973, he accepts the need 
for mdependE'nt special prosecutors 
in cases involving the President and 
his close assoc1atrs. 

Balance-the-budget amendment. 
While this proposed amendment is 
not a near-term Supreme Court issue, 
Judgr Bork's position on it is signifi­
cant because support for that amend­
ment is a. lit mus test of right-wing 
ideology. He has publicly opposed the 
amendment on several grounds, m 
rlud111g its uni>nforceability except by 
Judµes who are singularly ill­
t·qu1µptd to weigh the economic 
policy cons1aer auons tnaL J1Jd1c1al en- ') 
forcemC'nt would entail. This reason­
ing 1s lar from the ritual cant of a 
right-wing ideologue. 

Experience shows th;;t it 1s risky to 
pinpoint Supreme Court Justices 
along the ideological spectrum, and in 
the great maJonty of cases that reach 
tht> Court 1deolog~ has ht tie effect on 
the outcome. 

The convenuonal wisdom today 
places two Justices on the liberal 
s1dr.. three m the middle and three on 

• ~:-:,erv ati\f side . ! :--~cj:n t•n; :! 
Juu~-:: Bork 1» cuni1rmed, the conven­
t1u11al w1sdum of 1993 will place him 
closer to the middle than lO the right, 
and nut far from lht' Jusuce whose 
cha11 he has been nummated to fill. 

Every new appointment creates 
some change in tht- '"balance" of the 
Court , but of those on the list the 
President reportedly considered, 
Judgt- Bork is one of the least to 
create a decisive one. ~ 1 
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The Battle 
Over Bork 
Senate Liberals Will 
Try to Block Nominee 
On Ideological Grounds 

BySTUARTTAYLORJ~ 

WASHl~CTON 

W 
!TH the d1rec: 1on of the Supreme Court. the 
Reagan legacv and the Democrauc Pres1-
de!'lt1a l nom1r.211on all 1n play, the nom1nauon 
of Judge Robert H. Bork portends the biggest 

:~eolog1cal batt le of P resident Reagan ·s second term. lt 
· a !, :: be •.r.e ....:a ,or :est:! ~~-cerr: times on ar. ·~sue as 

~: :e a r.iar.aate :o re 1ec:: a Pres1dent1al nominee 10 tr.e 
CJurt oecause 11 c1sl1kes his ideology, 

The recent 1rad1uon . which the Admin1strat1on says 
:s rooted 1n the Consrnut1on. has been Senate acqu1es• 
cence on Jud 1c1a l nominees who share the President's 
pnilosophy . But liberals say the framers o! the Consmu­

-: ,on intended the Senate to play a CO@qual role: other-
-..,,se. they maintain. 11 would be rubber-stamping a 
P~es1dent's effort to remake u,e law of the land - and to 
roll back const1tu11onal protecuon oi abortion rights -

. lllrough appointments to the Court. 
The liberals are c1ting e,cper1ence going back to the 

debates at tl'le Consrnu11onal Convenuon and the Sen• 
a1e·s re1ect1on 1n li95 of John Rutledge. President Wash• 
::igton·s nominee to be Chief Jusnce. largely because of 
'.!le nominee's oppos1t1on to the Jay Treaty wail England. 
In u,e 11110 centuries following, tl'le Senate has reiected or 
fo rced the w11hdrawal ol nearly 20 percent ol pres1den­
r.a1 nominees to the Court. 

Recent confirmation battles. even the liberals · at• 
·1ack on Just1ce W1lliam H. Rehnqu1sl's elevauon 10 Chief 
Jusuce. have focused on allega11ons of personal m1scon­
duc1 and verac11y. But ideology was one key issue wnen 
President Johnson was forced to w11hdraw his nom1na­
uon oi Jusuce Abe Fortas to be Chief Just1ce :n 1960. r.ie 
senators opposing him included Strom Thur~ond of 
South Carolina. now senior Republican on the Judiciary 
Committee. who took u,e occasion to filibus ter against 
the libenl •ur.~tir-.1den:e o! ,~e War:-~:-: C.:,ir• .H~: :-:::; ·,.. 
arc ri. EaKer: ~- :-:::·.., W-::ie ~0use C:-:1ei of S:a!!. 

~ ldeo1ogy has assumeo such prcr.::nence :n the ba : :: e 
· ·over Judge B_ork because hts vote and 1n1ellectually mus• 

cular consel"Valism seem so likely to till tl'le Court 
sharply to u,e right on such poht1cally and emouona ilv 
charged issues as free Sp@eCh. a!firma11ve action. reiT ­
gion and, most conspicuously, abortion. In many 5-co--1 
dec1s1ons on these issues. u,e man he would re~ lace. :!".e 
moderate•t~onserva11ve Justice Lewis F. Powell Jr. 
had voted with the liberals. 

Judge Bork's eventual confirma11on. even bv a 
Oemocra11c-controlled Senate, seems probable. tho-ugn 
not assured. But with Senate hearings unlikely bei'ore 



Laoor Day and a fir.a! voIe u_nlikeiy 
be fore the C~ur1 ·s new ter m be;: :ns. 
the process promises to~ one ~: ,ong 
dura11on and unparalleled feroc :ty. 

L ibera l groups say their crusade 
lO stop Judge Bork Wi ll be lhe,r 
ma1or prIor1ty of the Reagan era. 
They will be pressing senators who 
are seeking the Pres idency, espe­
cially Joseph R 81den Jr .. who as Ju­
d1cury Committee chairman will run 
the hearings. 
· Pres1de!"l1 ReJgan and hts sup­
porrers on :he rigr.i wt!! ;:iush back 
·• ·1 th equal passion . The 3ork :,or.,Ina­
uon represents a last . best chance to 
advam:-e Mr Reagan 's socia l agenda. 

Genial and Tough 
At the center of the storm stands 

a big, bearded. genial man. long a 
prom inent critic of the ··1uuIcial ,m­
penallsm " he ascri bes to the " mod­
ern . activist . libera l Suoreme Court . .. 
Mosr conspicuously . Judge Bork has 
denounced the l 9i3 dec:sion 1dentifv­
Ing a c:onslllutJonal r i gt:t 10 aoortion. 
anc It s~ms clear he would provide 
the fifth vote 10 narrow. and perhaps 
overrule. that decision. 

L1oer~ as ·• ·el i as conserv ative 
fnencs and assoc:ates praise Judge 
Bork as a oeep thinker whose hard­
edged theories are devoid of -bigotry 
and tempered by a readv w1t. who 
c.Jn e:i)oy a mar11nI or a friendl y debate w1th strong 1deo­
logIc.J I aoversan es . :le ,,.·on the American Bar Associa­
t:on ·s highest raung · .. nen nominated for lite l,nued 
Stares Cour: of Appea ls for it:e Dismct of Columl:na. and 
lhe hunt for clouds or. his ,ntegriry has b~n unava1l1ng. 

To his chag ri n. the -SO-. ear-old former Yale law pro­
fessor has ~en known to the public ct:1efly as the Acting 
Attorney General ,,.·ho fo llowed President ~1xon ·s order 
lo d1sm 1ss Archiba ld Ccx as the first Watergate special 
prosecutor in lhe I 9i3 " Saturday !'-light Massacre." 
.,.,·h: ie o;,:,or.er1Is have oe:,1ored his 0 ole in that eoIsode. 
s-: ~e ~:e:. '.:' 3r: : : ::a:-: ts .: -l y re ac •~-· --::~:::~101;¥ aorK :;·~c• 
;x,ne rs ~--esi. :c;, .,,:ny '. t"!e ~e :-: a t~ :i ,-::~. d oe any ~ -:i:--e 
I r :iuoIeo rio"' :nan It ·. ·as ·-men rt conI1rmed him unam­
mouslv In 1992. 

His wrnings both as a scholar and as a Judge clearly 
put him very far to the r: gnt on the spe-=trum ot respect• 
able legal thought. The Jaw of the land would be very dif• 

ferent loday 1f Judge Bork had been in charge over tne 
last few decades. He has denounced, for example. lite 
"one person. one vote" rulings of lite 1960's and decisions 
s1 r: k1ng down poll taxes and protecting the advocacy of 
overthrowing the govemmenL 

Wh1Je· public controversy has centered on Judge 
Bork 's denunciation of the abon1on decision. his posmon 
on that issue Is far closer to the mainst~am of legal 
scholarship than some of has other views. He is assailed 
for what he terms "deference to democratic choice": his 
view tha t the 1ud1c1ar;- should not override lite social 
policy choices of elected officials by " creating" nghts 
,,.. ,th no spec: f1c basis in the Cons!llut1on 's language. 

It 1s- a measure -of how deeply the inslltution of judi· 
c1al review has taken root in Americ:i lhat elected sena• 
tors are feellng so much pressure to reIect a nominee 
,,.·nose ph1losoony rests on the premise that legislators 
sn ould make the laws. 



;chael Baront1 
c>.Tt: z-r-n 
•~ct: ..ft~( 

· · rk: The Liberals Have It \lrorig 
.;enls who have jumped so enthu.,i­

o . .11y into the b.1ctle to deny c:cnfinnation ti) 

.ge Robert Borx don't seem to re:ame it. but 
·y ~ fighting yesterday's t.tties. And--u ·· 
'Y ue so unfortunate as to wm. they risk 
mg tomol'TOw's leg:di)Oliticai W21"S. 

Bork. I think it ~ fair to say, is the dosest 
ng we have to a principled believer in judjcial 
,tr.tint-the idea that cowU should overtUffl 
" ' passed by liegi.sl.ature only when the law 
ilat~ an .1bsoluteJy dear constitutiorw prov;. 
)(\. His atUC'kers do no< really contest this 
opo51tion. Llber:d.s don't like him because 
ey fear he would re{use to overturn laws they 
ci't like. not.ably anu-a.bortion laws; they don't 
11m he wowd overturn l.lws they f:ivor. 
If that's so. ~ 13ori< is ~ctly the kind o{ 

s.tice liber.J.s should w.1nt. Right now, and 
abably for as Iona u the 60-year~ld Justice 
:,rk c:\n be expected to serve. judil;ia! re­
r.i int works far the liberal:a on most is.sues. 
menon courts are mostly conserv:ttive. 
menc:in le,risL1tures are mostly libeni Once 
was the other w:,y around. ana it ...,::1 in 

;er11ls ' inte~t to m;ike court! more powerful 
1d l~g1sl..cures le55 powertuL But tod.iy liber· 
~ h;we no rea:.on to look for ,ust~ or 
xtrine~ to overturn wh.it lt-g1~ture, du. 
'. ·, \ >ioul<.J be looking ior just11,;e, and doc· 
._.: · ;; : :.c will lee leg1:.l.1turh 0 acts :it.ind; 

.. ;,.>· ,y not be 00'-11.>us th.it ~sl.1ture:i are 
.x l:1v. e::,pec;:iJlv to th~ an thr- w:ir­

t . b;1d,.rooni:. 01 W:1:.hin~on liberal lobb1~ 
. r.o 11n.w1 11~ Ameru.::Ul leg1:,l;it~s :i~ peQµled 
,, , ,:,. '-\ ·- ..__. :-: , ,-: ·e:-: .and Jerrv F:llwel.b. 131.t 

· : ;>re;:::: .::i ,e~ :~. ,l..; :-s .- ~e l..e:r:oc:~t:i. ,1na 
r.ey u::,u.11ly chooJ..e l1bt:r;il le;1cter~ Here 1n 
: ongre:.s. Jim Wn~ht-.1 i.:ommmed liber:u on 
:'.'C'Ononm:.s. t~ only n.1tio11.lJ pohtid,in gutsy 
~nough to :,pe;.k oot for ;i t.ix iucrea..e. ;ind alert 
to civil libert1~ as well-sue~ Tip O'Neill 
Js Hoir.;e ~pe;1ker. In C.1lifomi.a. WiUie Brown,• 
bnlli.1ntty sli.JlUuJ black from S.,n ~ncisco. is 
spe:iker: Ne~ York ':; ~;iker is a liberal Jew 
from Orooi<.lyn, Melvyn Miller, Penn.syt\'ilni.'l 's is 
Leroy Ir.is. a bl.1dc from Pittsburih,. · Spe;il<MS 
~ge K~ri.in oi Mas.sad\usetts. Vern Riffe 
of Oh10. G.,ry Owen oi Michig;tn, Michaei Madt­
g;tn ci. lllino&S. Tom Loftus oi W' ISCIXISin, and Jon 
M alb oi F1onda are all Democnts. liber.us an 
mas.t mues. 11¥1 Wfl> poiitia.l ~ to 
boot. Bill Hobby, wno nn the Teua 1m1te. a 
the ma.in KM"Cle there for spendinc men on 
education &nd ~re.· And 30 an ii ~ 
sutes; but we've already covered the mtes. 
~mostAmeriamli\le. 

Comll,\re these lc-gisliltures with the C0WU. 
Most feoe-nl ~ges oow are Reapn ai,poin-, 
tee;, and while the b.Lance wowd be d\an1ed if 

"'!OCnt won in 1988, that's no( a sure 
The ~II by a 2-1 YOte oi Qije{ Justice 

Sird ~ left the ufilomia courts in the 
I ol pootlC\J conservatives ~ the 6nt 

._ • in 50 rean. M.rio C4l0ffl0 in New York. 
h.1:5 followed a policy ol DO( ~titil ~ ~ 

further any liber2' ideoioa, In the law s::nooa 
the bac:xen " libenJ pdicw theories are on 
the ddeMivl:. and much oi the new debate is 
on the right. The argument there is whether 
judges lhouJd cwe~m laws passed by the 

legi:slawres a vioiatians oi eainomic liberty. 
On that argument Judge Boric is clearly identi­
fied as one who woukln't OYertum such laws. 

&t the iiberals who are arawn1 apinst 
Boric aren't thinking about the cases see,c.ing to 
overthrow the liber:ll bws oi tcmocrow. 
~re taikini ibout decisions overthrowing 
the cousemtive laws ol yesterday. (Most ludi­
cr'OU3 is the argument. advanced ew111 by The 
New Yori< Times. that Boric might~ cne 
1965 decision overturning the Connecticut law 
that twined contraceptives. That's a danger 
only if you think that tome legislature is about 
to pas.s a law baM.ing candoms-no< terribly . 
likely at a time when m.,ny think condoms are 
our front-line protection ;ipinst AIDS.) 

Foremost .1mong liberals' concerns ii abor• 
tion. It w;is the pro-dloice groups which tint 
loudly att.icked Bork and wtuppe<i the Demo­
crats into line; the National Abortion Rights 
Acti.on L.e:igue snapped iti. fin~ arid Joe 
Biden. doing wh.it he said he'd never do; · 
jumped. The pro-choice crowd fear$. reaiisti­
clily, th.it Bork would vote to overrwe Ro. & 

Wad.t, the 1973 deo.sion that overturned ail 
state anti-abortion law,. We would be back. 
Edward Kennedy says, to the days oi back,lley 
abol't1011S. 

This is nonsense. The voten don't w..nt 
ibomon outlawec.. ..nc the mostly libenl ~ 
I.It~ are nO{ gw.g to vote to ou~w It. 
About a dozen states today pay for Medi.c:::ud 
abortions for the poor; they're not likely to tum 
around and ban abortion for everyone. Even in 
the suppo:9edly daric .1ges before ROI & Wadi, 
legislatures were moving r2pidly tow:ud legaJ­
iz:ation. In the five years before the decision. 
lepjawres in 18 states with 41 pen:mt oi the 
natica's population libenlized their abortion 
laws. otten to the point ol :uJowinc ac,.xtioa on 
demand:. On the day the decision came down. 
about 75 pen:mt ol Americw lived within 
100 miles oi a place where abortianl wer-e 

legal Other ~tuns would surely have 
liberaliz.ed their abortJon laws in the legislative 
aession.s ~ beginning as the Supreme Ccurt 
spoke. (Bob Woodwvd and Scoct Armstrong in 
their ~ '"The Brewen: report that JustJce 
Potter Stewart. in!luenced by his daulhter, felt 
that few ~tures s,e,emed likely to amend 
their abortion laws. 0a uu., political judgment 
he couldn't have been wronger: the legts!atures 
were actin1 more rap;dly on this is5IJe ~ 
cney have on almost lily is.sue in 200 ,ears. oi 
Amenc:an history.) 

Today the bbenJs who ~ that Iegi:,­
latures will put abortionists in lea irorb .re ;use 
as wrong-as th.e right-<0-Wers are begwung to 
realize. with a sinking he.a.rt. A decision ove-rrul­
ing Rt11 & Waa, would make pro-citOtCe lobby• 
ists woric harder in state legislatures, which is 
where Justice Branden used to s.ry liberal 
re!ormers should be bmy woriwlg, and would 

• Corte a lot ol state poiiticians to ~ke a stand on 
an iuue they'd prefer to straddle. But that'i 
what lobbyists and poiitic:ians are paid for. 

Boric is not aoing to ..:,te to OYeftUm the Civtl 
Rights AC!. (thouah he may say it means what it 
says and what Hubert Humphrey said it munt: · 
that it forbids racial quota.S). he is not going to 
overtum laws that can't be justified by free.mar. 
lcet economics (a.s Judge ~ Pcsnet- would). 
and he is not aoinr to overturn the gnduated 
r,a,me tax or welfare prognms (as U~1ty 
oi Chicaao professor R.i.:hard Epstein might). He 
is not Pl to write opinions that give thou­
Silnds ol ~tive and ,ometimes ,mt pwn 
stupid state and local pdges a wunnt to 
overturn 1a .. ~ th~ don't W<e. The iloe:'lls u-e 
no< !ikeiy to be intltell mother Rea~ar. l~.n­
tee who wowd be better for them er.an con<. 

. They should hope they'~ hay enough to 10.se 
their fight to bb:x hi£ axmrmation. 
T1u uwiu~ i.r II lllefflbw of~ u:iitor.al. pagt 
staff. 



(!JJr ~rur !Jork (!\mrs 
Bork's Evolving Views: 

FAG:E: A-1 
V lsll lO Sen.1110 rs 

The Judge paid courtesy calls on too 
Senate Republic.ans todav . The nomi ­
nee v1s11ed Senator Bob Dole, the Re ­
publican leader : Strom Thurmonc of 
South carohna. ranking RepublJc.an on 
the Judiciary Committee, and Alan K 
Simpson of Wyoming, the Repub lic an 
wh ip. 

Far From the New Deal 
By STUART TAYLOR Jr . 

S.,C:yt ua f'lla,.,.. " Ot"'I T•-

~ ·AS HI SG70S Jul y 7 - Juoge Rol>- i 
en H Bork . whose nom1nauon to the J 

Sup~me Co1.::-t has spa,.·ned a bll t e- r . 
ideo lo.: 1ca l ba ttl e between P res1de!'lt '. 
Re.aga·n anc Ser.a te liberals . said toda \' : 
that he was no t asked his views or ! 
asl.ed : ~ ma ke comm11ments on sp,e,- · 
ci f1c issues befo~e Mr . Reagan chose · 
him las t wee ... . 

•· Notxxl v :-. as ever on this JOb or any · 
othe r Jobs as ke: fo r any commtt· 
ments ... J uoge ac~k said 1n an hour­
long interv1 e-... today . ·•1111as never 111 · 

ten·1ewec as to where I stood on an y­
u, in g .. 

Juoge Boric whose positions on 
ma n·,· lega i issues are 11;1de!v kno"'-n 
from. h is vea~s as a Judge anc scholar. 
otnerw1s~ !: r:-. n ed h1:n self to quesnons 
abou: h is perso:-:a i backgrounc and u,e 
e \'oluu or, of !": 1s v iews . He brushed 

8 -...·a , · llol'l tr. a laue: r. a ouesuon about 
w ne tne r . 1f con'. ::-med. he m 1gnt have 
s.: :7i e s:.: :-;:-1ses 1r sto re !o:- :he Presi ­
dent "-·no ap ;:,-:: !:i ted h1:n . or :n :g!". : even 
sur;:, rise hims~ !'. . Such has ~en the 
ca se for s.c ~ ~ p :-e\'1 ous Su pre:-:,e Court 
no:-:, 1r. ees . inc !u::::i g Ea rl \l.·ar ren. 

Che,..1n2 , ico11ne Gum 
~- ,,. ,: ·.., ::: •,4 :-- ~ s::. :.; . :r. -.: s ~: ~S i. de-

1..1 11 e-; ne"' sp a;,e ~ :nt e~..-1~-... sin ce his 
nom :nauon " l rea lly aon ·t kr.o,..- and 
r-rr. no t go ir. g to speculate about 1t." 

Toe 60-vear-o lc Jurist an!wered 
questions t~a y at his desk. u, rolled -up 
sh 1~ s1~,·es . occa5 1ona llv popp1r.g a 
p1e-ce of nico tine gu m 1n his mouth. an 
as ntra \' l11tered -... nh c:gare tt e bu lls in 
f ront of h im His once-red Brillo-pad 
hair and be.a rd were fled(ed with gray ., i 

Two secretanes bustled 1n and out of 
h is office beanng lelephone messages 
&11d 1ud1c1a l business. • 

Judge Bork decl111ed repeatedly , but 
w1 tn a smile. t.0 answer quesuons that 
fl m ed with the boundaries of the cond1 - I 
uon ne had placed upon the 1merv1ew · J 

that he wou ld not discuss his current 
views . current issues or his nomina - I 
uon. ·and that that his d1scuss1on of h ts I 
pas t views shou ld be under.;1ood only 
as persona l l'us to ry , n01 as an 111dex to 
his curren t pos1t1ons 

He did recoun t some s1 gmf1can t 
Cl'langes 111 his views over the past 35 
ve a rs : 
· QWh1 le in la....- school he converted 
f r:im a m ix of Se-... ~a l li bera li sm and 

Eui;!ene V . Debs soc1a1Jsm to a more 
conservative point of view 

q As a Y • le law professor he aban­
doned ar . el1ort to develop a compre­
hens1\·e ··u,eory of when governmental 
regu lauon of humans 1s per m1ss1ble ." 

q He inmally opposed but later sup­
ported a key CIVIi rights la11o·. 

q He reversed his pos111on on some 
issues in cases pending before the 
L'n11ed States Court of Appeals for the · 
District of Columbia . on which he has 
sat since 1982. 

Lengthy Evolution 
"I may have given the 1mpress1on an 

the past that I was pretty confident of 
my views and sull changed them ." said 
Judge Bork. known more for the phllo­
soph1c.a l cons1ste0cy and rigor of his 
conservauve views than for flex1b1lity . 
"Your intellectual evoluuon. one hop,e,s . 
will last as long as you do." . _ 

"In 1952. I ,..-as out on a street comer 
with m y wife. passing out leaflets for 
Ad lai Stevenson." he recalled . " It was 
the years '52 to '5◄ when I had this ex- : 
penence that changed my mind.· · ! 

Toe expenence. he said, was an expo- 1 

sure to ·· serious economics. " largely at ! 
the hands of Aaron Director, an econo- , 
mis t on the Univers ity of Chic.ago Law , 
s -~--: ::,oi '. Jcu!ty. !t .. -,. s · •3 i: •.: 1e o:: li ke.; 
con, e r s1on exl)'! n e!'l ::e. he sa ,;:_ ,:;:-- e . 
U'llt mace him see the .....,ar id " alto- · 
gether differently ." The central les­
son : "A free economv. wtthin obvious 
limns . .produces gre.ater wealth for 
people in general than a planned econ• 
omydoes." 

His Nickname: Red 
Judge Bork ~unted per.;onal de­

t.alls ranging from his childhood nick­
name ( Red ) to how he nearly became a 
journalist 111stead of a lawyer and how 
he had to argue his first case before the 
Supreme Court as Solic11or General 
1111th less than a day to prepare. 

Judge Bork chafed a bu at the label 
"conservative" that has been freely 
&pplled LO him . "I think things are a lit­
tle more complex U'lan that ," he said. 
"Just in general. you will find among 
liberals . you will find among conserva­
tives. pe-ople in each camp who dis­
agree • ·1th each other about a lot of 
things. some of them qune impart.ant 
things ." 

He said at one point . ··My present 
pohucs are really not importan t to any­
bodv " 

He has often expressed the view that 
judges should ngorously avoid allow-
111g personal political views to influence 
their dec1s1ons. and should . rather. con­
fine themselves to interpreung the m­
t.enuons of the framers of the Consmu­
uon and of the le!!1s la1ors and execu­
tive branch offtc1a Is respons1bl~ for 
selling social policy . 

Both SenaLOrs Dole and Thurmond 
spoke later on U'le Senate floor , urg ing 
Democrats to complete the conf ir m a ­
tion proc~ings in time for the open ­
ing of the next Supreme Court ler '.Tl 
Oct. 5. "The country will suffe r af the 
Court 1s not at full strength ," Mr. Thur­
mond said. But there 1s a chance u-.a t 
the process wall not even begin ur.: 11 
September. Senator Joseph R. Bide:, 
Jr .. the Delaware Democrat who hea ds 
the Jud1c1ary Committee. 1s to mee t 
with Democratte members of the com ­
mittee Weanesday to discuss the 
schedule. 

Judge Bork was bom Marc:h 1, 1927 , 
in Pmsburgh, the onlv child of what he 
descnbed as a m1ddle-class fam1lv. He 

\

grew up there and 1n the near by suburb 1 

of Ben Avon. His father was a purchas -' 
I ing agent for a large steel compan v, 
and his mother , before her marriage : a 
schoolteacher. 

He attended public schools. ranking 
at the top of his class. Joined the deba1 -
1ng team and gave up football as a 140-
pound sophomore because . ne sa id . he 
kr.ew what he was best at. He ....-as ·· ed 1-
to r-1n-<:h1ef of 'the school paper ar,c 
class president. tha t sor t of thing ... 

He spent his senior v~ar at He •. ::, . 
k1s~ . a ~~ .... ~ ~2 i 3.:"".~ :: :-~~ ~:1: :-: - / 
scr.oci . as the qua :1: :,- oi h:s ;,u: ,:: 
schoo1 decline<:! bec.ause manv of tn e 
best reachers were dratted for service 
in World War II. ' 

He JOtned the Marine Corps out of 
"youthful vainglory," he said. He ..... as 
tra1n1ng fer overseas dut y wher. the 
atomic bombing of Japan ended the 
war. and he ended up 1n China for a fe-...· 
months guarding the Nat1onal1s t Chi ­
nese supply hnes. 

'Your intellectual 
evolution, one 
hopes, will last as 
long as you do.' 

After the ....-ar. he graduated from the 
Univers11 y of Chicago 1n less th::i n t .,.,.o 
years and sent for an appl1cauon to a1-
tend Columbia Joumahsm Schoo l 

"Thev said tha t if I'd go someplace 
else to c:olle!!e for a while. they d se nc 
me an appl1ca11~n blank," he reca ii eo 
" That didn't cheer me up, so I went tc 
law school. " 



He entered the Un1vers1ty of Chicago 
Law School still "somewhere between 
a follower of Eu2ene V. Debs and 
Franklin Rooseveii'. 1 don 't know, New 
Deal." But in hts Ui1rd year. under the 
influence of eainomIsts including Mr. 
Direct or, his viewpoint began to 
change. 

A Different View 

"I think a lot of people 1n the law and 
econcmIcs movement have had that 
kind of an expenence," Judge Bork 
said . "They h11 a social science which 
suddenl y begins to give them an organ­
iz.ing wa y of look 1:"? g at the world . that 
thev 'd never had before. and It does 
mak e a d~p 1mpre.ss1on, and II does 
have the effect of mak111g you s~ the 
world Just differently, altogether dif­
ferentl y. " 

Judge Bork stressed. however, that 
he was not among t.nose theorists who 
saw economic ana iysIs as the solution 
to every legal proolem . 

After law schooi. Mr. Bork went to 
work for Kirkland & E l lis. a prominent 
Chicago law firm, working on complex 

In a dec1s1on ,.-rnt er: by Judge Rob­
eri H. Bo r l:I . a Feae ral court bacl:led 
the right of ban~s :o offer inves tment 
adv ice to the wea itn _\'. Page DI. 

lit1gauon esoec1ally anutrust cases. He 
stayed from 1955 to 1%2. becoming a 
partner. 

··1 reai1zed I 1,1;as going to be doing 
the same kind of thing over and over 
a11ain . 1n d1llerent contexts. but roughly 

· '. :" '· s1r.~ v·- : -: ' ·_~::-:: ·· he £ 3 1d. " an': I 
. :- :: ..1 1::, ~ . .;; ..: .- ~ g: :-:~ .:: :~ .a'-" ·• ·1;.r. :::J~ 
1 sor t of t l': ::ig 1:, r:-: ::ic. : had gone into H 

w11h a rather mon! 111tellectual interest 
in It." 

After ser,ouslv considering an orrer 
to be a writer for Fonune magaz.ine, he 
took a teaching JOb at Yale L.aw School. 
He staved ~here un:il 1981 except for a 
sum as Sol1c11or General of the United 

, States and Acung Attorney General 
· from 1973 to 1977. 
, . I t was at Yale. Judge Bork said, that 

I 
he " had ume to try to get my ideas in 
order," sumulated by "endless dis­
agreemenu " w i til his best friend. Prof. 

I 
Alexander Bicke l. one of the nauon ·s · 
foremost CDnslltuuonal scholars. 

'He ~·as Right 

"I thought II was possible to work out 
a theory of ""'hen governmental regula-
11on of humans Is perm1ss1ble , and on 
lhe other hand when indIv1dual free­
dom is ~u1red," Judge Bork said . 
"Alex thought lhat was wrong, tha1 
such a theor.· aiuld never be worked 
out , and after a period of years of 
teaching tt with him, I became con­
vinced he was right " 

Instead. he said . "I came to agree 
""'llh his amcle on Edmund Burke 's as 
the proper approach to politics," Judge 
Bork descnbed this as " a non-abstract 
approach to government and pollllCS, a 
prudential, balanced approach, the 
value of communnv, the value of tradi­
tion. a dislike for sweeping abstrac ­
tions as characterized the French 
Revolution, a desire for a more hu­
mane soc1etv lilan that kind of abstrac­
tion produce·s." 

Jud~e Bork noted a 1963 magazine 
article he wrote assailing a proposed 
Federal c1v1l rights law that would 
have barred owners of restaurants, 
hotels and other public accomodauons 
from excluding blacks. In his article he 
called it an uniusufiable limnauon on 
the freedom of whites to choose w1li1 
whom they would do business. Today, 
he called that view a manifestation of 
his lhen~xaggerated commitment to 
ind1v1dual autonomy against the state. 

Judge Bork declined to discuss the 
act that made him famous. his dis­
missal m 1973 of Archibald Cox as 
V.'atergate special prosecutor, on or­
der s from Pr esident N ixon. He was 
A c: Ir: i.: ~ttor.- ~-.· c; .. ., c. ~-, 1 1 t , ·. .. _ 

beCJ~Se
0 

!Wu ~ .. ;►.? !" 10-;~ ,,;; ;~.; . . • 

' 'I' ve tesufied about It ana I gu=~~ i .: 
tes11fy about it again ," he said. ' 'I'd 
rather not n.in through it now." 

Judge Bork denied a report in Time 
Magazine that he was " agnosuc " on 
religion . "That's wrong," he said. "It's 
a very CDmplex subJect about which J 
lilink someumes. I am not really an ag­
nostic. On the other hand. I haven ' t got 

1 a simple position I can lay out for you. 
I Nor do I want to. It's a fairl y in11mate 
i thing ... 
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_ Right and wrong 
ways to combat , 
the Reagan court 

Upon heanng the n~ of Robert Bone's 
nomination to the Supreme Court. Sen. Edward 
Kenned-.. -.-as not shy about his rcacuon. WRobert 
Bork 's Amenca 1s a land m which women would be 
fon::ed into back-alley abomons, blacks would S1t at 
segregated lunch counte~. rogue police could brw 
dov.t1 ciuzens' doors in midrught raJds, 
schoolchil~n could not be taught about evolution," 
Kenned-... reported. He rrught have added that a 
resemblance bcrwcen this fictional character and any 
person, lj..;ng or dead, is purely comodcntal. 

Bone is a legal thinker of inteUec:rua.l d:istlnc:tion 
and scholariy miown. The disadvantage of being 

Stephen Chapman 

selected for a poS"Jtion equal to his talents is having 
to be judged by people who ~ not. 

Democrauc Sen. Paw Simon of Illinois. an 
unapologeuc ideologue of settled convicoons, had his 
own doubts about Bork: "Is he too rig1dly 
ideoiogicaJ? Is he opcn-rrundcd?" Simon should be 
consoled by the knowledge that Bone won't prove 
anv more 1deoiogical or closcd-rrundcd than 
~-.~--:Ovd \1~"1~ or Wiiliam Bn:ruun. though his 
\ ~'!'"_., ,- ... 11 oe 1~ cor.g::~:11.a.i ::, the L::'-_ 

Three 3.IiUmenu have been made by those who 
oppose Bork's el~tion to the Supreme Court. The 
tim 1s that he is an extrerrust. The second is that he 
disgraced himself by firing special prosecutor • 
Archibald Cox dunng the Walefillte scandal. The 
tiurd is that. as a membc1" of the court. he will vote 
in a way that most Democrats won 't like. 1rus last, 
unlike the fim two. has the vmue of honesry, but it 
n:sts on a novel idea about the Senate's role. 

Boric is undoubtedly conservative in his views about 
the Consuruuon. Titis indinaoon shows itsdf in his 
overall philosophy, which holds thaI the CX>Urts 
should oVCTTU.le lelisla,tive and executive decisions 
only when they have dear textual authonty to do so. 

It is also rdlectcd in his conclusions about specific 
is.suc::s. He disagrec:s with the 1973 Supreme Court 
deosion lcplizmg aboruon. thin.ks ~denc:e illc:gally 
obwned by police shouldn't always be bam=d as tna1 
~dence. proposes to narrow the 1st Amcndm~t's 
free speech pro·tections and sees no CX?nstitution.ai 
protcaJon for homOSQual ~ 

But Bone se;,arates his l)C'litic:al prefem1ces from 
his constitutional j\ldgmen;... The Bone who says 
sexually explie1t matenal isn't protcc1ed by the I st 
Amendment is the same one who as sol.iotor general 
dropped ~eral obsa:rucy prosecuuons. Although he 
has endured much press abuse, he 1s distrustful of 
libel actions. Despite his fervent defense of the fr= 
market. he thinks the Constitution allo~ cxtc:nsJve 
rcgulauon of commera:. · 

8\lt Bork is no more an cxtn:mist than Ronald 
Reagan, who has been rv.ic:e elected Prcs1cfent by 
laJie m~ns-unless Kennedy wants to ariue that 
the Amencan people are right-w,ng nuts. Even by the 
more liberal sw..clards of law school faculues, Bone is 
well W'ltiun the boundanes of respectable tiunking. 
His vtews on the 1973 abortion ruling, for example. 
are shared by many liberal scholars who don 't want 
aboruon banned. 

The SaM'day Ni~t MassacR is an oquaily empty 
issue. Oniv a lunauc could beliC'YC that Bort fired 
Cox to heip himseif or to frustrate the mvcsngaoon 
of President Nixon. Boric had to be talked out of 
resigning himself by Elliot .Richardson, who had 
n:signed rather than fire Cox, and he successfully 
pressed Nixon to appoint another special i,rosccutor. 
Richardson now pralSCS Bork for his handling of the 
matter. 

That leaves the argument that Boric should be 
rejected because.he wilJ render vercbc:u that Ted 
Kennedy ·and Paul Simon won't like. Granted. th_e 
Senate has the right to use any grounds 1t wants 1n 
evaluating judicial nominees. but It has . a clear 
tradition of letting the prcsjdcnt have his way on 
their ;udiciaJ philosophy. 

KeMcdv's fondness for ideological criteria is newly 
acquired. Back in 1981. he and other liberal senators 
scoided cor..:;ervat· ·:s who raµrded Sandra Dav 
O'Connor; past .; .. ,:;port 01 aoor..1on as i,:"Ounas for 
voung against her. 

Besides, unless the Democrats dc::s;,air of ever . 
r~aming the White House. they should tiunk rv.ic:e . 
about ovemiming tradition. When ?resident Dubkis 
names his ~lac:ement for Justice Manhail. 
:)emocrats will pn:fer a defen:naal Senate. If they 
reJect a qualified nominee to the court bec:ausc .he 
holds unwelcome beliefs. they may find the dccwon 
coming back to haunt them. 

By all established criteria. Bone ought to be 
approved. If the Democ:r.1ts don't Like. the. a>urt's 
makeup, they should woric to change 1t Just as . 
Reagan clwlged it. The right tool for that job is not 
the confirmaDon power but the ballot box. 
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~hoes of Watergate 
Historical news qui%: What do Robert Bork and · 

Maurice Stans bave in common? One answer la 
Watergate. and now there is another one. Io tbe last 
few days ?resident Reagan has nominated both men 
for Federal office. Mr. Bork as an appetlate judge in 
Washington. Mr. Stans as a director of a Federal i.D­
vestment corwration. At this point the parallels 
abruptly stop. . 

Mr. Bork ts the man who earned out President 
Nixon's command that the Watergate special prose­
cutor be firea. i.n the famous Saturday Night Massa­
cre of October 1973. He was bitterly assailed at the 
time ("Nixon's Bork is worse than his btte," ~done 
poster), but he had a principled rationale. He might 
not agree with a -particular Pt-esldentiaJ order. be 
said. according to one account, but nonetheless felt a 
duty to carry it out. 

Mr. Borit. moreover. is a legal seholar of di.!tinc­
t10n and principle. For in3tance, he opposes the vari­
o:r .... ~ c -.ur.:-str!JpLng '::ltl!s that hsve been i.:nro•foced ln 
C.,--n6---es.s, a braver ;x,s;i:::,-ri t."'.an 1ny so tar WI!:: :-y 
his Ju.sua: Department sponsors. One may differ 
heatedly- with him an specific issues like abortion, 
but thoee are differences of phil090pby. not principle. 
Oiffen:nces of phil0&0phy are what the 1980 election 
was about; Robert Bork 1s. given President Reagan's .· 
phllasoi,hy, a natW'1li choice for an important judi-
cial vacancy . · 

The 5&Jile cannot be sa.id about the appointment 

of Maurice Stans to tbe Ove~ Private Investment 
CorporaJion. lt is a much less important job, a pan. 
time, two-year term on a 15-member board ODD­
cemed wtth foreign economic policy. Still. the nomi­
nation probably makes him tbe first person wttb a 
criminal record from Watergate to be nominated to 
Federal office. . . , . 

lt is true that he wu acquitted of obstructing jus­
tice and other cbarges related to Robert Vesm. the 
fugitive financier. But be aiso pleaded guilty to fiw 
misdemeanor charges of campaign cont?ibutim 
Violations . in the. 1.972 NiXan campaign. M finance 
chairman, the · former Commerce Secretary 
squeezed a record Sil> million out of contrtbuton. · 

• 
Cl?"CWMtances suggest that the White Hou.se 

wanted to hide the nonunauon. It •as announced at 
the most sluggt.Sh time, on a Friday afternoon, em­
bedd...o.d am'T.". ·: a dozen othe?" appomunentS. and w,th­
out e,q,lanauon. 

•Camouf1age notwtthst&nding, the nomination 
conveys dismaymg signa.J.s. One is that the Presi­
dent; wary of formal Watergate clemency, is willing 
to give a baclt-400r pardon. More troubling, It 
Implies White House indifference to the campaign n. 
nance law. Why, Inviting these inferences. did Mr. 
Reagan make this oomin.auan? It requires confirma­
tion hearings; perhaps the Senate CUJ find out. 
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-The inevitability of Robert Bork 
Ever since he went onto the federal appeals court 

during Ronald Reagan's firn te:ml, Judge Robert Bork 
has been thought . oi as a Supreme G:>urt justice-in­
waJung. That is S1JT1ply becrnse he is so clearly right 
for the job. 

Though he has taken public positions and written 
judicial opiruons that have Upset political conservatives 
from mne to o.mc, bis lctal philosophy fits with what 
President Reagan has aJ\1,-ays S3.ld he wanted: Judge 
Borx has been consistently ~ccal about using judi­
Clal power to set social policy. 

He does not shy a\1,-ay from enforcing the provisions 
of the Consorucon against poliocal inC'W'Slons; he has 
been vigorous in protec':l!lg poliocal debate against 
government n:gulacon, for aample. But he has no 
t.a.st.e for extendlng the reach of the G:>nstirution be­
yond the values 1t announo:s . in the text. This is why 
he has been cnocal of cxtc1cbng the Judge-made nght 
of pnvacy. 

·A former professor at Yale Law School, he has the 
int.eilec:ual strength to be a formidable spokesman for 
tlllS point of vi~ on the court. His scho~p both 
on and off the bench corr .. -nands great respect even 
among those tn the I~ proiesston who do not share 
~ , v,ews. And he !us a .,..,rry, direct and often clo­
.._, ~.::: : ·..,-:-::i.-• .; st>ie :. _: g:ve :-~ o;:~.lOr.s Spcc".ai force. 

Judge Bon; aiso has h.ac ;,rao:::ii expenence in gov­
ernment. A.s soi.Jc:itor general m the Nixon and Ford 
adnunmrauons, he ran the office that argues the gov­
ernment's posiuons in the Supreme G:>urt. He also 
served as acung anorne-y general during the Watergate 
~mpest, and du.ring Ea,,.-ard Levi's term as anomev 
general he was a close a.a-.iser on a wide range of 
issues. 

His record dunng Watergate surelv will be examin-· 
ed dunog his contirmauon hearings because he 
gained notoriety as the man who fired the first 
special prosecutor. Archibald Cox. Opponents al­
ready are· lining up to tr'\' to discredit him in' this 
way because they are air:ud he would swing the 
coun to the right. And par..sans will do anything to 
make the confirmation of a strong conservative diffi­
cult. But a fa1r appr.usai of Judge Bork's set-.,ce 

during Watergate will conclude that he acted 'w'1th 
integnry and honor throughout 

'When PresideDt Nixon ordered Am. Gen. Elliot 
Rjchardson to fire Mr. Cox. Mr. Rjchardson resJgned 
because of a commitment he had made to Cono-ess 
not to impede the special prosecutor's work. William 
Ruck.elshaus, depury an.omey general, also rcfu.se:d and 
left office. Judge Bork had made no commitment and 
recognized that the president had the authorirv to re­
move Mr. G:>x if_ he chose. He planned to · do the 
firing and then resJgn. But Mr. Rjchardson talked rum 
out of resigning for fear that President Nixon would 
appoint an acting an.omey general from the \\'bite 
House staff. 

Judge Bork took quite a beating at the time, but his 
actions left a strong indjvjdual at the Justice Depart­
ment to hold it and the spcciaJ prosecutor's staff to­
gether and to push President Nixon to replace Mr. 

· 0:>x with som_eone of equivalent integrity and skill. 
Judge Bork has nothing to apologize for. _ . 

. Though liberals ~ gearing up for a fight and a 
number of Democratic presidential candidates. in­

cluding Illinois Sen. Paul Simon, 'M.ll have k~· roles · l.!l 
the process, it will be difficult for anvone io find a 
reason for the Senate net to confirm Judae Bork. The 
principal ob'.~on to him is that he is a judic:al cm'.­
se:--.·acve. wruc:-: :.s no: an ~::!:'ic:-r~:: :-!..1.5.:::-:-.. :-i.::~ 
vi~ ~ well w:.::un the rruur..sueam oi . ..\.-r::n;.an 
jurisprudence; in fact. as a scholar and judge he has 
helped shape legal thinking in many fields, including 
const1tuoonal law. . 

Senate Majomv Leader Robert Bm:i has threatened 
to stall the connrmation because he does not bcl.ieve 
be has been getting cooperation from the \\ 1ute House 
on other maners. That is irresponsible. The Senate 
Judiciary Comminec hearings should be thorough. but 
they 5i:1ould not be used for grandstanding or delay. 
There 1S no reason today whv the court should have to 
begin its fall term shon-handed. 

If the memben of the Uruted States Senate are as 
intellectually honest as Judge Bork. they will have no 
choice but to con.sent to placmg him on the court that 
he has seemed desa.ned to jom. 



The New iork 11m~s, June~, l~bl 

TIii ,.,.., Y llrl nm.tr- %.111111 ~.. -• 

f orme_r ...:~ollcllon ~neral An:hlbald Co&, left, and Roben H. Bork y•terday at a Senatt 1ubcommhtN btW, : -~~ 

2 Ex-Solicitors General Oppose Bill to CurbAfl~rtle~ 
B>B~R.,ARD'-EI:o-;RALB Republic.an ot Illtno1s. declaring that : thatonecanacceptthatsuchawusonof 

,.-- • . --.. .... ~ , .. ., ~ ,.,.. humar. lite "shall be deemed to exist : careful 1Cholars-ex11t1-i1-if.one..belleves . 
.. A~Hl:SGTO~ . :-...--:e ~ -Two trnr.:.!~m~ru:rpoao" tbc:crbY &,!lowing , th&ttheenUreuniveneofca.retulc:onstl• . 

,..,,..,,.'. 0 ~ G-!:1e,s : A~cni::>ald Cox 1SJ1d , stAtes, 1t they choose, to prosecute ab!:!~_uonilicholars11c.atennm!li«itiith6Se[ 
.~ , :-- - H 8 -J rK :c :c 0 Senate pane : coo.. uon as murder . The bill. wtuch ls sup- I who teach at certiln insiltutlon1 an~~­
: '":a- ;::-::;prr;~ :eg:~lstior: ,e-eion~ 10 make-· ~::!_e-d ~y Ser.a tor East. a Non.h Carolina I certain poUt1cal-and-legal-Vle-w1.~e 
,,r, ,r :o, r. ,;: .,-i,:a , 11,d,S uncor .. ~t1tut;0!18 I. a epublic.an. IS 'based on a clause oi the~ tetmeaUttee Ytews 1el~«M11 .. ·.;,.;.,,...;. 1 
. -~ ~ :-:--.•:' :; :. , t:-ong cis"',.:r~ment from l ◄ Ul Amen<1ment that empov.·el'! Co:n· : ;:::================i-
~•-,L· ,-: ,ie, ,ie~111 exp,:"r..s g~s t.0 enforce gu.anuttees of due pro;·; 

'--~•c.<, : r.;,; ~rort' r. r.e .:uuiciary Sub- ces.sa.ndequalprotecuon. 1 

. - •- . .. - ·--: •.~t' s~;: .. : ~: .·· - ; '. p 0 ...,e.-, Eraac:ment of the Helms-Hvde bill. said I 
.., ,.. •. - . ..l - :;;. :-. " ~~-u ((. ~ .. : . __ -:, ? c~ r-~ ~r Cv x, " wo~ . .:1 '..!..':<:e:-:":":!.!":4! !.,.;! ~S !: I 

· : ·-. .. . . ;-;:,v,,..:-~ dOo1r.1 or. s '.lr C.; x and !)a .ar.ce of ow- :.r.strn . .a1cr..s ... 
'-1: b,,r. -...,..: 1r, ~~nee t.hat Jt wa.s im- Toe appearance of .Mr._Bork_and Mr. i 
~r- -,•·: ' ,• Con~ress '.o tamper with the Colt at the crowde<i hearing stirred con-1 

. -· :. :7:d :t' .; .. tnunt y ot the Supreme Court . siderable interest . It wu Mr. Bork, u So, 
.. r. , ~. u .-h t' i G a ng.nt to abortions rn 1r,3 1tc1tor Gffleral in 19i3, who earned out I 

\1, B"rk. ::1e A...e!lander M. B1cl<.el Pro- Presidenl Nlxon's....orde~d dismissed : 
'.~~"', r ur P,.;bi 1c La"' at Yale L' ruvenrty · ~r. u:,x as special Watergate prosecutor · 
anc a con.s-ervauve \aw scholar , siud: ll1 the "Saturday night massacre ." The : 
· 11 !"'. 1, ,r ,.e are prepareo to s.ay that the cwo~chatte<ian<1smlle<iforphotogn- : 
C. uur. r.11s :,ecome intolerable IJl a tunda- pbel'! before the stan of today) he&:Jtl&,-1. 
mt'r,t .. ;,y aemocrauc &0<:1ety ~d t.hat i --.-------.----
tnt-re :~ no prospect whatever for getting Slx other witnesses appeared at the . 
, t to oeha ,,e properi y . should we a<1opt a , heanngs. which are sche<iu.led to resume , 
pnnc iple which contains within it the , in the middle of June. These were Profs. , 
5e-ed.s of :.he destruction of the Coun's en- Robert Nagel of the Cornell Univenity · 
; , re consunwonal role ." s Law School. and Basile Uddo of the i 

"1r Cox. a Harvard Law School prates- · Loy,:,la Uruven1cy Law-School~ 
sor . sa1<l that tile current anti-abortion hlstonans , Profs . Carl ~gler of Slan- · 
measure t>efore Congress " should be r&- . ford . James ~ohr of the _ l/nlversl~L 
Je<tt:'{j as a rad1e&I and dangerously W'l· Maryland in Baltimore. William Mann- i 

pr~ricipled attack upon the toundat1o.ns ot ner of Christendom College in Front : 
our consutut1onal1sm ·· Royal. Va ., and Victor Rosenblum of, 

At issue rs a bi ll span.sored b~· ~riator l'ion.hwestem University. 
Jesse Helms. Republican or !°'ion..ll Caroli- Cr1Ucl1m for Bill'• Oppooent.1 
na . a.n<l Representat:ve Henry J Hyde, Professor Uddo said It wu Wlthin Con- : 

gress 's power, "u a co-equal branch" of.!_ 
tile Amencan Government, to "decide a 
question not answered by ·anappllcable­
Supreme Court decision." Professor i 
Uddo wu especially CAU!tlC about legal : 
experts opposing the bill. I 

He sl!lgle<i out Prof . Laurence H. Tribe, : 
a Harvard Univentty constitutional Jaw ·,• 

. 5~.]!Ust, who recently told the panel 
that there was a "WlIJlffl7>rwtCl!l-t 
among "vtrtually all careful 1tudent1 ofi 
the CDn.sUtuUon"_oppoainl the b111~~ .. -:_-'.j_ 

Professor Uddo aald: "The on~ 
I 
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Nev. ChRllenge Focuses 
U pan . J un"sdiction Issue 

H\\T~ARTTAYLORJr 
.. ~- . • . •· · ......... _ .. _.. f•-

.., ~ \ H '. ~, <,TO:-. . March I~- An effor1 
••v , ,,,•-, •rvatl'·.--a ,n (")ni,:r~-, !O ~trip !I'll' 
-.q, r, ·- ·,· < .,urr .ind lower Fe-o~ral Court~ 
- ' ; ·.1 !"' · , cJ 1r :jc ir .. ~, C J .~ 1nvoh .. 1ng school 

; : ., ._ ~ r ' HI' ( '. )I. J.r.•J d br>rt 1\10 coulu iead 10 
~c.:i<.:JfT'l'r '. ;; : ,h1ft ,n Go,·emment 

.- ~. •-<: ► . .s ar-d ~ !ancl'5. 1n the 
v, !',. •if conceme-d legal e)(• 

.. f' ... , 
;'l(' ;• <.. 

4.Nll~s•~ : ! :tle bill~ pus and are 
cJ::>ht"1d by thl' Supremt­
(1Jun a~a,n.st const1t11t1onal · 

- ~,.J . l'~jleS . tht·V WOUid a lso apparently 
' e<1 ~ '. J enforcement bv ,tate courts of 
c->r'! ,c : ,r.11 1ntt'rpretat1ons of the same 
p ri ·, :,,on., o r !he Ft!'dl'ral Constttu11on . 
;. ,,r ,n,. r,r;i lime since 11 was estab-
1, h!"d • ht" Supreml' Court would be 

;-,11...,t"r tt--;., 1u review dnd rt"sol ve confl1c1·. 
,n,.: ,t a 1e cuur t n...,n~s 

._ prnpv<.o : b, Senator J~ Helms . 
R.-1.;h l:c :in u r '- nnh Carolina. to take 
a . .., 11 ·, f'~era l coun J11nsdic11on over . 
,: die ;:,lans for school pnyl'r ~ t:he 
:,t'r . .i i,. 1n :n but died 1n a House sut>­
<. ;~ .:T.: t:~ !ast ~·ear Opponents rear that 
··~a-be a,rt1cu i1 ,n tr1ts year 's morecon­
..... r. d :, -. t' Congre-s.s to stop tlll..s pn,pos.a l 
,mu 01:ier.s t~at -..,ould takl' away Fl'dera i 
,· uun ··.Jnsd1ct1on ovl'r busing of school 
c~.: :c ~r ror d~grega11on lnd abortion 

i ... :--.-o ~~ :~~ ~ --:~a!;r-.~ :n t~ Ho'.J.S.I:' 
,nc xr,.i 1e jw,; . .i,,· C..irr.r:i : t :ee; ma y 
:::.-g :r: next monu, on more t.i\an a dozen 
::,,, i~ :n ,m1X)Se ~tncuon.s on Fl'deral 
, 1/\Jr. ;unsd1ct1on 

f ht' cons111uuonal1ty of th~ and s1m1-
·dr propo-1als has ~ debated by 
<c riu i.i~ as "'ell LS members of COl'lire.s 
r 0 c je-<"aoes The!"e 1s no defirut,ve p~e-­
Ll~r.'. Al~ COl'liress ha.s broad 
;,<l"'l'I""' to r-egulate t.."le lun<1s of CLSeS t.i\.at 
may be decided bv :he Feoeral couru . it 
has· r-e!rained for· more tl\a11 a century , 
from enacting legulation designed to pre­
vent thl'm rrom enforcing con.utuuonal 
ngnts declared by lhl' Supremt" Court . 

A.5 the checks and balances system 
evolved . Chief Justice John Marshalf. in · 
the early 1900 's . ~ned tht' supremacy 
vf the Fl'der■ I Judiciary over Congress , 
and till'- states in matters of const11uuona1 
1nterpre1auon . 

~ 

nus year . according to Carl Anderson. : 
and aide to Senator Helms. '"there W111 be · 
a ~nous eNort" by con.serv.tlves to 
eruact le,gislauon restncun, Federal , 
court 1unsd1cuon ow-r school prayer and · 
busing. lrea5 In which ~ aaid ~~~ '. · 
preme Coort !'lad "usurped powers oot ! '. 
8l"lntedtollbytheu,nat1t11Uon.". __ - · :! 

·· 11,e · r-e a lot stronger tJ\11 year" on 
th~ 1'.S!ues. Mr Andenon said. He u.1d ' 
that Senator Hl'lrn.s and other conser.ra­
tl~ leaders would probably not push 10 ' 
hard for Jurudlctional n!Str1cuona wtth 
~ to abortion bee.aux thl'y are con- · 
C!!'fltl"llln.t on a btll that would ban abor-

, .... .-.... .. .. .. .. ........ ...... . -- •··· · 
~P""' i Io a oon 1vn l:)eoca u.~ Ll'll'y are cori­
c ...,t ra 11 ~ on a btil tl\al wouk1 ban abor-
11un 
~ 1mpetw for tile bills restncttn, 

Feot',..I ~ Jun,cllcuori comes from 1 
m&l'ly ~rvauve ouc,..,e OVtt Su, 
preme Coun dKis1on.s ~r 20 years. TIM! 
Jwuces h.a~ proh1b1te-d prayer 1n public 
school, u an u.nconstlN!lonal "establish­
ment of re1Jg1on ." have ~u1red ~tng 
10 oeseg~ate public schools. and h.a~ 
stnxk aown st.ate la~ r-estncttng thl' 
ngiit tD abOrtions 

Unl1lle pending propouls for CCJ'U'tltu­
t ,oral amt'ndmer.u . le-g1slat1on restnct-
1ng F~f'ral cuun.JunsdlCIIOO would not 
l!:~t ,)' ovt'rrule t~ precederlu But 11 
-1<.1 1d remo~ the authontv of tnl' Feod-
1:"ral Court.!! to enforce them · 

lrowd t.-v, It to Slate Court1 

P.1 1~ >r0u ld lea,·e 1t to ~tate coun.s to en­
fr, rce !heir own · int erpretatlon.s of the 
L ,in.,tt tutlon 1n th~ areas , applying 
p~vtcJU.~ Supreme C=n precederlu or 1g ­
n,.,n~ t~m 

Tht- pnmary attraction oft~ bills to 
corul'rvatwes 1s Ll'at they wuuld be ea.s1er 
to enact ~n cons11tut1onal amendmenu. 
wh1c.h mwt be approved by a tw~tJun1s 
v-o<e 1n each House of Cortgress and nl!l­
fted bv 31! states 

The. coun junsdict1on bills would 't,e.. 
c-ome ,aw If p&!\.'led by a ~1mple maJonty 
" ' e.cn H~-.e and ~l[{Tled by lhl' P~1-
deri: <UbJe>ct to jUd1c1al l'?',i~ of lhe1r 
( 11n.•t 1tut1onaJ 1tv 

4. ' thrl"11th Cong~~ tlas no power to 
o,·ern: le try ll'g1sl11t1on Supreme C~n 1n-
1~rpre1a11on.s . the Constitution states that 
;bl' Supreml' C oun 's iunsd1ct1on o~r 
mOf;t ca.,e:s 1s subJect to '",uc.h excep-
1,nn~ and und!!r such regula!lons . u the 
Congress shali make .·· The lower Fed­
era i couru were established by C~=. 
not b, thl' Const1tut1on ,~ i i. and Con­
!(r'!!'$5 rias 1radll1onally determ1ne-d what 
;..,nl!.5 of ca~ may be brought be!ore 
. ..,..~ 

,.,._c;. ~'.'9'-· .,.• 1v t- 1 ,..."~c; i.1 t •1 r:. a~.; ,c'"',c' . ::. """ 
" '-' • ~- as r· :..._, : C:--.-'r :t.· '.'- E R . ... ~ .J f ~ .­
:,,. ~e L..i w Scnoo1 read lheie pro,-,5 1\Jr-' 
11s g"1r.i Co~re.., po~r to stnp the. 
Fl"dera i courts of J~nsdlct1on o,·" Jwt 
dOU\.. ! ar. v constltut :ona : 1s.s11e 

Vie• of Yall' Prof"80r 
, ~ ~-. •11e:; :~ \,( th-c' bt J'. -. ..:on.-;,de-r t h-em 

' """"" t1n..l pmbab i,· W1CL"1S ll (~IKJnal 
1 , l'r• •f RPl"-(-rl !+ Hurk u f Ya ll:' Law 

-.., , ~ . w ; 1t1( I t 

; • -, , tt: :-..lf H, , :-- k . ..1 L' t.."'!": .~'.""'9 1 !'-'~ .. ~(' 

"'''.°'~"<.I ii, S,1l1,1t ,ir <~nera i '"-"'-ler P~ , . 
J.-r. ·., -.,~ un and Fu rd . c ,uc::l"C '.11e Su . 
:-,:-e'.":"'r lc-....in tor " e)(cf"e'dinl[ : t • man . 
::a te :n its oec1s1ons on aburt :or. and :,._s. 
.r.~ Bui he oppose-d cong~s,on.a , a t • 
:ack.S on ;un5<1Jct100 as a ·· c-... re t.r.at r.-:ay 
-~•· a prec~t more damag1n,Q tl':an : .'le 
..., ron@ Supreme Co\Jn dec1s1ons 

l :berals ;.,ho appiaud !he Sup~:-ne 
, •'-',., ·~ lk-c 51ons on !oehoo l t,nvt>r ~ ­
: :-.j[ :tnd abort tun are ~ii : he m 0rr d ;•r=N 
" ' ""httl Jnhn Shattuck . a \l.,a\li : r,j[tor. tut>­
!" '"' '"' 1he .4.ml'ncan ( 1-, , L1'.°'o",.,1!"".! 
l 111'><1 .- .. 11~ the ·· 111ta,ll..111111hr 111<.).r-p,f'1\J . 

1"'1, , f"' , if th.- }-,....,h•ri,I '""'rta r..,. ~, -n . ..-~a • 
lt \l"",. l11\ Pt,,,...,. 

lf l ,a,11,.!U ,,.._.. \\AU I••• ar : ,.,, ,, .. t ,\a 
1, , "'"I' thr- , . .,.,,.,al '"'"1n1,,r 11 ,., , r p,...,..., 
!1 1 ,-nflll\lr" ~JtC",.: t(lt, '-' lM\.SC\tulhll\a ! n,~~ • . 

"1 1 'ihattu, k · ,.11.l , th<' SurrTm" 1-Q\;rt 
,h<>uJd ~Ink" them uown u v10,a i. r.J ~lh , 
tN' cons11111ttonal provu1on., on •h 1Cl'I : 
thOM' ngl'1ts ar-e ba5'ed and the pro,.·1,ion i 
mitkt~ the Const11u11on Ult' tupreme 1 
lo,., of the land " 

I 

- · ..... ····--···---- •• ,,,. '-Al• .... 
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Republican Senate conservatives are signaling Reagan not to send up the ~ame 
of Robert Bark far the impending vacancy on the Supreme Court. The 
r1gt1t-w1ngers vow to fight nomination of Nixon's former solicitor general 
because he testified against an anti-abortion blll decreeing that life begins at 
conception. 
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Dece~ber 29, 1984 

Posters in Metro 
'9 '9 T IRED OF Tl!E J,·11, B,·111 ~, ·puhl11·; ·· ~,ra1i;tbtforw:ird ant1-Reai;::in ,tatcm1:nt th:it 111.1<!,· 

a:,k:,, aru,t Mich.it-I L,·bron 1111 .111 ,inti• no pretext of ob~t1V1ty . No reason:iblc:.- ~ri.o 111 

ReJi:;:in po,te-r ht• -.nu1.:h1 In ch,pl;1v in would h:ive thought the scene portr:1yl:!d v.~ 3 s1n­
'-lctro subwa\· station,. Thl' photon11,11t:1i:,· und,·r i,:le photograph: the hghllni,t v.as different in the 
this headline shows the pn·s1dL·nt :ind .1 n11mbt-r of two halves o( the picture. the f1i:,.ires were not in , 
adm1mstra11nn offar1:ib ~ated :it .1 r.1hl,· idcl.-n with propon1onal i.izes and the artist even offcrL-d to add ! 
food and dnnl. . Tht.' men are lau~h111"' . . ind tht· a d1:;Cla11ner staung that the :;cene was a coml)Ol>lle 
president 1s pointing to the n,::ht side 01 thL· poster of photographs. 
,.-here another picture oi poor people and ra,1:il m1• But Judl(e Bork and Judge Antonin Scalia-two 
nonues 1s displayed. of the court's coni.ervative memben;-would have 

Metro officals.. who :.ell adv~..: to pnuucal and reversed Metro's action on even broader groul'ICi if 
adva:xy groups.. re1.9!d to n!'l'lt ~t' for t.lus l)Oblt.'!' 1t had been necemary. Both beueve that an a~ 
on the ground:; that 1t was decei,u~. 11k: olhl'f day. of a pohtical branch ol government cannot impose 
the U.S. Coort at Appeal:; ruk.-d that Mt.'tro had ~ prior restnint on the publiat.ion oi a political me­
lated Mr. Lebron':, nght to fn.>t: spt."t:d\. sage even il that me.age ii falle. NothinR compels 

This country. the Supreme Court s.11d :!O years Metro to ~ pohtic:aJ advertising for subw:iy , 
a~. has a "profound national comm1tmL·nt to the displays. but once the deosion is made to aa:ept , 
pnnciple thJt debate on pubhc 1s,ue:, ,hou!d be some oi theie statements. public offlciab cannot ; 
umnhib1tL'<i . robu:,t and w1<k-opcn." Pubhc al(cn- pwtt and choose what messag~acceptable on 
c1e-s allocatmi:: publK ,p:i,e for thl' t·xpre:.s1on of the balas of sub,ective judgments ofwtm' ii; "deri• 
pohttc.l ,,~..,., h:iv, a :,p1....:1al ob¥1:at1on to protect s1ve. exaggentcd. distorted. disceptive or o(fen- ! 
th~ nghts. s1ve." as the Metro regulation allowed. Th.it i:; an I 

In this cax- . Jud..:e Hobert lx>rk "'-Tote . 1t wa:; interference by the ·R()Vffnment with a citizen ':; 
easy to :.ee ,,,h.- the ,en:,orsh1p w:i, unwarrantl:!d. '. riRht to enR3ge in free polital di:.course. Th~~ 
The po:,ter wa, not deo.:epuve at JII : 11 was a ~'.- court's mesi.age b c~r and it is right. --3-'. 

I 
'-

\ 
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Judge Bork on the Bench 
A .\iU \G TIIE ~1:\NY docume!1ts that will 

be considered by the Senate durmg the 
debate 011 Jud!,!t:' r< 1)bert-Bork's nomination 

to the Supremt> Co"1rt art- the opinions he has 
wrmen during ti1e p,1st five year::; on the U.S. 
Co'Jrt oi Appeab for the District of Columbia 
Circuit. There are 138 of them. In themselves 
they dJ n0t give a complete picture, since a 
j'Jdf!E · s \\',:, rk prodt.:ct is determined by the kind of 
cases he is assi~ned. In addition, an appellate 
court judge is bound to follow precedents sd by 
the Supreme Court even when he disagrees with 
them. so his own personal views may not come 
through. St1ll. amid the many dozens of cases that 
are oi very little general interest-and occasion­
ally stunningly boring-some consistent patterns 

· are discernible. and a couple of cases are especial­
ly interesting. There is much more to be explored 
on the subject of Judge Bork, but today we take 
up some aspects of his Court of Appeals record. 

It has been said that despite some sharp philo­
sophi:.:al divisions on the Court of Appeals, Judge 
Bork is personally popular among his colleagues. 
He has also agreed with the more liberal mem­
bers of the court on many ,occasions, usually in 
,· ,,,;.s 0:-1 appea! from fr:deral agency rulings. He 
i ., 0 ger- t nlly been ~uµp ,Jrt1ve o:' agency dec1-
s1ons. arici m criminal cases he most often ruled in 
favor of the government. His opinions reflect his 
view that not every problem in the world should 
be resolved in court, amt.he has ruled often to 
dismiss suits for lack of standing. These views are 
most strongly reflected in quasi-political cases 
involving such questions as committee assign­
ments in the House of Representatives and the 
U.S. role in E1 Salvador. He ruled that the federal 
courts were not the place to resolve these prob­
lems. 

Two areas of judicial philosophy on which Judge 
Bork has written maJor opinions are of particular 
interest. The right of privacy is the principal 
underpinning of the Supreme Court ruling in Roe 
v. Wade, legalizing abortion. If there is no consti­
tutionally guaranteed right of privacy, state legis­
latures would be free to prohibit abortion. In 
Dronen burg v. Zr.ch, a 1984 case in which Judge 
Bork v..Tote the opm10:1. a ctischar~ed Navy petty 
officer challenged his dismissal for homosexual 
conduc t on irounds that such activity was protected 

by a cons: itutiona! right to privacy. In ruling that 
this acti\·1ty was not protected by the Constitution. 
Jud~e Bork wrote extensively on the right to 
privacy and added in :i footnote the comment that in 
academic life he had .. expressed the .,,;ew that no 
court should create new constitutional rights" (like 
privacy) but conceded that these views are "com­
pletely irrelevant to the function of a circuit judge." 
The Senate ~ill want to ask him how these views 
will be reflected if he becomes a Supreme Court 
justice with the power to overturn earlier rulings of 
the high court. His attitude toward overturning 
settled cases is one of the main subjects that needs 
exploring. 

In another 1984 case, Oilman v. Evans, Judge 
Bork wrote a concurring opinion setting out his 
"views on the First Amendment. In dismissing a libel 
action brought against the columnists Evans and 
Novak, h~ wrote a vigorous defense of a free press 
threatened by "a fresheajng stream of libel actions," 
which may "threaten the public and constitutional 
interest in free, and frequently rough, discussion." 
He also made these observations on the role of the I \ 
courts in protecting rights that are clearly guaran- 1 
teed in the Constitution: "There would be little need , I 
for judlles . .. if :he ~C':!:'.'.:::1!"!'° " '''. " "; ::--_; .:.:;-.<,:~ · 
tional provision were seil•b·t~c::~ . .. :~;· are no~. 111 1 • 

a case like this, it is the task of the Judge in this 
generation to discern how the Framers' values, 
defined in the context of the world they knew, apply 
to the world we know . .. . To say that such matters 
must be left to the legislature is to say that changes 
in circumstance must be permitted to render consti­
tutional guarantees meaningless. . . . A judge 
who ref uses to see new threats to an established 
constitutional value, and hence provides a crabbed 
interpretation that robs a provision of its full. 
fair and reasonable meaning, fails in his judicial 
duty." 

This defense of flexibility is quite contrary to 
what has been widely described as Judge Bork's 
rigidity on questions of ''original intent." What does 
it mean? That's another key question that should be 
put to Judge Bork by those senators-surely there 
are some?-who are not going into the inquiry wtth 
minds made up. How does Judge Bork see the role 
of judges who seek to apply the original intent oi 
the Framers of the Constitution? Where does the 
Oltman dec1~ion fit into that? 
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Judge Bork and the Democrats 

S HOl1L[) JUI>GE Robert Bork be elevated to 
tht Suprtn1t Court? To answer the question 
i!1ttlligtntly you nt'ed to know a lot of thing::. . 

. .:..,dt irom the: b:isJC questions of what standard:; 
th t Stnate ought to apply in judging nominees and 
t-.o\,. J udgt Bork ·s constitutional philosophy will 
rlc1 \· out on tht court, there is a mountain of 
r..1blished work and court opinions to be read. It 
c.!$-J usually help~ to pose questions to the nomi­
nee in a public hearing and take account of his 
responses. Apparently this 
is too much to ask of the chairman of the 
committee that will consider the nomination. 
\Yhile claiming that Judge Bork will have a full 
a:1d fair hearing, Sen. Joseph Biden this week has 
pledged to civil rights groups that he will lead the 
opposition to confirmation. As the Queen of 
Hearts said to Alict, "Sentence first-verdict 
afterward ." 

Sen. Biden ·s vehement opposition may surprise 
those who recall hi~ statement of last November 

. in a Philadelphi<1 Inquirer interview: "Say the 
a ::::71inistration send~ up Bork and, after our inves­
t1 ga.tion , he looks a lot like Scalia. I'd have to vote 
' • ~: -:. 3 '.i : ;, tr.e !~~Clal-interestl 12'.roups tear 
: . . t i.:. ,... .:.:-:, ~:-. ~~! ·s t rj{.; :7'"1C:G.h . .:1r,t:: !'~ havt to tak~ ." 

Tha t mav havt' been a rash statement, but to 
swing reflexively to the other side of the question 
at the first hint of pressure, claiming the- leadt:r­
ship of the opposition, doesn't do a whole lot for 
the senator's claim to be fit for higher office. Sen. 
Biden's snap position doesn't do much either to 
justify the committee's excessive delay of the 
start of hearings until Sept. 15. If minds are 
already made up, why wait? 

A whole string of contenders for the Democrat­
ic presidential nomination have reacted in the 
same extravagant way. Maybe Judge Bork should 
not be confirmed. But nothing in their overstated 
positions would persuade you of that. These 
Democrats have managed to convey the irnpres-. 
sion in their initial reaction not that Judge Bork is 
unqualified -lO be on · the Supreme Court, but 
rather that they are out to get him whether he is 
or not. Judge Bork deserves a fair and thorough 
hearing. How can he possibly get one from Sen. 
Biden, who has already cast himself in the role of 
a prosecutor instead of a juror in the Judiciary 
Committee? If there is a strong, serious case to 
be argued against Judge Bork, why do so rna'.'lv 
Democrats s-::err: •.;.; : ... ·i\ling to !;l '! i-i.e it and air,u..; 
to listen to the other ::;ide? 
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Mark Shields 

Will Democrats 
Self-Destruct on Bork? 

Because 'she is Democr.itic NationaJ 
a>mmitteewoman irom New York, Ha• 
zieJ Dukes w1doubtedly knows that in 
four of the last five presidential elections 
her party has been badly beaten. She 
also undoubtedly knows the recumng 
doubts American voters have expressed 
during those years about the De~ 
c:ats' national leadership: inability to 
define an oveniding national interest 
distinct from the narrow interests of 
special constituencies; lack of tough. 
independent leJdership; the perception 
that Democrats were no longer pioneers 
of change but protectors of the status 
quo. 

Because ;he is also a board member 
of the NAACP. Hazel Dukes this week 
introduced New York Democratic Sen. 
Daniel Patrick ~loyruhan to that group's 
convP.ntion as someone who would cer• 
t;unly vote ~~ainst rhe nomination oi 
Judge Rebert H. Bork to the Supreme 
Court. When ;he later learned that 
Moy-uhan ·...-ouJd r.,)( say ~,,w he in!~nd• 
ed to vote on o- ,ri.c. H.izel Ou;.;es :e­
sponded: "I have the votes 111 New York 
to defeat him. When I ~et together with 
his staif in New York, I'll get what I 
want. It's stnctly polit11.:s.'' 

Now. think just ior .1 minute of what 
this l'l'leans foe the current plight of the 
Republicans. Here they are Wlth an 
administraoon everywhere under inves­
tigation or :;uspicion and a president 
who looks to be the only liWlg American 
with White House mess privileges who 
did not know how the contras were 
meeting their pa;Tolls and loading their 
muskets. In November oi last year the 
GOP lost the Senate .l!ld in November 
ci next year they look to be a good bet 
to lose the \li'hite Hou,;e. But w;ut: see if 
the Senate Democrats genuflect before 
the organiz.eo pres.sure groups on the 
nomination of Bork. A return to voter 
confidence and nac.:onaJ :eadership for 
the Democrats does not lie in a ~nate 
filibuster of an able Supreme Court 
nominee. 

In those last five presidential elec• 
tions, the Democr:its h,n·e won only 21 
~rcent of the rvmon·s e!t'Ctoral votes. 
One of the (Onsequences of :my party ',; 
being that noncom!)t.'UUve for ,ui.:h .111 
extended penod is rh:it rhe ,icr.er party 

gets to nominate the members of the 
iederal judiciary. And, except ior when 
they are audible and palpable turkeys, 
those nominees are usually confirmed. 

During the past 10 years, a lot of 
Democrats have reve:iled themselves as 
both wiq~tioning defenders of the ::;ta­
lus quo and anti-majoritarian snob!.. 
There was a time, not too long ago, 
when Democrats genwnety welcomed 
huge Election-Day twnouts, confident 
that the more· people who voted the 
better the party ex the people wouid do. 
Now the preference seems to be for- law 
clerks, not voters. to decide questions of 
public policy. That attitude is fundamen­
t.,Uy anti-<lemocratic. 

The Bori< nomination can surprise no 
one. In two national election.'!. Ronald 
Reagan rarried ~3 of 100 :;tates while 
repeatedly amplif;ing his views on nar• 
row construction and traditional values. 
Bork's credentials ;ind his record entitle 
him to a prompt he-Ming Md Serious 
cons;den(Ion. T'!:e .1rguments ~1.-'!".:-.t 

bs L'tlr.tir.nauon no net ,11;mt tor rrutt:n­
,11 or ior doquent advocaces. But those 
Democrats who wouid prefer one day 
~oon to propose nominees and ideas 
rather than simply to oppose tht.-m <1:i 

they now do have to realize that the 
political power to irutiate lies not in the 
approVUlg press reieases of pressure 
groups but in the White House. 

And what about Sen. Movnihan, with 
a 100 percent p~NAACP voting 
record? Now if he conscientiously stud• 
ies the record and sincerely opposes the 
Bork nomination. Moynihan is ~­
teed that his 1988 opponent, thanks to 
I 1:ue! Dukes, will be able to accu:se the 
Democrat of buckling wider to interest­
group extortion. 

To win the White House, the Den,. 
ocrats must nominate a leader Wlth 
vision who is independent, tough and 
c:m effectivety define the national jn. 
terest. To many thoughtfuJ Democrats. 
Joe Bidet of Delaware, the chairman of 
the Senate Judiciary Committee, looked 
like he cowd be that leader. But by 
seeming in the Bork nomination fight to 
be the prisoner or the patsy of liber.lJ 
pressure groups, neither Biden nor any• 
, -~ eL-;e will fill that bill of leadership for 
, h.,n~e. 
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'The Hottest Fight in a Decade' 
Can Biden afford to lose his battle against Bork? 

Last :-iovember Sen. Joseph Biden told 
The Philadelphia Inquirer: "Say the 
administration ,ends up '. Roberti 

Bork.. I'd have to vote for him. and if the 
[special-interest ) ~roups tear me apart. 
that 's the medicine 1·11 have ~o take." But 
that was t_hen. ~ow that the administra­
tion actually has nominated Bork to the 
Supreme Court-.1nd now that Biden is a 
declared presidential candidate-the Del­
aware senator has :.1ppointed himself lead­
er of the battle ai.;ainst Ronald Reagan 's 
nominee. He ,ays its a "winnable" fight: 
having put him~elfon the front line. it's one 
he probably cannot .1rford to lose. 

giJarantor of the Reag~in Re\·olution 's fu­
ture: his opponents charge he ·.v iii undo a 
century of social progress. including ,1bor­
tion rights and atfirmative act'.;Jn. But nei­
ther side is comfortable usin~ 1deolo~y .is a 
test for judicial fttne:;s. Biden hopes to ;hift 
the debate away from Bork and questions 
.ibout his qualifications. He wants instead 
to focus on what he sees as the .idministra­
tion ·s attempt to use the Supreme Court to 
impose social legislation that Congre,;s hai 
been unwilling to enact. Southern Demo­
crats and moderate Republicans may be 
relatively sympathetic to Bork's .:on;erva­
tive views. 1Sa\·s . .\labama Sen . Richard 
Shelby: " With ·senator Kennedy a1;ainst 
him. that put5 a lot of Southern Democrats 

A Cast of Thou:;ands-otherwise known 
as the Democr:it ic tlresidential contend­
ers-quickly Joined Biden at in bed with Bork." "1 But Biden 

believes those-swing voters will 
reject the White House l•lfort. 
The conservati\·es' .:ounter­
~trate!;)' is to play down the 
;1dministration ·, ~oci:il-1s;;uc>s 
.11{enda: play u p Bork :ind his 
formidable 1ntt- ilect. 

the barricade:;. Only Sen .. .\1-
bert Gore ,Jr. 5aid he .. ·sou Id not 
pass final judgment · until the 
confirmation heanr.:a(5 were 
completed in the fa.II. \lore than 
75 special-interest ..ind c1vll-
rights groups , in.:luding the 
:-i . .\..\CP. despite :id i rect .1 ppeal 
· ~, m Wh ite Hou:;e.:h::.>t' ,.1 1':;r..irf 
:·k·.vard 3 -1k ,..~ • .ire u :· 1-: ::·,; 

'.Vlth Biden . . ind t·s,J :71.lJ•Jr ~-.;b­
byinggrouµ:; h:.1vet> :1 .:h µled~ ed 
,1 million tothe.::.1u:;e ' It could 
be the mu~ t huily con•e~ted judi-
c:ial nomin:1t10n in .1 •i eL·:ide ... 
:;ays · :3en . P:1tn.:k le,1hv. .1 

member of the./ uJ1,·1 .1ry c·om-
:nittee. "\ b ybe 1t'; jU>'t :1:; well 
the hearin.:s w,in ·t 'J.-:.(in untd 
mid-Septt?mher Wt> nt>t'd ume 
to ~et th is nl)min.1t1,,n 1n µer­
;pective ;o uur <1t'L'biu n :s b;i:;.,.J 
lln merit .ind nut ,•m, ,r 1,1 11 . 

Bork ' , b:1,·k,·1- •n• ' 1•11\ <.• riw 

One possible pitfall for Biden 
i :5 !Hs <· ·.1- :1 t c:-::c t"r:i.r.-ie~t ~?~d 
.,,yie. H . .; ha r.:i.n.; ;.;t' ,Jt 1 ;.,,n.~a 
:Shultz in .i C.1µ1tol Hill he.ir• 
ing .ibout the .1dministr;.ition ·;; 
.:3,,uth . .\frica policy I.1st .July 
dama:;:ed Biden bt-cau.,;e of irs 
stridency: a 5narlin1s picture ,, f 
the ::enator has bet"n reprinted 
many times. ·rr he th!hts the 
nominat io n in a harsh . demon1i: 

way. he loses ... ::ays one ad\·i ~er . Bv st.It 1n':! 
his upposition to Bork :;u unt"q~i \·oc.i: Iv 
now. Biden may be trying to !:'Stablish th,{t 
his liber:il credentials are beyond question. 
Then. when he -:hairs the ..:ontirm.1t11Jn 
hearings in the f:ill. he ..:an .1ppe;1r 
-:.1lm :.1nd evenhanded-:1r.d win point:: (,,r 
,t:itesmanship. 

Biden ha:i a lot or' work tu Jo bt:>fo re :-;,,µ­
tc>mber. Both sides ;.iv th.1t 1f the conrirrna­
t10n vote were ht:>ld now. Bork wnuld ·.v1n. 
The senator mu.,;t extend the upp,,::1ti"n 
movemt:>nt "beyund the u.,;u,d ,u~ µe.:ts ... 
,:ays ,me Senate Demucr:it1-: .1:de. "or ht' 
will look like he 's .1 .:aµtive ur· the ::1te rr;t 
s!;m ups ... That ,,,)uld lu,-e him ;he Bl)rk 
:i~ht :ind '.rnuld battc:>r ht5 president :.il 
,·h;.in.:e:; . l ::i wc:>ll. :3tdl. t~t' <.;,:-111;:; dL"tt'rm 11:v,i 
to take tht' ri~k The ,,inti r:iution ht:'.tr! 11 ..:-; 
-., ii 1 µrnh ,1bl \' 111.tkt> ..: ,, , ,J n· But i~ H!, !,· 'l 
,·. ,~ti rls! h ,111 ct:'I t' • •n ; h:' "l.• •I ltl _, \1 \i I ( ·1, ., :;,, ,. 
,, f.1 l. 1:·l'C1me"-•r f 1: t'\ ;. !, ..::-h, ,w 

\ ',, \, .. , . i) \ ' 

.\ 
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George F. Wul 

Biden v. Bork 
The aenator i3 overmatched. 

If Sen. Jmei,h Biden (D-OeL) bad a rei,utation for 
aeric,uanesa. he forfeited it in the 24 houn atter Justice . 
L,ewia Powell 1Mounc:ed hia ~ure from the Su­
preme Court. Biden did much to .~ the ~lte of 
his two eoais: He suurtbened the president's cue for 
eommatinc Judie Robert Sort and 1trenrthened the 
Demacnu' cue for oot ~& Biden to be prest· 

dent. . h' Sa months 110, Bideft, whoee mood lwinp carry 1m· 
from &nuet to hysteria, wu s;ven c:hainnanshap of the 
Judiciary Committee. an aua;,le ol hatory handinc • 
in.an alfficient rO\)e With wtlach to l:lans himself . . Now 
Sidu. the in~ble IAlirwnl presidenual candidate, 
baa 101DUUWted over b.ia flamboyutJy advertl.led pnn• 

aplea. f lified Hitherto. Biden has Yid &rit ii the ,ort o qua 1 

c::omervauve he could au;>90rt. Biden has said: "Say the 
ldministnuoa aends up Boric and. after our investiga• 
oona be loou a lo( like Sc:.ali,a. I'd have to vote for him, 
and if ti'le [specal•interest] groupe tur me apart, that's 
-the medicine I'll have to uke." 

That wu before Riden heard from liberal rroups like 
the Fedenuon oi Women Lawyers. who~ director 
deaftd concenun1 Bi<la'1 endonement of Boric "He 
lhoul.d retnet l1is enclonement." Suddenly Baden was 
lllerilc to me--..;cme. and becan to poamon himself to do 
u ::i<lcen. i::.-:.."ler 31oen C!Wli~ r~ t:.iM oeuuse i?'--: ·;;;a 
were ,eriuns tus lusn or. worx, to prepare for an act o! 
p,-mpt1ve ~tulation. 

He uid that "in urht oi Powell's apecial ~" u a 
wine vote (that often awunc toward B.cien's policy 
preiere:nc:al be, Biden. ,nnu 10me011e With "an. open 
mind." Proof ol openness wowd be, oi c:oune. Ol)UUOftl 
that coincide with Biden's preferences. Bicien uys be 
does DO< want "aomeone who hal a precuapolitioa on 
every ooe of tbe ma,or ialue:I." lmal!M a ,iuatial with DO 
~tion on maJO(' ~ And try to imap Bidn 
ooj,ecUnc to a Dallliw wtme p('!ld1avwooaa c:aiDade 
WM Siden'L 

Seaton who ~ Bar. will be brwcin& fresh 
1f0UM in the fieid oi pertilanahip. ()ppos1t101\ to Bork 
(former proteaar at Yaie Law Scboot. lonner U.S. 
~,metal. ... Gll .U. U.S. Court°'~) 

. 
' l 

IATts 
tACt, 

must be aa Diked political srow,ds. Opposition must 
ueert the pnnc:iple that aen.ators owe presidents no 
deference in the aelection oi ~icw nominees, that 
~ti.al differences are always sufficient ,rounds 
for ~tion. that result-oriented 1en1tors need ~ve 
DO c:cmpuncuona about rejectinc nonunees wtloae re.a• 
aaainc milfht not lead to results the ,en,aton desire. 

U Biden cio. 0111P01C Bork. IUI behavior, and that ol 
any aenaton wbo !oUow him. will mark a new suae in 
the delcent oi liberalism into cynM:iam. an attempt to fill 
a ¥Old ot prin~ with a raw uaertion of power. Prof. 
Laurence Tribe oi Harvard offen a patina of principle for 
such an uaert.ioG. arswna that the proper focus of 
c:ontirmation heanncs on an individu.al "ia not fitneu as 
u indiniual. but ~ of the court as a whole." 

This new theory of "balance" holds not merely th~t 
once the court nu achieved a series o! liberal reaults. its 
cmc,outioll MOwd be preserv~. luther. the real theory 
ii that then ahowd never 111in be a balance to the naht 
at wtlatever balance exists. Perhaps that expresses 
Harvard's undenW>din& ol history: There is a leftward• 
worluq rate.bet, 10 aocw movement ii to the left and ia 
irrevenible. 

Continwty ii a \'llue that has its claims. But many of 
the court nwnis that liberal.s revere Ce., .• tchool daea· 
reption) were judicial dilconunwties, rewnina earlier 
decwona. Even if putt.inc Bork an the bench produces a 
majority for Oat re\'\e~l of the 14-yar~ld abortion 
rw.iftc, restorin1 to the sutes their tnditioMI ri1hts to 
reswite 1bort10r1 wowd reestablish the eonunwty of an 
AmencaD pncuce tilat has a hiatOl'J oi many more en.an 
14 years. 

Betides, . th.at restoration wowd result in only slilfht 
c:hancet in the status of 1bort1on. The coumsus on that 
aul)Ject has m<rted. Some st.ates rruaht ban 1eeoncl•tr1• 
mater abortionl. or restore nahts that the court in 1t1 
mre<:rJSm b.u tnmole-:. ~ch u the right of a parent of 
a fflltlor to be :, ~ti.tied ·.-hen c.r.e c:ilid ~Ks an iocnaon. 
&t the basac nant to an aooruon pro~bly wowd be 
affirmed t,y .Ute laws. . 

Powell's resa,nauon and Biden'a performance as presi• 
deac maoqve nave liven Reaaan two timely benefits. He 
nu an occaaion for lhowin& th.It M still hal the will to 
act oa c:onVICtioaa. and that he has an opponent he can 
beaL . 

Seda •rs there ahould not be "u or aeven or eilfht 
or t'Ye'II five Sorks." The 1ood news for Siden is that 
there ii only one 8orit. The bad news for Biden II that 
the one will be more than a match for Bidetl in a 
camrmacaa pnx:aa that • Pili to be easy. 
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The Democrats' 
Glass Chin 

Bork is a blue 
whale being 
attacked by 
anchovies-loud 
ones, but even 
loud ones are little 

when it opposes Bork, who favors broader discretion for the 
popular (legislative) branch. Regarding Bork, Democratic 
presidential aspirants resemble "a herd of independent 
minds." The party resembles a boxer rising wobbly-kneed 
from the canvas, his back covered with resin. It has been 
battered by the public's belief that the party isservi le toward 
imperious interest groups. Now. because of Bork, the party is 
about to land a left hook on its own glass chin. When Sen. Pat 
Moynihan. Democrat of New York, who is up in 1988, hesitat­
ed to commit against Bork. Hazel Dukes. Democratic nation­
al committeewoman from New York, spoke of ~Ioynihan 
disdainfully: ''I have the votes in New York to defeat him. 
When !get with his staff in New York,l'llget what! want." 

Liberalism has embraced Thurmondism. Liberals who 
claim the Senate is the president's equal in forming the 
court, and who claim a right to reject a nominee purely on 
political grounds, cite as justifying precedent the behavior 
of Strom Thurmond in opposing LBJ's 1968 nomination of 
Abe Fortas to be chief justice. Were the Senate an equal 
participant, it would be empowered to nominate its own 

' judicial candidates. ( When advising and consenting to trea-

d 
udge Robert Bork, with his reddish beard and ample ties, it cannot negotiate its own version of treaties. l With 
girth, is Falstaffian in appearance. In argument, he judicial nominees, the proper Senate role is to address 
has an intellectual's exuberance: he argues for the threshold questions about moral character, legal skills and 
fun of it. Alas. his adversaries are too distraught to judicial temperament. The logic of the liberals' position­
argue. Here. for example. is Ted Kennedy's voice the idea that the confirmation process is a straight political 

raised in defense of moderation against Bork's "extrem- power struggle turning on the nominee's anticipated conse­
ism": ''Robert Bork·s America is a land in which women quences-is that we should cut out the middleman ithe 
would be forced into back-alley abortions, blacks would sit at Senate) and elect justices after watching them campaign. 
segregated lunch counters. rogue police could break down Biden, chairman of the Judiciary Committee. is stalling. 
citizens' doors in midnight raids. schoolchildren could not be I so hearings w'ill not even begin for two months. :--ieverthe­
taught about evolution. writers and artists could be cen- i less, Democratic senator and presidential candidate Paul 
sored at the whim of government, .. " Simon of Illinois says his mind is all but closed against Bork. 

Gracious. It is amazing that the Senate con.firmed Bork, Why? Because Bork. although "mentally qualified." is 
without a single objection. for an appellate court. Kennedy "close-minded." Sen. Bob Packwood, Republican of Oregon, 
says America is '"better" than Bork thinks. No, America is , who can be as sanctimonious as the next saint when deplor­
better than liberals like Kennedy think. They think Yahoos ing single-issue politics, is threatening to filibuster against 
'.T'\ake up a majoritv wh1:h. unless restrained by liberal Bork unless satisfied that Bork will affirm all the pro-
;'"~"~- ·w·1ii toier:ite or '.egi,:;la,e :nt: _ ~.rnni~dl .\menca ..;,00rt:lm ~11lini.:s fr,l:? ,~x:wood :·avur, 

Kennedy describe:S. Potltlcatly risky: Forty-0ne senators can clock -:lcture ' ..;, 
Sen. Patrick Leahy. a Vermont Democrat, says that if ' forced end to a filibuster,. There are 55 Senate Democrats. A 

Roe u. Wade. the 1973 abortion case. "came up today, , significant number of Democrats will not join Biden·s gro\·el 
[Bork's] vote would determine that we would not have abor- before the interest groups. but Biden may hav.e a few Repub­
tions. legal abortions ... Leahy assumes. probably wrongly, lican collaborators. Suppose liberals block Bork and then 
that the Senate already has confirmed four justices who are , block any similar jurist whom Reagan would nominate 
ready to reverse the 1973 ruling. Leahy assumes, certainly next. That would leave the court short-handed through the 
wrongly, that if it were reversed. restoring to states the 1988 election-and through two court terms. That would be 
traditional right to regulate abortions, legislatures would , politically risky. So. having blocked Bork. they might have 
ban abortions. Opinion polls refute Leahy. There is a broad to con.firm Reagan's next choice, who might be a conserva-
consensus·supporting liberal abortion policies. tive judicial activist. 

Sen. Joe Biden, who has used Bork to establish himself Bork, believing in judicial restraint. is conservative 1bout 
firmly as the flimsiest presidential candidate, is courting the process. A conservative activist would use judicial power 
liberal interest groups by saying: '"I will resist any efforts by the way liberal activists have. in a result-oriented way . Such 
this administration to do indirectly what it has failed to do an activist might hold that abortion is incompatible with the 
directly in the Congress-and that is to impose an ideologi- 14th Amendment's protection of the lives of .. persons ... . -\n 
cal agenda upon our jurisprudence," It is unclear what activist might favor striking down zoning laws because they 
thought isstrugglingto get out of Biden ·s murky sentence. If violate the Fifth Amendment by taking property without 
nominating Bork is "indirect," what is ''direct"':' The adjec- just compensation. An activist might think minimum-wa1<:e 
tive "ideolo~ical" is today's all-purpose epithet, a substitute laws unconstitutionally impair the \Jbligation of cont ra<.:ts 
for argument. by which intellectually lazy or insecure peo- I Article I. :Section 101. .-\n c1ctivist mi~ht dec ide th:n the 
pie stigmatize rather than refute people with whom they progressive income tax violates the equal-protection ..:um po­
disagree. What Biden is trying to do is preserve liberalism's nent of the Fifth Amendment 's due-µroce~s cl:lu,;e. He"'' .. n 
ability to do in the court what it has failed to do in elections. might reject the "incorporation doctrine" that makt>~ t ht> 
.-\s liberalism h::is become politically :rnemic. it has resorted states. as well as Com;ress, bound by the Bill of Rights . Th;it 
to end runs around democratic prucesses, pursuing chan~e is something for Bork':; critics to think about wht>n th .. , 
through liti1,;ation rather than le1;isl:ltwn. ~tart to think. Until they do, Bork rt>~emble,; :J. blut' ,,h .il t' 

The Democr:1t1c Partv ,1dvertises itself ,1s the tribune of bein1o: attacked bv an<.:huvies-loud llne,;. but t>ven loud , •i\t•~ 

"the people." but the pa'rty expre,;ses distrust of the people are little. · 



Edwi11 JI. }oder Jr. ---
The Real Robert Bork 

L.:..Ju,I( llll:, hu~o.: 1.11 lJic lil{hlwc::1i,:ht 
bl1i,:diic .iK.w1:.1 lht, l!ork 11U111u1.1uou, 
Sm. l:.owJ1J h1·1u10.:tly lUUJUCt::> Ull 
1u,:hU1ufL, h \'l:,Jull:, ,,1 ,Ill A.i110.:11u1 "u1 
-..,1udl ...,., .... 11 ""uu.lil Lt: luffed Ullll 
t...dv .. lky .,1.,,,, 1,111,~." Ll.K:k:, ":,11 ,II :..·I(· 

·~ t(Jlt:11 lu.111 II l°lllU1lt:r:." ;u,tJ "rOl{UC 

~x ... Lro.:..k (1011111 utw.·11.:;' door:. u1 
11uwo1i,:h1 IJith." llu::. IWJdJit: i:, wl1.1t 
Aul.u ~\'t:IL.:>llll u.-,uJ tu wU wlutt:-uJILtr 
M~Liru,y1.:>111. 

1<u1 ..... rt u.,,k '" .ill 111,11i-;ht .11,d ~ ·hul· 
..sly (utl,;c c,I Wit 11t111111,11ly !)( ·, 11,u:, JIIJ 
u,I .. lt:111 • 11: w ., Jl,a,ul Ilic ;,j,jJlujll l,ch.: 
, u1, :,1ilull1111JI 1,,k: 1.11 lhc 1u1IJdJry. lie 
I ... , LuJ uul U,u.:,e \'lcW:. lu1 JU tu rt:,11.l 
,111J l .. 1a .. ulcr Ill 111.111y .-lq,,1111 .111cl Willy 
c::..:...1y > ,11,d I, ·, lull .•. ,\ud Ila,,:-.< · w11l111i-::, 

(t · vt ·,11 lJ. .,l t,. ,,~ I) llul ,i ll~l1l · W111~ 

1..,i-;,· ;111.,11 l,111 ., 11 11,1,.-1,,1<: .i1ul 111ldh· 

~l'Ul J1 ·11, -, :-...1lu ,1ll. 

I.I huu«d; .,1,J 1111,, ·1:. ul lu., ,,..., ,.u.,· 

:>!Ujl fJtcd t:nou"1t lo b1k do1;;dy ,1l the 
\llt!W:. ul lhctr party':1 palruo MUil, they 
wuulil Lt: loMiaUy wu:.traUll.-d tu \/Ole 
lur U.,1 I,. (J( t!KpWUI why Jcllcr~u.iu 
11rnu:i11lc:; .iw no k.1111(<'.f ;1l:1:q,uhle-ur, 
11111cc 1,roh,11Jly, fa:,hiu11.1ulc dlllUIII! WU· 

vc::11111111.1I hberal:i. · 
Wh.,t d,.~ it 111t:,u1; iu W87, tu lJc a 

ju,!ilial Jcl1cr:,ooian? It 111e,11i:; Ui.11 wuh 
l.crwu1 quaWic.t1io11:i, u:.u.11ly iKnon.,J by 
dc111.1Kt1KU•~ c.ntic:;, you bd1t:\IC lhal 111 ;1 
tl1·111u. 1 J1·y !Jl.'Ullle are lJc:-;l Kt111cr11l.'tl 1,y 
11,c ulht:i.1b they t:k:d , lrcc ot 11wr­
wo.:c11u11( JuJio.11 :;upcrv1,,1011. II, lor 111· 

:.t.1111.:c, ,, 11iaJUnly u1 a ,-,1,1tc kg1~l.1t111c 
w,1111::. tu b.111 lhe u.:,c ol t:o11lr;1.:c1Jll\lcs 
or ,1Lc,r111111, .111J 111111 d1·,1r 1·011,,11111111111,11 
11111,. ·tl1111i:111 11, 1h;11 111,h,·y i:, ,11,,.-.,11,·r­
.,,,k. 11&,·11 llll'y .,ra: 1.:·11111lnl 11.1 •·M ·h ·i,,._• ,1 
clo-1(1 n· 111 , 111.·r.-11111 lh,11 \n: u1h,.:l1h.:11ul 
h _-w, 111d111h11._: 1\01 k. 1111.:ht tJq,11111\ 

l~,d, 1,d..-~, ·,,, .. utl l1o1:-. l11lllm.:h1ly 

;1r1:11nl . th,11 111,111y i.:u11:st1lul11111.1I 
"nl(l11.." 1li:-.t:c111cJ '1y j111lgc:.-c:s!Jl."t:I.II· 
ly Iii, , •~:ht ui (1£1\1;1..:y U:,t,"tl lu uvnl11111 
rcn·ui l.1ws u·:.t11du11( t:011tr,Kq.1111111 
;111J ;,I., ,, 111111-o1rc w11huul ru11.::1lt1ul1111ul 
w,,rc ,11,1, ,11iJ therd111c 110 111ure tli.111 
JUtlg,··i111p11:;cJ '"w1:sh 11.~1:;.'' 

llo, L, 1mil1lc111, u1 other word:-;, 1:-. 
th,11 l1h1: Jellcr:iOII ht: lull.ls ju<li.:i.ir· 
d1y-- 11·, c111ly the l.i\lurc<l IIIO(lc ol en· 
l11(hln111I diillll(t! UI uu1 socicty-h,an.l 
lo "'1'1:11 ,: with auy 11,cory 11i 1lc1111J(r;111,: 
K••Vn 1111..-111, l'llcn one with ii :-;uh:.11,t· 
111111 "' 11.11111.11 l;aw. 

11.,,i. ·,. 1111·w, th1111~h u1111,-,11.11ly ;111,,­
tn<', 1, iu-11111'.- 11011d llof t'iit1IK. M.111y 
.:11 ·,11 11111.:1 ·:-. - -I lol1111'", •l-'r;111ki11rh'r, 
Ill.a, 1, .11111 1111 · ,,, ·, ,11111 ll .1.-l.111, tu 11.11111· 
1 .. 111 l, .1111· ,·111lu ,1.-nl 11 111 11,1111111,-, 
1111111,. Wl1.1I i:-. 111.11 tu 111· 1k1111.:J 1:-. th.11 
"" 1, ·-,111.-i111,· ,, 1111 :w ui iii,· J111hn;1I 
hu,, 1 , .. 11 , ;111 l1.1H: 11 ,,I I" 1h11,·,1I ,·1111:.c· 

11111.:11.-1.:·s. lh,J:.C r1111:,t,"11111·11,·,·s ;uc ;i k'· 
t:ilUl~llt! :;uur.:e ul i1111111ry Ill .111y ,:011· 
{i1111;1tiu11 vniu::,:;. 

\'1111 t:uultl :..,y lo J,111..:, : llurl., lor 
i11:.l,111l:e; "Tlus t1111d11111( i.111h 111 lc.:1:.· 
L11111c l(UVc111111c11t 1:-. ;111 Vt.·1 y wdl, but 
lq{i:sl,,tors ollcu 110 tl11111h ,111,I <lc:.11<1ti.: 
lhu11(:; and I 111dcr lo l,1kc 111y du11..:t•s 
with judii.:i;,I su111c111a,:y." llurk':t L1rl(t! 
dcicrt!llt:t: to a Judi..:ially 11111lc::rrcl(ul.11ed 
dc1111xrni.:y 111i1:h1, indt.'t·J, be a rc11ut,1· 
hie IJ.1:;1s ior 01111Us111g 111,- , ·1111l1rni.1tio11. 
Any rnurl he 1111luc11l:cs i:. KtJllll( to )t'rk 
,1111:;l,111tly ;11 the lt-;1:-.h,·:; ui u11cr,1111l.11· 
111111:; or ;11lv1·11h1ru11,-, 11111.:,•:,. 

111 l,11111c:,.:;, 11 111u,-,1 IJ.., .itlJcJ IILtl 
ll11rk's 11lt1;1-uu1orit,111.1111:,111 i:, 1101 1111-
1111,1hlicd. lie wuuhl nut, tur ui:,1;111,·c, 
11::;c~rc~.1te A111t·1i.-;1, 111·,·.111:oc ht: hc­
h,·ws 1hc Mth i\111l'lul111, ·11t ":,t•,·urt·., 
.1~.1i11,-,1 .:11\11·ru1111 ·11t a, 111111 :;.1111,· Lir.:,· 
111.:.i:sw·t! 111 r.iu.11 t:111i.11&ly." 1\J1d Kc1111t:-

tly':, dl,Ut(t: 1lwt u1 "Uurk's Amen, 
Ctll(Ut: l)Olu.:e would ~ Wllt!.:Jlt:d 
ruuic t.:'U:,hii11( lhroul(h your duo( 

pure 111uu11:Jwic, aud e:,pet:lilily i11.tw1 
pnJtc w11w11i irum a :,cil.illor who 1101, 

iur a kt.Jee.ti "prt:veuuvc dt:lt:UI.Jol 
pCUlll:ilUII. 

If I were prt::.Adc111, Judl(c llu1 k 
whom I ltk.t: illld aJ11U1t:-wuuld pltJ 

ably 1101 bu "" IIIY :.horl b:,L If lit: 
w11Jin11cd. I foUy Clqk:t:l rulu11ts tJ& lu 
lh.it I wll.l ct1JOY rUJ:.IUll(-

The lal/l.lru11( clu1t:rc11..:e as-,., t,., 
row ;1 Chaudult,;u1 1llu.1:.c-1h.11 U .. , 
li.1::. ''.the 1,1111 ui Ilk! 111.1tkr u, lwu." I 1 

w1J .. ·r::.t.1111.b llul cu11:,tilul111t1.1l Ku111.:·11 
IIICIII b lll,1utly ,lbuu( l)flll<ljtktJ Wtllb , , 
the t:keCU=>t: ul lJUWt·r. ltc II.it:, IIIK "'1 
,111tl ioldled tu :>t:ck ,111J c11.lu1n~ lhu:. 
liuul:,-lu 1dcrn· lh,: ).>:>lie of d.:11111,:1" 
,·y-110 lll,1lkr Wllll--.C Wl:JI b:.l 1111.bl l, 

kllllJUI JIU) :.1Jclr ...:iu::t.l . 

u 
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REVHEW & OUTLOOK 

Justice Bork or Ukase? 

lluf.;crt Bork's A 11,cri.rn is a /a11d in 
u:lt1ch 1.rn111c11 u ou/d ln forred intu 
f.;uck-ulley af.;urtw11s, blucb u·uuld sit 
ul segregated /u11ch cou11ters. ro(]ue 
police could brrnk doLrn <·it1::ens · 
doors in midni9M nwls. ~choolch1/· 
dren could not be /uut7ltl auuut ct:olu­
twn, writers a11d t1rt1st.5 cvuld be cen­
sured at the uh1111 uf 9uicrn11tc11t. -
Se11ator Ted Krnnuly. 

We 've been luokmg for.1,i.ird to a 
great constitutional debate. now that 
the Democrats opposing Ronald Rea­
gan ·s judicial nommees have dropped 
pretenses about spelling errors and 
deed restrictions and flatly pro­
claimed that judicial philosophy 's the 
thing. Just what philosophy, we 've 
wondered. do Robert Bork 's cnucs 
have to otfer? 

Ted Kennedy 1s abundantly clear : 
The purpose of Jurisprudence is to 
orotect one sacred cow for each of the 
Democratic Pany ·s consmuent inter­
est group:;. The liiw 1s what judges 
say 1t 1s, and the test or .,ominees is 
whether they will u:;e this power to 
:.id\' 2.nce purposes Sen;itor Kennedy 
: _ . -~., . :·. ~.:1 rt1C •.t: .H . JuJg:-s m!..is, J.d· 
Yance rnese purpc•~c>s t rrl' :, f.il'l ll, t' uJ 
cl,e de11wcrat1c outcu11,c III lit e leg1sla-
1n·e branch 111 Ld<Lc!t the se,wtor 
slls . 

So far as we remember, in facr, 
Judge Bork hd.S no pusmon on public 
policy toward, say. abortion. What he 
does believe 1s that Judges should 
read the Consmuuon.. and second· 
guess legislatures only on the basis of 
what It says. If the Constitution says 
nothing about abort10n. legislatures 
can allow It or ban It. Someone who 
ctoesn 't agree with their choice has ev­
ery right to campaign for new legisla· 

• tors. If the Consmution doesn 't speak, 
redress lies m rhe pol1t1cal process. 

Judge 8ork would never discover 
1n the Constnutwn a · · nght " to Star 
\\J.rs or aid for tht' Contras. His phi­
losophy of Jud1c1al restraint 1s 
grounded m the fundamental constitu· 
uonal pnnc1ple of separauon of 
powers . Congress makes the laws. the 
president executes the laws and the 
courts ' only role Is tu ensure that the 
laws are consistent with the Consmu­
tiun . \\'here the Bill of Rights is clear. 
such as outlawrng racial d1scnmina­
t10n. Judges must make sure these 

rights i.lre protPC'!t'd . But the courts 
i.ire n,1t sup!JuSt'd tu -m v i.illdi.itt' l;,i ws 
sm1ply becau:.t' Judges don 't like 
them. or !ind new ng-hts that do not 
~ppear ill the Consmuuon. 

Judge Burk madt• ;,iu t'lega111 state­
ment at this new in a case his ene­
mies are sure to raise as proof of his 
react10nary ideas. Dronen'f.;urg v. 

C' ,/ o/ Nawl Personnel asked 
whether the courts should overturn 
the Navy's pollcy of mandatory dis­
charge for sailors who engage in ho· 
mosexual acts. Though receiving an 
honorable discharge, the plaintiff 
claimed a right to "privacy" that 
would override the Navy rule. Writing 
for a unanimous D.C. Circuit panel in 
1%-!, Judge Bork said it would be 
wrong for Judges to replace -the judg­
ment of the military by finding a right 
not mentioned m the Consmut10n . 

.. lf it is in any degree doubtful that 
the Supreme Court should freely ere· 
ate new constitutional rights. we think 
it certain that lower courts should not 
de. .;o. " Judge Berk v,r~Jte . .. If ::--.c: rev- ! _ 

oluuon m sexual mores thar a.ppeilant 
proclaims 1s in fact ever to arnve, we 
think it must arrive through the moral 
choice of the people, and their elected 
representatives, not through the Judi· 
cial ukase of this court." 

Ukase was a well-chosen word. It 
is derived from the Russian. and de· 
fmed by Webster 's as "in Czarist Rus­
sia. an imperial order or decree. hav­
ing the force of law." Under our sys­
tem of government. laws. made by 
Judges have a s1m1lar illegitimacy. 
The executive branch can change its 
rule against homosexuality in the mil­
itary or Congress could pass a law to 
do so. This might or might not be a 
good idea. but Judge Bork was on 
firm democratic ground when he said 
It was not for Judges to decide. The 
Founders called the courts the .. least 
dangerous branch" because judges 
were supposed to play a negative role. 
upsemng legislation only that violates 
the text of the Constitution . 

July 8, 1987 

The d1stmct10n is not es;.,t>c1al ly 
subtle or complt'x. yet 1s frequent ly · 
m1sst>d by people who consider them· 
selvt>s intelligent and sophisticated 
Conditioned by decades of Jud1c1al ac­
tivism on behalf of liberal causes, 
they think uf court cases in stark 
terms of who wms. not in terms oi 
what the Constitution savs. At stake in 
this standoff of competing Judicial the· 
ories is whether the Constitution in its 
bicentennial year means anything ar 
all. 

Senator Kennedy has heard these 
arguments before. Ronald Reaga:i 
campaigned to two landslides on the 
promise to appoint supremely quali · 
fied judges who accept the limited 
role they were granted under our con­
stitutional system. The Democranc 
Senate can of course reJect Mr. Bork 
precisely OE'Ci.iUSe ht' IS the kind of 
nominee the president prum1sed; re­
dress for that would lie in the next na­
tional election. 



Wfl@~@flIIDi1 
Robert H. Bork 
On Constitutional Econo01ics 

PROPOSISG A.\1E:--D.\1ESTS to the Constitu­
tion is much in vogue these days. The 
proposals for change vary greatly, but 

advocates usually advance one of two lines of 
argument to explain why the legislative process 
is defective and why the subject should be as­
signed to the judicial process instead. The first 
is simply that policy outcomes would be im­
proved by doing so. That may or may not be 
true. Certainly we have, to our great benefit, 
constitutionalized. and thus removed from ma­
jority control, a number of policy areas. On the 
other hand, almost no one supposes that it 
would be wise to continue the process of shift­
:~,... oolicy choices from legislatures to courts 
.:-:~-::1::i ,elv . 

That brings us to the second reason, which 
is very sophisticated and is rarely heard outside 
a rather small, largely academic , group. This 
approach seeks ultimate principles by which 
we may determine which subjects are best con­
trolled by judges and which by elected repre­
sentatives. It is a highly abstract enterprise and 
one is likely to hear arguments about whether 
the basis for constitutionalism is utilitarian, 
contractarian, consensualist, or something else. 
The object, of course, is nothing less than to 
discover the ultimate principles of government, 
a noble enterprise but one which promises no 
quick success .and from which I propose to ex­
cuse myself. 

Those who practice law, unlike those who 
profess its more philosophical reaches, do not 
ordinarily have to face the question of the ulti-

Robert H . Bork is a judge, U.S . Court of Appeals 
for the District of Columbia Circuit. This essay is 
based on a speech from Constitutional Economics: 
Containing the Economic Powers of Government. 
ed. b_v Richard McKen:.ie ( Lexington, Mass.: D.C. 
Heath and Company,© 1984 D.C. Heath and Com­
pany). 
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mate justification for the regulation of human 
behavior by law. As a professor, I wrestled with 
the problem for years in my seminar on consti· 
tutional theory. It seemed to me that the legal 
mind, used to finding general principles to ex­
plain a series of particular cases, could reason 
from the particular provisions of the Bill of 
Rights to a general theory of the legitimate 
spheres, respe~tively, of individual freedom and 
governmental coercion. 

The endeavor led me to deduce . from the 
Bill of Rights a series of very libertarian posi­
tions . Indeed. that outcome is virtually guaran­
teed by the starting point. If you start from 
instances of gu::iranteed oersonal autonom,· . c!,e 
generalizing pr,nc1p,e w,:l ttlrn out tu c~ ·-:~0.! e: i 
autonomy,-if not anarchy. Had I started instt;:ad 
from instances of the constitutional powers of 
government, the principle might have been al­
most pure majoritarianism. Neither principle, 
of course. is adequate to the complex govern­
ance of our society. In any event, because of 
where I started and came out, the students 
loved it. Alexander Bickel, who taught the 
course with me, hated it. His position was that 
no overarching theory of freedom and coercion 
is possible, and I came to think that he was 
right. 

Being a lawyer is hard enough, but at le::ist 
a lawyer, in his professional work, has the lux· 
ury of not dealing with ultimate justifications 
He need only try to make things work leg1:1-

. mately and well within the limits of his call1ng 
and the context of this particular societv The 
lawyer deals with principles of limited range 
that continue to evolve. If they reflect some un­
known ultimate or transcendent principle . :he, 
are not themselves ultimate but shifting: . p:ir· 
tial, and incomplete, though nonetheless \:tlu· 
able, indeed indispensable, for that. Working 
with them, their collisions and compromises . 



has ·proved to be difficult enough. Experience 
has taught me to prefer this working lawyer's 
perspective to arguments about constitutional­
ism pitched at a very high level of abstraction. 

Part of what a working lawyer knows is 
that any principle or idea, however admirable 
in the abstract, undergoes changes as it is ap­
plied through courts. The changes may be so 
!!reat that it would have been better not to em­
body the idea in law at all . I want to deal here 
with the difficulties that attend the embodiment 
of economic principles in law, particularly in 
law that must speak in the generalities appro­
priate to the Constitution. 

THE Sl"BJECT rs certainly timely. Not only are 
courts urged to extend existing constitutional 
provisions to guarantee greater freedom in the 
marketplace but there are very serious propos­
als to control national fiscal policy through new 
prov1s1ons. Thirty-two of the required thirty­
four states have now called for a convention 
to propose amendments concerning this sub­
ject. This being an unknown area of constitu­
tional procedure, the validity of these applica­
tions may be open to question, but there is no 
question about the seriousness of the move­
ment. It is against this background that I will 
discuss the problems of c:conomics as a subject 
.: .) , the (onstitution. 

T,_; C"-='n 'Aici'l. the id~::i. of c::::ns~itutio:-:J.I 
economics seems to me entirely a legitimate 
one . We are all familiar with the argument that 
economic policy is a matter of prudence and 
pluralist politics which simply does not belong 
in the fundamental law of our nation. In my 
\·iew. that is wrong. It is well to distinguish be­
tween two kinds of constitutional economics 
-the protection of the economic liberties of 
individuals from state interference and re­
straints placed upon government monetary and 
fiscal policy. 

As to the first , it has long since been known 
that there is no principled philosophic differ­
ence between individual economic freedoms 
and individual freedoms of other sorts . Since 
we protect one set of individual freedoms. it is 
difficult to say why the other should be without 
protecti·on. Indeed, the Constitution contains a 
\·ariety of clauses that were intended to . did, 
and to some extent still do. protect such free­
doms. Since the framers of the Constitution 
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thought that such matters deserved to be in­
cluded, that in itself is a reason of considerable 
persuasive power for us to think that, as a mat­
ter of principle, such guarantees may still have 
a place. 

Nor is there any case in principle against 
inclusion in the Constitution of a provision 
controlling fiscal or monetary matters. The 
public may reasonably feel that \Ve must some­
how stop the seemingly inexorable rise in the 
share of the public's wealth claimed by the fed­
eral government, and so far, nothing short of a 
constitutional amendment has really \VOrked. 
It may be that only a constitutional check can 
cope wi?h the well-known pathology of repre­
sentative government in the social democratic 
style, in which intense constituencies press for 
particular programs that add up to spending 
levels that nobody really wants. 

It is widely recognized that, in the near 
term, such increasing aggregates are a threat to 
economic vitality. Over the longer term. ineffi­
ciency. inflation, and fights over the division of 
a shrinking pie may be capable of taking us to 
a worse and far less free society than any we 
now would find tolerable-one governed by un­
accountable bureaucracies, if not by rulers even 
less benign. Any systematic malfunctioning of 
government serious enough to threaten both 
prosperity and freedom may properly be ad­
dressed bv the Constitution . 

But if ~t..?,c .s :10 ,..;::i_jection to the g:="-=::-ai 
idea of constitutional economics-no ob j[ecuon 
co it, that is. as a matter of some\vhat abstract 
principle-there are a number of problems with 
the implementation of the idea. Problems in 
implementation are not co be regarded as .minor 
matters that some lawyer adept at conveyanc­
ing can deal with . There is a temptation among 
the philosophers of this subject to \Valk away 
from such mundane considerations, muttering 
that they don 't do windows. But lawyers and 
judges do windows. They know from experi­
ence that not all policies can be made into ef­
fective law. There is a tendency to think that 
constitutional rules execute themsel\'es and 
that they accomplish precisely what was in­
tended. but that is not bv anv means alwavs the 
case. Law, to use the tei=roin.ology many ~cono­
mists have employed. is one gigantic transac­
tion cost. The cost comes in many forms and 
must be taken into account when we are decid­
ing whether to amend the Constitution and how. 
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Even as we are learning more about economics, 
and in particular about the defects of economic 
policy made through a pluralist political proc­
ess. so. too. are we learning more about law as 
a mechanism of social and political control. 

There was a time when it was casuallv as­
sumed that law was capable of dealing v,;ith and 
transforming virtually any social or political 
reality . Perhaps that belief was engendered by 
the startling success of the Supreme Court· s 
ruline:s . bee:innine: with BroH"n \" . Board of Edu­
cario~ in 1-954. that official segregation of the 
races is unconstitutional. William Graham 
Sumner's dictum that "law ways can't change 
folkways" seemed to many decisively dis­
proved. But not all of society"s ills have proven 
so amenable to lee:al cures. \Ve all know of ex­
tensive regulatory programs that have added 
enormous costs without securing any discern­
ible benefits or that have created graver prob­
lems than thev solved. We should have learned 
by now that any expectation that law is omnip­
otent is not merely naive in its theoretical un­
derpinnings but often disastrous in practice. It 
has brought us \vhat many Americans perceive 
as not merely an overregulated but a clumsily 
regulated societv. \'-·~ ha\'e learned that \aw is 

. . 

:· ~::'-::'-'-::1t h· .-.JL a ~...: ... ,vd out a ol unt 1nstrume:1t. 
Legal rules have side e.tiects. and these some­
times come close to outweighing the good that 
rules do . 

I should pause to make it abundantlv clear 
that I do not for a moment doubt that this na­
tion is far better off. freer and more prosper­
ous . because of the Constitution of the United 
States . I should also make it clear that I am not 
an anti-constitutionalist in the sense that I op­
pose amending the Constitution further as the 
need arises . But I assume most people would 
agree that the presumption is against amend­
ment so that the need for it must be clearly 
demonstrated . There is much wisdom in those 
two constitutional philosophers. one English 
and one American. who S..i 1d. respectively. "L'n­
less it is necessary to change . it is necessary 
not to change," and "If it ain't broke. don 't fix 
It. 

BL·T LET L'S SL.PPOSE a need for a constitutional 
provision has been clearly shown, or at least a 
need has been clearly shown on the assumption 
that the provision will do precisely what it is 
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intended to do. It is the assumption that is like­
ly to get us into trouble. Many, though not by 
any means all, constitutional provisions ha,ve to 
be enforced by judges. Constitutional econom­
ics would rest, I take it, on judge-enforced 
amendments to the Constitution. 

Milton Friedman argues that a spending 
limit provision in the Copstitution would pose 
no probiem for the courts-that all we have to 
do is look at the First Amendment to see that 
courts can handle complex and difficult sub­
jects in ways that preserve our freedoms . Re­
jecting this argument poses some difficulty for 
me-not only because of its authuc I went to 
the University of Chicago and so was raised 
virtually from childhood-you remember the 
Hutchins plan-to believe that Milton was al­
ways right. In this case. however. I do not be­
lieve his analogy holds. The First Amendment is 
almost entirely judge-made law. It has worked 
well, but I doubt that anybody wants judge­
made economics. Moreover, even provisions 
that work well on the whole might profit from 
more careful drafting. 

The guarantees of freedom of speech and 
of the press are perhaps the most important 
guarantees of l:be:-t\· to be found in the Consti· 
t~:ion. We are l-t oc1:, ·::- _ f w; .. n :.-.c::1 t;-:,.:i.;; ·xe 
would be without them, but there are costs. 
Those guarantees have been interpreted to per­
mit the destruction of persons' reputations. 
the spread of pornography. the advocacy of \'io­
lence and even genocide. and much more of like 
nature. Communities have lost a good deal of 
their power democratically to control their own 
moral environment. Many people count these as 
substantial costs. Whether they are inseparable 
from the benefits of the amendments is not the 
point; the point is that judges have thought they 
were, and so a constitutional provision has 
come to have a meaning that may not have been 
fully apparent to those \vho framed and ratified 
it .. If the very generally v,;orded First Amend­
ment has on balance produced good social pol­
icy, as I think it clearly has. that may be be­
cause the subjects of speech and press are ones 
that judges understand fairly well. They are 
also subjects that lend themselves to relatively 
simple rules. It may be doubted that an equally 
generally worded economic amendment would 
produce policy as beneficial. 

This is not said in criticism of judges . Mv 
days of criticizing judges are over. It is simply 



a fact that judges are human and that appellate 
tribunals are committees. The interpretation of 
words on paper in unanticipated factual cir­
cumstances is always a chancy thing. Remem­
ber that Chief Justice Charles Evans Hughes 
said that the Constitution is what the judges 
sav it is. That was not cynicism, but merely a 
co~mon-sense observation about the applica­
tion of law. It does , however, raise the question 
whether we want the economic policy of the 
United States to be what the judges say it is . 

... Charles Evans Hughes said that the 
Constitution is what the judges say it 
is. That ... common-sense observation 
about the application of law [raises] 
the question whether we want the 
economic policy of the United States 
to be what the judges say it is. 

That is a real problem with respect to any 
constitutional provision that attempts to se­
cure the economic liberties of individuals 
against hostile legislation. Legislation directed 
at market freedom can take so many forms that 
a constitutional provision guaranteeing 'eco­
M.nrn \c fr~ec.0m might have to be generally 
'. , ur::: ~i a:i.d. _; ubJ eCt to liltcr;:-re tauon ::r 1,v: de 
latitude. Indeed, that is the lesson of our his­
tory. As Professor Bernard Siegan has shown, 
we already have clauses that could be used to 
protect economic freedom-and were so used. 
They are , however , so open-textured, so gen­
eral. that judges were free to impose their own 
economic policies-and they did. 

In some of the literature on constitutional 
economics , there is favorable comment about 
the Supreme Court's dec ision in Lochnerv. New 
Y ork ( 1905). which struck down a working­
hours regulation for bakers. The trouble with 
Lochner was that Justice Rufus Peckham's 
opinion was unable to provide any reasoning 
to explain why this particular regulation of 
markets was an undue infringement of liberty 
while others were not. The case is correctly per­
ceived as essentially a lawless judicial decision. 
If judges step into this area , that must be ex­
pected. The Constitution provides minimal 
gu idance and it is ditficul t to imagine an 
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amendment that would be able to provide much 
·more. 

IT ~lAY BE RESPONDED that judges do the 
same thing today in other fields and their deci­
sions often survive. If that is true , it is not a 
vindication of Lochner but a condemnation of 
those other decisions. But I wish to make 
another point. The fate of the Lochner decision 
and manv others like it, which defended not 
only eco~omic liberty but other values such as 
federalism, illustrates the weakness of consti· 
tutional guarantees that are not widely sup­
ported, and supported in particular by the con­
stitution-making apparatus of our society. 
When the mood of the country swung against 
free markets, the Supreme Court was able to 
check anti-market legislation only very par­
tially and only very briefly. Franklin Roosevelt's 
Court-packing campaign was merely the most 
dramatic episode in a long swing of the courts 
away from protection of economic freedoms . 
More important was Roosevelt 's series of ap­
pointments of new justices, men ~ho read the 
Constitution the way Holmes did in· his Loch­
ner dissent . The lesson to be learned is chat 
broad, interpretable constitutional provisions 
cannot long stand against determined political 
forces that have gained the ascendancv . Hence, 
it is d ifficu l: :o ima~ine 0 1-: ::: :: ·-, -,'.~ · ' ::- "'J. l 
a ;:~a:: :.dment a;: uara.:1 t-:: .: i::~ .:.·: 1..:. ~: .11 :: .:u 0

: ·"1 tc 
freedom could remain effective uniess it had 
very strong political and intellectual support. 
Even then, as I have said , it is difficult to imag­
ine a clause so \vorded as to guard adequately 
against judicial subjectivism in its application. 

This danger lessens some\vhat. though it 
does not entirely disappear. as a clause be­
comes more specific. Perhaps a clause in tended 
to control the fiscal po licy of the l'nited States 
could be drawn with enough specificitv to pre­
vent subjective interpretation. There are . how­
ever, several problems with proposals for fiscal 
policy amendments that must be considered . 

The first, of course , is effectiveness . Even 
assuming no problems of enforcement or of 
distortion in the enforcement process, govern­
ment has ways of commandeering societv' s 
wealth and redistributing it that do not depend 
upon taxation . borrowing, or inflation . The 
most prominent, of course , is regulation. Go \· ­
ernment need not spend a dime on a progr;:im 1f 
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it can find groups in the private sector who can 
be made to spend their own funds. Much of the 
heavy expenditure or funds required by the 
Clean Air Act, for example, does not appear in 
any governmental budget and requires neither 
taxes nor governmental borrowing or spending. 
Industry is simply required to pay to clean up 
emissions. That technique could be used for 
manv other programs. Social Security benefits 
could be handled largely in this way, ending gov­
ernmental deficits but not the share of wealth 
appropriated by government for its purposes. 
So far as I know, no one has suggested a work­
able way around this difficulty. Perhaps the 
difficulty is not as great as this may suggest. 
And, of course, a balanced-budget or spending· 
limitation amendment might still be worth 
adopting even if it would not be wholly effec­
tive. 

Also troubling is the problem of enforcing 
such a constitutional provision. In the early 
stages of discussion, a lot of people, including . 
most economists, apparently thought this was 
rio problem: if Congress exceeded the consti· 
tutional limits on spending, someone would 
sue. That much · is true. The result, however, 
would likely be hundreds, if not thousands. of 
'~-.,. "'~ :-; J.,:~~c: :::~ :'.:>Un!:-'>'. rr::inv of ::,em on 
mconsistt!nt :ncones and providing inconsist­
ent results. By the time the Supreme Court 
straightened the whole matter out, the b1:1dget 
in question would be at least four years out of 
date and lawsuits involving the next three fiscal 
years would be slowly climbing toward the Su· 
preme Court. It is quite possible that it would 
be necessary to narrow the class of possible 
plaintiffs significantly and to create a special. 
and final,. court to handle this litigation. 

UsLESS ATTENTION is paid to the institutional 
problems involved, a constitutional amend­
ment would become in practice a nullity­
either that, or the budgetary process would 
pass into the hands of the courts, an outcome. 
desired by no one. When I said earlier that law 
is a transaction cost, I was not merely being 
flippant . We all know that there are the direct 
costs of law enforcement and that these can be 
large. Many recognize that there are also the 
costs of undesirable but unavoidable side-ef­
fects of policy enforcement. But too few under­
stand the costs of a policy's alteration in the 
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very process of its application. Constitutional 
provisions pass through the hands of judges, 
and any venture in constitutional economics 
would almost certainly be transformed to some 
extent in that process. 

Since economists are in the forefront of 
those advocating constitutional economics, it 
may be thought ironic that so little attention 
has apparently been paid to the institutional 
problems involved, including the incentive 
structure that judges face and how that struc­
ture may influence their interpretations of law. 
Having identified the incentive structure con­
fronting legislators as the source of the prob­
lem, it is odd that economists should advocate 
moving the policy into the courts without a 
similar inquiry. The defects of the legislative 
process do not of themselves render the judicial 
process perfect or even preferable. 

If the economists utility-maximizing 
hypothesis is accepted as an accurate predictor 
of behavior, then we need to know what it is 
that judges maximize. They cannot affect their 
money incomes, like practicing lawyers, and 
they cannot choose their subjects or opt for 
leisure, like professors. What is it that they can 
and do maximize? Does their incentive struc­
ture deflect t~-'11 from doing what we wanr ,.)f 
the.n? And what mechanisms ot con:rol do ._,,.;; 
have to obtain performance that maximizes the 
chances of getting what the framers of a consti­
tutional provision wanted? Until we have sorrie 
inkling of an answer to at least the last of those 
questions, constitutionalism will accomplish 
less than it should, and the thought of placing 
new areas in the control of judges will continue 
to make some people apprehensive about 
vaguely worded constitutional amendments. 

I do not mean to say that our Constitution 
should never be amended. What I do mean Is 
that an exclusively philosophic or economic 
approach to market-freedom or fiscal-pol 1cv 

amendments is likely tb produce provisions 
that either are largely unworkable or have un· 
intended consequences. Some sophisticauun 

. about the way pro\'isions are litigated and the 
wav they are applied by courts can reduce: 
these problems. This may seem a mundane ob­
ser.-ation. but it is, I think, a vital one to bc.::1r 
in mind . The wisdom of our economic polic, 
is important, but so too is the integrity of our 
legal institutions-and in the area of constitu­
tional economics the two are inseparable. ■ 
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The Constitution, Original Intent, and 
Economic Rightst 

ROBERT H. BORK• 

To approach the subject of economic righu it is necessary to state 
a general theory about how a judge should deal with casca which 
require interpretation of the United States Constitution. More spe­
cifically, I intend to address the question of whether a judge should 
consider himself or herself bound by the original intentions of those 
who framed. proposed. and ratified the Constitution. I think the 
judge is so bound. I wish to demonstrate that original intent is the 
only legitimate basis for constitutional decisionma.lcing. Funher. l in­
tend to meet objections that have been made to that proposition. 

This issue has been a topic of fierce debate in the law schools for 
the past thirty years. The controversy shows no sign of subsiding. To 
the contrary. the torrent of words is freshening. It is odd that the one 
group whose members- rarely discuss the intellectual framework 
within which they decide cases is the federal judiciary. Jud~cs. by 

------- and lar~e. are Mt mi.:-.: ~ attracted ~o theory. That ;s .:--.: : .. tunatc. a:1d 
~ ~ ~~/ ~~11·· • -:- ,: is ..:nangrng. There arc several reasons wny it should 

.-,¥ change. 
Law is an intellectual system. If it is to progress at all, it is 

through continual intellectual exchanges. There is no reason why 

t This Anicle is an adaptation of a speech I pve at the fint Sharon Siegan 
· \-iemorial Lecture at the Univenity o( San Oiqo School of Law on November I 8. 1985. 

Everyone ...,t,o ever met Shal"Oft Siqan ia. I am cenain. aratified that the IJmvenity of 
San Diego Schoal'Of Law hu catablilhed a lecture series in her memory. My wife and I 
first met Sharon Siepn just two years aao. She wu a lOYely woman in every way . I am 
immemely honored to have ti.ft invited IO aive the in1u111ral lecture in the series named 
for her. , 

• Circuit Judie. l.1nited States Coun of Appeals for the District of Columbia Cir• 
cuit; J .D .• Univcnuy of Chicaao. 

~I,,... 11N Val. 23 No. 4 
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members of the judiciary should not engage in such discussion. 
Rather. because-theirs is the ultimate responsibility, there is every 
rea~Jn why they should engage in such discussion. The only real con­
trol the American people have over their judges is that of criti­
cism~riticism that ought to be informed. Criticism focused not 
upon the congeniality of political results but upon the judges' faith­
fulness to their assigned role. Judges ought to make explicit how 
they perceive their assigned role. 

We appear to be at a tipping point in the relationship of judicial 
power to democracy. The opposing philosophies about the role of 
judges are being articulated more clearly. Those who argue that 
original intention is crucial do so in order to draw a sharp line be­
tween judicial power and democratic authority. Their philosophy is 
called intentionalism or interpretivism. Those who would assign an 
ever increasing role to judges are caJled non-intentionalist or non­
interpretivist. The future role of the American judiciary will be de­
cided by the victory of one set of ideas over the other. 

In this Article, I am not concerned with proving that any particu­
lar decision or doctrine is wrong. Rather, I am concerned with the 
method of reasoning by which constitutional argument should 
proceed. 

The problem for constitutional law always has been and always 
will be the resolution of what has been called the Madisonian di­
lemma. The United States was founded · as what we now call a 
~adisonian system, one which allows majorities to rule in wide areas 
of life simply because they are majorities, but which also holds that 
individuals have some freedoms that must be exempt from majority 
control. The dilemma is that neither the majority nor the minority 
can be trusted to define the proper spheres of democratic authority 
and individual liberty. The first would court tyranny by the majority; 
the second, tyranny by the minority. 

Over time it has ccr;:e to be ,hought that the re:scl:.aion oi th e 
~foe :.onian problem-the definition oi majority power ana minority 

. freedom-is primarily the function of the judiciary and, most espe­
cially, the function of the Supreme Court. That understanding, 
which now seems a permanent feature of our political arrangements, 
creates the need for constitutional theory. The courts must be ener­
getic to protect the rights of individuals. but they must also be 
scrupulous not to deny the majority's legitimate right to govern. 
How can that be done? 

Ahy intelligible view of constitutional adjudication starts from the 
proposition that the Constitution is law. That may sound obvious but 
in a moment you will see that it is not obvious to a great many peo­
ple, including law professors. What does it mean to say that the 
words in a document are law? One of the things it means is that the 
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words constrain judgment. They control judges every bit as much as 
they control legislators. executives, and citizens. 
- The provisions of the Bill of Rights and the Civil War amend­
ments not only have contents that protect individual liberties, they 
also have limits. They do not cover all possible or even all desirable 
liberties. For example, freedom of speech covers speech, not sexual 
conduct. Freedom from unreasonable searches and seizures does not 
protect the power of businesses to set prices. These lifl1its mean that 
the judge's authority has limits and that outside the designated areas 
democratic institutions govern. 

If this were not so, if judges could govern areas not committed to 
them by specific clauses of the Constitution, then there would be no 
law other than the will of the judge. It is common ground that such 
a situation is not legitimate in a democracy. Justice Brennan re­
cently put the point well: "Justices are not platonic guardians ap­
pointed to wield authority according to their personal moral predilec­
tions. " 1 This means that any defensible theory of constitutional 
interpretation must demonstrate that it has the capacity to control 
judges. An observer must be able to say whether or not the judge's 
result follows fairly from premises given by an authoritative, exter­
nal source and is not merely a question of taste or opinion. 

There are those in the academic w·orld, professors at very prestigi­
ous law schools. who deny that the Constitution is law. I will not 
rehearse their arguments here or rebut them in detail. I note merely 
that there is one question they do not address. If the Constitution is 
not law, with the usual areas of ambiguity at the edges, but which 
nevertheless tolera~ly tells judges what to do and what not to do-if 
the Constitution is not law in that sense. what authorizes ;udges to 
set at r:;iught the :najomy jud;r::e:it of the representatives of the 
.-\mencan people? If the Constitution is not law, why is the judge's 
authority superior to that of the President, the Congress, the armed 
forces, the depanments and agencies. the governors and legislatures 
of the states, and that of everyone else in the nation? ~.:o answer 
exists. 

The answer that is attempted is usually that the judge must be 
guided by some form of moral philosophy. ~ot only is moral philoso­
phy typicilly inadequate to the task but, more fundamentally, there 
is no legitimating reason that I have seen why the rest of us should 
be· governed by the judg~·s moral visions. Those academics who 

I. Speech by William J. Brennan. Georgetown l.;niversuy \Oct. 12. 1985). rt­
prinud in N.Y. Times. Oct. 13, 1985. at 36. col. 2. 

825 



think the Constitution is not law ought to draw the only conclusion 
that intellectual honesty leaves to them: that judges must abandon 
the function of constitutional review. I h.we yet to hear that 
sugaested. 

The only way in which the Constitution can constrain judges is if 
the judges interpret the document's words according to the intentions 
of those who drafted, proposed. and ratified its provisions and its va­
rious amendments. It is important to be plain at the outset what 
intentionalism means. It is not the notion that judges may apply a 
constitutional provision only to circumstances specifically contem­
plated by the Framers. In such a narrow form the philosophy is use­
less. Because we cannot know how the Framers would vote on spe­
cific cases today, in a very different world from the one they lcnew, 
no intentionalist of any sophistication employs the narrow version 
just described. 

There is a version that is adequate to the task. Dean John Hart 
Ely has described it: 

What distinauisha intel'l)retivi,m [or intentionalism} from iu oppoaite is iu 
insistence that the ·.worit of the political branches is to be invalidated only in 
ac:c:ord with an inference wh01e startina point, whose undertyina premise, is 
fairly discoverable in the Constitution. That the complete inference will not 
be found there-because the situation is not likely to have been fore­
secn--is generally common around.1 

[n short, all an intentionalist requires is that the text, structure. 
and history of the Constitution provide him not with a conclusion but 
with a major premise. That premise states a core value that the 
Framers intended to protect. The intentionalist judge must then sup­
ply the minor premise in order to protect the constitutional freedom 
in circumstances the Framers could not foresee. Courts perform this 
function all of the time. Indeed. it is the same function they perform 
when they apply a statute, a contract, a will, or, indeed. a Supreme 
Court opinion to a situation the Framers of those documents did not 
foresee. 

T:: .. ::;, we l,e usually able 1to understand the liberties that were 
intended to -be protected. We are able to apply the first amendment's 
Free Press Clause to the electronic media and to the changing im­
pact of libel ·litigation- upon all the media; we are able to apply the 
fourth amendment's prohibition on unreasonable searches and 
seizures to electronic surveillance; we apply the Commerce Clause to 
state regulations of interstate trucking. 

Docs this version of intentionalism mean that judges will invaria­
bly decide cases th6 way the Framers would if they were here today? 
Of course not. But many cases will be decided that way and. at the 
very least. judges will confine themselves to the principles the Fram-

2. JOHN HAAT ELY. 0EMOCIACY ANO DISTllliST I •2 ( 1980). 
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crs put into the Constitution. Entire ranges of problems will be 
placed off•limits to judges. thus preserving democracy in those areas 

--where the Framers intended democratic government. That is better 
than any non•intentionalist theory of constitutional adjudication can 
do. If it is not good enough, judicial review under the Constitution 
cannot be legitimate. I think it is good enough. 

There is one objection to intentionalism that is particularly tire• 
some. Whenever ( speak on the subject someone invariably asks: 
"But why should we be ruled by men long dead?" The question is 
never asked about the main body of the Constitution where-we really 
are ruled by men long dead · in such matters u the powers of Con­
gress, the President. and the judiciary. Rather, the ques.tion is asked 
about the amendments that guarantee individual freedoms. The an­
swer as to those amendments is that we are not governed by men 
long dead unless we wish to cut back those freedoms. which the 
questioner never does. We arc entirely free to create all the addi­
tional freedoms we wish by legislation, and the nation has done that 
frequently. What the questioner is really driving at is wby judgea. 
not the public but judges. should be bound to protect only those free­
doms actually specified by the Constitution. The objection underly­
ing the question is not to the rule of dead men but to the rule of 
living majorities. 

Moreover, when we undentand that the Bill of Rights gives us 
major premises and not specific conclusions, the document is not at 
all anachronistic. The major values specified in the Bill of Rights are 
timeless in the sense that they must be preserved by any government 
we would regard as free. For that reason, couns must not hesitate to 
apply only values to new circumstances. A judge who ;-•:uses to deal 
w tth unforeseen threats to an estJ.blished const1tut1onai va1ue. and 
hence provides a crabbed interpretation that robs a provision of its 
full. fair, and reasonable meaning, fails in his judicial duty. 

But there is the opposite danger. Obviously, values and principles 
can be stated at different levels of abstraction. In stating the value 
that is to be protected. the judge must not state: it with so much 
generality that he transforms it. When that happens the judge im­
properly deprives the democratic majority of its freedom. The diffi­
culty in choosing the proper level of generality has led some ta claim 
that intentionalism is impossible. 

Thus, in speaking about my view of the fourteenth amendment's 
equal protection clause as requiring black equality, Professor Paul 
.Brest of Stanford said, 
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The very adoption of such a principle. however, demands an arbitrary 
choice amon1 levels of ibstracuon. Just what ii " the 1eneral principle of 
equality that applies to all cases .. ? Is it the "core idea of blacJc equality" 
that Bork finds in the oriainal 11ndcrstandin1 (in which case Alan Bakke did 
not state a constitutionally cognazablc claim). or a broader pr1nc1ple of " ra­
cial equality" (so that, dependin1 on the precise content of the principle. 
Bakke m11ht have a case after all), or is it a still broader principle of equal­
ity that cnccmpaSICI discrimination on the basis of gender (or sexual orien-

• tation) u well? 

The fact is that all adjudication requires makin1 choi«s amon1 levels of 
generality on which to articulate principles, and all such choices arc 1nher• 
ently non•neutral. No form of constitutional decisionmaltina can be sal­
vaged if its legitimacy depends on satisfyina Bork's requirements that prtn• 
ciplcs be .. neutrally derived. defined and applied .... 1 

I think that Brest's statement is wrong and that an intentionalist 
can do what Brest says he cannot. Let me use Brest's example as a 
hypothetical-[ am making no statement about the truth of the mat­
ter. Assume for the sake of the argument that a judge's study of the 
evidence shows that both black and general racial equality were 
clearly intended. but that equality on matters such as sexual orienta­
tion was not under discussion. 

The ·intentionalist may conclude that he must enforce black and 
racial equality but that he has no guidance at all about any higher 
level of generality. He has. therefore, no warrant to displace a legis­
lative choice that prohibits certain forms of sexual behavior. That 
result follows from the principle of acceptance of democratic choice 
where the Constitution is silent. The same sort of analysis could be 
used to determine whether an amendment imposes black equality 
only or the broader principle of racial equality. In short. the problem 
of levels of generality may be solved by choosing no level of general• 
ity higher than that which interpretation of the words. structure, and 
history of the Constitution fairly support. 

The power of extreme generalization was demonstrated by Justice 
William 0. Douglas in Griswold v. ConMcticut. • In Griswold the 
C Jurt struclc down Connecticut ' .s a :'1 ticontrac:otion statute. J umce 
Douglas created a constitutional right of privaJy that invalidated ~he 
state's law against the use of contraceptives. He observed that many 
provisions of the Bill of Rights could be viewed as protections of 
aspects of personal privacy. He then generalized these particulars 
into an overall right of privacy that applies even where no provision 
of the Bill of Rights does. By choosing that level of abstraction, the 
Bill of Rights was expanded beyond the known intentions of the 
Framer,. Since there is no constitutional text or history to define the 

3. Brest, Tit, FwNiam,,u11/ Rirltu Co,urov,rJy: Tit, EiJttttiai Cotttradicrio,u of 
Normativ, Co1Ut11MtioMI Scltolanltip. 90 Y-'Ll L.J. 1063, 1091-92 (1981) (footnotes 
omitted). 

4. 381 t.; .S. 479 (1965). 
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right. privacy becomes an unstructured source of judicial power. I 
am not arguing that any of the privacy cases were wrongly de• 
cided-that is a different question. My point is simply that the level 
of abstraction chosen makes the application of a generalized right of 
privacy unpredictable. A concept of original intent. one that focuses 
on each specific provision of the Constitution rather than upon values 
stated at a high level of abstraction, is essential to prevent couru 
from invading the proper domain of democratic government. 

That proposition is directly relevant to the subject of economic 
rights and the Constitution. Article I. section 10, provides that no 
state shall pass any law impairing the obligations of contracts.• The 
fifth and fourteenth amendments prevent either the federal or any 
state government from taking private property for public use without 
paying just compensation.• The intention underlying these clauses 
has been a matter of dispute and perhaps they have not been given 
their proper force. But that is not my concern here because f cw 
would deny that original intention should govern the application of 
these particular clauses. 

My concern is with the contention that a more general spirit of 
libertarianism pervades the original intention underlying the four­
teenth amendment so that courts may review all regulations of 
human behavior under t~e due process c!ause of that amendment. As 
Judge Learned Hand understood, ·economic freedoms are philosoph­
ically indistinguishable from other freedoms. Judicial review would 
extend. therefore, to aU economic regulations. The burden of justifi­
cation would be placed on the government so that all such regula­
tions would start with a presumption of unconstitutionality. · Viewed 
from the standpoint of economic philosophy, and of individual fr'!e• 
do;-,. the idea ~as many attnctions. But viewed :·ram t!J: standpoint 
of con:ititutiona1 structures, the idea w1..,rlcs a massive shift away 
from democracy and toward judicial rule. 

Professor Siegan has explained what is involved: 
In suit challcnaina the validity of restrainu. the government would have the 
burden of persuadin, a coun . .. first. that the legislation serves important 
governmental objec:uves: second, that the restraint imposed by government 
is substantially related to the achievement of these objectives. that is, . . . 
the fit between means and ends must be close: and third, that a similar 
result cannot be achieved by a less drutic means.' 

Thistmethod of review is familiar to us from case law. It has merit 

S. US. CONST. art . I. § I 0. 
6. Id . amend. V: id. amend. XIV . § t. 
7 . B. SI EGAN . ECONOMIC LIIUTIES AND TM! (ONSTITt;TION 324 ( 1980). 
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where the court is examining legislation that appears to threaten a 
right or a value specified by a provision of the Constitution. But 
when employed as a formula for the general review of all restrictions 
on human freedom without guidance from the historical Constitu• 
tion. the court is cut loose from any external moorings and required 
to perform tasks that arc not only beyond its competence, but be­
yond any conceivable judicial function. That assertion is true. l sub­
mit. with respect to eac:h of the three steps of the process described. 

The first task assigned the government's lawyers is that of carry• 
ing the burden of persuading a court that the .. legislation serves im• 
portant governmental objectives."' That means. of course. objectives 
the court regards as imponant. and imponance also connotes legiti• 
macy. It is well to be clear about the stupendous nature of the Tune:• 
tion that is thus assigned the judiciary. That function is nothing less 
than working out a complete and coherent philosophy of the proper 
and improper ends of government with respect to all human activi­
ties and relationships. This philosophy must cover all questions: so­
cial. economic. sexual. familial, and political. 

It must be so detailed and well-articulated. all the major and mi­
nor premises in place. that it allows judges to decide infinite numbers 
of concrete disputes. It must also rest upon more than the individUJl 
preferences of judges in order that internal inconsistency be avoided 
and that the legitimacy of forcing the chosen ends of government 
upon elected representatives. who have other ends in mind. can be 
justified. No theory of the proper end of government that possesses 
all of these characteristics is even conceivable. Certainly no phil~ 
pher has ever produced a generally acceptable theory of the sort re­
quired. and there is no reason to suppose that such a universal theory 
is just over the horizon. Yet. to satisfy the requirements of adjudica­
tion and the premise that a judge may not override democratic 
choice without an authority other than his own will. a theory with 
each of the mentioned qualities is essential. 

Supy05e that 1n meeting a challenge to a federal minimum wage 
law the government's counsel stated that the statute was the out• 
come of interest group politics, or that it was thought best to moder­
ate the speed of the migration of industry from the north to the 
south, or that it was part of a policy to aid unions in collective bar­
gaining. How is a court to demonstrate that none: of thmc objectives 
is important and legitimate? Or, suppose that the lawyer for Con­
necticut in the Griswold case stated that a majority, or even a politi• 
cally . influential •.minority, regarded it as morally abhorrent that 
couples capable of procreation should copulate without the intention. 
or at least the possibility, of conception. Can the court demonstrate 

&. Id. 
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that moral abhorrence is not an imponant and legitimate ground for 
legislation? I think the answer is that the court can make no such 
demonstration in either of the supposed cases. Further, · though it 
may be only a confession of my own limitations, I have not the re• 
motest idea of how one would go about constructing the philosopby 
that would give the necessary answers-to judges. I am quite clear 
how I would vote as a citizen or a legislator on each of these 
statutes. 

This brings me to the second stage of review, in which the govern­
ment bears the burden of persuading the court that the challenged 
law is "substantially related to the achievement of [its] objectives.'• 
In the case of most laws about which there is likely to be contrer 
versy, the social sciences are simply not up to the task assigned. For 
example, if the government insists upon arguin1 that a minimum 
wage law is designed to improve the lot o( workers generally. 
microeconomic theory and empirical investigation may be adequate 
to show that the means do not produce the enda. The requisite dem­
onstration will become more complex and eventually impouible u 
the economic analyses grow more involved. It is well to remember, 
too, that judge-made economics hu not been univenally admirable. 
Much that hu been laid down under the antitrust laws testifies to . 
that. Moreover, microeconomics is the best, the m01t powerful. and 
the most precise of the social •scienci:a. 

What is the court to do when told that a ban on the use of contra­
ceptives in fact reduces the amount of adultery in the population? 
Or if it is told that slowing the migration of industry to the Sun Belt 
is good because it is more painful to lose jobs than not to get new 
jobs? The substantive due process formulation does not directly ad­
dr~~ C05t-bene!it analysis. but one mig~.~ sup~ a court e!Tlpio)1ng 
th1:: ;.,nc cf r~v1ew 'Mould also ask whether the oenents achieved were 
worth the costs incurred. Perhaps that is included in the concept of a 
substantial relationship between ends and means. If so, that in­
troduces into the calculus yet another judgment that can only be leg­
islative and impressionistic. 

The third step--that the government must show that a "similar 
result cannot be achieved by a less drastic means"te-is loaded with 
ambiguities and disguised tradeoffs. A "similar" result may be one 
aldng the same lines but not the full result desired by the govern• 
ment. Usually, it would presumably involve a lesser amount of coer-

9. Id. 
10. Id. 
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cion. A court undertaking to judge such matters will have no guid• 
ance other than its own sense of legislative prudence about whether 
the greater result is or is not worth the greater degree of restriction. 

There are some general statements by some Framers of the four­
teenth amendment that seem to support a conception of the ji.;dicial 
function like this one. But it does not appear that the idea was 
wi~iy shared or that it was understood by the states that ratified the 
amendment. Such a revolutionary alteration in our constitutional ar­
rangements ought to be more clearly shown to have been intended 
before it is accepted. This version of judicial review would make 
judges platonic guardians subject to nothing that can properly be 
called law. 

The conclusion. I think. must be that only by limiting themselves 
to the historic intentions underlying each clause of the Constitution 
can judges avoid becoming legislators, avoid enforcing their own 
moral predilections. and ensure that the Constitution is law. For the 
subject of economic rights. that means we must turn away from the 
glamor of abstr1ct philosophic discourse and back to the mundane 
and difficult task of discovering what the Framers were trying to ac­
complish with the Contract Clause and the Takinp Clause. 
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/\~ ~ ~- ~jeet ef ~eligion and the law has become a ~~i~~~ 
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i 

/ . issue. But I will be talking about the subject from 

perspectives that have little or no bearing upon my performance 

as a judge. These are, rather, thoughts that seem interesting 

to me as a law professor and a citizen. -I witl mention two af 
I 

-~ j~~c-1!.. 
The first is the extraocdiuary power aud segpe of tbe 

interptetattons given the two cla~ses ei t he first amendment 

cofleereee with religion. 'fhe second is the rec:eiit upsurge in 
a, :-

Ht iga ~ ioA.. ~ ,s::-~ 9tt: ~~ f _;;;:d_; 
The religious clauses state simply that "Congress shall 

make no law respecting an establishment of religion, or 

prohibit i ng the free exercise thereof." The establishment 

clause might have been read merely to preclude the recognition 

of an official church, or to prevent discriminatory aid to one 

or a few religions. The free exercise clause might have been 

read simply to prohibit laws that directly and intentionally 

penalize religious observance. Instead both have been 

interpreted to give them far greater breadth and severity. 
~ . . - .. 

The Supreme Court has fashioned a three-part rule for the 

establishment clause: 
(' 

"a legislative enactment does not 

contravene the Establishment Clause if it has a secular 

legislative purpose, if its principal or primary effect neither 
,· 
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advance• DOI' inhibits religion, and if it does not foster an 
-

excessive government entanglement with religion." Those tests 

are obviously designed to erase all traces of religion in 

governmental action, to produce, as Richard John Neuhaus put 

( it, a "public square naked of religious symbol and substance." 

And the modern law largely accomplishes that, except when the 

Court simply ignores the test, as it sometimes does • .lmd 

thobgh the JustiQe& eannot agree on the meaning ef their, 

thcee part teat ae that in the words ei J~ege Sealia, eefere he 

was a juds• and was still free te say sueh thiaga , ~h• law ia 
" 

"hl a &tat• of uttee ehaea ane t1npreai&tael• QQaAs•. II the b 

p,t"ima~y tb~ust of tAe law is as I ha~e deaerihee i•~ 

Let me illustrate the severity of the substantive rules 

uode~ the elauoe by describing a case recently decided by the 

Supreme Court. In Aguilar v. Felton, the Supreme Court, hrcr 

taHpeyer suit, held violative of the establishment clause a New 

York City program, subsidized with federal funds, by which 

public school teachers who volunteered for the duty taught in 
~I- n~t- lv .. ,!N t 

private schools, including religious schools. The program 
I\ 

offered .-.dial instruction to educationally deprived children 

in remedial read~ng, mathematics, and English as a second 

language. The teachers were accountable only to the public 
r--------\ school system, used teaching materials selected by city 

~ employees and screened for religious content, and taught in 

rooms free of religious symbols or ar t ifacts. They were 
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generallJ_-Mt members of the religious faith espoused by the 

schools to which they were assigned. The record contains no 

evidence that any such teacher has complained of interference 

by private school officials or had sought to teach or promote 

religion. In fact, the lower court, before striking the 

program down, described it as "a program that apparently has 

done much good and little, if any, detectable harm." 

The Supreme Court did not dispute that the program passed 

two parts of the three-part test since it had a secular purpose 

and its primary effect was neither to advance nor inhibit 

~ religion. The program was held unconstitutional, however, on . 

the theory that it might entangle religion and government. The 

State, in order to be sure that the subsidized teachers do not 
-- __..,,1,. --1~1.) "'''~ r•-+ "l. of f'IC ~s~--

inculca te religio~, must engage in some form of continuing 
1 

~ ; -~ _f - (;; """ .,,.., (J 

surveillance, which co~stitutes impermissible entanglemen~. t•~f 3
· 

This case illustrates the power of the three-part test to 

outlaw a program that had not resulted in any advancement of 

religion but seems entirely worthy. 

I want to make about these cases is 

governmental action 

purpose. 

we know 

three-part test is not 

squared 

Time permits 

that 

has a religious 

that 

I remember the day 
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heard en bane a 

paying aalaries to 

the atheists stood 

words: "God save the 

The first part of the 

to be inconsistent with 
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atheists to the Houses of 

The judges and the 

the 

court." 

purpose -- appears 

rical practice that suggests 

The 

Northwest of 1789 

schools, on the 

for schools, 

that "religion, 

s 

and education" must From the beginning,_ 

Presidents, at the request of Congress, have issued 

Thanksgiving Day proclamations that were explicitly religious. 

Jefferson alone refused. There were chaplains in the 

Continental Congress, and the First Congress, which proposed 

the first amendment four days earlier, provided for a chaplain 

for each House. That Congress also enacted a law authorizing 

( the President, •~y and with the advice and consent of the 

Senate," to appoint a paid chaplain for the military 

establishment. These may seem relatively minor actions but. in 

the contut of a federal government that had very few functions 

that miglif!bave touched upon matters of religion, they seem not 

so minor after all. 

There are difficulties with of the three-part · 

test, wh i ch may explain why the Court from time to time simply 

drops the test altogether. That happened in Marsh v. Chambers, 
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[111~tr+ (ep) 
where the Court upheld the Nebraska leg i lature's practice of 
-

opening each legislative day with a pray r by a chaplain who 

was paid by the State out Qf tax monies. The Court majority 
-1'\. •~ 

reasoned essent i ally from t,De historical record thac I have 
c~J (\jt- "'"'\ft. i,q(,, 

cites te &how that the amendment w-&e nut intended to cover this 

practice. The Court was undoubtedly correct in that, but there 

is a broader lesson: if the three-part test does not accord 

with what we know of the framers' intentions with respect to 

specific practices, it probably does not accord with the 

general intention of the establishment clause. 

The religious clauses today have an impact on government 

and on society far beyond any impact they had only forty or 

fifty years ago. How i s one to account for the enormous 

potency of these clauses, a potency many observers think to 

have been unsuspected by the framers? The except.ional sweep of 

establishment clause doctrine has led some to conclude that 

there is an anti-religious animus pervading the evolution of 

law. But that seems by no means a necessary conclusion, since 

the Court has been almost equally assiduous in demanding 

religious freedom for individuals under the free exercise 

clause • . That hardly bespeaks a hostility to religion. Indeed, 

the court sometimes demands special accommodations for religion 

under the free exercise clause that it would undoubtedly have 

struck down as a violation of the establishment clause if 

government had made the accommodation voluntarily. The clauses 
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have been brought into conflict or, in more polite language, 

tension because of what Justice Rehnquist calls "our overly 

expansive interpretation of both Clauses." 

One is left, however, to account for this overly expansive 

interpretation of the two clauses. Perhaps it may be put down 

to the centralizing tendency some have observed in the Court. 

Perhaps it may be attributed to the tendency others have 

remarked of the Court to expand its own powers to govern by 

expanding the meaning of the prohibitory clauses it 

administers. Whether or not those propositions are true, it is 
, -

possible to offer a third hypothesis based upon similar trends ~-

in constitutional doctrine elsewhere. One thinks of 

developments in free speech doctrine in which it has been held 

that government may not, for example, deal with obscenity and 

pornography except in the most extreme cases, because, as one 

opinion put it, one man's vulgarity is another man's lyric. 

One notes the rise of the so-called right to privacy cases, 

which deal mainly with sexual mor a lity and which generally 

conclude that sexual morality may be regulated only in extreme 

casea. Ail ef these trends. from i nterpretati8R& of th~ 

r-eligiew• alawaea, to readings of the epeeeh ela~se. to tee . . . 

1Kivacy ca1ea share the common theme tha t morality is not 

usually the business of governmen t but is instead primarily the 

concern of the individual. Whether or not so intended, these 

cases may be seen as representing the privatization of 

morality. 

-
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If tha~ ia correct, it may reflect an extra-constitutional 
-

intellectual tradition dating back at least to John Stuart 

' \. 

Mill's On Liberty. This line of thought takes the position 

that an individual's liberty may not be infringed unless he 

causes harm to others. That formulation is obviously empty t 

I 
/ unless we know what counts as harm to others. Mill's position, 
' 

l essentially, was that material injury counted as harm but that 

moral or aesthetic injury does not. Thus, morality becomes a 

matter for the individual, not for democratic regulation. That 

stance would produce the trends in constitutional law that I 

have mentioned. In particular, it might help to explain the 

religious cases, since religion and morality are closely 
0 

connected. Indeed, it a ppears to be a sociological fact that 

most Americans regard religion as the sole or primary basis for 

, morality. One might expect, then, the privatization of 

religion by a stringent application of the establishment clause 

to keep the community, through government, from advancing or 

retarding religion, and an equally or almost as stringent 

application of the free exercise clause to permit the 

individ~·- tDaximum freedom in his beliefs. 

Lrh• •iee,ui ~~et i~l ~;Atiggad ia the enormous contemporaneous 

stirring in this field of constitutional law. That is part, of 

course, of the more general agitation of the issue of the 

relationship of religion to politics and government. We are 

witnessing now. perbapa, a ras~rgenc• iA reli&ien, eut► 



-8-

. ~ .~ 
Movcaiai, • . raaurgence in the political assertiveness of 

religion-b~aed movements't' OAe of tbe ~atalysts for tbat seem 

to be t he re~aAt rise of poJitical awareAe&a aeG &Qphi&Cieatien 

7",..h rJv-\) among evangelical and fundamentalists Americans. This 

religious movement is said largely to have disappeared from the 

arena of public policy after the Scopes trial. Since then 

public policies have moved in directions evangelicals and 

fundamentalists, among others, do not like. They have 

organized politically and returned to the national public 

policy scene with fervor and with greatly increased 

sophistication. Their challenge to the secularism of our 

culture, now dominant in our constitutional law, has 

reenergized other religious groups, notably many Roman 

Catholics, to take stands demanding the return of religious 

values to our public life. These groups do not by any means 

agree on what religious values suggest for public policy bu t on 

some topics there may be a broad consensus among them. Among 

the things that very religious people are apt not to like is 

the privatization of morality and religion. That smacks too 

much of '7~1 relativism. Hence, we observe such 

manlf••~'en• of_ opposition to the past trend of 

constitutional law as demands for school prayer, moments of 

silence, opposition to abortion and to pornography, financial 

aid to religious schools, and the like. This movement runs 

head on into the view that morality and religion are private 
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matter• in which government must not become involved. In some 

part, then, it is the counter-movement of the religious, a 

movement which is both intellectual and religious, that can be 

expected to increase constitutional litigation around, among 

other things, the religious clauses of the first amendmentJ 

Many observers expect~d a major recasting of doctrine, but 

the Supreme Court this past term surprised them by adhering to 

the old tests. Eventually, however, we may see such a 

reformulation, not because I think the attitude of the Court 

will change, though of course it may, and not because of 

political pressures, but because, as observers of this area 

commonly remark, present doctrine is so unsatisfactory. ~ourts 

can live with logical incoherence for extended periods of 

time. They have demonstrated that capacity in various fields 

of law. But sooner or later the paradoxes in which they are 

involved become so rich and so widely noted that they are 

likely to try again. The new doctrine that emerges may 

ultimately come to seem equally unsatisfactory. It may be safe 

to predict change. There is no reason to anticipate the 

resolution of all problems. 
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Conatitutional doctrine cannot separate either religion and 

raw or religion and politics. As to the first, there is very 

little law that does not rest ultimately upon moral choice and 

moral assumptions. That is inevitable. Most Americans believe 

that morality derives from religion. They will, as they 

always have, continue to legislate on the basis of their 

moral-religious beliefs. More than that, clergy of various 

denominations will , as they always have, continue to proclaim 

what Christianity or Judaism requires of government policy. 

They will often be demonstrably wrong because great moral 

precepts do not translate easily into policy detail, and the 

clergy may or may not understand the reality -- often economic 

or technological or political -- which lies between the moral 

precept and the choice of wise action. Still, the 

participation of churches and of those who address politics in 

' religious terms serves as a reminder that public policy ought 

always to be based upon, and helo accountable to, morality and 

not simply upon interest group struggles. I do not suppose for 

a moment that raw interest cannot be dressed in religious and 

moral argument, but the requirement that interest wear the 

clothes of morality may alter outcomes and may confer a 

legitimacy on the process of policy formation that the naked 

struggle tor material gain can never achieve. 

A relaxation of current rigidly secularist doctrine. would 

l in the first place permit some sensible things to be done. Not 
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much would be endangered if a case like Aguilar w~nt the other 

way and public school teachers permitted to teach remedial 

reading to that portion of educationally deprived children who 

attend religious schools. I suspect that the greatest 

perceived change would be in the reintroduction of some 

religion into public schools and some greater religious 

symbolism in our public life. 

It is contended that such symbolism creates political 

divisiveness, and no doubt it does, but that argument assumes 

that it is only the presence and not the enforced absence of _ 

religion that divides people. The deliberate and 

thorough-going exclusion of religion is seen as an affront and 

has become the cause of great devisiveness. 

\ The subject at hand is endlessly complex and ought to be 

t 

approached with flexibility and caution. In particular, we 

ought to be chary of formulating clear rules for every 

conceivable interaction of religion and government. It is a 

fact that the attempt to deal with a subject in a complex, 

nuanced way, mindful of all the subtleties and variations that 

do not lend themselves to the formulation of flat statements is 

regarded aa a sign of maturity and wisdom everywhere but on the 

bench. There it is regarded as, if not injudicious, at least 

as unjudicial. The mark of the judge, apparently, is that he 

can reduce the most complex reality to a three-pronged test. 

Indeed, he can. And in so doing, he leaves out most of the 

reality, and distorts the rest. 
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The beat a judge can ao is attempt to discern the core of 

the value the framers intended to guard and apply it to today's 

world. Fidelity to the historical clauses is particularly 

important in this most sensitive and emotional area of 

constitutional law. The legitimacy of any decision, going 

either way, is much more likely to be recognized, however 

grudgingly, if we can honestly say, this is the meaning of the 

original compact by which our nation was created, and everyone 

-- religionists, non-religionists, and anti-religionists -­

must live by it. 
·-

What may finally be at stake are matters far beyond those&. 

judge is permitted to contemplate in reaching a decision. The 

case for the absolute separation of religion and government is 

well known. It is that when religion and government merge, the 

individual is less free both in his faith and in his politics. 

Jefferson said that •~eligion is a matter which lies solely 

between a man and his God" and he approved what he called "a 

wall of separation between church and State." That is the 

individualistic view, but there is a communitarian view. 

There may be in man an ineradicable longing for the 

transcendent. If religion is officially removed from public 

celebration, other transcendent principles, some uf them very 

ugly indeed, may replace them. Neuhaus makes the point by 

paraphrasing Spinoza, "transcendence abhors a vacuum." The 

public square will not remain naked. If religion departs, some 
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other principle -- perhaps political or racial -- will arrive. 

Again Neuhaus: "This is the cultural crisis -- and therefore 

the political and legal crisis -- of our society: the 

popularly accessible and vibrant belief systems and world views 

of our society are largely excluded from the public arena in 

which the decisions are made about how the society should be 

ordered • Specifically with regard to law, there is 

nothing in store but a continuing and deepening crisis of 

legitimacy if courts persist in systematically ruling out of 

order the moral traditions in which Western law has developed 

and which bear, for the overwhelming majority of the American 

r- _ people, a living sense of right and wrong. The result, quite 
I 
I 

literally, is the outlawing of the basis of law." 
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