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Radio Feed by Senator Heflin to WHMA-Anniston, AL 

Senator Howell Heflin: 

"It appears that Judge Bork wants to be a martyr by insisting on 
a role call vote when it is obvious that he can't win. This 
martyr approach is further evidence of his extremism. 

I was troubled by Judge Bork's extremism and admission that he 
had been a socialist, a libertarian that he nearly became a 
communist and actually recruited people to attend a communist 
party meetings •.. and had a strange lifestyle. 

I am further disturbed by his refusal to discuss his belief in 
God or the lack there of. All of this as well as other reasons 
gave me doubt on risking him to a life time position on the 
United States Supreme Court." 

I 
I 



THE WHITE HOUSE 

WASHINGTON 

September 2, 1987 

Dear Friend: 

Enclosed is a copy of a speech, with two short addenda, 
by Arnold Burns, Deputy Attorney General. The speech 
covers all the issues that have been raised in 
connection with the Bork nanination. I think it is 
"must" reading. 

Sincerely, 

Max Green 
Associate Director 

d'Office of Public Liaison 



~tpartmtnt a{ Justitt 

ADDRESS 

OF 

THE HONORABLE ARNOLD I. BURNS 
DEPUTY ATTORNEY GENERAL OF THE UNITED STATES 

BEFORE 

THE NATIONAL JEWISH COALITION 

WEDNESDAY, AUGUST 26, 1987 

THE GRAND HYATT HOTEL 
WASHINGTON, D.C. 



Thank you for the invitation to speak before this group on a 

very important question -- the confirmation of Robert Bork to be 

the next Associate Justice of the Supreme Court of the United 

States. 

I stand here before you to tell you I am dead opposed to the 

confirmation of Robert Bork -- that is --the grotesque caricature 

of Robert Bork that is being served up to the American public. 

At the same time, I am unabashed in my support of the 

confirmation of the Robert Bork I know and admire --the brilliant 

student; partner in one of America's great law firms; holder of, 

not one, but two distinguished chairs at the Yale Law School; one 

of the nation's foremost authorities on antitrust and 

constitutional law; Solicitor General responsible for handling 

hundreds of cases before the United States Supreme Court; and, 

finally, a respected judge for five years on the Court of Appeals 

for the District of Columbia, a court often described as "the 

second highest in the land." My job here today -- and your job 

if you decide to join me -- is to destroy the fictional Robert 

Bork and let the nation know about the real Robert Bork. 

I 

Let us begin our efforts at clarification by considering the 

words Senator Kennedy has used to portray Judge Bork: 

Robert Bork's America is a land in which women would be 

forced into back-alley abortions, blacks would sit at 

segregated lunch counters, rogue police could break 

down citizens' doors in midnight raids, schoolchildren 

could not be taught about evolution, writers and 
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artists could be censored at the whim of the government 

and the doors of the federal courts would be shut on 

the fingers of millions of citizens. 

I am dead opposed to the Robert Bork described by Senator 

Kennedy. Such a judge would be way out of the mainstream of 

American judicial opinion and should not be confirmed. But I ask 

you to compare this purely fictional Judge Bork with the Judge 

Bork that was unanimously confirmed by the Senate for the o.c. 

Circuit after receiving the ABA's highest rating 

•exceptionally well qualified• -- which is given to only a 

handful of judicial nominees each year. His five-year record 

reveals him to be a judicial craftsman of the first order, a 

jurist whose opinions command widespread admiration. It is a 

measure of Judge Bork's success that not one of his more than 100 

majority opinions has been reversed by the Supreme Court -- think 

of it, not one. No appellate judge in the United States has a 

finer record. Indeed, not one of the over 400 majority opinions 

in which Judge Bork has joined has been reversed by the Supreme 

Court -- think of it, not one. 

Judge Bork's occasional dissenting opinions have also shown 

distinction. I must emphasize, however, that in five years on 

the bench, during which Judge Bork heard hundreds of cases, he 

has written only 10 dissents and 7 partial dissents. He was in 

the majority 94 percent of the time, and only rarely parted 

company with other so-called "liberal" judges on the D.C. 

Circuit, such as Ruth Bader Ginsburg and Abner Mikva. For 
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example, Judge Bork and Judge Ginsburg have agreed on 90% of the 

cases before them. But even his occasional dissenting opinion 

was enough to mark him as a highly capable and respected judge. 

In Sims versus CIA, for instance, Judge Bork criticized a panel 

opinion which had, in his view, impermissibly narrowed the 

circumstances under which the identity of confidential 

intelligence sources could be protected by the government. When 

the case was appealed, all nine members of the Supreme Court 

agreed that the panel's definition of •confidential source• was 

too narrow and voted to reverse. 

So much for the notion of Judge Bork being outside the 

mainstream. No wonder retired Chief Justice Warren Burger 

recently opined that Judge Bork is the most qualified nominee for 

the court in the last fifty years. 

II 

Consider next Senator Biden's claim, that: 

We can be certain that. had he been Justice Bork 

during the past 30 years and had his view prevailed, 

America would be a fundamentally different place than 

it is today. We would live in a very different America 

than we do now. 

I am dead opposed to the phantom, the specter of a Judge 

Bork that Senator Biden describes. The Biden version of Judge 

Bork is belied by what I have just told you about Judge Bork's 

never having been reversed by the "balanced" Supreme Court 

Senator Biden admires. 
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Moreover, the notion that one justice, or even the Supreme 

court itself, can change America is more than wrong. It reveals 

a dangerous bias in favor of the omnipotent judge, a~ the expense 

of the democratic branches of government. The problem is that 

many of the opponents of Judge Bork regard the Supreme Court as a 

policy-making entity, a super legislature if you will, where they 

have gone to see their pet policies recognized or protected when 

they have found congress or the state legislatures unavailing. 

This is a dangerous view of the Supreme Court, fundamentally 

elitist and undemocratic •. It makes the Supreme Court yet another 

political branch, a body expected to decide questions of law 

based on value preferences untethered to the written law. 

Enthusiasts for an activist judiciary (usually carrying the 

liberal label) have become so accustomed to urging the courts, 

indeed relying on the courts, to render political judgments that 

it may be only natural for them to assume that President Reagan 

wants to use the courts for the same purposes. And there are in 

fact a goodly number wearing the conservative label who want 

this; they, too, paint a distorted picture of Robert Bork. But 

the President simply wants to get the Supreme Court to cease 

being political and to perform its constitutional role of 

interpreting and construing the laws made by others. 

III 

But allow me to continue to dispel confusion: This is the 

AFL-CIO leadership's Robert Bork: 
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He is a man moved not by deference to the democratic 

process, nor by allegiance to any recognized theory of 

jurisprudence, but by an overriding commitment to the 

interests of the wealthy and powerful in society. 

He has never shown the least concern for working 

people, minorities, the poor or for individuals seeking 

the protection of the law to vindicate their political 

and civil rights. 

I am dead opposed to that Robert Bork. But the AFL-CIO's Bork is 

an imposter, and a not-too-effective one at that. It is gross 

mischaracterization of Judge Bork's record to say that he does 

not follow a •recognized theory• of jurisprudence. To the 

contrary, Judge Bork is universally recognized as one of the 

nation's leading exponents of judicial restraint, a doctrine 

which has as its foundation "deference to the democratic 

process", to quote the AFL-CIO again. He has consistently and 

fairly applied this philosophy in his role as a judge, 

emphasizing that a judge's view of what is desirable as a matter 

of policy has no place in the judge's decision of what the law 

means. 

In interpreting a law, a judge must start somewhere, and the 

real Robert Bork begins with the text of the law, and proceeds to 

consider its history and structure, if necessary. This of 

course, is what all judges should do. Not every excellent judge 

will necessarily arrive at the same answer, but every judge 
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should apply the same set of rules 

judging. 

the same methodology of 

A judge that interprets the law in this fashion will render 

some decisions in favor of, to quote the AFL-CIO again, •working 

people, minorities, and the poor,• and will render some against 

them. It is enough to disprove the AFL-CIO's improbable thesis -

- that Judge Bork simply computes the net worth of litigants to 

determine who should win the case -- to point to ·a couple of 

decisions. 

Judge Bork authored an opinion holding that the Mine Safety 

and Health Administration had improperly excused a mine operator 

from complying with mine safety standards that were promulgated 

to protect miners. Judge Bork has also joined or authored 

numerous decisions that resulted in important victories for labor 

unions. In the private sector, these decisions include cases 

involving arbitration disputes, secondary boycott claims, and 

private settlements of unfair labor practice charges. In the 

public sector, they include cases involving employer attempts to 

withhold information from a union, employer misconduct in 

collective bargaining negotiations, employer obligations to grant 

official time to employees who negotiate labor agreements, 

procedures to ensure adequate labor protective arrangements in 

mass transit systems, judicial review in arbitration decisions, 

and government personnel regulations covering reductions in the 

labor force. 
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The false Robert Bork being portrayed by the AFL-CIO is a 

judge who bends the rules, or does not follow them, in order to 

reach a particular result. This portrait is the antithesis of 

everything for which Robert Bork has consistently stood over the 

last thirty years. Throughout his entire professional career, 

Robert Bork has inveighed against result-oriented judges. 

Bork: 

IV 

Consider next the national women's center's effigy of Robert 

(Judge Bork] would leave women defenseless against 

governmental sex discrimination ..•• Judge Bork's 

views reflect america of the 18th and 19th century, 

where under the law women stood behind men -- not by 

their side. 

I am dead opposed to that Robert Bork -- because I am 

against the confirmation of any judge who intends to ignore the 

Constitution and the many laws we have on the books that prohibit 

discrimination on the basis of sex. But Judge Bork's record in 

the area of sex discrimination is hard to fault, even if we 

consider only the results of these cases rather than the facts 

and the law, which apparently is the mode of analysis of some of 

these groups. 

But at the heart of this particular caricature is the notion 

that Judge Bork is a rigid, wooden judge, who clings desperately 

to "eighteenth century" notions in the face of twentieth century 

problems. Judge Bork's opinions paint quite a different picture. 
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The most notable example is his opinion in Ollman v. Evans. 

The case centered on allegedly defamatory statements by 

columnists criticizing a marxist history professor. Judge Bork 

wrote a concurring opinion, refusing to apply a •rigid doctrinal 

framework ••• Inadequate to resolve the sometimes contradictory 

claims of the libel laws and the freedom of the press.• Instead, 

wrote Judge Bork, we must be concerned that •in the past few 

years, a remarkable upsurge in libel actions, accompanied by a 

startling inflation of damage awards, has threatened to impose a 

self-censorship on the press which can as effectively inhibit 

debate and criticism as would overt governmental regulation that 

the first amendment would most certainly prohibit.• Thus, Judge 

Bork refused to take a narrow view of the first amendment, 

observing that •it is the task of a judge in this generation to 

discern how the framers' values, defined in the context of the 

world they knew, apply to the world we know • . . . . 
Libel lawyer Bruce Sanford has observed that •there hasn't 

been an opinion more favorable to the press in a decade.• But 

what I want to emphasize is not the result in this particular 

case, for a number of highly respected lawyers disagree with 

Judge Bork's expansive press protection. The important point for 

purposes of determining Judge Bork's fitness for the Supreme 

Court is that the real Judge Bork's Constitutional theory is not 

at all like the horse and buggy, eighteenth century parody that 

his opponents have created. 
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V 

Representative Conyers, spokesman for the Congressional 

Black caucus, said last week that Judge Bork would •set back race 

relations more than 25 years.• I am dead opposed to that Robert 

Bork. I am against the confirmation of any judge out to achieve 

such mischief because the ending of racial and religious 

intolerance has got to continue to be among our highest 

priorities. But the Robert Bork I know has given full sway to 

the Constitutional and statutory guarantees against 

discrimination. While Solicitor General, Robert Bork several 

times advocated a construction of the civil rights laws broader 

than that which the Supreme Court adopted! And as a judge he has 

authored some very important opinions in the civil rights area. 

But rather than talk about words written by Judge Bork in 

opinions and legal briefs, I want to give you a true picture of 

the man by sharing with you an incident from early in his 

professional career. According to the Washington Post, when 

Robert Bork was a young associate at a major Chicago law firm, 

the application of an outstanding University of Chicago law 

student -- Howard Krane -- was briefly considered and then 

rejected. One associate overheard a partner saying that Krane 

was passed over because he was Jewish, and mentioned this to 

Bork. Even though only an associate, Bork went to see several 

senior partners and said, according to one of his colleagues, "We 

have a larger stake in the future of this firm than you do. We 
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want this man considered on his merits.• The partners agreed to 

take a second look, and today Krane is managing partner of the 

firm. 

VI 

In sum, then, Judge Bork is the embodiment of an almost 

perfect judge -- he is brilliant, he is dispassionate, he decides 

cases on their facts and the law, not on his personal 

predilections. Why then do I say that he is •almost perfect.• 

The answer is simple -- because we have lost cases in front of 

Judge Bork, including some big ones. And, as an occasionally 

disgruntled litigant, I would have a hard time describing the 

author of those opinions as •perfect.• But we know that Judge 

Bork has always given us and all other litigants in his 

courtroom -- ·a •fair shake•, or, to recite the words inscribed 

above the steps to the Supreme. Court, •equal justice under law.• 

With your help, I am sure that Judge Bork will soon climb those 

steps and become one of history's greatest justices. 



SOME CRITICS OF JUDGE BORK HAVE RAISED THE ISSUE OF 

ABORTION, CONFIDENTLY PRONOUNCING THAT JUDGE BORK WILL VOTE THIS 

WAY OR THAT ON ABORTION ISSUES. THESE CRITICS MUST HAVE A FULLY­

OPERATIVE CRYSTAL BALL IN THEIR POSSESSION, BECAUSE WE DO NOT 

HAVE SUCH A GIFT OF PROPHECY. NEITHER THE PRESIDENT NOR ANY 

OTHER MEMBER OF THE ADMINISTRATION HAS EVER ASKED JUDGE BORK FOR 

HIS PERSONAL OR LEGAL VIEWS ON ABORTION. AND IN 1981, JUDGE BORK 

TESTIFIED BEFORE CONGRESS IN OPPOSITION TO THE PROPOSED HUMAN 

LIFE BILL, WHICH SOUGHT TO REVERSE ROE VERSUS WADE BY DECLARING 

THAT HUMAN LIFE BEGINS AT CONCEPTION. JUDBE BORK CALLED SUCH A 

STRATEGEM AN "UNCONSTITUTIONAL" DEFIANCE OF A SUPREME COURT 

DECISION. 

IN THE PAST, JUDGE BORK HAS ONLY QUESTIONED WHETHER THERE IS 

A RIGHT TO ABORTION IN THE CONSTITUTION. QUESTIONS ALONG THIS 

LINE HAVE BEEN RAISED BY MANY, IF NOT MOST, CONSTITUTIONAL 

SCHOLARS IN THIS COUNTRY, INCLUDING HARVARD LAW PROFESSOR 

ARCHIBALD COX AND STANFORD LAW SCHOOL DEAN JOHN HART ELY. BUT HE 

HAS NEVER SAID THAT THE ROE DECISION OUGHT TO BE OVERRULED. 

INDEED, GIVEN HIS OFTEN EXPRESSED VIEW OF THE GREAT IMPORTANCE OF 

PRIOR DECISIONS -- STARE DECIS AS IT IS REFERRED TO BY LAWYERS 

IT IS NOT AT ALL CLEAR WHAT HIS VOTE WOULD BE IF A CASE 

CHALLENGING THE DECISION CAME BEFORE THE SUPREME COURT. WE DO 

KNOW ONE THING, HOWEVER: JUDGE BORK WOULD DECIDE SUCH A CASE 



CAREFULLY, DISPASSIONATELY, ON THE LAW AND THE CONSTITUTION. 

THAT IS WHY THE PRESIDENT NOMINATED HIM FOR THE POSITION. 



CONCERNS HAVE BEEN RAISED IN SOME QUARTERS ABOUT JUDGE 

BORK'S VIEWS ON THE RELIGION CLAUSES OF THE FIRST AMENDMENT. 

THESE CONCERNS ARE MANUFACTURERED OUT OF WHOLE CLOTH AS WELL. 

JUDGE BORK HAS NOT HAD OCCASION TO PASS ON MANY RELIGION ISSUES 

IN THE D.C. CIRCUIT. JUDGE BORK WAS NOT INVOLVED, FOR INSTANCE, 

IN THE RECENT CASE CONCERNING THE APPLICATION OF AIR FORCE 

HEADGEAR REGULATIONS TO THE YARMULKE. INDEED, JUDGE BORK HAS 

DECIDED ONLY ONE RELIGION CLAUSE CASE WHILE ON THE BENCH -- A 

CASE WHICH INVOLVED A CHALLENGE TO THE PAYMENT OF GOVERNMENT 

FUNDS FOR THE SERVICES OF A LEGISLATIVE CHAPLIN. IN DISMISSING 

THE CHALLENGE, THE D.C. CIRCUIT SIMPLY NOTED THAT THE SUPREME 

COURT HAD SPOKEN ON THE ISSUE AND HAD HELD THAT PAYMENT OF SUCH 

FUNDS DID NOT VIOLATE THE ESTABLISHMENT CLAUSE. 

SO WE ARE LEFT TO RELY ON JUDGE BORK'S DECISIONS IN OTHER 

CASES -- CASES WHICH DEMONSTRATE THAT HE FAIRLY AND 

DISPASSIONATELY REVIEWS THE LAW AND THE CONSTITUTION TO REACH HIS 

CONCLUSIONS, FAITHFULLY APPLYING PRIOR SUPREME COURT PRECEDENTS 

IN THE AREA. NO ONE NEED BE CONCERNED ABOUT A RADICAL SHIFT IN 

THE COURT'S RELIGION CLAUSE JURISPRUDENCE FROM THE APPOINTMENT OF 

A JUSTICE WHO DECIDES CASES IN THIS FASHION. TO SUGGEST 

OTHERWISE IS NOTHING OTHER THAN PURE DEMAGOGUERY. 



THE WHITE HOUSE 

WAS HING T O N 

September 3, 1987 

Dear Editor: 

I have enclosed an article supporting the Bork nomination. I 
realize that it is a bit longer than the usual op-ed column, but 
I hope that you will carry it its entirety. I would, of course, 
be more than happy to reply to critical comments for a subsequent 
issue. Thank you very much for your cooperation. 

Sincerely, 

Max Green 
Associate Director 
Office of Public Liaison 



The Case for J vdge Robert Bork 

Max Green 

What is the real reason for the opposition to the nomination of 

Judge Robert Bork to the Supreme Court? I ask this question 

because to this date, the reasons that have been offered have 

been so patently unreal. Consider the charges: 

"Judge Bork is an 'extremist'." This charge is belied by 

the fact that not one of the more than one hundred majority 

decisions Bork has written as a Court of Appeals judge has 

been overturned by the Supreme Court. Indeed, the Court 

reversed none of the four hundred plus decisions in which he 

was in the majority, and he has been in the majority in 

ninety four percent of the cases he has heard. In five 

years Bork has written a total of only ten full and seven 

partial dissents. This is hardly the record of an out of 

the mainstream judge. 

Judge Bork opposes "freedom of choice". The truth is that 

none of the groups making this charge know what Bork's views 

are on the rights and wrongs of abortion, or on whether it 

should be freely available or not. Bork does not believe it 

is the business of appointed judges to make moral and 

political pronouncements; rather, it is to interpret the 



constitution a nd laws of the l nnd in a cco rdance with the 

intention of those responsible for their adoption. Here too 

he is decidely in the mainstream, b e in g in t he tradition of 

the great Supreme Court justice Felix Frankfu r t er and of 

Alexander Bickel, probably the preeminent l egal scholar of 

our time. 

Accordingly, Bork opposed the decision in Roe v. Wade because it 

usurped the power of the state legislatures in the name of a 

"right to privacy" which is nowhere mentioned or fairly implied 

in the Constitution or the Bill of Rights. Bork is joined in his 

criticism of the dec i sion by a growing numbe r of legal scholars 

and judges including such liberal heroes as Archibald Cox. 

It is worth notiny as well that Bork oppos 0d t he human life bill, 

a legislative effort to overrule Roe by defining life as 

beginning at the moment of conception. In Senate testimony, Bork 

showed himself to be a vigilant guardian of the Court's 

prerogatives, arguing that the bill would strip the Court of its 

responsibility to interpret the provisions of the Constitution. 

Moreover, it is by no means clear that Bork would vote to reverse 

if a similar case would reach the Court in the future . Certainly 

his often expressed and demonstrated respect for and deference to 

judicial precedent would mitigate against the Court's overturning 

a policy which has become so ingrained and widespread in our 

society. 



Nonetheless, we should understand what would happen and what 

would not happen if Roe v. Wade were indeed reversed. Abortions 

would not ipso facto become illegal. Rathe r the right to 

regulate access to abortion would rev ert to the states, the vast 

majority of which would almost certainly adopt liberal abortion 

legislation. As Michael Barone, the co-author of the 

encyclopedia Almanac of American Politics wrote in the Washington 

Post; "In the five years before the decision, legislatures in 

eighteen states with 41% of the nation's population liberalized 

their abortion laws, often to the point of allowing abortion on 

demand. On the day the decision came down about 75% of Americans 

lived within one hundred miles of a place where abortions were 

legal. Other legislatures would surely have liberalized their 

abortion laws in the legislatures sessions just beginning as the 

Supreme Court spoke ...• the legislatures were acting more rapidly 

on this issue than they have on almost any issue in two hundred 

years of American history." 

Bork would •roll back the clock on civil rights." Just how 

the judge would do this is left to the imagination, because 

once again, the facts belie the allegation. Here we know 

exactly where Bork stands, and that, to his critics dismay, 

is with the overwhelming majority of the American people. 

In 1963, fresh out of law school, Judge Bork argued in the 

pages of the liberal New Republic magazine that no matter 

how morally abhorrent, private citizens but not government 

had the right to discriminate. But by the early 1970's, 



Bork had outgrown these libertarian views. In confirmation 

hearings for the position of Solicitor General in 1973, Bork 

testified that "it seems to me that I was on the wrong track 

altogether. It seems to me that the law (1984 Civil Rights 

Act) has worked very well, and I do not see any problem with 

the statute." 

However, over the subsequent fifteen years, problems have arisen 

with regard to civil rights legislation, much of which has been 

interpreted to require race consciousness and race preferences 

rather than the color blind application of the laws that was 

intended by their authors. Bork has taken exception to this 

trend, most notably in his critique of the Bakke decision. In the 

Bakke case, a fractured Supreme Court permitted the University of 

California to discriminate against a Jewish applicant in favor of 

a far less qualified minority. If he is to be labeled an 

extremist for this, then so should the Anti-Defamation League 

which filed an amicus curiae in the case which made the same 

argument Bork had in his article. 

Judge Bork would weaken the establishment clause. For 

example, he is said to favor public funding of religious 

schools, the proof being his criticism of the Court's 

decision in Aguilar v. Felton, a decision that prohibited 

the New York City Board of Education teachers from providing 

remedial education to educationally disadvantaged children 

in the private school they attended, including private 



religious schools. The Court did not p rohibit the public 

school teachers from teachinq t h e parochial school students, 

only from teaching them in parochial school buildings. To 

comply, the Board went to the heavy expense of purchasing 

vans, leasing additional space in nearby buildings, et 

cetera. Therefore, the Board of Education will have to 

spend millions more each year on the education of parochial 

school students than before the decision was rendered. It 

is this absurd result that led Bork to conclude that "not 

much would be endangered if a case like Aguilar went the 

other way." This is the sum and substance of Judge Robert 

Bork on public funding of religious schools. 

On the general issue of church-state, Bork has forcefully argued 

that it must be "approached with flexibility and caution ... 

Fidelity to the historical clauses is particularly important in 

this most sensitive and emotional area of constitutional law." 

These are hardly the thoughts of a man about to go off the deep 

end. Indeed, they parallel the views of Morris Abram, the 

eminent lawyer who now serves as Chairman of the Conference of 

Presidents of Major Jewish Organizations. In a recent Public 

Interest article, "Is 'Strict Separation' too Strict," Abram says 

of the tripartite test that Bork too has criticized: "Neat 

efforts, like the tripartite test tend to founder in an area as 

complicated as the church-state relationship." Instead Abram 

endorses a "pragmatic" approach to this area of the law that I 

for one cannot distinguish from Bork 's. 



All the above notwithstanding, Judge Bork's opponents still speak 

in semi-hysterical tones. To listen to them one would think that 

the Republic will fall when he is confirmed. I think the reason 

that Bork gives his opponents fits is that his nomination reveals 

their own hypocrisy. For y ears now they have been charging the 

President with nominating s e cond raters who pass the conservative 

litmus test. Bork is nothing if not first rate: even his foes 

admit that he is one of the most brilliant legal minds in the 

country. He is also inordinately qualified by virtue of 

exemplary service as a practicing lawyer, professor at Yale Law 

School, Solicitor General and Court of Appeals judge. And, he 

has obviously not passed any right wing litmus test, .having 

argued against the Human Rights Bill and also President Reagan's 

own Balanced Budget amendment to the Cons t itution. Bork, thus, 

forces his opponents to show their true _colors. The fact is that 

they are interested in results e.g., ~acial quotas, and they do 

not care much about how they get there. What i rks them about 

Bork is precisely his devotion to "neutral principles," to the 

process of judicial decision making. However, for those of us 

committed to democratic principles, that is the very best reason 

for his confirmation. 



** Among h is responsibilities at the White House, Max Green 

acts as a liaison with the Jewish Comminity. 



BORK NOMINATION 

GENERAL OVERVIEW 

• Judge Robert Bork is one of the most qualified 
individuals ever nominated to the Supreme Court. He is 
a preeminent legal scholar; a practitioner who has 
argued and won numerous cases before the Supreme Court; 
and a judge who for five years has been writing 
opinions that faithfully apply law and precedent to the 
cases that come before him. 

• As Lloyd Cutler, President Carter's Counsel, has 
recently said: "In my view, Judge Bork is neither an 
idealogue nor an extreme right-winger, either in his 
judicial philosophy or in his personal position on 
current social issues •... The essence of [his] judicial 
philosophy is self-restraint." Mr. Cutler, one of the 
nation's most distinguished lawyers and a 
self-described "liberal democrat and ... advocate of 
civil rights before the Supreme Court," compared Judge 
Bork to Justices Holm~s, Brandeis, Frankfurter, 
Stewart, and Powell, as one of the few jurists who 
rigorously subordinate their personal views to neutral 
interpretation of the law. 

• As a member of the Court of Appeals, Judge Bork has 
been solidly in the mainstream of American 
jurisprudence. 

Not one of his more than 100 majority opinions has 
been reversed by the Supreme Court. 

The Supreme Court has never reversed any of the over 
400 majority opinions in which Judge Bork has 
joined. 

In his five years on the bench, Judge Bork has heard 
hundreds of cases. In all of those cases he has 
written only 9 dissents and 7 partial dissents. 
When he took his seat on the bench, 7 of his 10 
colleaques were Derocratic appointees, as are 5 of 
the 10 now. He has been in the majority in 94 
percent of the cases he has heard. 

The Supreme Court adopted the reasoning of several 
of his dissents when it reversed opinions with which 
he had disagreed. Justice Powell, in particular, 
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has agreed with Judge Bork in 9 of 10 cases that 
went to the Supreme Court. 

• Judge Bork has compiled a balanced record in all areas 
of the law, including the First Amendment, civil 
rights, labor law, and criminal law. In fact, his 
views on freedom of the press prompted scathing 
criticism from his more conservative colleague, Judge 
Scalia. 

• Some have expressed the fear that Judge Bork will seek 
to "roll back" many existing judicial precedents. 
There is no basis for this view in Judge Bork's record. 
As a law professor, he often criticized the reasoning 
of Supreme Court opinions; that is what law professors 
do. But as a judge, he has faithfully applied the 
legal precedents of both the Supreme Court and his own 
Circuit Court. Consequently, he is almost always in 
the majority on the Court of Appeals and has never been 
reversed by the Supreme Court. Judge Bork understands 
that in the American legal system, which places a 
premium on the orderly development of the law, the mere 
fact that one may disagree with a prior decision does 
not mean that that decision ought to be overruled. 

• Judge Bork is the leading proponent of "judicial 
restraint." He believes that judges should overturn 
the decisions of the democratically-elected branches of 
government only when there is warrant for doing so in 
the Constitution itself. He further believes that a 
judge has no authority to create new rights based upon 
the judge's personal philosophical views, but must 
instead rely solely on the principles set forth in the 
Constitution . 

. • Justice Stevens, in a speech before the Eighth Circuit 
Judicial Conference, stated his view that Judge Bork 
was "very well qualified" to be a Supreme Court 
Justice. Judge Bork, Justice Stevens explained, would 
be "a welcome addition to the Court." 

QUALIFICATIONS 

Any one of Judge Robert Bork's four positions in private 
practice, academia, the Executive Branch or the Judiciary 
would have been the high point of a brilliant career, but he 
has managed all of them. As The New York Times stated in 
1981, "Mr. Bork is a legal scholar of distinction and 
principle." 
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• Professor at Yale Law School for 15 years; holder of 
two endowed chairs; graduate of the University of 
Chicago Law School, Phi Beta Kappa and managing editor 
of the Law Review. 

• Among the nation's foremost authorities on antitrust 
and constitutional law. Author of dozens of scholarly 
works, including The Antitrust Paradox, a leading work 
on antitrust law. 

• An experienced practitioner and partner at Kirkland & 
Ellis. 

• Solicitor General of the United States, 1973-77, 
representing the United States before the Supreme Court 
in hundreds of cases. 

• Unanimously confirmed by the Senate for the D.C. 
Circuit in 1982, after receiving the ABA's highest 
rating-- "exceptionally well qualified"--which is given 
to only a handful of judicial nominees each year. 

• As an appellate judge, he has an outstanding record: 
not one of his more than 100 majority opinions has been 
reversed by the Supreme Court. 

• The Supreme Court adopted the reasoning of several of 
his dissents when it reversed opinions with which he 
had disagreed. For example, in Sims v. CIA, Judge Bork 
criticized a panel opinion which had impermissibly, in 
his view, narrowed the circumstances under which the 
identity of confidential intelligence sources could be 
protected by the government. When the case was 
appealed, all nine members of the Supreme Court agreed 
that the panel's definition of "confidential source" 
was too narrow and voted to reverse. 

GENERAL JUDICIAL PHILOSOPHY 

Judge Bork has spent more than a quarter of a century 
refining a careful and cogent philosophy of law. 

• His judicial philosophy begins with the simple 
proposition that judges must apply the Const itution, 
thR statute, or controllino precedent--not the ~r own 
moral, political, philosophical or economic 
preferences. 

• He believes in neutral, text-based readings of the 
Constitution, statutes and cases. This has fiequently 
led him to take positions at odds with those favored by 
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political conservatives. For example, he testified 
before the Senate Subcommittee on Separation of Powers 
that he believed the Human Life Bill to be 
unconstitutional; he has opposed conservative efforts 
to enact legislation depriving the Supreme Court of 
jurisdiction over issues like abortion and school 
prayer; and he has publicly criticized conservatives 
who wish the courts to take an active role in 
invalidating economic regulation of business and 
industry. 

• He is not a political judge: He has repeatedly 
criticized politicized, result-oriented jurisprudence 
of either the right or the left. 

• Judge Bork believes that there is a presumption 
favoring democratic decisionmaking, and he has 
demonstrated de:erence to liberal and conservative laws 
and agency decisions alike. 

• He has repeatedly rebuked academics and commentators 
who have urged co~sPrvative manipulation of the 
judicial process as a response to liberal judicial 
activism. 

• 

• 

Judge Bork believes judges are duty-bound to protect 
vigorously those rights enshrined in the Constitution. 
He does not adhere to a rigid conception of "original 
intent" that would require courts to apply the 
Constitution only to those matters which the Framers 
specifically foresaw. To the contrary, he has written 
that it is the "task of the judge in this generation to 
discern how the framers' values, defined in the context 
of the world they knew, apply to the world we know." 
His opinions applying the First Amendment to modern 
broadcasting technology and to the changing nature of 
libel litigation testify to his adherence to this view 
of the role of the modern judge. 

He believes in abiding by precedent: he testified in 
1982 regarding the role of precedent within the Supreme 
Court: 

I think the value of precedent and of certainty 
and of continuity i s so high that I think a judge 
ought not to overturn prior d ec isi o ~s unless he 
thinks it is absolutely clear that that prio r 
decision was wrong and perhaps pernicious. 

He also has said that even questionable prior precedent 
ought not be overturned when it has become part of the 
political fabric of the nation. 
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• As The New York Times said in a December 12, 1981, 
editorial endorsing his nomination to our most 
important appellate court in 1981: 

Mr. Bork ... is a legal scholar of distinction and 
principle .... One may differ heatedly from him on 
specific issues like abortion, but those are 
differences of philosophy, not principle. 
Differences of philosophy are what the 1980 election 
was about; Robert Bork is, given President Reagan's 
philosophy, a natural choice for an important 
judicial vacancy. 

FIRST AMENDMENT 

• During his five years on the bench, Judge Bork has been 
one of the judiciary's most vigorous defenders of First 
Amendment values. 

• He has taken issue with his colleagues, and reversed 
lower courts, in order to defend aggressively the 
rights of free speech and a free press. For example: 

In Ollman v. Evans and Novak, Judge Bork greatly 
expanded the constitutional protections courts had 
been according journalists facing libel suits for 
political commentary. Judge Bork expressed his 
concern that a recent and dramatic upsurge in 
high-dollar libel suits threatened to chill and 
intimidate the American press, and held that those 
considerations required an expansive view of First 
Amendment protection against such suits. 

Judge Bork justified his decision as completely 
consistent with "a judicial tradition of a 
continuing evolution of doctrine to serve the 
central purpose" of the First Amendment. This 
reference to "evolution of doctrine" provoked a 
sharp dissent from Judge Scalia, who criticized the 
weight Judge Bork gave to "changed social circum­
stances". Judge Bork's response was unyielding: 
"It is the task of the judge in this generation to 
discern how the framer's values, defined in the 
contex t of the world they knew , apply t o the world 
we know." 

Judge Bork's decision in this case was praise d as 
"extraordinarily thoughtful" in a New York Times 
column authored by Anthony Lewis. Lewis further 
described the opinion as "too rich" to be adequately 
summarized in his column. Libel lawye r Bruce Sanford 
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said, "There hasn't been an opinion more favorable 
to the press in a decade." 

In McBride v. Merrell Dow and Pharmaceuticals Inc., 
Judge Bork stressed the responsibility of trial 
judges in libel proceedings to ensure that a lawsuit 
not become a "license to harass" and to take steps 
to "minimize, so far as practicable, the burden a 
possibly meritless claim is capable of imposing upon 
free and vigorous journalism." Judge Bork 
emphasized that even if a libel plaintiff is not 
ultimately successful, the burden of defending a 
libel suit may itself in many cases 
unconstitutionally constrain a free press. He 
wrote: "Libel suits, if not carefully handled, can 
threaten journalistic independence. Even if many 
actions fail, the risks and high costs of litigation 
may lead to undesirable forms of self-censorship. 
We do not mean to suggest by any means that writers 
and publications should be free to defame at will, 
but rather that suits--particularly those bordering 
on the frivolous--should be controlled so as to 
minimize their adverse impact upon press freedom." 

In Lebron v. Washington Metropolitan Area Transit 
Authority, Judge Bork reversed a lower court and 
held that an individual ·protester had been 
unconstitutionally denied the right to display a 
poster mocking President Reagan in the Washington 
subway system. Judge Bork characterized the 
government's action in this case as a "prior 
restraint" bearing a "presumption of 
unconstitutionality." Its decision to deny space to 
the protester, Judge Bork said, was "an attempt at 
censorship," and he therefore struck it down. 

• Judge Bork's record indicates he would be a powerful 
ally of First Amendment values on the Supreme Court. 
His conservative reputation and formidable powers of 
persuasion provide strong support to the American 
tradition of a free press. Indeed, precisely because 
of that reputation, his championing of First Amendment 
values carries special credibility with those who might 
not otherwise be sympathetic to vigorous defenses of 
the First Amendment. 

• In 1971 Judge Bork wrote an article su~gesting that the 
First Amendment is principally concerned with 
protecting political speech. It has been suggested 
that this might mean that Bork would seek to protect 
only political speech. But Judge Bork has repeatedly 
made his position on this issue crystal clear: in a 
letter published in the ABA Journal in 1984, for 
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example, he said that "I do not think .•. that First 
Amendment protection should apply only to speech that 
is explicitly political. Even in 1971, I stated that 
my views were tentative ...• As the result of the 
responses of scholars to my article, I have long since 
concluded that many other forms of discourse, such as 
moral and scientific debate, are central to democratic 
government and deserve protection." He also testified 
before Congress to this effect in 1982. He has made 
unmistakably clear his view that the First Amendment 
itself, as well as Supreme Court precedent, requires 
vigorous protection of non-political speech. 

• On the appellate court, Judge Bork has repeatedly 
issued broad opinions extending First Amendment 
protection to non-political speech, such as commercial 
speech (FTC v. Brown and Williamson Tobacco Corp.), 
scientific speech (McBride v. Merrell Dow and 
Pharmaceuticals, Inc.) and cable television progra:rnning 
involving many forms of speech (Quincv Cable Television 
v. FCC). 

CIVIL RIGHTS 

• As Solicitor General, Judge Bork was responsible for 
the government arguing on behalf of civil rights in 
some of the most far-reaching civil rights cases in the 
Nation's history, sometimes arguing for more expansive 
interpretations of the law than those ultimately 
accepted by the Court. 

• Among Bork's most important arguments to advance the 
civil rights of minorities were: 

Beer v. United States -- Solicitor General Bork 
urged a broad interpretation of the Voting Rights 
Act to strike down an electoral plan he believed 
would dilute black voting strength, but the Court 
disagreed 5-3. 

General Electric Co. v. Gilbert -- Bork's amicus 
brief argued that discrimination on the basis of 
pregnancy was illegal sex discrimination, but six 
justices, includi~g Justice Powel l, rejected this 
argument. Congress later changed the law t o re flect 
Bork's view. 

Washington v. Davis -- The Supreme Court, including 
Justice Powell, rejected Bork's argument that an 
employment test with a discriminatory "effect" was 
unlawful under Title VII. 
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Teamsters v. United States -- The Supreme Court, 
including Justice Powell, ruled against Bork's 
argument that even a wholly race-neutral senority 
system violated Title VII if it perpetuated the 
effects of prior discrimination. 

Runvon v. McCrarv -- Following Bork's argument, the 
Court ruled that civil rights laws applied to 
racially discriminatory private contracts. 

United Jewish Organization v. Carey -- The Court 
agreed with Bork that race-conscious redistricting 
of voting lines to enhance black voting strength was 
constitutionally permissible. 

Lau v. Nichols -- This case established that a civil 
rights law prohibited actions that were not 
intentionally discriminatory, so long as they 
disproportionately harmed minorities. The Court 
later overturned this case and narrowed the law to 
reach only acts motivated by a discriminatory 
intent. 

• As a member for five years of the United States Court 
of Appeals for the D.C. Circuit, Judge Bork has 
compiled a balanced and impressive record in the area 
of civil =ights. 

• He often voted to vindicate the rights of civil rights 
plaintiffs, frequently reversing lower courts in order 
to do so. For example: 

In Palmer v. Shultz, he voted to vacate the district 
court's grant of summary judgment to the government 
and hold for a group of female foreign service 
officers alleging State Department discrimination in 
assignment and promotion. 

In Ososkv v. Wick, he voted to reverse the district 
court and hold that the Equal Pay Act applies to the 
Foreign Service's merit system. 

In Doe v. Weinberger, he voted to reverse the 
district court and hold that an individual 
discharged from the National Security Agency for his 
h omos e xu a lity had been illegally denied a right to a 
hea ring. 

In County Council of Sumter County, South Carolina 
v. United States, Judge Bork rejected a South 
Carolina county's claim that its switch to an 
"at-large" election system did not require 
preclearance from the Attorney General under the 
Voting Rights Act. He later held that the County 
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had failed to prove that its new system had "neither 
the purpose nor effect of denying or abridging the 
right of black South Carolinians to vote." 

In Norris v. District of Columbia, Judge Bork voted 
to reverse a district court in a jail inmate's 
Section 1983 suit against four guards who allegedly 
had assaulted him. Judge Bork rejected the district 
court's reasoning that absent permanent injuries the 
case must be dismissed; the lawsuit was thus 
reinstated. 

In Laffey v. Northwest Airlines, Judge Bork affirmed 
a lower court decision which found that Northwest 
Airlines had discriminated against its female 
employees. 

In Emory v. Secretary of the Navy, Judge Bork 
reversed a district court's decision to dismiss a 
claim of racial discrimination against the United 
States Navy. The District Court had held that the 
Navy's decisions on promotion were immune from 
judicial review. In rejecting the district court's 
theory, Judge Bork held: "Where it is alleged, as it 
is here, that the armed forces have trenched upon 
constitutionally guaranteed rights through the 
promotion and selection process, the courts are not 
powerless to act. The military has not been 
exempted from constitutional provisions that protect 
the rights of individuals. It is precisely the role 
of the courts to determine whether those rights have 
been violated." 

• Judge Bork has rejected, however, claims by civil 
rights plaintiffs when he has concluded that their 
arguments were not supported by the · law. For example: 

In Paralvzed Veterans of America v. Civil 
Aeronautics Board, Judge Bork criticized a panel 
decision which had held that all the activities of 
commercial airlines were to be considered federal 
programs and therefore subject to a statute 
prohibiting discrimination against the handicapped 
in federal programs. Judge Bork characterized this 
position as flatly inconsistent with Supreme Court 
precedent. On appeal, the Supreme Court adopted 
Judge Bork's positi o n and rever sed the pane l in a 
6-3 decision authored by Justice Powe ll . 

In Vinson v. Taylor, Judge Bork criticized a panel 
decision in a sexual harassment case, both because 
of evidentiary rulings with which he disagreed and 
because the panel had taken the position that 
employers were automatically liable for an 



10 

employee's sexual harassment, even if the employer 
had not known about the incident at issue. The 
Supreme Court on review adopted positions similar to 
those of Judge Bork both on the evidentiary issues 
and on the issue of liability. 

In Dronenberg v. Zech, Judge Bork rejected a 
constitutional claim by a cryptographer who was 
discharged from the Navy because of his 
homosexuality. Judge Bork held that the 
Constitution did not confer a right to engage in 
homosexual acts, and that the court therefore did 
not have the authority to set aside the Navy's 
decision. He wrote: "If the revolution in sexual 
mores that appellant proclaims is in fact ever to 
arrive, we think it must arrive through the moral 
choices of the people and their elected 
representatives, not through the ukase of this 
court." The case was never appealed, but last year 
the Supreme Court adopted this same position in 
Bowers v. Hardwick--a decision in which Justice 
Powell concurred. 

In Hohri v. United States, Judge Bork criticized a 
panel opinion reinstating a claim by Americans of 
Japanese descent for compensation arising out of 
their World War II internment. Judge Bork denounced 
the internment, but pointed out that in his view the 
Court of Appeals did not have statutory authority to 
hear the case. He characterized the panel opinion 
as one in which "compassion displaces law." In a 
unanimous opinion authored by Justice Powell, the 
Supreme Court adopted Judge Bork's position and 
reversed the panel on appeal. 

• Judge Bork has never had occasion to issue a ruling in 
an affirmative action case. While a law professor, he 
wrote an op-ed piece in 1979 for The Wall Street 
Journal in which he criticized the recently issued 
Bakke decision. Since then, however, the Supreme Court 
has issued many other decisions affecting this issue, 
and Judge Bork has never in any way suggested that he 
believes this line of cases should be overruled. 

• In 1963 Bork wrote an article in the New Republic 
criticizing proposed public accommodations provisions 
that eventually became part of the Civi l Pights Act as 
undesirable legislative interference with private 
business behavior. 

But ten years later, at his confirmation hearings 
for the position of Solicitor General, Bork 
acknowledged that his position had been wrong: 
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I should say that I no longer agree with that 
article .... It seems to me I was on the wrong 
track altogether. It was my first attempt to 
write in that field. It seems to me the statute 
has worked very well and I do not see any problem 
with the statute, and were that to be proposed 
today, I would support it. 

The article was not even raised during his unanimous 
Senate confirmation to the D.C. Circuit ten years 
later, in 1982. 

His article, as does his subsequent career, makes 
clear his abhorrence of racism: "Of the ugliness of 
racial discrimination there need be no argument." 

LABOR 

• Judge Bork's approach to labor cases illustrates his 
deep commitment to principled decisionmaking. His 
faithful interpretation of the statutes at issue has 
resulted in a balanced record on labor issues that 
defies characterization as either "pro-labor" or 
"pro-management." 

• He has often voted to vindicate the rights of labor 
unions and individual employees both against private 
employers and the federal government. 

In an opinion he authored for the court in United 
Mine Workers of America v. Mine Safety Health 
Administration, Judge Bork held on behalf of the 
union that the Mine Safety and Health Administration 
could not excuse individual mining companies from 
compliance with a mandatory safety standard, even on 
an interim basis, without following particular 
procedures and ensuring that the miners were made as 
safe or safer by the exemption from compliance. 

In concurring with an opinion authored by Judge 
Wright in Amalgamated Clothing and Textile Workers 
v. National Labor Relations Board, Judge Bork held 
that despite evidence that the union, at least in a 
limited manner, mig r t have engaged in coercion in a 
very close election that the union won, the National 
Labor Relations Board's decision to certify the 
union should not be overturned nor a new election 
ordered. 

In Mu5ey v. Federal Mine Safety and He a lth Review 
Commission, Judge Bork ruled that under the Federal 
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Coal Mine and Health and Safety Act the union and 
its attorneys were entitled to costs and attorney 
fees for representing union members. 

In Amalgamated Transit Union v. Brock, Judge Bork, 
writing for the majority, held in favor of the union 
that the Secretary of Labor had exceeded his 
statutory authority in certifying in federal 
assistance applications that "fair and equitable 
arrangements" had been made to protect the 
collective bargaining rights of employees before 
labor and management had actually agreed to a 
dispute resolution mechanism. 

In United Scenic Artists v. National Labor Relations 
Board, Judge Bork joined an opinion which reversed 
the Board's determination that a secondary boycott 
by a union was an unfair labor practice, holding 
that such a boycott occurs only if the union acts 
purposefully to involve neutral parties in its 
dispute with the primary employer. 

Similar solicitude for the rights of employees is 
demonstrated by Northwest Airlines v. Airline Pilots 
International, where Bork joined a Judge Edwards' 
opinion upholding an arbitrator's decision that an 
airline pilot's alcoholism was a "disease" which did 
not constitute good cause for dismissal. 

Another opinion joined by Judge Bork, NAACP v. 
Donovan, struck down amended Labor Department 
regulations regarding the minimum "piece rates" 
employers were obliged to pay to foreign migrant 
workers as arbitrary and irrational . 

A similar decision against the government was 
rendered in National Treasury Employees Union v. 
Devine, which held that an appropriations measure 
barred the Office of Pe rsonnel Management and other 
agencies from implementing regulations that changed 
federal personnel practices to stress individual 
performance rather than seniority. 

In Oil Chemical Atomic Workers International v. 
National Labor Relations Board, Judge Bork joined 
a no the r Edwards' opinion reversing NLRB's 
de termin a ti o n tha t a dispute ove r r ep l aci~g 
'' s trikers" who s topped work t o p r otes t safe t y 
conditions c ould be s e ttled through a priv ate 
agreement b e tween some of the "strikers" and the 
company because of the public interest in ensuring 
substantial remedies for ~nfair labor practices. 
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In Donovan v. Carolina Stalite Co., Judge Bdrk 
reversed the Federal Mine Safety and Health Review 
Commission, holding that a state gravel processing 
facility was a "mine" within the meanihg of the Act 
and thus subject to civil penalties. 

Black v. Interstate Commerce Commission, a per 
curiam opinion joined by Judge Bork, held that the 
ICC had acted arbitrarily and capriciously in 
allowing a railroad to abandon some of its tracks in 
a manner that caused the displacement of employees 
of another railroad. 

• Where the statute, legitimate agency regulation, or 
collective bargaining agreement so dictated, however, 
he has not hesitated to rule in favor •of the government 
or private employer. 

In National Treasury Employees Union v. U.S. Merit 
Svstems, Judge Bork held that seasonal government 
employees laid off in accordance with the conditions 
of their employment were not entitled to the 
procedural protections that must be provided to 
permanent employees against whom the government 
wishes to take "adverse action." 

In Prill v. National Labor Relations Board, Judge 
Bork dissented from the panel to support the 
National Labor Relations Board decision that an 
employee's lone refusal to drive an allegedly unsafe 
vehicle was not protected by the "concerted 
activities" section of the National Labor Relations 
Act. Judge Bork concluded that the Board's 
definition of "concerted activities," which required 
that an employee's conduct must be engaged in with 
or on the authority of other employees and not 
solely by and on behalf of the employee himself, was 
compelled by the statute. 

In International Brotherhood of Electrical Workers 
v. National Labor Relations Board, Judge Bork wrote 
an opinion for the court upholding a National Labor 
Relations Board decision against the union which 
held that an employer had not committed an unfair 
labor practice by declining to bargain over its 
failure to provide its employees with a Christmas 
bonus. The court found that the company's 
longstanding practice to provide bonuses had been 
superseded by a new collective bargaining agreement 
which represented by its terms that it formed the 
sole basis of the employer's obligations to its 
employees and did not specify a Christmas bonus. 
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In Dunning v. National Aeronautics and Space 
Administration, Judge Bork joined Judges Wald and 
Scalia in denying an employee's petition for review 
of a Merit Systems Protection Board decision to 
affirm a 15-day suspension imposed by NASA for 
insubordination. 

CRIMINAL LAW 

• As Solicitor General, Robert Bork argued and won 
several major death penalty cases before the United 
States Supreme Court. He has expressed the view that 
the deRth penalty is constitutionally permissible, 
provided that proper procedures are followed. 

• Judge Bork is a tough but fairminded judge on criminal 
law issues. 

• He has opposed expansive interpretations of procedural 
rights that would enable apparently culpable 
individuals to evade justice. 

In United States v. Mount, for example, he concurred 
in a panel decision affirming a defendant's 
conviction for making a false statement in a 
passport application. He wrote a separate 
concurrence to emphasize that the court had no power 
to exclude evidence obtained from a search conducted 
in England by British police officers, and that even 
assuming that it did, it would be inappropriate for 
the court to apply a "shock the conscience" test. 

In U.S. v. Singleton, he overruled a district court 
order that had suppressed evidence in a defendant's 
retrial for robberv which had been deemed reliable 
in a previous court of appeals review of the first 
trial. 

• On the other hand, however, Judge Bork has not 
hesitated to overturn convictions when constitutional 
or evidentiary considerations require such a result. 

In U.S. v. Brown, Judge Bork joined in a panel 
de cision ove rturning t h e convictions of membe r s 0.f 
the "Black Hebrews'' sect, on t he ground that the 
trial court, by erroneously dismissing a certain 
juror who had questioned the sufficiency of the 
government's evidence, had violated the defendants' 
constitutional right to a unanimous jury. Judge 
Bork's decision to void nearly 400 separate verdicts 
in what is believed to be the longest and most 
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expensive trial ever held in a D.C. district court 
highlights his devotion to vindicating the 
constitutional rights even of criminal defendants. 

ABORTION 

• Judge Bork has never stated whether he would vote to 
overrule Roe v. Wade. Some have suggested, however, 
that Judge Bork ought not to be confirmed unless he 
commits in advance not to vote to overrule Roe v. Wade. 
Traditionally, judicial nominees do not pledge their 
votes in future cases in order to secure confirmation. 
This has long been regarded as clearly improper. 
Indeed, any judicial nominee who did so would properly 
be accused not only of lacking integrity, but of 
lacking an open mind. 

• In 1981, Judge Bork testified before Congress in 
opposition to the proposed Human Life Bill, which 
sought to reverse Roe v. Wade by declaring that human 
life begins at conception. Judge Bork called the Human 
Life Bill "unconstitutional". 

• Judge Bork has in the past questio"ned only whether 
there is a right to abortion in the Constitution. 

• This view is shared by some of the most notable, main­
stream and respected scholars of constitutional law in 
America: 

Harvard Law Professors Archibald Cox and Paul 
Freund. 

Stanford Law School Dean John Hart Ely. 

Columbia Law Professor Henry Monaghan. 

• Stanford law professor Gerald Gunther, the editor of 
the leading law school casebook on constitutional law, 
offered the following comments on Griswold v. 
Connecticut, the precursor to Roe v. Wade: "It marked 
the return of the Court to the discredited notion of 
subs tantive due process. The theory was repudi a t e d in 
1 937 in t he e conomi c sphere . I d on ' t f i nd a ve r y 
persuasive diff e rence in reviving it for the personal 
sphere. I'm a card-carrying liberal Democrat, but this 
strikes me as a double standard." 

• Judge Ruth Bader Ginsburg, one of Judge Bork's 
colleagues on the D.C. Circuit, has written that Roe v. 
Wade "sparked public opposition and academic 
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criticism .•. because the Court ventured too far in the 
change it ordered and presented an incomplete justi­
fication for its action." 

• The legal issue for a judge is whether it should be the 
court, or the people through their elected 
representatives, that should decide our policy on 
abortion. 

• If the Supreme Court were to decide that the 
Constitution does not contain a right to abortion, that 
would not render abortion illegal. It would simply 
mean that the issue would be decided in the same way as 
virtually all other issues of public policy--by the 
people through their legislatures. 

WATERGATE 

• During the course of the Cox firing, Judge Bork 
displayed great personal courage and statesmanship. He 
helped save the Watergate investigation and prevent 
disruption of the Justice Department. As Lloyd Cutler 
has recently written, "[I]t was inevitable that the 
President would eventually find someone in the Justice 
Department to fire Mr. Cox, and, if all three top 
officers resigned, the department's morale and the 
pursuit of the Watergate investigation might have been 
irreparably crippled." 

• At first, Bork informed Attorney General Elliott 
Richardson and Deputy Attorney General William 
Ruckelshaus that he intended to resign his position. 
Richardson and Ruckelshaus persuaded him to stay. As 
Richardson has recently said, "There was no good reason 
for him to resign, and some good reason for him not 
to." Richardson and Ruckelshaus felt that it was 
important for someone of Bork's integrity and stature 
to stay on the job in order to . avoid mass resignations 
that would have crippled the Justice Department. 

• After carrying out the President's instruction to 
discharge Cox, Bork acted immediately to safeguard the 
Watergate investigation and its independence. He 
promptly es t ab lished a new Spec ial Prosecutor's office, 
giving it authority to pursue the investigation without 
interference. He expressly told the Special 
Prosecutor's office that they had complete independence 
and that they should subpoena the tapes if they saw 
fit--the very action that led to Cox's discharge. 



17 

• Judge Bork framed the legal theory under which the 
indictment of Spiro Agnew went forward. Agnew had 
taken the position that a sitting Vice President was 
immune from criminal indictment, a position which 
President Nixon initially endorsed. Bork wrote and 
filed the legal brief arguing the opposite position, 
i.e. that Agnew was subject to indictment. Agnew 
resigned shortly thereafter. 

• In 1981, The New York Times described Judge Bork's 
decisions during Watergate as "principled." 

BALANCE ON THE SUPREME COURT 

• Judge Bork's appointment would not change the balance 
of the Supreme Court. His opinions on the Court of 
Appeals--of which, as previously noted, not one has 
been reversed--are thoroughly in the mainstream. In 
every instance, Judge Bork's decisions are based on his 
reading of the statutes, constitutional provisions, and 
case law before him. A Justice who brings that 
approach to the Supreme Court will not alter the 
present balance in any way. 

• The unpredictability of Supreme Court appointees is 
characteristic. Justice Scalia, a more conservative 
judge than Bork, has been criticized by some 
conservatives for his unpredictability in his very 
first term on the Court. Justice O'Connor has also 
defied expectations, as Professor Lawrence Tribe noted: 
"Defying the desire of Court watchers to stuff Justices 
once and for all into pigeonholes of 'right' or 'left,' 
[her] story ... is fairly typical: when one Justice is 
replaced with another, the impact on the Court is 
likely to be progressive on some issues, conservative 
on others." 

• There is no historical or constitutional basis for 
making the Supreme Court as it existed in June 1987 the 
ideRl standard to which all future Courts must be held. 

No such standard has ever been used in evaluating 
nominees to the Court. The record indicates that 
the Senate has always tri e d to looY. to the nominee's 
individual merits--even when they have disagreed 
about them. 

The issue of "balance" did not arise with respect to 
FDR's eight nominations to the Court in six years or 
LBJ's nominees to the Warren Court, even though, as 
Professor Tribe has written, Justice Black's 
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appointment in 1937 "took a delicately balanced 
Court ... and turned it into a Court willing to give 
solid support to F.D.R.'s initiatives. So, too, 
Arthur Goldberg's appointment to the Court ... 
shifted a tenuous balance on matters of personal 
liberty toward a consistent libertarianism .•.. " 

July 29, 1987 
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THE IMPOSSIBILITY OF FINDING WELFARE RIGHTS 
IN THE CONSTITUTION 

ROBERT H. BORK• 

There is a cenain difficulty today~ne, I think. of communication. 
Professor Michelman and I tend to operate in different universes of 
constitutional discourse. His universe is somewhat more abstract and 
philosophical than mine, and considerably more egalitarian, in keeping 
with the Zeitgeist. I would claim, although I think Professor 
Michelman would deny it, that the argument for welfare rights is un­
connected with either t~e Constitution or its history. The welfare­
nghts theory, therefore, offers inadequate guidelines and so requires 
political decisionmak.ing by the judiciary. If that is not true-if there 
are criteria other than social and political sympathies--1 cenainly do 
not see the legal sources from which Professor Michelman's form of 
constitutional argumentation arises. 

I represent that school of thought which insists that the judiciary in­
validate the work of the political branches only in accordance with an 
inference whose underlying premise is fairly discoverable in the Consti­
tution itself. That leaves room. of course. not onlv for textual analvs : . . . 
but also for historical discourse and interpretation according to the 
Constitution's structure and function. The latter approach is the judi­
cial method of McCulloch v. Maryland. 1 for ex.ample, and it has been 
well analyzed by my colleague Professor Charles Black in his book. 
Structure and Relationship in Constitutional Law.2 

Given these limits to what I conceive to be the proper method of 
constitutional interpretation. it is not surprising that I disagree with the 
thesis that welfare rights derive in any sense from the Corntitution or 
that couns may legitimately place them there. The effect of Professor 
Michelman's style of argument. which has quite a number of devotees 
on the faculties of both Yale and Harvard, is to create rights by argu-

• Aleundcr M. Bickel Profc=r of Public Law. Ya.Jc Un1vcrsny. B.A .. 1948. J.D .. 1953. 
Universuy of Chicago. 

I. 17 U.S. (4 Wheat.) 316 ( 1819). 
1. C. BLACK, STRUCTURE AND RELATIONSHIP IN CONSTITIJTION LAW ( 1969). 
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There is a certain difficulty today-<>nc, I think. of communication. 
Professor Michelman and I tend to · operate in different universes of 
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that courts may legitimately place them there. The effect of Professor 
Michelman's style of argument, which has quite a number of devotees 
on the faculties of both Yale and Harvard, is to create rights by argu-
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ments from moral philosophy rather than from constitutional te:ict. his­
tory. and structure. The end result would be to convert our 
government from one by representative assembly to one by judiciary. 
That result seems to me unfonunate for a variety of reasons. 

The impossibility of the enterprise is but one reason that this devel­
opment is unfonunate. There is a certain seductiveness to the notion of 
judges gathered in conference and engaged in the sort of subtle philo­
sophical analysis advanced by Professor Michelman. But the hard 
truth is that this kind of reasoning is impossible for committees. The 
violent disagreements among the legal philosophers alone demonstrate 
that there is no single path down which philosophical reasoning must 
lead. On arguments of this type. one can demonstrate that the obliga­
tion to pay for welfare is a violation of a right as easily as that there is a 
constitutional right to receive welfare. Under these impossible circum­
stances. courts-perhaps philosophers, also-will reason toward con­
clusions that appeal to them for reasons other than those expressed. 
Judicial government, at best, will be government according to the pre­
vailing intellectual fashion and. perhaps, government according to 
quite idiosyncratic political and social views. 

The consequence of this philosophical approach to constitutional law 
almost certamlv would be the destruction of the idea of iaw. On..:~ 
freed of text. history. and structure. this mode of argument can reach 
any result. Conventional modes of interpretation do not give precise 
results. but if honestly applied. they nan-ow the range of permissible 
results to a much greater extent than do arguments from moral philoso­
phy. What is at stake. therefore. in ''The Quest for Equality" through 
the judiciary is the answer to the question of who governs. A tradi­
tional coun must leave open a wide range for democratic processes: a 
philosophical coun in the new manner need not. 

Professor Michelman has chosen to rest his argument in part upon 
the ongoing work of Professor John Ely. 3 The premise of their joint 
argument. as I understand it, is that interpretation of the Constitution 
cannot be confined to an " interpretivist" approach. which I and 
others suggest, because panicular constitutional provisions-the ninth 
amendment and the privileges-or-immunities clause among them-

3. Srr Ely. Tllr Suprrmr Cou,t, /9 ,•7 Tr~Forrwo,d: 011 Duco•,m11g Fu11aa,,,r,r1al ><Ji• 
urs. 92 HARV L. REV . 5 ( 1978); Ely. Cons111u110N1/ /111rrprr11•ism: la Allurr.a11d lmpo.motlu, . 53 
l~o . L.J . 399 I 1978); Ely. Toward a Rrpresr1111111011-Rr1,rjorcurg Modr of JudkUll RrYlr ... 3? ~ D L· 
RE V. 451 ( 1978 ). 
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command judges to look beyond conventional sources and to create 
new rights. That argument seems unpersuasive for a number of rea­
sons. 

In the first place. not even a scintilla of evidence supports the argu­
ment that the framers and the ratifiers of the various amendmen\s in­
tended the judiciary to develop new individual rights, which 
correspondingly create new disabilities for democratic government. 
Although we do not know precisely what the phrase "privileges or im­
munities" meant to the framers. a variety of explanations exist for its 
open-endedness other than that the framers intended to delegate to 
courts the power to make up the privileges or immunities in the clause. 

The obvious possibility, of course. is that the people who framed the 
privileges-or-immunities clause did have an idea of what they meant, 
but that their idea has been irretrievably lost ·in the-mists of history. If 
that is true. it is hardly a ground for judicial extrapolation from the 
clause. 

Perhaps a more likely explanation is that the framers and ratifiers 
themselves were not certain of their intentions. Although the judiciary 
must give content to vague phrases. it need not go well beyond what the 
framers and rati5ers reasocably could be supposed to have ~a.: ,,1 
mind. If the framers really intended to delegate to Judges the function 
of creating new rights by the method of moral philosophy. one would 
expect that they would have said so. They could have resolved their 
uncertainty by writing a ninth amendment that declared: "The 
Supreme Coun shall, from time to time. find and enforce such addi­
tional rights as may be determined by moral philosophy. or by consid­
eration of the dominant ideas of republican government." But if that 
was what they really intended, the_y were remarkably adroit in manag., 
mg not tO say so. 

It should give theorists of the open-ended Constitution pause. more­
over, that not even the most activist courts have ever grounded their 
claims for legiumacy in arguments along those lines. Courts closest in 
time to the adoption of the Constitution and various amendments, who 
might have b~en expected to know what powers had been delega~ed to 
them, never offered argument along the lines advanced by Professor 
Michelman. The Supreme Court, in fact, has been attacked repeatedly 
throughout its history for exceeding its delegated powers; yet this line 
of defense seems never to have occurred to its members. For these rea-
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sons I remam unpersuaded that the interpretivist argument can be 
escaped. 

For purposes of further discussion, however, let us assume that the 
interpretivist argument has been escaped; that the Coun may read 
new rights into the Constitution. Even so, the welfare-rights thesis is a 
long way from home. Professor Michelman, so far as I can tell. rests 
the argument for his thesis on two bases: first, on a cluster of Supreme 
Coun decisions: and second, on Professor Ely's discovery of a trans­
cedent value in the Constitution that vests courts with the power and 
function called "representation-reinforcement." I think neither argu­
ment supports the theory. 

The most obvious problem with Professor Michclman's argument 
from case law is one that he recognizes. The cases, as he admits, arc 
confusing and internally contradictory. This absence of a clear pattern 
is less suggestive of an emerging-constitutional right to basic needs than 
it is of a politically divided Court that has wandered so far from consti­
tutional moorings that some of its members arc engaging in free votes. 
Moreover, even if a right to basic needs clearly emerged from the cases. 
the question would remain whether these decisions were constitution­
ally legitimate . 

That question brings us to Profes~or Michelman's basic argument f'-·: 
tb.c legitunacy of representauon-remforcemcnt-the idea that peupie 
will have better access to the political process if their basic needs arc 
met. This argument raises at least two problems: one concerns jusu.fi­
cation of representation-reinforcement as a value that courts are enu­
tled to press beyond that representation provided by the written 
Constitution and statutes; the other relates to the factual accuracy of 
the assertion that persons at the lower end of the ec~momic spectrum 
need assistance to be represented adequately. 

It would not do to derive the legitimacy of representation-reinforce· 
ment from such materials as, for example, the one-man-one-vote cases 
because those cases themselves require justification and cannot be 
taken to support the principle advanced to suppon them. Nor would 1t 
do to rest the concept of representation-reinforcement on the Amencao 
history of steadily expanding suffrage. That expansion was accom­
plished politically, and the existence of a political trend cannot of itself 
give the Court a warrant to carry the trend beyond its own limits. Hoo;\ 
far the people decide not to go is as important as how far they do go 

The idea of representation-reinforcement, therefore. is internaU~ 
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contradictory. As a concept it tends to devour itself. It calls upon the 
judiciary to deny representation to those who have voted in ;r particular 
way to enhance the representation of others. Thus. what is reinforced 
is less democratic representation than judicial power and the trend to­
ward redistribution of goods. If I were looking at the Constitution for a 
suffusing principle that judges were entitled to enforce even though it 
was not explicitly stated. that principle would be the separation of pow­
ers or the limited political authority of courts. That principle. of 
course. would run the argument in a direction opposite to Professor 
Michelman's. In truth. the notion of a representation-reinforcement 
finds no support as a constitutional value beyon-d those guarantees 
written into the document. 

Let us pass over that hurdle. however. to ask what kind of a function 
the courts would perform to reinforce repr.esentation. The effort to ap­
ply that value would completely transform the nature and role of 
courts. Aside from the enforcement problem that limits application of 
the value. a theoretical problem plagues the theory. Professor 
Michelman apparently concludes that a claimant cannot go into a court 
and demand a welfare program as a constitutional right. but if a wel­
fare program alr~aJy e~ists. he can l.!emand chat it be broadened. The 
nght to broadening rests upon the premise that there is a basic nght to 
the program. If so. why cannot the Court order a program to start up 
from scratch? In pan it seems to be a remedial problem-how to order 
the United States Congress, for example. to establish a medical health 
insurance program-but that is not entirely convincing. If a constitu­
tional right is at stake. why should the Court not issue a declaratory 
Judgment. at least to exen a hortatory effect upon the legislature? A 
constitutional lawyer with the boldness to suggest a constitutional right· 
to welfare ought not to shy at remedial difficulties. 

It might be useful to consider what a court would have to decide in a 
constitutional claim to a welfare right. Suppose a claimant represented 
by Professor Michelman came to the Supreme Court. alleged that the 
state of X had just repealed its welfare statutes. and asked for an au­
thoritative judgment that he and all similarly situated persons arc enti:­
tled to welfare so that they could better participate in the political 
process. Because they would not have to devote all their energies to 
making a living. they not only would have a better opportunity for par­
ticipation in the political process. but also would not be stigmatized as 
a poor and powerless group. The Justices might fi.nd this plausible. 
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Suppose, however, that the attorney general for the state of X then 
stands up and argues that the state, in repealing the welfare laws, acted 
precisely for the purpose of reinforcing representation. The legislature 
had at last become convinced that welfare payments tend to relegate 
entire groups to a condition of permanent dependency so that they are 
not the active and independent political agents that they ought to be; 
moreover, these groups had lost political influence because they had 
been stigmatized as people on welfare. Experience had convinced the 
legislature that it would be better for people of that class, and for their 
panicipation in the political process, to struggle without state suppon 
as other poor groups have done successfully in our history. 

What is the Coun to do when faced with two arguments of this son, 
neither of them obviously true or untrue? Is the Coun to make a socio­
logical estimate of which actions will, in fact, reinforce representation 
in society? And what of the possibility that payment of welfare benefits 
today may reinforce representation, but ten or twenty years from now 
welfare payments will have the opposite effect? In a judicial context. 
the problem is hopeless. Couns simply are not equipped, much less 
authorized, to make such decisions. There arc almost no limits to 
where this concept of representation-reinforcement will lead the coum. 
If. for example. the concept of represen tation-reinforcement _iusti..rles 
the demand for welfare, why might it not also justify judicial invalida­
tion of the minimum wage and the collective bargaining laws? Counsel 
could show theoretically and empirically that those laws create unem­
ployment. that they do so primarily among the poor and disproponion­
ately among the young black population. and that unemployment 
harms these groups' capacity to panicipate in the political process. 
Representation-reinforcement could take us back to Loclrner. 4 

You may view this as ribaldry if you wish, but if t&e Harvard theo­
rists succeed in establishing representation-reinforcement as a constitu­
tional right, we ought to consider suing the United States for an 
increase in defense expenditures, because the Soviets clearly intend 
domination, and if they succeed, our representation, among other 
things, will be drastically cunailcd. It is preposterous -that the Supreme 
Couns should control the defense budget to rcinf orce 9r safeguard ac­
cess to a democratic political process. but not much more preposterous 

4. l..ociulcr v. New York. 198 U.S. 45 ( 1905). 
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than the suggestion that the Coun control the non def ensc budget to the 
same end. 

There are any number of difficulties with the welfare-rights theory . 
For instance. why should the Coun or any other nondemocratic body 
define basic needs? A welfare recipient might tell the Coun that he 
would be better able to panicipate in the democratic process if the gov­
ernment provided him with something better than the existing package 
of public housing, food stamps, and health insurance; that he would 
feel more dignified or would be less stigmatized if be looked like every­
body else; ,:e .. bad disposable income. The solution is a negative in­
come tax. How could the Coun legitimately tell the claimant either 
that be is wrong about himself or that. if he is right. he still has no case? 

I will conclude with a consideration that is increasingly beneath the 
notice of the abstract. philosophical style of argument: the factual 
premises of this constitutional positi~n sc~m deficient. The premise 
that the poor or the black are underrepresented politically is quite du­
bious. In the past two decades we have witnessed an explosion of wel­
fare legislation. massive income redistributions, and civil rights laws of 
all kinds. The poor and the minorities have had access to the political 
process and have done very well through it. In addition to its other 
d~fects. the:1. the welfare-rights theory rests l:!ss on demonstrated fact 
than un a ilbcral shibboleth. 

Perhaps we should be discussing not "The Quest for Equality," but 
the question of how much equality in what areas ·of life is desirable. 
Equality is not the only value in society; we must balance degrees of it 

· against other values. That balance is preeminently a matter for the po-
litical process. not for the couns. · 



Note on Judge Bork's 1971 Article in Indiana Law Journal, 
"Neutral Principles and Some First Amendment Problems" 

In the course of a lengthy article in the Indiana Law Journal in 
1971, then-Professor Bork concluded that the First Amendment 
protected only explicitly political speech. In his 1982 
confirmation hearings before the Senate Judiciary Committee and 
again in a February 1984 letter to the ABA Journal, Judge Bork 
discussed the evolution of his views on this issue: 

I do not think ••• that First Amendment protection should 
apply only to speech that is explicitly political. 
Even in 1971, I stated that my views were tentative and 
based on an attempt to apply Prof. Herbert Wechsler's 
concept of neutral principles. As the result of the 
responses of scholars to my article, I have long since 
concluded that many other forms of discourse, such as 
moral and scientific debate, are central to democratic 
government and deserve protection. I have repeatedly 
stated this position in my classes. I continue to 
think that obscenity and pornography do not fit this 
rationale for protection. 

70 Feb. 1984 ABA J. 132. 

Within the speech area, I was dealing with an 
application of Prof. Herbert Wechsler's concept of 
neutral principles, which is quite a famous concept in 
academic debate. I was engaged in an academic exercise 
in the application of those principles, a theoretical 
argument, which I think is what professors are expected 
to do. 

It seems to me that the application of the concept of 
neutral principles to the First Amendment reaches the 
result I suggested. On the other hand, while political 
speech is the core of the ••. First Amendment, the 
Supreme Court has clearly expanded the concept well 
beyond that. It seems to me in my putative function as 
a judge that what is relevant is what the Supreme Court 
has said, and not my theoretical writings in 1971. 

Confirmation Hearings, 1982. 

On the appellate court, Judge Bork has repeatedly issued or 
joined broad opinions extending First Amendment protection to 
nonpolitical speech, such as commercial speech (FTC v. Brown & 
Williamson Tobacco Corp.), scientific speech (McBride v. Merrell 
Dow Pharmaceuticals, Inc.) and cable television regulations that 
affected many forms of speech (Quincy Cable Television v. FCC). 



These opinions make clear that Judge Bork believes that the First 
Amendment itself, as well as controlling Supreme Court precedent, 
requires the vigorous protection of both non-political and 
political speech. 
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NEUTRAL PRINCIPLES AND SOME FIRST AMENDMENT 

PROBLEMS* 

RoeERT H. BoRKt 

A persistently disturbing aspect of constitutional law is its lack of 
theory, a lack which is manifest not merely in the work of the courts but 
in the public, professional and even scholarly discussion of the topic. The 
result, of course, is that courts arc without effective criteria and, therefore 
we have come to expect that the nature of the Constitution ·w,11 change, 
often 1111ite 1lra111atically, as the personnel of the Snprcme Court changes. 
111 the present state of affairs that expectation is inc\'itable, but it is ne\'Cr­
theless deplorable. 

The remarks that follow do not, of course, offer a ,:encral theory of 
constitutional law. They are more properly viewed as ranging shots, an 
attempt to establish the necessity for theory and to take the argument of 

how constitutional doctrine should be evolved by courts a step or two 

farther. The first section center~ 11pnn the implic:itions of Professor 
\Vcchsler's concept of "11e11tral principles," :11111 the second attcmrts to 

apply those implic:itions to some import:int amt much-deb:ited problems in 

the interpretation of the first amendment. The style is inform:il since these 
rem:trks were originally lectures anrl I have not thou~ht it worthwhile to 
convert these ~pecul:itions a111I :1rg11111ents into a heavily researcher!, 

balanced and thorough presentation, for that would result in a book. 

T1iE SurnE~IE Cot1RT .urn TIIE DE~L\ND FOR Pn1:-:c1rLE 

Tl1c subject of the lcn~thy :inrl often acrimoninu, debate about the 
proper role of the Supreme Court under the Constitution i~ one that pre­

occupies many people these days: when is authority legitimate? I find it 
con"enient trl cliscuss that question in the conte:-ct of the \Varren Court :inrf 
ir~ work~ simrly herause lhe \V:uren 1.omt pose,I lhc issue in acute form . 
The issue rlicl not disappe:ir alon~ with the era of the Warren Court 

• The tr~, nf this Mlidc wns ,ldh·ere,1 in the Sprini? n£ IIJ7I l,y Professor nork at 
lh :• lncliana l "11i,,•1.;il\" ~d11ml ur l :1w a~ 1•:ttl nf ll1r \,l,li -.un 1·. 11 :uri," l1·.-t1 tr r ,ni,c 

t Prn£r,~nr nf I ~,w, Y~lc L,w Sd,nol. 
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tn:,joriticll, however. It :uiim; when :my rnnrt either cxerr.iscs or 1lccline, 
to exercise the power to invalidate any act of another branch of govern­
ment. The Supreme Court is a major power center, and we must ask when 
its power should be umt and when it should be withheld. 

Our starting place, inevitably, is Professor Herbert Wechsler's argu­
ment that the Court mu,t not be merely a "n:tked power org:tn," which 
me:im lh:it its cleci~ions must he controlled hy principle.1 "A principled 
decision," according to Wechsler, "is one that rests on reasons with 
respect to all the issues in a case, reasons that in their gener;ility and their 
neutrality transcend any immediate result that is involved."' 

Wechsler chose the term "neutral principles" to capsulate his argu­
ment, though he recognizes that the legal principle to be applied is itself 
never neutral because ii embodies a choice of one nlue rather than 
another. Wechsler asked for the neutral application of principles, which is 
a rcquircmenl, :is Professor Louis L. J:iffe puts it, th;it the judge 
"sincerely liclieve in the principle 11po11 wl1kh he purport~ to rest hi!! deci­
sion." "The judge," says Jaffe, "must believe in the validity of the reasons 
given for the decision al least in the sense that he is prepared to apply 
them lo a fater case which he cannot honestly distinguish."' He must 
not , th;it is, rlecicle lawlessly. nut is the clcm:inrl for neutrality in juclges 
merely another value choice, one th:it is 110 more principled than any 
other? I think not, hut lo prove it we must rehearse fundamentals. This 
is familiar terrain hut important and still cfebated. 

The requirement th:it !he Court be principled .irises from the resolu­
tion of the seeming anomaly of judicial supremacy in a democratic society. 
If the judiciary really is supreme, able to rule when and as it sees fit, the 
society is not dcmocrntic. The anom:ily is dissipated, howeyer, by the 
model of government emhodicrl in the structure of the Constitution . :t 

model upon which popular consent to limited government hy the Supreme 
Court also rests . This model we may for com·enience. though perhaps not 
with total accur:icy, c:ill "l\fodisonian. "' 

A l\farlisoni:in sy~tem is not cornplctcly dcmocr:itic, if hy "dcmo­
cr;itic" we me:,n completely 111:ijnrit:iri:111 . Tt :,~~11mes th;it in wirle :ire:is 
of life majorities are entitled lo rule for no helter reason that the,· :ire 
majorities. \Ve need not p:iuse here to e,rnmine the philosophical u~cfer-

I. Tl. \VF.rll<i.r.n . T ,•11-nr,/ .Vr11/rn/ f'ri11rif'lr., nf (:n11.,1il11/in11n/ T.1111• . in 
PRIN□rtu. Pm.inc~. Affo FUNDAMENTAL I.Aw 3, Z7 (1961) (hereinafter cit~ as 
WccnstF.RJ. 

2. Id. 
3. L. ]Arr!:. ENr:1.1rn AND Am:iucAn Junr.,:~ AS J, AWMA1tr.u JS (1969) . 
4. Sr~ R. 0Am., A l'"nAi:,: m DHtot:ftATIC TmmnY 4-33 (1956) , 
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1'ii111i11J:!I of that ;isc;u111pli1111 i;im:c it i1 a "1-:ivtn" i11 our 5111:it:ty; 11or 111.:c,I 
we worry that "majority" is a term of art meaning often no more than the 
shifting combinations of minorities that add up lo temporary majorities in 
the legislature. That majorities are so constituted is inevitable. In any 
case, one essential premise of the Madisonian model is majoritarianism . 
The model ha!I also a counter-majorit:irian premi!ie, howe,·cr, for it 
assumes there :ire some areas of life a majority should not con! rol. There 
are some things a majority should not do to us no matter how tlemo ­
cratically it decides to do them. These are areas properly left to individual 
freedom, and coercion by the majority in these aspects of life is tyranny. 

Some see the model as containing an inherent, perhaps an insoluble. 
dilemma.' 1\1:ijority tyranny occurs if legislation invndes the areas pro­
perly left to individual freedom . Minority tyranny occurs if the majority is 
prevented from ruling where its power is legitimate. Yet, quite obviously, 
nei1her the majority nor the minority c:in he trn~trrl to rldirre the frcrdom 
of tltr. other. Thi~ tlili-111111:t i~ n:~nlvcrl in rn11~lil11lio11:,I th1.:11rv, aml i11 
popular unclerst:mdin~. by the Supreme Court's power to define hoth 
majority :md minority freedom through the interpretation of the Constitu­
tion. Society consents to he ruled 11nclemocratically within rlefinecl :uc:is 
hy ccrt:iin encluring principles l,clie,-ccl to he stated in, aml plart.:cl l,cynnrl 
the reach of majorities by, the Constitution . 

But this resolution of the dilemma imposes severe requirements upon 
the Court. For it follows that the Court's power is legitimate only if it 
has, and can demonstrate in rcasonecl opinions that it h:is, a ,·alirt thcor~·. 
derived from the Constitution, of the respective spheres of majority and 
minority freedom. If it does not have such a theory but merely imposes 
its own value choices, or worse if it pretends to have a theory but actuallv 
follows its own predilections, the Court violates the postulates of the 
Madisonian model that alone justifies its power. It then necessarily abets 
the tyranny either of the majority or of the minority. 

This argument is central to the issue of legitimate a11th11rity bec:iuse 
the Supreme Court's power to ~overn rests upon popular :1ccept:i11re n[ 

this model. Evidence that this is, in fact, the basis of the Court's power is 
to be gleaned everywhere in our culture. 'Ne need not cam·ass here such 
things as high school civics te:{ts and newspaper commentary. for the mo~t 
telling eviclenc:c m;iy he fo11nrf in the U .S. Report~. The Supreme C"nmt 
regularly insists th:it its results, and most particularly Its controversial 
results, do not spring from the mere will of the Justices in the majority 

5. lrl. al 23-24. 
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hut arc supported, indeed compelled, by a proper understanding of the 
Constitution of the United States. Value choices arc attributed to tl:e 
Founding Fathers, not to the Court. The way an institution advertises 
tells you what it thinks its customers demand. 

This is, I think, the ultimate reason the Court must be principled. If 
it does not have and rigorously adhere to a valid and consistent theory oi 
majority and minority freedoms b:ised upon the Constitution, judicial 
supremacy, given the axioms of our system, is, precisely to that extent. 
illegitimate. The root of its illegitimacy is that it opens a chasm betwe~ 
the reality of the Court's performance and the constitutional and popular 
assumptions that give it power. 

I do not mean to rest the argmnenl entirely upon the popul:tr under 
standing of the Court's function . Even if society generally should ultirr.­
ately perceive what the Court is in fact doing and. having seen, pr°'·e 
content to have major policies determined by the unguided discretion oi 
judges r:ither than by elected represent:itives, a principled juclge woulcl. 
I believe, continue lo consider himself houncf hy an ohligation to tl:e 
document and to the structure of government that it prescribes. At le:i~t 
he would he houncf so long :is nny litig:int existed who dcm:inclcrt such 
:irlhercnr.c of him. I clo not undcrst:ind l1ow, on any other theory of judicial 
oblig:iticm, the Court could, as it does now, protect voling rights if a l:tr;e 
majority of the relevant constituency were willing to see some groups or 
individuals deprived of such rights. But even if I am wrong in that. :a 
the very le:ist :in honest judge would owe it to the h0<ly politic to cca~e 
invoking the authority of the Constitution ancl to make explicit the im­
position of his own will, for only then would we know whether the rncier,· 
understood enough of what is taking place to be saicf to h:ive consented.· 

Judge J. Skelly Wright, in an argument resting on different premise~. 
has severely criticized the advocates of principle. He defends the v:ilue-­
choosing role of the Warren Court, setting that Court in opposition t~ 
something he refers to as the "scholarly tradition," which criticizes tha: 
Court for its lack of principle.' A perceptive reader, sensith·e to nuance. 
may suspect that the Judge is rather out of sympathy with th:it tra<litir:t 
from such hinh :is his reference to "self-:ippointed scholastic m:in­
d:irins . "' 

The "m:111clarins" of the ac:idemy anger the Jmlge bec:iuse the::­
engage in "haughty 1lerisin11 or the Court's powers or :inalysis ancl rc:isnn-

Ii. Wright, Prnftunr Bicktl, T11r Sd10/arly Tradition, afltl tlrt Srr~rtmt Corrrl, S-t 
HARV. L. Rtv. 769 (1971) lherdnafter cited as Wright]. 

7. Id. ~, 777. 
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ing."' Yet, curiously enough, Judge Wright m:ikcs no attempt to refute 
the charge but rather seems to adopt the technique of confession and 
avoidance. He seems to be arguing that a Court engaged in choosing 
£unclamental values for society c:innot be expected to produce principled 
dccisiol15 at the same ti111e. Decisions first, principles btcr. 011e wo11ders, 
however, how the Court or the rest of us are to know th:it the decisiom 
are correct or what they portend for the ruture i£ they :ire not accomp:iincrl 
by the principles that cxpl:iin ancl justify them . And it would not he amiss 
to point out that quite often the principles required of the Warren Court's 
decisions never did put in an appe:uance. But Judge Wright's main point 
appears to be that Y:tlue choice is the most important function nf the 
S11pre111e Court, so lh:it if we nmst take one nr the other, :iml app:trentlv 
we must, we shoul,I prefer a process of selecting v:ilues to nnc or co11-
structing and articulating principles. His argument, I heliC\·e. boils clown 
to :i syllogism. I. The Supreme Court shoulrl "protect our constitutional 
rights ancf lihcrties." Tl. The Supreme Cnurt must "make hmcfamental 
value rhnircs" in nrrlcr to "protect nur cnnstittttinnal ri,:hh anrl lil1ertirs ." 
JIT. Therefore. the Supreme Court should "make f1111cl:imcnt:il "alue 

rhoircs ."' 
The :ugument clisplays :,n :ill too common confusion. If we h:i,·e cnn­

~titutional rights :ind liherties :ilrearl~•. rights :inrl lihcrties specified hy the 
Constitution.'" the Court need m:ike no funrlament:il value choices in 
order to prntect them. amt it certainly ncecl nnt h:i,·e 1liffic11ltv enuncialin:::-

8. Id. :ti m-7R. 
9. This s:vlln~ism is implicit in much nf Jnrke ,~rit?ht's :ir~rm,nt. E-"·: "!f ii 

is proper for the Court to make funcl:tm,nt:,I v:ilue chmces to protect our const1!llh"n:al 
ril!hts and liberties. th,n it is sell-rld,:itinp: to ~:,y th:,t if the Justices cannot com, 11P 
with :, pcrfectl~· re:i~nn,d anrl perfectly 1?,ncral npinion nntt7. then they ,h,,uld :ihstain 
from decision :iltnt?dher." Id. at 7i9. The first cf:,use is the imf'Or1:int one for present 
purpnses; the otl1ers m,r,ly c:,ric:ilure the pMi<inn of cnmmrnt:,tnrs who ask for 
principle. 

10. A rosition Judc:e Wrii:ht alsn semis to t:ike :it times. "Constitutional choicu 
are in foci different from nrdinary d,cisions. The re:ison is simple: the mml import:int 
wlue choices h:1,·e alre:,d~· b,en made by the fr:imen of the Constilution." f,J. at 734. 
One wonders how the Jud,:e S'lu:,res this with his insistence Uf'O!I the propri,ty of 
the jmtici3ry m:ikint? "funcl:tment:,I ,-:itne choices." One als<> wonders wh:it d,sir,, of 
specificity is re<tuired before lhe fr:,mer~ m:ty realistically be s:1i,t to hae m:,rle the 
"most import:int ,.1lue choices." The \Varren Court h:,s chosen to ,xrand the fourteenth 
amendment's theme nf CflU:!lily in wa:vs cer1:1inly not foreseen by the framers of tlut 
provision .. A prior Cour1 e:'(panded the amemlmcnt's th,me of liMrty. Are hoth Courts 
to he jurh:ed innocent nf h:1,·i1t1? m:irle the most imf'Orl:1111 y:,fuc choices on the (!round 
Jh:,t the fr:,men mentioneil IH>th lihcr<y :111<l rrtn:tli<y? If so, the lr:,mcr, m,ut be 
held to have dele,:;ited an almost complete rower to govern to the Supreme Court. :and 
it is untrue to s:1:v th:it a constitinion:,I decision is :t.ny different from an ordinary go,·em­
mental decision. Judge \\"right sim11ly nC\·er foces up to the problem he purports to 
address: how free is the Court to choose v:ilues that will override the values cho,en by 
elected represenl:i<ivcs? 
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principles. Ir, on the other hand, "constitutional rights and liberties" are 

not in some real sense specified by the Constitution but are the rights 

and liberties the Court chooses, on the basis of its own values, to give to 

tts, then the conclusion was contaim~rl entirely in the major premise, and 
the Judge's syllogism is no more than an assertion of what it purported 
to prove. 

11 I am correct so far, no argument that is both coherent nnd re­

spectable can be made supporting a Supreme Court that "chooses funda­
men la.I values" because a Court that m;ikcs rather than implcmcnls value 
choices cannot be squared with the presuppositions of a democratic society. 
The man who understands the issues and nevertheless insists upon the 
rightness of the Warren Court's performance ought also, if he is candid, 
to admit that he is prepared to sacrifice democratic process to his own 
moral views. He claims for the Supreme Court an institutionalized role as 
perpetrator of limited coups d'etat. 

Such a man occupies an impossible philosophic position. What can he 
say, for instance, of a Court that docs not share his politics or his morality? 

I can think of nothing except the assertion that he will ignore the Court 
whenever he can get away with it and overthrow it if he can. In his view 

the Court has no le~ilimacy, :incl there is no reason :my of tts sho111d ohcy 
it. /\ml, this hci11g the c;isc, the ;11lvor.atc of a v:,l11c -rho11sin~ Court 11111st 
answu another difficult question. Why should the Court, a committee of 
nine lawyers, be the sole agent of change? The man who prefers results to 
processes has no reason to say that the Court is more legitimate th:m any 
other institution. H the Court will not listen, why not argue the case to 
some other group, say the Joint Chiefs of Staff, a body with rather better 
means for implementing its decisions? 

We are driven to the conclusion that a legitimate Court must be con­
trolled by principles exterior to the will of the Justices. As my colleague, 
Professor Alexander Bickel, puts it, "The process of the coherent, an­

alytically warranted, principled declaration of general norms alone 
justifies the Court's function . . . . " 11 Recognition of the need for 
principle is only the first step, lmt onrc that step is taken much more 

follows . Logic has a life of its own, and devotion to principle requires that 
we follow where logic leads. 

Professor Bickel identifies Justice Frankfurter as the le:iding judici:il 
proponent of principle hut concedes that even Frankfurther never found 
a "rigorous general accord between judicial st1prem:icy amt democratic 

11 . A. 81c1tFL, Tnt Sur"uu: CouRT ANn Tm: Jou OF P~oc"us 96 (1970), 
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theory."" Judge Wright responds, "TI1e leading commentators of the 

scholarly tradition have tried ever since to succeed where the Justice 
failed ."" As Judge Wright quite accurately suggests, the commentators 

have so far had no heller luck th:in the Justice. l 
09. reason, I think, is clear. \Ve have not carried the idea of neutrality r~ 

far enough. We have been talking about neutr:ility in the npplicatio11 of 

principles. If judges are to avoid imposing their own values upon the rMt 

of us, however, they must be neutr:il as wdl in tht dtfi11itior1 :inrl the 

derivation of principles. 
It is easy enough to meet the requirement of neutr:il applic:ition by 

st:iting a principle so narrowly that no embarrassment need arise in apply-
ing it to all cases it suhsumes, a t:ictic often urged hy proponcnls of ~ 
"judicial restraint." But th:it solves very lillle. It ce~:iinly docs not protect i~ 
the judge from the intrusion of his own values . The problem may be 

illustrated by GriJ'11'old v. Comrtclirnt ," in many ways a typic:il decision 
of the \V:,rrcn Court. Griswold struck down Connectie11t's st:itute making 
it a crime, even for marriccl couples, to use contraceptive devices . H we 

take the principle of the decision to be a statement th:it government may 
not interfere with any acts <lone in private, we need not even ask about the 
pri11riplc's 1l111,iom; nri~in for we lrnow :it 011re tlr:tt th~ C:umt will trot 
apply it nc11trnlly. Tire Comt. we may cmrfidc11lly predict, is not i;oin~ to 
throw constitutional protection around heroin use or se:ocual acls wilh a 
consenting minor. \Ve can gain the possibility of neutral application by 
reframin~ the principle as a statement that ~overnmcnt may not prolrihit 
the use of contraceptives hy married couples. but that is not enough. The 
question of neutral derinition arises: Why does the principle extend only 
to married couples? \Vhy. out of all forms of se:-cual behavior, only to 
the use of contracepth·es? \Vhy, out of all forms of behavior, only to ~e:"'t) 
The riuestion of neutral derivation also arises: Wh:it justifies any limita-

tion upon legislatures in this area? \Vhat is the origin of any principle nne 

may state? 
To put the m:itter another way, if a neutral judge must demonstrate 

whr principle X applies to c:tScs A :md 8 but not to cise C ( which is, I 
'believe, the requirement lairl down by Professors Wechsler and J a He), he 

must, by the same token, also e:-cplain why the principle is defined as X 
rather than as X minru. which would cover A but not c:1ses 8 anrf C. or 
as X f>l11s, which would co,·cr all cases, A, n and C. Similarly, he must 

IZ. Ttl. at 34. 
13. Wri,rht, n,,,11 nnle 6, :it 775. 
14. 381 U.S. ◄ 79 (1965). 
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~~phin why X is :t proper prinr.iple of li111ilali1111 011 111ajorily IH•wcr :11 all. 
Why should he not choose 11011-X? JC he may not choose lawlessly between 
cas~s. in apply!ng principle X, he may certainly not choose lawlessly in 
defining _x or tn choosing X, for principles are after all only organizalions 
of cases into groups. To choose the principle and define it is to decide the 
CMes. 

It !oll~,~s that the choice of '-' fundamental values" by the Court can­
not be Jt1st1f1ed. Where constitutional materials do not clearly specify the 
value to he preferred, there is no principled way to prefer any claimed 
h~iman value to any other. The judge must stick close to the text and the 
h1slo?, and t~1eir f~ir implications, and not construct new rights. The 
case !"st mcnlloned 1ll11str:1tes the p11i11t. The Griswold decision has heen 
accla11necl by legal scholars as a major advance in constitutional law a 
salutary demonstration of the Court's ability to protect fundamen,tal 
h_uman values. I regret to have to cfoagree, and my regret is all the more 
sincere f'.ec:111se I once took the same position and cJid ~o in print ." In 
extenuahon ~ c~n only say that at the time I thought, quite erroneously, 
!hat new basic rights could be derived logically by finding and extrapolat­
ing _a more general principle of incliddual ;mtonomy unclerlying the 
p:irhrular guarantees nf lhe nill of Rights. 

Tl'.e Court's C.-,·i.iwofd opinion, hy J uslicc Do11~l:1s, :11111 the arrav of 
~on~rrmg opi~io~s, by Justices Goldberg, White and Harlan, all faile.d to 
JUS~ify lhe clem·at1on of any principle nsed lo strike down the Conncclicut 
ant,-contraccpti\'c st:1t11re or lo define the scope of the principle. Justice 
Dou~las, ~?. whose opini~n I mu~t confine myself, hegan hy pointing out 
that s~ecmc guarantees rn the B111 0£ Rights have penumbras, formed by 
em:1natmns from those guarantees that help gh·e them life nnd snh­
stnncc. "" Norhing is exception:il there. Tn the c:1sc Justice Dougl:ts cited 
NAACP v. Alabm11n,S' the Stnle was helcl un:1hle to force disclosure of 
member~~ip lists ~ecause of the chilling effect upon the rights 0£ nssembly 
and pohtical action of the N AACP's members. The penumhra was 
~re:it~d solely lo preserve a value central to the first :1mendmr.nt. applied 
tn tins_ case y1rnugh the fourteenth :1111encl111e11t. It Imel no life of its nwn 
as a right mdependent of the value specified by the first amendment. 

Rut Justice Dougl:ts !lien performer! :1 rniradc of trammh,1:tntiatinn. 
He r:tllc,I the first arnenrlmcnt's pc1111111hr:1 :1 prntrclin11 of "privacy" ;incl 

15. Bork, T!r, S11f,rtffl~ Co11rl Nuds o N~w PT,iloso~hy, FORTUN!!:, Dec., 1968, 
at liO . 

16. 31!1 tJ.S. nt 4R4. 
17. 357 U.S. 449 (1958). 
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thc11 :1~scr1«·1I that olhcr ;111w111l111c11ls 1:11·:1lc ";,11111·~ of 11l'iv:try."10 I le 11:1,I 
no better reason to use the word "privacy" than that the individual is free 
within these zones, free to act in public as well as in private. ?'\one of these 
penumbra! zones-from the first, third, fourth or fifth amendments, aJI 
of which he cited, along with the ninth--<o,·ered the case be fore him. One 
more le:ip was required. Justice Douglas asserted that these various "zones 
of privacy'' created an independent right of privacy," a r1i:ht not lying 
within the penumbra of any specific amendment. He did not disclose, 
however, how a series of specified rights combined to create a new and 
unspecified right. 

The Griswold opinion fails every test of neutrality. The derivation 
of tl1c principle was nttcrly specious, ancl so wns its ilclinition. I 11 fact, we 
are left with no idea 0£ what the principle really forbids. Derivation and 
definition are interrelated here. Justice Douglas called the amendments 
anti their pen11mhrns "zones of privacy," though of conrse they are not 
that at all. They protect hnth private ancl p11hlic bch:1,·ior :tml so woul,I 
more properly be labelled "rnnes of freedom." If we follow Justice Dou~las 
in his next step, these zones woulcl then add up to an independent rij!ht of 
freedom, which is to s:ty, a general constitutional right to be free of legal 
cocrrinn. :1 111a11ifcst impn,,ihilil_v in any i111:i~i11altl1· ~o.-irh·. 

(,'riswold, then, is a11 1111pri111:iplctl ,ltcisi1111, ltt,lh in rhc way i11 whi .. h 
it dcri\'es a new constitutional right and in the way it defines that right, 
or rather fails to define it . \Ve are left with rio idea of the sweep of the 
right of privacy ;:11111 hence 110 notion of lhc cases to which it 111.1y or 111:1y 
not be applied in the future. The truth is that the Court could not reach 
its result in Griswold through principle. The reason is obdous. Every 
clash between a minority claiming freedom and a majority claiming 
power to regulnte ill\·oh·es a choice hctween the gratifirations of the two 
groups. When the Constitution has not spoken, the Court will be able to 
find no scale, other than its own ,·alue preferences, upon which to weigh 
the respecti\'e claims to pleasure. Compare the facts in Gri.r.t·old with a 
hypothetic~! suit by nn electric utility company ;:incl one of its customers 
to rnid a smoke pollution orclinancc :ts unconstitutional. The cases are 
identical. 

In Griswold a husbancl ancl wife :1ssert that they wish to have sexual 
rrbtiom without fear nf 1111w:111lrrl diilrlrcn. The law impairs !heir sl':rn:il 
~raiifirations. The St:ile r:111 :1sscrl, :ind at one st:1r:e in tl,at liti~:11io11 cli1I 
assert, th:tl the mnjority finds the me of contracepth·es i111mor:1I. Know!-

18. JRI U.S. ,1 •IRl 
19. lrl. ,1 4R5. 4R6. 
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edge that it take!I place and that the State make!I no effort to inhibit it 

causes the majority anguish, impairs their gratifications. 

The electrical company asserts that it wishes to produce electricity 
at low cost in order to reach a wide market and make profits . Its customer 
usert!I that he wants a lower cost so that prices can be held low. The 

smoke pollution regulation impairs hi, and the comp:iny'5 stockholcfers' 

economic gratifications. The St:ite can assert not only that the majority 
prefer clean ai r to lower prices, but :iho that the absence or the regulation 

impairs the majority's physical and aesthetic gratifications. 

Neither case is covered s~cifically or by obvious implication in the 
Constitution. Unless we c:in distinguish forms or gratification, the only 

course for a principled Court is to let the mafority have its way in both 

cases. It is dear that the Court cannot make the necessary distinction . 

There is no principled way to rfecicle that one man's gratifications are 
more cfeserving or res~ct than :mother's or that one form or gr:itilication 
is more worthy than another. 20 Why is sexual gratification more worihy 
than moral gratification? Why is sexual gratification nobler than 
economic gratification? There is no w:iy or deciding these matters other 
th:111 hy rdl'rence to ~ome system or moral nr ctl1ic:1I v:1h1cs th:it has no 
ohjcrtive nr intrinsic vali,lity of its own anrl :,hout whirh men can :,ml ilo 
differ. Where the Constitution does not emhody the moral or ethical 
choice. the judge has no h:isis other th:tn his own values upon which to 
set :isirlc the community jucf,::,nent emhodierl in the statute. That. hy 
definition, is :in inaderpiate hasis for judicial supremacy. The issue or the 
community's moral and ethical values, the issue of the degree or pain an 
activity causes, are matters concluded by the passage and enforcemment or 
the laws in question. The judiciary has no role to play other than that or 
applying the statutes in a fair and impartial manner. 

One of my colleagues refers to this conclusion, not without sarcasm, 
as the "Equal Gratification Clause." The phrase is apt, and I accept it, 
though not the sarcasm. Equality of human gratifications, where the 
document docs not impose a hierarchy, is an essential part or constitutional 
doctrine because of the necessity that judges be principled. To be perfectly 
clear on the suhjcct, I repeat that the principle is not :tpplic.,ble to legisla­
tures . Legislation requires value choice and cannot be principlerf in the 
sense under rliscussion. Co~1rts must accept any value choice the legi~lature 

20. The imp<mibilily is rebted lo that of nuking inler~rsonal comparisom of 
utiliti". Stt l.. Ro11n111~. Tur. NATl!At AIIII Srr:11i,1cA11cw: o, Eco11MIIC Sc1r.t1cE. ch. 4 
(2,1 rd. 1%9); I'. SAMl'[I.SON, FoUNIIATIONS or Eco11omc AIIAI.Y5l5 243-52 (1965). 
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makes unless it clearly runs contrary to a choice made in lhe framing of 

the Constitution. 

It follows, of course, that broad areas of constitutional law ought 
to be reformulated. Most obviously, it follows that substantive clue process, 
revived by the Gri.swold case, is and always has been an improper doctrine. 
Substantive due process requires the Court to say, without guidance from 

the Constitution, which liberties or gratifications may be infringed by 
majorities and which may not. This means that Gri.swa/d's antecedents 
were also wrongly decided, e.g., Meyer v. Nebrrukn ," which struck down 

a statute forbidding the teaching or subjects in any langua~e other than 

English; Pierce v. Society of Si.1ters, 21 which set aside a statute compel­
ling all Oregon school chilrlren to attend public schools; Adki11.s v. 

Cl,i/drm's Ho.spital," which invalidated a statute of Congress authorizing 

a board to fix minimum wages for women anrl children in the District of 
Cohtmbia; and Loclrner v. New York, .. which voided a statute fixing 
111:ucimmn hours or work for hakers . \Vith some or these cases [ am in 
political :igreemcnt, ancl perhaps Piera'.s result could be reached on 
acceptable grounds, but there is no justification for the Court's methods . 
Jn Locl111t:r, Justice Peckham, rldending liberty from what he conceived 
:is :\ mere meddlesome interference, :isked, "[t\ lrc we :111 , . . :11 the 
mercy or le~isl:ttive 111:1joritics ?"" The correct answer, where the 1.011-

stitution docs not speak, must he "yes." 
The argument so far also indicates that most of substantive equal 

protection is :ilso improper. The morlcrn Court, we need harcfl~· he remind­
ed, used the equal protection clause the w:iy the olil Court usc<I the 
due process clause. The only chnnge was in the values chosen for protec­
tion and the frequency with which the Court struck down laws. 

The equal protection clause has two legitimate meanings. It can 
require formal procedural equality, and, because of its historical origins, 
it does require that government not discriminate along racial lines. But 

much more than that cannot properly be read into the clause. The bare 
concept of equality provides no guirfe for courts. :\II l:iw rfiscriminates 
and thereby creates inequality. The Supreme Court has no principled way 
of saying which non-r:icial inerin:tlities are impermi~~ihlc. \\"hat it has 
clone, therefore, is ·to ap~al to simplistic notions of "fairness" or to what 
it rc~:ircfs :is "fnnrl:tmcnt:11" intcre~ts in onlcr to ,lcm:rncf eriu:1lity in some 

21. 262 U .S. 390 <1922). 
22. 268 U.S. 510 (1925) . 
23. 261 U .S. 525 ( 1923) . 
2.f. 19!1 tl .S. 45 ( 1905). 
25. 1 d. :it 59. 
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cases but not in others, llms choosing values and producing a line of cases 
as improper and·as intellectually empty as Griswold v. Com,uticut . . -\ny 
casebook lists them, and lhe differing results ·cannot be explained on any 
ground other than the Court's preferences for particular values : S k:n11tr 
v. Ol,:lnf,011111" ( a forhiclclen inequality exists when a slate undertakes to 
sterilize robbers but not embezzlers); Kotch v. Board of Rivtr Port Pilot 
Commi.r.rio11er.r" (no right to equality is infringed when a state gnnts 
pilots' licenses only to persons related by blood to existing pilots and 
denies licenses lo persons otherwise as well qualified); Got.raen v. 
Clea,,," ( a slate does not deny equality when it refuses to license women 
as bartenders unless they arc the wives or daughters of male owners of 
licensed liquor establishments); Railway Exprtss Agt11cy v. .\"ew 
York" ( a city may forbid truck owners lo sell advertising space on ,heir 
trucks as a distracting hazard to traffic safety though it permits owners 
to advertise their own business in that way); Shapiro v. Tl1ompso11" (a 
state clcnies equality if it p:tys welfare only to persons who h:tve rc!idcd 
in the state for one year) ; f_t-vy v. f.oui.firm,i" ( :i state may not :imit 
actions for :i parent's wrongful death to legitimate children :tnd deny :t to 
illegitimate children) . The list could be extended, but the point is that the 
cases c.innot be reconciled on :tny h:tsis other th:tn the Justices' perrnn:tl 
helicfs ahonl wh:it inlcrc!its or gr:tli fications ought lo he protectecl. 

. Professor We~hsl~r notes th:tt Ju~tice Frankfurt~ expressed ",fis ­
qu1etude that the hne rs often very Ihm between the cases in which the 
Court felt compelled to abstain from adjudication because of t!teir 
'political' nature, ancl the cases lh:tt so frequently arise in applying the 
concepts of 'liberty' and 'equality'."" The line is not very thin; it is non­
existent. There is no principled way in which anyone can define the 
spheres in which liberty is required :md the spheres in which cquali~- is 
require<! . These :ire matters of mor:tlity, of judgment, of prudence. They 
belong, therefore, to the political community. In the fullest sense, these are 
political questions. 

Vvc may now be in a position to discuss certain of the problem;, of 
legitimacy raised by Professor ,vcchsler. Central to his worries was the 

26. Jl6 U.S. 535 (19~2) . 
27. JJO U.S. 552 (1?~7) . 
28. JJS tl.S. 464 (1918) . 
29. J36 U.S. 106 ( 19~9). 
30. 374 U.S. 618 (1969). 
JI. . J9I U.S. 68 (1968) . 
32. WEcnsu:11, s11(>,o note I, at II. cilin17 Frankfurter /olo11 Morslooll and :lo, 

/111licirrl F,'"clion, 69 HARv. L Rev. 217, 227-28. (1955). ' 
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Supreme Court's decision in Brown v. Board of Educatio11.11 Wechsler 
said he had great difficulty framing a neutral principle to support the 
Brow11 cfecision , though he thoroughly :tpproved of its result on mor;il 
anrl political grouncfs. It has long lieen ohvio11s that the c;isc rfoes not 
rest upon the grounds advanced in Chief _Justice Warren's opinion, the 
specially harmful effects of en forced school segregation upon black chil­
dren. Th:it much, :ts Wechsler anrl others point 0111, is m~ile phin 1,y the 
per curiam decisions that followed oull:iwing segregated public beaches, 
public golf courses and the like. The principle in operation may be that 
government may not employ race as a classification. But lhe genesis of 
the principle is unclear. 

Wechsler stales that his problem with the segregation cases is not 
that: 

History does not confirm that an agreed purpose of the four­
teenth amendment w:is to forbid separate schools or tl1:it there is 
in1port:111t evillcnce that many tlm11r.;ht the contrary ; the w11nls 
:ire general :ind leave room for expanding content as time passes 
and conditions change.,. 

The words :ire general hut surely th:11 wonld not permit 11s to cst::ipc the 
framers' intent i£ it were clear. If the lcgislati,•c history revealed :i con­
sensus about segregation in schooling :ind all the other relations in life, I 
do not see how the Court could escape the choices revealed and substitute 
its own, even though the worcls arc general and concfitions have changeri . 
It is the fact that history does not reveal detailed choices concerning such 
matters that permits, indeed requires, resort to other modes of interpreta­
tion. 

\Vechsler notes that Brnw11 has to do with freedom to associate and 
freedom not to associate, and he thinks that :i principle rnust be found that 
solves the following dilemma: 

[I] f the freedom of association is denied by segregation, in­
tegration forces an association upon those for whom ii is un­
pleasant or repugnant. Is this not the heart of the issue involved, 
:i conflict in hum:tn claims of high rlimension ... . (;ivcn a 
~itu:ilion where the st:ilc must pr:tclic:illy choose between 
clenyin~ the as~ociatinn to tl10~e imlivirl11al~ who wi~h it or 
impo~ing- it on tl10~e wlm would :i,·oid it, is there a b:tsis in 

JJ. 347 U.S. 48J (1954) . 
34. W~cns1.E11, .nt('rr1 note I, at 4.J. 
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nentr:11 principles for holrling that the Constitution dc111:111<1s 
th:1t the claims for association should prevail? I should like to 
think there is, but I confess that I have not yet written the 
opinion. To write it is for me the challenge of the school­
segreg:ition cases." 

It is extemcly unlikely that Professor Wechsler ever will be able to write 

that opinion to his own satisfaction. He has framed the issue in insoluble 
terms by calling it a "conflict between human claims of high dimension," 

which is to say that it requires a judicial choice between ri\'al gratifica­
tions in order to find a fundament:1I human right. So viewed it is the 
same case as Griswold v. Conntctic11t and not susceptible of principled 
resolution. 

A resolution that seems to me more plausible is supported r:ither 
than troubled by the need for neutrality. A court required to decide Brown 
would perceive two crucial facts about the history of the fourteenth 
amendment . First, the men who put the :uncml111c11t in the Co11stit11tion 
intenrled tlt:1t the Supreme Court shoultl secure ag:1inst government 
action some large measure of racial equality. That is certainly the core 
meaning of the amendment. Second, those same men were not agreed 
about what the concept of racial equality requires. Many or most of them 
had not even thought the matter through . Almost certainl}', even indi ­
viduals among them held such views as that blacks were entitled to 
purchase property from :my willing seller but not to attend integrated 
schools. or that they were entitled to serve on juries but not to intermarry 
with whites, or that they were entitled to equal physical facilities but that 
the facilities should be separate, and so on through the endless anomalies 
and inconsistencies with which moral positions so frequently abound. 
The Court cannot conccivahly know how these long-rlcad men would 
have resolved these issues harl they consirfered. debated :ind voted on each 
of them. Perhaps it was precisely bec:iuse they could not resolve them that 
they took refuge in the majestic and :imhiguous formula : the equal 
protection of the laws. 

But one thing the Court does know: it was intended to enforce a 
core idea of black equality against governmental discrimination. And the 
Court, because it must he neutral, cannot pick and choose between com­
peting gratifications :incl, likewise, cannot write the detailed code the 
framers omitted, requiring equality in this case but not in another. The 
Court must, for that reason, choose a general principle of equality that 

JS. "1. ~, 47. 
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awlics to all cases. For the same reason, the Court ca.nnot decide that 
physical equality is important but psychological equality is not. Thus, the 

no-state-enforced-discrimination rule of Brown must overturn and 
replace the separate-but-equal doctrine of Plessy v. Ftrg,uo". The same 
result might be reached on an alternative ground . If the Court found that 

it w:ts incapable as an institution of policing the issue of the physical 

equality of separate facilities, the variables being insufficiently comparable 
and the cases too many, it might fashion a no-segregation rule as the only 

feasible means of assuring even physical equality. 

In either case, the value choice ( or, perhaps more accurately, the 
value impulse) of the fourteenth amendment is fleshed out :inrf macfc into 

3 legal r11lc-11ot hy moral precept, not by a determination that claims for 
association prevail over claims for separation as a general matter, still less 
by consideration of psychological test results, but on purely juridical 

grounds. 

I 1lnnht, however, that it is possihlc to rir11I neutral principles c:ipahle 
of supporting some of the other decisions that trouble Professor Wechsler. 
An example is Slrelly v. Krae,ntr, 11 which held that the fourteenth amend­
ment forbids state court enforcement of a private, racially restrictive 
covenant. Although the amendment speaks only of denials of equal pro­
tection of the laws by the st:ite, Chief Justice Vinson's opinion said that 
judicial enforcement of a private person's discriminatory choice con­
stitutc1I the requisite slate action. Tl1e decision was, of course, not neutral 
in that the Court was most clearly not prep:ired to apply the principle to 
cases it could not honestly distinguish . Any dispute between private 
persons about absolutely any aspect of life can be brought to a court by 
one of the parties; and, if race is involved, the rule of Slitllty would 
rcriuire the court to t..leny the frceclom of any individual to discriminate in 
the conduct of any part of his affairs simply because the contrary result 
would he state enforcement of discrimination . The principle would apply 
not mere!~· to the cases hypothesized hy Professor Wechsler-the in ­
ahility of the slate to effectuate a will that clraws a racial line or to vindic­
ate the prh·acy of property against a trespasser exclurfed because of the 
homeowner's racial preferences-hut to any situation in which the person 
claiming frceclom in any relationship hail a racial motiv:ition . 

Th:it much i~ the commnn nhjection to Sf,rllc~• 11. T(me111er , hut the 
trouhlc with the clC('ision goes deeper. Profe~sor Louis Henkin has sng­
g,stcrl that we view the C'a~e as <"Orrertly clccidcd. accept the principle 

36. JJ4 U.S. I (1918). 
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that must necessarily underline it if it is resptttable law and proceed 
to apply that principle: 

Generally, the equal protection clause precludes state enforce­
ment of private discrimination. There is, however, a small area 
of liberty favored by the Constitution even over claims to 

eqn:ilily. Rights or liberty nnd property, of priv:icy :ind vol1111t:iry 

association, must be balanced in close cases, against the right 
not to have the state enforce discrirnin:ttion :igainst the victim. 
In the few instances in which the right to discriminate is pro­
tected or ptn!erred by the Constitution, the state may enforce 
it." 

This attempt to rehabilitate Sl1ellt!:,' by applying its principle hrmestly 
demonstrates rather clearly why neutrality in the application of principle 

is not enough. Professor Henkin's propos:il foils the test of the nentr:il 
cferiv:ttion of principle. It converts :tn amendment whose text :incl history 
clearly show it to be aimed only at governmental discrimination into a 
sw~eping prohibition of private discrimination. There is no warrant 

anywhere for that conversion. The judge's power to govern does not 
become more legitimate if he is co11strai11e<l to apply his principle to all 
cases but is free to make up his own principles. l\latters are only made 
worse by Professor Henkin's suggestion that the judge introduce a 
small number of exceptions for cases where liberty is more important 
than equality, for now even the possibility of neutrality in the application 
of principle is lost. The judge cannot find in the fourteenth amendment 
or its history any choices hetween equality and freedom in prh·atc affairs. 
The judge, if he were to un<lertake this task, would be choosing, as in 
Griswold 11. Co1111ecticut, between competing gratifications without con­
stitutional gt1idance. Indeerl, Professor Henkin's description of the process 
shows that the task he would assign is legislative: 

TI1e h:il:tnce may he struck dHferentlr nt rlifferent time11, re­
fler.ting rlirrerences in prev:iiling philosophy and the continuing 
movement from lniuc::-f11ire government tow:ird welfare nnd 
meliorism. The changes in pre\':tiling philosophy themselves 
may sum up the judgment of judges ns to how the conscience of 
our society weighs the competing needs and claims of liberty and 
eriuality in time and context-the adequacy of progress towarrf 

37. Htnkin, Shelley v. Krnemer: Noto fo~ a Rtmml Opinion, 110 U. PA. L Rr:-,, 
473, 496 ( 1962). 
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equality as a result of social and economic forces, the effect of 
lack of progress on the Ii fe of the Negro and, perhaps, on the 
image of the United States, anrf the role of official state forces 
in advancing or retarding this progress." 

17 

Jn short, after considering everything 11 legislator might consider, the 

judge jg to write :1 rlctailcd code of privnte rnce rdntions. Stnrting with nn 

attempt to justify Sl1e/ley on grounds of neutral principle, the argument 
rnther curio11sly arrives at a position in which nwtrality in the clcriv:ition. 
definition and application of principle is impossible and the wrong in­

stitution is governing society. 

The argument thus far claims that, cases of race discrimin:ition 
aside, it is always a mistake for the Court to try to construct subst:inti '"e 
individual rights under the due process or the equal protection clause. 
Such rights cannot be constructed without comparing the worth of 
individual gratifications, :tnrl that comparison cannot be principled. Un­
fortunately, the rhetoric of constitutional :idjudication is incrensingly a 
rhetoric about "fundamental" rights that inhere in humans. That focus 

does more than lead the Court to construct new rights without adequate 
g11irf:i11ce from constitutional materi:ils. It also distorts the scope anrf 
definition of rights that have claim to protection. 

There appear to be two proper methods of deriving rights from the 
Constitution. The first is to take from the document rather sped fie values 
that text or history show the framers actually to have intend=d and which 
are cnpable of being translated into principled rules. We may c:ill these 
spccifierf rights. The secnnrf method rlerives rights from govcrnment;il 
processes established by the Constitution. These are secondary or derived 
individual rights. TI1is latter c:tlcgory is extr:iorrfinnrily importnnt. Thi~ 
method of derivation is essential to the interpretation of the first amend­
ment, to voting rights, to criminal procedure and to much else. 

Secondary or derivative rights are not possessed by the individual 
because the Constitution has made a value choice :ibout individuals . 
Neither are they possessed because the Supreme Court thinks them fund:t­
mental to all humans. Rather, these rights are located in the incfi1·id11al 
for the sake of a governmental process that the Constitution outline, 
and that the Court should presen·e. They are given to the indil"idual 
because his enjoyment of them will le:icf him to dcfond them in court anrf 
thereby preserve the governmental process from legislative or c:-<ecutiYe 
deformation. 

38. Id. ~, 49-t 
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The distinction between rights that are inherent and rights that are 

derived from some other value is one that our society worked out long 

ago with respect to the economic market place, and precisely the same 
distinction holds and will prove an aid to clear thought with respt!ct to the 
political market place. A right is a form of propt!rty, and our thinking 

about the category of constitutional property might usefully follow the 
progress of thought about economic property. We now regard it as 
thoroughly old hat, passe and in fact downright tiresome to hear rhetoric 
about an inherent right to economic freedom or to economic propt!rty. 
We no longer believe that economic rights inhere in the individual because 
he is an inrfividual. The modern intellectual argues the proper location 
and definition of property rights according to judgments oi utility-the 
capacity of such rights to forward some other value. We may, for 

example, wish to maximize the total wealth of society and define property 

rights in a way we think will advance that goal by making the economic 
procrss run more elficiently. J\.s it is with economic property rights, so it 

should be with constitutional rights relating to governmental processes. 

The derivation of rights from governmental processes is not :in easy 
ta5k, and I do not suggest that a shift in focus will 111:tke :inything ap­
proaching a mechanical jurisprudence possible. I do suggrst that, for the 
reasons already argued, no guidance whatever is avail:ible to a court that 
approaches, say, voting rights or criminal procedures through the con­
cept of substantive equality. 

The state legislative reapportionment cases were unsatisfactory pre­
cisely because the Court attempted to apply a substantive equal protection 
approach. Chief Justice Warren's opinions in this series of cases arc re­
markable for their inability to muster a single respt!ctable supporting 
argument. The principle of one man, one vote was not neutrally derived: 
it runs counter to the text of the fourteenth amendment, the history 
surrounding its adoption and r:itific:ition and the political pr:ictice of 
Americans from colonial times up to the day the Court in\'ented the new 
formula. 11 The principle was not neutrally defined : it presum:ibly rests 
upon some theory of equal weight for all votes, and yet we have no explan­
ation of why it rfoes not call into q11e5tion other devices that defe:tt the 
principle. 511r.h :ts the execnlive veto, the r.ommillee i;ystem, the filihttster, 
the requirement on some issues of two-thirds m:ijorities and the practice 

39. See the dissents n( Justice Fr:ink(nrter In Raker ¥. Carr, 369 U .S. 186, 266 
( 1962) : Jnstlr, lforlan In Rcynnlrls v. Sims, 377 tl.S. 533, SR9 (1%4); :and Justice 
Stewart in Lucas v. Forty-Fourth G~n. Ass'y, 377 U.S. 713, 744 (1964) . 
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of districting. And, as we all know now, the principle, even as stated, was 

not neutrally applied.•• 

To approach these cases as involving rights derived from the r_equire­

rnents of our form of government is, of course, to say that they involve 

g,tarantee clause claims . Justice Frankfurter opposed the Court's con­

sider:ition of reapportionment precisely on the ground that the "case 
involves all the elements that have made the Guarantet Clause cases non­
justiciable," and was a "Guarantee Clause claim masquerading under a 
different label.""' Of course, his characterization was accurate, but the 
same could be said of many voting rights cases he was willing to ciecirle. 
Tlte g11ar:rnlce clause, along with the provisions and structure of the 
Constitution and our political history, at least provides some guidance for 
a Court. The concept of the primary right of the individual in this area 

provides none. Whether one chooses to use the guarantee of a r~publican 
form of government of article IV, § 4 as a pc~ or to proceed rltrcctly to 
considerations of constitutional structure and political practice probably 
m:tkes little difference. Madison's writing on the republican form of 
government sped ficd by the gtt:ir:intce clause suggests th:it representa­
tive democracy m:iy properly take many forms, so long as the forms <lo 
not become "aristocractic or monarchical."" That is cert:iinly less c:tsily 
translated into the rigid one person, one vote requirement, which rests on 
a concept of the right of the individual to equality, than into the rerp1ire­
ment expressed by Justice Stewart in L11cns v . Fnrly-Fo11rtl1 Gt11trnl 
Assernbh" that a legislative apportionment need only be rational and 
"must b~ such as not to permit the systematic frustration of the will of a 
majority of the electorate of the State."44 The latter is a standard deri,·ed 
from the requirements of a democratic process rather than from the rights 
of individu:tls. The topic of goYernmcntal processes and the rights that 
may be derived from them is so large that it is best left at this point. It 
has been raised onlv as a reminder that there is a legitimate mode of 
deriving amt defining constitutional rights, l10wever diHicult intellectually, 
that is a\':tilable to replace the present unsatisfactory focu~ . 

At the outset I warned that I did not offer a complete theory of con­
stitutional interprct:tlion. l\fy concern has been to :tllack :t few pnints that 
may he rrg:tnlcrl as ~:tlicnt in nnlcr lo dc:tr the way for !>llrh a thcnry. I 

40. Set Fortmn , •. ~forri,, 38S U.S. 231 (1966). 
41 . Baker v. Carr, J69 U.S. 186. 'Z97 (1962). 
◄ 2. TIit Ft"r.llAl.l~T No. 4J (J. Mnrfison). 
◄ J. 377 U.S. 713 (196·1). 
4-4. Id. at 753-S4. 
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turn next to a suggestion of what neutrality, the decision of cases accord­

ing to principle, may mean for certain first amendment problems. 

SOME FIRST AMENDMENT PnonLEMS: TnE SEARCH FOR TnroRY 

The law has settled upon no tenable, internally consistent theory of 

the scope of the constitutional guarantee of free speech. Nor ha,·e many 

such theories been urged upon the courts by lawyers or academicians. 
Professor Harry Kalven, Jr., one whose work is informed by a ~carch 
for theory, has expressed wonder that we should feel the need for theory 
in the area of free speech when we tolerate inconsistencies in other areas 

of the law so calmly." He answers himself: 

If my puzzle as to the First Amendment is not a true puzzle, it 

can only be for the congenial reason that free speech is so close 

to the heart of democratic organization that if we do not ha,e 

an· appropriate theory for our law here, we feel we re:illy clo nN 

understand the society in which we live." 

Kalven is certainly correct in assigning the first :imendment a a:ntral 
place in our society, :ind he is also ri~ht in attributing th:it central ity to 
the i111port:111c:e nf speech lo rlcmorratic org:111i1.ation. Since .T share this 
co1111111111 grouml wilh Professor l<alven, J riml it interes)!,g th:11 my 
conclusions differ so widely from his . 

I am led by the logic of the requirement that judges be principled 
to the following suggestions. Constitutional protection should he accorded 
only lo speech that is cxplictily political. There is no basis for judicial 

intervention to protect any other form of expression , be it scienti fie , 

literary or that variety of expression we call obscene or pornographic. 

l\foreover, within th:tt category of speech we ordinarily call political, 

there should be no constitutional obstruction to laws making criminal 

any speech that advocates forcible overthrow of the government 0r the 
violation of any law. · 

I am, of course, :iware that this theory departs drastic:tlly irnm 
existing Court-made law, from the views of most ac:tdemic speciali"s in 

the field and that it may strike a chill into the hearts of some ch·il '.1 her­
tari:1ns . But I would insist at the outset that constitution:il 1:tw, ,;ewed 
as the set of mies a jucf,::-e m:ty properly clerivc from the rlocument ar:rl its 
history, is not an e:'tpression of our politic:il 5ymp:tthies or of our _imlg-

45. H . KALV£N, Tn!! N t r.Ro AND TR!! FrRST AMl!NDM!!NT 4--5 (1966) (here:,,after 
cite<! n, l<Al .\' l'Nf . 
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ments about what expediency and prudence require. When decision mak- / . ~ 
ing i/s principled it has nothing to say about the speech we like or the _:l_. 
speech we hate; it has a great deal to say about how far democratic dis-

cretion can govern without end;mgering the basis of democratic govern-

ment. Nothing in my argument goes lo the question of what law! 

should be enacted . I like the freedoms of the individual as well as most, 

and I would be appalled by many statutes that I am compelled to think 
would be constitutional if enactecf . But I am also persuaded that my 
gener:tlly libcrtari:tn commitments have nothing to do with the behavior 

proper lo the Supreme Court . 

In framing a theory of free speech the first obstacle is .the insistence 

of many Yery intelligent people that the "first amendment is an absolute." 

Devotees of this position insist, with a literal respect they do not accord 

other parts of the Constitution, that the Framers commanded complete 

freeclom of expression without government:il regulation of any kind. The 

first amenrl111cnt st:ttes: "Congrc-5s shall make 110 law . . . al,rirl~irr~ 

the freedom of speech. . . . " Those who take th:it as :in absolute must 

be reading "speech' ' to me:tn :iny form of \·erh:tl com11111nic:1tion ;incl 
"frrerlom" lo mean lot:tl ahsence of governmental restraint. 

Any ~11ch readin~ is , nf rmtrsc, i111p11ssil,lc. Sirrre ii l'"rt"•rls In l,r ;111 

ahsnhrle p11~i1ion we :ire crrlilled lo lest it with extreme hypollretic.1f<;_ rs 
Congre~s forbicfden to prohibit incitement to mutiny abo:irrl a naval 
Ycsscl engaged in action against an enemy, to prohibit shouted harangues 
from the dsitors' gallery clming its own deliberations or to provide any 
rules for rlecontm in federal courtrooms? Arc the states forbidden , by the 

incorpor:ition of the first amencfment in the fourteenth, to punish the 
shouting of obscenities in the streets? 

No one, not the most obsessed :ibsolutist, t:ikes any such position, hut 

if one does not . the absolute position is abandoned. revealed as a play on 

words. GoYernment cannot function if anyone can say anything anywhere 

at :my time . .'\ nd so we riuickly come to the conclusion that lines must he 

clr:iwn, rlifferq,tiations made. Nor cloes lh:tl in :tny w:ty invoh·c rrs in a 
con£1irt with the wonting nf the first amendment. Laymen m:ty perhaps 

be forginn for thinking th:it the liter:tl worcls of the amendment corn ­

m:tnd complete :th~cnce of g-overnment:il inhibition upon verhal activity, 
hut what c:tn one !::t~· nf la\\'~·cr~ who hclieve any ~ttrh thini:) :\ nwmc 
~killer! in rearling lan,::-tt:tJ!e ~hottlrl knnw th:tt the wnrcls are not necc~­

sarily absolute. "Freedom nf 5peech" m:i~· \"try well he a term referring 

to a rfcfincrl or assumed ~cope nf liberty. :inrl it m:iy he this :irr a of 
lil,rrl~• that i~ not to lie "ahritl;.:c,I." 
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If we tum to history, we discover that our suspicions about the 

wording are correct, except that matters are even worse. The framers 

seem lo h:ive had no coherent theory of free speech and appear. not to 
have been overly concerned with the subject. Professor Leonard Levy's, 
work, Legacy of S11pf'rtssio11," demonstrates that the men who adopted 

the first amendment did not display a strong libertarian stance with 

respect to speech. Any such position would have been strikingly at odds 
with the American political tradition. Our forefathers were men accustom­

ed lo drawing a line, to us often invisible, between freedom and licenti­

ousness. In colonial times and during and after the Revolution they 

displayed a determination to punish speech thought dangerous to govern­
ment, much of it expression that we would think harmless and well 
within the bounds of legitimate discourse. Jeffersonians, threatened by 
the Federalist Sedition Act of 1798, undertook the first American 
el.tbor:ilion of a. liberl:ui:in position in :m effort lo sta.y out of ja.il. Pro­
fessor \V:iller 0crm; oHcrs evi1lc11cc lh:tt even then the po~ition wa~ not 
widely held ." When Jefferson came to power it developed that he read 
the first amendment only to limit Congress and he belie\'ed suppression 
to he a proper function of the stale governments. Ile .tppc:irs to h:ive 
instig:tled stale prosecutions :1g:1i11st f-cderalisls for scclitio11s tihcl . Out 
these later developments do not tell us wh:it the men who adopted the 
first amendment intended, :ind their discussions tell us very little either. 
The dis:igreemenls that certainly existed were nol debated :ind resolved. 
The first amendment, like the rest of the Dill of Rights, :tppea.rs to have 
been a hastily drafted document upon which little thought was expended. 
One reason, as Levy shows, is that the Anti-Federalists complained of 
the absence of a Bill of Rights less because they cared for individual 
freedoms than as a tactic to defea.t the Constitution. The Federa.lisls 
promised to submit one in order to get the Constitution ratified. The 
Bill of Rights was then drafted by Federalists, who had opposed it from 
the beginning: the Anti-Federalists, who were really more interested in 
preserving the rights of state governments ngninst federal power, h:id by 
that time lost interest in lhe subject." 

We are, then, forced to construct our own theory or the constitu­
tionnl protection of speech. \Ve c:innot solve our problems simply by 
reference to the text or lo its history. Out we :tre not without mnteri:ils 

◄ 7. L Ltvv. LEr.ACY n, Surruss10N (1960} fh,r,in:alt,r cit,d 19 Lr.nl . 
48. n,rn~. l'rmlnm of lht l'rru oNd Iii, AlitN and Srdilio,1 Law,: A Rta~~rairal, 

1970 Sur. CT. n,.v. 109. 
◄9. Lt.vv, s11~ro not, 47, at 22~-33. 
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for building. The first amendment indicates that there is something 

special about speech. We would know that much even without a first 

amendment, for the entire structure of the Constitution creates a repre­
sentative democracy, a form of government that would be 111eani11~lcss 
without freedom to discuu government and its policies. Freedom for 
polilic:il speech could an<l should he inferred even if there were no first 

amendment. Further guida.nce can be gained Crom the fact that we are 

looking for a theory fit for enforcement by judges. The principles we 

seek must, therefore, be neutral in a.II three meanings of the word : they 

must be neutrally derived, defined and applied. 

The law of free speech we know today grows out of the Supreme 
Court decisions following World War 1-Schtnck v. U,rited Statt.r ," 
Abrams v. United States," Gitlotu v. Nro, York," W11itnty v. Cali­
foruia"-not out of the m:ijorily positions but rather from the opinions, 
nm~tly cli~~cnts or concurrences lhnt were really dissents, of Juslic" 
1Jol111e~ :incl llr:1111lcis . l'rnlc~sor l,alvcn n:111:uks upon "tl,c ahuo~I 1111-

c:inny power" of these dissents. And it is uncanny, for they have pre­
vailed cfespile the considerable h:indie:tp or being deficient in logic and 
:m:1lrsis :ts well as in hislnry. The ~rc:1t Smith Act c.tses of the I 9S0's, 
Dc1111i.r v. United Slates,•• as motlifiecl by Yate.r v. U,rittd Stalt.r,

11 amt, 
more recently, in 1969, Bra,rdenb11rg v. 01,io" ( voiding the Ohio 
criminal syndicnlism statute), mark the triumph of Holmes and 
Tirnnrlcis. And other c:iscs. culminnling perh:ips in a modified version 
of Roth v. United Stnfts,"' have pushed lhc protections of the first 
amendment outward from politic:il speech all the way to the fields of 
literature, entert:iinment and what can only be called pornography. 
Because my concern is g~ner:il theory I sh:ill not :iltcmpt a compre­
hensive survey or the cases nor engage in theological disput:ilion over · 
current doctrinal niceties. I intend to take the position that the law 
should have been built on Justice S:inford's majority opinions in Git/ow 
and W11it11e~•. These days such :tn ar~tment ha.s 31 le:ist the charm or 
complete novelty, but I think it has other merits :l!; well. 

Before coming to the ~pecHic issues in Gitlow and W11it11ty, I wish 

50. 2~9 US. 47 <l919L 
51. 2S0 U.S. ti16 <1ritl)) . 
52. 2r,s U.S. 652 ( 1915) . 
53. 274 U.S. 3S7 (19Z7l. 
S4. 341 tl .S. 494 (1951l. 
SS. 354 ti S. 298 (19S7) . 
S6. 3?S tl.S. 441 ( lfl69l. 
57. 35,t U.S. 476 ( 1?57) . 
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to begin the general discussion of first amendment theory with con­

sideration of a passage from Justice Brandeis' concurring opinion in 
the latter case. His Wl1it11ty concurrence was Brandeis' first attempt 
to articulate a comprehensive theory of the constitional protection of 
speech, and in that attempt he laid down premises which seem to me 
correct. But those premises seem also to lead to conclusions which 
Justice Brandeis would have disowned. 

As a starting point Brandeis went to fundamentals and attempted 
to answer the question why speech is protected at all from governmental 

regulation. If we overlook his highly romanticized version of history and 

ignore merely rhetorical flourishes, we shall find . Brandeis quite pro­
vocative. 

Those who won our independence believed that the final 

end of the state was to make men free to develop their faculties; 
and th.ti in its government the deliherative forces should prev:iil 
over the arhitrary. They ,·:,lucrl liherty hoth :is :,n enrl :rnrl :,s :1 
me:,ns. They helieved liberty to be the secret of happiness and 
courage to he the secret of liberty. The belief that freedom to 
think as you will and to speak as you think are means indis­
pcns:ihle to the discovery :inrl spre:id of political truth; th:it · 
without free speech and assembly discussion would be futile; 
that with them, cliscu~sion a Hords ordinarily adequate pro­

tection against, the dissemination of noxious doctrine. . . . 
They recognized the risks to which all human institutions are 
subject. But they knew ... th:it it is hazardo11s to discourage 
thought, hope and imagfoation: that fc:ir breeds repression; 

that repression hreeds h:ite: th:,t h:tte men:tces st:,hle ~overn­
ment: th:,t the p:ith of s:, fety lies in the opportunity to discuss 
freely supposecf griC\•:ince!I and proposecf remecfies: :ind that 
the fitting remedy for edl counsels is good ones." 

We begin to see why the dissents of Brandeis and Holmes possessed the 
power to which Professor K:ilven referred . They were rhetoricians of 
extraorclin:,ry potency, and their rhetoric retains the power, almost half 

a century latter, to swamp analysis, to persuade, almost to command 
assent . 

Out there is structure hene:ith the rhetoric, aml nr:1mlei!I is asserting, 
tho11,::h he :11trih11tes it :ill to the Founciing Fathers, that there are fou:­

benefits to he derived from speech. These :ire: 

S8. 274 U.S. at 375. 
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I. The development of the faculties of the indi ~idual; 

2. The happiness to be derived from engaging in the activity; 

3. The provision of a safety value for society; and, 

4 . Tiie discovery and spread of political truth. 

We may accept these claims as true and as satisfactorily inclusive. When 

we come to analyze these henerits, however, we discover that in terms of 

constitutional law they are very different things. 

The first two benefits-<levclopmcnt of individual faculties and the 

achievement of plcasure-are or may be found, for both sp<:aker and 

hearer, in all varieties of speech, from political discourse to shop talk to 

salacious literature. But the important point is that these benefits do 

not distinr:11ish speech from :iny other h11111:,11 :ictivity. An i111livid11al rn:1y 

de\'clop his faculties or derive pleasure from trading on the stock market, 

following his profession as a river port pilot, working as a barmaid, 
cnr::iJ::ing in sexual activity, playing tennis, ri,::ging prices or in any of 
tl1011sa11rls of other emlc:ivors . Speech with only the first two hc11cfit~ 

can be preferred to other activities only by ranking forms of personal 

gratification. These functions or benefits of speech are, therefore. to 

the principled j11dr:e, inclistinguish:ihle from the functions or henefits 
of all other human activity. I fe c:11111ot, on nwtral grounds. rhnn~e to 
protect speech that has only these functions more than he protects any 

other clai111ed frcedo111. 

The 0third benefit of speech mentioned by Brandeis-its safety vah·e 

function-is different from the first two. It relates not to the gr:itifica­

tion of the individual, at least not directly, but to the welfare of society. 

The safety v:,.h-e function raises only issues of e:-<peclicncy or prudence. 

and, therefore, raises issues to be determined solely by the legislature or, 

in some cases, by the executive. The legislature may decide not to repress 

speech advocating the forcible overthrow of the goverment in some 

classes of cases because it thinks repression would cause more trouhle 

th:tn it would prevent. Prosecuting attorneys, who must in any event pick 

anrl choose among cases, gh·en their limited resources, may simil:irly 

decide that some such speech is trivial or that ignoring it would he 

wisest. But the~e decisions, involving only the issue nf tfie e:-<pcrlicnt 
course, arc imlisti11,::11islrnble from thous:ind!I of other m:in:iJ::erial j11clJ::­
ments governments must m:ike d:iily, tho11~h in the c:-<treme c:ise the 

cfccision may involve the safety of the society j,,st as surely as a decision 

whether or not to take a foreign policy stand th:it risk~ war. ft ~ecms 
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pl:iin that decisions involving only judgments of expediency arc for the 

political br:inches and not for the judiciary. 

This leaves the fourth function of speech-the '.'discovery and spread 
of political truth." This function of speech, its ability to deal explicitly, 
specifically and directly .with politics and government, is different from 
any other form of human activity. But thecli fference exists only with 
respect to one kind of speech: explicitly and predominantly political 

speech. This seems lo r11c the only form of speech that a principled 
judge can prefer to other claimed freedoms. All other forms of speech 
raise only issues of human gratification and their protection against 
legislative regulation involves the judge in making decisions of the sort 
made in Griswold v. Comuctirnt. 

It is here that _ I begin to part company with Professor Kalven. 
Kalven argues that no society in which seditious libel, the criticism of 
public officials, is a crime can call itself free and democratic." I agree, 
even tho11gh the framers of the first :,menclment prohahly had no dear 
view of that proposition. Yet lhey imlicatetl a val11e when they sai,I that 
speech in some sense was special and when they wrote a Constitution 
providing for representative democracy, a form of government that is 
meaningless without open and vigorous cleb:ite :iboi,t offici:ils :imf their 
policies. It is for this reason, the relation of speech to democratic 
organization, that Professor Alexander Meiklejohn seems correct when 
he says: 

The First Amendment does not protect a "freedom lo speak." 
It protects the freedom of those activities of thought and 
communication by which we "govern." It is concerned, not 

with a private right, but with a public power, a go,·ernment:il 
responsihility.ee 

But both Kalv~n and Meiklejohn go further and woulct extend the 
protection of the first amendment beyond speech that is e:-cplicitly politi­
cal. Meikle john argues that the amendment protects: 

Forms of thought amf expression within the ra •. ge of human 
communications from which the voter derives the knowledge, 
intelligence, sensitivity lo hum:m v:ilttes: the capacity for sane 
:met ohjcctive jttclgment which. so far :is possihle, :, hallot 
sh0t1ld express . 

59. KALVT.N, mr,ra nnte 45. at 16. 
60. Meiklejohn. Tlot Finl A111r11tl'""'' Tl 011 Ab10l111,, 1961 Su,. CT. Rr.Y. 245, 255. 
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He lists four such thoughts and expressions: 

I. Education, in all its phases. . . . 2. The achievements of 
philosophy and the sciences. . . . 3. Literature and the 
arts. . . . 4. Public discussions of public issues. . . . 11 

27 

Kalven, following a similar line, states: "[T]he invitation to follow 
a di:ilectic progression from public official to government policy to 

public policy to matters in the public domain, like art, seems lo me to 

be overwhelming. "12 It is an invitation, I wish 1o suggest, the principled 
judge must decline. A dialectic progression I take to be a progression by 
analogy from one case to the next, an indispensable but perilous method 

· of legal reasoning. The length to which analogy is carried defines the 
principle, hnt neutral definition requires that, in terms of the r:ition:ilc 
in play, those cases within the principle be mor• like each other than they 
are like cases left outside. The dialectical progression must have a 
principled slopping point. I :igree that there is an :inalogy between 
critirism of offirial hcltavior and the p11hlication of a 11nvt:I like / Tf_,·.un. 
for the latter may form altitudes that ultimately affect politics. But it is 
an analogy, not an identity. Other human activities and experiences also 
form person:ility, teach and cre:ite attitudes just as much as rfocs the 
novel. hut no 011e woulcl on th:,t :iccount, I take it, sugg-cst th:it the first 
:irnendment strikes down regulations of economic acth·ity, control of 
entry into a trade, laws :ibout sexual behavior, marriage and the like. Yet 

these activities, in their c:ipacity lo create attitudes that ultimately 
impinge upon the politic;il process, :ire more like literature :ind science 
than literature :ind science are like political speech. If the rfialcctical 

progression is not to become :in analogical stampede, the protection of 
the first :imemfment aa:icnclmcnt must he cut off when it re:1ches the 
outer limit!! of politic:il ~pcech . 

Two types of problems rn:iy he supposed to :irise with rc~pcct to 
this solution. The first is the difficulty of drawing a line hetween 
political and non-politic:il speech . The second is th:it such a line will 
lc:i\'e tmprotecterf rnttrh ~pecch that is esscnti:il lo the lire nf a civilized 
community. Neither of these prnhlern~ ~ecms to me to r:iise cripplin~ 
dHriculties. 

The r:ite~nry of prntcctccf ~pcech ~hnulcf consist of spcerl1 ronrernecf 
with gn,•crnmcnlal hehavior. pnlicy nr pcr~onnel. whether the i:-o,·ern-

61 . Id. :it 256-57. 
F" 62. K:ih·tn. Tl,r Nr111 York Ti,~,, Ca,,: A ."101, on "Tl1t Crntral Mror,i11'1 of ,,., 

irs/ Am,.,1tf11rr11I," 1964 S.-r. CT. RH. 191. 221. 
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mental unit involved is executive, legislative, judici:il or administrative. 
Explicitly political spee~h is speech about how we are governed, and the 
category therefore includes a wide range of evaluation, criticism, election­
eering and propaganda. It does not cover scientific, educational, com­
mercial or literary expressions as such. A novel may ha\'e impact upon 
attitudes that affect politics, but it would not for that reason receive 
judicial protection. This is not anomalou!I, I have tried to suggest, since 
the ration:lle of the first amendment cnnnot be the protect ion of nll things 
or activities that influence political attitudes. Any speech may do th:it, and 
we have seen that it is impossible to leave all speech unregulated. 
Moreover, any conduct may affect political attitudes as much as a novel, 
and we cannot \'iew the first amendment as a broad deninl of the power 
of government to regulate conduct. The line drawn must. therefore, 
lie between the explicitly political and all else. Not too much should be 
made of the undeniable fact that t.here will be harrl cases . . -\ny theory of 
the first :m1endment that docs not accord absolute protection for all verb:il 
exjiression, which is lo sny any theory worth rlisc11ssing. will require thnt 
a spectn1m be cut nnd the location of the cut will alw:i~·s be. arguably, 
arhit~ary. The question is whether the genernl location oi the cut is 
j11sti fieil. The existence of dose cases is not a renson to refuse to draw a 
line :ind so deny majorities the power to govern in are:is where their 
power is legitimate. 

The other objection-that the politic:il-nonpolitic:il cli5tinction will 
lea,·e much valu:ible speech without constitution:il protection-is no 
more troublesome. The notion that all valuable types of 5pcech must be 
protected by the first amendment confuses the constitutionality of laws 
with their wise.Jorn. Freedom of non-political speech rests. as docs free ­
dom for other valuable forms of behavior, upon the enlightenment of 
society and its elected representath·es. That is h:irdly a terrible fate . At 
least :i society like ours ought not to think it so. 

The practical effect of confining constit11tion:il protection to 1,olitical 
speech would probably go no further than to introduce regulation or 
prohibition oF pornography. The Court would be freed of the stultifying 
obligation to appl}' its selF-innicted criteria : whether " (a) the dominant 
theme of the mnterial taken a!l a whole appeals to :t prurient interest in 
sex; (h) the material is patently offensive hecause it arrront, contempor­
ary community standards relating to the description or representation of 
sexual matters: ancl ( c) the malcri:il is utterly without rt'ilcerning socinl 
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value."" To take only the last criterion, the detennihation of "5ocfal 
value" cannot be made in a principled way. Anything some people want 
has, to that degree, social value, but that cannot be the basi5 for con­
stitutional protection since it would deny regulation of any human 
activity. The concept of social value necessarily incorporates a judgment 
about the net effect upon society. There is alway5 the problem that what 
some people want some other people do not want, or wish actively to 
banish. :\ judgment ahout social value, whether the jurfges re:ilize it or 
not, always involves a comparison of competing values and gratification! 
as well as competing predictions of the effects of the activity. Determina-. • 
tion of "socinl value" is the same thing as determination of what hum:in 
interests should he classcrl as "f111ul:11m:nlal" and, therefore , carmot l,e 
principled or neutral. 

To revert to a prC\·ious example, pornography i5 increasingly seen 
as a problem of pollution of the moral :rnd aesthetic atmosphere precisely 
nnnlogonc; to ~moke pollttlion. /\ majority of Ilic co1111111111ity 111:,y forr~ce 
that continued availal,ilily of pornogrnphy to thme who w:mt it will 
inevitably affect the quality of life for those who do not want it, altcrin~. 
for cx:,mple, attiturfcs tow:ucl love :mrl sex, the tone of private and public 
<li~1·11urc;c :11111 vicwc; nf c;111·i:1I instit11lio11c; c;11rh :,s 111:1rria~1· ;11111 the 
fa111ily. Such a majority surely has as much control over the moral :ind 
aesthet ic environment as it <foes over the physical. for such matters may 
even more severely impinge upon their gratifications. That is why, 
constit11tionnlly, art :111d pornngrnphy :ire on a p:tr with i111l11~try nnrl 
smoke pollution. As Professor Walter Berns says "[ .\ 1 thottghtlnl 
judge is likely to ask how an artistic judgment that is wholly idiosyn­
cratic can he c:ip:,hle of supporting :,n objection to the law. The objection, 
'I like it.' is s11 Hicicnlly rclu11tc1I liy '1e•c don't.' .... 

"'e must now return to the core of the first :imendment, speech that 
is explicitly political. I mean by that criticisms of public officials and 
policies, propo5als for the adoption or repeal of legislation or constitu­
tionnl provision!! and ~pccch arldressccl to the conduct of any govern­
mental unit in the country. 

A qualification is required, howe\'er. Political speech is not any 
speech that concerns gO\·ernmcnt and law, for there is a. category of 
such ~pcerh that mu~t he cxrhukd. Thie: r:,tc~ory ronsi~ts nf ~pecch 

,._ 63. A nook Named "Tnhn Clelend's Memoirs of a \Vo11W1 of Pleasure" v. Attorne:, 
=nml. JB.1 U.S. 41J. 418 (1%6l. . 
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advocating forcible overthrow of the government or violation of law. 

The reason becomes clear when we return to Brandeis' discussion of 

the reasons for according constitutional protection to s~ech. 

The fourth function of speech, the one that defines and sets apart 
political speech, is the "discovery and spread of political truth." To 
understand what the Court should protect, therefore, we must define 
"political truth." There seem to me three possible meanings to that term: 

1. An absolute set of truths that exist independently of Con­

stitution or statute. 

2. A set of values that are protected by constitutional pro­
vision from the reach of legislative majorities. 

3. Within that area of life which the majority is permitted to 
govern in accordance with the M aclisonian model of repre­
~cntative government, whatever re~11lt the 111:ijority re:ichcs 

and maintains at the moment. 

The judge can have nothing to do with any absolute set of truths 
existing i"'lcpcndcnlly a111I «lcpc11cli11g upon Goel or the nature of the 
universe. If a j,ul~e shoul<I claim to h:ive access to such a body of truths, 
to possess a volume of the annotated natural law, we would, quite 
justifiably, suspect that the source of the revelation was really no more 
exalted than the judge's viscera. In o~ system there is no absolute set of 
truths, to which the term "political truth" can refer. 

Values protected by the Constitution are one type of political truth. 
They are, in fact, the highest type since they are placed beyond the 
reach of simple legislative majorities. They are primarily truths aho11t 
the way government must operate, th:it is, procedural truths. But speech 
aimed at the discovery and spread of political truth is concerned with 
more than the desirability of constitutional provisions or the manner in 
which they ~houlcl he interpreted. 

The third me:ining of "political truth" extends the category of 
protected speech. Trnth is what the majority thinks it is at any given 
moment precisely because the majority is permitted to govern and to 
rerfefine its values const:intly. "Political 1ruth" in thi, ~ense nm~t. there­
fore, he a term of art, a concept defined entirely from a consideration of 
the system of government which !he judge is commissioned to operate 
a"'t m:iint:iin . It has no ,mclmn,::-ing content h11t refers to the temporary 
outcomes of the <lcrnocralic process. Political truth is what the majority 
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decides it wants today. It may be something entirely different tomorrow, 

as truth is rediscovered and the new concept spread. 

Speech advocating forcible overthrow of the government contem­

pl:ites a group less than a majority seizing control of the monopoly 
power of the stale when it cannot gain its ends through speech and 

political activity. Speech advocating violent overthrow is thus not 

"political speech" as that term must be defined ~y a_ Madisonia~ sy~tem 
of government. It is not political speech because ,t violates cons_t,~u.tronal 
truths :ibout processes and because it is not aimed at a new defm1t1on of 

political truth by a legislative majority. Viol_ent overthrow _of go~ermnent 
breaks the premises of our system concemmg the ways m which truth 
is defined, and yet those premises are the only reasons for protecting 
politic:il speech. It follows that there is no constitutional reason lo pro­

tect speech advocating forcible overthrow. 

A simil:ir analysis suggests that advocacy of law violation does not 
,111alify :is political speech any more th;m advocacy of forcible ove~throw 
of the government. Advocacy of law violation is a call lo sci :isrdc the 

results that political speech has produced. The process of the "discovery 
and spread of political truth" is damaged or destroyed if the outcome is 
defeated hy a minority that makes law enforcement, and hence the putting 
of political truth into practice, impossible or less efkctive. ll1ere _should, 
therefore, be no constitutional protection for any speech advocating the 

violation of law. 

I believe these are the only results that can be reached by a neutral 
judge who takes his values from the Constitution. If we take Brandeis' 
description of the benefits and functions of speech as our premise, logic 
and principle appear to drive us to the conclusion that San ford rather 
than Br:indeis or Holmes was correct in Git/ow and Wl1it11ty. 

Denjamin Gitlow was convicted under New York's criminal anarchy 

statute which made criminal advocacy of the doctrine that organized 
government should be overthrown by force, violence or any unlawful 
means . Gitlow, a memhcr of the Ldt Wing section of the Socialist party, 
had arr:inged the printin~ and distribution of a "Manifesto" clccrncd to 
call for violent action and revolution. "There was," Justice Sanford's 
opinion noted, "no evidence of any effect resulting from the publication 
:ind circulation of the Manifesto. " 05 Anita \Vhitney was convicted under 
California's criminal syndicalism statute, which forbade :idvocacy or 
the commission of crime, sabotage, acts of force or violence or terrorism 

65. 268 U.S. :it 656. 
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"as a means or accomplishing a change in industrial ownership or control, 

or effecting any political change." Also made illegal were certain con­

nections with groups advocating such doctrines. Miss Whitney was 

convicted of assisting in organizing the Communist Labor Party of 
Cali £ornin, of being a member of it nnd of assembling with it.11 The 

evidence appears to have heen me:iger, but our current concern is doctrinal. 

Justice Sanford's opinions for the majorities in Gitlow and Wf1it11ty 
held essentially that the Court's function in speech cases was the limited 
but crucial one of determining whether the legislature had defined a 

category of forbidden speech which might constitutionally be sup­
pressed.•' The category might be defined by the nature of the speech and 

need not be limited in other ways. If the category was defined in a 
permissible way and the defenadant's speech or publication fell within 

the definition, the Court had, it would appear, no other issues to face 

in order to uphold the conviction. Questions of the fairness or the trial 
and the suHicirncy of the evidence aside, this would appear to be the 
correct conclusion. The legislatures had struck at speech not aimed at 
the discovery and spread of political truth but aimed rather at destroyfog 
the premises of our political system and the means by which we define 
political truth. There is no value that judges can independently give 
such speech in opposition to a legislative determination. 

Justice Holmes' dissent in Git/ow and Justice Brandeis' concurrence 
in 1Vlrif,rc_y insistcrl the Court must nlso find that, as Orancleis put it, 
the "spced1 woul,I produce, or is intcmlc<I to prO!lncc, a. clear :11111 

imminent danger of some substantive evil which the state constitutionally 
may seek to prevent.".. Neither. of them explained why the danger 
must be "clear and imminent" or, as flolmes had put it in Schtnck, 
"clear and present"0 before a parti~ular instance of speech could be 
punished. Neither of them made any attempt to answer Justice Sanford's 

argument on the point: 

[T]he immediate danger [ created by advocacy of overthrow 
of the government] is none the less real and substantial, because 
the e Hect of a given utterance cannot be accurately foreseen. 
111e stale cannot reasonably be required to measure the 
danger from every 511ch utterance in the nice hal:mce or a 

66. 274 U.S. at 372 (Bnndei5, J., dimnting). 
67. 268 U.S. al 668; 274 U.S. at 362-63. 
68. 274 U.S. at .173 . 
69. 2~9 U.S. ~t SZ. 
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jeweler's scale. A single revolutionary spark may kindle a fire 
that, smoldering for a time, may burst into a sweeping and 

destructive conflagration. It cannot he said that the state is 
acting arbitrarily or tmre:ison:i.bly when in the exercise of its 

_ j11clgme11t as to the measures necessary to protect lhe puhlic 
peace ancl safety, it seeks to extinguish the sp:irk without w:iit­
ing until it has enkindied the flame or blazed into conOagr:ition. 
It cannot reasonably be required to defer the adoption or 
measures for its own peace and safety until the rernlutionary 
utterances lead to actual disturbances of the public peace or 
imminent and immediate danger of its own destniction; but it 
may, in the exercise or its judgment, suppress the thre:i.lened 

danger in its incipiency ; ... ' 0 
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To his point that proof of the effect of speech is inherently una,·ail­

:ihle and yet its impact may be real and dangerous, S:inford might have 

added that the legislature is not confined to consideration of a single 

instance of speech or a single speaker. It fashions :t rule to dampen 
thousands of . instances of forcible overthrow advocacy. Cumulatively 
tl1cse may have cnor111011s iniluence, and yet it may well he in1pos~il,le 
to show any effect from any sin!;le example. The "cleat · and present 

danger" requirement, which has had a long and uneven career in our 
law, is improper not, as many commentators have thought, because it 

provides a suhjecth·c and an inaclelfllale s:i.fq~uard against the re1;11lation 
of speech, hut r:tlher l1ec:111se ii erects a l,arrier to lq;islati,e rule where 
none should exist. The sp<.-ech concerned has no political ,·alue wi1hi11 a. 

republican system of government. Wf1ether or not it is prudent to ban 

advocacy of forcible overthrow Jnd law violation is a different question 
although. Because the judgment istactical, implic:tting the sarety of the 

nation, it resembles very closely the judgment that Congress and the 

President must make about the expediency of waging war, an issue that 

the Court has wisely thought not fit for judicial determination. 

The legislature and the executive might find it wise to permit 

some rhetoric about law violation and forcible o,·erthrow. I am certain 

that they would and that the~· should. Certain of the factors weighterf in 
determining the constit11tion:1lity nr the Smith Act pro~cc-utio11~ in nc111ri.r 

would, for example. make intelligible statutory, though not constitutional, 

criteria: the high degree of organization of the Communist party, the 

iO. 268 U.S. :it 669. 
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rigid discipline of its members and the party's ideological affinity to 

foreign powers.u 

Similar objections apply to the other restrictions Brandeis attempted 
to impose upon government. I will mention but one more of these 
restrictions. Justice Brandeis argued that: 

.,-· . 
Even imminent d:\llger cannot justify resort to prohibition of 

these functions essential to effec~ive democracy, unless the evil 
apprehended is relatively serious. . . . Thus, a state mii;ht, in 
the exercise of its police power, make any trespass upon the 
land of another a crime, regardless of the results or of the intent 
or purpose of the trespasser. It might, also, punish an attempt, 
a conspiracy, or an incitement to commit the trespass. But it is 

hardly conceivable that this court would hold constitutional 

a statute which punished as a felony the mere voluntary assem­
hly with n society formed to teach that pedestrians had the 
moral right lo cross 11ne11closed, tmposted, waste lall(ls and to 
advocate their doing so, even if there was imminent danger 
that advocacy would lead to a trespass. The fact that speech is 
likely to result in some violence or in destruction of property 
is not enough to justify its suppression. There must he the 
probability of serious injury to the state." 

It is difficult to stc how a constitutional court could properly draw the 
distinction proposed. Brandeis offered no analysis to show that advocacy 
of law violation merited protection by the. Court. Worse, the criterion 
he advanced is the importance, in the judge's eyes, of the law whose 

violation is urged. 

Modern law has followed the general line and the spirit of Br:mdeis 
and Holmes rather than of Sanford, and it has become increasingly 
severe in its limitation of legislative power. Brandenburg v. 01,io, a 1969 
per curiam decision by the Supreme Court, struck down the Ohio criminal 
syndicalism statute hecause it punished advocacy of violence, the opinion 
stating: 

Wl,itney [the majority opinion] has been thoroughly 
discredited hy later decisions. . . . These later clecisions h:l\·e 
foshion<'rf the principle that the <'onstit11tion:tl guarantees of free 
speech and free press do not permit :i State to forhicl or proscrihe 

71. 341 U.S. at St I. 
72. 274 U.S. at 377-78. 
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advocacy of the use of force or of law violation except where 

such advocacy is directed to inciting or producing imminent 

lawless action and is likely to incite or produce such action." 
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It is certainly true that Justice Sanford's position in 1Vliit11e_v ancl 1n 
Gitlow has b~n completely undercut, or rather abandoned, by later 
cases, but it is not t~1e 'that his position has been discredited, or even 
met, on intellectual grounds. Justice Brandeis foiled ·to accomplish that, 
and later Justices have not mounted a theoretical case comparable to 
Brandeis'. 

• • • • • 
These remarks are intended to be tentative and e:<ploratory. Yet 

at this moment I do not see how I can avoid the conclusions stated. The 

Supreme Court's constitutional role :iprx-ars to be justified only if the 

Court applies principles that are neutrally derived, defined and applied. 
Ami the requirement of neutrality in turn appears to i11dic:1te the results 
I have sketched here. 

73. 395 U.S. at 447. 




