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PREPARED STATEMENT OF NORMAN REDLICH

My name is Norman Redlich. I am Dean and Judge Edward Weinfeld
?rofeasor of Law at the New York University School of Law where 1 have
taught constitutiong}:law for twenty—-seven years. I have been a member
of the New York City Board of Education, and was Corporation Counsel of
the City of New York from 1972 to 1974. 1 am the co-author of a :
constitutional law casebook. From 1979 to 1981 I was co—Chair of the
Lawyers' Committee for Civil Rights Under Law.

Presently, I serve as co—Chair of tﬁe Commission on Law and
Social Action of the American Jewish Congress* and am a member of the

——

Board of Overseers of the Jewish Theological Seminary. 1 also served

on that Seminary's special commission to study the question of the

ordination of women in the Conservative Rabbinate.

I mention the latter affiliations because, while I appear here
as a student of constitutional law, and in that capacity oppose the
enactmeélwof S.J.R. 2 and 3, my views on the subject are motivated in
large part by a firm religious commitment., I consider myself a civil
libertarian, and have beenAactive in civil liberties and civil rights

causes for many years. My opposition to this amendment, however, stems

not only from my concern for civil liberties, but"my abiding concern
for the survival of religious freedom as we have known it in this

country.’

* The American Jewish Congress joins in these comments.




This Committee is considering two different amendments,

S.J.R.2, introduced by Senators Hatch and De Concini, provides:

Nothing in this Constitution shall be construed

to prohibit individual or group silent prayer or

reflection in public schools. Neither the United .
. States nor any State shall require any person to >

participate in such prayer or reflection, nor shall

they encourage any particular form of prayer or
reflection.

S$.J.R, 3, introduced by Senator Thurmond, provides:

Nothing in this Constitution shall be construed to
prohibit individudal or group prayer in public schools
or other public institutions. No person shall be
required by the United States or by an State to
participate in prayer. Neither the United States nor
any State shall compose the words of any prayer to be
said in public schools,

I.

By definition, a constitutional amendment is a change in the
rules of the gamé. When Congress considers ordinary legislatiom, and a
constitutional lawyer is asked for his or her opinions about its
cong?itutionality,,the answer will focus on judibi;? decisions and
Cheif app}ication to the proposal at hand. But when a student of the
Constitﬁtién is:;sked to comment on a proposed constitutional
amendment, he or she has a different task: to define what the law 1is
now, and.to identify how the proposed constitutional amendment would

work on change in the law.
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One additional task falls to the student of the Constitution
called upon to express a view on a proposed comstitutional amendment:
to identify those principles embodied in the relevant portions of the
Constitution as it exists, and to express a view on how the proposal
would alter those brinciples. The first set of tasks calls for a
relatively narrow legalistic focus; the latter for a broader, long
range, almost philosphical, pefspective.

To put the matter in the terms of the amendments we are
discussing tod;y: The first- task requireﬁ mé to discuss whether the

Supreme Court's decision in Wallace v, Jaffree would permit the courts

to uphold a statute calling for a moment of silence, or a moment of
silence for prayer, reflection or meditation when the record does not
demonstrate a legislative intent to further religion. The second

requires me to focus on whether the proposed change in the Constitution

e

would subgtantially alter the existing relationships between government
and religion across a broad spectrum of issues, not only prayer in the
public schools,

My comments'today will address both of these issues. 1In
addition, I include in the course-of my remarks some general comments
about the wisdom of the Amendments before the Subcommittee, for
ultimately this Coﬁmittee is charged with determining a question of
policy,.ﬂot law.

II.
Almost twenty years ago, Profe;sor Paul Kauper (who, in addition

to being a fine Constitutional lawyer, was a devout Christian) appeared

before this Subcommittee to testify against an earlier proposal




to amend the Constitution to overturn the Supreme Court's landmark

decision in Engel v. Vitale, 370 U.S. 421 (1962) and School District

of Abington Township,'374 U.S. 203 (1963), banning school sponsored

prayers in the public schools. In his testimony, Professor Xauper

laid out a standard for evaluating constitutional amendments which I
believe should guide this Committee:

Any proposal to amend the Comstitution should...

be subject to very careful scrutiny. My thinking about
the constitutional amendment process is that any
proposed amendment should deal with fundamental matters
of constitutional concern and that the necessity and

desirability of the amendment should be clearly
demonstrated.

Kauper, Statement Relating to School Prayer, Hearings on

S.J.Res. 148 Before the Subcommittee on Constitutional Amendments

of the Senate Committee on the Judiciary, 89th Cong., 2d Sess. 601,

%

605 (i966). This is a s%und standard, and one which finds
justification in the congtitutional text in the ways in which the
Founding Fathers maée it difficult to amend the Constitution.

The Constitution has been amended only 16 tiq?s after the
adopgion of the Bill of Rights. Oﬁly four of thése‘sixteen amendments
were adopted to overrule a specific decision of the Supreme Court. The

Bill of Rights itself has never been amended, either to overrule the
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Supreme Court or otherwise, That is, no doubt, because the Bill of

Rights occupies a special niche in American political life.

Congress has always recognized that smending the Constitution is

a matter of the gravest moment. It has always acted with restraint in

this area, not invoking'the Amendment process to challenge every

- questionable constitutional ruling. That political restraint has

served the nation well, lending our political system - and our rights -

a stability and permanence which are widely envied.

Neither S.J.R.2 or S.J.R.3 meets Professor Kauper's standard of

strict necessity and desirability.

III.
§.J.R.3 is similar to numerous other proposals Congreds has
congsidered over the years to permit vocal schopl prayer, but never
adopted. It is, of course, "necessary" if there is to be vocal prayer

in the schools, but it is not desirable. S.J.R. 3 is almost identical

to S.J.R, 199 (97th Cong. 2d Sess.) about which I testified at length

several years ago. Nothing that has happened since that time has led

me to reconsider what I wrote then:

The proposal you have before you does not deal

with a fringe interpretation of the Establishment
Clause. It deals not with questions of remedial
reading taught to parochial school students, nor to
the issue whether the singing of Christmas carols is
or is not a religious exercise. It does not concern
textbooks or methematics courses taught in religious
schools., Nor does it even purport to establish a
religious exercise which is non-denominational,
perhaps because sponsors of the school prayer
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amendment realize that there is no such thing as a
non-denominational prayer. No, this proposed
amendment does not deal with peripheral questions
under the Establishment Clause., This proposed
amendment strikes at the very core of constitutional
values that underlie our most precious guarantee of
religious and political freedom. This amendment
permits an avowedly religious exercise - a prayer - of
whatever nature may be approved by the majority of any
school district in the country. Whether it be Mormon

. prayers in Utah, Jewish prayers in Brooklyn, Catholic

prayers in Boston, Baptist prayers in Georgia,
Congregationalist prayers in parts of New England,
religious prayers are to be permitted by this proposed
amendment, subject only to the limitations that a
person shall not be required to participate in

prayer.

Scholars may disagree over the motivation of the
Founders in prohibiting rveligious establishments. I
happen to believe that the Supreme Court's
interpretation of that history is correct. But even
those who may disagree with the Court's view that all
aid to religion is prohibited concede that government
is not permitted to discriminate among religious
sects. Even Justice Stewart, the sole dissenter in
Schempp, agreed that school officials could not favor
one religion over another. Most Americans conceive it
as settled doctrine that religi
and that government may
other= iew, then,
conservative one, but rather a profoundly radical
alteration of a basic precept of American life, the
required neutrality of government among religious
faiths. It will undo one of the proudest achievements
of this republic. o




It is too often assumed that the free exercise
clause is the prime guarantee of religious liberty,
that the Establishment Clause is, somehow, hostile to
religion, designed to keep religion fromn becoming too
powerful. This represents a profound misreading of
history and a lack of appreciation of the
Establishment Clause as itself a prime guarantor of
religious liberty. There cannot be true religious -
liberty - the right of a person freely to choose those
forms of religious belief and expression which
represent that individual's innermost expression of
faith - if the government is permitted to display
favoritism to one faith or the other. It is our
constitutional theory that the government, which
represents all the people, has no business generating
the pressure of any religious belief on any individual
citizen. The First Amendment command that government
make no law respecting an establishment of religioun,
which this proposed amendment would alter in a most
fundamental sense, is an essential feature of a
constitutional structure which guarantees that persons
can conduct their religious practices, and express
their religious beliefs, free from pressure of
government conformity,

A constitutional amendment presupposes a societal consensus that
a certain policy is so fundamental, so certain, so essential a
principle as to merit inclusion in the community's fundamental
charter. “While unanimity is not the teat, a proposal which has been
debated by the Congress on at least five occasions over twenty years -
as has vocal school prayer - and been rejected each time, surely
cannot be said to embody a consensus of the political community.




Neither can it be said that a badly divided Supreme Court is
clinging to dubious precedent, solely for histo?&'s sake, so that it
hight be argued that an Amendment was needed to break the
constitutional logjan. Whilé three justices digsented from the

invalidation of the Alabama silent prayer statute, none voted to uphold’

Algbama's vocal prayer statute. Wallace v. Jaffree, 466 U.S,

(1984) or Louisiana's voluntary vocal prayer scheme, Karen B. v. Treen,

653 F.2d 897 (1llth Cir.), aff'd, 455 U.S. 913 (1981). Even Justice
Rehnquist who expressed a minimalist view of the Establishment Clause,

Wallace v, Jaffree, supra, 53 U.S.L.W. 4665, 4679, did not dissent from

the conclusion that Alabama's vocal prayer statute was

uncoustitutional.

Scholars such as M. Malbin, Religion and Politics; The

Intentions of the Authors of the First Amendment (Preface at 2), and R.

Cord, Separation of Church and State; Historical Fact and Current

Fiction, (9.165), who generally fault the Supreme Court handling of

Establishment Clause casés, agree that Engel and Schempp were correctly

decided. There is as close to a scholarly consensus as one comes in

congtitutional law that government sanctioned prayers in the public
schools run counter to the relationship between church and state
contemplated by the Founding Fathers,

Of course, the Constitution is not immutable. But where is the
clamor to éllowzﬁrayer in the schools? Not, surely, from educators,
who oppose prayer in the schools. They do so not because the
Constitution requires that result but because they have discovered that
prayer is disruptive and divisive in their schools; It is an
educationally unsound practice.

While the religious community is divided, many, if not most,

religious organizations oppose vocal school prayer. Only recently, the

Baptist Joint Committee on Public Affairs, the National Counsel of




Churches, the Presbyterian Church (U.S.A.) and the National

Association of Evangelicals, noted their rejection of state supported

efforts to sponsor or control religious services.

In an amicus

brief filed with the United States Supreme Court in Bender v.

Williamsport Area School District they wrote: "Amici firmly oppose
establishment of reliéién in schools by gerrpment mandating,
sponsoring, initiating, promoting or organizing religious ;;tivity."
S$.J.R. 3 has not become more desirable over the yeérs. It is a
proposal fundamentally and inescapably inconsistent with the well

functioning constitutional scheme for protecting religious liberty.

S.J.R. 3 would destroy that scheme. It should be rejected.

IV. S.J.R. 2

S§.J.R. 2 is not, strictly speaking, a reaction to the Supreme

Court's decision two weeks ago in Wallace v. Jaffree, since it was

introduced before that case was decided. It is nevertheless that
decision which is the most relevant authority on the constitutionality

of "moments of silence' statutes.

Without here attempting a detailed analysis of the various

6pinions in Wallace v. Jaffree, let me point out certain salient

points:
1) Many, if not nearly all, statutes calling just for a moment
of silence, will.be found constitutional. It is, however, unclear how
the Court would“treatta "pure" moment of silence statute when the
legislative history unmistakably suggested a2 religious purpose;é
2) Justices O'Connoriand Powell's opinion- are unclear as to

whether a moment of silence statute could ever pass constitutional



muster if it contains the word prayer. (In more formal terms, the

question is whether the mere mention of prayer is a departure from the

principle of official neutrality?

3) How does one assess the constitutionality of state moment

"of silence Taws enacted years ago, where there is no equivalent in the

Congressional record?

Based on the various opinions of the Court there is room for

" substantial disagreement over these questions, based on the various

opinions of the Court. Some of these issues are already sub judice at

the federal appellate level. In May v, Cooperman, 572 F.Supp.1561

(D.N.J. 1983), the Third Circuit will consider a "pure" moment of

silence law but where the legislative history indicates a religious

purpose., And in Walter v. W. Va. Bd. of Educ., F.Supp.___,
(S.D;W. Va. 1985), app. pending (4th Cir. 1985) the Fourth Circuit will
consider a moment of silence for prayer or meditation law adopted by
populaf rgferendum. These cases should be decided within the year, or

far earlier than a constitutional amendment could be adopted.

If, then, the purpose of this proposal is to legitimize moments

.df silence as such, it fails Professor Kauper's test of strict

necessity for, as noted, it is likely that many "moment of silence”
laws - including many of those already on the books of the several
states - are constitutional. At least as a matter of constitutional

theory, other states may, if they wish, adopt such laws. There is

_thus, as yet, no need for a constitutional amendment to legitimize

such statutes.

But even if the purpose is to legitimize moment of silence

statutes which mention prayer as one of several permissible uses of the
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period, the proposal fails Professor Kauper's ‘'‘necessity' tests. It is
not at ‘;411 clear at this point that such statues are inevitably
unconstitutional, at least if they have a legislative history somewhat
less unusual (blatant) than that of the invalidated Alabama statute.
Whatever 1 may think of the constitutionality or wisdom of such
statues, it cannot be said that only a constitutional amendment could-

insure their constitutionality.




It certainly cannot be said that SJR-2 is necessary to preserve the

right of students to pray on their own intitative. The Establishment Clausg

does not forbid such exercises; on the contrary the Free Exercise Clause

protects them, Occassionally, over-zealous, but ill-informed, school
officials interfere with such activities. Such acti;n is based on a
misinterpretation of the Supreme Court's decisions. Surely, though, that an
occassional public offiéial violates the Constitution is not a sufficent

showing of necessity to justify & constitutional amendment.

) Only if the purpose of S§JR. 2 is to allow the states to explicity
«/// encourgge students to engage in a religious exerciser:-~ to generate, in

other words, a religious response during the moment of silence by
students--is S.J.R.2 necessary. A statute which seeks such a religious
purpose is unconstitutional under Jaffree. Although, this purpose meets the
necessity test, it fails Professor Kauper's desirability test. It would make
a radical departure from the constitutional policy which has given rise to a
nation whose religiosity is unmatched anywhere else in the world.

. At present, over half of the states have no moment of silence laws. If

those states do not believe it necessary to encourage religionm in this

#  fashion, even though there is no clear restraint on their ability to do so,
can it be said that encouraging religion in this fashion constitutes a

"fundamental” constitutional policy which now must be made explicit in our

most basic govermental charter.?

Vl

So much for the evaluation of S.J.R.2 as it would affect the public

v’//’:chook;. What impact would adoption of SJR-2 have on church-state

jurisprudence generally? How much would it reshape the current

understandiné:'*’ -
3 s

ile §JR-2 prohibits a state from encoursging any particular form of
prayer or requiring participation in prayer (how could a state do so?) it
pointedly does not bar states from encouraging studens-to ultilize the
moment of silence for prayer.
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of the First Amendment,

One can answer these questions only hesitantly. It is possible that

the Court would view this amendment narrowly, as overruling one specific

decision, and as having no impact on any other issue. However, I do not

think this is very likely. .. The Court infJaffreey. Wallacq/of necessity

v////'canbassed a broad range of Establishment Clause issues. Necessary to its

holding were the following principles?

1) the Establishment Clause is binding on the states/(;3 U,S.L. W,
at 4668) .

2) that clause prohibits more than just the preference of one
hristi t over th 53 U.S.L.W. ~
Christian sect over ano er(‘(‘ b U.S.L L\‘&}“';

ehingust, which is
o of thd! 2 was mnot

3) that historical argument advanced by{ Justice R
a rad1ca& departure from Court prior real
adopted L _. a wayprly of the Court;

4) religion may not be preferred over non—religiontf53 U.S.L.W, at
4669)

5) the so-called three part test remains valxd, and should not be
alteredg(53 U.S.L.W. at 4670)

6) the purpose test means not only what the legislature intended to
accomplish, but it reasons for acting. The inquiry here is essentially
historical and hence factual}(53 U.S.L.W. at 4690)

7) the accommodation d0ctri§€ does not justify a majority using the

o machinery of state to encourage or require practice of its beliefs*
B L/// (53 U.S.L.W. at 4670 n./j)

=~
—

As anyone familiar with the literature on the Establishment Clauses

knows this list encompasses many of the most importantlissues raised in

Establishment Clause jurisprudence. 1f SJR/2 is adopted, would not the

courts reasonably conclude. that these principles have been rejected by the

people, the ultimate‘:ﬁ.r ' —

7
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sovereigns in our democratic system? If I am correct in this

analysis, this amendment, as modest as it appears, would h;§§%/,
monumental impact on the entire jurisprudence of the Establishment
Clause,

The question which must be asked is whether whatever
little impact the amendment would have on what happens in the

public schools is sufficient to justify revamping church-state

jurisprudence. The question takes on added urgency because
religious groups have not rushed to support this proposal. The
Jewish communit§ ig all but unanimous in its opposition to %{Rfo
A broad spectrum of Protestant groups, including the National
Council of Churc§;, also oppose it, The so-called Fundamentalist
community is not enthusiastic about & silent prayer amendment..
Indeed, many on the so-called religious' right object to the

N .
amendment becsuse they view silent prayer as too inconsequential
to justify the effort of amending the constitution. Education
groups, too, see no necessity for this proposal. Why then, and for
whose benéfit, open this Pandora's box? ~

VI Some Policy Questionms.

Adoption of a consiitutional amendment would send a
signal mnot only to the courts, but to school officials, pafénts,
religious leaders and the public at large, that.théf}ublic schools
aréécharged with insuring the spiritual and ?eligious
development of their students. It is true that SJR<€2 by its terms
suthorizes only silen£ prayers. It may be doubted whether that
restriction would be observed in practices. Morever, a realistic
evaluation of this society isisufficieﬁt ta indicate that the

battle over prayer in the schools - silent or vocal - is symbolic

of a larger battle between those who would increase the role of
goverment in promoting religion and those who oppose such a

role.




Adoption of S‘J‘R%uld do more than permit silent
prayer in the schools. It would reinforce the already uafortunate
tendency.towards govermment iavolvement in féiigi;us activity. 1Is
that wise? 1Is it desirable? 1Is is healthy for our society?

Would it breed disrespect for law because many would take SIR42 as
a signal to ignore Emgel and Schepp? Will it just whet the
‘appetite of those wﬂo regard the separation of church and state as

an idea born of the devil?

Finally, is it fair to subject school children to silent

.o~

prayer? Consider the follow;;glincideut described by a student in

Walter v. W. Va. Bd of Educ.

F Supp - (S.D.W. Va

1985) e in which a moment of silence for contemplation, meditation

or prayer statute was invalidated:

« » » Well, basically they said, they told us
how long it was supposed to be and quite a few
minutes they kept saying, 'contemplation,
meditation, and prayer' and then towards the end
they told us that if we had any reldigious :
questions, we would be referred to our parents or
to, I think the phrase was 'a leader of our
faith,' but I am not exactly sure about the
phrasing. . . Well, in second period, which was
science, our teacher left the room to go find
something and one of the people who was in my home
turned around and asked me why I had been reading
a book during the moment of silence. And, I told
him that I didn't have to pray then and I didn't.
want to and then he told me that I should be’ ‘
praying all the time and then he said something to
the effect that if I prayed all the time, maybe I
could tgo to heaven with all the Christiams when
Jesus came for the second time instead of, as he
put it, going down with all the other Jews." e




Judicial review does not fit neatly with democracy. The
jurisprudence literature, of course, deals with this problem at
length., Whatever the theory, judicial review, as the federal
courts practices it, has not destoryed democracy. On the
contrary, in this country, at least, it has §trengthed it, We are
all freer because we"do'hbt let tranmsiet majorities intrude into

the freedom of conscience. As Justice Jackson wrote in another

case arisi:E/}n’hest Virginia:

The very purpose of a Bill of Rights was
to withdraw certain subjects from the
vicissitudes of political controversary, to
place them beyond the reach of majorities and
officials and to establish them as legal
principles to be applied by the courts,
One's right to life, liberty, and property,
to free speech, a free press, freedom of -
worship and assembly, and other fundamental
rights may not be submitted to vote; they
depend on the outcome of no election.

West Va. Bd, of Educ. v. Barnetty, 319 U.S. 624, 639 (1943)

A

. Conclusion
Jd.is Fhe peculiar genius of the American constitutional system

is that it balances majority rule against individual liberties.

. . (A QA\O -
No where is that balance clearer than in t ights, The Congress

has until now respected that balance by refusing to amend the

Bill of Rightg despite periodic popular critiem of judicial

decisions. In th?_case of school prayer I believe that e

criticism unfounded and short sighted. Butgzibse who disagree, "

. \\*
I urge rejec JR-2 and SJR-3.

WMP"

. the wisdow of leaving the Bill of Rights unamended as iigET:Zr.
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MWemorandum. ﬂ/wnr, "AMERICAN JEWISH CONGRESS

15 East 84th St., New York, N. Y. 10028 *+ TR 9-4500
May 28, 1985

TO: CRC's and Federations °
Regional Directors
Commission on Law and Social Action

FROM Lois C. Waldman

RE: Secular Humanism

e

In reenacting a federal program to fund '"magnet schools" (which
are often created to counter racial segregation in large school
districts) Congress stipulated that (20 U.S.C.§ 4059) '"grants under
this title may not be used...for the courses of instruction the
substance of which is secular humanism."

There is almost no legislative history to this provision, which
Senator Hatch had added during a House-Senate conference. What little
debate there is (see attached) suggests that only local school
districts are empowered to determine what is, or is not '"secular
humanism." 1In keeping with this legislative history, the United _
States Department of Education last week issued final regulations which
track the exact language of the statute.

The upshot of this rather unusual state of affairs is that local
school districts will, as in the case of equal access, be responsible
for decision making in this controversial area. If school boards
interpret § 4059 so as to ban on the teaching of the religion of
Secular Humanism - i.e. the belief that man must make moral decisions
without any reference to religious teaching - it will pose no major
difficulties under the Constitition or for the Jewish community. I
doubtful if any school district anywhere is teaching that set of
beliefs,%but if one is, it is no doubt violating the Constitution.
Rather, the danger posed by this legislation is, that those on the
religious right, who equate a failure to teach religion with '"secular
humanism'" ~ an entirely different understanding of secular humanism -
will use this provision as ammunition in their efforts to gain
- influence over the public school curriculum.

As detailed in AJCongress' letter to the Department of Education
(attached) "secular humanism" so defined is simply a back door effort
to circumvent the Supreme Court's decision outlawing religious
instruction in the schools. The federal courts, including the Supreme
Court, have several times so held, School Dist. of Abington Twshp. v.

.. Schempp, 374 U.S. 203, 225 (1963); Grove v. Mead School Dist., 753 F.2d
1528 (9th Cir. 1985); Mozart v. Hawkins County Public Schools, 582
F.Supp. 201 (E.D. Tenn. 1984), app. pending, (6th Cir. 1985); Williams
v. Bd. of Educ., 388 F. Supp. 93 (S.D.W. Va. 1975), aff'd, 530 F. 2d
972 (4th Cir. 1975); Civic Awareness of America, Inc. v. Richardsom,
343 F.Supp. 1358 (E.D. Wis. 1972).

453 923



Although the provision enacted last year, and the just issued
regulations, apply only to programs funded under the magnet school
program, and hence apply to only a relatively small number of school
districts, these provisions are likely to serve as prototypes for other
similar efforts on the federal, state and local level. In addition to
being on guard against such legislative efforts at the federal, state
and local levels, it is particularly important to monitor the reaction
of school boards to this legislation.

We suggest that you contact school districts in your area to
determine whether they are applying for magnet school grants, and if
so, how they intend to ocomply with the no-secular humanism proviso.
Such inquiries should be made informally, in a non-threatening fashion,
and should not in any way suggest to a school district that is
currently observing the law and not injecting religion into its
courses, that any changes in current policy should or must be made. If
your district receives federal magnet school funds, you sh~-1d
carefully monitor the District's performance to ensure that changes are
not made in the curriculum to incorporate religious teaching. We are
most interested in learning the results of your efforts.

R
H fsv‘;
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schools assistance. 1s it your under-
standing that a school district can
mect any one of these conditions, but
need not mcet all three, in order to be
eligible?

Mr. PERKINS. That i5 correct, 1
wish to say to the gentleman.

Mr. KILDEE. One other question on
behalf of the gentleman from Pennsy)-
vania [Mr. Gray) and myself.

Another question on the magnet
schools portion of H.R. 1310 as amend-
ed by the Senate. Section 702(3) makes
voluntary desegregation plans in
school systems which have adopted or
are implementing a desegregation plan

without having been required to do so

eligible for funds. Is it your under-
standing that the term “voluntary
plan” can mean plans that were not
necessarily initiated by the courts and
could include such voluntary plans es

exist In the cities of Flint, MI; Roches-.

ter, NY; Seattle WA; and Philadelphisa,
PA: but that are otherwise meeting
guidelines established under title VI of
the Civil Rights Act of 1964?

Mr. PERKINS. 'I'he gentleman is
correct.

Mr. KILDEE. One Iurther question

CONGRESSIONAL RECORD — HOUSE

purely up to the judgment of the local
educational agencies. That is the es-
sence of it.

Mrs. BURTON. of California. Mr,
Chairman, I do not understand the
terminology. I do not know why we
need it in the bill,

Mr. PERKINS. The local education-
el agencies will make that determina-
tion.

The SPEAKER. The time of thc
gentieman from Kentucky [Mr. Per-
KIns] has expired.

Mr. PERKINS. Mr. Speaker, I yield
myself 1 additional minute.

Mr. SEIBERLING. Mr. Speaker, will
the gentleman yield for the purpose of
a question on this subject?

Mr. PERKINS. Yes, I yield to the
gentleman from Ohio. ..

Mr. SEIBERLING. I am not sure
what is meant by the term “secular

Jhumanism,” but if this bill I{s intended
_to start regulating the content of

teachers’ subject matter fn such vague”
terms, it seems to me that it is & real
invasion of academic freedom, and I
sm equally concerned with the gentle-
woman from California. Can the gen-
tleman give us further assurances as

on behalf of myself, the gentleman %o what the effect of this provision 1s?
from New York [Mr. Nowax] and the Mr. PERKINS. Well, let me say to
gentleman f{rom Pennsylvania {Mr. the gentleman, as I understand it, that
GRaAY) relating to the magnet schools there i1s no intent to bring into play
portion of H.R. 1310 as amended by any Federal interference, that teach-
the Senate. Section 702(1) of the bill ‘ers and the local boards will make the
states that a school system would be @eciston exclusively of -everybody’ £lse.
eligible for funds if it had lost at least 80 I see no harm here.
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-$1 million following the repeal of the .

old Emergency School Aid Act. Is it
your understanding, Mr. Chairman,
that this $1 million loss applies to the
total funding received by a school
system under all chapter 2 antecedent
categorical programs In the year {m-

-Mr. SEIBERLING. Could I just ask
‘one other question of the distin-
,guished chairman? -

The SPEAKER. ’I'he time of the
gent.leman from Kentucky {Mr. PER
xms] has again expired.

- Mr. PERKINS. Mr, Spea.ker. I yield

mediately preceding the implementa- L.gnyxselt 30 additional seconds.
tion of chapter 2 when compared to .Mr. SEIBERLING. If the gentleman

total funding received in the first year
of chapter 27
Mr. PERKINS., That Is correct, like-

will yleld further, is‘the theory of evo-

Eiut.km and satural selection secular
~humanism, gs the ggntleman nndﬁr

“stands it?

Mrs. BURTON of California. Mr. “Mr. PERKINS, That decision is to

Speaker, will the gentleman yleld?
Mr, PERKINS. I yield wo the zentle-
man from California.
uBURTON .of -California. . Mr.

r.‘I wouid fike to esk the chair-

_:whether..,eetlon 209 . of - the

>ena.te -bill prohibits school - “aistricts

(ﬁom ~using their measgnet- schools us-

gistance undertitle VI for courses the

tht_:gfct which _is .secular .hun_za.nism.

of all, I want to know what that

I thought ‘I unnderstood Eng-

ﬁh. 1 might have an accent, dut I do
ot .know what, ;secular “humeanism

fneans. .
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fleman, by your 10(:.1 boards end your
ers,

"EIBER.LD@G 1 thaok the gen-

Ms. OAKAR. Mr. Speaker, will the
gentleman yield?

Mr. PERKINS. 1 yield to the gentle-
woman from Ohio.

[Ms. OARKAR addressed the House.
Her remarks will appear hereafter in
the Extensions of Remarks.])

Mr, GOODLING. Mr. Speaker, 1
¥leld 3 minutes to the gentleman from
New Hampshire [Mr. GREGG).

Mr. GREGQ@. I thank the gentleman
for yielding. :

Mr. Speaker, I rise in support of the
legislation as proposed. As the ranking

minority member on the Science and.

Technology Committee which has the
responsibflity for this math-science
education bill, I think it is appropriate

.that we move it at this time. This bill

addresses what we have all recognized

here in the House to be a critical prob-

3t a el A

July 25, 1854

lem, and tnat is that we have an abys-
mal situation cecurrsing in our math
and science education, especially 2t
the elementary and seccndary school
level. We are finding that we are short
of qualified teachers, that those quali-
fied teachers which we dc have arve dif-
ficult to retain because of the competi-
tion from the private sector and that
we do not have adequate materials and
adequate instrumentaticn in order to
teach math and science at the elemen-
tary nnd secendary school level,

The role of thie National Science
Foundation under this bill has been
significantly increased, and I think it
can be an effective tool in addressing
the need to educate our children in
math and science. There are a number
of programs under this bill which are
really excellent in concept and which 1
hope will be promoted aggressively.
We have a8 program which would allow
teachers to go to summer Institutions
end be retrained by the National Sci-
ence Foundation. We have 8 program
which would encourage people to go
into the teaching profession. We now
find, unfortunately, that people going
into the teaching profession are some-
times not at the top of their class.
‘This program would encourage people
to go into the teaching program and
would retain and attract extremely
qualified teachers.

We have a program in here which

rwould identify the top students and
the top teachers throughout the coun-
try and would reward them on the
basis of the quality and the experiise
of their experience and their educa-
tional activities.

‘This is an excellent bill. The issue of
secular humanism is really a red her- !
ring in this bill. It is & minor line item }
in the bill which will not affect the
vast amount of money which would be
eppropriated and spent under this bill

-~ and which has been approved by the
-FaSenate,

. In faet, this bill would significantly
reduce the strings which this Congress
applies to educational activity, as the
majority of the funds under the bill
are block granted for the specific pur-
pose of math-science education but
the actual decision as to how the
math-science education will be pro-
moted is left at the local and the State
school board level.

So it is a positive bill and it is the
type of bill which those of us who
have been talking sbout we need to do
something in the area of math and sci-
ence educstion should be v:uung to
support.

Mr. PERKINS. Mr. Speaker, I yield
6 minutes to the distinguished gentle-
man from Florida {Mr. FuQual.

(Mr. FUQUA asked and was given
permission to revise and extend his re-
marks, and lnclude extnneous mat;ex'l-
al)

Mr, FUQUA. Mr. Speaker I rise in
support of the request of the gentle-
man from Kentucky, my gooc friend

_Mr. Pxrexrs, to suspend the rules and
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Ms. Patricia Goins

Division of Educational Support

United States Department of Education
Room 2007, F.0.B.-6

400 Maryland Avenue, S. W.

Washington, D. C. 20202

Dear Ms. Goins: ) i

The Department of Education has requested comments in respect to a
notice of proposed rule-making in connection with the recently enacted
Education for Economic Security Act, P.L. 98-377.

These comments, submitted by the American Jewish Congress, deal with
only one section of these proposed rules, Section 280.40, relating to
§ 709 of the Act. That section provides that grants for magnet
schools "may not be used...for the courses of instructionm the
substance of which is secular humanism." The only legislative hlstory
suggests that the determination of whether a particular course is

"secular humanism" is left to teachers and local school boards -~ 130
Cong. Rec. H. 7755 (July 25, 1984) (remarks of Representative
Perkins). The proposed rule states im full " An LEA that receives
federal assistance under this part may not.... (d) use funds for any
course of instruction the substance of which the LEA determines is
secular humanism.”

In Torcaso v. Watkins, 367 U.S. 488, 495, n.11 (1961) the Supreme
Court of the United States determined that secular humanism is a
"religion' for constitutional purposes. Moreover, the Court has also
held in School District of Abington Township v.Schempp, 374 U.S. 203,
225 (1963), that schools may not "establish a religion of secularism'
in the sense of affirmatively opposing or showing hostility to
religion. If all the Act means by "secular humanism" is either the
teaching of the belief system of secular humanism, (e.g., the Humarnist
Manifesto), or the affirmativeshostility to religion articulated in
Schempp, it may well pass constitutional muster.
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DON'T TAMPER WITH THE BILL OF RIGHTS

Listed below are law professors and practicing attorneys who oppose a
constitutional amendment to permit prayer in the public schools. They
are men and women deeply committed, personally and professionally, to
the Constitution of the United States.

The First Amendment to the Constitution secures religious liberty for
all of our people by guaranteeing that government must not favor one
religion over another or become involved in religious matters. These
principles are embedded in the first words of the Bill of Rights which
prevent government from passing laws ''respecting an establishment of
religion or prohibiting the free exercise thereof.'" -Freedom of speech,
freedom of the press and our other precious personal freedoms are simi~-
larly protected by the Bill of Rights which, for almost 200 years, has
spread the mantle of protection over persons of all faiths and creeds -
political, cultural and religious.

k,Now,“the Reagan Administration wants to amend the Bill of Rights.

Various proposals have been introduced to allow public schools to
introduce prayer in the classroom. Such practices have been ruled
unconstitutional by the United States Supreme Court. But a constitu-—
tional amendment, if passed, would circumvent ‘the court rulings and
make public school prayer legal. 1If adopted, the amendment would per-
mit government officials to become directly and actively involved in
sponsoring religious activities in public schools and other public
buildings, even to the point of favorin faith over others. Such
an amendmefit would strike at the heart of the American tradition of
religious liberty and :separation of church and state. It should be
defeated.

An alternative proposal, introduced by Senator Hatch, would permit
"individual or group silent prayer" in public schools. In our view,
the proposed Hatch amendment is unnecessary and potentially divisive.
The United States Supreme Court has never ruled that schools may not
set aside a moment of silence during which students may choose to pray
or meditate. Although the lower courts have been divided on particular
cases, some constitutional scholars believe that the Supreme Court will
sustain public school policies to set aside a moment of silence during
which students may pray or meditate.

We are strongly of the opinion that it would be unwise for Congress to
tamper with the First Amendment by proposing a constitutional amendment
dealing with issues that have not yet been before the Supreme Court.

It would be irresponsible for the Congress to submit to the state
legislatures an amendment that may well be wholly unnecessary and will
be a source of religious strife in 50 capitals for many years.

As students and teachers of Constitutionmal law, we oppose changes in
the Bill of Rights. We recognize that no provision of the Constitution
is totally immune from repeal or alteration through amendment. But we
also know that the Bill of Rights, which protects our fundamental

cs



freedom, derives its strength precisely from its unique ability to
1nsp1re a reverence so deep that Americans have refrained from changing

it since it was made part of our Constitution nearly two centuries
ago.

If now, for the first time, an amendment to ''marrow the operation'" of
the First Amendment is adopted, a precedent will have been established
that may prove too easy to follow when other controversial decisions
interpreting the Bill of Rights are handed down. Certainly, the
religion clauses, which have served America so well, should not be
| amended, absent the most pressing reason - a showing proponents of
these amendments have not made. The Constitutional experts whose names
appear below urge Congress not to approve the prayer amendments.

(Names of institutions given for identification purposes only)

BENJAMIN AARON, Professor of Law, University of California at Ios Angeles

NORMAN AMAKER, Professor of Law, Ioyola University

BONARD C. ANAWALT, Professor of Law, University of Santa Clara

FRANCIS H. ANDERSON, Professor of Law, Albany Law School

CHARIES E. ARES, Professor of law, University of Arizona

DENNIS WAYNE ARROW, Assomate Dean and Professor of Law, Cklahoma City University
School of Law

C. EDWIN BAKER, Professor of Law, University of Pennsylvania

FLETCHER N. BALDWIN, Jr., Professor of ILaw, University of Florida

GORDON B. BALDWIN, Professor of Law, University of Wisconsin

MILNER S. BALL, Harmon W. Caldwell Professor of Law, University of Georgia

PHIL BAUM, Associate Executive Director, American Jewish Congress

CHARLES H. BARON, Professor of Law, Boston College ’

JEROME A. BARRON, Dean & Professor of Law, George Washington University Natlonal Law
Center

RICHARD J. BARTLETT, Dean, Albany Iaw School

JACKSON B. BATTLE, Professor of Law, University of Wyoming

WILLIAM M. BEANEY, Professor of Law, University of Denver

AIBERT R. BEISEL, Professor of Law, Boston University

MICHAEL R. BELKNAP, Associate Professor of Hlstory, Attorney at Law, University of

i Bouston

PAUL BENDER, Professor of lLaw, Umver51ty of Pennsylvania

PAUL BERGER, Esq. .

JUDITH W. BERKAN, Assistant Profesoor, Inter American University

ALFRED W. BLUMROSEN, Professor of Iaw, Rutgers, Newark

RICHARD J. BONNIE, Professor of Law, University of Virginia

MICHAEL H. BOTEIN, Professor of Law, New York Law School
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DAAN BRAVEMAN, Professor of Law, Syracuse Uhiversity

AIBERT BRODERICK, Professor of Law, North Carolina Central University

JUDITH OLANS BROWN, Professor of Law, Northeastern University

AILAN E. BROWNSTEIN, Acting Professor of Law, University of California at Davis

ELIZABETH BUCHANAN, Associate Professor of Law, University of Arizona

JOHN M. BURKOFF, Professor of Law, University of Pittsburgh

MICHAEL M. BURNS, Associate Professor of lLaw, Nova University

CLAUDIA BURTON, Professor of Law, Wilamette University

BURTON CAINE, Professor of Law, Temple University; President, Greater Phlladelphla
. Branch, American Civil Liberties Union

NORMAN L. CANTOR, Professor of Law, Rutgers, Newark .

KENNETH M. CASEBEER, Professor of Constitutional Law, University of Miami

RONAID A. CASS, Professor of Law, Boston University

JONATHON B. CHASE, Dean, Vermont Law School

MARTHA E. CHAMALIAS, Associate Professor of Law, University of Iowa

LINDA K. CHAMPLIN, Professor of Law, Hofstra University

RANDALL: M. CHASTAIN, Associate Professor of Law, University of South Carolina

JESSE H. CHOPER, Dean, University of California at Berkeley School of Law

ROBERT CLINTON, Professor of law, University of Iowa

DAVID M. COBIN, Associate Professor of Law, Hamline University School of Law

NEIL H. COGAN, Associate Professor of Law,Southern Methodist University

NEIL B. COHEN, Associate Professor of Law, Seton Hall University

SIDNEY COHEN, Esq.

WILLIAM COHEN, C. Wendell and Edith M. Professor of lLaw, Stanford Law School

" ROBERT H. COLE, Professor of Law, University of California at Berkeley

CHARLES E. CORKER, Professor of Law, University of Washington

ROBERT M. COVER, Chancellor Kent Professor of Law & Legal History, Yale Law Sclool

MELVIN G. DAKIN, Professor of Law FEmeritus Iouisiana State University

JOSEPH L. DALY, Associate Professor and Director, Community Law Center, Hamline

University

ANTHONY D'AMATO, Professor of Law, Northwestern University

RICHARD A. DAYNARD, Professor of law, Northeastern University

ORLANDO E. DELOGU, Professor of Law, University of Maine-

NANETTE DEMBITZ, Judge, New York

ALAN M. DERSHOWITZ, Professor of Law, Harvard University

NATHAN 7. DERSHOWITZ, Esq.

MICHAEL D. DEVITO, Professor of Law, Golden Gate University

RODOLPHE J.A. de SEIFE, Professor of Law, Northern Illinois University

DAVID F. DICKSON, Professor of Law, Iouisiana State University

C. THOMAS DIENES, Professor of Law, George Washington University

DAVID DITTFURTH, Professor of Law, St. Mary's University of San Antonio

CHARIES E. DONEGAN, Professor of Law, Southern University School of Law

PATRICIA A. DORE, Associate Professor, Florida State University

NORMAN DORSEN, Stokes Professor of Law, New York University

WILLIAM T. DOWNS, Professor, University of Detroit

FATHER ROBERT F. DRINAN, Professor of Law, Georgetown University

ALLEN K. EASLEY, Professor of Law, Washburn University

JOHN D. EGNAL, Professor of law, Western New England School of Law

VICTORIA B. EIGER, Esqg. '

JAMES W. ELLIS, Professor of Law, Unlvers:Lty of New Mexico

SHELDON ELSEN, Esq.

A.C. EMERY, Professor of Law, University of Utah

NANCY S. ERICKSON, Professor of lLaw, Chio State University

DANIEL FARBER, Professor of Law, Uhiversity of Minnesota

MARTHA A. FIELD, Professor of Law, Harvard University
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DAVID B. FILVAROFF, Professor of Law, The University of Texas
HOWARD FINK, Joseph S. Platt—-Porter, Wright, Morris & Arthur Professor of Iaw,
Chio State University
TED FINMAN, Professor of Law, University of Wisconsin
DAVID B. FIRESTONE, Professor of Law, Vermont Law Sclool
WILLIAM A, FLETCHER, Acting Professor of Law, University of California at Berkeley
THOMAS M. FRANCK, Professor of Law and Director of Center for International
Studies, New York University
MONROE H. FREEDMAN, Professor of Law, Hofstra University
BRIAN A. FREEMAN, Professor of Law, Capital University
HOWARD FRIEDMAN, Professor of Law, University of Toledo
LAWRENCE M. FRIEDMAN, Marion Rice Kirkwood Professor of law, Stanford Law School
. RICHARD D. FRIEDMAN, Assistant Professor of Law, Benjamin N. Cardozo School of Law
MARC S. GALANTER, Professor of Law, University of Wisconsin
RUSSELL W. GALLOWAY, Professor of Law, University of Santa Clara
HELEN GARFIELD, Professor of Law, Indianapolis University , .
PAUL GEWIRTZ, Professor of Ilaw, Yale Iaw School . ¥
DONAID H. GJERDINGEN, Associate Professor of Law, The University of Tulsa
HONARD A. GLICKSTEIN, Dean, University of Bridgeport School of Law
DAVID GOLDBERGER, Associate Professor of lLaw, COhio State University
HONARD QLDEN, Esq., Commission on Law and Social Action, American Jew1sh Congress
ALVIN L. GOLDMAN, Professor of Law, University of Kentucky -
ROGER L. QOLDMAN, Professor of Law, St. Iouis University
. ABRAHAM S. GOLDSTEIN, Sterling Professor of Law, Yale Law School
" JOSEFH GOLDSTEIN, Professor of Law, Yale Law School
JOEL GORA, Professor of lLaw, Brooklyn Law School
IRVING A. GORDON, Professor of Law, Northwestern University -
MURRAY GORDON, Esq.
CARIOS I. GQORRIN PERALTA, Assistant Professor of Law, Inter American University
STEPHEN E. GOTTLIEB, Professor of Law, Albany Law School
ERIC D. GREEN, Associate Professor of Law, Boston University
NATHANIEL E. GOZANSKY, Professor of Law, Emory University
EUGENE GRESSMAN, Professor of Constitutional Law, Uhiversity of North Carolina
« HARRY E. GROVES, Professor of Law, University of North Carolina
, William Nelson Cromwell Professor of Law, Stanford Law School
THEODORE E. GUTH, Esqg.
ELWOOD B. HAIN, JR., Professor of Law, Whittier College
DONALD J. HALL, Professor of Law, Vanderbilt University -
RICHARD S. HARNSBERGER, Professor of Law, University of Nebraska
BERNARD E. HARVITH, Professor of Law, Albany Law School
WILLARD HECKEL, Professor of Law Emeritus, Rutgers, Newark
JEROME HELLERSTEIN, Esqg.
LOUIS HENKIN, Professor of Law, Columbia University
LAWRENCE HERMAN, President's Club Professor, Chio State University
RiCHARD A. HERMAN, Esq. ' :
RICHARD A. HESSE, Professor of Law, Franklin Pierce Law Center
BILL ONG HING, Associate Professor of Law, Golden Gate University
WILLIAM HODES, Associate Professor of Law, Indiana University, Indianapolis
JAMES L. HOUGHTELING, Professor of Law, Boston College
HOWARD O. HUNTER, Professor of Law, Emory University
JONATHAN M. HYMAN, Associate Professor of Law, Rutgers, Newark
ELAINE D. INGULLI, Esq.
JACK JACOBS, Esq.
LOUIS A. JACOBS, Associate Professor of law, Chio State University
HERVEY M. JOHNSON, Professor of Law, Pace University
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SHERI LYNN JOHNSON, Assistant Professor of Law, Cornell Law School
FRANCIS E. JONES, Jr., Professor of ILaw, University of Southern California
YAIE KAMISAR, Henry K. Ransom Professor of Law, University of Michigan
STEPHEN KANTER, Professor of Law, Iewis & Clark College
WILLIAM A. RAPLIN, Professor of Law, Catholic University of America
KENNETH L. KARST, Professor of Law, University of California at Ios Angeles
STANLEY N. KATZ, Professor of Law, University of Pennsylvania
ANDREW L. KAUFMAN, Charles Stabbins Fairchild Professor, Harvard University
DAVID H. KAYE, Professor of law, Arizona State University
ROBERT B. KEITER, Professor of Law, University of Wyoming
CHRISTINE H. KELLEIT, Professor of Law, Dickinson School of Law
MAURICE KEIMAN, Professor of Law, Wayne State University
RONALD E. KENNEDY, Professor of Law, Northwestern University
KENNETH F. KIRWIN, Professor of Law, William Mitchell College of Law
"PHILIP C. KISSAM, Professor of Law, University of Kansas )
DOREAN M. KOENIG, Professor of Law, Thomas M. Cooley Law School
MILTON. R. KONVITZ, Professor Freritus, Cornell Law School
JOHN R. KRAMER, Associate Dean and Professor of Law, Georgetown Unlver51ty Iaw Center
PAUL M. KURTZ, Professor of Law, University of Georgia
JAMES A. KUSHNER, Professor of Law, Southwestern University :
LINDA J. IACEY, Assistant Professor of Iaw, The University of Tulsa College of Law
D. BRUCE LaPIERRE, Professor of Law, Washington University
FEDERIC S. I[eCLERCQ, Professor of Law, University of Tennessee
. CALVIN M. LEDERER, Esq.
'~ BRUCE LEDEWITZ, Associate Professor of Law, Duquesne University
JOEL S. IEE, Professor of Law, New York ILaw School
PENN LERBLANCE, Vice Dean and Professor of Law, California Western School of lLaw,
San Diego
WILBUR R. IESTER, Rufus King Professor of Constitutional Law, Uhiversity of Cincinnatti
LEON LETWIN, Professor of Law, University of California at Los Angeles
BETSY IEVIN, Dean, University of Coleorado School of Law
ROSALIE LEVINSON, Professor of Law, Valparaiso University
DAVID LEVITAN, Esq.
# OVID C. LEWIS, Dean, MNova University Center for the Study of Law
' ROBERT LIBERMAN, Professor of ILaw, Boston University
DOUGLAS O. LINDER, Associate Professor of Law, University of Missouri-Kansas City
PETER LINZER, Professor of Law, University af Detroit and Visiting Professor of Law
at University of Houston
ROBERT J. LIPSHUTZ, Esq. _
WILLIAM J. LOCKHART, Professor of law, University of Utah
DAVID A.-LOGAN, Assistant Professor of Iaw,. Wake Forest University
HAROLD G. MAIER, Professor of Law, Vanderbilt University
JONATHAN MALLAMUD, Professor of Law, Rutgers, Camden
WILLIAM E. MARSH, Professor of Law, Indiana University
WASHINGTON MARSHALL, Associate Professor of Law, Southern University
WILLIAM E. MARTIN, Associate Professor of Law, Hamline University
~ ALAN A. MATHESON, Dean, Arizona State University College of Law :
JUDITH L. MAUTE, Assistant Professor, University of Oklahoma
CHRISTOPHER N. MAY, Professor of Law, Ioyola Law School.
WILLIAM T. MAYTON, Professor of Law, Enory University
ROBERT C. McCLURE, Professor of ILaw, Uhiversity of Minnesota
WAYNE McCORMACK, Professor of Law, University of Utah
HENRY W. McGEE, Jr., Professor of law, Uhiversity of California at ILos Angeles
ROBERT B. McKAY, Professor of Law, New York University
JAMES E. MEEKS
FRANK I. MICHELMAN, Professor of Law, Harvard University
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KEITH C. MILLER, Associate Professor of Law, Drake University
LEE MODJESKA, Professor of Law, Chio State University
ARVAL A. MORRIS, Professor of Law, University of Washington
* MORELL E. MULLINS, Esq.
JOHN G. MURPHY, Jr., Professor of lLaw, Georgetown University
WILLIAM P. MURPHY, Paul B. Eaton Professor of Law, University of North Carolina
SHELDON H. NAHMOD, Professor of Law, Chicago-Kent College of Law
BARRY NAKELL, Professor of Law, University of North Carolina
IRVIN NATHAN, Esq.
VIVIENNE W. NEARING, Esq. -
ERIC NEISSER, Associate Professor of ILaw, Rutgers, Newark
JOHN H. NEU, Associate Professor of Law and Political Science, Whittier Oollege
WADE J. NEWHOUSE, Professor of ILaw, State University of New York at Buffalo
SCOIT H., NICHOLS, Assistant Dean and Director of Admissions, Southern Illinois
University School of Law
MELVILLE B, NIMMER, Professor of Law, University of Callfornla at Los Angeles
HAROLD NORRIS, Professor of Law, Detroit College of Law
RITA M. NOVAK, Assistant Professor of Law, University of Indiana, Indianapolis
ROBERT E. O'TOOLE, Professor of Law, New England School of Law
JAMES C. N. PAUL, Professor of Law, Rutgers, Newark
JORDAN J. PAUST, Professor of Law, University of Houston
STEPHEN L. PEPPER, Associate Professor of Law, Uhiversity of Denver
BILLUPS P. PERCY, Professor of Law, Tulane University
- MARC G. PERLIN, Professor of Law, Boston, Mass.
LEO PFEFFER, Esq.
HARRIET F. PILPEL, Esqg.
THOMAS M. PIACE, Professor of Law, Dickinson School of Law
HARRIET POLIACK, Esq., Professor of Law, John Jay College of Criminal Justice
DANIEL H. POLLITT, Professor of Law, University of North Carolina
JAMES F. PONSOLDT, Associate Professor of Law, University of Georgia
ANNE BOWEN POULIN, Associate Professor of Law, Villanova University
JOHN W. POULOS, Professor of:law, University of California at Davis
PHILIP J. PRYGOSKI, Professor of Law, Thomas M. Cooley Law School
g3 AIBERT T. QUICK, Professor of Law, University of Louisville
EDWARD H. RABIN, Professor of Law, University of California at Davis
LEONARD G. RATNER, Legion lLex Professor of Law, University of Southern California
NORMAN REDLICH, Dean, New York University, School of Law
DONALD H. REGAN, Professor of Law, University of Michigan
STEVEN AIAN REISS, Assistant Professor of Law, New York, University
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Establishmeut Clause.

I am Marc A. Pearl, Washington representative of the American

Jewish Congress. The American Jewish Congress is an organization of

American Jews, founded in 1918, which has as one of its principal goals
the preservation of the separation of church and state mandated by the
It is particularly concerned with ingaring that
this principle is strictly enforced in the nation's public schools.
Because S. 1059 is, in our view, incompatible with that principle, I

urge its rejection.

As a religious minority, the Jewish community is particularly
seusitive to any effort to allow religious activities in the public

schools. In a child's life, school and school officials occupy a
. W -
special niche. Their influeuce, coupled with that of a child's peers,
ed Wi Y
— _
is almost as great, perhaps greater, than the influence of parents and
VJ_M

family. Any indication, judged by a child's particularly acute
e et e T T

sensitivities, that a school or its officials favor a religion

different than that taught and observed in the home sets up a conflict
e : — '

which the child must resolve. Becauses;—as Justice Frankfurter once
T

observedf non—conformity is not the outstanding characteristic of

—_—————

children, that couflict is all too likely to be resolved in favor of
J C—Z =R
%—-_..._____\\ - -

the school favored creed.

I say this not as a matter of abstract theorizing. These
comments are based upou the sad experience of the Jewish community

across the country over many years. All too many Jewish children have

rejected thelr religioun because they felt uncomfortablewith being at

—
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°d§§ with the school sanctioned religion. Thus, our opposition to this

bill goes beyond our belief that it is unconstitutional.
Of course, we recognize that our children caunot forever be

immunized from the inevitable pressures to couform to the views and
practices of the religious majority. I am not here today to urge any

limitation on the right of the religious majority to observe its

religion, or for governmental action designed to encourage Jewish
Rather, the American

children to adhere to their parents' faith.
Jewish Congress asks only that the public schools not be employed to

magnify the pressures on students of minority faiths.

S. 1059 is a relativély simple bill. It provides that no
ided to any state or local

federal education funds may be
educational agency 1f any elementary or secondary school for which that

agency has respousibility deuies equal access to students or faculty

seeking to engage in voluntary religious activities. The bill creates

a private right of action to enforce this right of equal access.

The question of whether religious clubs must be permitted equal

school facilities is one which is being litigated

access to public
So far, the majority of.courts have concluded that

around the country.
schools must exclude such clubs in order to comply with the

Lubbock Civil Liberties Union v. Lubbock Ind.

Establishment Clause.
669 F.2d 1038 (5th Cir.); rehearing denied, 680 F.2d
(1983); Brandon v. Bd

LI

School District,
U.s.

424 (5th Cir. 1982), cert. denied,
of Educ., 635 F.2d 971 (2d Cir. 1980), cert. denied, 454 U.S. 1123

(1981), rehearing denied, 455 U.S. 983 (1982); Nartowitz v. Clayton
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County School District, F. Supp. , 83 Civ. 1A (M.D. Ga. 1983),

appeal pending, No. 83-8115 (llth Cir. 1983); Hunt v. Bd of Educ., 321

F. Supp. 1263 (S.D. W.Va. 1971); Johnson v. Huntington Beach Union

_H.S. District, 68 Cal. App. 3d 1, 137 Cal. Rptr. 43, cert. _aenied, 434

U.S. 8787 (1977); Trietly v. Bd of Educ, 65 A.D. 2d 1, 409 N.Y.S. 2d

912 (4th Dept. 1978). Recently, however, the United States District
Court for the Middle District of Pennsylvania reached a contrary

result, Bender v. Williamsport Area School Districﬁ, F. Supp.

(M.D. Pa. 1983), appeal pending, 83-3254 (3d Cir. 1983).

I believe that the majority view of the Constitution's
requirements is correct, for reasons which are set forth in the
attached amicus brief which AJCongress submitted in the Nartowicz case,
and which I therefore do not repeat here at length. In summary, it is
our view that a public high school is not a public forum, that content
based distinctions are therefore permissible, but that even if the

public school is a ic forum the exclusion of religious clubs is

justifieﬁ by the Establishment Glause. However, it is surely true that

this issue is a difficult one. Because it involves conflicting
constitutional principles, the case will almost certainly be resolved

by the United States Supreme Court. Moreover, it seems likely that the

Court will resolve it either by holding that those clubs must be

e

permitted to Function because to hold otherwise would deny students

their right to free exercise and free expression or that they must be
"N________A

excluded.
—
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Given this state of affairs, it is difficult to seewhy Congress
I

should legislate‘ankghif subject. If equa%_fggg§s is constitutionally

required, then-this bill is unnecessary. If equal access is an
uucénstitutioual establishment of religion, in derogation of the rights
of students, then this bill; too; is unconstitutional. It is éurely
true that Congress cannot attach uncounstitutional requirgﬁents to
federal grants. Finally, the bill is not necessary to permit students
to engage in purely personal religious activities. Not only do we know

of no iustance in which school officials have sought to prohibit such

activity, but it is clear to us that such activity is constitutionally

protected.

Moreover,'it cannot be contended, as it sometimes 1s, that the
bill is needed to create a private right of action, as the cases cited
above demoustrate. Existing statutory provisions, chiefly 28 U.S.C. §
1343(3) and 42 U.S.C. § 1903, are sufficient jurisdictiomal vehicles
to allow challenges. And tﬁg}e are already so many docket preference

statutes littering the United States Code that the one created by this

B

bill wilirsimply be lost in the crowd.

The cases which.have been litigated s0 far all involve high
schools. TUnlike these cases, however, S. 1059 would extend the "right
of equal access'"to the elementary schoo}s. Although the bill extends
only to voluntary activities, it is difficult for us to conceive of auny
circumstances under which elementary students would- be able to
voluntarily orgaunize their own group without the guidance of a teacher.

But it is precisely such guidaunce which 1s coustitutionally

s
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objectionable. For youuger children ir i s—the problem of

resisting peer pressure to join a particular club would be

insurmountable. Moreover, the peer pressure which would be created on

those not joining the school religious "club" would be tremendous.

The extension of the bill to cover elementary school, therefore, must

fos,

be either meaningless, or some iudicétion that the ''voluntariness"
limitation is not really a meaningful one.

Equally troubling is the inclusion of teachers within the
provisions of this bill. It is by now settled thaé teachers have no
right to conduct religious servicesin the public schools. Fink v. Bd

of Educ., 442 A.2d 837 (Pa. Commonwealth 1982), app. dismissed for

want of a substantial federal question, 51 U.S.L.W. (1983). Even

those judges who, in the Lubbock case, thought that student religious

groups ought to be free to meet, were careful to note that this was so
only if there were no continuing teacher supervision. And while Judge
Nealon in Bender was willinguto tolerate-teacher supervision where it.

was needed only to insure order, there is no question that active

teacher participation in religious clubs, such as countemplated by S.
1059, will make it impossible for teachers to maintain the posture of

religious neutrality which is required of them. As we said in the

[TV e s
brief we filed in Nartowicz:

"[Such participation] is pregnant with the danger
of administrative entanglement. Will the
supervising teacher see to it that the activities
of the group do uot become religiously
exclusiounary or that the theological statements
made do not offend other students? Will he or she
silence those who disagree with the beliefs of the
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majority? Could he or she influence, perhaps even
dictate, the subjects discussed by the group?

""Moreover, the presence of a teacher is not a
neutral factor in a student's decision whether or
not to participate in a particular club. In some
cases, students—will view a particular teacher as
a role model, and thereﬁg;é;igiggte him or her as
much as BgssibTET’_fgfg\iggiggdhigh school student
believes~that a teacher—spomsors a Youth for -
Christ -eclub—because-he—or-she believes that club
to be engaged in_a worthwhile activity -- a not
unreasouahlg_gggg&giiggﬁzz\gpat student will, as a
result, decide—to—participate in that club's
actiwities. A student whose grade depends on the
good will of a teacher will feel it advantageous
for him or Kee=to participate in a club sponsored
by that teacher in order to curry favor with tha
teacher+—Conversely, a student who desires not to
participate in a religious club may feel ill at
ease in the sponsoring or supervising teacher's
regular class because of that refusal.

"In any of these cases the decision to participate
or not to participate may be 'voluntary' in the
ordinary sense of the word, but it is not one as
to which goverument may be regarded as being
indifferent. This goverument thumb on the scale
is constitutionally objectionable, notwithstanding
that coercion is not a necessary element of an
Establishment Clause violation."
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On the other hand, the bill may only protect the "right" of

teachers to have their own religious groups. While the school

community plays a special role in the life of students,
occupy such a place in the life of faculty.

students receive the message that they should engage in

it does not
Unless one wishes to have

religious

activities following the example of their teachers, there is no more

reason for teachers to be permitted group religious-activity in school

-— even if nominally separate from-students —-- than an employee of some

other type of employer.
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S. 1059 might likewise require that the clubs receive, on the same

basis as other groups, finaucial subsidies and other forms of

assistance from school officials or from student goveruments. Although

the bill is cast in terms of "equality," the ounly decision to date

which permits such clubs to function, Beunder v. Williamsport Area

School District, did not by any means fully adopt the d;quality"
argument. The Court there emphasized that the religious club in
question had disavowed any aid from the school such as anuouncements
over the;louéspeaker, publicity on school bulletiubboards and the like.
The '"equality," thus, was limited to use of empty classrooms and unot,
as this proposal would have it, absolute equality.

It is true that our understanding of the Coustitution whick
underlies our position on S. 1059 inhibits religion in the seunse that
religion cannot control the secular goverumment, have it do religious
work, or use religious criteria in its decisionmaking. But this type

of inhibition of religion == which is what the Establishment Clause

accomplishes and was intended to accomplish, —=- is surely not

VEE
e

unconstitutional.

In sum, this bill proceeds on the mistaken, if currently
- IR e
_/,_.—-—-’—" -
popular, assumption that the relatiouship between a school and

. - M’W-—Hﬂ ) .
religious activities or speech need be no different that the

__—"—/‘ . . -
relationship which exists between a school and secular activities or

—
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speech. Govermment sponsorship of religious activities and religious

. RO
sepeech, for coustitutional purposes, is iun our view different than its

s m e

spousorship of secular gctivities and secular speech, as the very

uses testifies and as the Supreme Court

existence of the religion
- AR

unequivocaiiykhgld_#65;;dmar.
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