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New Concordat? 

NATHAN GLAZER 

WE are now buried in an avalanche of publicity and journalistic com­
mentary, anc.l even a moderate degree of analysis, regarding an up­

surge of fundamentalism. We have been told again and again about its po­
tential threat to civil liberties, to a healthy diversity of opinion, and to the 
hope that we can conduct public affairs free of the divisiveness of religious 
factionalism. 

Of course, we have been plag1,1ed through most of our history by religious­
based cpnflicts. Catholics, from the time when they increased in numbers 
owing to Irish and German immigration in the 1840's, often have been seen 
as a danger. They have been -subjected_ to prejudice, and haYe felt forced to 
create · their own distinctive institutions, particularly schools and colleges. 
In the regions where they were -numerically dominant-in the cities and 
states of the Northeast-Catholics have been feared as a danger to di­
versity and secularism by Protestants and Jews. Jews have struggled with 
the anti-Semitism aroused by their ethnic and national differences, and with 
intolerance directed against their religion, its public practice, and the spe­
cial arrangements in work, education, and dietary matters that its practice 
requires. 

But these religious conflicts did seem to be declining rapidly in intensity 
and significance in the 1960's and 1970's. The modernization of the Cath­
olic Church, which created serious conflicts among Catholics, reduced con­
flict between Catholics and their non-Catholic neighbors. There had been 
fierce divisions between Catholics on the one hand and Protestants and Jews 
on the other during the 1930's, 1940's, and 19 50's. Many of us were sur-

, prised and pleased to see divisive issues simply evaporate in the 1960's. 
Sadly, a distinctive Catholic culture also seemed rapidly to evaporate. Many 
Catholic schools closed because of the difficulty of financing in the absence 

' of public funds; Catholic colleges became less and less distinctive, and less 
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and less religious. Meanwhile, Catholic public opinion became more and 
more similar to the opinion of other Americans of the same class and ed­
ucation. Two issues still remain even after the 1960's to divide Catholics 
from Protestants and Jews-support of parochial schools, and attitudes to 
abortion. But even these issues are today no longer distinctively Catholic 
issues, and certainly not as distinctively Catholic as they were 20 years ago. 
The Moral Majority is not Catholic, and those who support tuition tax cred-

\ its and education vouchers, while they certainly include Catholics, have 
among their dominant voices non-Catholics. Christopher Jencks and Milton 
Friedman, the two fathers of education vouchers, from Left and Right, John 
Coons and Stephen Sugarman of the Law School of the University of Cal­
ifornia at Berkeley, who have indefatigably propagandized for education 
vouchers, and Senator Packwood, of the Packwood-Moynihan tuition-tax­
credit proposals, are not Cath~lic-or if one or another may be, none is 
identified with Catholic causes. 

It is hardly necessary to go through this recital to make the point that the 
new rising tide of religious issues has nothing to do with traditional Catholic/ 

r 
Protestant, or Jewish/Gentile splits and divisions: It rather pits fundamen­
talist and resurgent traditional Protestantism against liberal Protestantism. 
Jews and Catholics, both traditional and liberal, are involved-but now not 
as representatives of embattled fajths, but as citizens, because major public 
issues have been raised. In terms ·of current conflicts involving religion, Jews, _ 
Catholics, and Protestants are no longer the principal combatants, which are 
rather traditionalists . ~gainst liberals of whatever religious bacl<:ground. 

If some have been· caught by surprise-including liberal" journalists, such 
as Frances Fitzgerald, who rush to examine with concern the Moral Major­
ity, its supporters and those it supports-that is because, I would argue, we 
have forgotten a great deal of American history. And perhaps even more 
important, we have ignored a great deal of existent and still potent Amer­
ican reality. This nation has been, if anything, a religious republic, and we 
are still, to a surprising degree for the modern, industrialized or post-indus- · 
trialized world, a religious people. Ours is also, of course, a law-ridden re­
public and people. We are committed to elaborate legal processes to come 
to conclusions, and those conclusions are sometimes rather bizarre. And fi­
nally, paralleling our involvement in religion and our commitment to legal 
processes, we are committed to the market, to the free development of goods 
and services, which must inevitably undermine anything traditional in our 
society. 

What has been happening in recent years, to my mind, is that law and the 
market have created a situation in which it was inevitable that the more 
religious elements of the population would react with anger and with vigor. 
They have done so, and put a fright into those who have forgotten our reli-
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gious past, and are ignorant of the nature of the American people in the wide 
stretch of territory between Manhattan and Santa Monica. · 

· Nationalizing Morality 

It is worth pointing out, if we have forgotten it, that intense religious­
based beliefs have often directly inserted themselves into American politics, 
for good or ill. We are reminded of this in Paul J. Weber's interesting ar­
ticle on religious lobbies in the first issue of This World. Weber points to 
two major movements in American life that were fueled primarily by re­
ligious sentiment. One was abolitionism. While this encompassed a much 
wider band of American opinion and power than that represented by the 
clergy of various Protestant denominations, Weber argues that "no other 
segment of the population pursued the issue with such intensity or tenacious­
ness. No _other groups had the opportunity and facilities to raise consciousness 
to the extent religious groups did." 

Weber's second example is more ambiguous, but still shows the power of 
religion in American public life: the temperance movement. Once again, not 
only religious groups were involved. _There were progressive elements who 
saw in the wiping out of the saloon the salvation of the working man and 
his family. There was also more than a touch of anti-Catholicism, for Cath­
olics in no way shared the fervor of Protestants, and in partic_ular of the 
churches of the Protestant lower-middle classes, in opposing drink.- But at 

. the heart of the- movement were the religious grol,lps .. The manpQwer and 
womanpower, the contributi~ns, the publications, were animated primarily 
by a religious sentiment, rather than any pragmatic or rational analysis. This 
was also preeminently a "single-issue" movement, parallel to today's anti­
abortion, pro-prayer, and other efforts. And it won. It resulted in the 18th 
Amendment banning drink, an astonishing victory, which eventually had to 
be repealed by yet another amendment. 

What explains the recent resurgence of the religious Right? It is worth 
\"looking at the issues that most agitate them, and asking what has made them 
~ issues. One was the Supreme Court decision of 1973 setting standards for 
I state control of abortion-and in the process thrusting aside the abortion 
, laws of 50 states. A second issue is the concern with a rising tide of non-

\ 

traditional attitudes toward sexual and family roles, and the almost casual 
references to pre-marital sex, homosexuality, and drug use in television and 

: the mass media. A third is the ban on school prayer. In other words, it is the 

\
great successes of secular and liberal forces, principally operating through the 
specific agency of the courts, that has in large measure created the issues on 
which the religious fundamentalists have managed to achieve what influence 
they have. 
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\ This is perhaps a strong statement, but I believe I can defend it. Abor­
{ tion was not a national issue until the Supreme Court, in 1973, set na­

( tional standards for state laws. It did not become an issue because funda-
mentalists wanted to strengthen prohibitions against abortion, but because 

/ liberals wanted to abolish them. Equal rights for women did not become an 
issue because fundamentalists wanted to limit women's rights, but because 
the proposed Equal Rights Amendment raised fears, rational and irrational, 
that all traditional distinctions between men's and women's roles would be 
overturned. (That these fears were not so irrational is evidenced by the lit­
igation against a military draft for men only.) Pornography in the 1980's 
did not become an issue because fundamentalists wanted to ban D.H. Law­
rence, James Joyce, or even Henry Miller, but because in the 1960's and 

{ 1970's under-the-table pornography moved to the top of the newsstands. 
. Prayer in the schools did not become an issue because fundamentalists want­

ed to introduce new prayers or secta~ian prayers-but because the Supreme 
Court ruled against all prayers. Freedom for religious schools became an 
issue not because of any legal effort to expand their scope--but because the 

r 
IRS and various state authorities tried to impose restrictions on them that 
private schools had not faced before. (Only tuition tax credits, it can be 

, argued, is a case of an aggressive attempt to overthrow an old arrangement 
-but tuition tax credits are less a concern of fundamentalists than of Cath-
olics and conservative Protestants and Jews.) 

By· now perhaps it is hardly relevant who was the original initiator of 
these issues. But I r~hearse this story to make a simple point that ·is much 

· forgotten in the rising tide of fear: Dominant power-measured by money, 
access to the major media, influence, the opinion of our educated, moneyed, 
and powerful elites-still rests with the secular and liberal forces that cre­
ated, through court action, the changes that have aroused fundamentalism. 
What we are seeing is a defensive reaction of the conservative heartland, 
rather than an offensive that intends to or is capable of really upsetting the 
balance, or of driving the U.S. back to the 19th or early 20th century. 

The two decisions that have most sharply focused the anger of the heart­
land date back only to 1963-the school prayer decision, and 1973-the 
abortion decision. The decisions that have made it so difficult for states to 
assist private (and religious) schools date back only to the early 1970's. The 
decisions that have made it all but impossible for states and cities and com­
munities to control pornography do not go much further back. 

A Defensive Offensive 
We are in a strange political posture indeed, one in which both sides see 

themselves as embattled and endangered, in which both see themselves as 
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playing a defensive role, protecting some important value or institution 
against an attack which is upsetting a stable balance. It needs no argument 
to demonstrate that this is the posture of secular and liberal forces. I merely 
have to read my mail, which brings frequent appeals for contributions to pro­
tect, from the Moral Majority and others, the Constitution, the Supreme Court, 
and individual rights. 

But I would argue this is also the self-image and the posture of the now-

rresurgent fundamentalist religious forces. They may be on the offensive, but 
it is, if I may use the phrase, a "defensive offensive," meant to get us back 
to, at worst, the 1950's, and even that is beyond the hopes, or I would think 

1 the power, of fundamentalist religion. This "defensive offensive" itself can 
only be understood as a response to what is seen as aggression-the aggres-
sion that banned prayer from the schools, or most recently the Ten Com­
mandments from schoolhouse walls, that prevented states from expressing 
local opinion as to the legitimacy of abortion, and that having driven reli­
gion out of the public schools now is seeking to limit the schools that prac­
tice it, or to prevent any assistance to the private schools in which many 
parents-who want a religious atmosphere and a religious education for their 
children-have sought refuge. 

h We are very far, I would argue, from the time when we might have legiti­
j: mately feared the power of narrow-mindedness and bigotry as embodied in 

fundamentalist _and traditional religion. Not that there is not enough bigotry 
and narrow-mindedness to _be found there, as elsewhere. But I think we must 
make a d_istinction between a powerful and s~lf-confident movement -that 

~ould hope to reshape America in its image, and a defensive one that wants 
to protect some enclaves for traditional religion. It is not easy to draw the 
line between one and the other, but I believe what we face today is much 
more the second than the first. Let me give a few reasons why I think so. 

First, in an organizational sense, the movement is weaker than its op-
\ ponents. It is sobering-and will be encouraging for liberals and secularists 
-to see how weak the major fundamentalist, traditionalist, or conservative 
religious lobbies are in terms of money and manpower and prestige. Paul 
Weber has done yeoman service in trying to characterize the religious lob­
bies. He has located no less than 74 in Washington, of which 27 are conser­
vative Protestant. Of all 7 4 organizations, only nine had budgets of more 
than $1 million a year. Only three had staffs of more than 30-and all three 
were liberal. They are truly tiny, compared to many Washington lobbies. 

, Second, the conservative groups are for the most part quite new. The great 
vmajority were created in the 1970's. (This is yet another indication that they 

are indeed defensive, having been launched against the changes of the 1960's 
and l 970's.) As is true of all new lobbying movements, probably many 
groups will not survive. 
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{ 

. Third, the new conservative religious movements show less bias and big­
otry against other religions or minority racial groups than did religious groups 
in the past. They define as their enemies not Catholics, or Jews, or Negroes, 
but secular liberals who have introduced changes which the fundamentalists 
believe undermine religion and the family. We are not dealing with the Ku 
Klux Klan or the American Protective Association. The new movement is 
perhaps the first major fundamentalist Protestant movement that is not anti­

,1\Catholic. Indeed, it has many interests in common with Catholics, such as 

I opposition to abortion and the concern for the independence of religious 
schools. It is not anti-Jewish, as evidenced in the interesting exchanges be­
tween Jerry Falwell and Prime Minister Begin of Israel. The movement is 
not anti-black. 

Indeed, whatever the inevitable caution, quite justified by history, with 
which Jews and Catholics and blacks will view any white Protestant fun­
damentalist movement, this one is not based on religious or racial bigotry. I I believe one reason for this refusal to embrace bigotry is that fundamentalist 
Protestantism is no longer dominant in the country, and seeks allies every-

/ where-and they can be found even among conservative Jews, and even 
among blacks, who are still on the whole more religious than whites, · and 
who share, in a larger degree than white opinion generally, some of the 
positions of the fundamentalist Protestant movements, such as opposition to 
abortion. 

In any case, I do not find in the jssues -embraced by the fundamentalist 
Protestants an~thing implicitly anti-Catholic, anti-J ewisti, or anti-black, what­
ever the degree of these-feelings that one may still find among the movement's -
supporters. When I remarked they want to push the clock back, at worst, to the 
1950's, my point was that they do not envisage pushing it back, as far as I 
can see, to a time when anti-Catholic, anti-Jewish, and anti-black sentiments 
were endemic and widely accepted. They know a great deal has changed: 

r 
but they are focusing on only some things, and nothing they say, nothing in 
their stands on issues, suggest that Catholics, Jews, and racial minorities would 
be anything less than full citizens in the ideal world they envisage. 

Fourth, the new fundamentalist movement expresses points of view, atti­
tudes, that the dominant mass media-the national newspapers, weeklies, 
TV networks-for the most part reject, and that dominant elites also reject. 
Evangelists' TV audiences are much exaggerated; they do not appear on 
the TV networks or the national newsmagazines--only their critics do. 
It is interesting to compare the attitudes on religion and religious issues of 
American public opinion generally and elite opinion, as we find in the im-

1

/ portant Connecticut Mutual Life Insurance Company-sponsored survey of 
American values. In this survey, 65 percent of the public believed abortion 

l to be morally wrong, only 36 percent of the leaders. Seventy-one percent 
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f 
of the public felt homosexuality to be morally wrong, only 42 percent of 
the leaders. Fifty-seven percent of the public considered smoking marijuana 
wrong, only 33 percent of the leaders. And I suspect that if the surveyors had 
asked, a much greater percentage of the leaders would have supported the Su-
preme Court on prayer and aid to private schools than would the public. 

Admittedly, one may draw various conclusions from this division between 
leaders and general public opinion. One may find the wave of the future in 
mass public opinion. But that is not generally the way lines of influence run. 
I doubt that we are in any danger of being overrun by a religious mob led 
by fanatical religious leaders. 

The Counter-Revolution 

But my_ strongest argument for seeing the new movement as defensive and 

I 
with limited aims is that I believe we saw in the 1960's and 1970's a real 
revolution, and that what we are seeing now is an attempt at a counter­
revolution-but one which, like all counter-revolutions, will have to be satis­
fied to accept much of the change that has aroused it. 

This revolution encompassed sex, dress, drugs. One need only recall that 
in the late 1960's it was still possible for Harvard to debate passionately 
parietal rules_-when boys could visit girls, and vice versa. It encompassed 
women's roks: Twenty years ago the proportion of women in -medical and 

I law schools was about 5 percent; to~ay it is around 30 percent. It encompassed 
r. the schools,- once a place where traditional-morality and religion were taught 
' ; by teachers who were authoritative, and authoritarian-and were backed-up 
1 or disciplined by self-confident authorities. The driving forces of the revolu-

tion, to my mind, were two: The expanded reach of constitutional litigation, 
\ based on the model of civil rights litigation; and the power of the free mar-

l.. 

ket, in goods and ideas, to diffuse minority and unconventional models of 
behavior. The second faced a reduced resistance from community norms be­
cause of the power of the first. 

But what both the legal revolutionaries and the marketing experts forgot 
is that we are not one culture, but many cultures. The once-dominant cul­
ture of middle America had been driven from the television screens, the mass 
magazines, the universities, opinion-molding circles. But it still existed. The 
fundamentalists had suffered crushing defeats in the 1920's in their fight 
against revolution and modernism in the churches. They had been reduced 
to irrelevance in the Depression of the 1930's, and the war against Nazism 
in the 1940's. In the family-building period of the 19 50's, there had been 
little to arouse them. But the cultural revolution of the 1960's and 1970's did. 

I think we are in a phase not dissimilar to that described by George M. 
Marsden in his interesting book, Fundamentalism and American Culture: 
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The Shaping of Twentieth Century Evangelicism, 1870-1925 ( Oxford Uni­
versity Press, 1981 ). Marsden describes how what was the dominant intellec­
tual and religious tendency of the 1870's was reduced to irrelevance-and 
anger-by the 1920's: -

The fundamentalists' most alarming experience was that of finding themselves 
living in a culture that by the l 920's was openly turning away from God. 
"Christendom," remarked H. L. Mencken in 1924, "may be defined briefly as 
that part of the world in which, if any man stands up and solemnly swears 
he is a Christian, all the auditors will laugh." The "irreligion of the modern 
world," concurred Walter Lippman in his Preface to Morals, " ... is radical to 
a degree for which there is, I think, no counterpart." 

[ 
"The American Christians [fundamentalists]," Marsden asserts, "underwent 

a remarkable transformation in their relationship to the culture. Respected 
\ 'evangelicals' in the 1870's, by the l920's they had become a laughingstock, 
I ideological strangers in their own land ... The philosophical outlook that 

l 
had graced America's finest academic institutions came to be generally re­
garded as merely bizarre." 

It all came crashing down in the Scopes trial in Dayton, Tennessee, in 
~ 1925. Fundamentalism, insofar as the national mass media were concerned, 
[ went underground, though it still existed on a vast scale, and represented the 

\ 

outlook on religion and life of a substantial section of the American pop­
ulation. In a secon_d period of sexual liceJ].se and of changing sex roles, and 
with a new expansion of the_ ma_ss media and mass markets,- now su~ported 
by the actions of an activ.i~t bar and a responsive -Federal judici_ary (neither 
ofwhich we had in the 1920's), fundamentalism reawakened, and reawak-

1 ened too the dormant fear of theocracy. I think this fear is much exaggerated. 
It ignores the primarily defensive character of the new fundamentalist move-

,~ ment. The aim of the new movement is basically to protect enclaves of lit­
eral, fundamentalist faith and the practices that accompany it. It is in Ar­
kansas, after all, that a state provision for equal time for creationism recently 
was attempted, not in New York, or Illinois, or Texas. 

The protection of enclaves is best accomplished, I would argue, not by 
sweeping national decisions, but by practice and law and custom adapted to 
the enormous variety of our country. The temperance movement, to take a 

l
·. revealing parallel, went too far when it imp~sed one section's view of drink 
on the rest of the country. But when that dispute was finally settled by the 

, repeal of the 18th Amendment, it did not bother most people that in one 
section of the country or another, one could not get a drink on Sunday. In 
the same way, liberalism went too far when it imposed on the whole the views 
of one part of the population regarding abortion, or school prayer, or support 
for religious schools, through major cases that led to sweeping Supreme Court 
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decisions that set national standards. These major decisions made what should 
have been state and local issues, such as abortion and school prayer, national 
issues. 

A Switch in Time 

Is there a way out? I think there is. I am reminded of the Yoder decision 
of 1972, in which the Supreme Court ruled that the Amish of Wisconsin did 

~ not have to send their children to school past the age when they felt edu­
cation was useful for them. It was not a simple decision. What of the rights 
of the children who may have wished to continue in school despite their 
parents' desire to protect them from secular influences past age 14? This 
was raised squarely in Justice Douglas's dissent. There are no simple solu­
tions to conflict between overriding principles and minority practices. But 
this decision did create peace. Others may have the same effect. 

The battle lines are now drawn, as my mail pleading for contributions to 
protect free abortion, free television, and the rest daily reminds me. But I 
think a few modest Supreme Court reversals will do wonders. __ One recalls 
that in 1936 it seemed nothing could change a conservative · court but a 
radical increase in its size to change its complexion. But then there was the 
"switch in time that saved nine." 
·. Is it possible to define the switche~ that are necessary to moderate funda­
mentalist anger, _ and that may yet be acceptable to the cosmopolit~n elite? 
I would like to suggest a theme- fQr these switches: It is local option in moral­
ity, as we have local option in drink. Imagine the uproar if the Supreme 
Court were to take seriously an argument-I'm sure it could be made by a 
decent constitutional lawyer-that restriction of drink in public places is 
as much an invasion of privacy, or restriction of free speech, or whatever 
other principle one wishes to find in the recess of the Bill of Rights, as pro­
hibition on the use or sale or advertisement of contraceptive devices, or 
prohibition of abortion. There would be an uproar, and a painfully forged 
compromise would have been upset, a new round of national conflict over 

(

~.morality opened. I think local option, by states and communities, on such 
matters as abortion, Bible reading in schools (one can switch from one trans­
lation to the other, and add the Bhagavad Gita and the Koran as school 
composition changes), public assistance to private schools, and a number of 
other matters, could do wonders, and would simply and honestly reflect the 
reality that we are a diverse country. Nor would the Constitution be violated, 
even if undoubtedly many professors of constitutional law would be outraged. 

l 
After all, the constitutional principles that permitted national prohibitions 
in these areas were found lurking in the Constitution only 180 years or so 
after it was adopted. 
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Marsden comments at one point in his study that both sides, it turned out, 
were wrong in their hopes for the future. Fundamentalism was not an anach­
ronistic remnant doomed to disappear rapidly, but neither was the world 
about to be saved, once and for all. Our policy must adapt to this reality. 
The fundamentalists must recognize that at least half of us are and will re­
main skeptical and unsaved; and the secular liberals must accept the fact 
that even their rational outlook will not gain universal acquiescence. 

The arrangements that permit us to survive are those in which neither side 
imposes on the other its vision of the good society. Working out the details 
is not simple, in a society in which there is no ruling elite, and any view, no 
matter how eccentric, may find itself law if it finds the right judge. But I am 
convinced that if we withdraw from imposing the views and beliefs of the 
cosmopolitan elite on the whole country, we will find the new fundamental­
ism returning to its modest role in the American kaleidoscope: -

Commonplace Book 
Intellectuals are less disconnected from the social body than they like to 

imagine. As their attitudes shift, some cultural middlemen will always be 
around to transmit the tremors of change to society at large. The shift may not 
be noticeable at once, and may seem an entirely small-scale and private affair; 
and usually the rate of transmission requires a decade or so to be effective. 
But follow the zigs and zags of any given intellectual and you may turn out 
to be reading the fever chart of the next generation. 

William Barrett, The Truants 
Anchor Press/Doubleday, 1982 
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. · involved . delights · that not the \ove it preached but -. secular· "Whi~e Christmas" : ment be~een churcll an~ Nor in my judgment is the 
.. looked at a distance · much the ~ hostility it sanctioned .. tiad all .-but rep~acecl ••snent '. st8:te: . · .· - · ~- . principle · of separation 
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The Jews 
have come of age 

at last-and 
none too soon 
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SEPARATION ANXJm: CHURCH & STATE IN AMBtKA 

Why do American Jews so vehe­
mently reject any effort that would 
identify government with religion? 
Although the connection may not be 
readily apparent, I believe the core of 
our response derives from our impo-. 
tence as a community during the 
1930s and 40s. 

It is easy to describe that impo­
tence: As a Jewish community, we did 
not succeed in making America a 
place of refuge for persecuted Jews; 
we did not succeed in causing our 
government to pressure Great Britain 
into allowing persecuted Jews to go 
to Palestine; we did not even succeed 
in getting the United States govern­
ment to bomb the death trains and 
camps. 

Some said-and still do-that this 
was so because American Jews and 
their leaders didn't really try, or that 
they didn't try hard enough, or that 
their leaders failed to cooperate with 
one another, or that they went about 
the effort in the wrong way. But a more 
accurate interpretation is that in those 
years American Jews were simply in­
adequate to the task. 

The problem was not in our num­
bers or in our leadership; essentially, 
it was a psychological problem deeply 
embedded in the psyche of each of 
us. Intellectually, we knew then-as 
we know now-that the First 
Amendme:'.lt allowed us to petition our 
government for the redress of our 

1 grievances. But we didn't really be-

\ 

lieve it. American Jews simply did 
not think of themselves as a commu­
nity of citizens who could or should 
make heavy demands on their govern­
ment, who could or should assert 
themselves in a politically organized 
fashion to achieve goals of critical 
importance to them. No leadership 
could have cured that communal pa­
thology overnight. (Nor is it clear that 
the leadership was itself immune to 
the problem.) 

The cause of the pathology was 

Ted Mann, an attorney who has ar-
1 gued some of the major religious 

liberties cases before the United 
I States Supreme Court , is President of 
· the American Jewish Congress. From 

1978-80, he served as Chairman of the 
; Conference of Presidents of Major 

Jewish Organizations. 

obvious: The parents and grandparents 
of the American Jew in the 1930s and 
40s had been raised in Christendom, 
where they had been regarded as 
guests-usually very unwelcome 
guests. It was only natural, then, 
when they arrived on these shores, 
that they should continue to consider 
themselves guests. That they were 
now welcome guests in an incredible 
country, the likes of which they had 
never seen, was beyond their com­
prehension. They knew only that most 
!Americans were Christians, and it 
,was, therefore, likely that they were 
still perceived as "outsiders" (a likeli­
,hood sustained, now and again, by the 
~evidence). Best, then, to continue to 
be wary, to perceive themselves as 

\they imagined others perceived 
them. 

American Jews were good guests. 
They tried hard to behave themselves, 
to be quiet, to refrain from making 
inordinate demands upon their hosts. 
In brief, they comported themselves, 
vis-a-vis their government, much as 
French, Belgian, English and Aus­
trian Jews comport themselves today. 

Perhaps it was inevitable, given 

1 
the nature of the American society, 

, that American Jews gradually would 
undergo profound psychological 
change and begin to view themselves 
as insiders. That is , of course, what 

. happened. The shock is that we 
! achieved that sense of at-homeness l not, as so many had predicted, by 

shucking our Judaism. (That, after all, 
would not have been very persuasive 
evidence of genuine ease.) Instead, we 
came to feel free to assert ourselves, 

· as Jews. 
In my view, that transition-it is 

not too much to call it a transforma­
tion-was not inevitable; it was the 
result of very purposeful planning. 

Extraordinary creativity character­
ized Jewish life from 1944 through 
1948. The death of one out of every 

1 three Jews in the world served as a 
dreadful but potent catalyst. And Is­
rael was in the process of being 
recreated: If American Jews were to 
continue to be as passive as they had 
been in the previous decade, the new 
nation would not have a chance. 

Out of this creativity came, for ex­
ample, new organizational structures 
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Soviet Jewry activists, Independence Hall, Philadelphia, 1971; (inset) Rabbis at Soviet U.N. mission, 1977 

in American Jewish life, intended to hundreds of litigations in state and 
create unity where there had been not federal courts, with no let-up for 34 
merely division but divisiveness. years. It has been animated by a 
And beyond the internal workings of \ deeply held belief that American 

I the community, there were two other '. Jews would never engage in effective 
thrusts-both, as it happens, under- political action to fight for their own 

1 taken at the initiative of the American · vision of what America must be if the 
Jewish Congress-that were particu- , f Ontinued to view themselves as 
larly significant. For their impact was ' guests in a host (Christian) country. 
not only structural; it reached, as well, This 34-year struggle, especially 
the psyche of American Jews. It af- in its early years, was deprecated by 
fected not only their self-image but many in the Jewish establishment 
also_ their understanding of what who believed that it would do more 
ought to be the proper relationship be- harm than good-in the 19?.0s and 
tween American Jews and their 60s, by those who opposed a Jewish 
government. struggle against white Protestant 

The first of these initiatives was a Americans to remove the Protestant 

{ 

program of political action by Jews religion from government schools, 
and their allies to obtain legislation in and in the 60s and 70s, by those who 

1 states throughout the nation that would opposed Jewish involvement in the 
make discrimination in admissions to effort against Catholic Americans to 
universities, in employment and in prohibit use of taxpayers' funds for 
housing illegal. Success came re- the support of parochial education. 
markably quickly, and the results- Gradually, however, the Establish-
rapid professionalization and educa- ment was won over, and, by the early 
tional attainments-are evident today. 70s, the effort to insure the Constitu-

The second was the decision, in tional intention of separation between 
1948, to concentrate the legal efforts church and state had become the pre-
of the American Jewish Congress in vailing view of Jewish Community 
the area of church-state separation, a Relations Councils throughout the 

\ decision that is still the Congress 's United States . 
top priority. That effort has been re- The victories that punctuate those 
lentless. It has involved literally 34 years are filled with significance 

I for American Jews. When, for exam­
: pie, a unanimous United States 
I Supreme Court concluded._ in the 
i early 60s, that prayer and Bible tead­
: ing had no place in our public 
i schools, it was a clear message that the 
' Jew no longer lived in Christendom 
i but in the first truly plural society in 
I history. And when the Supreme 
1 Court decided that government could 

not support parochial education. the 
message was that voluntarism in mat­
ters of faith was not simply a crazy 

ew idea of Madison and Jefferson 
00 years ago, but an idea that was 

fundamental to the American dream in 
our own time. 

Perhaps historians, looking back 
upon this period from a substantial 
distance, will better be able to evalu­
ate the various reasons for the 
obvious transformation of the Ameri­
can Jewish community within our 
lifetime. The Holocaust and the guilt 

· of the survivors (and all of us are sur­
vivors), and the creation of the State of 
Israel and the wondrous deeds of Is­
raelis in the face of overwhelming 
odds have had an effect upon the self­
image of Jews the world over. But the 

1 legislative removal of artificial bar­
riers against the advancement of the 
American Jew professionally and 

Moment / 27 
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educationally, and the constant restate- to bring prayer back into the schools 
ment during the past 34 years by the and to give federal tax credits for tu­
highest courts in America that church ition payments to parochial schools 
and state must be truly separate, have and to criminalize abortion. All 
directly affected the Jews only in would be negative symbols. 
America, permitting us to think of We must not let it happen. We can-
ourselves as Americans in a new way. not afford any regression in the 

Let there be no doubt about the psychological transformation that 
transformation. In the early 1970s, the has taken place in the American Jew~ 
Soviet Jewry effort turned into a ish community in the past 
movement through which American generation. We cannot afford to live 
Jews demanded that their govern- our lives timidly. The times require 
ment help free persecuted Jews in the that we continue to be the highly po­
Soviet Union; 270,000 are now free. liticized Jewish community we have 
Such a stringent, constant, nationwide become. Everything we hope to ac-
and coordinated demand would have complish, not only the security of 
been unthinkable just 10 years earlier Israel and the freedom of Soviet Jews , 
and was unthinkable in the 1930s and but also the realization of our vision 
40s. In the mid-70s, AIPAC changed of a great, humane, prosperous and 
from the quiet, small lobbying aper- pluralistic society here in America, 
ation that it had been for so many years 1depends upon it. 

\ 

into the major force on the Hill that it / All of the current efforts to Chris­
has since become. The AWACS battle tianize America must be fought, and 
of 1981 symbolizes, more than any- must be fought by American Jews. 

\ thing else, the transformation I am This is a matter of the very highest pri-
j talking about. An American Jewish ority. And it will tax our resources, 

community consciously took on an ad- for I would expect that there will be as, 
( ministration supported by the single many litigations on church-state is-

most powerful special interest group sues in the next four years as there 
in America-big business-and did were in the past 34. But there simply 
so with no allies, not even •he State of is no other ethnic or religious group in 
Israel. American Jewry was united in this society with as much at stake, or 
that battle, and fought it openly, above with as much vigor as is required. 
board, in every way as free men and The newer immigrant groups-
women. We lost, as we are likely to and there are many that are non-Chris-
lose many battles against determined tian-stand in relation to the 
administrations joined by big busi- American government as we did 50 
ness. But we lost nothing either in years ago, too unsure of themselves 
self-respect or in the respect of others . and of their rights and privileges to be 

( 

And, clearly, if the battle had not assertive. Those main-line Protestant 
been fought, far more weapons would groups whose leaders, at least; agree 
have been sold to America's so- with us, will make good allies but do 
called "moderate" Arab allies in 1982 not feel the threat to their self-image 
and 1983 and 1984. Simply put, we . and self-interest that is required to as-
are now a factor to be reckoned with. sert these rights with the earnestness 

It is against that background that that the situation requires. As for see-
the attitude of American Jews toward ( ular organizations (such as the 
the current church-state struggle I American Civil Liberties Union), 
must be viewed. For just as a Supreme which agree with us on most of the is-
Court decision invalidating Bible I sues, they simply are not able to 
reading in the public schools was an stand up in front of a court, as we are, 
important positive symbol for and state that we will not be made 
American Jewry, so a decision strangers in our own land. 
permitting the government to pay for So the battle is ours to wage, to 
the erection of a nativity scene on pub- I win if we persist. For the greatness of 
lie property would be a negative j this nation is that as we wage the bat-
symbol. So is the law passed in Au- I tie, we do not seek an "exception" 
gust 1984, permitting religious clubs from the American norm; we seek, 
to function in public schools. So I instead, its preservation. 
would all of the many current efforts 
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On 
Wallace v. Jaffree: 

Putting prayer 
in its place 



Hard cases, according to a well­
known legal maxim, make bad law. In 
Wallace v. Ja.ffree-the "silent prayer 
case" -the Supreme Court is likely to 
prove that the old aphorism is alive 
and well . Here is a matter that brings 
together issues of moral fervor and 
problems of constitutional law in a 
way that is likely to throw Establish­
ment Clause law into flux for decades 
to come. 
· J affree was argued before the Court 
in early December 1984, and the 
Court is expected to hand down its de­
cision before the end of its term in 
June 1985. 

The specific matter at hand in 
Jaffree is the constitutionality of an 
Alabama state law that permits use of 
secondary school time for silent prayer 
or meditation. But it is not only the 
fate of the Alabama law that is at stake 
here-or even of similar laws in 
other states . (At the latest count such 
laws had been enacted by 23 states 
besides Alabama.) J affree is also 
likely to provide the most significant 

_ judicial signal in two decades regard­
ing the constitutionally permissable 
balance in church-state relations. 

All this said, Jaffree remains an 
odd candidate for celebrity status. It is 
essentially a local case with an idio­
syncratic set of facts and an odd 
procedural history. Its preeminence 
was thrust upon it during the appellate 
process-a result of the accident that 
it was the handiest vehicle at just the 
time when a series of fundamental 
constitutional questions required 
resolution. 

The plaintiff, Ishmael Jaffree, is a 
legal services lawyer whose children 
attended the Mobile County public 
school system. His complaint in­
volved a practice that was peculiar to 
his local schools. At the start of the 
school day teachers would lead their 
classes in brief, supposedly non-sec­
tarian prayers. The particular prayer 
varied according to the teacher. As an 
agnostic, Jaffree contended that this 
practice constituted religious indoc­
trination and therefore violated his 
children 's constitutional rights. 

David Spiegel is a Washington, D.C.­
based attorney who writes on a 
variety of legal subjects, including 
First Amendment issues. 
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Having failed to settle his differ­
ences with local officials through 
administrative processes, Jaffree 
brought suit in federal court. 

Were that the whole of it, the matter 
might quickly have been disposed of 
as a quirky local issue . But Jaffree 
chose-after his suit was already in 
progress-to broaden his claims. In 
addition to challenging the local 
practices of Mobile County, Jaffree 
now contended that Alabama's entire 
statutory scheme involving prayer ob­
servance in the schools was 
unconstitutional. 

In fact, the Alabama laws in ques­
tion do go a good deal further than 
those of the typical meditation stat­
ute. Not only do they permit silent 
prayer; they also allow teachers to 
lead willing students in a special, 
state-prescribed prayer. 

This latter feature had been added 
by the Alabama state legislature dur­
ing a special session called by the 
state's then-governor, Fob James, in 
the summer of 1982. Supposedly writ­
ten by his son, the prayer in question 
has been ref erred to as the "Fob James 
Prayer." In tone and content it was 
similar to the one already in use in the 
Mobile County school system. 

Now, therefore, Jaffree had chal­
lenged not merely local practice but 
state law-and highly visible state law 
at that. Yet still the case might have 
passed virtually unheralded had it not 
been for the involvement of an unpre-

l dictable lower court judge named 
·1 William Brevard Hand. 

Following a trial, Judge t{and con­
I eluded that both silent and spoken 
i prayer and, for that matter, virtually 
! any state-authorized religious prac-
1 tice, are constitutionally permissable. 

In so doing Judge Hand swept aside 
several decades of Supreme Court 
case law that barred any form of 

, spoken prayer from public schools. 
1 

"The United States Supreme 
l Court," the judge asserted, "has erred 
· in its reading of history." Portraying 

himself as a "voice crying in the wil­
derness," Judge Hand found that the 

'. First Amendment of the Constitution 
prohibits establishment of a national 
religion only. Individual states can do 
as they wish. "The judiciary," con­
cluded the judge, "has amended the 
Constitution to the consternation of 

the Republic." 
After an appeal to the Eleventh 

Circuit Court of Appeals-an inter­
mediate rung in the federal judicial 
system-Judge Hand was abruptly re­
versed. "Judicial precedence," noted 
the appeals court, "serves as the foun­
dation of our federal judicial 
system." Citing the same Supreme 
Court decisions that Judge Hand had 
ignored, the court found that both si­
lent and spoken prayers are 
unconstitutional. 

By now, however, the case had 
gained the momentum that was to 
bring it to the nation's agenda. 

The next step was a request for a 
rehearing, which ended with four 
justices of the circuit court (a minor­
ity) issuing a dissent in which they 
argued that the constitutionality of si­
lent prayer represented a unique 
issue, one that warranted additional 
review. 

The state then petitioned the Su­
preme Court to review the case. 
Normally such requests have little 
chance of success. However, in this 
instance a powerful ally-the Reagan 
Department of Justice-took up the 
cause. 

"To hold that the moment of si­
lence is unconstitutional," stated the 
Justice Department brief, "is to insist 
that any opportunity for religious prac­
tice, even in the unspoken thoughts 
of school children, be extirpated from 
the public sphere." 

On April 2, 1984, the Court agreed 
to take up the issue·. (As for the 
unconstitutionality of spoken prayer, 
here it simply affirmed the lower 

1 court.) 

(
I In this winnowed-down form 

Jajfree presents a sharp constitutional 
, dilemma: Is a moment of silence an 
l advancement of religion by the state? 
·Oris it a relatively innocuous way of 
pleasing everyone (or almost every­
one) without off ending First 
Amendment values? 

There are no easy answers to these 
questions . 

On the one hand, it can be argued 
that the case raises no new issues. 

1 Meditation statutes can be viewed as 
yet another ploy to circumvent the var­
ious Supreme Court cases banning 
spoken prayer in public schools. The 
same arguments the Court applied 
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there can readily be applied to silent 
prayer: The apparent purpose and ef­
fect of meditation statutes is to 
advance religious observance; they 
affect a large and impressionable audi­
ence that is unable to make the kinds 
of fine distinctions that lawyers and 
judges make; finally, no matter what 
their intent, the laws will entangle 
teachers and administrators in a no­
win area-an area where neutrality 
may be an unattainable goal. 

On the other hand, meditation can 
be viewed as the ultimate compro­
mise-a way of defusing a long­
standing constitutional confronta­
tion. "Silence operates in a perfectly 
tolerant, neutral and libertarian man­
ner," notes the administration's 
amicus brief. "What is done within it 
remains a mystery. Each boy or girl 
may meditate or pray . . . each is 
equally free to think about yesterday's 
football game or tonight's date and no 
one will be the wiser." 

If lower court opinions are a guide, 
then the administration's viewpoint in 
Jaffree has little chance of success. 
Of five federal court cases on the sub­
ject (including Jaffree), only one-a 
1967 Massachusetts case-ended 
with a court upholding a silent prayer 
statute. 

But the judicial numbers game 
may be deceptive, for it rests on inter­
pretations of Supreme Court 
decisions,· most of which are more 
than 20 years old . Using recent Court 
case law as a guide, it appears likely 
that a majority of the present Court 
will be receptive to the Alabama 
position. 

In its recent decisions involving the 
Establishment Clause, the Court has 
strongly emphasized pragmatism over 
strict constructionism. It has held 
that the mere fact that a statute or prac­
tice has religious overtones does not 
necessarily violate the First Amend­
ment. This is so even if those 
overtones offend certain minorities . 

Thus in a 1983 case the Court 
found that having a Presbyterian min­
ister lead daily prayer observances in 
a state legislature was "part of the fab­
ric of our society." As such, any 
offense to minority religious scruples 
does not rise to the level of a constitu­
tional problem. 
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SEPARATION ANXlm: OMKH & STATE IN AMBKA 

And in a controversial decision i handed down earlier in 1984, the 

I 
Court, by a 5-4 majority, found that a 
government-sponsored Christmas na­
tivity display in Pawtucket, Rhode 
Island, did not violate the First 
Amendment. 

Eschewing a "crabbed reading" of 
the Establishment Clause, Chief Jus­
tice Warren Burger concluded in the 
Pawtucket case that the religious sig­
nificance of the display was overrated. 
A Christmas creche, observed the 
Chief Justice, is essentially a "passive 
symbol." Its essential purpose is to 
"engender a friendly community pur­
pose of good will in keeping with the 
season." 

Under such logic, moments of si­
lence might likewise be viewed as 
constitutionally harmless. They are a 
neutral act-an attempt to accommo­
date differing viewpoints without 
favoritism. At worst, those who do not 
wish to pray will learn about the vir­
tues of silence. 

But the world outside the court­
room is unlikely to conform to this 
benign vision. Religion is inherently 
an arena of passion. That which is 
neutral to one person may easily be 
deeply offensive to another. The 
school's best effort at impartiality 
may still be repugnant to those whose 
mode of religious observance does 
not call for quiet prayer. It may also be 
offensive to those, such as Jaffree, 
who do not believe in prayer or in 
God. 

Moreover, silent prayer can also 
serve as a "foot in the door"-an in­
vitation to further school-sponsored 
religious observances that explicitly 
ignore particular minorities. 

This is the underlying premise of 
the dissent in the nativity case. "The 
City's action should be recognized 
for what it is," noted Justice Brennan 
on behalf of the Court's liberal-cen­
trist bloc, "a coercive, though perhaps 
small , step toward establishing the 
sectarian preferences of the majority at 
the expense of the minority. " 

The Brennan logic applies to silent 
prayer, as well . 

"Anything in this area that gives a 
green light to schools will be 
misread," notes Mark Stem, Assistant 
Director of the American Jewish 

Congress Committee on Law and So­
cial Action. This is one of the many 
groups that has filed amicus briefs in 
the Jaffree case . 

Silent prayer, contends Stem, is 
motivated by a belief that "promoting 
religion is a duty of government." 

"Once you concede that," he con­
tinues, "it becomes hard to find 
stopping points that protect minority 
rights." 

It is unrealistic to expect a consti­
tutional law suit to be filed every time 
one of these stopping points is 
reached. Litigation, for most people, 
is not an everyday activity. The typi­
cal person would probably be willing 
to let grievances slide . And even if a 
case is brought, there is no guarantee 
that courts will be sympathetic. 
Apart from normal judicial biases, 
there is the further reality that court 
calendars are already overcrowded. 
Judges are likely to become increas­
ingly impatient with a flood of local 
disputes such as the one at issue in 
Jaffree. 

Perhaps the most intriguing ques­
tion is why the Supreme Court chose 
to take up the Jaffree case in the first 
place. Cases that blend constitutional 
law with morality, religious principle 
and religious belief do not lend them­
selves to judicial "bright lines ." 
Indeed, whatever "line" does emerge 
in Jaffree is likely to be a pastiche of 
concurring opinions, providing, there­
fore, confusing guidelines to the 
lower courts in years to come. 

The Court, understanding the 
complexity of the law and the sensitiv­
ity of the issue, might simply have 
refused to review the circuit court de­
cision, thereby leaving the matter of 
the silent prayer issue to be decided 
another day. 

But the lure of history is powerful 
indeed, and the issue, as it has come 
to be debated across the land, is one of 
vast passions . The question now is 
not merely how the Court will decide: 
it is whether the decision will help re­
duce those passions, or serve further 
to inflame them. * 
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The creche 
and the sukkah: 1 

Another view 1 

SEPARATION ANXlm: CJfUROt & STATE IN AMERICA 

Few public issues exercise our hopes 
and our fears as viscerally as those that 
fall under the rubric of "church-state 
relations." Most of our discussion of 
these questions has been grounded in 
the American Constitution and its 200 
years of history and interpretation. 
But, as Jews, that is not the only 
grounding-place available to us. 
What if we also view these issues from 
the perspective of an older, longer 
life-history than those 200 years-that 
is, the.history of the Jewish people? 

If we were to do this, I think we 
might find that the ways in which we 
have celebrated the great Jewish festi­
vals offer interesting-and even 
important-clues for examining the 
current issues of "private" and "pub­
lic," "community" and "state," 
"religion" and "politics." 

For two thousand years or so, the 
Jewish people have celebrated the 
great festivals "in private." We have 
held Pesach sedarim in our many sep­
arate houses; we have built sukkot in 
our many separate families and 
neighborhoods; we have fasted for 
Yorn Kippur in our many separate 
synagogues. 

We have not gathered, en masse­
in masses of human beings-to cele­
brate these moments of remembering 
and renewing . 

It was not always this way. When 
the Holy Temple still stood in Jerusa­
lem, the festivals were times of great 
public gatherings. Hundreds of thou­
sands of people tramped their way to 
the Temple-leading thousands of 
sheep at Pesach time, carrying thou­
sands of branches of the luliiv and 
fruits of the etrog when Sukkot came 
around. 

The great pilgrimage festivals 
were marches, demonstrations, ral­
lies. Imagine the impact of these 
ancient great assemblies on the people 
and on the government. For such 
great masses of people signal power-

Arthur Waskow is director of the Sha­
lom Center of the Reconstmctionist 
Rabbinical College in Philadelphia 
and the author of a number of books, 
including Godwrestling and These 
Holy Sparks. He is one of three au­
thors of "The Binhweek of the World: 
The Sixth Day," which appeared in 
these pages in October 1984 . 

political power, the power to change 
the world. That is why in our day hun­
dreds of thousands of people come 
from their separate places to gather in 
Washington, D. C., to protest social 
injustice and the nuclear arms race. 
They gather to show each other, the 
government and the world that to­
gether they possess the power to 
change the world. 

And that is why hundreds of thou­
sands of people used to gather in 
Jerusalem. For them, Pesach was a 
physical replay of the Exodus from 
Egypt, that "general strike" of "ex­
ploited workers" who never came 
back from their "mass demonstra­
tion." When these crowds oflsraelites 
gathered at the Temple, to whom 
were they demonstrating their power? 
Perhaps to the Pharaoh of Egypt, 
whose power their ancestors had for a 
moment broken-or perhaps to the 
smaller "pharaohs" of the Canaanite 
kingdoms or the "pharaohs" of the 
northern empires: Babylonia, Assyria, 
Persia. 

But it has been almost two thousand 
years since our people gathered in 
this way for the festivals. WhY.? Be­
cause during this time we did not 
have political power with which to 
shake governments and remake the 
world-at least not the kind of politi­
cal power that comes from 
concentrated numbers. 

What did we have instead? 
The rabbis taught that the Jewish 

people must experience holiness, joy, 
freedom not in great public demon­
strations but through communal 
gatherings in the very nooks and cran­
nies of the Roman Empire. We could 
no longer expect to change the world 
by marching a million strong; now 
our effort was to make our scattered 
households and communities into 
models of justice, peace and holiness. 

Our rabbis were right for almost 
two thousand years. But is this still the 
truth about the Jewish people? For 
now, in the wake of another dreadful 
decimation, the Holocaust, we have 

, regained some measure of political 
power. In Israel, the Jewish people 
rules a modern nation-state of proven 
military strength. And in America, 
the organized Jewish community 
holds considerable political clout. So 
now we can ask a new question about 
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Religious symbolism on public property: the White House creche; (inset) Sukkat Shalom, Lafayette Park 

the festivals: Can we return again to 
some form of marching, rallying, 
demonstrating? Can we use these fes­
tivals to change the world? 

At the Shalom Center, where our 1 mandate is to bring Jewish perspec­
!j tives to bear in preventing a world­

wide nuclear holocaust, last year we 
asked ourselves this question about 
Sukkot. We remembered that in the 
traditional prayers each evening we 
say, "Ufros aleinu sukkat 
sh' lomecha-Spread over us the 
sukkah of Your shalom, Your peace." 
And when we look at the sukkah, we 
realize that because it is so fragile, so 
open, so vulnerable, it is the kind of 
"house" we could live in only if we are 
at peace. It is the house into which 
we invite ushpizin-the holy guests 
and the poor, the hungry, the home­
less. It is the house that brings us 
closest to the world of trees and 
grasses-the world of all endangered 
species. It is the inverse of a fallout 
shelter. 

What is more, the rabbis said that 
when the Temple stood there were 70 
sacrifices during Sukkot in honor of 
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' the 70 nations of the world-that all 
1 

should live in peace, justice and pros­
perity. The Prophetic portions we read 
for Sukkot look forward to the messi­
anic future. The German-Jewish 
theologian Franz Rosenzweig called 

. it the festival of "redemption"-the 
1 

time when we bring in the great har-
: vest of all our work, the fulfillment of 

all our efforts. 
So Sukkot could be a time for us to 

' build our separate sukkot at home and 
synagogue-and also to build Sukkot 

! Shalom in central public places 
! where many Jews could assemble, to 
1 make public our message. 
I Could we do this? Yes. We could 
: build sukkot in public places: 
I Lafayette Park near the White House, 
i Boston Common, Daley Plaza. But 

should we do this? · 
Some said we should not. The ob-

1 jectors were people who agreed with 
our views on disarmament, but who 
feared the confusion of religion with 

' the state. 
Why did their fears surface now? 

Because several recent events 
seemed to flow into a common stream: 

the Supreme Court decision uphold­
ing the Pawtucket creche, efforts in 
Congress to pass a Constitutional 
amendment favoring prayer in public 
schools, the recent talk among Presi­
dent Reagan and some strong 
supporters of his administration 
about state support for making the 
United States a religious, even a 

, Christian, country. 
I What the critics said to us was, I "How is this different fr?m a creche? 

How can we oppose the creche and 
support this?" 

But-we answered-this isn't the 
state's sukkah. This sukkah is a cri­
tique of the State, not a creature of 
the State. We will pay for it, we will 
build it, we will sit in it, dwell in it, 
pray in it, speak in it. 

Doesn't matter, they said. First of 
all, we oppose the building of creches 
on public land even if they are pri-

1 vately paid for and maintained. And 
second. this will look like the same 

1 thing. 
The result of this dialogue was a 

compromise. We first built a Sukkat 
Shalom ori private ground-the 

l \· 
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George Washington University 
campus-near the White House­
and then on Sunday morning of 
Sukkot, we took some of the 
branches from that sukkah and used 
them to help roof a.sukkah that we 
then built in Lafayette Park itself. And 
on that Sunday, in the "yard" of that 
Sukkat Shalom, we had a rally for 
peace,,against nuclear proliferation, 
for a mutual and verifiable freeze in 
the manufacture, testing and deploy­
ment of nuclear weapons. Then we 
took this one-day sukkah down. 

Was this a profanation of the whole 
idea of a sukkah? One wise and 
clever Talmud teacher pointed out that 
our "portable" public sukkah was like 
the first sukkot, those our forebears 
carried from place to place in the 
Wilderness. 

For the urgent moment, it was not 
a bad compromise. But the issues run 
deeper. 

From the side of those who opposed 
the sukkah, the real issue was a 
deeper fear: that all the movement to­
ward prayer in public schools, 
creches on public land, "Christian" on 
the tongues of public officials-all 
this was leading toward a Christian he­
gemony in which all Jews, all 
Buddhists, all other religious minor­
ities, all secularists would be 
outsiders . 

And from the side of those who 
urged that Sukkot Shalom be built on 
public land? 

Perhaps their deepest fear is that 
secular symbols are not deep enough 
to challenge the destructive power of 
an unbridled secular state. From this 
perspective, the reason that religious 
symbols like the sukkah speak so 
deeply to us and to others is that it is 
precisely a religious question that is 
at stake: the truth and value of moder­
nity versus the truth and value of the 
ancient religious traditions. 

Today, all around the world, there 
emerge signs of a religious Great 
Reawakening. This reawakening is 
rooted in deep doubts about modern­
ism-doubts expressed either in 
regressive, restorative religious move­
ments that utterly reject modernity, 
movements like Khomeini's or 
Kahane 's-or in renewal movements 
like that of Martin Luther King, Jr., 
which try to infuse the better aspects 

of the modem "project" into a pro- their own political beliefs, if at the 
, found religious vision. : same time Jews were vigorously 

For those who see themselves as building sukkot? Are our fears rooted 
part of such a Reawakening, who ! in an earlier era when we felt both 
draw from their religious traditions the : very weak vis-a-vis the non-Jews of 
strength and knowledge to prevent a America, and very weak in regard to 
world disaster, it seems self-destruc- our own religious and cultural roots? 

, tive to leave behind their own deepest · Has nothing changed? (Maybe not!) 
symbols when they move into public I Maybe there is a more "Jewish" 

I spa~~ in order to take public j way to prevent Christianization than 
I positions. i to take comfort in a bland, homog-
j For them, that Sunday of Sukkot in I enized-secular culture? Is not such a 

Lafayette Park made the issue almost bland culture more likely to lead to as-
amusingly clear. For elsewhere in similation than one where Judaism, 
Lafayette Park that day, there were Christianity, Islam, Buddhism and 
live-in tents that had been set up by other religions are intense, vigorous 
another religious group. They had and publicly visible? 
been named "Reaganville," as sym- If we explore this path of thinking, 
bols of the Reagan administration's we might find that certain themes of 
disregard for the needs of the poor Jewish history echo with certain 
and homeless. With the two symbols ways of understanding the American 
juxtaposed, it seemed obvious that Constitution. On the Jewish side, our 
the sukkah is a Jewish "tent," a poor ancient practice-making the festivals 

I 
person's home turned into the symbol into demonstrations of political 
of sharing. Why should a secular-or power and social values-may make 

j not-so-secular-tent be kosher for I sense in a new context. Now that we 
conveying this message, but a sukkah , have real political power, perhaps we I not? Should people who arrive at l should once again bring the authentic 
their political views out of religious I meaning of our festivals to bear on 

I conviction disguise their own deep- i public policy-by celebrating them 
: est symbols that way? For Jews, does ' in public, en masse. 
1 this mean that we say-for exam- If we do we will be strengthening, 

pie-to those of us who are 
I 

not shattering, the First Amendment. 
· passionately committed to.ending the For the Amendment is a one-way 
: nuclear arms race, "Join SANE, or the "wall of separation." It forbids gov-

Freeze Committee-but stay away 
I 

ernment to shape religious life. It 
, from Jewish symbols, hence also from . does not forbid religious communities 
I Jewish life?" : to seek to shape governmental policy 

Are liberals who are sensitive to on great public issues. 
pluralism and the religion-state issue And indeed, for at least the next 
trapping themselves into a position generation, it is very likely that more 
where they concede the use of reli- : and more public discourse on the 
gious symbols, with all their potency, I great public issues-the fate of the 
to the right, which has no inhibitions earth, the fate of the poor, the fate of 
about using them? After all, the freedom-will be cast in religious 
secularist position lost the Pawtucket terms. The fact is that not only the 
case. Politics and constitutional law language we use about the issues-
are often a game of leapfrog. If the but more deeply-the very way the 
rules have "changed" (or gone back to public issues are understood·; may 
what they were 30 years ago), how more and more arise from religious 
long do we sit on the sidelines and let world-views. 
others play the only game in town, If so, I hope the Jewish people will 
and when do we decide to use the new bring its own sense of the wisdom of 
rules to advance pluralism, liberal- Torah into the great public arena-
ism, our own vision of religion? l rather than either withdrawing from 

As for those who fear the Chris- ! the debate altogether, into a 
I tianization of America: how I privatized religion, or relying on a fro-
I dangerous would it be for Christians I zen secular modernism as its way of 
'! to put up creches in public spaces as an thinking. * 

expression of the religious roots of 
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Rights Group Seeks 
Changes at GB? Outlet 

By PETER J. BOYER 

Operation PUSH, the minority ' 
group behind the boycott of CBS 's 
Chicago television station, has as.ked 
the station to sign an agreement man­
dating dramatic increases in t11e 
number of minority anchors, report­
ers and managers. 

The proposed agreement, which in­
cludes a provision for monitoring 
compliance. also asks the station, 
WBBM, to contract with minority­
owned businesses and to donate $10 
million to the United Negro College 
Fund and $1 million to black organi­
zations chosen by PUSH. 

The proposal, called the "WBBM­
TV Covenant," has been a point of 
discussion between boycott leaders 
and CBS executives since last 
December. A copy was obtained hy 
The New York Times this week. 

Neil Derrough, president of the 
CBS stations division , said yesterday 
that it "would not be realistic and 
right" for CBS to accede to some ol' 
elements of the PUSH proposal. "It is 
our responsibility to manage the sta­
tion," Mr . Derrough said. "If we 
signed this covenant, we would be 
giving the responsibility to them, 
we'd be giving the authority to 
them.'' 
Demotion Prompted Boycott 

a white anchor, Bill Kwtis. Mr. Kur­
tis, who had been anchor of the "CBS 
Morning News," had enjoyed im­
mense popularity at WBBM before 
going to work in New York, and was 
returned to Chicago partly to stem 
WHBM's ratings slide. 

The station, once the most success­
ful in Chicago, had lost its standing to 
the ABC · station, WLS, a circum­
stance further complicated by the , 
boycott. PUSH has distributed thou­
sands of anti-CBS bumper stickers 
and posters throughout Chicago. Re­
search by WLS indicates that the CBS 
station has lost some black Viewer­
ship, but Mr. Derrough, while ac­

. knowledgillg WBBM's ratings de­
cline, has put the blame on factors 
other than the boycott. 

CBS executi1res have suggested to 
PUSH that the network's record on 
minority employment is good and 
that further efforts have been made 
since the boycott to bring minorities 
into the station. In a letter to Mr. 
Hardy last January, Gary Cum­
mings, former general manager of 
the station, noted that CBS had hired 
or promoted two minority producers, 
a director, a researcher and a writer 
since the boycott began. 

Mr. Cummings was dismissed· 
earlier this month and replaced by 
Mr. Rodgers, who is the only black 
general manager of any network­
owned station. Mr. Derrough said that PUSH has 

not yielded on its proposals. The Concessions Sought 
group has not changed its position, Among the concessions PUSH 
even after the appointment last week asked of CBS are these: 
of Johnathan Rodgers, who is black; gThat WBBM establish a 40 per-
as vice president and general man- cent employment quota for blacks 
ager of WBBM. and Hispanic employees at the sta• 

The Rev. Henry Hardy, chief nego- . tion. 
tiator for Operation PUSH, said yes- ' . grhat WBBM hire two male mi-
terday of the proposed agreement, nority anchors - black or of Hispanic 
"It is a serious document to be taken origin - for its weekday news broad-

Left: Camera Press 

The Rev. Jesse Jackson, left, who met with black employ­
ees of CBS yesterday in New York, and Johnathan Rodg­
ers who has been named vice president and general man­
ag~r of WBBM-TV, the CBS-owned station in Chicago. 

!Ion of its insurance and advertising ~ine p~rson," said Mr. Hardy, but he 
business to minority companies, as added his belief that the employment 
well as pledging 18 percent of procur- of black women impeded the progress 
ment expenditure, ranging from of black men in white-<lominated 
painting to cleaning, to minority con- businesses, such as the news media. 
tractors. "The black ma le has always been 

'1ThatWBBMprovide$20,000schol- ~castrated by white America," Mr. 
arships to Chicago minority students, Hardy said. "Black women have al­
create a Black Policy Institute budg- ways been used to keep black men m 
eted at $150,000 annually, donate $10 their place." 
million to the United Negro College Mr. Hardy said that young black 
Fund and "contribute a minimum of men needed role models other than 
$1 million to Black organizations athletes, and that black men at the 
designated by PUSH." anchor desk would be an ideal image. 

"If they would gi1re us that, it would "Instead of getting a virile, charis­
be fantastic," said Mr. Hardy. "But matic black anchor, they use a black 
we realize the reality of negotiation." female," he said. "The black man is 
He said the group recognized that it always portrayed as less a man than 
was not likely to receive full compli- he really is." 
ance with its request. The Rev. Jesse Jackson, founder of 

PUSH, said last week that the boycott 
Request for Male Minorities of WBBM was the first effort in a 
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at face value. but we don' t just expect ' casts. 
them to come in and sign it." · <JThat the station conduct at least 

"It is a document for discussion," 35 percent of its business with black-
Mr. Hardy said, adding that PUSH owned banks. 
might be willing to move away from gToat 25 percent of WBBM's legal 
some of its requests. work be done by black or Hispanic 

PUSH has been boycotting WBBM lawyers, and 35 percent of the sta-
since last October, when Harry' Por- lion's outside accounting work be con-
terfield, a veteran anchorman and a tracted to minority accountants. 
black, was demoted to make way for ·. 'lThatWBBMagreetoassignapor-I 

One request - the hiring of two campaign to increase minority par­
male minority anchors- has CBS ex- ticipation in the news business. The 
ecutives taken aback. WBBM cur- group has. said it might extend the 
ently has three white male anchors boycott against CBS nationwide. 
n its w~ekday newscasts, and a Mr. Jackson was in New York yes­

black woman, Robin Robinson, an- terday to mt)et with members of the 
boring Its Sunday newscasts. But Black Employees Association, a 

PUSH has specifically asked for male group representing black workers at 
anchors. CBS. 

"That black woman is fine, she's a Mr. Rodgers, meanwhile, is faced ~ 
with the dual task of repairing a fa!- a 
tering station, an important revenue s. 
source, and dealing with the black . 

,·:.{omm~it¥!. "In my m/nd,}'.',l'l:yilJ_e· E 
- ----~-------.,..-~•.;t.:l' -i'eslaerit and•: ge'ne~ r:·, . . :vt '. 
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Blending 1'!iM 
Cuban Arrival~ of 1980 
Hit Miami Very Hard· 

' . 

But Assimilated Well 

T.he 1~5,000 Mariels Brought 
~ ;_ Problems Local Hispanics 
: : . Did Muop. to Help Solve 

Thousands of Serious Felons 

• ' By ROGER LoWENSTEIN 
SJ.fl.ff Reporter of THE w ALL STREET JOU RN AL 

MIAMI-Linda Berkowitz remembers 
t}le Mariel invasion of 1980 as well as any-

,. Qne. does: 
Y;· ·• "Someone called me down to Tamil}mi 

1t Pai-k and said, 'You won't believe who has 
.' l . ; . .• got,ten off the boat.' I saw rows pf pris-1 
l • .:Oners with tattooed bodies and shaven 
f ; heads.' ', · · , · 
f"t ' :· In tile .next few weeks, as 125,000 Cu-
/ 1-. ' · bans began pouring into Florida, Miss Ber~ 
~ ~ ,· : kowitz recalls, Miami became a changed 
,\i . .city: ~fugees were sleeping under high­
'. l · ,ways, on houseboats, In tents and beneath 

\ ~•. ~ ·· ·· he Orange Bowl bleachers. Racketeers 
'1\ • rolled up profits from faked IDs, and offi-
l' ·: ~ia\~ with experience in. dealing with hurri­
-yr ea.ryes and floods began trying to feed, pro­
k · ' C!!SS and resettle one of the largest convoys 
-11~ • ··of immigrants in the nation 's history. i: Five yeats later, Miami is even more 
t· t hanged, but the Mariels-who were seen 
1' . as the dregs of Cuban society-are easing 

t 
their way Into American life. "It has 

• turned out miraculously well," says Miss 
BerkoWltz, the Miami district director of 

f the .state health department. · 
r · . Blending In . ' 
l' The Mariels got little help from govern-
} rnent but a lot from Cubans who had come 
\,, here earlier. And while a minority turned • 
t. ! out to be criminals, most of the 100,000 who , 
, settled 'in South Florida seem to have as- \ 

i · ·, slmilated wen: "Their integration has been 
1. very good." says Msgr. Bryan Walsh, the 

· :\ executive- director of Catholic Community , 
-~ •· Services. ''.They have disappeared into the 

· ., .. • ·overall Cuban society." · · ' 
.' 1. Rodolfo Gouthmann's first day In Mi· 
· ·; •. ami was June 25, 1980. He moved in with , 

his father, a mechanic who had arrived 10 
years earlier. "We had a typical Cuban 
dinner-rice, f)eans and pork," he recalls. ' 
'fTl1e 1next da}' w~ went to work." • · 

Mr. Gouthinann had a series of seven 
. .( ' ,jobs-welding steel, fixing automobile 
\'/··J v-:transnussions-over- the next three years, 
• and he also wa.-f out of work for stretches. 
, •But when his father-in-law lent him $2,000, 
. · e--started a small but thriving business re-
. .. ~pholstering carsi , . · . , 

• •There .was nothing daunting about the · 
presence of people. like Mr. GQuthmann 
when they arrived one at a time, but Ml, 

~fpl\1 . took In not, one but 100,000. Mariel 
'.Seemed to sWlng open a door In the city's 
psy~e, •. exposin; mistrust between Anglos, 
~(acks. and Cubans. · ·· · 

:It, la\¥""11Yas enacted ·banning the· use of J... 
-~p3lli.S}!,i_n c~nducting the official business 

. . ~f Dade County. MllnY Anglos themselves 
' began; o · feel like · foreigners, struggling 

, • ; with -~ e Spanish of Cuban store cler~ and . 
• sun'O tided by Latin rhythms. · · 

( , , "Tl\e~ was rioting by blacks, an under- ' 
). l l}ing cause of which ·seemed to be the , 
. : ' riot¢rs1 sense of ,displacem~nt by immi-·1 

. Mts 
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.- -Bo1·ling Over , ;,~~ ;1 ·1 

' ; . ·:, .. ,... . : . 
,. Even . befo~; Mariei () _--of. 'Dade _', 

, 'bounty's resideiHs . were}~rn. :~erseasft \ 
: \, New York City~ by compal'f¥>rtf1S:~~t t~ri.~1 \ 

1 • etgn-born. After the boathft!'f'.Mlin'i.tf,.b~~·- ·1 
.i:ame an overheated meltinit,,pot;:--.:_~ot,jus(-~;' 

r of Latins but of Indians. of :Asla!fs:~d, ~sf:" 
,i .. peclally, of Haitians, whot;Jlad .cmne ju~t, ~ 
t .. before _ the~ Mar.tels: In hundr~s-,'4(Jf ~µnt1 \1 boats,-: ' . '. ,, '. _'., .• ' .. :v•. . . ',,.\,,. ·,\ 

:-· "In \;ve;to~lttii!ti( . 
1pii : '8 

. . stopped going -to the coun@;;hos· . al be; ,:_ J 

\

·•.' •. _ cause they_· didn
1

t.-.: like wait• in•. g···•·:·,.•fO. r th~.· (~th .. '·:· :1 .. ~ ... · · 1:• bans and Haitl~s( say~ Mar.:vt~ bunn, ·a · . . ·. 
I• , black psychologist ~·See•ng:':ffi~et'!~lg~ , 
. people made Miami seerr(_Jl~'.'!f. dtnnping . . : 

;_ _ ground . ._People _felt l_ike ~~~,' ~~rjJo~ing_: }" . 

~f tn1:~-i~ ~'s~ns·~\hey l)adi_·i :~1~1r~~/, } 
·;1-' 'the· Mariels arrived, murders, inf Dade -;, 

, ! County rose to 515 from 320. \,:,'\ ;~~, 0 
i, . , Miami Beach became ·. a · haven .- for , ·y 

Mariel criminals and vagrants; and.some · I' 
('• of the retired people there began to leave.. 1 

t Such problems had been growing -before · j 
i i M~rtel, . notes Iris-; Maxwell, !a•. longtime' 6 k real-estate agent in Miami Beach. But, af0 lJ 
i ter Mariel, cfime did increase . . "', :\f- , , ~ 
. _ Robert Stephenson, of the Dade .Mia.ml ~ 

Criminal Justice Council, estimates•, that , 
15,000 to 20,000 could be criminals:, Most • , 

...,,..- · . are petty offenders, he says, but roughly 6;•- ' 
·,} ooo are hard-core felons. ..-;s;,.. , •· '- 1 

+ · Who Was Who? .· : :· · . •";·(;f.::_: :)i 
.1~- . '·;.;_1 The issue o(~Ji6'exactl/-tif~::t'.1' _ •i 
~ti , · lire was confused from the statkRefugee~l' 

~ · began leaving Cuba In April 1980' from th~ J 
:· .port of Martel an·d the flow ccintiniled lint!( 
_ October. Cuba · forced the boatst rriaffy:_pf' 

which had been. sent by relative ~ 
i ,\U.S.-to give passag~lo convi . 

. . tal patlenl$1 too. The'U.s.· had 
_ _'.f · ·_of telling whoiw'M :'. Who< •· · , _ 

I t ' ... The vast: maJonty~a < . . . ". 

'Pie-have begun the_,:proeess~ ~ pplyii\g:, 
:for U.S. cltizenshlp, and almost· · f tl'!~m 

,. '.are wlthout -Cflmlnat: records · ,.;· lJ,S~; 
-Juan Clark. a , $OCI01oglst; w ett;Jt4-· 
:Martels; says mostof th~ ne · .. , .. , ... · ·\Y~,t 
blue-collar or middle-class.Cuba~pe<>ple :· ... ~ 
not too 'different from.those · .. · · omcr1 

1 Jn the 1970S,'q~~,¾, .·'4.ajf,, .. : ,ffl.f · · · , 
'· . ,, . . Mr; Clark i'~hd'.'i~liiei it' 
;; 'Community _College, .says tha . . 

· 'Martels . ~ad· been; Pt<>fe~slon~:: ~ 
:agers in Cuoa;· The:_1:~erage :_ .. ~~ ; 

·t , :nine years of.schoolinti~sUghtlt: .... ~,, ~~'-· 
-'· • • ' Please Turn to Page·17, ·oolutmrt~ ·, , 
•. • 4. 
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Bl d. I • · r sfon station; Channel 23. l3ut he has hardly en Ing n: : '.' 1 1
' -• 

1
'' ' Begun to lose his Cuban identity. Although 

' · • • , a success at work~ he IS ,·,zoco to see Cuba". 
t Cuban'Arrivalsof 198() 1 • d uncbmfortabl~ spealcing English.- On 

' · · M 'Weekends he often returns to Key West, 

M ti Ad. !.I.. d W · }l •whe~ •he sa}'S. h~ gazes..:out a.cross the 
OS y JUSte ' e watet--' towatd bis -honietand. ' , ' .• ) ' 

·· · The Cuban support~netwbrle was ·ctu· , 
• , t. , •. Continued From 'First 'Page'· eta! / b'ecause federal eft.tgee jsslstarice l 

• • · 1 didl1 ' reach: the· majontt of Martels for was 'tile average for Cubans who arrived in '. early a ' year: What's ·more "the Reagan 
Miami with less fanfare in the 1970s. ,, administration cut off pasic' relief pay-

Mr. Clark, who surveyed the. Mariels , ·ments after 18•months (previous refugees 
with Alejandro Portes of Johns Hqpkins , ' had been given 36 months of suppbrt). Job­
University two years ago, says that unem• ' training- funds weren't made available un­
ployment among them was relatively ti! 1982. "This is the grpup that ·got the 
hlgh-27%-although the figure was lower I least help from government," says Msgr. 1 
than for some other immigrant groups and . Walsh of Catholic Col1)inunity Services. 
may have · diminished since. Some 55% of , • Local · authorities are ~till preoccupied 
the working Mariels were either self-em· · with-the Mariels. There 'ls a sizable com· 
ployed or working for other Cubans. "They murtity of drifters in Miatni Beach, and the 
were absorbed by the Cuban enclave econ· · county jail has more than 100 people sleep-
omy after only three years," he says. Ing on mattresses on the floor. 

Still some of the earlier waves of Cu· · But people say that the burden is 
bans l~oked down on the newcomers-as 11',shtinking . . for lnstil.llee~ Im the first year 
less educated less cultured and blacke:c. · after Mariel\ the number of households re· 
some older C~bans saw th; Mariels as a' ceiving ,·food stamps in the Miami area 
threat to their own assimilation. "Cuban- soared to 120,000 from '93,000. But the num­
Americans felt they had made it,·• a relief . her ,has fallen In every year since and is 
worker says. "All of a sudden, Cubans no~. down to_ 74,000. · : . . . 
were at the bottom." · The Manels aren ta s1gmfi~ant fwel-

" , -' , fare) . burden,',' , Miss Berkowitz says. 
The peo~le who had come earl!~~ Roughly two-thirds, she adds, stopped tak· 

treated u~ as 1f we had come out of_ caves, . i g elief payments before their benefits 
says Mar10 Lopez, who took a job m a car· n Ir d 

h bf f. d' k h l ·exp re . . , . . , , , , 
~~ e. ore --Jn m~ wor as a J?SYC O 0- . ._ Various ll.nal%ts· :say the economy has \ rs,, whicn was his profession m Cuba. . absorbed the Marlel~thout seriously dis· • 

When I told a woma~ t~at I l!k~d her art placing other workers. Wage and employ-· 
nouveau lamp,~~~. said, Ph, you ve hear~ . ment rates in Dade, for instance, haven't 
of art nouveau. fallen relative to · the rest of Florida. 

But for the most part, Cubans estao- · "The fixed-~ie tlieory"'..:. the notion that 
lis~ed in Miami s~I?ported the Mariel~. and as ' aliens come eacq American gets a 
their help was cnt1cal. Andres Valeno, an smaller slice-"is crazy," says Lawrence 
artist, moved in with his sister in Hialeah. Fuchs, a Brandeis University historian. 
''A group of her friends-some I knew, · "Economics l0O'says if you want to grow, 
some I didn't-took up a collection for me . 'you need capital and labor.''. . 
and rai_sed $f ,000." For good measure, they Perhaps no Institution absorbed the 
threw m a 73 Chevy, he says. , Mariels better than the schools. After a 

Mr. Valerio sold his first painting two ' year of Intensive English and bilingual ed· 
weeks later and built up · a clientl!le ' ucation, most of the Mariels went into nor-
through the Cuban grapevine. He and his ma! classes. , , 
wife, a nurse, bought a house on a quiet Unlike their parents, the s'tudents had 
street. "We made it," he says, "because grown up under communism. They were 
the Cubans here have buying power." fast learners but often had trouble adjust· 

The Cuban subculture eased the transi- ing to life in South Florida. "They were 
tion fo~ Miguel Rodriguez, too. The young_ . commies," say:;; amy .Wills, who teaches 
mechanic has two jobs; the first, at a ,English as-a second ianguage at Miami Se­
C!lrysler-Plymouth dealer, could almost'be nior High School .. "They would come to me 
in Latin America, so dominant are Spanish , and say, 'Comrade so-and-so wants to see 
speakers there. At the second, at a Sears, you in the guidance office,' " she says. 
Roebuck store, he has a Cuban boss. _· · . Juan Martinez, ·an·1s-year-old senior at 

Whatever alienation he might have'felt .'Miaml High, has-won two school prizes as 
is long gone. "This job ends at 5; then I go . !· a playwright. He has a refugee's insecur­
home, change my shirt and see my farn- ity: forever fearful that his world might 
ily," he explains, lowering the hood of a , someday again. furn topsy-turvy. But it is 

· red Chrysler LeBaron. "The job at Sears · neartentng to watch Juan struggle throu~h 
doesn't start until 5:30." , · ·· second-year French and lapse into Eng-

' The"ease with which Marlels haV'e fitted ·Jish-hls adopted 1£>ngue~when he needs 
• into Miami's Cuban culture may have at . an explanation. It seems clear at schools 
least one drawback; it has slowed their as· such as Miami High that Mariel children 
similation into the mainstream, English· : are learning-or have learned- English. 
speaking America. Mr. Rodriguez, for ex· . Just a handfl)fr,emain in remedial Eng· 
ample, proudly asserts that he could live · ltsh courses, which now are populated with 
anywhere in America. But the fact is that' more recent .arrivals from El Salvador, 
most Mariels have remained in Miami. Nicaragua and South America. "As far as 

"I was lucky to land in a Hispanic we're .concerned, Mariel ls history," says 
city," says Eduardo Suarez, a cameraman Peter Nelson, the vice principal at Miami 
in Cuba. In Miami, Mr. Suarez got a pro- High. "We don't know who the next group 
ducer's job at a Spanish-language televi• will be, hnt I'm sure we'll g~t them." 
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The 
judiciary 

in the 
administrative state 

JEREMY RABKIN 

T. ,,,ct,.o,dina<y aoti<•i»n of the 

federal courts in recent decades is often attributed to the pm lifer- ,e:~ 
ation of new claims against tlw state. As popular expectations of.:..,, .. ;., 
government have expandc,d: so ''incvitably'"-as many commc·ntators 
assure us-have the responsibilities of the cnurts been mnltiplic><l 
and extended. And indeed the rhetoric of the welfare state seems 
to invite broad judicial involvement in public affairs. President 
Roosevelt describ<'d the New D<'al as pointing beyond the promo­
tion of the general welfare to the establishment of "a st•cond Bill 
of Rights," embracing "the right to a useful and rcmunC'rative job," 
"the right of every family to a decent home," "the right to adequate 
medical care"' and "the right to a good education," among others. 
What could be more natural than to have the judidary protect 
and enforce these new rights, as it had always protected citizens· 
rights to liberty aud property? 

It takes some effort to recall that, at the outset, harmony betv.:.een 
the judiciary and the welfare state did not seem natural at all. 
Before Roosevelt devised his court-packing plan in }937, the fed­
eral judiciary was regarded as one of the prime bari/ers to expan­
sion of the welfare state. The subsequent accommodation between 
the judiciary and the welfare state brought with it a far-reaching 

;,: I 

;, 
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i 

L ~""""' ~,:c;~ .. ,~~~0£,~ .i,. 

··-.:~;if-0~µ6~:'li~\J~t~~;i,;J~yJ4t{::?tf 
fr;m it·~ardian· o·i private iighb arid-represeotatl: 
to a managing partner in the modern · administrative state. 

Decades of acquiesceJKe 

The authority of the American judici.uy was originally conceived 
i!J rather mfrrow terms. "'The province of the court," Chief Justice 
~farshall insisted in Marbury v. Madison, ·is, solely, to decide on 
the rights of individuals. not to inquire how ... executive officers 
perform duties in which they ha'i.·e a discretion." The courts would 
r<'vic:w the legality of govNnment actions only at the behest of 
thos1· whose liberty, or property-whose own private rights-were 
irnmcdiatdy threatened by the government. Even challenges to the 
r·<1Hstitutionalily of a particular law could only be brought by those 
dairning that their own pnsonal rights were threatened by its en­
f"n-<'meut. \\!here govcmmt'nt did not directly coerce private con­
duct or tak1· priYatc property, its decisions received no more ju-
1licial attt-utio11 than those of a private person in his own affairs. 

This ~till ldt c<insidt•rahk room for the application of judicial 
brakes to gov<'rnment expansion, however. Chief Justice Marshall 
wa~ 1.calous in enforcing the' <.·onstitutional prohibition against state 
laws "impairing the obligation of contracts." Late in the nineteenth 
century, his s11c<:,'.ssors began to strike. down state labor laws which 
inlNfrrctl \\ ith "liberty of' contract." a right ostensibly guaranteed 
by the Fourtc<·11th Amendment, Such decisions as Lochner v. New 
l'ork-in whic·h thP Supreme Cmut struck down a maxi.mum-hours 
law for bakery wor!,crs-havc '."lltered the folklore of the modem 
judiciary as willful attempts to read u1issez faire economics into 
tlw text of the Constitution. But in truth such judicial hall.ings at 
paternalistic legislation were rather exceptional even at the time. 
Prevailing l<·gal doctrines were 'quite able to accommodate the 
<'mC'rgence of new health and safety regulations ( at the state and 
local level) in the early decades of this century. The Court"s con­
frontation with the New Deal did not stem from its skepticism of 
paternalistic legislation, per se, hut rather from its efforts to up­
hold what it regar:dtd as essential principles of the constitµtiooal 
order-and what New Dealers regardP<l as fundamental ~ to · 
the 6Xpal1Sion of "affirmative government." 

First, the Court felled several major New Deal ~nt$-U . 
it had struck down a few pieces of progressive legislation iii pre-
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'itons and accommodations that make for· r.esponsive goveµtfoent. ' <~ 
, In pr~vious gcncrntions, the overwhc!miJil:t, majority of A~ericans . . _ '.j 

had indeed regardC'd federalism as -the most vital guarantee of self- .. j 
govcrnmmt. Bat by the early decades of this century, many pr<>· .· ;i 
grcssives had (·ome to rq.i;anl federalism as an obstacle to active 1 

government. Fearing loss of business to their neighbors, states \ 
would "0 oulv so far in raising tax burdens and extending reg-
~tlatory 

0

contri>ls. Fc·deral tax<.•s and regulations promised to be 
quicker and morP L'omplet<•--if only the federalist limitations, still 
nurh.trcd and enforced h~• the Supreme Court, could he swept 

aside. 
The Supreme Comt also strnck down two New Deal enactments 

tl1at delegated too much law-making antl10rity to administrators. 
This was the first time th<' "non-delegation" doctrine was actually 
used to invalidate an ad of Congress. -But from as far back as 
Marshall's timc, the Court ha<l repeatedly warned that unduly 
vague or open-endC'd laws would violate the fundamental princi­
ples of constitutional government. To the justices, the non-delega­
tion doctrine was an essential guarantee that administrative activity 
would be constrained by law and that "law" would he made by 
elected representatives, not hy unaccountable officials. 

To the New Dealers, however, the- non-delegation doctrine seemed 
as anachronistic as frdcralis111. Congress, they insisted, could not 
possibly have enough timC', enough tC'chnical competence, nor 
enough political fortitude to make all the policy decisions involved 
in the regulation of a modern industrial economy. Sound policy 
required administrative fkxibility and wide scope for the exercise 
of administrative expertise. 

In fact, traditional jurisprudence was not uniformly hostile to 
· executive discretion, or indifferent to the claims of admilistrative 

expertise. That is why the federal courts refused to interfere in 
execufr,e affairs, except to protect private rights-and generally 
held to a narrow or negative understanding of rights, embracing 
little beyond the right to be free of unauthorized or unconstitutional 
government coercion. But vague statutes would undermine even 
this role, since no reviewing court could then be very sure of what 
regulatory or administrative decisions were or were not authorized . . 

•",.. .~ 1: ·:-. ~· . ' •·~· i~·-· :. 

,.~1~1'-~~;,~ -~_./,~~~Jy~~Y.~~~~/ •i·~,-:: '•,:,',:.~,---
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· ~lll~~ij;~-pi~~d~~:'./ _ . . . , 
sociati~n; for makin$ j@iclal re;vww too -.. ·. . 
imposing excessively formal procedures on ad _ _ 
( which would have facilitated closer judicial rev( .. 
cisi.ons). · ··'.••:·· , 

The eagerness of the New Dealers to loosen judi~ · 
administration was, like their impatience with fed#~· 
non-delegation doct.rinc, partly a result of their re.t;:enl _. 
with unsympathetic judges. But the general concem 'to_ t• , . 
dicial review also reflected a general suspicion of the ruW 'of 
and of the c1;nccption of legal rights that sustained it; A if.'. · 
of ''legal realists" in the better law schools ha<l inculcat~,tlie : 
ing that legal issues were inseparable from econo~ic ~d,' _. 
policy questions. And if one shifted attention in this way from·~ 
rights to sodai consequences, the obvious conclusion was tbat'.~ ~----{> 
putes should he setth-d by those witl1 the relevant expertise,~~ {ii;.~x: 
information: specialized administrators rather than judges. ~ 'j;\ 0?/>, 
conh•mporary text on administrative law candidly ackno~m;;))\r,: 
that cntrnsting "the <lt' tcrmination of individual rights and in~~r -,i:;,i{ 
to regulatory ag(•11 cii ·s "cannot but make those rights more ~ .: , · ;>; 

nnd more n ·sponsi\'<' to uncertain factors of discretion,~ as beij~- :. 
"the newer philosophy of sodal solidarity." By contrast. "~ ".nta,'.;, 
~ystcm of adjud k·ation by courts . . . applying supposedly ~ -;~\ i 
rwnt rnlt•~ of law" pwceeded with a "single-minde<;l atten&n''4tt· <_'1 

the individual ri ghts of the parties immediately before t:h(i·:~ ;./\X 
with only aecidental regard for the interests of the public at~'<;;.;_­
or foe exigmeics of social policy. , .. " 1 _ . ::;:::;{ 

On the whole, _the NC'w Deal succeeded in impressing these:,:ji,,':,':/t· 
titudes nn the fedt•ral judiciary bv the end of Roosevelt's ~j-;:,_{:,; 
term. Fortified by the rapid accession of Roosevelt appof11~:'~ #t' 
1937 ( eight in four years), the Supreme Co_urt rcpudiated.:VQ~:}::'>< 
of constitutional precedents with astonishing speed and· ~ f}}t 
Little more was heard of a constitutionally-guwteed ~ Rief:;:/\ 
contract, or of the other nineteenth-century <i<?ctrines that_~ ·~ ; i:f 
been invoked against economic regulation. No prot:,lem,. it-~ •>i:,fi 
was so clearly the pro\.ince of the states or so clea,dy Joaal.:~'.:, ''"""~';,f; 
acter that the Supreme Court would not sanction a:Jederai-· ·.-:,,'t 

No delegation of authority to administrators waJJoo <?pijt i~ 
for the court~ to accept, and few administrative· gales tOA'<.~ :, 

' . . /:ff··.:" ;•,~; 
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The ~rown -ca~;: by contr~; :was idisi:'.: . 

who charged that ~ucation in se:gr~a.tea -~ 
inferior to that of whi~e students. •The Supr~;'. • :;~'.• 
its way to treat the case as a p~ohlem of inet,tti~i~( 
of public services, rather than a question of ."$blt~t•~ . · ·'i' 

the C. urt began by noting that the status of _publ~~~~~~ .:,,',l' 
greatly changed since the enactment of the Four(eeniJi_\ ':.~: ·.~ .:,~~ - i~!.•·:./;£: 
in the aftermath of the Civil War. "In approachiQg tliit~a:<:)/, 
today, th(' Court stressed, we "must consider public :edu~~rili~~,:;::: 
the light of .. . its present place in Ameri~ life 't~~Jj~•l\,,. :; 
Nation .. .. In these days it is doubtful that any chiid piAly,;,,i:~ \>.::: 
ably he expected to succeed in life if he is denied the o.~poftiiaj.~/._•; -~ 
.>f an cc!ucation." The 0-.urt's reliance on social sci~ evi~~~{> ): 
purporting to .demonstrate that segregation "has a tendency tp:[,:i:;2';; ... . -' 
tardJ the educational and mental development of ~egro:~',t:":. ·/ 
was not a gratuitous embellishment, as has sometimes been da!mca~ 
but a central link in the argument, once the issue ~ frariled .:fi:i. 
tt>rms of qualitv-of-scrvice. :··.,.,,{ !: • 

, .~ . . . 
The Court's rhetorical strategy in Brown undoubtedly. bi&ds~ ... · · 

thing to <lo with the nature of the case-which was, after !lll~:,Jbogf 
the distribution of public benefits, not about state regulation:-Qf· ., -.·, 
commercial activity, as in Plessy. But it would not ha~·~ :/~ ·.· · · ''. 
possihlt! to treat Bror~n as a claim about personal lihertr,{~ :_, · ,\ 

•. the argum, ·:, ! of Justice Harlan's famous dissent in Ple.i,y~ .~ :.: ... · 
the Court did precisely this in Bolling v. Sharpe, its decl.sioll ~{ 

i~g down compulsory school segregation in the D~. of. ~~-·,t· :: i 
bia, handed down the same day as Broten. Since the. P'.~:nut~.~ ··· / 
AmendmPnt prohibits only the states from denying •~~f~,'\.' 
tion of the laws," the Bolling decision was forced to ~ -,1,a~:.,:· . J 

:~;y I~!t~r~;:~::~~~~uf1:~:n;::;;;i;;t ~~~~,1:_:' _:; i/ 
in part: "Liberty under law extends to the. full range c;t~,- '·) 
which the individual is free to pursue, and it_~ :11e.~ ~-::, ;/ 
except _for a proper governmental objective. ~ : ~ ;~~ ~:': •1 
education is not reasonably related to any pi:o~. , -.: .. . ' ' : ,· ,. -.' 

jective and thus it imposes on Negro children of. die.' · ,,., ., '' >< !.: .'I 
?>lumbia a burden that constitutes an arbiti:aty d¥~~ ,'. _1' 

hberty .... " .• ; .. ~.~-; : }: -~-- :I 

-, - ... ···~--)~\/:~ ·:·: 

...... , . 

~ii~~~~~,i~¢~y·" 

' . . ... _.· . . \·· .' :- -.).,~':."' ,,.,, , 

The wider. ~nifi~e of IJrown 
. ·~ ~f 

-(:Qnventional wisdom traces the reemergence of judicial · power \.. 
. ,'Ir,ick . tc, the Supreme Co\1rt's historic 1954 decision in Bmu:n v. 
·BO(lt'd of Education. [n hindsight, the Brown decision has in<lced as­
~l)med the dimensions of a founding myth, the Marbury v. Madison 
of the modern judiciary. To the defenders of judicial activism in 
th~ 1970s, Broicn b<'camc the> shining model of the proper judicial 
role.,--breaking through offkial timidity and political d eadlock to 
champion the cause of the oppressed-and the ultimate rejoinder 
to all arguments fqr judicial restraint. Even in scholarly debate on 
teclmical quest-ions of court jurisdiction or procedure, Brown even­
tually achieved the status of a definitive argument-stopper. As Owen 
Fiss (himself a passionate advocate of judicial activism) has ob­
served, it became enough by the late 1960s to show that a tradi­
tional jurisdictional or procedural norm co~flicted with Bro11:n to 
prove that it could no longer he maintained. 

The power of Broten derives largely from the abhorencc witl1 
which all decent people regard the system of racial segregation 
that Brown attacked. Ilut the authority of that decision also owes 
much to the deft way in which it twisted traditional jurisprudence 
to the perspective of the welfare stat~. Brown <lid not simply over­
rule Plcssy v. Ferguson, the notorious 1896 decision that established 
the doctrine of "separate but equal." It also cast the meaning of 
constitutional limitations in a new light, encouraging the judiciary 
to play an ambitiously new role in managing the welfare state. 

However lamentable the n•sult, the Plessu case came to the Court 
in a perfectly traditional way. Plessy was arrested for violating a 
Louisiana law requiring "colored" passengers to be seated in sep­
arate coaches on railroad trains. The Supreme Court, to its eternal 
disgrace, held that the Louisiana staute was a "reasonable" restraint, 
"enacted in good faith for the promotion of the public good." But 
the Court took for granted that the central- issue was the justifi­
ability of such state cO<'rcion. It merely noted the provision for 
"equal" accommodations for ."colored" passengers as evidence of the 
state's "good faith," confirming that enforced separation in this 
context was a "reasonable exercise of the police power" of the state. 
Even Justice Harlan's celebrated dissent In Plessy framed the issue, 



! 1!:'t~~;:;~I~i~~~~t .. ~, §•• ,i,,,-,, , •tit,~ 
·~aclles, ·:p1.1blic transportation, f.Wtl publi4:parks: '?11a.hl~: ~ :·' <1:~~ ·· .. '.:: 

. ·course upon the critical importan:C:e of such· pt!bhc fac1~ti~s :m: 
···. :Americ.an .life thnn.1p;lwnt th<· Nation,"' the Court .prcft•rre<lm. give 

110 
ar~m

1
H,11t at all for these decisions: It- simply declared the:,se 

laws ;menforc:eahle in curt. r;<'r c:nriam orders. 
By the late 1960s, the u11folding of desegregation la~v ~onfirn:ed 

that Broum was uot n•ally cnnccrnccl with the constltuhonal im­

propriety of emnpulsory assignment by race. Amo~hous ap7~als. 
to the nct·d for l·duc.itional equality. invokl·<l agamst. tlie assign-

ment of stud<·nts liy race in 1H54, could be invoked with as much 
logic fifteen years later to justify racial assignments and compul-
so;y busin·~. ml'asurcs ,l\'O\\-e,lly designed to en~ance the c-duca-
tional opportunities 0£ blacks as a class. Brown, it tur'.w~ mt~, was 
not even a har to invidious racial exclusions in the d1stnbu_t10n_ of 
public benefits, so Ion~ as tlwsc struck the .. Court as contnbutmg 

"\ I · · · f · •·aJ <'qttaltt)' In 1980 the Court to some wel -meanm~ v1s1on o sou, • · , . 
h Jd . " \• d·1sh" rider to a conu:rcssicmal pork barrel hill ( as 

up e ,i sap '· : • 1 -·1, 10 •rcent 
Justice Stevens aptly c:ha:·acterizcd it) wh1c 1 sc-t as1< t . . pc 

l I. 1- • c· 1trads for the exclusive benefit of of govern.ment pn ) 1c \\·ori,;s .01 , . 

miuority-ow1wd husint•SSl'S.~ 

The ri~ht to public assistance 

In Brorni the Supreme Court dcc:larcd that "the opportunity of 
au cjucation" was so crucial that "where the state has undertaken 

~: to provioe it, it is a right which must he avail~hlc to adll <:n. an 
~ } l · " 1·11c• ('11111·t . tl1~11 cl1'<l not affirm a nght to c ucahon f,/ equa 1as1s. ., . • , . 
f pt'r se, but a right to its ('f\llal deliwry-wl1atevcr that might ~can. 
... · l · t · \'ru proved conveniently 
i'; Such open-ended rl'asonmg a >ou equa 1-, . . . 

. 

t.i.i.: adaptable to state mana~emcnt of rac.:ial progrc~ds. Blfi'.\; t;me ;~::: 
r slippery notions of .. rights" also op<·ncd a far w1 _er_ e .. 0 we a 
'i- state jurisprud<'nce. The old jurisprudence had d1stmgmshed sh~p-l lv between rights-which the g,•H ;-i)ment was ahsolu~ely obh~ed 

r."".;.~.:.~_;.:. t:l respect-and privileges-which ~o~emn_ient could give ohr· w:h-
. hold 

011 
its own terms, at its own discretion. The appr<>ac ta e~ 

jt· in Brown seem<'d to li<:ense the Court to remodel ever~ "important 

flt, welfare or benefit program to suit its own sense o~ fairness. . ... , 

l .-~-:,·,,·._··.-. ·.·:.·_·.· .. ••t ·;,,Y··:·--.:1'.: . .,h.--:re~-,•-<ra,-.r~·l:-,Jy'~--1.9-~.,<,.~• ~c ~urt had:~ thU IDgic ro ~• •po:;1'1il-:.:.~·· .. :.:,.·.·."~ .•. ::'._· ..• ·.•.~~••.:.::~:·•.··.·;ri"'litts/".[~ 
. - · - ~ - .· ... -:· .. ·.-~ .. -.~-~.~;,;•:·~~~~.l; .. -·-,·.:.·..«"._•::,.it~ .. '\t.:.=-.,\u, .. / .--.. ~-.. ~.-;:.·.•.-.-~.i.•.::.i __ ·.:.>·{·~··:: -~ ... ~ c"1 - •· 1'.'\ -.···-:::. -~"4.,·~:r-,"' · )J'.=~;~~~ ~1;_'. ~~;,~ w~cl,-:.:-t~•~"' · ,.,_ 

::1Sf~?.1t.r.,~~~:F .,, , 
at.le to ·wom.en: It -.vas ~fair, t~ Cot,trl: ruled. f~)f~gr~~ ,,~ -
assume that the \Vives of servicemen were more likely to :·l,¢_ ~ . • ,.~'ii 
pendents than the husbands of women in the serv".ces. S~- · .,.:,~~ 
the Court found that speci~l financial benefits for women wer«f .. :;~ 
acct•ptahle, as c.-ompensation for past discrimh1ation against the en- · · ?•1 

. tirn sex; in other cast·.s, it insisted that Social Security or survivors• ,::,~ 
benefits available to widows must also be available to widowers. · ,,,,;, 

In a string of cases in the mid-1970s, the Supreme Court decided .\~-~.i 
that vari,ms \yclfare aud survivors benefits available to legitimate <'·1 
C'hil<lren must al~o be available to illegitimate children on the same · :·1 

krius.'1 And in a 1973 decision-graphically illustrating the Court's . . ·1·i 

awrsiun to auy hias toward the traditional family in welfare pro- , .•.. ~~.;}. 
visi()Jls-the Court stri1ek down a congressional enactment that had ... . , 
limitc,l food stamps to households of related individuals.t This, the · : } , 
C,>urt scold1·d . was an unfair ·exclusion aimed at "hippie communes." •'f, 

The Court was equally impatient with various state welfare pro- ·\ff 
visions distingnishin ~; dtizc,ns from aliens, tlmugb it eventually de- :f 
d clt-d that Congress i'Ould indeed limit Medicare benefits to those . . }, 
with at least five yi•;us residency in the United States.5 Like women ·f 
arid illegitimates, aliens \\'ere not to be treated differently from oth- ''i 
<·rs (except s,>r11t>times. times best known to the Supreme Court-). ·I 

Ir, most of these c.1,es, t]ie Court did not even bother to inquire . . ·'~!~ 
whether rcstrir-ti, 1· l.wn<>fit formulas w~rc the expression of an in- ~ 
vi<lions or malicious governmental intent; much less did it try to ·:i 
1·xplain whv the denmc-ratic- process could not be trusted to deal ' :i; 

- • a _ _ ., , _ , _,_,. _ _ ,.._ ...,..._~ 

fair!~· \\'ith "da~S('s'' like "women" (or meu) who comprise fully :1t 
half the ell'dorak. Nor could the Court he troubled to recall that · ... ~ 
the- ''c•qual p1ott'ction'· clause applies only to the states, as it went -'.1J 

abont f•nlarging t•ligibility formulas for one federal program after ·f 
another on equal protection grounds. The Court simply assumed · ' !~ 
that extra funds would be appropriated to cover the new benefi- ·~ 
ciaries it crt'ated-as i11deed · they were. 

In a number of cases, the Court preferred to see welfare restric­
tions as a threat to liberty, rather than to equality. Thus, beginning 
in the late 1960s, the Court overturned a series of durational res-. 
idency requirements for various st$te welfare benents, lest .these 
restrict the '1iberty" of poor people to engage in interstate travel. 
The Court did, however,-allow reduced tuition at state universities 
to be limitt , J past state residents, because, after all, there were 



; .. woman as voluntarily unemploye.d, and therefore ·-ineligibl~'ttr tAA> ·. 
¥{ .. ,,. . ; pepefits, would violate her religious liberty. This did not, 9fct):urse; "·'., . 
:~'i: ' .· · m.~n that g(lvernrnent must accol!lmodate its benefit pio~ms ·to -.•.· " 1:' :~;,};, < ev~ry religious practice, but simply that the Court would '"balance .. · 

1,,,,,.. · competing claims and decide what was most fair. Relying on sim• 
rf .: : . . ·. ilar logic, tlw Court in 1980 came within one vote of declaring that 

.. Erf-. ::· :_:· the newly discovtre<l constitutional right to an abortion 'required 
~- · Congress to finance abortions for the poor through Medicare. 

t -,:i_:,:_ •·'_,,_: By 1978. Harvard law professor Laurence Tribe, one of the lead- · 
i½'f . ing academic theorists of the new jurisprudence, could foresee the 
r,.; emergence of .. a general doctrine ... [ which] recognizes for each 

f
,._, ·· .·,; individual a constitutional right to a Jecent level of affirmative gov-

;· ernmenta! protti.ction in nH~eting the basic human needs of physical 
·.. survival and security, h<·alth and housing, work and schooling." He 

could already discern "strands of doctrine pointing. in this general 
direction." But tlw Court's h<>sitations meant that the time for this 
had "not yet c-ome" and s,> ·'constitutional lawyers must continue 
to struggle with k·ss swc"ping solutions and more tentative doc­
trinal tools."~ 

The old liberties, and the new 

If the Court sometimes varied in its readiness to revise legislative 
jiidgments to protect tl;e "liberty" or "equality" of welfare bene­
ficiaries, it was quite firm and consistent in limiting the economic 
liberties of businessmen. The Court acknowledged no constitutional 
liberty to be free of unreasonable constraints on business or profes­
sional activity-that weut out in 1937. Nor could the "equa] protec• 
tion" clause be invoked to challenge arbitrary distinctions among 
comn~·,. J, · · businesses in economic regulation, even when the dis­
t i re meant to separate the politically well-connected froi 
the less well-connected. After the · 1940s, all such challenges ( with 
one exception, itself subsequently repudiated) were rebuffed on the 
grounds that judicial interference in legislative balancing is "im­
proper."· Nor could those who paid for all these enlarged. benefits 
raise any sort of constitutional objection against them;. taxpa.ye.rs 
were simply denied standing to make such challenges.)n federal 

. ;''.!.:'' . 

--~~:( ·· .. /~.~ 
court. 

·- ·-----: .. .,. ,,,_ .. ·; _____ ,.;. ___ , ____ _,,,..:,.....,...;--------,--- '. ii ,..;/'~~ 
',~\J;:i~,'..,,J;;:;;;~~~~t,.,~.i.--.t,,,;~;~~~~~~:1 

. ·:~;f •!~;..r,f.,,i~,igrii~t~ 
indfviduj_l tax bilts.:Post-New. Deiil cowik·w.~~A 
maintain this barrier to questioiling govm>meiit> 
the Warren Court made one· ~vealing eicceptioQ' in ·· .... .. . 
should be allowed to challenge government ~xpend~~k 
ligion, even if their own taic stake in the matter weie- _." . . -
In this one area, the Court thought it vitally importan(;~,t .. _ · _ f; -: .,,: 

•, • . . ;:·:,(, ~~-O::-":,+-y,.j-·r •:J : . ·•-~ • ;.al' 

sure tl~at _ pubJic f~nds did not get into the h~~ 0~ ·~ _)$1)}\;;j'\ 
lwnefic~ancs. l~ut m ~any ways the Court's_ acttv.ity ID)~ t~ f?\f\ 
was qmte consistent with the overall thmst of 1ts new fur{sprµdo.ac~t -' · : ; 
despite the numerous doctrinal contradictions it had ~ i~ ;! ,,;; 
along the way. The Court had abandoned any serioas ·pr~~if:;: .·,, 
protecting i11<lividual liberties, and h~d embarked on :~,, ~Jy; .. 
straightforward <"ffort to remodel public programs to suit its,;OWJi\ 
vision of sr,cial ,vdl-bcing. · · · ·,'\ · ·.·· 

It was ouly in 1947 that the Court first discovered tha_t ~ -iCcm,~ 
stitution prohihit5 state laws which "aid all religions.," ;as pVJ_c!t:~ :,- ·. · .. · 
laws which ''inf:111enc.:e a pt•rson to go to . .. church agatns~;{hfs"_ t." .. ':: 
will."!) On this basis it struck down non-compulsory prayers"~ --; .-.·.:,:, 
Bible readings in public schools in the early 1900s, treating::-t:b&.;",,.-,. ·'. :, 
mere fac.:t of state t' ndorscrnt>nt for religion as a ·violation off¥~ ',!;, , · "":­
<'rty ," dt'spilt, the absence of coercion. The Court later ~ itix; . · ; f: 
payer suits to strike down virtually every state or federal ~~Ji( :· ··J 
that might incidentally benefit religious schools, or might • '-:Ji : 
<>asier for parents to send their children there. Neither diteci~ '· ·\,-. 
to the schools. nor wbsidies to teachers of secular subjects,i~· .. ··: -~ 
schools, nor tnition tax cr<'dits for the parents, nor even· reim~ -,, : · 
ment to the sC'hools for administering state mandated teSts ~ ;J»::''\~ 
toleraled. 10 • >,./f(' :- /:: : 

Supreme Court opinions of the J970s continued to dt~ ~ :;~~- :. ~ 
pro val a 1925 decision holding that parents bad a co '. ·- ·•· · ' ':. . 

right to send their children to private or parochi,al s~lt .• 
1 

occasionally acknowledg<'d that cost pressures w~ .·. ·-·, 
· crcasingly difficu]t for poor and middle income· ~~/W.:':: , ,, ... , . 
this right. But because the vast majority of piivate ~ i'~~--·t · > ·: ; · 
ligious schools, this remained one right the ~~d{''' <·> 
-indeed would not a1low-govemment to su~;::~t~ 
time it was ordering the extension of other ~J;lf~ii '' · 

' •• . .:.ii; ..... ·.,~ . :.·/.' ·,, •. . , 

programs on the ha.rest of "equal protection-:·'.~ ' 
warned that allowing even very limited, ~~T _ 

~; . ' ·._.: --~/;~;:f {;if_t~~i 
..;,.____, ,. , ____ .,....,... __ . --.'"-~·- .... .,:.,,.--·~-.. -· 
i~~:i: ~j41)t~4-~}~~--~~~i::t~ . 
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schools would :,ct a dirng<"rnus pre~-<:c!~~~\tJ%·;~W.;-h\ , -~ft-:,'. 
e:merie1we ... th ,1t aid pro~r:mis of any l,.,ipc:f tentfto becq-~'-< ·:, , . 
h'1:nL'he<l. to (.•sc .. d,i te iu cost. and .fo genetate their owr.(.agg.r~.;_;e; .; ·;. ·) 
('OllStitu,•nd cs." ;\ r the Vt 'I'\' lifll(' 'the i:ourt was sanctioning '<li✓isive .. .,,'_:';;~~ 
racial p1C'f1·n·nc:,· , dwmcs .cmd 1•'1(plosi\'<' ('Ompulsory busing orders, 
the (:o.11rr in~i')t1~d th:1t aid to religions schc?ols ,voul<l place too _. f 

much strain nn :k· politiC'al proc:css : "The potential for political 
di\·isiv.•1H•s!, n·L,kd tn n •li,•-'.ion, liclit-f a1id practice is ag~ravated in 

these ... proL::r.1ni, h, tht• iw,•<1 for continuin~ annual apprnpria-
U.ins and th,• lik,·lili, ><><J ol !.tr:.;,-r and larg<:>r clemamls as costs and 
populations !,!:m1\· .. J 1 

Jntcn•stin!.!h· ,·1H1u!.!h . the ( \ ,urt wa, prepared to relax its intran­
sig,·nl rcadi; ·1~ .,J tit;, Fir~l .\llll'nclm"nt--and its fears nf

1 
"politic.al 

di\·isive11,·,s··-1., :dlm,· stat,· and f<•<kr,d aid to ehurch-rdatcd c:ol ­

k).!('S. C:hid J u~t in· 11111!.!t 'r \\·as pnkdly ca11cli<l ahout the reason : 
''CollPgc stu,k; it , an• l(',s imprcssi11nah!C' :\lld k,s susceptible to 
religious dodrit11.· ... l\\'liil('I <:flll1 ·ge ;rnd pnstgraduatt' cmirses ten<l 
to limit th(' opportunities for S<'daria11 influence hy virtue of their 
own inl<•rnal di~ci pJiq1·,.'· '~ The Comt coultl liarc-ly conceal its dis~ 

tastf' for rdigion, "i ndoctrination" (It "imprcssionabl<'" youth. In 
Brorr>. tlw c:·,mt had rh,1psrnlized about elC'mentary and secondary 
education as "'th, · \'('f\' frnrnclation of 5-(0od citizl'uship . . . a princi-
pal i11strnnw1 1t i1, .t\\:;k,·11i11!.! a child to cultural values . .. and in 

!wiping hin , !11 adju~t nnrmally to his e11vinnimc•11t." Plainly tlw 

Court had ckcid, ·cl that rdit.!;io11s ~chools were not well suited to 
sudi a missin11 It prdc•n,·d tn p11!' ih trust in pnhlic sdl()ols-puh­

lic ,dinols l1<• a1·i lr IT_t;11hkd from \Vashinµ:ton . 

Partnerships between courts and agencies 

Hrmrn pro,·<'d t•> he a great milestone for the ll(' W judiciary. 
not ouh- in its rcason i11i.;. l>lll also iu its suhs<'queot implementation. 
F1 >r \\'ith this dl'cision · \\' C' see the first inklings of a new relation­

~hip b<>twcC'11 the eourts and th<' growing administrative state-a 
collush·1• r<'lal iouship in whkh mutually reinforcing actions would 
allow both par tit>s gr<'ah•r inlhH.•11ce over social policy. 

The Court in Hrmrn had made 110 pretense of deciding the rights 

of Linda Brown and otlwr individuals: It was openly making grand 
polity for the nation. Thus, having declared school segregation in 
violation of the Constitution, the Court did not think it was obliged 
to order the practice to cease-in Topeka, Kansas, or anywhere else. 
Instead, the Supreme Court decided that lower courts should over-

.. . , - -· .. ~ ' . ·-- ·-. ' :·•-·--"----~~,.,., 
.. • • ... ",,. .... 
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set1 a gradual transition to desegr~gation "with ati -d· , ·~ 
. . . · -. ,-'\.W- . 

Li11da Brown, hr·rsdf an elementary school studinUt(J: 
t1w .:ase bcga,1, had :.lrea<l}' graduated from ~-~it· _, .. , . . 
~ch,)nl heforC' ,hi~ ''drlibcrate" policy had achieved ~y' ,sigia~;' 
n ·s1ilts. · .-,.,· 

Tht• trnth- -a 11.:l it i!, a trntl1 that is too often ob£cured ·m';tbe 
m~·tho!ngy d Brmrn--is that tiw Court's majestical prono~n~~f·'. 
in !951 ad1i1•, 1·d relativc•lv little by itself, Only after 19$4, ,when ; 
C. i t1;.,(l('SS fo,:dh ,·n:Kl(·d strong ci vil rights k ·gislation that prome<L . .. 
frd<T;il ,·niorcrn1l'n t machinen·. did the schools of the Soµtfi r~ly "., · · .. : { 
lJ('gin to mm, , away frnlll St\~rcµ;ation. Only in 1969, with a pow- .;,, :f'?•- ·'J.. 
1·rf1d I!E\\' l,;;n·a1tu·:1<·y in pl.1c<• lwhind it, did the Supreme Court · . ·;:;/: 
,1td,knh· 111-.;, · ·d i patic.-1w1' , d1·ma nclin~ desl•p;regation (by then mean- · · · 

,1o'! ,;\,1ti~lit,d 111lo-~n~11.,n,l ··at ,,11<.:c," cv<·n if this meant disrupting ·., 

, : 1-.•,1·• i11 :11id t;·i m. · ~ ,'A.;•.~ 
; n i.1d . 1 :,, "\ "h 1,1~ ,t;t11da1d~ fnr "dcsegrcgatitm" owed as much .. ='~7"•:t ' . 

. ,H· 
t, , , Ii, · i 11 . \ \ ! ,, , , cw< 1.1n· as d 1d tlw timing of tl1is great regulatory 
·.,·utnn · l'i:,l. r :he l!J6t Ci1il :lights Act, HE\V was authorized ,.,. 
t" wi!!ilwld !l',i, ml ,·dnu1ti,,11 /!rants to school districts practicing. 
''d is(·t ini i1/:1tru1, , . 011 the ha~i, nf race. color or national origin.,. ... ·'f 

! :!tH >Ii II '.!, a 
1 

.d 1<'! \- ,"j ''.m(·t·dl\ral saf (.'guards lnt1hilt intohthel stffiatuc~:els, ··.· .... :_··.····.· .. ··::·.:.'._,:_:-:··.:·· ... _,·:.·'..:: •. ,·:~ ..... ~~~ •. _·,/····J;·i·; l ! 1·;\V u,l'd ,rs ii"" in:• ,,., nag1: to pH•ss1ire sou <'m sc oo o - -]: ' 
n,li ; "ad,·,pu!,·" dc,n;r,·~,1tio11 Tl1is proved so effective at the out-· 
sd t!tat I I i·:W n·\\To f(' its dc,1·~n ·gation standards each year ill the. ;,;;• . :-_ ,j 
latt,·r half , ,f !iw ll.J(Hk d,•rn,111cling morr statistic-al integration each '"·1; 
filllt' . Ii \\ ;1, il l·.\\' tl,at took th(' kacl in repudiating "freedomtl ·or , A: ·, 
d,oic·,· pl:111 , ·- tli,,m~L !"wer frdl'ral <:ourts quickly follO\vcd in.• 1eir- · . . f 1 
(!\\ ,, dl'l'isi""·' "' ' "c,.1,,,t itntirn,al .. n·quin•ml'l\ ts . It was HEW, agai11; : ·:_.:/:~ / 
diar pi1111<•,·11 ·d ht1si11'.~ .,dwm{'.', some )'('ars later, and again ~~~ . .:'! ! 
jwl,l;l"S foJlp11 ·,·1i. (lfleu callio!.!, in HE\V .. t·xperts" to design "reu~ . ·-~r_;,1· 
pL11is .. in tlu ·i1 O\\Jl c-.1,;i·s. Th<' Suprenu" Court's refusal _ to or~ , ..... . ,I 
h11si11!.!, i1_it''.. l l<H'thern suhurh, in l~:1 may h~v~ ha~ something to ·®j ''I 
,, ith I I b W s rd11sal. durmp; the Nixon admm1stration, to blaze tha:t . · -~ 
n,o~t danp; .. rous trail for the courts. , · .. }/ilJ 

Such ha n(b-off maneuvers h<-tWei:'n · federal jn:ge~ an: f~er:! _:.:::11 
ag<'llcies [)rP\'r•d very <'ffcctirn in other contexts unng e ... · ~ \ 'tfl 
particularly in the daborntion of social regulatory statutes. Cou~ , ~~1 
\\'nuld first defer fo bold ago1cy initiatives; then the agen~es. m:-_ ~:.':_:_:_:.!, .. ~! 
\·oking judicial decisions they had heavily influenced, w~ulQ :~ · ., ',: 
t·t.•cd to further extremes, while Congress stood passively . to one • 
side. Thus, in an informal 1970 mt'morandum, HEW suggested·;fu 
state school officials that. as the Civil Rights Act explicitly p,rQ~b,. 



! ; .,r , in~ti~if .:i,{J1 
.. ·.... .. ~'li;re. ~pedal'e.d:i;.' .··. : . :9g 

: ing sfo<lenii 1,'i. a lS74'.suit 'h#,.;.C,hin '. . 
· . Francis<:o ~blic sd,ools, the $~jremo· Cpt1rt qi~-- . . !i;Jn~t.iirf '; :: · . 

pretation of th<: Ci~il Rights A~-t,~ hol~~th~tS~~ Fr:'i.1~~ ,, .. 
.a statutory ohhgation to provide some special reme.dia:t,.sexvf.ces. · 

_ JVtthin a year HEW was imposing elal?<,rate bilingual ~d\lca~9n r~ 
_;qufr~ents-and citing.the Supreme Courfdecision as it., au'tlfority. · 
· The Equa1 Employment Opportunity Commission came t9 rely 
extensively on such shell games with federal judges in developing 
its ,quota policies for private employment in the late 1960s. And 
·the game has proven adaptable to many regulatory fields. The es-

. : sential requisite is to allow private suits to supplement agency 
action, breaking new ground for the agency to follow. Some reg­
ulatory statutes explicitly provide for a "private right of action." 
The 1964 Civil Rights Act, for example, does expressly provide that 
victims of discrimination in · private employment may independent-

-ly sue employers if the EEOC is unable or unwilling to pursue 
their charges. I3ut most federal regulatory statutes simply authorize 
agencies to enforce their provisions, without saying anything about 

-enforcement by private parties. Until the mid-1960s, courts assumed 
that such statutes intended to make enforcement the exclusive re­
spqnsibility of tbe agencies involved. One of the prime reasons for 
establishing regulatory agencies, after all, was to assure that con-' 

·. trols were developed in . a coherent and coordinated fashion, sta­
bilizing the i:.ixpectations of regulated interests, or at least provid­
ing a .. ~entral source for their guidance and direction. Centralizing 
enf<>r~ement in the responsible agency also allowed Congress to 
maintain control over enforcement levels through the budget pro­
cess. But beginning in 1964, the Supreme Court encouraged lower 
federal courts to find "implied rights of action" for private litigants 
in statute; that did not a~tually provide them. 

The first case of this kind involved a provision of the Securi-
ties and Exchange Act. The Supreme Court decided • that share­
holders might sue a company for providing misleading information 
in a proxy statement, and collect punitive damages which need 
bear no relation to the amount of financial injury suff cred · by the 
shareholders. With this incentive, private securities lawyers proved ·· 

.. only too happy to help the ~EC in '<ietecting-and progr~sively 
' rede6ning-.. fraud .. in the sec.wities ~ Lower co~. guickly 
decided that other agencies, such. as the I.abQr ~rf in i~ 

,regulation of working conditio~: ~uld. alS?;tise help ~~:priyatij\. 

. . . . .· . ,.. ~.- i,£i)i1::.,{,}::::~:~. 
p..,.;...,-.,:-,....,,..~-......,.~-·--···--

.•'~4t~4~~~ ..... 
private enforcers (or, as they. were ~;) 
attorneys general,.). Private enfor~ent dit'.Ji£t. 
of regulatory expansion from the "rei.--ponsible.;:: 
from Congress-but it also restricted the a ·. _ ... 
own regulatory agenda, and over ·its capacity to'r~$;' 

· commodations with regulateq interests: Fin~.:t ., · 
th<:se difficulties in the late 1970s, the Suprenu;( 
warning lower courts against the promiscuom crei~Jof, 
rights of actfon." · · · · · · 1 

·. • 

But by then it was too late to restore agencies to controtof{ 
own enforcement pi;iorities. Many of the decisiowr,-6~1~g_ ·· ·'"'·,' •·' 
rights of action" rested on the assumption that the4ntend 
dkiaric·s~ of regulatory legislation were "entitled"• to · 
1·fits, and aceor<lingly must have a "right" to enforce fhdr" 
By the early 1970s. federal judges in many parts ~ the· 
were running entire school districts to enforce the cc,tistii'· 
entitlem('llt to cqnal educational opportunity decla,r~ -iii · 
They wen• not about to let the preferences of federafr ' 
officials stanµ in the way of enforcing entitlements· to· . 
proviscd. regulatory benefits. The reverence for adnlirlistrat{ 
pntise," s,, erntral to New Deal thinking, had worn rather· 
the late IH60s. So the federal courts, ~oubtless exhilarated;bf\ 
active partnership in the desegregation struggle •. moved . ... ,,,;:, 
into th<' role of senior partners in the administrative .~l:c!I. 

Redistributing the "new property" . · · i:/ '. .;;Ji,\{f.'< 

The concept of a statutory "entitlement,. did ~{~ii=>:,~j~)}c 
Brmcn v. Board of Education, nor did it presage ~ .fX> . "i 

tween <.'Ourts and bureaucracy whi~h was to come.-,IJ.r~ · 
was a natural corollary of welfare state rhetoric,':~itlf · 
on the citizen's "'right" to a decent standard of UYing,:-' ' · · 
inal Social Security legislation of 1935 proviciecft:Jaa.~1.; 
met the relevant eligibility criteria (or thoq~t~j ,_ · •. · 
the Social Security Administrator to· enforce. -~<, 
In practice, the courts tended to be rather ' , .•. 
tual findings and statutory interpretatio~ <,ft:'; 
cials. But everyone understOQd from the on~'.;' 
authority gave the last word· on ~· · · 



}l~!~~~~~~•'·[ /S~.~ 
>,. ufos had allowed. Th~y might occasiQpally. overturn a . r~!ltoij ii,'::: ·.• ~., -{~ 

~.,··· )t?;; ,, imposition for exceeding what the statµte: authorized, bt1f · they · r jl 
t~ii}f ·,. would ·. no · longer qtt~tion whether the c%~tuti_?.rt set Umits Oil . •-· J 
iri_l_t_~_r}_r . :what legislative en,actments could authorize... or require. Iri the~same'' 

. ~!?ti?}\-( ·' way, courts might overturn administrative decisions in enforcing 

I
W\{f:, _;· ·. statutory "entitlements," but would hardly presume to revise the 
if>·,:;;: ;, statu_tory standards themselves. As _late as 1!}60 th. e Supr~me Co~ 
<, · · , .readily upheld a recent Congressional enactment denying Social 

· ;;>· ·. . Security payments to those deported for "subversive activity.'' 13 

'f-( · The Court dismissed the argument that this constituted punish­
. ment without trial, since "the sanction is the mere denial of a no~­
contractual governm, nt benefit. No affim1ative disability or re-

,0 . • s~nt is imposed." M.,reover, the Court noted, "engrafting upon 
the Social .Security System a concept of 'accrued property rights' 
would deprive it of the flexibility and boldness in adjustment to 
everchanging conditions which it demands." 

Within a few years, of course, the Supreme Court swung around 
to !he view that courts c:<_mld display as much "boldnessn as legis­
lators, and were perfectly justified in revising legislative judgments 
about how much "flexibility" to retain in benefit standards. It was 
hardiy surprising, then, that as the Court· began rewriting eligibil­
ity criteria for welfare statutes in the late 1960s, it also decided 

· to improve the mandated procedures for administering these pro­
grams~ This was one more way in which the new senior partner 
began asserting its control over the shape of the welfare state. In a 
celebrated 1968 decision, the Supreme Court held that welfare 
recipients could not have· their benefits withdrawn without a for­
mal administrative hearing before any action was talcen.u Since 
"entitlements" were -the equivalent of "property," the _ Court 'rea­
soned, they must be protected by the constitutional -p~ohibition 
against denial of "life, liberty or property without due process of 
law." It was not enough to allow aggrieved claimants . to COJ:lt~~ · 

the withdrawal of benefits after the fact. The Court · r~~~Y. 
bnisned off pleas that the-delay and ex~se ·of fonqa,l ~rings · 
would divert welfare resources from their primary ~n and , . . ~ ., . 

i"'\>~• ­

:.:f. -· .... \ 

.. 

. ;"':~~-'1::~•Q,wt·•r.il 
the statutes actually .'provide4:!(9r., . foiiicial: 
nials, or even if the stah.ites :actually .'er~ . 
only direct payment programs, then~ 1:>uta· \/' 
services and benefits were brought .urid~r "'du~:· 
In 1975. the Supreme Court ruled ~hat attendance(, 
,vas also a form of "entitlement" equivalenito l 
that unruly. students could not be s11speJ1<led ' ~-i~• • 
a prior, formal hearing. This may have hin~~~~ 
from removing d~sruptive students, thus jeopard~a< .... 
tional "entitlements" of other students-but,- •i;n.';-the:Yi, 
constitutional rights at stake. In other cases the' eourt·'i · 
the due-process guarantee to prevent state 'official?hOPt '. i 
a driver's licrnse, cancelling a convicted criminal'~ ~ok·or\·'' 
tion, or failing to rrnew a state college instructcir's -~ · ·".-sr- ., 

out a prior hcaring.15 · 

Hy the mid-1970s, hO\vever, the Supreme ~ -bad · . 
ac~nowlcdge limits on the extension of constitµtional ~if,. 
Thus it declined to order administrative "due proce$$•_·: .. _, 
transfer of an inmate to another state prison, or for ~ . 
a city policeman-and, most incongruously, for the.' . ,. · · 
disability payments by the Social Se~urity Admi~n;t~i 
federal COi, .S tlwn hf'gan to develop complex. ~lil~g) 
weighing the rl'cipknt's interest in the benefit agllinst tfuf ,_..,, 
interest in "flcxibility"-to determine which administrative , ... .. , 
would tri)!gcr "'due process" safeguards and how e~:; :,,,.,7c,. 
ccdural sdcguards must be. · ·· 

Entitlements to regulatory hen~ 
.. . .,.,. . 

In the meantime, the "'due-process revolu~ ,W.S 

scarcely a second thought from personal beneflts;to, " · 
efits, from individual "entitlements,. to regula~;• _' ··. 
ministrative law had always recognized the obli~~ ' 
agencies to afford . "due process" to individual::;::•~ ';f. ,,,,, •:. · •• , 

directly threatened by regulatQry actions. .By;-t ·''·, 
courts had begun to demand that the intend&!'. 
ulatory action also be accorded the right· t«,\; . . . . 

· · - ::il~i;o;1t 
Bi~~~1~~4~~it-·· 



even initi~e, admlnistrative' hearings. fh~':ri$htj/i?pt( : 
ever, could not assure that admi:nis'trato~ w.ould -,listen, .~d(},qrei·· 
courts also hegan to relax standing requi~ements toi:make<'fridii:ifuf 
revic\v availahfo tn the int,md1::d lame.liciaries' ·of regulatocy pr-o-'.: 
grams, when they claimed their int!'r(>sts had been negLnd<.'<l., Om'> 
of_thc earliest cases invo!Vt:'d r,n adivist church ~oup thut had p~­
ht1orwd thC' Federal Conmmnications Commission (FCC} to with­
draw the license of a parlieular Mi~sissippi broadcaster for inade­
quate s1,n·icc to black li,;lt'Th·rs. Till· D.C. Court of Appeals insisted 
that tlw FCC: must grant the grnnp a hearing. And. after the hear­
ings, \vhc11 th,: Commi~sion still ckeidcd to rc:m·w thC> broadca:stcr's 
liccns,-, the <'ourt overruled the decision on appPal hy the church 
group, and ordcr('d the lit·c1tse withdrawn on its own authority (an 
authority nowlwrc evident in the Fl'deral Communications Act';, 

In HJ70 the Supreme Court threw open the courthouse doors to 
such diallt•ug<•s, holding that standi!lg should br.• accurdcd to anv­
one claiming "injury" · from an administrative• decision, who w;s 
"arguably within the 701w of interest-; to lie protc-ct,•d bv th<> stat­
ute" involved. As subscqul'11t cases made dear, the injur; could he 
psychic or intan~ihk and C-(•rta.inly ('ould he rdative. 17 Typically, 
the plaintiffs' complaint was that their "inter('sts" were not ade­
q11atel11 considered, not th,1t they had been altogt'tlwr neglected. 
In implicit ack11owledgemcnt of the complexities of rt>gula~··,ry 
decision-making, the courts did not often invoh' the rhetoric of 
"rights" or ''entit!C'meuts" in these (.'ases, more 0ftc>n ovf.•rturning 
new rules or decisions on procl'dural rather than substantive 
grounds. But the impuhc was c·ssentially tlw same. In plain lan­
guagi-, the und<'rlying theory was that, if Congress intended par­
ticular int(•rcsts to benefit from a rc·gulatory statute, administrators 
must answer to the courts if th<'S<' interests ·<lid not bendit as much 
as they might. And if "the intC'r<'sls to be protcc·tcd" were indis­
tinguishable from the intcn°< s of tlw public at largc, that was cer­
tainly all right wirh the murts. This is the typical situation in lit­
igation brought hy cnvironmcntai and consumer groups, and such 
"public interest" groups proliferated with remarkable speed under 
the new <lispemation in administrative law in the early 1970s. 

It is true that in a few environmental statutes of the early 1970s 
Congress explicitly authorized "citizen suits" to force the Environ­
mental Prntection Agency to fulfill its statutory "duties." No federal 
judge set•ms ever to have questioned whether Congress actually 
had the authority, under the Constitution, to delegate its own over­
sight responsibilities to the federal courts in this wholesale man-

: ~}t~ (_:'.· . 

• <:· ... ;· ''.'· ~:-::: " .,:,/ . . , .... ,. .:·,·..:...::: '-''" ·· .. ,,, ,,.,, 
ner.Jn fact, the cowti had l>eftun. ta e~~tu.·l".. 
ings an<l appeal administrative decisio1)$ .. 
au.thoriwd this. And, as with ~prhiate' rights bf. -. 
neYer regarded the appearance of' eA-panded -~~ ' .);~'.~~ ·: 
vi(,w provisions in sHme statutes as any reason fu deny;'~z~· .-:·.;, *, 
wh,·rc thc,y were not provided by statute. Indeed manY.~~ <.:Q~• :- ' ' '{f , 
mentatm s took to describing the «new administrative 'iaw"''.-()f the:'.'· > .' ''.( 

1970s as a debyed re~p,msc to the dm1ise of the old' noni~Je~~- ·<'' '8 
I 

tion <1,,c:ri1w ;1ftcr the New Deal. If statutes granted overly-broad · /f 
discrctio11 to administrators, it was said. courts must play. a more _,:i,1 

actn·<· roi<' to 1:nsur<' that this discretion was not abused, creating · · · •.·~· :,!.~.;_'./ 

proc<'d11ral saft·µ;1rnrd!> at the administrativ: level and demanding ·. . '.;;cl 

rea,~med (';)JlSist,•ncy in administrative decisions. In fact, such' ar- '"'' 
:.:unwnl, did allow liminess lawyers to trade precedents with "pub- · ?'/ 
iic iHl<·r•·sf·' group~ in ohtaining (•,·er lengthier and more eJaborate ) 

lwari1; •!\ ill regnbtory nik-making. ';.! 
l\nt ,! "iw look('d al tlw larger picture, this sudden enthusiasm 

of frd, ·r.d ind.:~1·s for n·gulatory du(' process and administrative 
,_:,m)>i,1,•nt.·\ \\a~ rath<'r hard to take seriously. At the same time 
tkit :.pp, llak jt1dg1·, W<'I'!' improvising such elaborate ~eguards·. 
irn n·:.~ubton· d1•(·1,io11-making, individual district court · judges 
, .. ,.,,. Lil-in,! <>1, llw din-d ma11agt•n1f'nt of school districts., mental . 
h,1,pit.;k :ind prisow;, l II such eases of direct judicial administra­
tion . th, jndi1,,·, ;1ppoinkd <'Xpert consultants and heard community 
"n·pn·'l'l :! ,tliH·," ouly· as tlwy pleased--and proceeded to ignore 
thei1 :,<11 i,,., ;,, tliq pl<-as-·d. And wheu such eases were appealed, 
tlw appt·lbt, · indg(·, in, ariahly defrrr<'d to the district judg;e's mas-
tcn· . ,! t li<' ", ·,m1pl.·, foctaal <:ircumstances," rarely subjecting re­
mnli.d nrd,·1, and in1ph·11wnting procedures to any serious scrutiny. 
To thi, dai. tlw Snpn·nw Court still finds itself too busy to review 
one of tlwst· i1:stitutinu,1l reform cas('S and clarify which specific 
ern1,tit1itinllal rights are im·oh:e<l and what the limits of judicial 
poW('l' may l>e ill (•11forc-in~ th~m. Somt'how the better law jour­
nals, filled with discussirn1s in praise of .. public interest" representa­
tion tl,roughnut th<" 1970s, haw had nothing to say about the prob­
lr·m ul ,•xu•ssi\'e discretionary power or the "due process .. claims 
of "tht• puhlie" in these cases. 

E\'en in the n·gulatory context, the burgeoning of procedural 
safeguards turned out to be small consolation for opponents of big 
government. Business lawyers could exploit the expan(ied' opp()l'• 
tunities for procedural fencing, a~d sometimes delay ~ ~~ 
tion of particular new n~s or constraints to the.advantage, of~:, 
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clients. But this d i.d little to s(em the> ._,xoiJiru-c}fu1.ry -ti4e q . :t~•1e~ 
!.;tnr;,· C)(pansim1 during . t tc 1970s. And i{¼ hitrd fo heli~~e'>hat· : 
:im·onc ever {'Xprctc-d it t..-, : The main fonetloo of these clabbrate : 
;·it;,.tf~ was tv r,·as~urc C n:i :.;i·e,s thut irn.--in<>sscs :m<l ot-her r.eguJat~ 
,,i1tili(' ~ \, ·,111\d ~:nm <"·hn\\' lw !tParl'd fo ;rly, withont Omgrcss itsdf 
ha\i11g [" ~iwcih ,,h.1t i. ,;;- irc at nll'11t might wquire. And wlwn 

tlw~c administrath< ;m,,:,·d l! :n ar<• i•"1 dHcknt. jud~·~ will orJer 

\\ 'h :1k"·1· the,· lik1 ·. h,r <•, .11/\;·,l,· ;1111 ·1 :1 decad, · uf adrni11i.,trntin: 

Jwarin)!.~ ,in ;lH' b,111·. Ju d~,.. \lmc1 \li!;va of the D.C. Cc.111rl. A 
Appc:ils rcc<·n!ly .. .-<l, ·n·d tl ,c· ] )., parln ;..-;,t of Tr:111 •:p,1ri ,di1>n to ii,,­

pn~,• airli:1~ r('q1titT1ll t·11t~ 1:1. aut•> industry. Fr,1111 11i~ p,,siti"" 

fill tlw lll'lll'h \lih·;i \\';\S :tl>k t<> g, • '.! illl'h rurtll('1 ill ,·im~ icatint(. 

till' "1·01i~llll'lt' J.-~ inter, ·,( ;, ,., l.< · saw i'. · d,:111 h 0 lwd hc<'ll ;1<; a rrwn· 

cnngn·,~man clmi m'. tit{' l 1(·n,. 

Ll·i:al rc~11ism in-,Htcd 

Cn1ks haH· ar!.!'.ul',1 tli.,t- !li<',l' tJ', ·11d, in - nrntl('rn j11rispru<l\'11t·c 

sim~ly rdlcd a sl;irt in thv P"litirnl all,·c;ia11c1• nf tl1<' judiciary, rc­

alignin~ the icdc·wl ('oml< \\ ·ith \\'liat tht·y han· p1 ·rccivP<l as tlH' 

dominant politic-:d forc1's i11 tlw ,·,m11lry. Thl' triamph of tlw 1'<'\\' 

Deal. it is s:litl, fon•i •cl tlw L't>urt, t(J al.rn11clon tiil'ir Hc·public:rn 

business constitt.1<·1w,·. wit!, it ~ ,·nt.h11,iasm for limil'<·d )!:1>vnnlll<'11 t 

and till' rights ,if pr;,p,·rty. In tlw dl'c:Hi!'S aft<'r Hrornr . the (·omh 

simnh· touu(l a 1w w nntkt for j11dici:ti activirni, s,•n,ini! Democrai ic 

or (;r;·at Socictv ('nnsti!tH'll<'i<'s nf minoritks , poor 1wopl1·. and Jl.'g­

~ibtmY t·11th11si;1sts . TlH-r<· i~ obviously a great nwasure of truth in 

tliis .'· 1i1.1t, in t.hc <-nd. qH.:h a narrow!~ political interpretation d,1irns 

h(lth too mu<·h am! too littk. 
It daims too n,nch, lwc:rn~c a non-rl'prescntati,·c instit11tion like 

the fe(kral judic:iary may ha,·<· bias,·s. hut it ca1111ot have true co11-

~tituend<•s. Thus, there will be busing :.n Boston wlwthc_>r black 
vot<'rs there "vant it or not. The narrowly politi<·al interpretation 

abo chlims too littk. \wc·ausc it misses tlie most decisive factor in 

tlw eh:m~<:: The <'l'lll'ial factor i~ not that the judiciary has adoptc>d 
the constit1u•11cics of the welfare state, but that it has absorbed 

the philosophy of tl1c welfan, stat<'. 
What, after all, di<l President Roosevelt mean when he spoke of 

"the right to a us<'ful and remunerative job" or "the right to a good 
education"? Plainlv, he did not mean to commit the ~ovemment to 
precise, cnforccal;lc duties when he called for a "second Bill of 
Rights" to guarantee such claims. The architects of the New Deal 

f;,-: ··:,,~-,.;t~<f~~~~i~·~;,~ .oitt~~:;:·~i~¾:~~r~t -\1;!J'<t ·;;'.~ 

.... were partfoulafly -~IJ)phati~ ~t . ~rrona! rights must be .~ '. ~ 
against social _netds. The· New Dealers were not.about to.end<.>rse ~ 
fo.:t·d. ·ahs1)lulc claims to new govttrnment benefits, a.ny mere than :,1 
tht•y ,,11dorsed fo,l"d and ahsolnte d;1ims to the old rights of proper_- ij 
l):~~lin_g gr'.·~•,•rnffwllt assist:mcc a_~ r_i_ght'' was !-imply a means ,)f \ 

h1_d il1!.:;htmg ,ts moral urgency {anopc-rlrnps of preempting politi- I 
di: ck!mfr: L 11ot ol ty 1g dnwn f'-'<pNt p<i licy makers. Respect for \ 

l l11, phil.,~opl,~ , ,·mJ, ,, ,·d tltc jmii<:iary r<1tl11: r pa~s,,·c for almost two 

d,-,·a<!t-, aft, ·1 tftc • N1·w l)('.1!. It is tlw inkrnali1.atinn of this philo­
">pl,y in: ind:.'.(·~. spnrrrd iw t-!w tliriHin!.! prt•ccclcN in Brotl'n , that 

l,a~ ~i, , ·1; 1,~ tlw adi..-ist ul>iq t.d t<>us judit:iarr d rcc<·nt decades. 
/irnu-n y, n, r:d to •Jw,r that jndgcs. tno. could relate complex so 

< , .I 1,·;,li11, ·•.' t o 1w,1 ,,! dai111~ for l~'-;\/('rtllncn t assistance, by -so­
•·i.1!!1.:1,~ ... :i, it W<'n the• lraditional jndi<"ia l fo<·us on · individuf.l 
1 , i,ts J 1, '", iur th ., l,-~:,I .. rights'' 11, ·(•d not he limited to discrete, 

1,,,.,.,,, !,'.1-. c , ki irn, ,1,!ai1,~t t ll<' 111;;jnril\·, !mt might bl" relat<'d to 

, ,•. il.11:" 1!.:11 :-, ·1· n ,1 ·,l sndatly uwlul. Tliis rwr~p<·ctive <''<plains the 
1: · "'"' ., ·,·il! .. 1?i,,:, ,ii n1nd(•1<J j11ri~!'n1d,•1-u.·(• hl'lw('(•n a crass utili-

1 i- i.Ji,:'.•"• :n,d a , .11 ,,:1inl<>n11 111, dll ,:;:ni:iti~m ahont .. righl~." This ex­

jl!: , , 11 , tli, · \,.p, , -,:·,,· i ... url s rcad, ,w,s ti, iuvnke principl1•s it cannot 
p,1,- iiih- ,,, ,.! .J, ·, ~ ;,;,( 1< ·:til> . trv f:, apply \vith <:onsiskncy. This 
, ,pl:1i11, 1!11 · r,-,.,!i,! , -., 11f th, <:oml !, , la(-kh- i~sw•s-likc tl~r proper 
I, ,· ,·! ,,t · .,.,,; ,.,,,. :it ,·111J11•:c ti11n "iii, .. n·li~i,,n in ,zeneral"-that 
• :1. ;1 ,! i''·•· ·.d,h h,· ,·.,1wq1'. 11 a!i1.!'d in fr·nns of the "ri.~hts of indi­
, 1 !i ,,th · Tl.i, .1J,., ,·..: phi,,, (!w r.- , uli11< ·,~ of l11wer courts to enter 

;1 ,i, • adi•.• 1,,, ,-!,,, r,1, ip s \11 !!1 >1 ':-~1da!oi-~ administrators. an<l even to 

1111i.l1•it;d,,· ( fw d i,1·.-l. ,,dn1 ip i,t1atwn of public institutions on their 
""n. Th,·r, i, 11 ,, J.,1,;•,-r :11,y ,•s·;1•11tial diffcre11cc in the perspec­

li\!', of j11d.~,-, .tnd ,,d111 irti, tral 1r , ·O<'qit that judges can congrat-
1tlatl' th,·111,, ·!V<•, "'' 1 tt·ing k,._ , 11l,wr:1li!t.- to political pressure. 

Th i~ is :int to , a ~ that the otd jnri.,prndence was always a model 
"' forr11:.1l c1111si~t<·i1e·y. t-:a~n to show that judicial protection of 
pn\ ate ri ghts w:,, '!uitt• 1·1,mpat il~c with <'ffecti\·e ~overnment, the 

nhl judin:tr~· w;is oft<'n inclined to strC'tch its doctrines and dis­

c, >\Tr ~tra11~l' e:-.('1•ptiom. But the ('hid ,·omplaint of .. realist" crit­
ics in th<' l920s .ud l9:31ls (such as Jrrnmc Frank and !he young 
Fdi, Fr;111kfurtn) was not agaiJ,st inc.~•11siste1·1cics in constitutional 

dndrinc, \\ hid, t!1('y notecl simplr to un<l('rscorc their argumf'nt 
t h:.t "the law" was not, and coul<l not lX", a fixed abstraction. Their 
Cl'i:tral complaint was precisely that established doctrines were · 

too ri~id and formulaic, that constitutional ]aw had purchased an 

artificial darity by blinding itself to the complexity of modern so-



~- -l 

[~;t}f 

%1~;;~/~'. ··,; 
£.edei:al ffe.,\11~~-and· an ~on~h)1s.. ::~· 
tiona1y a:tithl>tity:' Outd;1te4 eot1;~t'titi~il ~ · 
aHowfld to siand in the \Vay, th~{1~ili~t ·,- .. ,]ii}",, .. ,:, ''( ... ,.:,,) ;.,, Jc</'.· •:•{'![: . . 

derided the old Court's solicitude for the ~liberty ' of cotif:tji~i:.:Of '>-,: -.):~ 
the working 1~1ari, a purely formal liberty wh.ich, ·as they SC?~ly ·, . ·. ,-· ?i 
noted, could only be tn1cn seriously by judges with no und~rstand~ ·· :1 

ing ,)f social reality. · :\ j 
The modern iudkiary has simply aborbed the. lesson of the re- I 

alist critics and inverted its original point. In the decades since · j 
Brown, the judiciary has decided tn embrace "social reality," rather 

1 

than renounc~ judicial power. The mo<lern judiciary has no pa• \ 
tience ,vith fonnalitks wh('n social justice is at stake. In Brown, : 
tlie Suprerne Court cited social sciC'nce evidence to prove that seg- -· \ 
rcgated schools were "inhc-r('ntly unequal." Tl1ereaftcr it recognize_d \ 
that treatin).'!; students in a color-blind manner would provide only 

1 

formal eq,1ality. So it then required racial assignments. sanctioned 
experiments with <-'<nnp11lsory busing. and now approves special 
privileges for minnritit's. The Court has also recognized that con-
finin~ its attention to racial discrimination would involve a purely 
formal distinction which would blind the judiciary to the claims 
of other needy ·groups. Bnt here, too, the Court has seen that rigid 
norms would be incomp.1tible with a due sensitivity to the social 

cmnplexitics involved. 

Can courts administer th~ Hjust society"? 

·Alonµ the way, ot coursC', the courts have also come to recog­
ni:re that distinctions bctwt•cn private property ano. public benefits 
arc largely dispensable formalities . So, too, arc the traditional dis­
tinctions between private rights and the public interest, between 
judges and administrators, even lwtwceh judges and legislators. 
The notion that rc•pre:·t•ntative bO(.lies arc truly or fairly representa­
tive is simply one more formal presumption, not to be taken too 

seriously. Courts now intervene wht·rever they think they can im­
prove the statns lll!O, whether or 1wt a case involving a distinct 
private right is pr(•smte<l. Above all. the modern judiciary has rec­
ognized-having been well tutored in this by the New Dealers­
that "law" need not be dl'ar or eonsistent to be effective or legit­
imate. Constitutional and administrative law have become hodge­
podges of "balancing tests," ·•rebuttable presumptions," "preferred 
values," and frec-fbating precedents for occasional seasons. This 

• ' , 
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l John Dickinson, Administratiue ]!Jstice_ and tho Supr~cy qf Law ii-. ·:~ 
Uriited Statf!.,, (New York: Russell &. Russell, Hl29), pp. 29-30. 
:I Fulilovc v. Klutznick, 448 U.S. 148 (1980h . 
3 E.g., Weber v. Aetna Cl1s. & Sur. Co., 400 U.S . 164 (1972); Jiment'Z v. We.In• 
berger, 417 U.S. 628 ( 1974); hut also Mathews v. Lucas; 427 U.S. 495 {1976), 
upholding a Social Security Act provision disadvantaging illegitim~te childr.;:,. 
" U.S. Department of Agri,-ultnre v. Moreno, 413 U:S. 528 (197.'3). 
fi Gl'aham v. Richardson. 403 U.S. 36,5 ( 1971) !welfare payments}; Sugamµm 
v. Dougall, 413 U.S. 634 ( 1973) [public employment]; but al$!> Mathews v. 
Diaz, 426 U.S. 67 ( l 976) ( npholdin_g residency requirements for Medicare]. 
11 E.g., Shapiro v. Thompson, 394 U.S. 618 ( 1969) [welfare payments]; Me­
morial Hospital v. Maricopa County, •HS U.S. 250 (1974) (free medical care]; 
hut also Starns v. Malkerson, 401 U.S. 98S (1971) [upholding durational resi• 
dency requirements for in-state tuition benditsJ. 
7 Shcrbei v. VemN, 374 U.S. 398 (1963). 
N Laurence Tribe. American Constit11tiont>I Law, (Mineola. N.Y.: Foundation 
Press_, 1978), p. 574'. 
ll Ewrson v. Board of Educntion. 330 U.S. 1 (1047), held that th(, Fourteenth 
Amendment's guarantc,i agailllil denial of .. life, liberty or property" prohibited 
states from "establishing _religion." The old court ha:l not fo -,d that even the 
First Amendment ("Congrc.w shall make no law respecting an establishment of 
religion") would bar Ccmgrcss from giving aid to religious iustitutions if they 
were also pmviding valued secular services. Bradfield v. Roberts, 175 U.S. 291 
{1899). . 
10 Lemon v. Kurtzman, 403 U.S. 6()2 (1971); Meek v. Pittinizer, 401 U.S. 602 
(1975); Levitt v. Committee for Public Edueation. 413 U.S. 472 (1073). 
11 Committee for Puhlic Ednc,1tion v. Nyq11i~t, 413 U.S. 756 ( 1973); Lemon 
v. Kurtzman, 403 U.S. 602 ( 1971 ). 
12 Tilton v. Richardson, 403 U .. ,. 672 (1971). 
13 Flcmin~ v. Nestor .. 1/l.1 ll .S. Ul.'3 0960). 
H Goldberg v. Kelly, 397 U.S. 254 ( 1970). 
15 Coss v. Lopez 419 U.S. 565 ( 1975) [school attendance]; Bell v. Burson, 
-102 U.S. 535 (1971) [driver.; lie-ens<']; Morrissey v. Brewer, 408 U.S. 471 
(1972) frevocation of p,1roleJ; Cagnon v. Scarpelli, 411 U.S. 778 (1973) 
{revocation of probation]. _ 
16 Bishop v. Wood, 426 U.S. 341 ( 1976) [lirin~ policeman]; Meachum v. Fano. 
427 U.S. 215 (1976) [prison transfer}; Mathews v. Eldridge, 424 U.S. 319 
(1976) !Social Security disability benefits]. 
17 Jn SCRAP v. U.S. 412 U.S. 669 ( 1973), for example, a group called Students 
Challenging Regulatory Agency Proceedings was granted standing -to chal­
lt•nge ICC approval of railroad rate increases on the grounds that higher rail 
rates might discourage th<> use of recyclable products, thereby producing more 
litter, the1eby "'injuring" the students involved by diminishing their enjoy­
ment of the environment. 
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Welfare 
and the 

New Dignity 

('UFFORD ORWIN 

., .,< (. • ..:.. ·~ 

- ~ -1·~- '/_,~~ 

. J:fti~> 

o~h~=kol~­
thinkiug about social welfare has been an insistence on tho .eq~ 
"dignity" or "worth" of every member of society. If this view d,oei 
not sound wholly new, that is because it is not. Liberalism &as·at, 
ways taught that all men arc created equal, and has alwa)'$. 'af~ 
firmed the dignity of the ordinary man.i But it both bas imd bas 
not asserted the cqnal dignity of all men, ordinary or otbctzwise. 
Ry this I do 11ot mean that the liberal tradition has hedge<t J>i,tt 
rather that it has made distinctions. It has held, in drect, ~ p • 
ther(' is a basic sense in which all of us are of equal worth, so -~ · 
is another in which we are not, and that respect for this ~~ 
is the mark of a liberal polity. · _, 

The newer liberalism denies this aistinction, urging .a --~ -. · 
version of dignity in support of an expanded one of •weJ£are:"';l>lg".' 
nity is a good part of what the welfare state is about these .da~ 
It is not only that we are admonished to treat all of its clifflts 'With .. , · 
dignity. Leading social theorists also tell us that the cause :dfdig~ 
nitr itself requires a vast expansion of the welfare state, ~ -

1 I will spt'a~ throughout of liberalism in its hroade:,;;t sense. as the ~ -.-~­
look underlying liberal demoCTacy; not as a term r.f partisan distkw:tioD W .11$ , 
describing that <:onsensus which deRnes the conte-tt within which ~ 
occurs. This is the only sense in which the term is still weful today. · ' :-, ·. 

:!-~.' .- :: • 
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The unfortunate reality is that by executive fiat, 

federal regulation and legislative initiative, the laudable 

•,· concept of Affirmative Action to assist minorities and the 

disadvantaged has been transformed into quotas, so~called goals 

and timetables and other forms of race preference now ingrained 

in our society. The Anti-Defamation League has been working 

for the last two decades to reverse that trend and we are 

pleased that the first tentative steps to do so have been taken 

by this Administration. The Department of Justice, for 

example, has adopted the forthright position in its briefs as 

well as in consent decrees it has negotiated that it will no 

longer seek or support racial quotas or their equivalent. Now 

the President has the opportunity by a stroke of the pen to do 

away with, once and for all, government sanctioning of race 

preference. AOL urges him to do so by signing into law a 

revised Executive Order 11246. 

We should all recall that the concept of "counting by 

race" was foreign to the proponents and principal supporters of 

the landmark 1964 Civil Rights Act and never intended or 

countenanced by them. During Congressional debate on the Act, 

Senator Hubert Humphrey, one of the bill's authors, stated 

explicity: "The proponents of this bill have carefully stated 

on numerous occasions that the Act does not require an employer 

to achieve any sort of racial balance in his work force by 

giving preferential treatment to any individual or group." 

• 



The intent of the Civil Rights Act was rather to 

encourage affirmative action which involves a conscious and • 

active effort to recruit minorities, to provide training in 

skills necessary for advancement, and where appropriate, 

remedial education. It does not mean practicing discrimination 

as a means of combatting discrimination. Legitimate 

affirmative action programs are directed to one end -- equality 

of opportunity, not necessarily equality of results, for all 

individuals regardless of race, color, creed, sex or national 

origin. 

Quotas and their functional equivalent goals and 

timetables are themselves discriminatory because they 

inevitably result in employment decisions based on race, 

ethnicity and gender. ADL believes that government mandateq 

goals and timetables are particularly troublesome as applied to 

federal contractors. For current federal regulations impose on 

those contractors an obligation to meet racial goals and 

timetables or else lose lucrative government contracts. 

Placing government's imprimatur on goals and timetables in an 

Executive Order or in federal regulations has, ADL believes, a 

coercive effect on those employers who do business with the 

government. Threatened with debarment for noncompliance, a 

contractor will understandably take the easy road and transform 

a so-called goal into a quota by hiring and promoting 

individuals solely on the basis of race and ethnicity -- a 

clearly discriminatory practice which federal law, in fact, 

prohibits. 



.. 

The danger of goals, "proportional representation" 

schemes and other numerical methods of evaluating affirmative 

action is that they presuppose a "correct" percentage of 

minority employment thereby setting an arbitrary limit on equal 

opportunity. 

Discrimination is like a cancer. The cure for 

discrimination in our society is to eliminate it totally not 

transfer it to a new set of victims. The way to remedy past 

discrimination is to stop discriminating period. 

Racially based programs arbitrarily favor some while 

arbitrarily punishing others regardless of its intentions. The 

civil rights movement had as its objective the outlawing of all 

forms of discrimination. The Anti-Defamation League strongly 

believes that the return of quotas, masquerading as government 

sanctioned goals and timetables, is contrary to the high 

purposes and spirit of our civil rights struggle. 

3 
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WASHINGTON RlrRl:.~lNTATl\'l • 20~~ Mil~\Jthu~Ptl\ A.\t>flUl' \! ,\\· • \\a~h,ngton, D.C. 20036 • (202) 2&5-2000 

October 31, 1985 

To: Ralph Neas 

Fr: Hyman Bookbinder 

Subject: Jewish Position on Proocsed Executive Order 

In reply to your inquiry regarding the Jev1ish community's position in the 
proposed Exec~tive Order on affirmative action requirement for government con­
tractors, I can report an overwhelming consensus in opposition to such an order. 
This is based on the following facts : 

1. Several major national organizations ~ave made public, explicit statemer.:s 
affirming such opposition. They include the American Jewish Committee, 
the .~erican Jewish Congress, the Unicn of American Hebrew Congrega-
tions and the National Council of Jewish Women. Only one national Jew­
ish organization, the anti-Defamation League, to the best of my know­
ledge, has made any public declaratior. in support of such order. 

2. On September 11, the approximately 25 ~e~bers of the Domestic Task Force 
of the National Jewish Community Rela:ions Council (NJCRAC), a co-ordin2:­
i ng body of 11 na ti ona l Je1:Ji sh ageric~ ::S anc over 100 ci ty-•.•Ji de commun it_:_. 
relations aaencies. met here in ~ashirJt~n tc disc~ss the recorted draf: 
Executive Order. After ~y state~ent :; ~he ~GS K ~orce. and a pro1on~ec 
discussion that followed, the Task Fc ~:e voted un2nimous1y to recom~enc 
opposition to the proposed order . 

3. On October 21. the Executive Committe= of the NJCRAC met in Boston to 
consider the Task Force recommendatior. Aparoximately 60 delegates 
from national agencies and city bodie5 were present to consider the 
issue. I participated in the discuss~on. On the vote to accept the 
Task Force recommendation, only two negative votes were cast -- those 
of the Anti-Defamation League and the Jewish ~ar Ve!erans. The fo llow­
ing organizations were present and ac:2p:2~ ~he reco~menda:~cns: 

American Jev.:i sh Co:-.mittee 
American Je1ish Cc:-.gress 
Hadassah 
Jewish Labor Comm~:tee 
National Council of Jewish Women 
Union of American :~ebrew Congregati ans 
Union of Orthodox Jewish Congegations 

- United Synagogue of America 

Following the meeting, the Jewish Communi:y Councils of the following c1t1e~ 
joined in ·a statement urging the President to ~e~ec: the Jrder: Wasning:on. 
Indianapolis, Milwaukee, Bergen County (NJ), Kansas City(Mo). Baltimore, Det~c ~:. 

Houston, Philadelphia, San Francisco, Flint(Mic:1), Miami and San Diego. 

- .. ... . 
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How Poor Are the Poor? 

r,osi•R Ground: 
,u,erint■ Soda! PoUcy, ll>S0-1980 
by Charles Murray. 
B,aSiC, 323 pp., S23.95 

from 1946 until 1964 the conservative 
p01iticians who dominated Congress 
thought that the federal government 
,night be capable of transforming Amer­
ican society, but they saw this as a danger 
10 be avoided at almost any cost. For the 
following twelve years the liberals who 
dominated Congress thought that the 
federal government should try to cure 
a)most every ill Americans were heir to. 
After 1976 the political climate in Con­
gress changed again. The idea that gov­
ernment action could solve - or even 
ameliorate-social problems became un­
fashionable, and federal spending was in­
creasingly seen as waste. As a result , 
federal social-welfare spending, which 
had grown from 5 percent of the nation's 
gross national product in 1964 to II per­
cent in 1976, has remained stuck at II per­
cent since 1976. 

Conservative politicians and writers are 
now trying to shift the prevailing view 
again, by arguing that federal programs 
are not just ineffective but positively 
harmful. The "problem," in this emerging 
view, is not only that federal programs 
cost a great deal of money that the citi­
zenry would rather· spend on video re­
corders and Caribbean vacations, but 
that such programs hurt the very people 
they are intended to help. 

Losing Ground, by Charles Murray, is 
the most persuasive statement so far of 
this new variation on Social Darwinism. 
Murray is a former journalist who has 
also done contract research for the gov­
ernment and is now associated with the 
Manhattan Institute, which raises corpo­
rate money to support conservative 
authors such as George Gilder and Thomas 
Sowell. His name bas been invoked re­
peatedly in Washington's current debates 
over the budget-not because he has pro­
vided new evidence on the effects of par­
ticular government programs, but be­
cause be is widely presumed to have 
proven that federal social policy as a 
whole made the poor worse off over the 
past twenty years. Murray's popularity is 
easy to understand. He writes clearly and 
eloquently. He cites many statistics, and 
he malces his statistics seem easy to under­
stand. Most important of all, his argu­
ment provides moral legitimacy for budget 
cuts that many politicians want to make 
in order to reduce the federal deficit . 

Murray summarizes this argument as 
follows: 

The complex story we shall 
unravel comes down to this: 

Basic indicators of well-being took 
a tum for the worse in the I 960s, 
most consistently and most drastically 
for the poor. In some cases, earlier 
progress slowed; in other cases mild 
deterioration accelerated; in a few 
instances advance turned into retreat. 
The trendlines on many of the indi­
cators are- literally- unbelievable 
to people who do not make a profes­
sion of following them. 

The question is why . .. • 
The easy hypotheses-the econ­

omy, changes in demographics, the 
cff ccts of Vietnam or Watergate or 
racism- fail as explanations. As 
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often as not, taking them into ac­
count only increases the mystery. 

Nor does the explanation lie in 
idiosyncratic failures of craft. It is 
not just that we sometimes adminis­
tered good programs improperly, or 
that sound concepts sometimes were 
converted to operations incorrectly. 

moral indicators, the picture is far less 
encouraging. But sine,, most federal pro­
grams arc aimed at improving the mate­
rial conditions of life, it is best to start 
with them. 

1. 
It is not that a specific program, or a In making his case that "basic social in-
specific court ruling or act of Con- dicators took a turn for the worse in the 
gress, was especially destructive. The I 960s," Murray begins with the official 
error was strategic. . • . poverty rate. The income level, or "thrcsh-

The most compelling explanation old," that officially qualifies a family as 
for the marked shift in the fortunes poor varies according to the number and 
of the poor is that they continued to age of its members and rises every year 

---------------------~ 

respond, as they always had, to the 
world as they found it, but that 
we- meaning the not-poor and un­
disadvantaged - had changed the 
rules of their world. Not of our 
world, just of theirs. The first effect 
of the new rules was to make it prof­
itable for the poor to behave in the 
short terrn in ways that were destruc­
tive in the long term. Their second 
effect was to mask these long-term 
losses-to subsidize irretrievable 
mistakes. We tried to provide more 
for the poor and produced more 
poor instead. We tried to remove the 
barriers to escape from poverty, and 
inadvertently built a trap. 

In appraising this argument, we must, l 
believe, draw a sharp distinction between 
the material condition of the poor and 
their social, cultural, and moral condi­
tion. If we look at material conditions we 
find that, Murray notwithstanding, the 
position of poor people showed marked 
improvement after 1965, which is the 
year Murray selects as bis "turning 
point." If we look at social, cultural, and 

Chor/,s Murray 

with the Consumer Price Index, so in 
theory it represents the same level of 
material comfort year after year. ' If a 
family's total money income is below its 
poverty threshold, aU its members are 
counted as poor. The official definition 
of the poverty level is to a large extent ar­
bitrary. When the Gallup survey asks 
how much money a couple with two chil­
dren needs to "get along in this commu­
nity," for example, the typical respondent 
said $15,000 in 1983. The "poverty" 
threshold for such a family was only 
SI0,000 in 1983. But few would say that 
people with incomes below the poverty 
threshold were not poor. 

Table I (see next page) shows that the 
official poverty rate fell from 30 to 22 per­
cent of the population during the 1950s 
and from 22 to 13 percent during the 
I 960s. This hardly seems to fit Murray's 
argument that social indicators took a tum 

'Until 1980 the thresholds were also 
lower for farm families and for families 
headed by women. A widow living alone, 
for example, was supposed to need about 
7 percent less than a widower living 
alone. 

for the worse in the 1960s. The official rate 
was stiU 13 pcra,nt in 1980, but even this 
was not c:uctly a "turn for the worse." 
Furthermore, the official poverty statistics 
underestimate actual progress since 1965. 
To begin with, the Consumer Pria, Index 
(CPI), which the Census Bureau uses to 
correct the poverty thresholds for infla­
tion, exaggerated the amount of inflation 
between 1965 and 1980 by about 13 per­
cent, because of a flaw in the way it 
measured housing costs. The official 
poverty line therefore represented a 
higher standard of living in 1980 than in 
1965. If we use the Personal Consump­
tion Expenditure (PCE) deflator from the 
National Income Accounts to adjust the 
poverty line for inflation, Table I shows 
that povcny fell from 19 percent in 1965 
to 13 percent in I 980. 

A more fundamental problem with the 
official poverty statistics is that they do 
not take account of changes in families' 
need for money. They make no adjust­
ment for the fact that Medicare and 
Medicaid now provide many families 
with low-cost medical care, for example, 
or for the fact that food stamps have 
reduced families' need for cash, or for the 
fact that more families now live in 
government-subsidized housing. 

Experts on poverty have devised a 
number of different methods for estimat­
ing the value of noncash benefits. Most 
conseJVatives prefer the "market value" 
approach, which values noncash benefits 
at what it would cost to buy them on the 
open market and adds this amount to re­
cipients' incomes. To sec what this implies, 
consider Mrs. ·smith, an elderly widow 
living alone in Indiana, who is covered by 
both Medicare and Medicaid. Private in­
surance comparable to Medicare-Medi­
caid would have cost Mrs. Smith S4000 in 
1979.' To get Mrs . Smith's "true" in­
come, advocates of the "market value" 
approach simply ad!f S4000 to her money 
income. Sina,, by the official standard, 
Mrs. Smith's poverty threshold was only 
$3472 in 1979, the "market value" ap­
proach put her above the poverty line 
even if she had no cash income whatever. 
This is plainly absurd. Mrs. Smith cannot 
eat her Medicaid card, or trade it for a 
place to live, or even use it for transpor­
tation to her doctor's office. 

If we want a more realistic picture of 
bow Medicare and Medicaid have af­
f ccted Mrs. Smith's ,life, we must answer 
two distinct questions: how it affected 
her ability to obtain medical care and 
whether it cut her medical bills. 

When the Census Bureau values non­
cash benefits according to what·tbey save 
the recipient, it finds that they lowered 
the 1980 poverty rate from 13 to IO per­
cent. ' The Census has not made com­
parable estimates for the 1950s or 1960s, 
but we can make informed guesses about 
1950 and 1965. In 1965, Medicare and 
Medicaid did not exist, food stamps 
reached fewer than 2 percent of the poor, 
and there were 600,000 public housing 
units for 33 million poor people. In 1950 

' US Bureau of the Census, "Estimates of 
Poverty Including the Value of Noncash 
Benefits: 1979-1982," Technical Paper 51 
(Government Printing Office, 1984). 

'US Bureau of the Census, "Estimates of 
Poverty Including Noncash Benefits: 
1979-1982," Technical Paper 51 (Govern• 
ment Printing Office, I 984). 
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rood stamps did not exist at all and there 
were 200,000 public housing units for 45 
million poor people. Taken together, 
these programs could hardly have cut the 
poverty rate by more than one point in 
either year. On this assumption Table I 
estimates the "net" poverty rate at 10 per­
cent in 1980, 18 percent in 1965, and 29 
percent in 1950. • 

II should go without saying that since 
the original poverty threshold was arbi­
trary. these statistics do not prove that 
only lO percent of the population was 
"really" poor in 1980. The figure could be 
either higher or lower, depending on bow 
you define poverty. The figures do, how­
ever, tell us that the proportion of the 
population living below our arbitrary 
threshold was almost twice as high in 
1965 as in 1980, and almost three times as 
high in 1950 as in 1980. At least in 
economic terms, therefore, Murray is 
wrong: the poor made a lot of progress 
after 1965. 

Furthermore, even these "net" poverty 
statistics underestimate the improvement 
in poor people's material circumstances. 
Mrs. Smith's $4000 Medicaid card may 
not lift her out of poverty, but it has 
dramatically improved her access to doc­
tors and hospitals. In 1964, before Medi­
care and Medicaid, the middle classes 
typically saw doctors five times a year, 
whereas the poor saw doctors four times 
a year. By I 98 I, the middle classes were 
seeing doctors only four times a year, 
while the poor were seeing them almost 
six times a year. Since the poor still spent 
twice as many days in bed as the middle 
classes, and were three times as likely to 
describe their health as "fair" or "poor," · 
this redistribution of medical care still fell 
short of what one would expect if access 
depended solely on "need."' But it was a 
big step in the right direction. 

Increased access to medical care seems 
to have improved poor people's health. 
The most widely cited health measure is 
infant mortality. The United States does 
not collect statistics on infant mortality 
by parental income, but it does collect 
these statistics by race, and it seems 
reasonable to assume that differences 
between whites and blacks parallel those 
between rich and poor. Table I shows 
that the gap between blacks and whites, 
which had widened during the 1950s and 
narrowed only trivially during the early 
1960s, narrowed very rapidly after 1965. 
Table 1 tells a similar story about overall 
life expectancy. Life expectancy rose 
more from 1965 to 1980 than it had from 
1950 to 1965, and the disparity between 
whites and nonwhites narrowed faster 
after 1965 than before. Nobody knows 
how much Medicare and Medicaid con-· 
tributed to these changes, but notwith­
standing all the defects in the American 
medical care system, it is hard to believe 
they were not important. 6 

'Murray presents a different set of 
estimates for "net" poverty, taken from 
the work of Timothy Smeeding. Unlike 
the Census Bureau's estimates, Smeed­
ing's estimates are corrected for under­
reporting of income. Smeeding's esti­
mates for years prior to 1979 are also cor­
rected for underreporting of noncash 
benefits. But Smeeding's 1979 estimate, 
on which Murray places great emphasis, 
is not corrected for such underreporting. 
As a result, Smeeding's series underesti­
mates the decline in net poverty during 
the 1970s. 

'Data taken from US Public Health Serv­
ice, Health, United Stales (Government 
Printing Office, 1983), pp . 126, 127, 137. 

'Hope Corman and Michael Grossman 
examine the effect of Medicaid on infant 

Nonetheless, despite all the improve­
ments since 1965, Murray is right that, 
apart from health, the material condition 
of the poor improved faster from 1950 to 
1965 than from 1965 to 1980. The most 
obvious explanation is that the economy 
turned sour after 1970. Inflation was 
rampant, output per worker increased 
very little, and unemployment began to 
edge upward . The real income of the me­
dian American family, which had risen 
by an average of 2.9 percent a year be­
tween 1950 and 1965, rose only I. 7 per­
cent a year between 1965 and 1980. From 
1950 to 1965 it took a 4 .0 percent in­
crease in median family income to lower 
net poverty by one percentage point . 
From 1965 to 1980, because of expanding 
social welfare spending, a 4.0 percent in­
crease in median income lo~cred net 
poverty by 1.2 percent. Nonetheless, me-

mortality in "Determinants of Neonatal 
Mortality Rates in the United States: A 
Reduced-Form Model," Working Paper 
1387 (National Bureau of Economic 
Research, -1985). 

dian income grew so much more slowly 
after 1965 that the decline in net po"'cny 
also slowed.' 

Murray rejects this argument. In his 
version of economic history the nation as 
a whole continued to prosper during the 
1970s. The only problem, he claims, was 
that "the benefits of economic growth 
stopped trickling down to the poor." He 
supports this version of economic history 
with statistics showing that gross national 
product grew by 3.2 percent a year during 
the 1970s compared to 2.7 percent a year 
between 1953 and 1959. This is true, but 
irrelevant. The economy grew during the 
1950s because output per worker was 
growing. It grew during the 1970s be­
cause the labor force was growing. The 
growth of the labor force reflected a 
rapid rise in the number of families 
dividing up the nation's economic output. 

'From 1950 to 1980 the correlation be­
tween the official poverty rate and the 
logarithm of real median family income 
is 0.995. 

- ·· · ~ · ,.~ .-;,, . .. f·a - - . -----· -----
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Table 1 

THE CONDITION OF THE POOR: 19S0-1980 

1950 1960 1965 1970 1980 
Poverty Rate 

Official' 30 22 17 13 13 
Corrected Official• 30 23 19 15 13 

"Net" 29 18 IO 

lofant Mortality 
as a perttol of live births' 

White 2.7 2.3 2.2 1.8 I.I 
Black 4.4 ~ __iJ ...11 E 
Gap 1.7 2.1 2.0 1.5 I.I 

Life Expectancy in years' 

White 69.1 70.6 71.0 71.7 74.4 

Nonwhite 60.8 63.9 64.1 65.3 69.S 

Gap 8.3 6.7 6.9 6.4 4 .9 

Median Family Income 
(in 1980 dollars)• $10,500 $14,000 $16,200 $19,200 $21,000 

Gross National Product' 
(in 1980 dollars) 

Per worker $15,300 $18,900 $22,300 $23,400 $24,600 

Per household $21,900 $24,900 $28,900 $30,600 $32,600 

Sources: a. Murray1 pp. 65 and 245. The 1950 va1uc is approximate. Corrected for 
inflation using the Consumer Price Index. 

b. Corrected for inflation using the PersonaJ Consumption Expenditure deflator 
and for measurement changes in _1966, 1974, and 1979. 

c. Statistical Abstract of the United States, 1984. 
d . US Bureau of the Census, Current Population Reports, Series P-60, no. 132, 

corrected for inflation using the PCE dcflator, not the CPI. 
c. Economic Report of the President, 1984. 
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GNP per household hardly grew at all 
after 1970 (sec Table I). ' 

But a question remains. As Table 2 
shows, total government spending on 
"social welfare" programs grew from I 1.2 
to 18. 7 percent of GNP between 1965 and 
1980. If all this money had been spent on 
the poor. poveny should have fallen to 
vinually zero. But "social welfare" spend­
ing is not mostly for the poor. It includes 
programs aimed primarily at the poor, 
like Medicaid and food stamps, but it 
also includes programs aimed primarily 
at the middle classes, like college loans 
and military pensions, and programs 
aimed at almost everybody, like medical 
research. public schools. and Social Secu­
rity. In 1980, only a fifth of all "social 
welfare" spending was explicitly aimed at 
low-income families, and only a tenth 
was for programs providing cash, food, 
or housing to such families.' Table 2 

• As Murray notes, GNP per person also 
grew quite rapidly during the 1970s, 
because the number of workers grew 
while the number of children fell. But 
this change did not reduce poveny, 
because family size did not decline ap­
preciably among those with incomes 
below $10,000 in 1980 dollars. See US 
Bureau of the Census, Current Popula­
tion Reports, Series P-60, no. 80, p. 17 
and no. 132, p. 61 (Government Printing 
Office, 1971 and 1982). 

' US Bureau of the Census, Statistical 
Abstract of the United States: 1984 
(Government Printing Office), pp. 368 
and 371. 

shows that cash. food, and bousinii :or 
the poor grew from 1.0 percent of G1'P Ul 

1965 to 2.0 percent in 1980. ,. This •~ a 
large increase in absolute terms. But ,.._ 
distributing an extra 1.0 percent of ,:,sp 
could hardly be expected to reduce i''' -
crty to zero. 

A realistic assessment of what ll.'Cal 
policy accomplished between 1965 .c,J 

1980 must also take account of the :~,,: 
that if all else had remained ,qci.a.l , 
demographic changes would have p~t-~-J 
the poveny rate up during these ye.i.--. . 
not down. Table 2 shows that both ;he 

number of people over sixty-five and th< 
number living in families headed l-y 
women grew steadily from 1950 to 19-.S...'. 
We do not have povcny rates for th= 
groups in 1950, but in 1960 the offi,-i.u 
rates were roughly 33 percent for the 
elderly and 45 percent for families bead<J 
by women. Since neither group includes 
many jobholders, economic growth dc'CS 
not move either group out of poveny 
very fast. from 1960 to 1965, for exam­
ple, economic growth lowered offici'11 
poverty from 22 to I 7 percent for the n3-
tion as a whole, but only lowered it from 
10Murray's figures show even more rapid 
growth in both "public aid" and "publk 
assistance" after 1965, because he con­
centrates exclusively on federal ·spending. 
ignoring state and local expenditures. I 
find it bard to sec bow a writer who sce:s 
rising AFDC benefits as a major source of 
social decline can focus entirely on 
federal spending. It is the states , after all. 
that set AFDC benefits. 

Table 2 
SOCIAL WELFARE SPENDING: 1950-1980 

1950 1960 1965 1970 1980 
Percent of GNP spent on: 

"Social Welfare" 8.2 10.3 11.2 14,7 18.7 
Means-tested cash benefits, 

food Stamps, and housing 
subsidies• 0.9 0.8 1.0 1.2 2.0 

Percent ol persons who are: 
Over 65 8 9 9 10 11 
In families beaded by women 6" 7 9 10 12 
In AFDC families 1.5 1.7 2.3 4.7 4.9 

Illegitimate births as a percent 
of all births 4 -5 8 11 19 

Percent or personal income 
derived from: 

Social Security and SSI 0.4 2.8 3.3 3.9 S.9 
AFDC 0.3 0.3 0.3 0.6 0.6 

Mean monthly payment 
(in 1980 dollars) to: 

Retired workers $138 $184 $195 $228 $341 
AFDC family of four' NA $396 $388 $435 $350 

. . 
Official poverty rate: 

Persons over 65 NA 33' 31' 25 16 
Persons in families 
headed by women NA 45 42 38 37 

Percent of all poor people 
who are: 

In families headed by women NA 18 23 30 35 
Over 65 NA 14 18 19 13 

Sources: Statistical Abstract , 1984; Economic Repon of the President, 1984; Historical 
Statistics of the United Stdtes; and Current Population Reports, Series P-60, no. )45. 
Prc-1980 dollars arc converted to 1980 dollars using the PCE deflator. 

a. Includes an .. Public Aid" and .. Housing" expenditures, less Medicaid. "Public 
Aid" includes some social services. 

b. Estimated from data on percent of families headed by women in 1950 and 
1960, and percent or persons in such families in 1960. -

c. Benefit level for a family with no other income. (For source, sec footnote 14.) 
d. Corre<;tcd for measurement change in 1966. 
e. Estimated from the total poverty rates in 1960 and 1965 and from the poverty 

rates for the elderly in 19S9 and 1966. 
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B to 31 percent among the elderly and 
from 45 to 42 percent among households 
headed by women. 

When poverty became a major social 
issue during the mid~l960s, government 
assistance to both these groups was quite 
modest. In 1965 the typical retired person 
got only $ I 84 a month from Social Secu­
rity in 1980 dollars, and a large minority 
got nothing whatever . Only about a quar­
ter of all families headed by women got 
benefits from Aid to Families with 
Dependent Children (AFDC), and bene­
fits for a family of four averaged only 
S388 a month in 1980 dollars (see Table 2). 

From 1965 to 1970 the AFDC system 
changed drastically. Welfare offices had 
to drop a wide range or restrictive regula­
tions that had kept many women and 
children off the rolls . It became much 
easier to combine AFDC with employ­
ment, and benefit levels rose appreciably . 
As a result of these changes something 
like half of all persons in families headed 
by women appear to have been receiving 
AFDC by 1970." 

But as the economy floundered in the 
I 970s legislators began to draw an in­
creasingly sharp distinction between the 
"'deserving" and the "undeserving" poor. 
The "deserving" poor were those whom 
legislators judged incapable of working, 
namely the elderly and the disabled . 
Despite their growing numbers, they got 
more and more help. By 1980 the average 
Social Security retirement check bought 
50 percent more than it had in 1970, and : 
official poveny among the elderly bad 1 

fallen from 2S to 16 percent (see Tablc_2). i 
Taking noncash benefits into account, i 
the net poveny rate was lower for tho~• , 
over· 65 than for those under 65 m · 
1980. 11 

• 

We have less precise _data on the dis- : 
abled, but we know the1r monthly bene- I 
fits grew at the same rate as benefits for , 
the elderly. and the percentage of the ! 
population receiving disability benefits 
also grew rapidly during the I 970s. Since i 
we have no reason to suppose that the , 
percentage of workers actually suffering i 
from serious disabilities grew, it seems 
reasonable to suppose that a larger frac- ! 
tion of the disabled were getting benefits, 
and that poveny among the disabled fell ' 
as a result. 

While legislators were increasingly '. 
generous to the "deserving" poor during l 
the ·I 970s, they showed no such concern 1 for the "undeserving" poor. The unde- , 
serving poor were those who "oughtn to 
work but were not doing so. They were 
mainly single mothers and marginally 
employable men whose unemployment 
benefits had run out-or who bad never 
been eligible in the first place. Men whose 
unemployment benefits have run out 
usually get no federal benefits. Most 
states offer them token .. general 
assistance," but it is seldom enough to 
live on. Data on this group is scanty. 

Single mothers do better than unem­
ployable men, because legislators are 
reluctant to let the children starve and 
cannot find a way of cutting benefits for 
mothers without cutting them for chil­
dren as well. Nonetheless, as Table 2 
shows, the purchasing power (in I 980 

11 The exact ratio is hard to determine, 
b<cause prior to 1982 the Census Bureau 
did not have a satisfactory procedure for 
identifying mother-child families living 
with relatives. 

"See US Bureau of the Censu.s, "Esti­
mates of Poveny Including the Value of 
Non cash Benefits: 1979-1982," Technical 
Paper 51 (Government Printing Office, 
1984). 



dollars) of AFDC benefits for a family of 
four rost from $388 a month in I 965 to 
$435 in 1970. In addition, Congress made 
food scamps available co all low-income 
families after 1971. These were wonh 
another $150 to a typical family of 
four." By 1972, the AFDC-food stamp 
j>ackage" for a family of four was wonh 
about $577 a month. Benefits did not 
keep up with inflation after 1972, 
however, and by 1980 the AFDC-food 
stamp package was wonh only $495 a 
month." As a result, the welfare rolls 
grew no faster than the population after 
197 5, though the number of families 
headed by women continued to increase." 

According to Murray, keeping women 
off the welfare rolls should have raised 
their incomes in the long run, since it 
should have pushed them into jobs where 
they would acquire the skills they need to 
better themselves. This did not happen. 
The official poverty rate in. houstholds 
headed by women remained essentially 
constant throughout the 1970s, at around 
37 pcr~nt. Since the group at risk was 
growing, families headed by women ac­
counted for a rising fraction of the poor 
(sec Table 2). 

Taken together, Tables I and 2 tell a 
story very different from the one Murray 
tells in Losing Ground. First, contrary to 
what Murray claims, "net" poverty de­
clined almost as fast after 1965 as it had 
before. Second, the decline in poverty 
after 1%5, unlike the decline before 
1965, occurred despite unfavorable eco­
nomic conditions, and depended to a 
great extent on government effons to 
help the poor. Third, the groups that 
benefited from . this "generous revolu­
tion," as Murray rightly calls it, were 
precisely the groups that legislators 
hoped would benefit, notably the aged 
and the disabled. ·The groups that did not 
benefit were the ones that legislators did 
not especially want to help. Fourth, these 
improvements took place despite demo­
graphic changes that would ordinarily 
have made things worse. Given the dif­
ficulties, legislators should, I think, look 
back on their effons to improve the 
material conditions of poor people's lives 
with some pride. 

2. 
Up to this point I have treated 
demographic change as if it were entirely 
beyond human control, like the weather. 
According to Murray, however, what I 
have labeled "demographic change" was a 
predictable byproduct of government 
policy. Murray does not, it is true, ad­
dress the role of government in keeping 
old people alive longer. But he does argue 
that changes in social policy, particularly 
the welfare system, were responsible for 
the increase in families beaded by women 
after 1965. Since this argument recurs in 
all conservative attacks on the welfare 
system, and since scholarly research sup­
parts it in certain respects, it deserves a 
fair hearing. 

"US Bureau of the Census, Statistical 
Abstract of the United States, 1984, p. 
371. 

"House Committee on Ways and Means, 
"Background Material and Data on Pro­
grams within the Jurisdiction of the 
Committee on Ways and Means" (Gov­
ernment Printing Office, 1985). The drop 
is even larger using the conventional in­
flation adjustment based on the CPI in­
stead of the PCE deflator. 

"The percentage of families on the rolls 
stabilized after 1975. The percentage of 
persons on the rolls declined after 1975, 
because AFDC families got smaller. 

Murray illumates his argument with 
an imaginary Pennsylvania couple named 
Harold and Phyllis. They are young, 
poorly educated, and unmarried. Phyllis 
is also pregnant. The question is whether 
she should marry Harold. Murray first 
examines her situation in 1960. If Phyllis 
does not marry Harold, she can get the 
equivalent of about $70 a week in 198-4 
money from AFDC. She cannot supple• 
ment her welfare benefits by working, 
and on $70 a week she cannot live by 
herself. Nor can she live with Harold, 
since the welfare agency checks up on her 
living arrangements, and if she is living 
with a man she is no longer eligible for 
AFDC. Thus if Phyllis doesn't marry 
Harold she will have to live with her 
parents or put her baby up for adoption. 
If Phyllis does marry Harold, and he gets 
a minimum-wage job, they will have the 
equivalent of $124 a week today. This 
isn't much, but it is more than $70. Fur­
thermore, if Phyllis is not on AFDC she 
may be able to work herself, particularly 
if her mother will help look after her 
baby. Unless Harold is a complete loser, 
Phyllis is likely to marry Harold-if he 
asks. 

Now the scene shifts to 1970. The 
Supreme Court has struck down the 
"man in the house" rule, so Phyllis no 
longer has to choose between Harold and 
AFDC. She can have both. According to 
Murray, if Phyllis does not marry Harold 
and he does not acknowledge that be is 

the father of iheir child, Harold's income 
will not "count" when the local welfare 
department decides whether Phyllis is 
eligible for AFDC, food stamps, and 
Medicaid. This means she can get paid to 
stay home with her child while Harold 
goes out lo work, but only so long as she 
doesn't marry Harold. Furthermore, the 
value of her welfare "package" is now 
roughly the same as what Harold or she 
could earn at a minimum-wage job. Re• 
maining eligible for welfare is thus more 
important than it was in 1960, as well as 
being easier. From Phyllis's viewpoint 
marrying Harold is now quite costly. 

W bile the story of Harold and Phyllis 
makes persuasive reading, it is misleading 
in several respects. First, it is not quite 
true, as Murray claims, that "any money 
that Harold makes is added to their in­
come without affecting her benefits as 
long as they remain unmarried." If Phyl­
lis is living with Harold, and Harold is 
helping to support her and her child, the 
law requires her to report Harold's con­
tributions when she fills out her "need 
assessment" form. What has changed 
since 1960 is not Phyllis's legal obligation 
to report Harold's contribution but the 
likelihood that she will be caught if she 
lies. Federal guidelines issued in 1965 
now prohibit "midnight raids" 10 deter­
mine whether Phyllis is living with 
Harold. Funherrnore, even if Phyllis 
concedes that she lives with Harold, she 
can deny that he pays the bills and the 
welfare department must then prove her a 
liar. Still, Phyllis must perjure herself, 
and there is always some chance she will 
be caught. 

The second problem with the Harold 

and Phyllis slory is that Munay's account 
of Harold's motives is not plausible. In 
1960, according to Murray, Harold mar­
ries Phyllis and takes a job paying the 
minimum wage because he "has no 
choice.• But the Harolds of this world 
have always had a choice. Harold can an­
nounce that Phyllis is a slut and that the 
baby is not his. He can tell Phyllis to get 
an illegal abonion. He can join the army. 
Harold's parents may insist that he do his 
duty by Phyllis, but then again they may 
blame her for leading him astray. If 
Harold cared only about improving his 
standard of living, as Murray suggests, he 
would not have married Phyllis in 1960. 

According 10 Murray, Harold is less 
likely to marry Phyllis in 1970 than in 
1960 because, with the demise of the 
"man in the house" rule and with higher 
benefits, Harold can gee Phyllis to sup­
port him. But unless Harold works, Phyl­
lis has no incentive either to marry him or 
to let him live off her meager check, even 
if she shares her bed with him occasion­
ally. If Harold does work, and all he 
cares about is having money in bis 
pocket, be is better off on his own than 
be is sharing his check with Phyllis and 
their baby. From an economic viewpoint, 
\n short, Harold's calculations are much 
the same in 1970 as in 1960. Marrying , 
Phyllis will still lower his standard of 
living. The main thing that has changed ! 

since 1960 is that Harold's friends and 
relatives are less likely to think he l 
"ought" to marry Phyllis. 

' 
This brings us to the central difficulty in I 
Murray•~ story. Since Harold is unlikely ; 
to want to support Phyllis and their , 
child, and sin~ Phyllis is equally unlikely I 
to want to support Harold, the usual out- , 
come is that they go their separate ways. I 
At this point Phyllis has three choices: 
get rid of the baby (through adoption or I 
abortion), keep the baby-and continue to ; 
live with her parents, or keep the baby ' 
and set up housekeeping on her own. If 
she keeps the baby she usually decides to 
stay with her parents. In 1975 three­
quarters of all first-time unwed mothers 
lived with their parents during the first 
year after the birth of their baby. (No 
room for Harold here.) Indeed, half of 
all unmarried mothers under twenty-four 
lived with their parents in 1975-and this 
included divorced and separated mothers 
as well as those who had never been 
married. 16 

If Phyllis expects to go on living with 
her parents, she is not likely to worry 
much about bow big her AFDC check will 
be. Phyllis bas never had a child and she 
has never had any money. She is used to 
her mother's paying the rent and putting 
food on the table. Like most children she 
is likely to assume that this arrangement 
can continue until she. finds an arrange­
ment she prefers. In the shon run, having 
a child will allow her to leave school (if 
she has not done so already) without hav­
ing to work. It will also mean changing a 
lot of diapers, but Phyllis may well ex­
pect her mother to help with that. In­
deed, from Phyllis's viewpoint having a 
child may look rather like having another 
little brother or sister. If it brings in some 
money, so much the better, but if she ex­
pects to live with her parents money is 
likely to be far less important to her than 
her parents' attitude toward illegitimacy. 
That is the main thing that changed for 
her between 1960 and 1970. 

"David Ellw~d and Mary Jo Banc, 
"The Impact of AFDC on Family Struc­
ture and Living Arrangements" (Kennedy 
School of Government, Harvard Univer­
sity, March 1984, offset). 
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Systematic efforts at assessing the im­
pact or AFDC benefits on illegitimacy 
rates support my version of the Harold 
and Phyllis story rather than Murray's. 
The level of a state's AFDC benefits has 
no measurable effect on its rate of illegiti­
macy. Io 1984, AFDC benefits for a fam­
ily of four ranged from SI20 a month in 
Mississippi to $676 a month in New 
York. David Ellwood and Mary Jo Banc 
recently completed a meticulous analysis 
of the way sucb variation affects illegiti­
mate births. 17 In general, states with high 
benefits have less illegitimacy than states 
with low ones, even after we adjust for 
differences in race, region, education, in­
come, urbanization, and the like. This 
may be because high illegitimacy rates 
make legislators reluctant to raise welfare 
benefits. 

To get around this difficulty, Ellwood 
and Banc aslccd whether a change in a 
state's AFDC benefits led to a change in 
its illegitimacy rate. They found no con­
sistent effect. Nor did high benefits widen 
the disparity in illegitimate births be­
tween women with a high probability of 
getting AFDC-teen-agers, nonwhites, 
high school dropouts- and women with a 
low probability of getting AFDC. 

What about the fact that Phyllis can 
now live with Harold (or at least sleep 
with him) without losing her benefits? 
Doesn't this discourage marriage and 
thus increase illegitimacy? Perhaps. But 
Table 2 shows that illegitimacy has risen 
at a steadily accelerating rate since 1950. 
There is no special "blip" in the late 
1960s, when midnight raids stopped and 
the "man in the house" rule passed into 
history, Nor is there consistent evidence 
that illegitimacy increased faster among 
probable AFDC recipients than among 
women in general. 

Murray's expJanation of the rise in il­
legitimacy thus seems to have at least 
three flaws. First, most mothers of illegit­
imate children initially live with their 
parents, not their lovers, so AFDC rules 
are not very relevant. Second, the trend 
in illegitimacy is not well correlated with 
the trend in AFDC benefits or with rule 
changes. Third, illegitimacy rose among 
movie stars and college graduates as well 
as welfare mothers . All this suggests that 
both the rise of illegitimacy and the lib­
eralization of AFDC reflect broader 
changes in attitudes toward sex, law, and 
privacy, and that they had little direct 
effect on each other. 

But while AFDC does not seem to af -
feet the number of unwed mothers, as 
Murray claims, it does affect family ar­
rangements in other ways. Ellwood and 
Banc found, for example, that benefit 
levels bad a dramatic effect on the living 
arrangements of single mothers . If 
benefits are low, single mothers have 
trouble maintaining a separate household 
and are likely to live with their rela­
tives- usually their parents. If benefits 
rise, single mothers are more likely to 
maintain their own households. 

Higher AFDC benefits also appear to 
increase the divorce rate. Ellwood and 
Bane's work suggests, for example, that if 
the typical state had paid a family of four 
only S 180 a month in 1980 instead of 
$350, the number of divorced women 
would have fallen by a tenth . This might 
be partly because divorced women re­
marry more hastily in states with very low 
benefits. But if AFDC pays enough for a 

"Ellwood and Bane, "The Impact of 
AFDC on Family Structure and Living 
Arrangements" (Kennedy School of 
Government, Harvard University, March 
1984, offset). ' 
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woman to live on, she is also more likely 
to leave her husband. The Seattle-Denver 
"income maintenance" experiments, which 
Murray discusses at length, found the 
same pattern. 

The fact that high benefits lead to high 
divorce rates is obviously embarrassing 
for liberals, since most people view 
divorce as undesirable. But it has no 
bearing on Murray's basic thesis, which.is 
that changes in social policy after 1965 
made it "profitable for the poor to 
behave in the shon term in ways that are 
destructive in the long term.• If changes 
in the welfare system were encouraging 
teen-agers to quit school, have children, 
and not take steady jobs, as Murray con­
tends, be would clearly be right about the 
long-term costs. But if changes in the 
welfare system have merely encouraged 
women who were unhappy in their mar­
riages to divorce their husbands, or have 
discouraged divorced mothers from mar­
rying lovers about whom they feel 
ambivalent, what makes Murray thinlc 
this is "destructive in the long term"? 

Arc we to suppose that Phyllis is better 
off in the long run married to Harold if 
he drinks, or beats her, or molests their 
teen-age daughter? Surely Phyllis is a · 
better judge of this thllJ! we are. Or are · 
we to suppose that Phyllis's children will 
be better off if she sticks with Harold? 
That depends on bow good a father 
Harold is. The children may do better in 
a household with two parents, even if the 
parents are constantly at each other's 
throats, but then again they may not. 
Cenainly Murray offers no evidence that 
unhappy marriages are better for children 
than divorces, and I know of none. 

Shorn of rhetoric, then, the· qempir­
ical" case against the welfare system 
comes to this. First, high AFDC benefits 
~ow single ffiothers to set up their own 
households. Second, high AFDC benefits 
allow mothers to end bad marriages. 
Third, high benefits may make divorced 
mothers more cautious about remarrying. 
All these "costs" strike me as benefits. 

Consider Harold and Phyllis again, but 
this time imagine that they married in 
1960 and that it is now 1970. They have 
three children, Harold still has the dead­
end job in a laundry that Murray de­
scribes him as having taken in 1960, and ' 
he bas now taken both to drinking and to ' 
beating Phyllis. Harold still has two 
choices. He can leave Phyllis or he can 
stay. If he leaves, Phyllis can try to col­
lect child suppon from him, but her ' 
chances of success are low. So Harold 
can do as be pleases. 

Phyllis is not so fortunate. She is not . 
the sort of person who can earn much 
more than the minimum wage, so she 
cannot support herself and three children 
without help. If she is lucky she can go to 
her parents. Otherwise, if she lives in a 
state with low benefits, she has two 
choices: stick with Harold or abandon 
her children. Since she has been taught to 
stick with her children, she has to stick 
with Harold. If she lives in a state with 
high benefits she has a third choice: she 
can leave Harold and talce her children 
with her. In a sense, AFDC is the price we 
pay for Phyllis's commitment to her 
children. At 0.6 percent of total US per­
son~ income, it does not seem a high 
price. 

Giving Phyllis more choices has obvi­
ous political drawbacks. So long as Phyl­
lis lives with Harold, her troubles are her 
own. We may shake our heads when we 
hear about them, but we can tell our­
selves that all marriages have problems, 
and that that is the way of the world. If 
Phyllis leaves Harold-or Harold leaves 



\ 
Phylli! - and she comes to depend on 
AFOC, her problems become public in­
stead of private. Now if she cannot pay 
the rent or docs not feed her children 
milk it could be because her monthly 
check is too small, not because she 
docsn~ know or care about the benefits 
of milk or because Harold spends the 
money on drink. Taking collective respon­
sibility for Phylli.!'s problems iJ not a 
trivial price to pay for liberating bc:r from 
Harold. Most of her problems will, after 
all, remain intractable. But our impulse 
to drive her back into Harold's arms so 
that we no longer have to think about her 
is the kind of impulse decent people 
should resist. 

3. 
The idea that Phyllis will be the loser in 
the long run if society aives her more 
choices exemplifies a habit of mind that 
seems as common among conservatives 
as among liberals. First you figure out 
what kind of behavior is in society's inter­
est. Then you define such behavior as 
"good." Then you argue that good behav­
ior, while perhaps disagreeable in the 
shon run, is in the long-run interest of 
those who engage in it. Every parent will 
recognize this ploy: my son should take 
out the garbage because It is in his long­
run interest to learn good work habits, 
not because I don't want to take it out or 
don't want to live with a shirker. The 
conflict between individual interests and 
the common interest, between selfishness 
and unselfishness, is thus transformed 
into a conflict between shon-run and 
long-run self-interest. Unfonunatcly, the 
argument is often false. 

Early in Losing Ground, Murray 
calculates what be calls the "latent" 
poveny rate, that is, the _percentage of 
people who fall below the poveny line 
when we ignore transfer payments from 
the government such as Social Security, 
AFDC, uneinploymcnt compensation, 
and military pensions. Toe "latent" 
poveny rate rose from 18 percent in 1968 
to 22 percent in 1980. Murray calls this 
"the most damning" measure of policy 

· failure, because "economic independence­
standing on one's own abilities and 
accomplishments-is of paramount im­
ponance in determining the quality of a 
family's life." Titis is a classic instance of 
wishful thinking. Murray wants people to 
work (or clip coupons) because such 
behavior keeps taxes low and maintains a 
public moral order of which both be and 
I approve, so he asscns that failure to 
work will undermine family life. He 
doesn't try to prove this empirically; be 
says it is self-evident. {"Hardly anyone, 
from whatever pan of the political spec­
trum, will disagree.") But the claim is not 
only not self-evident; it is almost cer­
tainly wrong. 

One major reason latent poverty in­
creased after 1968 was that Social Secu­
rity, SSI, food stamps, and private pen­
sions allowed more old people to stop 
working. These programs also made it 
easier for old people to live on their own 
instead of moving in with younger rela­
tives. Having come to depend on the gov­
ernment, old people suffer from latent 
poveny. But is there a shred of evidence 
that these changes undermined the qual­
ity of their family life? If so; why were 
the elderly so cager to trade their jobs for 
Social Security, and so reluctant to move 
in with their daughters-in-law?. 

Another reason latent poverty increased 
after 1968 was that more women and 
children came to depend on AFDC in­
stead of on a man. According to Murray, 

a woman who <kpcnds on the govern­
ment suffers from latent poverty, wbilc a 
woman who depends on a man docs not. 
But unless • woman can suppon herself 
and her children from her own eaminp, 
she is always dependent on someone 
("on.,'man away from welfare"). Murray 
assumes that AFDC has a worse effect on 
family life than Harold. But that depends 
on Harold. Phyllis may not be very 
sman, but if she chooses AFDC over 
Harold, surely that is because she expects 
the choice to improve the quality of her 
family life, not undermine it. Even if, as 
Murray imagines, most AFDC recipients 
are really living in sin with men who help 
,uppon them, what makes Murray think 
that the cxua money these families get 
from AFDC makes their family life 
worse? 

Murray's conviction that getting checks 
from the government is always bad for 
people is complemented by his conviction 
that working is always good for them, at 
least in the long run. Since many people 
do not recognize that working is in their 
long-run interest, Murray assumes such 
people must be forced to do what is good 
for them. Harold, for example, would 
rather loaf than take an exhausting, poorly 
paid job in a laundry. To prevent Harold 
from indulging his self-destructive prefer­
ence for loafing, we must make loafing 
financially impossible. America did this 
quite effectively until the 1960s. Then we 
allegedly made it easier for him to qualify 
for unemployment compensation, so be 
was more likely to quit his job whenever 
he got fed up._ We also made it easier for 
him to live off Phyllis's AFDC check. 
Once Haro!~ had tasted the pleasures of 
indolence, he found them addictive, like 
smoking, so he never acquired either the 
skills or the self-discipline he would have 
needed to bold a decent job and support 
a family . By trying to help we therefore 
(lid him irreparable harm. 

W bile I share Murray's enthusiasm for 
work, I cannot sec much evidence that 
changes in government programs signifi­
cantly affected men's willingness to work 
during the 1960s. When we look at the 
unemployed, for example, we fmd that 
about half of all unemployed workers 
were getting unemployment benefits in 
1960. The figure was virtually identical in 
both 1970 and 1980." Thus while the 
rules governing unemployment compen­
sation did change, the changes did not 
make joblessness more attractive eco­
nomically. Mnrray is quite right that 
dropping the- man-in-the-house rule made 
it easier for Harold to live off Phyllis's 
AFDC check. But there is no evidence · 
that this contributed to rising unemploy­
ment. Since black women receive about 
half of all AFDC money, Murray's argu­
ment" implies that as AFDC rules became 
more liberal and benefits rose in the late 
1960s, unemployment should have risen 
among young black men. Yet Murray's 
own data show that such men's unemploy­
ment rates fell during the late 1960s. Mur­
ray's argument also implies that young ! 
black men's unemployment rate should 
have fallen in the 1970s, when the pur­
chasing power of AFDC benefits was fall­
ing. In fact, their unemployment rates 
rose. 

While Murray is probably wrong to 
blame government benefits for undermin­
ing the work ethic after 1965, be could 
be right that some groups, especially 
young blacks, became choosier about the 
jobs they would accept. Before accepting 

"Economic · Report of the President: 
I 985 (Government Printing Office, 
1985), pp. 269 and 274 . 
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this popular theory, however, we ought 
10 demand some hard evidence. Murray 
offers none. His data do show a widening 
gap between the unemployment rates for 
young blacks and young whites, and also 
between the rates for young blacks and 
older blacks, but there arc m'VIY possible 
explanations for this change. To begin 
with, the ablest young blacks were more 
likely to be in school, leaving the least 
employable looking for jobs. Young 
blacks also faced increasing competition 
from white high school students, who 
were working in unprecedented numbers, 
and from Latin American and Asian im­
migrants, whom many employers preferred 
on the grounds that they worked harder 
for less money. 

The kinds of jobs that young blacks 
had traditionally held may also have 
disappeared at an especially rapid rate in 
the 1970s-as they did, for example, when 
southern agriculture was mechanized in 
the 1950s and early 1960s. A fascinating 
book could be written on this whole 
issue, but Losing Ground is not it. Mur­
ray is so intent on blaming unemploy-

men! on the government that be discusses 
alternative explanations only in order to 
dismiss them ." 

4 .. 
While Murray's claim that helping the 
poor is rcally bad for them is indefen­
sible, his criticism of the ways in which 
goverll!llent tried to help the poor from 
1965 to 1980 still raises a number of 
issues that defenders of these programs 

1 need to face. Any successful social policy 
must strike a balance between collective 
compassion and individual responsibility. 
Tbe social policies of the late I 960s and 
I 970s did not strike this balance very 
well. They vacillated unpredictably be­
tween the two ideals in ways that neither 
Americans nor any other people could 
live with over the long run. This vacilla­
tion played a major role in the backlash 
against government efforts to "do good.• 
Murray's rhetoric of individual respon­
sibility and self-sufficiency is not the 
basis for a social policy that would be 
politically acceptable over the long run 

"In discussing the effects of rising black 
school enrollment on unemployment 
rates, for example, Murray completely ig­
nores the tact that those who enrolled in 
school were abler than those who 
dropped out. Because of this "creaming" 
process, the unemployment rate would 
have risen among black teen-agers who 
were not in school even if nothing else 
had changed. Robert Marc and 
Christopher Winship analyze this and 
related issues in "The Paradox of Lessen­
ing Racial Inequality and Joblessness 
Arndng Black Youth," American 
Sociological Review (February 1984), pp. 
39-SS. 
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either, but it provides a useful starting 
point for mhinking where we went wrong. 

One chapter of Losing Ground is titled 
"The Destruction of Status .Rewards" -
not a happy phrase, but a descriptive 
one. The message is simple. If we want to 
promote virtue, we have to reward it. The 
social policies that prevailed from 1964 to 
1980 often seemed to reward vice instead. 
They did not, of course, reward vice for 
its own sake. But if you set out to help 
people who arc in trouble, you almost in­
evitably find that most of them arc to 
some extent responsible for their present 
troubles. Few victims arc completely 
innocent. Helping those who arc not 
doing their best to help themselves poses 
extraordinarily difficult moral and 
political problems. 

Phyllis, for example, turns to AFDC · 
after she has left Harold. Her cousin 
Sharon, whose husband has left her, 
works forty hours a week in the same 
laundry where Harold worked before he . 
took to drink. If we help Phyllis very 
much, she will end up better off than 
Sharon. This will not do. Almost all of us 

believe it is "better• for people to work 
than not to work. This means we also 
believe those who work should end up 
"better off" than those who do not work. 
Standing the established moral order on 
its head by rewarding Phyllis more than 
Sharon will undermine the legitimacy of 
the entire AFDC system. Nor is it enough 
to ensure that Phyllis is just a little worse 
off than Sharon. If Phyllis docs not 
work, many-including Sharon-will feel 
that Phyllis should be substantially worse 
off, so there will be no ambiguity about 
the fact that Sharon's virtue is being 
rewarded. 

The AFDC revolution of the 1960s 
sometimes left Sharon worse off than 
Phyllis . In 1970, for example, Sharon's 
minimum-wage job paid $275 a month if 
she worked forty hours every week and 
was never laid off. Once her employer 
deducted Social Security and taxes she 
was unlikely to take home more than 
S250 a month. Meanwhile, the median 
state (Oregon) paid Phyllis and her three 
children $225 a month, and nine states 
paid her more than $300 a month. This 
coml'arison is somewhat misleading in 
one respect, however. By 1970 Sharon 
could also get AFDC benefits to supple­
ment her earnings in the laundry. Under 
the "thirty and a third" rule, adopted in 
1967, local welfare agencies bad to ignore 
the first $30 of Sharon's monthly earn­
ings plus a third of what she earned 
beyond $30 when they computed her need 
for AFDC. If, for example, Sharon lived 
in Oregon, had three children, "!Id took 
home $250 a month from her job, she 
could get an additional $78 a month from 
AFDC, bringing her total monthly income 
to $328, compared to Phyllis's $225. But 
Sharon could only collect her extra $78 a 



month by ~oming a "welfare mother," 
with all the humiliations and hassles that 
implied. Often she decided not to apply. 
Instead, she nursed a grievance against 
the government for treating Phylli• better 
than it treated her. 

Upsetting the moral order in this way 
may not have had much effect on peo­
ple's behavior. Sharon, for example, 
usually continued to work even if she 
could get almost as much on welfare. But 
this is irrelevant. Even if nobody quit 
work to go on welfare, a system that pro­
vided indolent Phyllis with as much money 
as diligent Sharon would be universally 
viewed as unjust. To say that such a 
system docs not increase indolence- or 
doesn't increase it much-is beside the 
point. A criminal justice system that fre­
quently convicts the innocent and acquits 
the guilty may deter crime as effectively 
as a system that yields just results, but 
that docs not make it morally or politi­
cally acceptable. We care about justice 
independent of its effects on behavior. 

Yet while Murray claims to be concerned 
about rewarding virtue, he seems only in­
terested in doing this if it does not cost 
the taxpayer anything. Instead of endors­
ing the "thirty and a third" rule, for ex­
ample, on the grounds that it rewarded 
work, he lumps it with all the other un­
desirable changes that contributed to the 
growth of the AFDC rolls during the late 
1960s. His rationale for this judgment 
seems to be that getting money from the 
government undermjnes Sharon's self- · 
respect even if she also holds a full-time 
job. This may often be true, but when it 
is, Sharon presumably does not apply for 
AFDC. 

On balance, I prefer the Reagan admin­
istration's argument against the "thirty 
and a third" rule. The administration per­
suaded Congress to drop the "thirty and a 
third" rule in 1981, substituting a dollar­
for-dollar reduction in AFDC benefits 
whenever a recipient worked regularly. 
As a result, a mother of three is now bet- · 
ter off in seven states if she goes on 
AFDC than if she works at a minimum­
wage job. The administration made no 
pretense that this change was good for 
AFDC recipients, or that it made the 
system more just. The administration 
simply argued that supplementing the 
wages of the working poor was a luxury 
the American taxpayer could not afford, 
or at least did not want to afford. While 
this appeal to selfishness is certainly not 
morally persuasive, it offends me less 
than Murray's claim that such changes 
are really in the victims' best interests. 

The difficulty of helping the needy 
without rewarding indolence or folly 
recurs when we try to provide "second 
chances." America was a "second chance" 
for many of our ancestors, and it remains 
more committed lo the idea that people 
can change their ways than any other 
society I know. But we cannot give too 
many second chances without undermin­
ing people's motivation to do well the 
first time around. In most countries, for 
example, students work hard in second­
ary school because they must do well on 
the exams given at the end of secondary 
school in order to get a desirable job or 
go on to a university. In America, plenty 
of colleges accept students who have 
learned nothing whatever in high school, 
including those who score near the bottom 
on the SAT. Is it any wonder that 
Americans learn less in high school than 
their counterparts in other industrial 
countries? 

Analogous problems arise in our ef­
forts to deal with criminals. We claim 
that crime will be punisl,Jed, but this turns 

out to be mostly talk. Building priwns is 
too expensive, and putting people in 
prisons makes them more likely to com­
mit crimes in the future. So we don't jail 
many criminals. Instead, we tell ourselves 
that probation, suspended sentences, and 
the like arc "rcally" better. Needless to 
say, such a policy convinces both the pro­
spective criminal and the public that 
punishment is a sham and that the 
criminal justice system has no real moral 
principles. 

Still, it is important not to overgeneralize 
this argument. Many people apply it to 
premarital sex, for example, arguing that 
fear of economic hardship in an important 
deterrent to illegitimacy and that offering 
unwed mothers au economic "second 
chance" makes unmarried women more 
casual about sex and contraception. In 
this case, however, the problem turns out 
to be illusory. Unmarried women do not 
seem to make much effort to avoid preg­
nancy even in states like Mississippi, where 
AFDC pays a pittance. This means that 
liberal legislators can indulge their impulse 
to support illegitimate children in a modi­
cum of decency without fearing that gen­
erosity will increase the number of chil­
dren born into this unenviable situation. 

The problem of "second chalices" is· 
intimately related to the larger problem 
of maintaining respect for' the rules 
governing rewards and punishments in 
American society. As Murray rightly 
emphasizes, no society can survive if it 
allows people to violate its rules with im­
punity on the grounds that "the system is 
at fault." Murray also argues that the 
liberal impulse to blame "the system" for 
blacks' problems had an important part 
in the social, cultural, and moral 
deterioration of black urban communities 
after 1965. That such deterioration oc­
curred in many cities is beyond doubt. 
Blacks were far more likely to murder, 
rape, and rob one another in 1980 than in 
I 965. Black males were more likely to 
father children they did not intend to care 
for or support. Black teen-agers were less 
likely to be working. More blacks were in 
school, hut despite expanded oppor­
tunities for higher education and white­
collar employment, black teen-agers were 
not learning as much."' -

All this being conc;,.ied, the question 
remains: were all these ills attributable to 
people's willingness . to . "blame the 
system," as Murray claims? Crime, drug 
use, child abandonment, and academic 
lassitude were increasing in the pros­
perous white suburbs of New York and 
Los Angeles-and, indeed, in London, 
Prague, and Peldng-as well as in Har­
lem and Watts. Murray is right to em­
phasize that the problem was worst in 
black American communities. But recall 
that his explanation is that "we-meaning 
the not-poor and the un-disadvantaged­
had changed the rules of their world. Not 
our world, just theirs." If that is the ex­
planation, why do all the same trends 
appear everywhere else as well? 

Losing Ground does not answer such 
questions. Indeed, it does not ask them. 

xiBarbara Holmes summarizes changes in 
black academic achievement during the 
1970s using data from the National 
Assessment of Educational Progress in 
"Reading, · Science, and Mathematics 
Trends: A Closer Look" (Denver: Educa­
tional Commission of the States, 
December 1982). Black nine-year-olds 
and thirteen-year-olds gained ground 
during the 1970s, but black seventeen­
year-olds lost ground in both science and 
mathematics and showed no change in 
reading. White seventeen-year-olds also 
lost ground. 
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