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HINGS are dlfferent

now, but all through

my childhood I re-
garded Christmas with a
“mixture of envy and fear.

ish, I was excluded from a
holiday that included, or so
‘it :appeared, everyone else .

" involved = delights - that
-looked at’ a distance  much
greater than any I had ever

taste

Hanukah, which also fea-
" tured decorative lights and

be told, a pale second-best. I
did not then yet know that

_ Hanukah had been inflated
in America-far beyond its
. intrinsic "religious signifi-
.. cance as a way of compen-
~- sating the children for being
left out of-Christmas. But
“even without knowing this,’

' somehow I .sensed that it
was the case. ~

Despite Hanukah then, I
envied the Christians their

Christmas. Nor to this day

" have I ever quite freed my- .

self of that feeling. By con-

trast, the fear that once ac-

- companied it is by now en- .
. tirely gone. '

It was, to put it bluntly,

fear of Christianity. To
some degree this fear was -

" ancestral, rooted in the ex-
~perience of my parents and
all the other -Jewish immi-

0“
AND OURS

-central ﬂgure tha.n the in- .

The envy is easy enough‘
to understand. Being Jew- -

.in the whole wide "world..
This holiday, furthermore,

‘- tasted or . could hope to -

- Of course we Jews had.

presents. But it was, if truth

3
s

c e

grdnts by whom I was sur-

- rounded as & child. In the~
. East European countries’,
from which they came, .

‘Christianity - represented

not the jove it preached but -

the hostility it sanctioned

toward them — a hostility -
that could easily spill over 7 .
- into persecution and even -
murder. .. ...

1 myself was bom in
Brooklyn. but .growing up
‘there in the 1930s did little

_ to temper the apprehensive

sense of Christianity that I

carried, so to speak,in my.

bones. - We Jews shared
those - mean .-

lics from- ch‘xly and black .
Protestants ' ‘from = the’
. American South. and in nei- -
ther group was any love lost -
on us. A palpable air of -
--menace even . seemed to

- emanate Trom the very

-~buildings'in which they con- .

gregated to pray. . :
# In those days, Chnstmas

in America was still pri-
marily a religious holiday. T ~

have no idea how many
-people "’ literally believed
:that they were celebrating
the birth of the Son of God. -
But they were all certainly
celebrating the power and
giory of the Church. This
was the kind of Christmas

‘Brooklyn - A
“streets with Roman Catho- . *

- NORMAN S
NIIIIIOIIE'I'Z

that could well actxvate the )

- visceral - Jewish fear of_
Chrxstlanlty. a.nd for me it
- did T
~As the yea.rs -wore™ on,
" however, . .: Christmas

w o

_ ' characteristic _activity
the season. The wholly -

»

S PRO

fant Jesus. Shopping rather
than prayer had become the
of

secular “White Christmas” ¢

"~ had all but replaced “Silent -

Night,” with its references
to the "¥irgln Mother ‘and
Child,” “as ' the leadmg

. Christmas carol. ~ .

Indeed, so tenuous had the
connection between Christ-
mas -and Christianity be-

‘come that. pleas went -out :
-from distressed believers to -

-ized .Christmas,
could - possibly have any-~

a

‘seemed to become less and _

* less religious — which isto °
“say that it seemed to have

less and less to do with"

.Christianity as such. It had
not, to be sure, been as emp-
tied of its Christian content

= loween, -but it was on the
- way.

Santa’ Claus . (whose’

...as Valentine’'s Day or Hal-.

origins as a saint were al- -

~most totdlly forgotten, even

when he "was .called -St.”

Nick) had become a more

DN -

“put Chnst ba.ck into-Christ-.-
as - —._m
From such & de-Chnstlan-_

thing to fear.' And so Christ-

‘mases came and went with:"

out arousing any of the old
apprehensions I had once -
invariably felt at. tlns txme

-of the year.

Many of m3; fellow J

would like things to go- on .

exactly that way, and’ not
just in relatlon to Chrlst-
mas.” They are “eonvinced .
that = the - more - secylar-
Chnstxamty becomes, the.
more it will shed its old ‘con-_

-

soaked, . and contlnue to
soak, so many other coun-

- ‘tries in blood. They worry .
. that a new explosion of reli-

- gious intolerance and sec-
-tarian strife will be tng—
gered by any breach —

from prayer in the public |,
- sympathetic than the secu-

schools to g Christmas

- P .
do not share them. I see no -
clear and present danger to
Jewish .interests in the
_, resurgenceof Christian fun- ~

damenta.hsm Whatever
~.may have been true in the
past, today the fundamen-
talists are more,; not less, -

- creche in the public square - .larized churches to the Jew-

~-'in the wall of separation .

_erected by the First Amend-
;ment between church and
state. Coey

It is- this worry, more
than any other factor, that -
_explains why Ronald Rea- °
- &an did so much less well-
“with Jewish voters in 1984
- than he did with all other
“white  ethnic groups. By
«identifying himself ~with.
the fundamentalists, who
not only wa.nt to put Chnst

r«‘. -

_ :

no Jew .-

E

Seculanzmg
the holiday is.
no great boon
‘to. mankmd

-z_..‘

who ‘want to ‘put’ Chrls-
” tianity back into the center *
of American life, Reagan
frightened’ away ' many

1 churches to the moral rela-

ish concern over Israel and.
a number of other issues. .

Nor in my judgment is the
principle " of separation
threatened by the entry into
- the political arena of these
. previously non-political fun-
“damentalist groups. That -
~ principle, after all, requires -
keeping the government out
of religion, not keeping reli-

~gion or the religious out of a
our public debates. . | - .

Dn the other hand, I do see
a great danger to everyone -
— including the Jews — in
the ever more craven sub- .
mission of the mainstream -

- tivism that -has- already -
robbed so. many lives of
meaning and weight, dra-’
ma and purpose, and ‘that *
" has abandoned our children
" to the deadly temptations of -

Rl ;'ﬂrugsandeasysex R
'baclc mto Chrlstmas but - .

A

That is why I now think
.there is less to fear from

. Christians who want to “put

Chnst back into Christmas”
.~than ‘from those “enlight-

tempt for the Jews. They Jews who might otherwise “ened” churches which have
are also convinced that. havesupportedhim.

spared the U.S.-from the.
religious confllcts that have

e

secularization "is what has » * I understand and sympa-
“fhize with their anxieties on -
thls question, but I for one -

Ee

for all practical purposes
-given up struggling against
the moral -and spiritual
mhlllsms of our tlme.

P e
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The Jews

have come of age

at last—and
none too soon

TED
? A;'ﬂ ) jﬂ
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Why do American Jews so vehe- .
mently reject any effort that would
identify government with religion?
Although the connection may not be
readily apparent, I believe the core of
our response derives from our impo-
tence as a community during the
1930s and 40s.

It is easy to describe that impo-
tence: As a Jewish community, we did
not succeed in making America a
place of refuge for persecuted Jews;
we did not succeed in causing our
government to pressure Great Britain
into allowing persecuted Jews to go
to Palestine; we did not even succeed
in getting the United States govern-
ment to bomb the death trains and
camps.

Some said-—and still do—that this
was so because American Jews and
their leaders didn’t really try, or that
' they didn’t try hard enough, or that
their leaders failed to cooperate with
one another, or that they went about
the effort in the wrong way. Buta more
accurate interpretation is that in those
years American Jews were simply in-
adequate to the task.

The problem was not in our num-
bers or in our leadership; essentially,
it was a psychological problem deeply
embedded in the psyche of each of
us. Intellectually, we knew then—as
we know now—-that the First
Amendment allowed us to petition our
government for the redress of our
grievances. But we didn’t really be-
 lieve it. American Jews simply did
not think of themselves as a commu-
nity of citizens who could or should
make heavy demands on their govern-
ment, who could or should assert
themselves in a politically organized
fashion to achieve goals of critical
importance to them. No leadership
could have cured that communal pa-
thology overnight. (Nor is it clear that
the leadership was itself immune to
the problem.)

The cause of the pathology was

Ted Mann, an attorney who has ar-

i gued some of the major religious
liberties cases before the United
States Supreme Court, is President of

" the American Jewish Congress. From
1978-80, he served as Chairman of the

. Conference of Presidents of Major
Jewish Organizations.
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obvious: The parents and grandparents
of the American Jew in the 1930s and
40s had been raised in Christendom,
where they had been regarded as
guests—usually very unwelcome
guests. It was only natural, then,
when they arrived on these shores,
that they should continue to consider
themselves guests. That they were
now welcome guests in an incredible
country, the likes of which they had
never seen, was beyond their com-
prehension. They knew only that most

[Amen’cans were Christians, and it

was, therefore, likely that they were
still perceived as “outsiders” (a likeli-

hood sustained, now and again, by the

\'evidence). Best, then, to continue to
be wary, to perceive themselves as

\they imagined others perceived

them.

American Jews were good guests.
They tried hard to behave themselves,
to be quiet, to refrain from making
inordinate demands upon their hosts.
In brief, they comported themselves,
vis-a-vis their government, much as
French, Belgian, English and Aus-
trian Jews comport themselves today.

Perhaps it was inevitable, given
the nature of the American society,

+ that American Jews gradually would
undergo profound psychological
change and begin tc view themselves
as insiders. That is, of course, what

. happened. The shock is that we

" achieved that sense of at-homeness

not, as so many had predicted, by

shucking our Judaism. (That, after all,
would not have been very persuasive
evidence of genuine ease.) Instead, we
came to feel free to assert ourselves,
as Jews. -

In my view, that transition—it is
not too much to call it a transforma-
tion—was not inevitable; it was the
result of very purposeful planning.

Extraordinary creativity character-
ized Jewish life from 1944 through
1948. The death of one out of every
three Jews in the world served as a
dreadful but potent catalyst. And Is-
rael was in the process of being
recreated: If American Jews were to
continue to be as passive as they had
been in the previous decade, the new
nation would not have a chance.

Out of this creativity came, for ex-
ample, new organizational structures
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educationally, and the constant restate-
ment during the past 34 years by the
highest courts in America that church
and state must be truly separate, have
directly affected the Jews only in
America, permitting us to think of
ourselves as Americans in a new way.
Let there be no doubt about the
transformation. In the early 1970s, the
Soviet Jewry effort turned into a
movement through which American
Jews demanded that their govern-
ment help free persecuted Jews in the
Soviet Union; 270,000 are now free.
Such a stringent, constant, nationwide
and coordinated demand would have
been unthinkable just 10 years earlier
and was unthinkable in the 1930s and
40s. In the mid-70s, AIPAC changed
from the quiet, small lobbying oper-
ation that it had been for so many years
into the major force on the Hill that it
has since become. The AWACS battle
of 1981 symbolizes, more than any-
thing else, the transformation I am
- talking about. An American Jewish
, community consciously took on an ad-
ministration supported by the single
most powerful special interest group
in America—big business—and did
so with no allies, not even rhe State of
Israel. American Jewry was united in
that battle, and fought it openly, above
board, in every way as free men and
women. We lost, as we are likely to
lose many battles against determined
administrations joined by big busi-
ness. But we lost nothing either in
self-respect or in the respect of others.
And, clearly, if the battle had not
been fought, far more weapons would
have been sold to America’s so-
called “moderate” Arab allies in 1982
and 1983 and 1984. Simply put, we
are now a factor to be reckoned with.
It is against that background that
the attitude of American Jews toward
the current church-state struggle
must be viewed. For just as a Supreme
Court decision invalidating Bible
reading in the public schools was an
important positive symbo} for
American Jewry, so a decision
permitting the government to pay for
the erection of a nativity scene on pub-
lic property would be a negative
symbol. So is the law passed in Au-
gust 1984, permitting religious clubs
to function in public schools. So
would all of the many current efforts

28/ January-February 1985

to bring prayer back into the schools
and to give federal tax credits for tu-
ition payments to parochial schools
and to criminalize abortion. All
would be negative symbols.

We must not let it happen. We can-
not afford any regression in the
psychological transformation that
has taken place in the American Jew-
ish community in the past
generation. We cannot afford to live
our lives timidly. The times require
that we continue to be the highly po-
liticized Jewish community we have
become. Everything we hope to ac-
N ~omplish, not only the security of

1

srael and the freedom of Soviet Jews,

ut also the realization of our vision
f a great, humane, prosperous and
luralistic society here in America,
-uepends upon it.
All of the current efforts to Chris-
tianize America must be fought, and
must be fought by American Jews.

ority. And it will tax our resources,

many litigations on church-state is-
' sues in the next four years as there
were in the past 34. But there simply

this society with as much at stake, or
with as much vigor as is required.
The newer immigrant groups—
and there are many that are non-Chris-
tian—stand in relation to the
American government as we did 50
years ago, too unsure of themselves

assertive. Those main-line Protestant
groups whose leaders, at least, agree
with us, will make good allies but do
not feel the threat to their self-image
and self-interest that is required to as-
sert these rights with the earnestness
that the situation requires. As for sec-
ular organizations (such as the

i+ American Civil Liberties Union),
which agree with us on most of the is-

s sues, they simply are not able to
stand up in front of a court, as we are,
and state that we will not be made
strangers in our own land.

So the battle is ours to wage, to

| win if we persist. For the greatness of

| this nation is that as we wage the bat-
tle, we do not seek an “exception”

| from the American norm; we seek,

! instead, its preservation.

for I would expect that there will be as

This is a matter of the very highest pri- |

is no other ethnic or religious group in |

and of their rights and privileges to be

TH:
Si}ﬂ%és

|

Wallace v. Jaffree:
Putting prayer
in its place
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Hard cases, according to a well-
known legal maxim, make bad law. In
Wallace v. Jaffree—the “silent prayer
case”—the Supreme Court is likely to
prove that the old aphorism is alive
and well. Here is a matter that brings
together issues of moral fervor and
problems of constitutional law in a
way that is likely to throw Establish-
ment Clause law into flux for decades
to come.

- Jaffree was argued before the Court
in-early December 1984, and the
Court is expected to hand down its de-
cision before the end of its term in
June 1985.

The specific matter at hand in
Jaffree is the constitutionality of an
Alabama state law that permits use of
secondary school time for silent prayer
or meditation. But it is not only the
fate of the Alabama law that is at stake
here—or even of similar laws in
other states. (At the latest count such
laws had been enacted by 23 states

‘besides Alabama.) Jaffree is also
likely to provide the most significant
~judicial signal in two decades regard-
ing the constitutionally permissable
balance in church-state relations.

All this said, Jaffree remains an
odd candidate for celebrity status. It is
essentially a local case with an idio-
syncratic set of facts and an odd
procedural history. Its preeminence
was thrust upon it during the appellate
process—a result of the accident that
it was the handiest vehicle at just the
time when a series of fundamental
constitutional questions required
resolution.

The plaintiff, Ishmael Jaffree, is a
legal services lawyer whose children
attended the Mobile County public
school system. His complaint in-
volved a practice that was peculiar to
his local schools. At the start of the
school day teachers would lead their
classes in brief, supposedly non-sec-
tarian prayers. The particular prayer
varied according to the teacher. As an
agnostic, Jaffree contended that this
practice constituted religious indoc-
trination and therefore violated his
children’s constitutional rights.

David Spiegel is a Washington, D.C.-
based attorney who writes on a
variety of legal subjects, including
First Amendment issues.

Having failed to settle his differ-
ences with local officials through
administrative processes, Jaffree
brought suit in federal court.

Were that the whole of it, the matter
might quickly have been disposed of
as a quirky local issue. But Jaffree
chose—after his suit was already in
progress—to broaden his claims. In
addition to challenging the local
practices of Mobile County, Jaffree
now contended that Alabama’s entire
statutory scheme involving prayer ob-
servance in the schools was
unconstitutional.

In fact, the Alabama laws in ques-
tion do go a good deal further than
those of the typical meditation stat-
ute. Not only do they permit silent
prayer; they also allow teachers to
lead willing students in a special,
state-prescribed prayer.

This latter feature had been added
by the Alabama state legislature dur-
ing a special session called by the
state’s then-governor, Fob James, in
the summer of 1982. Supposedly writ-
ten by his son, the prayer in question
has been referred to as the “Fob James
Prayer.” In tone and content it was
similar to the one already in use in the
Mobile County school system.

Now, therefore, Jaffree had chal-
lenged not merely local practice but
state law—and highly visible state law
at that. Yet still the case might have
passed virtually unheralded had it not
been for the involvement of an unpre-
dictable lower court judge named
William Brevard Hand.

Following a trial, Judge Hand con-
cluded that both silent and spoken
prayer and, for that matter, virtually
any state-authorized religious prac- |
tice, are constitutionally permissable.
In so doing Judge Hand swept aside
several decades of Supreme Court
case law that barred any form of
spoken prayer from public schools.

“The United States Supreme
Court,” the judge asserted, “has erred
in its reading of history.” Portraying
himself as a *“voice crying in the wil-

derness,” Judge Hand found that the

" First Amendment of the Constitution !

prohibits establishment of a national 1
religion only. Individual states can do
as they wish. “The judiciary,” con- |
cluded the judge, “has amended the
Constitution to the consternation of

the Republic.”

After an appeal to the Eleventh
Circuit Court of Appeals—an inter-
mediate rung in the federal judicial
system—Judge Hand was abruptly re-
versed. “Judicial precedence,” noted
the appeals court, “serves as the foun-
dation of our federal judicial
system.” Citing the same Supreme
Court decisions that Judge Hand had
ignored, the court found that both si-
lent and spoken prayers are
unconstitutional.

By now, however, the case had
gained the momentum that was to
bring it to the nation’s agenda.

The next step was a request for a
rehearing, which ended with four
justices of the circuit court (a minor-
ity) issuing a dissent in which they
argued that the constitutionality of si-
lent prayer represented a unique
issue, one that warranted additional
review.

The state then petitioned the Su-
preme Court to review the case.
Normally such requests have little
chance of success. However, in this
instance a powerful ally—the Reagan
Department of Justice—took up the
cause.

“To hold that the moment of si-
lence is unconstitutional,” stated the
Justice Department brief, “is to insist
that any opportunity for religious prac-
tice, even in the unspoken thoughts
of school children, be extirpated from
the public sphere.”

On April 2, 1984, the Court agreed
to take up the issue. (As for the
unconstitutionality of spoken prayer,
here it simply affirmed the lower
court.) ]

In this winnowed-down form
Jaffree presents a sharp constitutional
dilemma: Is a moment of silence an
advancement of religion by the state?

"Or is it a relatively innocuous way of

pleasing everyone (or almost every-
one) without offending First
Amendment values?

There are no easy answers to these
questions.

On the one hand, it can be argued
that the case raises no new issues.
Meditation statutes can be viewed as
yet another ploy to circumvent the var-
ious Supreme Court cases banning
spoken prayer in public schools. The
same arguments the Court applied

Moment/ 29




there can readily be applied to silent
prayer: The apparent purpose and ef-
fect of meditation statutes is to
advance religious observance; they
affect a large and impressionable audi-
ence that is unable to make the kinds
of fine distinctions that lawyers and
judges make; finally, no matter what
their intent, the laws will entangle
teachers and administrators in a no-
win area—an area where neutrality
may be an unattainable goal.

On the other hand, meditation can
be viewed as the ultimate compro-
mise—a way of defusing a long-
standing constitutional confronta-
tion. “Silence operates in a perfectly
tolerant, neutral and libertarian man-
ner,” notes the administration’s
amicus brief. “What is done within it
remains a mystery. Each boy or girl
may meditate or pray . . . each is
equally free to think about yesterday’s
football game or tonight’s date and no
one will be the wiser.”

If lower court opinions are a guide,
then the administration’s viewpoint in
Jaffree has little chance of success.
Of five federal court cases on the sub-
ject (including Jaffree), only one—a
1967 Massachusetts case—ended
with a court upholding a silent prayer
Statute. .

But the judicial numbers game
may be deceptive, for it rests on inter-
pretations of Supreme Court
decisions, most of which are more
than 20 years old. Using recent Court
case law as a guide, it appears likely
that a majority of the present Court
will be receptive to the Alabama
position.

In its recent decisions involving the
Establishment Clause, the Court has
strongly emphasized pragmatism over
strict constructionism. It has held
that the mere fact that a statute or prac-
tice has religious overtones does not
necessarily violate the First Amend-
ment. This is so even if those
overtones offend certain minorities.

Thus in a 1983 case the Court
found that having a Presbyterian min-
ister lead daily prayer observances in
a state legislature was “part of the fab-
ric of our society.” As such, any
offense to minority religious scruples
does not rise to the level of a constitu-
tional problem.

30/ January-February 1985
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And in a controversial decision
handed down earlier in 1984, the
Court, by a 5-4 majority, found that a
government-sponsored Christmas na-
tivity display in Pawtucket, Rhode
Island, did not violate the First
Amendment.

Eschewing a “crabbed reading” of
the Establishment Clause, Chief Jus-
tice Warren Burger concluded in the
Pawtucket case that the religious sig-
nificance of the display was overrated.
A Christmas créche, observed the
Chief Justice, is essentially a “passive
symbol.” Its essential purpose is to
“engender a friendly community pur-
pose of good will in keeping with the
season.”

Under such logic, moments of si-
lence might likewise be viewed as
constitutionally harmless. They are a
neutral act—an attempt to accommo-
date differing viewpoints without
favoritism. At worst, those who do not
wish to pray will learn about the vir-
tues of silence.

But the world outside the court-
room is unlikely to conform to this
benign vision. Religion is inherently
an arena of passion. That which is
neutral to one person may easily be
deeply offensive to another. The
school’s best effort at impartiality
may still be repugnant to those whose
mode of religious observance does
not call for quiet prayer. It may also be
offensive to those, such as Jaffree,
who do not believe in prayer or in
God.

Moreover, silent prayer can also
serve as a “foot in the door”—an in-
vitation to further school-sponsored
religious observances that explicitly
ignore particular minorities.

This is the underlying premise of
the dissent in the nativity case. “The
City’s action should be recognized
for what it is,” noted Justice Brennan
on behalf of the Court’s liberal-cen-
trist bloc, “a coercive, though perhaps
small, step toward establishing the
sectarian preferences of the majority at
the expense of the minority.”

The Brennan logic applies to silent
prayer, as well.

“Anything in this area that gives a
green light to schools will be
misread.” notes Mark Stern, Assistant
Director of the American Jewish

. TRt SEPARATION ANXIETY: CHURGH & STATE IN AMERICA

Congress Committee on Law and So-
cial Action. This is one of the many
groups that has filed amicus briefs in
the Jaffree case.

Silent prayer, contends Stern, is
motivated by a belief that “promoting
religion is a duty of government.”

“Once you concede that,” he con-
tinues, “it becomes hard to find
stopping points that protect minority
rights.”

It is unrealistic to expect a consti-
tutional law suit to be filed every time
one of these stopping points is
reached. Litigation, for most people,
is not an everyday activity. The typi-
cal person would probably be willing
to let grievances slide. And even if a
case is brought, there is no guarantee
that courts will be sympathetic.
Apart from normal judicial biases,
there is the further reality that court

{ calendars are already overcrowded.

Judges are likely to become increas-
ingly impatient with a flood of local
disputes such as the one at issue in
Jaffree.

Perhaps the most intriguing ques-
tion is why the Supreme Court chose
to take up the Jaffree case in the first
place. Cases that blend constitutional
law with morality, religious principle
and religious belief do not lend them-
selves to judicial “bright lines.”
Indeed, whatever “line” does emerge
in Jaffree is likely to be a pastiche of
concurring opinions, providing, there-
fore, confusing guidelines to the
lower courts in years to come.

The Court, understanding the
complexity of the law and the sensitiv-
ity of the issue, might simply have
refused to review the circuit court de-
cision, thereby leaving the matter of
the silent prayer issue to be decided
another day.

But the lure of history is powerful
indeed, and the issue, as it has come
to be debated across the land, is one of
vast passions. The question now is
not merely how the Court will decide:
it is whether the decision will help re-
duce those passions, or serve further
to inflame them. x
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Few public issues exercise our hopes
and our fears as viscerally as those that
fall under the rubric of “church-state
relations.” Most of our discussion of
these questions has been grounded in
the American Constitution and its 200
years of history and interpretation.
But, as Jews, that is not the only
grounding-place available to us.
What if we also view these issues from
the perspective of an older, longer
life-history than those 200 years—that
is, the history of the Jewish people?

If we were to do this, I think we
might find that the ways in which we
have celebrated the great Jewish festi-
vals offer interesting—and even
important—clues for examining the
current issues of “private” and “pub-
lic,” “community” and “state,”
“religion” and “politics.”

For two thousand years or so, the
Jewish people have celebrated the
great festivals “in private.” We have
held Pesach sedarim in our many sep-
arate houses; we have built sukkot in
our many separate families and
neighborhoods; we have fasted for
Yom Kippur in our many separate
synagogues.

We have not gathered, en masse—
in rmasses of human beings—to cele-
brate these moments of remembering
and renewing.

It was not always this way. When
the Holy Temple still stood in Jerusa-
lem, the festivals were times of great
public gatherings. Hundreds of thou-
sands of people tramped their way to
the Temple—Ieading thousands of
sheep at Pesach time, carrying thou-
sands of branches of the luldav and
fruits of the etrog when Sukkot came
around.

The great pilgrimage festivals
were marches, demonstrations, ral-
lies. Imagine the impact of these
ancient great assemblies on the people
and on the government. For such
great masses of people signal power—

* Arthur Waskow is director of the Sha-

lom Center of the Reconstructionist
Rabbinical College in Philadelphia
and the author of a number of books,
including Godwrestling and These
Holy Sparks. He is one of three au-
thors of “The Birthweek of the World:
The Sixth Day,” which appeared in
these pages in October 1984.
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political power, the power to change
the world. That is why in our day hun-
dreds of thousands of people come
from their scparate places to gather in
Washington, D.C., to protest social
injustice and the nuclear arms race.
They gather to show each other, the
government and the world that to-
gether they possess the power to
change the world.

And that is why hundreds of thou-
sands of people used to gather in
Jerusalem. For them, Pesach was a
physical replay of the Exodus from
Egypt, that “general strike” of “ex-
ploited workers” who never came
back from their “mass demonstra-
tion.” When these crowds of Israelites
gathered at the Temple, to whom
were they demonstrating their power?
Perhaps to the Pharaoh of Egypt,
whose power their ancestors had for a
moment broken—or perhaps to the
smaller “pharaohs” of the Canaanite
kingdoms or the “pharaohs” of the
northern empires: Babylonia, Assyria,
Persia. A

But it has been almost two thousand
years since our people gathered in
this way for the festivals. Why? Be-
cause during this time we did not
have political power with which to
shake governments and remake the
world—at least not the kind of politi-
cal power that comes from
concentrated numbers.

What did we have instead?

The rabbis taught that the Jewish
people must experience holiness, joy,
freedom not in great public demon-
strations but through communal
gatherings in the very nooks and cran-
nies of the Roman Empire. We could
no longer expect to change the world
by marching a million strong; now
our effort was to make our scattered
households and communities into
models of justice, peace and holiness.

Our rabbis were right for almost
two thousand years. But is this stil/ the
truth about the Jewish people? For
now, in the wake of another dreadful
decimation, the Holocaust, we have
regained some measure of political
power. In Israel, the Jewish people
rules a modern nation-state of proven
military strength. And in America,
the organized Jewish community
holds considerable political clout. So
now we can ask a new question about
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George Washington University
campus—near the White House—
and then on Sunday morning of
Sukkot, we took some of the
branches from that sukkah and used
them to help roof a.sukkah that we
then built in Lafayette Park itself. And
on that Sunday, in the “yard” of that
Sukkat Shalom, we had a rally for
peace, against nuclear proliferation,
for a mutual and verifiable freeze in
the manufacture, testing and deploy-
ment of nuclear weapons. Then we
took this one-day sukkah down.

Was this a profanation of the whole
idea of a sukkah? One wise and
clever Talmud teacher pointed out that
our “portable” public sukkah was like
the first sukkot, those our forebears
carried from place to place in the
Wilderness.

For the urgent moment, it was not
a bad compromise. But the issues run
deeper.

From the side of those who opposed
the sukkah, the real issue was a
deeper fear: that all the movement to-
ward prayer in public schools,
creches on public land, “Christian™ on
the tongues of public officials—all
this was leading toward a Christian he-
gemony in which all Jews, all
Buddhists, all other religious minor-
ities, all secularists would be
outsiders.

And from the side of those who
urged that Sukkot Shalom be built on
public land?

Perhaps their deepest fear is that
secular symbols are not deep enough
to challenge the destructive power of
an unbridled secular state. From this
perspective, the reason that religious
symbols like the sukkah speak so
deeply to us and to others is that it is
precisely a religious question that is
at stake: the truth and value of moder-
nity versus the truth and value of the
ancient religious traditions.

Today, all around the world, there
emerge signs of a religious Great
Reawakening. This reawakening is
rooted in deep doubts about modern-
ism~—doubts expressed either in
regressive, restorative religious move-
ments that utterly reject modernity,
movements like Khomeini’s or
Kahane’s-—or in renewal movements
like that of Martin Luther King, Jr.,
which try to infuse the better aspects

of the modemn “project” into a pro-
found religious vision.
For those who see themselves as

- part of such a Reawakening, who
, draw from their religious traditions the

strength and knowledge to prevent a
world disaster, it seems self-destruc-
tive to leave behind their own deepest
symbols when they move into public
space in order to take public
positions.

For them, that Sunday of Sukkot in
Lafayette Park made the issue almost
amusingly clear. For elsewhere in
Lafayette Park that day, there were
live-in tents that had been set up by
another religious group. They had
been named “Reaganville,” as sym-
bols of the Reagan administration’s
disregard for the needs of the poor
and homeless. With the two symbols
juxtaposed, it seemed obvious that
the sukkah is a Jewish “tent,” a poor
person’s home turned into the symbol
of sharing. Why should a secular—or
not-so-secular—tent be kosher for
conveying this message, but a sukkah
not? Should people who arrive at
their political views out of religious
conviction disguise their own deep-
est symbols that way? For Jews, does
this mean that we say—for exam-
ple—to those of us who are
passionately committed to.ending the
nuclear arms race, “Join SANE, or the
Freeze Committee—but stay away
from Jewish symbols, hence also from
Jewish life?”

Are liberals who are sensitive to
pluralism and the religion-state issue
trapping themselves into a position
where they concede the use of reli-
gious symbols, with all their potency,
to the right, which has no inhibitions
about using them? After all, the
secularist position lost the Pawtucket
case. Politics and constitutional law
are often a game of leapfrog. If the
rules have “changed” (or gone back to
what they were 30 years ago), how
long do we sit on the sidelines and let
others play the only game in town,
and when do we decide to use the new
rules to advance pluralism, liberal-
ism, our own vision of religion?

As for those who fear the Chris-
tianization of America: how
dangerous would it be for Christians
to put up creches in public spaces as an
expression of the religious roots of

_ their own political beliefs, if at the
. same time Jews were vigorously
building sukkot? Are our fears rooted
in an earlier era when we felt both
' very weak vis-a-vis the non-Jews of
America, and very weak in regard to
our own religious and cultural roots?
" Has nothing changed? (Maybe not')
i Maybe there is a more “Jewish”
way to prevent Christianization than
to take comfort in a bland, homog-
enized-secular culture? Is not such a
bland culture more likely to lead to as-
similation than one where Judaism,
Christianity, Islam, Buddhism and
other religions are intense, vigorous
and publicly visible?

If we explore this path of thinking,
we might find that certain themes of
Jewish history echo with certain
ways of understanding the American
Constitution. On the Jewish side, our
ancient practice—making the festivals
into demonstrations of political
power and social values—may make
sense in a new context. Now that we
have real political power, perhaps we
should once again bring the authentic
meaning of our festivals to bear on
public policy—by celebrating them
in public, en masse.

If we do we will be strengthening,
not shattering, the First Amendment.
For the Amendment is a one-way
“wall of separation.” It forbids gov-

, ernment to shape religious life. It
does not forbid religious communities
to seek to shape governmental policy
on great public issues.

And indeed, for at least the next
generation, it is very likely that more
and more public discourse on the
great public issues—the fate of the
earth, the fate of the poor, the fate of
freedom—will be cast in religious
terms. The fact is that not only the
language we use about the issues—
but more deeply—the very way the
public issues are understood, may
more and more arise from religious
world-views.

If so, I hope the Jewish people will
bring its own sense of the wisdom of
Torah into the great public arena—
rather than either withdrawing from
the debate altogether, into a
privatized religion, or relying on a fro-
zen secular modernism as its way of
thinking. *x

|
|

Moment/ 33
















RVATIC

PRESE

;

Pl‘he \,"’I
judiciary < ni 5Y\w
in the ,
administrative state

JEREMY RABKIN

HE cxtraordinary activism of the
federal courts in recent decades is often attributed to the prolifer-
ation of new claims against the state. As popular expectations o
government have expanded, so “inevitably”—as many commentators
assure us—have the responsibilitics of the courts been multiplied
and extended. And indeed the rhetoric of the welfare state seems
to invite broad judicial involvement in public affairs. President
Roosevelt described the New Deal as pointing beyond the promao-
tion of the general welfare to the establishment of “a second Bill
of Rights,” embracing “the right to a useful and remunerative job,”
“the right of every family to a decent home,” “the right to adequate
medical care” and “the right to a good education,” among others.
What could be more natural than to have the judiciary protect
and enforce these new rights, as it had always protected citizens’
rights to liberty and property?

It takes some effort to recall that, at the outset, harmony between
the judiciary and the welfare state did not seem natural at all.
Before Roosevelt devised his court-packing plan in 1937, the fed-
eral judiciary was regarded as one of the prime barriérs to expan-
sion of the welfare state. The subsequent accommodation between
the judiciary and the welfare state brought with it a far-reaching

i

toa ma;xagmg partner in the modem administrative state.

Decades of acquiescence

The authority of the American judiciary was originally conceived
irs rather narrow terms. “The province of the court,” Chief Justice
farshall insisted in Marbury v. Madison, “is, solely, to decide on
the rights of individuals, not to inquire how . .. executive officers
perform duties in which they have a discretion.” The courts would
review the legality of government actions only at the behest of
those whose liberty, or property—whose own private rights—were
immediately threatened by the government. Even challenges to the
constitutionality of a particular law could only be brought by those
clafming that their own personal rights were threatened by its en-
forcement. Where governiment did not directly coerce private con-
duct or take private property, its decisions received ne more ju-
dicial attention than those of a private person in his own affairs.

This still eft considerable room for the application of judicial
brakes to government expansion, however. Chief Justice Marshall
was zealous i enforcing the constitutional prohibition against state
laws “impairing the obligation of contracts.” Late in the nineteenth
century, his successors began to strike, down state labor laws which -
interfered with “liberty of contract.” & right ostensibly guaranteed
by the Fourteenth Amendment. Such decisions as Lochner v. New
York—in which the Supreme Court struck down a maximum-hours
faw for bakery workers—have ontered the folklore of the modern
judiciary as willful attempts to read liissex faire economics into
the text of the Constitution. But in truth such judicial balkings at
paternalistic legislation were rather exceptional even at the time.
Prevailing legal doctrines were quitc able to accommodate the
cmergence of new health and safety regulations (at the state and
local level) in the early decades of this century. The Court’s con-
frontation with the New Deal did not stem from its skepticism of
paternalistic legislation, per se, but rather from its efforts to up-
hold what it regarded as essential principles of the constitutional
order—and what New Dealers regarded as fundamantal barriers to -
the expansion of “affirmative government.”

First, the Court felled several major New Deal enactments—as

it had struck down a few pieces of progressive legislation in pre-- -
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In prevxous generations, the overwhc-!mmg ma;onty of Americans
had indecd regarded federalism as-the most vital guarantee of self-
government, But by the carly decades of this century, many pro-
gressives had come to regard federalism as an abstacle to active
government. Fearing loss of business to their neighbors, states
would go ounly so far in raising tax burdens and exte ndm;, reg-
ulatory controls. Federal taxes and regulations promised to be
quicker and more complete—if only the federalist limitations, still
nurtured and enforced by the Supreme Court, could be swept
aside.

The Supreme Court also struck down two New Deal enactments
that delegated too much law-making authority to administrators.
This was the first time the “non-delegation” doctrine was actually
used to invalidate an act of Congress. -But from as far back as
Marshall's time, the Court had repeatedly warned that unduly
vague or open-ended laws would violate the fundamental princi-
ples of constitutional government. To the justices, the non- -delega-
tion doctrine was an essential guarantee that administrative activity
would be constrained by law and that “law” would be made by
elected represcntatives, not by unaccountable officials.

To the New Dealers, however, the non-delegation doctrine seemed
as-anachronistic as federalisn. Congress, they insisted, could not
possibly have enough time, enough technical competence, nor
enough political fortitude to make all the policy decisions involved
in the regulation of a modern industrial economy. Sound policy
required administrative flexibility and wide scope for the exercise
of administrative expertise.

In fact, traditional jurisprudence was not uniformly hostile to

- executive discrction, or indifferent to the claims of admiRistrative

expertise, That is why the federal courts refused to interfere in
executive affairs, except to protect private rights—and generally
held to a narrow or negative understanding of rights, embracing
little beyond the right to be free of unauthorized or unconstitutional
government coercion. But vague statutes would undermine even
this role, since no reviewing court could then be very sure of what
regulatory or administrative decisions were or were not authorized.

sc)matian. for mak.r.g mdma! x’evxew too wxdé}y '
imposing excessively formal procedures on admini
{(which would have facilitated ¢loser judicial revi
cxsmns) ’ ’

n(m~deh=-gatmn d()cfrme partly a result of their reoent
with unsympathetic judges. But the general concetti to Té
dicial review also reflected a general suspicion of the ru e
and of the conception of legal rights that sustained it. A genera
of “legal realists” in the better law schools had mculcated the:
ing that legal issnes were inseparable from economic and
policy questions. And if one shifted attention in this way &bm“i ¢
rights to social consequences, the obvious conclusion was tbat' '
putes should be settled by those with the relevant expertise.
information: specialized administrators rather than judges. Thus,
coutemporary text on administrative law candidly acknowledgé
that entrusting “the determination of individual rights and int :
to regulatory agencies “cannot but make those rights more
and more respousive to uncertain factors of discretion,” as beﬁmng
“the newer philosophy of social solidarity.” By contrast, "the olf!
system of adjudication by courts. .. applying supposedly’ perma»
nent rules of law” proceeded with a “single-minded attention ™t
the individual rights of the parties immediately before the conr
with only accidental regard for the interests of the public at large
or the exigencies of social policy. ...t -

On the whole, the New Deal succeeded in impressing these:
titudes on the federal judiciary by the end of Roosevelt’s secon
term. Fortified by the rapid accession of Roosevelt appo%hwés
1937 (eight in four years), the Supreme Court repudiated vo
of constitutional precedents with astonishing speed and’ directn

Little more was heard of a constitutionally-guaranteed 1
c:mtract or of the other mneteenth—century doctnnes that'bad i
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“Beackies. public trinsportation, and publie park Unable: tp. €%
‘gourse upon the critical importagce of such public facilities -in

eme - Court struck down com

"~ American life throughout the Nation,” the Court preferted.to give

no argument at all for these decisions: Tt simply declared these
laws unenforceable i curt, per curiam orders. ‘ o
By the late 1960s, the unfolding of des.egregatum lajw con ;n}e :
that Brownr was uot really concerned with the constitutiona m‘;.
propriety of compulsory assignment by race. Amo.rphous apP?a s
to the need for cducational cquality, invoked agamst‘the assign
race in 1954, could be invoked with as much
logic Afteen years later to justify racial assignments im(: cmgl[::;:
SOTY busiz{g, measures avowedly designed to en.hanc'c td he (‘t o
tional opportunities of blacks as a class. Brow:n, it tur n<. ‘ out, f
not even a bar to invidious racial exclusions in the d\stnbu'tmn.o
public benefits, so long as these struck the, Court as contnbétmg
to some well-meaning vision of social cquality. In 1980, tlxe' }ourt
upheld a “slap dash” rider to a congressional pork ?‘)::'erel hil ‘( as
d it) which sct aside 10 percent
usive henefit of

ment of students by

Justice Steveus aptly characterize 1
of government public works contracts for the exc

minority-owned businesses=

The right to public assistance

In Brown the Supreme Court declared that “the opportumtyﬁf
an e:lucatim;‘-' was so crucial that “where the st‘tltc has 1111(1‘e(t§k'c~xx
to provide it, it is @ right which must be avaﬂa..blc t(_) a:l nyﬁ:::
equal basis.” The Court, then, did not affinn a right to;chuca o
per se, but a right to its cqual delivery—whatever that mignt mean-
Such apen-ended reasoning a cony
:‘(;;l;talge to state management of racial progrct.is. But in time such
" also opened a far wider field of welfare
jurisprudence had distinguished sharp-
was absolutely obliged
t could give or with-

slippery nations of “rights
staté jurisprudence. The old
Iv between rights—which the gost ;nment
' respect—and privileges—which govermmen .
;:)ll;im(grcitts €:>\vnpt(.-rms, at its own discretion. The appx:f?ach taket
in Brown seemecd to license the Court to remodel every xm;_;ortapt

welfare or benefit program to suit its own sense of f?tmesz‘; -

By the early 1970s, the Court had carried this logic to e poin

bout equality proved conveniently
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o v Fichardaon,

- benefits. available o men in the arme rees mustls

able o wotnen: It was unfair, the Coust ruled, for Congress. b
asswme that the wives of sérvicemen were more Jikely to be. de- _
pendents than the hushands of women in the services. SGM&WS
the Court found that special financial benefits for women wete,
acceptable, as compensation for past diserimination against the en-

 tire sex; in other cases, it insisted that Social Security or survivors’

benefits available to widows must also be available to widowers.”

v a string of cases in the mid-1970s, the Supreme Court decided
that various welfare and survivors benefits available to legitimate
children must also be available to illegitimate children on the same
terius® And in a 1973 decision—graphically illustrating the Court’s
aversion to any bias toward the traditional family in welfare pro-
visions—the Court struck down a congressional enactment that had
limited food stamips to households of related individuals.t This, the
Court scolded. was an unfair exclusion aimed at “hippie communes.”
The Court was equally impatient with various state welfare pro-
vistons distinguishing citizens from aliens, though it eventually de-
cided that Congress could indeed limit Medicare benefits to those
with at least five vears residency in the United States.® Like women
and illegitimates, aliens were unt to be treated differently from oth-
ors (except sometimes, times best known to the Supreme Court).

I most of these cases, the Court did not even bother to inguire
whether restrictive benefit formulas werc the expression of an in-
vidious or malicious governmental intent; much less did it try to
explain why the democratic process could not be trusted to _deal
fairly with “classes” like “women” (or men) who comprise fully
hulf the electorate. Nor could the Court be troubled to recall that
the “equal protection” clause applies only to the states, as it went
about enlarging eligibility formulas for one federal program after
another on equal protection grounds. The Court simply assumed
that extra funds would be appropriated to cover the new benefi-
ciaries it created—as indeed-they were.

In a number of cases, the Court preferred to see welfare restric-
tions as a threat to liberty, rather than to equality. Thus, beginning
in the late 1960s, the Court overturned a series of durational res-
idency requirements for various state welfare benefits, lest, these
restrict the “liberty” of poor people to engage in interstate travel.
The Court did, however-allow reduced tuition at state universities
to be limite . » past state residents, because, after all, there were




. mean that gavernment must accommodate its benefit programs to
*every religious practice, but simply that the Court would “balance”
competing claims and decide what was most fair. Relying on sim-

. ilar logic, the Court in 1950 came within one vote of declaring that
the newly discovered constitutional right to an abortion required
Congress to finance abortions for the poor through Medicare.

By 1978, Harvard law professor Laurence Tribe, one of the lead-

ing academic theorists of the new jurisprudence, could foresce the
emergence of “a general doctrine. .. [which] recognizes for cach
individual a constitutional right to a decent level of affirmative gov-
emmmental protection in meeting the basic human needs of physical
survival and sccurity, health and housing, work and schooling.” He
could already discern “strands of doctrine pointing in this general
direction.” But the Court’s hesitations meant that the time for this
had “not yet come” and so “constitutional lawyers must continue
to struggle with less swe~ping solutions and more tentative doc-
trinal tools.”®

The old liberties, and the new

If the Court sometimes varied in its readiness to revise legislative
}ud;,ments to protect the * liberty” or “equality” of welfare bene-
Rciaries, it was quite firm and consistent in limiting the economic
liberties of businessmen. The Court acknowledged no constitutional
liberty to be free of unreasonable constraints on business or profes-
sional activity~that went vut in 1937, Nor could the “equal protec-
tion” clause be invoked to challenge arbitrary distinctions among
comnn 2k - businesses in economic regulation, even when the dxs-
B re meant to separate the politically well-connected from
the less well-connected. After the 1940s, all such challenges (with
one exception, itsclf subsequently repudiated) were rebuffed on the
grounds that judicial interference in legislative balancing is “im-
proper.™ Nor could those who paid for all these enlarged benefits
raise any sort of constitutional objection against them; taxpayers

were simply denied standing to make such challenges in. federal,

court.

mamt&m thb bamer to quesuomng govemmni exne

the Warren Court made one revealing exception in ¥4

should be aliowed to challenge government expendi

ligion, even if their own tax stake in the matter were

In this one area, the Court thought it vitally mxpaxtant

sure that public funds did not get into the hands of 1
beneficiaries. But in many ways the Court’s activity in

was quite consistent with the overall thrust of its new fu v
despite the numerous doctrinal contradictions it had: to
along the way. The Court had abandoned any serious pmten
protecting individual liberties, and had embarked on:a fa
straightforward cffort to remodel public programs to suit its own
vision of sucial well-being.

It wus nuly in 1947 that the Court first discovered that thc v
stitution prohibits state laws which “aid all religions,” as much:
laws which “influence a person to go to . . . church agamst
will”® On this basis it struck down non-compulsory prayers :
Bible readings in public schools in the early 1960s, treating
mere fact of state endorsement for religion as a violation
erty,” despite the absence of coercion. The Court later u;ed“
payer suits to strike down virtually every state or federal pro
that might incidentally henefit religious schools, or might makeit:
easier for parents to send their children there. Neither direct grants’
to the schools, nor subsidies to teachers of secular subjectsat the - ’
schools, nor tuition tax credits for the parents, nor even rennbm'wr
ment to the schools for administering state mandated tests eould;' :
tolerated.®?

Supreme Court opinions of the 1970s continued to cite \Viﬂl' 8,?*
proval a 1925 decision holding that parents had a constita
right to send their children to private or parochial schoo]s. I
occasionally acknowledged that cost pressures were Tha

‘creasingly difficolt for poor and middle income parent:

this right. But because the vast majority of private
ligious schools, this remained one right the Court woulc
—indeed would not allow—government to sub@idiw
time it was ordering the extension of other welfa
programs on the barest of “equal protectwn
warned that allowing even very hmxted, :




constituencies.” At th very iime the Court was sancttonmg_, du"i'éiv'e
racial preference schemes and explosive compulsory busing orders,
the Cowrt msisted thut aid to religiouns schools would plaee too
much strain en the political {)l’()('("*i\i' “The potential for political
divisiveness refuted to religions beliof add practice is aggravated in
these ... progranis by the ueed for continuing anmual appropria-

tions and the Tk i;wd of farzer and lwrger demands as costs and
populations grow "t

Interestingly enough. the Court wus prepared to relax its intvan-
sigenl reuding of the Fieet Amendment—and its fears of ‘pnhtlcal
divisiveness —to allow state and federal aid to chureh-related col-
leges. Chiel justice Bureer was perfectly candid about the reason:
“College students are less impressionable and less susceptible to
religious doctrive . [while] eollege and postgraduate courses tend
to limit the opportunitios for sectarian influence by virtue of their
own internal disciplines.”  The Court could barely conceal its dis-
taste for religious “ndoctrivation” of “impressionable” vouth. In
Brow», the Conrt had rhapsodized about elementary and secondary
education as “the very foundation of good citizenship . .. a princi-
pal instrument v avakening a child to cultural values .. and in
helping hine to adjust normally to his environment.” Plainly the
Court had decided that relivions schools were not well suited to
such o mission It preferred to put its trast in public schools—pub-
lic schools heavily regutated from Washington.

Partnerships between courts and agencies

Brown proved to bo a great milestone for the new judiciary.
not only in its reasoning, but also in its subsequeat implementation.
For with this decision we see the first inklings of a new relation-
ship between the courts and the growing admiunistrative state—a
collusive relationship in which mutually reinforcing actions would
allow both parties greater influence over social policy.

The Court in Brown had made no pretense of deciding the rights
of Linda Brown and other individuals: It was openly making grand
policy for the nation. Thus, having declared school segregation in
violation of the Constitution, the Court did not think it was obliged
to order the practice to cease—in Topeka, Kansas, or anywhere else.
Instead, the Supreme Court decided that lower courts should over-

sec a gradual transition to desegregatxon “with all deli '
Linda Brown, hr rse!f an elementary school stndent

re \ults R
The tratheand it is a truth that is ioo often obscm'ed m’ the
'x:\!ho!n;,\ of Brown--is that the Court’s majestical pmnouneement»
1 1953 ackieved relatively littde by itself. Only after 1964, when .
angress finally enacted strong civil rights legislation that provided .
frderal enforcement machinery, did the schools of the South really B
biegin to move away trom segregation. Only in 1969, with a pow- -
erful IHTEW Bircancraey in place behind it, did the Supreme. Court
whhnlx e it patienee, demanding desegregation (by then mean.
fe dlatistical integragion) “at once,” even if this meant disrupting

chrones ommid e,
facfact e vobvne standards for “desegregation” owed as mueh
e the HHESY Buocaucraey as did the timing of this great regulatory
the 64 Civit Rights Act, HEW was authorized .
fo withhold fedoral edocation arants to school districts practicing
“discrimination ... on the basis of race, color or national origin,”
Loring avaioty of procednral safeenards built into the statute,
FIEW wsed iy froddine feverage o pressure southern school officials
nrbo Tadequate” desegregation ‘This proved so effective at the out- -
set that HIZW rewrote its desegregation standards each year in the | 5.
Fetter half of the 19608, demanding more statistical integration each .
time, T was W tlat took the lead in repudiating “freedom of- |
choice plas 7 though fower federal courts quickly followed in their
ovn decisions oo Ceantitutiond” requuirements, It was HEW, agaiu;
thur piomecred busing schemes some vears later, and again federa]»
jrdges followed, ofter calling in TTEW “experts” to design “remedial .
plans™ in their own cases. The Supreme Court’s refusal to order
busing into vorthern suburbs in 1974 may have had somethmg to do
with HEW's retusal, during the Nixon administration, to blaze that,
most dangerous trail for the eourts. i
Such bands-off mancuvers hetween federal judges and edera!
agencies proved very effective in other contexts during the 1970s,
particularly in the elaboration of social regulatory statutes. Courts
would first defer to bold agency initiatives; then the agencies, in-
voking judicial decisions they had heavily influenced, would pm-' ]
ceed to further extremes, while Congress stood passively to onny L
side, Thus, in an informal 1970 memorandum, HEW sngg&sted -
state school officials that, as the Civil Rights Act explicitly prohib-

ventnre  Uidee




a statutory obbgatmn to pmvide some” spemal remedxaI sexirices.
';Wxthm a year HEW was imposing elaborate bﬁmgua! education e

:_;qmremente»—qntl citing the Supreme Court decision a5 its authonty '

The Equal Employment Opportunity Commission came to' rely
extensively on such shell games with federal judges in developing
its:quota policies for private employment in the late 1960s. And
the game has proven adaptable to many regulatory fields. The es-
" sential requisite is to allow private suits to supplement agency
action, breaking new ground for the agency to follow. Some reg-
ulatory statutes explicitly provide for a “private right of action.”
The 1964 Civil Rights Act, for example, does expressly provide that
victims of discrimination in private employment may independent-
" Iy sue employers if the BEQC is unable or unwilling to pursue
their charges. But most federal regulatory statutes simply authorize
. agencies to enforce their provisions, without saying anything about
-enforcement by private parties. Until the mid-1960s, courts assumed
. that such statutes intended to make enforcement the exclusive re-

“ sponsibility of the agencies involved. One of the prime reasons for
establishing regulatory agencies, after all, was to assure that con-’

- trols were developed in.a coherent and coordinated fashion, sta-
bilizing the ‘cxpectations of regulated interests, or at least provid-
ing.a central source for their guidance and direction. Centralizing
enforcement in the responsible agency also allowed Congress to
maintain control over enforcement levels through the budget pro-
cess. But beginning in 1964, the Supreme Court encouraged lower

federal courts to find “implied rights of action” for private litigants

in statutes that did not actually provide them.

The first case of this kind involved a provision of the Securi-
ties and Exchange Act. The Supreme Court decided that share-
holders might sue a company for providing misleading information
in a proxy statement, and collect punitive damages which need
bear no relation to the amount of financial injury suffered by the

shareholders. With this incentive, private securities lawyers proved

- only too happy to help the SEC in detechng—and progresswely
redeﬁning—“fraud" in the securities markets. Lower courts. quickly

decided that other agencies, such as tl;e Labor Department ncits

!\‘ot every age*:cy, “however, W - Hia
private enforcérs (or, as they. wére ‘someti
attorneys general”). Private enforcement did
of regulatory expansion from the respoanble i
from Congress—but it also restricted the sgancy
own regulatory agenda, and over its capacity to réa
commodations with regulated interests. Fmaﬂg
these difficulties in the late 1970s, the Supz'eme
warning lower courts against the pmmxscuous cwa of
rights of action.”

But by then it was too late to restore agenc:es to thtt’o '
own enforcement priorities. Many of the decisions, ﬁn&mg .
rights of action” rested on the assumption that the: intmdﬁd
eficiaries™ of regulatory legislation were enhtled" to thm
efits, and accordingly must have a “right” to enforce’ theirde
By the carly 1970s. federal judges in many parts of the co
were running entire school districts to enforce the ‘constit
entitlement to cqual educational opportunity declamd 1n ]
They were not about to let the preferences of federal
officials stand in the way of enforcing entitlements” to’ new}
provised regulatory benefits. The reverence for administmﬁ
pertise,” so central to New Deal thinking, had worn rather thin
the late 1960s. So the federal courts, doubtless exhilarated by
active part:)crshp in the desegregation struggle, -moved . re
into the role of senior partners in the admuustraﬁve state."'

was a natural corollary of welfare state rbetanc,;, ;
on the citizen'’s “right” to a decent standard of living
inal Social Security legislation of 1935 pmvxded '
met the relevant eligibility criteria (or thought:
the Social Security Administrator to enforce his;

In practice, the courts tended to be rather .

tual findings and stetutory interpretations of
cials. But everyone understood from the: outmt
authority gave the last word on Sociaf




utes-had allowed. They xmght occasxopallyvovertum a. regulataty
xmposntion for exceedmg what the statut - authorized, but they
would no-longer question whether the Constitution' set limits on
what legislative enactments could authorize or require. In the’ sahie
" -way, courts might overturn administrative decisions in enforcing
 statutory “entitlements,” but would hardly presume to revise the
. statutory standards themselves. As late as 1960 the Supreme Court
. readily upheld a recent Congressional enactment denying Social
" Sécurity payments to those deported for “subversive activity.”1?
The Court dismissed the argument that this constituted punish-
_ment without trial, since “the sanction is the mere denial of a non-
‘contractual governm.nt benefit. No affirmative disability or re-
straint is imposed.” M.reover, the Court noted, “engrafting upon
" the Social Security System. a concept of ‘accrued property rights’
would deprive it of the flexibility and boldness in adjustment to
© - everchanging conditions which it demands.”

" Within 2 few years, of course, the Supreme Court swung around
. to the view that courts could display as much “boldness” as legis-
oo lators, and were perfectly justified in revising legislative judgments
"~ about how much “flexibility” to retain in benefit standards. It was
hardly surprising, then, that as the Court began rewriting eligibil-
ity criteria for welfare statutes in the late 1980s, it also decided
-to improve the mandated procedures for administering these pro-
grams. This was one more way in which the new senior partner
began asserting its control over the shape of the welfare state. In a
celebrated 1968 decision, the Supreme Court held that welfare
recipients could not have their benefits withdrawn without a for-
mal administrative hearing before any action was taken.™* Since
“entitlements” were -the equivalent of “property,” the Court rea-
soned, they must be protected by the constitutional prohibition
against denial of “life, liberty or property without due process of
law.” It was not enough to allow aggrieved claimants.to contest -
the withdrawal of benefits after the fact. The Court’ r&sohiely
brushed off pleas that the delay and expense-of formal hearings
would divert welfare resources from- then' pnmary fm;cﬁon and .

Le

the statutes actually provxded. -
nials, or even if the statutes actua!ly crea
(mly dll’(“Lt payment programs then but a v

tion, or f'uhng to renew a state college mstruetof's co'
out a prior hearing.'?

By the mid-1970s, however, the Supreme Court’ h&d
acknowledge limits on the extension of constitutional- heanng
Thus it declined to order administrative “due process
tmns‘er of an inmate to another state prison, or for the

efits, from individual “entitlements™ to regulatory
ministrative law had always recognized the obli
agencies to afford “due process™ to individua} R0]
directly threatened by regulatory adﬁon& ']fy the:
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review 'anahu, o the Jubﬂdt‘d nmﬁcxancs or reguiam prcy‘

grams, when they claimed their interests had been neglected. On

of the earliest cases involved an activist church group that had pe-
titioned the Federal Communications Commission (FCC) to with-
draw the license of a particular Mississippi broadeaster for inade-
quate service to black listencrs. The DL.C. Court of Appeals insisted
that the FCC must grant the group a hearing. And., after the hear-
ings, when the Commission still decided to renew the broadeaster's
license, the court overruled the decision on appeal by the church
group, and ordered the license withdrawn on its own authority (an
authority nowhere evident in the Federal Communications Act),

In 1970 the Supreme Court threw open the courthouse doors to
siich challenges, holding that standing should be accorded to any-
one claiming “injury” from an administrative decision, who was
“arguably within the zone of interests to be protected by the stat-
ute” involved. As subscquent cases made clear, the injury conid be
psychic or intangible and certainly could be relative.'* Typically,
the plaintiffs’ complaint was that their “interests” were pot ade-
quately considered, not that they had been altogether neglected.
In implicit ackuowledgement of the complexitios of regulatory
decision-making, the courts did not often invoke the rhetoric of
“rights” or “cntitlements” in these cases, more often overhining
new rules or decisions on procedural rather than substantive
grounds. But the impulse was cssentially the same. In plain lan-
guage, the underlying theory was that, if Congress intended par-
ticular intcrests to benefit from a regulatory statute, administrators
must answer to the courts if these interests did not benefit as much
as they might. And if “the interests to be protected” were indis-
tinguishable from the interes's of the public at large, that was cer-
tainly all right wich the courts. This is the typical situation in lit-
igation brought by environmental and consumer groups, and such
“public inicrest” groups proliferated with remarkable speed under
the new dispensation in administrative law in the early 1970s.

It is truc that in a few environmental statutes of the early 1970s
Congress explicitly authorized “citizen suits” to force the Environ-
mental Protection Agency to fulfill its statutory “duties.” No federal
judge seems cver to have questioned whether Congress actually
had the authority, under the Constitution, to delegate its own over-
sight responsibilities to the federal courts in this wholesale man-

S A WY Y Al B el e g o e onge S e+ e =

view [JtUVxSI()ﬂ\ in some atatnteﬁ as any reason to deny . =
whese they were not provided by statute. Indeed many, 1egal ‘com
mentatots took fo deseribing the “new admxmstrahveflaw" of the
15705 as a delayed response to the demise of the old nan v,_elega—
tion ducirine after the New Deal. If statutes granted overly-broad
diserction to administrators, it was said, courts must play a more

active role t ensure that this discretion was not abuscd, crea.tmg
procedural safeguards at the administrative level and demanding -
reasoned consistency in administrative decisions. Tn fact, such ar-
sunients did allow Lusiuess lawyers to trade precedents with pub—
inferest” groups in obtaining ever lengthier and more elaborate

e
heariren in regnlatory rule-making.

Bt i one Inoked at the larger picture, this sudden enthus:asm
of federad '}d"is for regulatory due process and admtmstrahve
consistenes was rather hard to take seriously. At the same time
that appcilate fudees were improvising such elaborate safcguards
for resuhdory decisionsmaking, individual  district court judges.

were tahing on the direet management of school districts, mental

hospitale, and prisons, o such cases of direct judicial administra-
tiou, the jsdues uppointed expert consnltants and heard community
“represetatives” only as they pleased—and proceeded to ignore
their wdvice ws they pleased. And when such cases were appealed,
the appellate fndges invariably deferred to the district judge’s mas-
tevy of the “complex factual circumstances,” rarely subjecting re-
micdiad orders and faplementing procedures to any serious scrutiny.
To this day . the Supreme Court still finds itself too busy to review
one of these institutional reform cases and clarify which specific
comstitutionn] rights are involved and what the limits of ludxmal
power may be in enforeing thgm. Somehow the better: law jour-
uals, filled with discussions in praise of “public interest” representa-

tion thronghout the 19705, have had nothing to say about the prob-
lem of excessive discretionary power or thc “due process” claims

of “the public” in these cases.

Even in the regulatory context, the burgeoning of procedural
safeguards turned out to be small consolation for opponents of bag
government. Business lawyers could exploit the expanded oppor-
tunities for procedural fencing, and sometimes delay the imposi-
tion of particular new njes or constraints to the advantnge of their:

aaen
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clients. But this did little to stem the ex
latory expansion duriog the 1970s. And it s

anyoue ever expected it to: The main function of these claborgte’

Situads was to reassure Consress that bisinesses and other rogulated
entities would somehow he ireated fely, without Congress itsclf
having to specilh what fair traatwment might require. And when
these administrative procedures are fanflcient, judges will order
whatever thev fike, bor example afies o decade of administrative
Bearings om the bsane, Jusdue Abnes vilva of the D.C. Conet of
Appeals reeenthy ordered the $opantuient of Frausporiation 1o na-
pose airhag reguiremnents r:m auto industry, Frow Gis position
on the henelr Mikva was able te g mnch further in vinaicating
the “eonstimer’s interest i be s it than e had been as amere

comgressman during the T

Lepal realism rverted

Cynies have argued that these treads in. modern jurisprudence
simply reflect ashift in the political wllegiance of the judiciary, e
aligning the tederal conrts with what they have peeceived as the
dominant political forees in the country. The trinmiph of the New
Peal, it is said, foreed the courts to abandon their Republican
business constitucncy, with its enthusinsm for limited government
and the rights of property. Tn the decndes after Brown. the courts
simply found a new outlet for judiciat activism, serving Democraiic
or Creat Society constituencies of minoritics, poor people, and reg-
ulatory euthusiasts. There is obviously a great measure of truth in
this. But, in the end. such a narrowly political interpretation claims
hath too much aud too littde.

It claims too nwch, becanse a non-representative institution like
the federal judiciary may have biases. but it cannot have truc cou-
stituencies. Thus, there will be busing in Boston whether black
voters there want it or not. The narrowly political interpretation
also olaims too little, because it misses the most decisive factor in
the change: The crucial factor is not that the judiciary has adopted
the constituencies of the welfare state, but that it has absorbed
the philosophy of the welfare state.

What, after all, did President Roosevelt mean when he spoke of
“the right to a uscful and remunerative job” or “the right to a good
education”? Plainly, he did not mean to commit the government to
precisc, enforccable duties when he called for a “second Bill of
Rights” to guarantec such claims. The architects of the New Deal
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were pasticularly empha

ic that personal rights must be balanced., .

against social needs. The New Dealers were notabout to endorse |
4 A
k

fixed, absolute claiins to new goverament beuerﬁts,'any more than .
they endorsed fived and absolute claims to the old rights of proper-
i

J

ty. Ualling government assistance a “right” was simply a_teans ¢

hishlizhting #ts moral urgency {and perhaps of preempting politi- }

WITCTRLE), ot 7 v T down expert palicy makers. Respect for
s philosopin cemlered the judiciary cather passive for almost two
decrdes after the New Deal It is the internalization of this phile-
sanhy by pudues, spurred by the theilling precedert in Brown, that

1
5

Faan ziver us the activist, ubiquitous judiciary of recent decades.

Brown gomed to vhow that judges. too, could relate complex so
el restitns 1o sl claiis for povernment assistance, by “so-
viahizing” it were the traditional judicial focus on individual
oo s Hoewsctorths ad “rights” need not be limited to diserete,
prerntie SRaime ceminst the maority, but might be related to
vecttare s that soenand sociadty wsedud, This perspective explains the

{

U T TN s ivari
G, dhation: ol oadera jurispraddence between a crass utili-
siaiensn ned aosasctinonous dogmatism about “rights.” This ex-
¢ ' Cyee e cer19d P H k‘ )
o the fnproine Caurt s reathness 6 invoke principles it cannot

promstbiv o wad des not seally ) trv 1o apply with eonsisteney. This

aplaias the rea e s of the Comt o tackle issues—Iike the proper
fvel of cuGament comectinon with “rebigion in general”—that
caard peestbiv be conceptnadiced do terms of the “rights of indi-
sotiabs T LS abse eaplams the reddiness of lower courts to enter
st et parte rdips witheuobidon administrators. and even to
wndertihe the direct wdminishatin of public institutions on their
ewne Fhere 35 e fonrer any essential difference in the perspec-
tives of Jadues and eddiniuivtrat s cexeept that judges can congfat-
nhite themselves on being less vidserable to political pressure.
This is uot to sy that the old poisprudence was always a model
of formal consisteney. Fager to show that judicial pr(')tech'on of
private nghts was yuite compatibje with effective government, the
old judicary was often inclined to stretch its doctrines and dis-
cover strange esceptions. But the chief complaint of “realist” crit-
fcs in the 19205 ad 1930s {such as Jerome Frank and the young
Felix Fruukfurter) was not against inconsistencies in constitutional
doctrine, whick they noted simply to underscore their argument
that “the Jaw” was not, and could not be, a fixed abstraction. Their
ceetral complaint was precisely that established doctrines were
too rigid and formulaic, that constitutional law had purchased an
artificial clarity by blinding itself to the complexity of modern so-
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_ The welfare statc has been driven, forward

;}oclal justice,” an amorphous conccpt that ‘hasn %

slame or merit of individg’xfajsn' than the dikkribuﬁon:gf !

tween classes. “Social justice™ is concerned with: S
cen 0 musierh

guarintees of personal autonomy, regarding clear and
as thf prime bulwark of personal :utox;oi ﬁ;’ hid
t~hat sncial justice”™ was something that cot);ﬂ tb:hd
pdges, and was alwvays wary lest government rﬁéasnmr to%ﬁ{s

fnmr E«) sce the Constitution as “a reasonable apg
;nxt;‘m- {in. Rouald Dworkin's phrase) rathe tehaal?pfo‘
wnf'k for limited government. Almost anythinr h" a 3
to:'zs vision of the “just society” may thus cfm‘z :3:1;:”’
i'he change is equaily evident in y;rivate 1aw. Con ot
d}c*rif]ml}l)y many scholars in the 1920s and l&ﬂsfoﬁi
clarity, but the vight to enfore 'become': o
dledt with jndif"iuli,\'-v(‘r(-;\tc{lr(:;:e;)i?);rsac;n’:las m:ﬁ tion boti
RAC ‘*‘\f faimess that one can rarelv be sur ql;!:n mm 'm
actually he enforceable. Similarly, strict noeti“ ' mnm
fault have heen gradually eroded in- tort law :: ih:t -y
\;1:::21; .‘r:u:;(:jl.;;::ntmﬂ_\ a ('or;‘)()ratinn~can be ordered t?mm
vichm B st any accident or mi aps- this is
in zl(.““'nrd' with “soctal justice” but )istf(:::t];;ﬂser?p;:h‘.s o T
predictability: Tt is difficult to know how to o l::u mmh -
m:s;f without risking intrusive or costly suits e .»t O“e’
T'he new judiciary derived muach of i-tsAconf.id from”
gles with -outhers racism. Even in this area hoence  th -
borrowed still more of its confidence fmm’a ;‘z::'ithe
that it once vurtured, and now presumes to dixe'eét.‘.A:;’ in

ship with the federal 1
sureaucracy, and its open-ended mandates.
In recent vears, the intellectual respectability of’ie&‘till '

rected solutions has fad
. ) . § ! ed Somc\vbat, and the Sun >
shown signs of caution and irresolution. But it Eﬁe mh;’;

" fe cral POWEES. d s 3 nis
tionary. duthority; Outdated onsHtutio
allowed to stand in the way, the realist crit
derided the ald. Court’s solicitnde for the. *liberty of confrart .ok

ool

the working man, a purely for
noted, could only be taken ser
ing of social reality.

The modern judiciary has sim

jously by judges with no undg'xfsta{nd'—

ply absorbed the lesson of the re-
alist critics and inverted its original point. In the decades since
Brown, the judiciary has decided to embrace “social reality,” rather
than renounce judicial power. The modern judiciary has no pa-
tience with formalities when social justice is at stake. In Brown,
the Supreme Court ciled social science ovidence to prove that seg-
regated schools weré “inherently unequal.” Thereafter it recognized
that treating students in 2 color-blind manney would provide only
formal equality, So it then required racial assigoments. sanctioned
experiments with compulsory  busing. and now approves special
privileges for minoritics. The Court lias also recognized that con-
fining its attention to racial discrimination would involve a purely
formal distinction which would blind the judiciary to the claims
of other needy roups. But here, too, the Court has seen that rigid
norms would be incompatible with a due sensitivity to the social

complexities involved.

Can courts administer the “just society”?

‘Along the way, of course, the courts have also come to TECORE-
nize that distinetions between private property anG public benefits
are largely dispensable formalities. S0, too, ar¢ the traditional dis-
tinctions between private rights and the public interest, between
judges and administrators, even between judges and legislators.
The notion that representative bodies are truly or fairly representa-
tive is simply one more formal presumption, not to be taken too

seriously. Courts now intervenc wherever they think they can im-

prove the status quo, whether or not a case involving a distinct

private right is presented. Above all. the modern judiciary has rec-
ognized—having been well tutored in this by the New Dealers—
that “law” need not be clear or consistent to be effective or legit-

imate. Constitutional and administrative law have become hodge-

podges of “balancing tests,” “rebuttable prcsumptions," “preferred

values” and free-fluating precedents for occasional seasons. This

mal liberty Wh_}c_h,’ as tf:_ey scoprifully « -
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The uhfortunate reality is that by executive fiat,
federal regulation and legislative initiative, the laudable
concept of Affirmative Action to assist minorities and the
disadvantaged has been transformed into quotas, so=called goals
and timetables and other forms of race preference now ingrained
in our society. The Anti-Defamation League has been working
for the last two decades to reverge that trend and we are
pleased that the first tentative steps to do so have been taken
by this Administration. The Department of Justice, for
example, has adopted the forthright position in its briefs as
well as in consent decrees it has negotiated that it will no
longer seek or support racial quotas or their equivalent. Now
the President has the opportunity by a stroke of the pen to do
away witﬁ, once and for all, government sanctioning of race
preference. ADL urges him to do so by signing into law a

revised Executive Order 11246.

We should all recall that the concept of "counting by
race"™ was foreign to the proponents and principal supporters of
~the landmark 1964 Civil Rights Act and never intended or
countenanced by them. During Congressional debate on the Act,
Senator Hubert Humphrey, one of the bill's authors, stated
explicity: "The proponents of this bill have carefully stated
on numerous occasions that the Act does not require an employer
to achieve any sort of racial balance in his work force by

giving preferential treatment to any individual or group."



The intent of the Civil Rights Act was rather to
encourage affirmative action which involves a conscious and
active effort to recruit minorities, to provide training in
skills necessary for advancemeqt, and where appropriate,
remedial education. It does no£ mean practicing discrimination
as a means of combatting discrimination. Legitimate
affirmative action programs are directed to one end -- equality
of opportunity, not necessarily equality of results, for all
individuals regardless of race, color, creed, sex or national

origin.

Quotas and their functional equivalent goals and

timetables are themselves discriminatory because they

inevitably result in employment decisions based on race,
ethnicity and gender. ADL believes that government mandated
goals and timetables are particularly troublesome as applied to
federal contractors. For current federal regulations impose on
those contractors an obligation to meet racial goals and
timetables or else lose lucrative government contracts.

Placing government's imprimatur on goals and timetables in an
Executive Order or in federal regulations has, ADL believes, a
coercive effect on those employers who do business with the
government. Threatened with debarment for noncompliance, a
contractor will understandably take the easy road and transform
a so-called goal into a quota by hiring and promoting
individuals solely on the basis of race and ethnicity -- a
clearly discriminatory practice which federal law, in fact,

prohibits.
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The danger of goals, "proportional representation”
schemes and other numerical methods of evaluating affirmative
action is that they presuppose a "correct" percentage of
minority employment thereby setting an arbitrary limit on equal

opportunity.

Discrimination is like a cancer. The cure for
discrimination in our society is to eliminate it totally not
transfer it to a new set of victims. The way to remedy past

discrimination is to stop discriminating period.

Racially based programs arbitrarily favor some while
arbitrarily punishing others regardless of its intentions. The
civil riéhts movement had as its objective the outlawing of all
forms of discrimination. The Anti-Defamation League strongly
believes that the return of quotas, masquerading as government
sanctioned goals and timetables, is contrary to the high

purposes and spirit of our civil rights struggle.
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October 31, 1985

To: Ralph Neas

Fr: Hyman Bookbinder

Subject: Jewish Position on Proposed Executive Order

In reply to your ingquiry regarding the Jewish community's position in
proposed Executive Order on affirmative action requirement for government c

the
on-

tractors, I can report an overwhelming consensus in opposition to such an order.

This is based on the following facts

1. Several major national organizations have made public, explicit statemerts

affirming such opposition. They include the American Jewish Commi

ttee,

the American Jewish Congress, the Unicn of American Hebrew Congrega-

tions and the National Council of Jewish Women. Only one national

Jew-

ish organization, the anti-Defamation League, to the best of my know-

ledge, has made any public declaration in support of such order.

2. On September 11, the approximately 2% members of the Domestic Task

of the National Jewish Community Relazions Council (NJCRAC), a co-ordinzz-

Force

ing body of 11 national Jewish agencizs anc over 100 city-wide communit

relations agencies, met here in Wasni-zicn tc discuss the renorted

drat:

Executive Order. After my siatement 22 ithe Task Force. and a proioncec
discussion that followed, the Tasx Fcrze voted unenimcusiy tO recommenc

opposition to the proposed order.

3. On October 21, the Executive Committez of the NJCRAC met in Boston
consider the Task Force recommendatior. Aporoximately 60 delegate
from national agencies and city bodies were present to consider th

tc
S
e

jssue. I participated in the discussion. On the vote to accept the
Task Force recommendation, only two negative votes were cast -- those

of the Anti-Defamation League and the Jewish War Vetsrans. The To
ing organizations were present and acizptec the recommengations:

American Jewish Committee

American Jewish Ccrngress

Hadassah

Jewish Labor Commiztiee

National Council o7 Jewish Women

Union of American Hehrew Congregations
Union of Orthodox Jewish Congegations
United Synagogue o7 America

Following the meeting, the Jewish Communizy Councils of the following

1i0w-

d+<zc
cltaes

joined in-a statement urging the President to -eject the Jrder: Wasningion.

Indianapolis, Milwaukee, Bergen County (NJ), Kansas City(Moj, Baitimore, D
Houston, Philadelphia, San Francisco, Flint(Mica), Miami and San Diego.
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How Poor Are the Poor?

Losiag Ground:

American Social Policy, 1950-1980
by Charles Murray.

Basic, 323 pp., $23.95

From 1946 until 1964 the conservative
politicians who dominated Congress
thought that the federal government
might be capable of transforming Amer-
ican society, but they saw this as a danger
1o be avoided at almost any cost. For the
following twelve years the liberals who
dominated Congress thought that the
federal government should try to cure
almost every ill Americans were heir to.
After 1976 the political climate in Con-
gress changed again. The idea that gov-
ernment action could solve—or even
ameliorate —social problems became un-
fashionable, and federal spending was in-
creasingly seen as waste. As a result,
federal social-welfare spending, which
had grown from § percent of the nation’s
gross national product in 1964 to 11 per-
cent in 1976, has remained stuck at 11 per-
cent since 1976.

Conservative politicians and writers are
now trying to shift the prevailing view
again, by arguing that federal programs
are not just ineffective but positively
harmful. The “problem,” in this emerging
view, is not only that federal programs
cost a great deal of money that the citi-
zenry would rather spend on video re-
corders and Caribbean vacations, but
that such programs hurt the very people
they are intended to help.

Lm’lng Ground, by Charles Murray, is
the most persuasive statement so far of
this new variation on Social Darwinism.
Murray is a former journalist who has
also done contract research for the gov-
ermnment and is now associated with the
Manbhattan Institute, which raises corpo-
rate money to support conservative
authors such as George Gilder and Thomas
Sowell. His name has been invoked re-
peatedly in Washington’s current debates
over the budget —not because he has pro-
vided new evidence on the effects of par-
ticular government programs, but be-
cause he is widely presumed to have
proven that federal social policy as a
whole made the poor worse off over the
past twenty years. Murray’s popularity is
easy to understand. He writes clearly and
cloquently. He cites many statistics, and
he makes his statistics seem easy to under-
stand. Most important of all, his argu-
ment provides moral legitimacy for budget
cuts that many politicians want to make
in order to reduce the federal deficit,

Murray summarizes this argument as
follows:

The complex story we
unravel comes down to this:

Basic indicators of well-being took
a turn for the worse in the 1960s,
most consistently and most drastically
for the poor. In some cases, earlier
progress slowed; in other cases mild
deterioration accelerated; in a few
instances advance turned into retreat.
The trendlines on many of the indi-
cators  are - literally —unbelievable
to people who do not make a profes-
sion of following them,

The question is why....

The easy hypotheses—the econ-
omy, changes in demographics, the
effects of Vietnam or Watergate or
racism—fail as explanations. As
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often as not, taking them into ac-
count only increases the mystery.

Nor does the explanation lie in
idiosyncratic failures of craft. It is
not just that we sometimes adminis-
tered good programs improperly, or
that sound concepts sometimes were
converted to operations incorrectly.
It is not that a specific program, or a
specific court ruling or act of Con-
gress, was especially destructive. The
error was strategic. ...

The most compelling explanation
for the marked shift in the fortunes
of the poor is that they continued to

moral indicators, the picture is far less
encouraging. But since most federal pro-
grams arc aimed at improving the mate-
rial conditions of life, it is best to start
with them.

1.

In making his case that “basic social in-
dicators took a turn for the worse in the
1960s,” Murray begins with the official
poverty rate, The income level, or “thresh-
old,” that offically qualifies a family as
poor varies according to the number and
age of its members and rises every year

Charles Murray

respond, as they always had, to the
world as they found it, but that
we —meaning the not-poor and un-
disadvantaged--had changed the
rules of their world. Not of our
world, just of theirs. The first effect
of the new rules was to make it prof-
itable for the poor to behave in the
short term in ways that were destruc-
tive in the long term. Their second
effect was to mask these long-term
losses—to  subsidize irretrievable
mistakes. We tried to provide more
for the poor and produced more
poor instead. We tried to remove the
barriers to escape from poverty, and
inadvertently built a trap.

In appraising this argument, we must, 1
believe, draw a sharp distinction between
the material condition of the poor and
their social, cuitural, and moral condi-
tion. If we look at material conditions we
find that, Murray notwithstanding, the
position of poor people showed marked
improvement after 1965, which is the
year Murray selects as his “turning
point.” If we look at social, cultural, and

with the Consumer Price Index, so in
theory it represents the same level of
material comfort year after year.! If a
family’s total money income is below its
poverty threshold, all its members are
counted as poor. The official definition
of the poverty level is to a large extent ar-
bitrary. When the Gellup survey asks
how much money a couple with two chil-
dren needs to “get along in this commu-
nity,” for example, the typical respondent
said $15,000 in 1983. The “poverty”
threshold for such a family was only
$10,000 in 1983. But few would say that
people with incomes below the poverty
threshold were not poor.

Table 1 (see next page) shows that the
official poverty rate fell from 30 to 22 per-
cent of the population during the 1950s
and from 22 to i3 percent during the
1960s. This hardly seems to fit Murray’s
argument that social indicators took a turn

'Until 1980 the thresholds were also
lower for farm families and for families
headed by women. A widow living alone,
for example, was supposed to need about
7 percent less than a widower living
alone.
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for the worse in the 1960s. The official rate
was still 13 percent in 1980, but even this
was not exactly a “turn for the worse.”
Furthermore, the official poverty statistics
underestimate actual progress since 1965.
To begin with, the Consumer Price Index
(CPI), which the Census Burcau uses to
correct the poverty thresholds for infla-
tion, exaggerated the amount of inflation
between 1965 and 1980 by about 13 per-
cent, because of a flaw in the way it
mecasured housing costs. The official
poverty line therefore represented a
higher standard of living in 1980 than in
1965. If we use the Personal Consump-
tion Expenditure (PCE) deflator from the
National Income Accounts to adjust the
poverty line for inflation, Table 1 shows
that poverty fell from 19 percent in 1965
to 13 percent in 1980,

A more fundamental problem with the
official poverty statistics is that they do
not take account of changes in families’
need for money. They make no adjust-
ment for the fact that Medicare and
Medicaid now provide many families
with low-cost medical care, for example,
or for the fact that food stamps have
reduced families’ need for cash, or for the
fact that more families now live in
government-subsidized housing,

Experts on poverty have devised a
number of different methods for estimat-
ing the value of noncash benefits. Most
conservatives prefer the “market value”
approach, which values noncash benefits
at what it would cost to buy them on the
open market and adds this amount to re-
cipients’ incomes. To see what this implies,
consider Mrs. “Smith, an elderly widow
living alone in Indiana, who is covered by
both Medicare and Medicaid. Private in-
surance comparable to Medicare-Medi-
caid would have cost Mrs. Smith $4000 in
1979.> To get Mrs. Smith’s “true” in-
come, advocates of the “market value”
approach simply add $4000 to her money
income. Since, by the official standard,
Mrs. Smith’s poverty threshold was only
$3472 in 1979, the “market value” ap-
proach put her above the poverty line
even if she had no cash income whatever.
This is plainly absurd. Mrs. Smith cannot
cat her Medicaid card, or trade it for a
place to live, or even use it for transpor-
tation to her doctor’s office.

If we want a more realistic picture of
how Medicare and Medicaid have af-
fected Mrs. Smith’s Jife, we must answer
two distinct questions: how it affected
her ability to obtain medical care and
whether it cut her medical bills.

When the Census Bureau values non-
cash benefits according to what-they save
the recipient, it finds that they lowered
the 1980 poverty rate from 13 to 10 per-
cent.” The Census has not made com-
parable estimates for the 1950s or 1960s,
but we can make informed guesses about
1950 and 1965. In 1965, Medicare and
Medicaid did not exist, food stamps
reached fewer than 2 percent of the poor,
and there were 600,000 public housing
units for 33 million poor people. In 1950

2US Bureau of the Census, “Estimates of
Poverty Including the Value of Noncash
Benefits: 1979-1982,” Technical Paper 51
(Government Printing Office, 1984).

*US Bureau of the Census, “Estimates of
Poverty Including Noncash Benefits:
1979-1982,” Technical Paper 51 (Govern-
ment Printing Office, 1984).
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food stamps did not exist at atl and there
were 200,000 public housing units for 45
million poor people. Taken together,
these programs couid hardly have cut the
poverty rate by more than one point in
either year. On this assumption Table 1
estimates the “net” poverty rate at 10 per-
cent in 1980, 18 percent in 196S, and 29
percent in 1950.°

it should go without saying that since
the Griginal poverty threshold was arbi-
trary, these statistics do not prove that
only 10 percent of the population was
“really” poor in 1980. The figure could be
either higher or lower, depending on how
you define poverty. The figures do, how-
ever, tell us that the proportion of the
population living below our arbitrary
threshold was almost twice as high in
1965 as in 1980, and almost thre¢ times as
high in 1950 as in 1980. At least in
economic terms, therefore, Murray is
wrong: the poor made a lot of progress
after 1965.

Furthermore, even these “net” poverty
statistics underestimate the improvement
in poor people’s material circumstances.
Mrs. Smith’s $4000 Medicaid card may

not lift her out of poverty, but it has

dramatically improved her access to doc-
tors and hospitals. In 1964, before Medi-
care and Medicaid, the middle classes
typically saw doctors five times a year,
whereas the poor saw doctors four times
a year. By 1981, the middle classes were
seeing doctors only four times a year,
while the poor were seeing them almost
six times a year, Since the poor still spent
twice as many days in bed as the middle

classes, and were three times as likely to

describe their health as “fair” or “poor,”
this redistribution of medical care still fell
short of what one would expect if access
depended solely on “need.” But it was a
Dbig step in the right direction.

Increased access to medical care seems
to have improved poor people’s health.
The most widely cited health measure is
infant mortality. The United States does
not collect statistics on irfant mortality
by parental income, but it does collect
these statistics by race, and it seems
reasonable to assume that differences
between whites and blacks parallel those
between rich and poor. Table 1 shows
that the gap between blacks and whites,
which had widened during the 1950s and
narrowed only trivially during the early
1960s, narrowed very rapidly after 1965.
Table 1 tells a similar story about overall
life expectancy. Life expectancy rose
more from 1965 to 1980 than it had from
1950 to 1965, and the disparity between
whites and nonwhites narrowed faster
after 1965 than before. Nobody knows

how much Medicare and Medicaid con-’

tributed to these changes, but notwith-
standing all the defects in the American
medical care system, it is hard to believe
they were not important.®

‘Murray presents a different set of
estimates for “net” poverty, taken from
the work of Timothy Smeeding. Unlike
the Census Bureau’s estimates, Smeed-
ing’s estimates are corrected for under-
reporting of income. Smeeding’s esti-
mates for years prior to 1979 are also cor-
rected for underreporting of noncash
benefits. But Smeeding’s 1979 estimate,
on which Murray places great emphasis,
is not corrected for such underreporting.
As a result, Smeeding’s series underesti-
mates the decline in net poverty during
the 1970s.

‘Data taken from US Public Health Serv-
ice, Health, United States (Government
Printing Office, 1983), pp. 126, 127, 137.

*Hope Corman and Michael Grossman
examine the effect of Medicaid on infant

Nonetheless, despite all the improve-
ments since 1965, Murray is right that,
apart from health, the material condition
of the poor improved faster from 1950 to
1965 than from 1965 to 1980. The most
obvious explanation is that the economy
turned sour after 1970. Inflation was
rampant, output per worker increased
very little, and unemployment began to
edge upward. The real income of the me-
dian American family, which had risen
by an average of 2,9 percent a year be-
tween 1950 and 1965, rose only 1.7 per-
cent a year between 1965 and 1980. From
1950 to 1965 it took a 4.0 percent in-
crease in median family income to lower
net poverty by one percentage point.
From 196S$ to 1980, because of expanding
social welfare spending, a 4.0 percent in-
crease in median income lowered net
poverty by 1.2 percent. Noncthcless, me-

mortality in “Determinants of Neonatal
Mortality Rates in the United States: A
Reduced-Form Model,” Working Paper
1387 (National Bureau of Economic
Research, 1985).

dian income grew so much more slowly
after 1965 that the decline in net poverty
also slowed.?

Murﬂy rejects this argument. In his
version of economic history the nation as
a whole continued to prosper during the
1970s. The only problem, he claims, was
that “the benefits of economic growth
stopped trickling down to the poor.” He
supports this version of economic history
with statistics showing that gross national
product grew by 3.2 percent a year during
the 1970s compared to 2.7 percent a year
between 1953 and 1959. This is true, but
irrelevant. The economy grew during the
1950s because output per worker was
growing. It grew during the 1970s be-
cause the labor force was growing. The
growth of the labor force reflected a
rapid rise in the number of families
dividing up the nation’s economic output.

"From 1950 to 1980 the correlation be-
tween the official poverty rate and the
logarithm of real median family income
is 0.995.

1950

Poverty Rate :

Official® 30

Corrected Official® 30

“Net” 29
Infant Mortality

as a percent of live births®

White 2.7

Black 44

Gap 1.7
Life Expectancy in years®

White 69.1

Nonwhite 60.8

Gap 8.3
Median Family Income

(in 1980 dollars)* $10,500
Gross National Product®

(in 1980 dollars)

Per worker $15,300

Per household $21,900
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~ Tablel
THE CONDITION OF THE POOR: 1950-1980

Sources: a. Murray, pp. 65 and 245. The 1950 value is approximate. Corrected for
inflation using the Consumer Price Index.
b. Corrected for inflation using the Persaonal Consumption Expenditure deflator

and for measurement changes in 1966, 1974, and 1979.

. Statistical Abstract of the United Stares, 1984,

. US Bureau of the Census, Current Population Reports, Series P-60, no. 132,
corrected for inflation using the PCE deftator, not the CPi.

. Economic Report of the President, 1984.

1960 1965 1970 1980
22 17 13 13

23 19 15 13

18 10

23 2.2 1.8 1.1

44 4.2 3.3 2.2

2.1 2.0 1.5 1.1
70.6 71.0 1.7 74.4
8.9 s 63 &S
6.7 6.9 6.4 4.9
$14,000 $16,200 $19,200 $21,000
$18,900 $22,300 $23,400 $24,600
524,900_ $28,900 $30,600 $32,600

The New York Review



GNP per household hardly grew at all
after 1970 (see Table 1).*

But a question remains. As Table 2
shows, total government spending on
“social welfare” programs grew from 11.2
to 18.7 percent of GNP between 1965 and
1980. If all this money had been spent on
the poor, poverty should have fallen to
virtually zero. But “social welfare™ spend-
ing is not raostly for the poor. It includes
programs aimed primarily at the poor,
fike Medicaid and food stamps, but it
also includes programs aimed primarily
at the middle classes, like college loans
and military pensions, and programs
aimed at almost everybody, like medical
research, public schools, and Social Secu-
rity. In 1980, only a fifth of all “social
welfare” spending was explicitly aimed at
fow-income families, and only 2 tenth
was for programs providing cash, food,
or housing to such familics.” Table 2

*As Murray notes, GNP per person also
grew quite rapidly during the 1970s,
because the number of workers grew
while the number of children fell. But
this change did not rveduce poverty,
because family size did not decline ap-
preciably among those with incomes
below $10,000 in 1980 doliars. See US
Bureau of the Census, Current Popula-
tion Reports, Series P-60, no. 80, p. 17
and no. 132, p. 61 (Government Printing
Office, 1971 and 1982).

*US Bureau of the Census, Statistical
Abstract of the United States: 1984
(Government Printing Office), pp. 368
and 371.

shows that cash, food, and housing <or
the poor grew from 1.0 percent of GNP i
1965 to 2.0 percent in 1980." This was a
large increase in absolute terms. But re-
distributing an extra 1.0 percent of GNP
could hardly be expected to reduce pon-
erty to zero.

A realistic assessment of wbat sozal
policy accomplished between 1965 and
1980 must also take account of the Jax
that if all else had remained equal,
demographic changes would have pustad
the poverty rate up during these years.
not down. Table 2 shows that both the
number of people over sixty-five and the
number living in families headed v
women grew steadily from 1950 to 1980,
We do not have poverty rates for these
groups in 1950, but in 1960 the official
rates were roughly 33 percent for the
elderly and 45 percent for families headed
by women. Since neither group includes
many jobholders, economic growth does
not move either group out of poverty
very fast. From 1960 to 1965, for exam-
ple, economic growth lowered official
poverty from 22 to 17 percent for the na-
tion as a whole, but only lowered it from

“Murray’s figures show even more rapid
growth in both “public aid” and “public
assistance™ after 1965, because he con-
centrates exclusively on federal spending.
ignoring state and local expenditures. I
find it bard to see how a writer who sees
rising AFDC benefits as a major source of
social decline can focus entirely on
federal spending. It is the states, after ali,
that set AFDC benefits.

Percent of GNP spent on:
“Social Welfare”
‘Means-tested cash benefits,

Food Stamps, and housing
subsidies®

Percent of persons who are:

Over 65
In families headed by women
In AFDC families

Hlegitimate births as a percent
of all births

Percent of personal income
derived from:

Social Security and SSI
AFDC

Mean monthly payment
(in 1980 dollars) to:

Retired workers
AFDC family of four®

Official poverty rate:?

Persons over 65
Persons in families
headed by women

Percent of all poor people
who are:

In families headed by women
Over 65

Sources:

o

- Table 2
SOCIAL WELFARE SPENDING: 1950-1980

1950

8.2 10.3 11.2 14.7 18.7

0.2 0.8 1.0 1.2 2.0

8 9 9 10 11
6" 7 9 10 12
1.5 1.7 2.3 4.7 4.9
4 5 8 11 19
0.4 2.8 3.3 3.9 5.9

0.3 0.3 0.3 0.6 0.6

$138

$184 §195 §228 | $341
NA $396 $388 $435 $350
NA 33° k1N 25 16
NA 45 42 38 k)
NA 18 23 30 35

NA 14 18 19 13

Statistical Abstract, 1984; Economic Report of the President, 1984; Historical
Statistics of the United States; and Current Population Reports, Series P-60, no. 145.
Pre-1980 dollars are converted to 1980 dollars using the PCE deflator.
a. Includes all “Public Aid” and “Housing” expenditures, less Medicaid. “Public
Aid” includes some social services. .
b. Estimated from data on percent of families headed by women in 1950 and
1960, and percent of persons in such families in 1960, ~
¢. Benefit level for a family with no other income. (For source, see fooinote 14.)
d. Corrected for measurement change in 1966.
. Esiimated from the total poverty rates in 1960 and 1965 and from the poverty
rates for the elderly in 1959 and 1966.

1960 1965 19:70 1980
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33 to 31 percent among the clderly and
from 45 to 42 percent among households
headed by women.

When poverty became a major social
issue during the mid-1960s, government
assistance to both these groups was quite
modest. In 1965 the typical retired person
got only $184 a month from Social Secu-
rity in 1980 dollars, and a large minority
got nothing whatever. Only about a quar-
ter of all families headed by women got
benefits from Aid to Families with
Dependent Children (AFDC), and bene-
fits for a family of four averaged only
$388 2 month in 1980 dollars (sec Table 2).

From 1965 to 1970 the AFDC system
changed drastically. Welfare offices had
to drop a wide range of restrictive regula-
tions that bad kept many women and
children off the rolls. It became much
easier to combine AFDC with employ-
ment, and benefit levels rose appreciably.
As a result of these changes something
like half of all persons in families headed
by women appear 10 have been receiving
AFDC by 1970."

But as the economy floundered in the
1970s legistators began to draw an in-
creasingly sharp distinction between the
“deserving” and the “undeserving” poor.
The “deserving” poor were those whom
legislators judged incapable of working,
namely the elderly and the disabled.
Despite their growing numbers, they got
more and more help, By 1980 the average
Social Security retirement check bought
50 percent more than it had in 1970, and
official poverty among the elderly had
fallen from 25 to 16 percent (see Table 2).
Taking noncash benefits into account,
the net poverty rate was lower for those .
over 65 than for those under 65 in *
1980." .

‘We have less precise data on the dis-
abled, but we know their monthly bene-
fits grew at the same rate as benefits for
the elderly, and the percentage of the
population receiving disability benefits
also grew rapidly during the 1970s. Since
we have no reason to suppose that the
percentage of workers actually suffering
from serious disabilities grew, it seems
reasonable to suppose that a larger frac- H
tion of the disabled were getting benefits,
and that poverty among the disabled fell *
as a resull.

While legislators were increasingly
generous to the “deserving” poor during
the 1970s, they showed no such concern
for the “undeserving” poor. The unde-
serving poor were those who “ought” to
work but were not doing so. They were
mainly single mothers and marginally
employable men whose unemployment
benefits had run out—or who had never
been eligible in the first place. Men whose
unemployment benefits have run out
usually get no federal benefits. Most
states offer them token “general
assistance,” but it is seildom enough to
live on. Data on this group is scanty.

Single mothers do better than unem-
ployable men, because legislators are
reluctant to let the children starve and
cannot find a way of cutting benefits for
mothers without cutting them for chil-
dren as well. Nonetheless, as Table 2
shows, the purchasing power (in 1980

[T
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“"The exact ratio is hard to determine,
because prior to 1982 the Census Bureau
did not have a satisfactory procedure for
identifying mother-child families ltiving
with relatives.

“See US Bureau of the Census, “Esti-
mates of Poverty Including the Value of
Noncash Benefits: 1979-1982,” Technical

Paper 51 (Government Printing Office,
1984).



dollars) of AFDC benefits for a family of
four rose from $388 a month in 1965 to
$435 in 1970, {n addition, Congress made
food stamps available to all low-income
families after 1971. These were worth
another $150 to a typical family of
four.”” By 1972, the AFDC-food stamp
“package” for a family of four was worth
about $577 a month. Benefits did not
keep up with inflation after 1972,
however, and by 1980 the AFDC-food
stamp package was worth only $495 a
month.™ As a result, the welfare rolls
grew no faster than the population after
1975, though the number of familics
headed by women continued to increase.”

According to Murray, keeping women
off the welfare rolls should have raised
their incomes in the long run, since it
should have pushed them into jobs where
they would acquire the skills they need to
better themselves. This did not happen.
The official poverty rate in' houscholds
headed by women remained essentially
constant throughout the 1970s, at around
37 percent. Since the group at risk was
growing, families headed by women ac-
counted for a rising fraction of the poor
{see Table 2).

Takcn together, Tables 1 and 2 tell a
story very different from the one Murray
tells in Losing Ground. First, contrary to
what Murray claims, "net” poverty de-
clined almost as fast after 1965 as it had
before. Second, the decline in poverty
after 1965, unlike the decline before
1965, occirred despite unfavorable eco-
nomic conditions, and depended to a
great extent on govermment efforts to
help the poor. Third, the groups that
benefited from this “generous revolu-
tion,” as Murray rightly calls it, were
precisely the groups that legislators
hoped would benefit, notably the aged
and the disabled. The groups that did not
benefit were the ones that legislators did
not especially want to help. Fourth, these
improvements took place despite demo-
graphic changes that would ordinarily
have made things worse. Given the dif-
ficulties, legislators should, 1 think, look
back on their efforts to improve the
material conditions of poor people’s lives
with some pride. :

2.

Up to this point I have treated
demographic change as if it were entirely
beyond human control, like the weather.
According to Murtay, however, what 1
have labeled “demographic change” was a
predictable byproduct of govermment
policy. Murray does not, it is true, ad-
dress the role of government in keeping
old people alive longer. But he does argue
that changes in social policy, particularly
the welfare system, were responsible for
the increase in families headed by women
after 1965. Since this argument recurs in
all conservative attacks on the welfare
system, and since scholarly research sup-
ports it in certain respects, it deserves a
fair hearing,

BUS Bureau of the Census, Statistical
Abstract of the United States, 1984, p.
371.

“House Committee on Ways and Means,
“Background Material and Data on Pro-
grams within the Jurisdiction of the
Committee on Ways and Means” (Gov-
ernment Printing Office, 1985). The drop
is even larger using the conventional in-
flation adjustment based on the CPI in-
stead of the PCE deflator.

“The percentage of families on the rolls
stabilized after 1975. The percentage of
persons on the rolis declined after 1975,
because AFDC families got smaller.

Murray illustrates his argument with
an imaginary Pennsylvania couple named
Harold and Phyllis. They are young,
poorly educated, and unmarried. Phyllis
is also pregnant. The question is whether
she should marry Harold. Murray first
examines her situation in 1960. If Phyllis
does not marry Harold, she can get the
equivalent of about $70 a week in 1984
money from AFDC. She cannot supple-
ment her welfare benefits by working,
and on $70 a week she canmot live by
herself, Nor can she live with Harold,
since the welfare agency checks up on her
living arrangements, and if she is living
with a man she is no longer eligible for
AFDC. Thus if Phyllis doesnt marry
Harold she will have to live with her
parents or put her baby up for adoption.
I Phyllis does marry Harold, and he gets
a minimum-wage job, they will have the
equivalent of $124 a week today. This
isn't much, but it is more than §70. Fur-
thermore, if Phyllis is not on AFDC she
may be able to work herself, particularly
if her mother will help look after her
baby. Unless Harold is a complete loser,
Phyllis is likely to marry Harold—if he
asks.

Now the scene shifts to 1970. The
Supreme Court has struck down the
“man in the house” rule, so Phyllis no
longer has to choose between Harold and
AFDC. She can have both. According to
Murray, if Phyllis does not marry Harold
and he does not acknowledge that he is

the father of their child, Harold’s income
will not “count” when the local welfare
department decides whether Phyllis is
eligible for AFDC, food stamps, and
Medicaid. This means she can get paid to
stay home with her child while Harold
goes out to work, but only so long as she
doesn’t marry Harold. Furthermore, the
value of her welfare “package” is now
roughly the same as what Harold or she
could earn at a minimum-wage job. Re-
maining eligible for welfare is thus more
important than it was in 1960, as well as
being easier. From Phyllis’s viewpoint
marrying Harold is now quite costly.

Whilc the story of Harold and Phyllis
makes persuasive reading, it is misleading
in several respects. First, it is not quite
true, as Murray claims, that “any money
that Harold makes is added to their in-
come without affecting her benefits as
long as they remain unmarried.” If Phyl-
lis is living with Harold, and Harold is
helping to support her and her child, the
law requires her to report Harold’s con-
tributions when she fills out her “need
assessment” form. What has changed
since 1960 is not Phyllis’s legal obligation
to report Harold’s contribution but the
likelihood that she will be caught if she
lies. Federal guidelines issued in 1965
now prohibit “midnight raids” to deter-
mine whether Phyllis is living with
Harold. Furthermore, even if Phyilis
concedes that she lives with Harold, she
can deny that he pays the bills and the
welfare department must then prove her a
liar. Still, Phyllis must perjure herself,
and there is always some chance she will
be caught,

The second problem with the Harold

and Phyllis story is that Murray’s account
of Harold's motives is not plausible. In
1960, according to Murray, Harold mar-
ries Phyllis and takes a job paying the
minimum wage because he “has no
choice.” But the Harolds of this world
have always had a choice. Harold can an-
nounce that Phyllis is a slut and that the
baby is not his. He can tell Phyllis to get
an illegal abortion. He can join the army.
Harold’s parents may insist that he do his
duty by Phyllis, but then again they may
blame her for leading him astray, if
Harold cared only about improving his
standard of living, as Murray suggests, he
would not have married Phyllis in 1960,
According to Murray, Harold is less
likely to marry Phyllis in 1970 than in
1960 because, with the demise of the
“man in the house” rule and with higher
benefits, Harold can get Phyllis to sup-
port him. But unless Harold works, Phyl-
lis has no incentive cither to marry him or
to let him live off her meager check, even
if she shares her bed with him occasion-
ally. If Harold does work, and all he
cares about is having money in his
pocket, he is beiter off on his own than
he is sharing his check with Phyllis and
their baby. From an economic viewpoint,
in short, Harold’s calculations are much
the same in 1970 as in 1960. Marrying :
Phyllis will still lower his standard of
living, The main thing that has changed ¢
since 1960 is that Harold’s friends and
relatives are less likely to think he
“ought” to marry Phyllis. i

This brings us to the central difficulty in
Murray’s story. Since Harold is unlikely }
to want to support Phyllis and their
child, and since Phyllis is equally unlikely |
to want to support Harold, the usual out- ;
come is that they go their separate ways.
At this point Phyllis has three choices:
get rid of the baby (through adoption or t
abortion), keep the baby and continue to ;
live with her parents, or keep the baby !
and set up housekeeping on her own. If
she keeps the baby she usually decides to
stay with her parents. In 1975 three-
quarters of all first-time unwed mothers
lived with their parents during the first
year after the birth of their baby. (No
room for Harold here.) Indeed, half of
all unmarried mothers under twenty-four
lived with their parents in 1975—and this
included divorced and separated mothers
as well as those who had never been
married. "*

If Phyllis expects to go on living with
her parents, she is not likely to worry
much about how big her AFDC check will
be. Phyllis has never had a child and she
has never had any money. She is used to
her mother’s paying the rent and putting
food on the table. Like most children she
is likely to assume that this arrangement
can continue until she finds an arrange-
ment she prefers. In the short run, having
a child will allow her to leave school (if
she has not done so already) without hav-
ing to work. It will also mean changing a
lot of diapers, but Phyllis may well ex-
pect her mother to help with that. Io-
deed, from Phyllis’s viewpoint having a
child may look rather like having another
little brother or sister. 1f it brings in some
money, so much the better, but if she ex-
pects to five with her parents money is
likely to be far less important to her than
her parents’ attitude toward illegitimacy.
That is the main thing that changed for
her between 1960 and 1970.

“David Ellwood and Mary Jo Bane,
“The Impact of AFDC on Family Struc-
ture and Living Arrangements” (Kennedy
School of Government, Harvard Univer-
sity, March 1984, offset).

The New York Review



Systematic efforts at assessing the im-
pact of AFDC benefits on illegitimacy
rates support my version of the Harold
and Phyilis story rather than Murray's.
The level of a state’s AFDC benefits has
no measurable effect on its rate of illegiti-
macy. In 1984, AFDC benefits for a fam-
ily of four ranged from $120 a month in
Mississippi to 3676 a month in New
York. David Ellwood and Mary Jo Banc
recently completed a meticulous analysis
of the way such variation affects illegiti-
mate births."” In general, states with high
benefits have less illegitimacy than states
with low ones, even after we adjust for
differences in race, region, education, in-
come, urbanization, and the like. This
may be because high illegitimacy rates
make legislators reluctant to raise welfare
benefits.

To get around this difficulty, Ellwood
and Bane asked whether a change in a
state’s AFDC benefits led to a change in
its illegitimacy rate. They found no con-
sistent effect. Nor did high benefits widen
the disparity in illegitimate births be-
tween women with a high probability of
getting AFDC-—teen-agers, nonwhites,
high school dropouts —and women with a
low probability of getting AFDC.

What about the fact that Phyilis can
now live with Harold (or at least sleep
with him) without losing her benefits?
Doesn't this discourage marriage and
thus increase illegitimacy? Perhaps. But
Table 2 shows that illegitimacy bas risen
at a steadily accelerating rate since 1950.
There is no special “blip” in the late
1960s, when midnight raids stopped and
the “man in the house” rule passed into
history. Nor is there consistent evidence
that illegitimacy increased faster among
probable AFDC recipients than among
women in general.

Murray’s explanation of the rise in il-
legitimacy thus seems to have at least
three flaws. First, most mothers of illegit-
imate children initially live with their
parents, not their lovers, so AFDC rules
are not very relevant. Second, the trend
in illegitimacy is not well correlated with
the trend in AFDC benefits or with rule
changes. Third, illegitimacy rose among
movie stars and college graduates as well
as welfare mothers. All this suggests that
‘both the rise of illegitimacy and the lib-
eralization of AFDC reflect broader
changes in attitudes toward sex, law, and
privacy, and that they had little direct
effect on each other.

But while AFDC does not seem to af-
fect the number of unwed mothers, as
Murray claims, it does affect family ar-
rangements in other ways. Ellwood and
Bane found, for example, that benefit
levels had a dramatic effect on the living
arrangements of single mothers. If
benefits are low, single mothers have
trouble maintaining a separate household
and are likely to live with their rela-
tives —usually their parents. If benefits
rise, single mothers are more likely to
maintain their own households.

Higher AFDC benefits also appear to
increase the divorce rate. Ellwood and
Bane’s work suggests, for example, that if
the typical state had paid a family of four
only $180 a month in 1980 instead of
$350, the number of divorced women
would have fallen by a tenth. This might
be partly because divorced women re-
marry more hastily in states with very low
benefits. But if AFDC pays enough for a

"Ellwood and Bane, “The Impact of
AFDC on Family Structure and Living
Arrangements” (Kennedy School of
Government, Harvard University, March
1984, offset).
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woman to live on, she is also more likely
to leave her husband. The Seattle-Denver
“income maintenance” experiments, which
Murray discusses at length, found the
same pattern.

Thc fact that high benefits lead to high
divorce rates is obviously embarrassing
for liberals, since most people view
divorce as undesirable. But it has no
bearing on Murray’s basic thesis, which is
that changes in social policy after 1965
made it “profitable for the poor to
behave in the short term in ways that are
destructive in the long term.” 1f changes
in the welfare system were encouraging
teen-agers to quit school, have children,
and not take steady jobs, as Murray con-
tends, he would clearly be right about the
long-term costs. But if changes in the
welfare system bhave merely encouraged
women who were unhappy in their mar-
riages to divorce their husbands, or have
discouraged divorced mothers from mar-
rying lovers about whom they feel
ambivalent, what makes Murray think
this is “destructive in the Jong term"?

Are we to suppose that Phyllis is better
off in the long run married to Harold if
he drinks, or beats her, or molests their
teen-age daughter? Surely Phyllis is a”
better judge of this than we are. Or are’
we to suppose that Phyllis’s children will
be better off if she sticks with Harold?
That depends on how good a father
Harold is. The children may do better in
a houschold with two parents, even if the
parents are constantly at each other’s
throats, but then again they may not.
Certainly Murray offers no evidence that
unhappy marriages are better for children
than divorces, and 1 know of none.

Shorn of rhetoric, then, the “empir-
ical” case against the welfare system
comes to this. First, high AFDC benefits
allow single mothers to sct up their own
households. Second, high AFDC benefits
allow mothers to end bad marriages.
Third, high benefits may make divorced
mothers more cautious about remarrying.
All these “costs” strike me as benefits.

Consider Harold and Phyllis again, but
this time imagine that they married in
1960 and that it is now 1970. They have
three children, Harold still has the dead-
end job in a Jaundry that Murray de-
scribes him as having taken in 1960, and’
he has now taken both to drinking and to'
beating Phyllis. Harold still has two
choices. He can leave Phyllis or he can
stay. If he leaves, Phyllis can try to col-
lect child support from him, but her'
chances of success are low. So Harold
can do as he pleases.

Phyllis is not so fortunate. She is not ,
the sort of person who can earn much
more than the minimum wage, so she
cannot support herself and three children
without help. If she is fucky she can go to
her parents. Otherwise, if she lives in a
state with low benefits, she has two
choices: stick with Harold or abandon
her children. Since she has been taught to
stick with her children, she has to stick
with Harold, If she lives in a state with
high benefits she has a third choice: she
can leave Harold and take her children .
with her. In a sense, AFDC is the price we
pay for Phyllis’s commitment to her
children. At 0.6 percent of total US per-
sonal income, it does not seem a high
price.

Giving Phyllis more choices has obvi-
ous political drawbacks. So long as Phyl-
lis lives with Harold, her troubles are her
own. We may shake our heads when we
hear about them, but we can tell our-
selves that al! marriages have problems,
and that that is the way of the world. If
Phyllis leaves Harold —or Harold leaves
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Phyllis—and she comes to depend on
AFDC, her problems become public in-
stead of private. Now if she cannot pay
the rent or does mot feed her children
milk it could be because her monthly
check is too small, not because she
doesn’t know or care about the benefits
of milk or because Harold spends the
money on drink. Taking collective respon-
sibility for Phyllis’s problems is not a
trivial price to pay for liberating her from
Harold. Most of her problems will, after
all, remain intractable. But our impulse
to drive her back into Harold’s arms so
that we no longer have to think about her
is the kind of impulse decent people
should resist.

3.

The idea that Phyllis will be the loser in
the long run if society gives her more
choices exemplifies 2 habit of mind that
seems as COMMON among conservatives
as among liberals. First you figure out
what kind of behavior is in society’s inter-
est. Then you define such behavior as
“good.” Then you argue that good behav-
ior, while perhaps disagreeable in the
short run, is in the long-run interest of
those who engage in it. Every parent will
recognize this ploy: my son should take
out the garbage because it is in his long-
run interest to learn good work habits,
not because | don't want to take it out or
don’t want to live with a shirker. The
conflict between individual interests and
the common interest, between selfishness
and unselfishness, is thus transformed
into a conflict between short-run and
long-run self-interest. Unfortunately, the
argument is often falsc.

. Barly in Losing Ground, Murray
calculates what he calls the “latent”
poverty rate, that is, the percentage of
people who fall below the poverty line
when we ignore transfer payments from
the government such as Social Security,
AFDC, unemployment compensation,
and military pensions. The “latent”
poverty rate rose from 18 percent in 1968
to 22 percent in 1980. Murray calls this
“the most damning” measure of policy

a woman who depends on the govern-
ment suffers from latent poverty, while a
woman who depends on a man does not.
But unless 2 woman can support herself
and ber children from her own earnings,
she is always dependent on someonc
("one'man away from welfare”). Murray
assumies that AFDC has a worse effect on
family life than Harold. But that depends
on Harold. Phyllis may not be very
smart, but if she chooses AFDC over
Harold, surely that is because she expects
the choice to improve the quality of her
family life, not undermine it. Even if, as
Murray imagines, most AFDC recipients
are really living in sin with men who help
support them, what makes Murray think
that the extra money these families get
from AFDC makes their family life
worse?

Murray’s conviction that getting checks
from the government is always bad for
people is complemented by his conviction
that working is always good for them, at
least in the Jong run. Since many people
do not recognize that working is in their
long-run interest, Murray assumes such
people must be forced to do what is good
for them. Harold, for example, wouid
rather loaf than take an exhausting, poorly
paid job in a laundry. To prevent Harold
from indulging his self-destructive prefer-
ence for loafing, we must make loafing
financially impossible. America did this
quite effectively until the 1960s. Then we
allegedly made it easier for him to qualify
for unemployment compensation, so he
was more likely to quit his job whenever
he got fed up.. We also made it easier for
him to live off Phyllis's AFDC check.
Once Harold had tasted the pleasures of
indolence, he found them addictive, like
smoking, so he never acquired either the
skills or the self-discipline he would have

needed to hold a decent job and support .
a family. By trying to help we therefore |

did him irreparable harm.

While 1 share Murray’s enthusiasm for .
work, I cannot see much evidence that

changes in government programs signifi-
cantly affected men’s willingness to work

during the 1960s. When we look at the

" failure, because “economic imdepend
standing on one’s own abilities and
accomplishments—is of paramount im-
portance in determining the quality of a
family’s life.” This is a classic instance of
wishfu) thinking. Murray wants people to
work (or clip coupons) because such
behavior keeps taxes low and maintains a
public moral order of which both he and
1 approve, so he asserts that failure to
work will undermine family life. He
doesn't try to prove this empirically; he
says it is self-evident. (“Hardly anyone,
from whatever part of the political spec-
trum, will disagree.”) But the claim is not
only not self-evident; it is almost cer-
tainly wrong.

One major reason latent poverty in-
creased after 1968 was that Social Secu-
rity, Ssi, food stamps, and private pen-
sions allowed more old people to stop
working. These programs also made it
easier for old people to live on their own
instead of moving in with younger rela-
tives. Having come to depend on the gov-
ernment, old people suffer from latent
poverty. But is there a shred of evidence
that these changes undermined the qual-
ity of their family life? If so, why were
the elderly so eager to trade their jobs for
Social Security, and so reluctant to move
in with their daughters-in-law?.

Anoth:r reason latent poverty increased
after 1968 was that more women and
children came to depend on AFDC in-
stead of on a man. According to Murray,

ployed, for we find that
about half of all unemployed workers
were getting unemployment benefits in
1960. The figure was virtually identical in
both 1970 and 1980." Thus while the
rules governing unemployment ¢ompen-
sation did change, the changes did not
make joblessness more attractive eco-
nomically. Murray is quite right that
dropping the man-in-the-house rule made
it easier for Harold to live off Phyllis’s
AFDC check. But there is no evidence
that this contributed to rising unemploy-
ment. Since black women receive about

half of all AFDC moncy, Murray’s argu- *

ment implies that as AFDC rules became
more liberal and benefits rose in the late
1960s, unemployment should have risen
among young black men. Yet Murray’s
own data show that such men’s unemploy-
ment rates fell during the late 1960s. Mur-
ray’s argument also implies that young
black men’s unemployment rate should
have fallen in the 1970s, when the pur-
chasing power of AFDC benefits was fall-
ing. In fact, their unemployment rates
rose.

While Murray is probably wrong to
blame government benefits for undermin-
ing the work ethic after 1965, he could
be right that some groups, especially
young blacks, became choosier about the
jobs they would accept. Before accepting

"Economic ‘ Report of the President:

1985 (Government Printing Office,
1985), pp. 269 and 274.
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month by becoming a “welfare mother,”
with all the humiliations and hassles that
implied. Often she decided not to apply.
Instead, she nursed a grievance against
the government for treating Phyilis better
than it treated her.

Upsetting the moral order in this way
may not have had much effect on peo-
ple’s behavior. Sharon, for example,
usually continued to work even if she
could get almost as much on weifare. But
this is irrelevant. Even if nobody quit
work to go on welfare, a system that pro-
vided indolent Phyllis with as much money
as diligent Sharon would be universally
viewed as unjust. To say that such a
system does not increase indolence—or
doesn’t increase it much—is beside the
point. A criminal justice system that fre-
quently convicts the innocent and acquits
the guilty may deter crime as effectively
as a system that yields just results, but
that does not make it morally or pofiti-
cally acceptable. We care about justice
independent of its effects on behavior.

Yet while Murray claims to be concerned
about rewarding virtue, he seems only in-
terested in doing this if it does not cost
the taxpayer anything. Instead of endors-
ing the “thirty and a third” rule, for ex-
ample, on the grounds that it rewarded
work, he lumps it with all the other un-
desirable changes that contributed to the
growth of the AFDC rolls during the late
1960s. His rationale for this judgment
seems to be that getting money from the

government undermines Sharon’s self-’

respect even if she also holds a full-time
Jjob. This may often be true, but when it
is, Sharon presumably does not apply for
AFDC.

On balance, I prefer the Reagan admin-
istration’s argument against the “thirty
and a third” rule. The administration per-
suaded Congress to drop the “thirty and a
third” rule in 1981, substituting a dollar-
for-dollar reduction in AFDC benefits
whenever a recipient worked regularly.

As a result, a mother of three is now bet-

ter off in seven states if she goes on
AFDC than if she works at a minimum-
wage job. The administration made no
pretense that this change was good for
AFDC recipients, or that it made the
system more just. The administration
simply argued that supplementing the
wages of the working poor was a luxury
the American taxpayer could not afford,
or at least did not want to afford. While
this appeal to selfishness is certainly not
morally persuasive, it offends me less
than Murray’s claim that such changes
are really in the victims’ best interests.

The difficudty of helping the needy
without rewarding indolence or folly
recurs when we try to provide “second
chances.” America was a “second chance”
for many of our ancestors, and it remains
more committed to the idea that people
can change their ways than any other
society I know. But we cannot give too
many second chances without undermin-
ing people’s motivation to do well the
first time around. In most countries, for
example, students work hard in second-
ary school because they must do well on
the exams given at the end of secondary
school in order to get a desirable job or
£0 on to a university. In America, plenty
of colleges ,accept students who have
learned nothing whatever in high school,
including those who score near the bottom
on the SAT. Is it any wonder that
Americans learn less in high school than
their counterparts in other industrial
countries?

Analogous problems arise in our ef-
forts to deal with criminals, We claim
that crime will be punished, but this turns

out to be mostly talk. Building prisons is
too expensive, and putting people in
prisons makes them more likely to com-
mit crimes in the future. So we don jail
many criminals. Instead, we tell ourselves
that probation, suspended sentences, and
the like are “really” better. Necdless to
say, such a policy convinces both the pro-
spective criminal and the public that
punishment is a sham and that the
criminal justice system has no real moral
principles.

St.ill. it is important not to overgeneralize
this argument. Many people apply it to
premarital sex, for example, arguing that
fear of economic hardship in an important
deterrent to illegitimacy and that offering
unwed mothers an economic “second
chance” makes unmarried women more
casual about sex and contraception. ln
this case, however, the problem turns out
to be illusory. Unmarried women do not
seem to make much effort to avoid preg-
nancy even in states like Mississippi, where
AFDC pays a pittance. This means that
liberal legislators can indulge their impulse
to support illegitimate children in a modi-
cum of decency without fearing that gen-
erosity will increase the number of chil-
dren born into this unenviable situation.
The problem of “second chances” is-
intimately related to the larger problem
of maintaining respect for the rules
governing rewards and punishments in

. American society. As Murray rightly

emphasizes, no socicty can survive if it
allows people to violate its rules with im-
punity on the grounds that “the system is
at fault.” Murray also argues that the
liberal impulse to blame “the system” for
blacks’ problems had an important part
in the social, cultural, and moral
deterioration of black urban communities
after 1965. That such deterioration oc-
curred in many cities is beyond doubt.
Blacks were far more likely to murder,
rape, and rob one another in 1980 than in
1965. Black males were more likely to
father children they did not intend to care
for or support. Black teen-agers were less
likely to be working. More blacks were in
school, but despite expanded oppor-
tunities for higher education and white-
collar employment, black teen-agers were
not learning as much.” B

All this being conceded, the question -
remains: were all these ills attributable to
people’s willingness . to ., “blame the
system,” as Murray claims? Crime, drug
use, child abandonment, and academic
lassitude were increasing in the pros-
perous white suburbs of New York and
Los Angeles—and, indeed, in London,
Prague, and Peking—as well as in Har-
lem and Watts. Murray is right to em-
phasize that the problem was worst in
black American communities. But recall
that his explanation is that “we—meaning
the not-poor and the un-disadvantaged —
had changed the rules of their world. Not
our world, just theirs.” If that is the ex-
planation, why do all the same trends
appear everywhere else as well?

Losing Ground does not answer such
questions. Indeed, it does not ask them.

®Barbara Holmes summarizes changes in
black academic achievement during the
1970s using data from the National
Assessment of Educational Progress in
“Reading, 'Science, and Mathematics
Trends: A Closer Look” (Denver: Educa-
tional Commission of the States,
December 1982). Black nine-year-olds
and thirteen-year-olds gained ground
during the 1970s, but black seventeen-
year-olds lost ground in both science and
mathematics and showed no change in
reading. White seventeen-year-olds also
lost ground.
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