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FOR: 

FROM: 

THE WHITE HOUSE 

WASHINGTON 

June 27, 1983 

RICHARD A. HAUSER 

JOHN G. ROBERTS~ 
SHERRIE M. COOKSE~v 

SUBJECT: Debate Briefing Book 

You asked that we examine statutes that may be applicable to 
the reported receipt by various members of the Reagan Campaign 
of a briefing book compiled to prepare former President Carter 
for the debate with then-candidate Reagan. The applicability 
of federal statutes governing theft of records and receipt of 
stolen records hinges on whether the records in question were 
the property of the United States. The leading provision, 18 
U.S.C. § 641, provides: 

"Whoever embezzles, steals, purloins, or knowingly 
converts to his use or the use of another, or without 
authority, sells, conveys or disposes of any record, 
voucher, money, or thing of value of the United States 
or of any department or agency thereof, or any property 
made or being made under contract for the United States 
or any department or agency thereof; or Whoever re­
ceives, conceals, or retains the same with intent to 
convert it to his use or gain, knowing it to have been 
embezzled, stolen, purloined or converted - - Shall be 
fined not more than $10,000 or imprisoned not more than 
ten years, or both; but if the value of such property 
does not exceed the sum of $100, he shall be fined not 
more than $1,000 or imprisoned not more than one year, 
or both . The word "value" means face, par, or market 
value, or cost price, either wholesale or retail, which­
ever is greater." 

It is an element of the offense that the record in question be 
the property of the United States. United States v. Collins, 
464 F. 2d 1163, 1165 (9 Cir. 1972); United States v. Farrell, 
418 F. Supp . 308 (M.D. Pa. 1976). It is now well-established, 
however, that the prosecution need not prove that the 
individual who took the document, or those who received it, 
knew it to be a record of the United States. See e.g., United 
States v. Jermendy, 544 F.2d 640, 641 (2 Cir. 1976)(citing 
cases). The Tenth Circuit adhered to the opposite view for a 
decade, Findley v. United States, 362 F.2d 921, 922-23 (1966), 
before reversing itself, United States v. Speir, 564 F.2d 934 
(1977) (en bane). All that need be shown is that the record 

was in fact a government record. 
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The prosecution must prove that the document in question was 
stolen or knowingly converted to private use, and that those 
charged with receipt of the document knew it to have been so 
stolen or converted. It is apparently not necessary, however, 
to know who stole the document, or even to allege that the 
identity of that individual is unknown. Kirby v. United 
States, 174 U.S. 47, 62-65 (1899). It is accordingly no 
defense for one charged with receipt of stolen government 
documents to contend that he did not know who obtained them, 
so long as he can be shown to have known they were stolen. 
Since the statute is triggered by conversion of documents to 
private use as well as theft, it would seem to be immaterial 
whether the individual who originally obtained the documents 
had a legitimate right of access to them. 

The critical question is whether the briefing book may be 
considered the property of the United States. If it was 
compiled solely for purposes of the debate it would not be a 
government record but the private property of the former 
President's campaign apparatus. In this regard it is note­
worthy that the Presidential Records Act, although not effec­
tive at the time of the campaign, Pub. L. 95-591, § 3, con­
siders political documents unrelated to the President's 
official duties and materials relating to the President's 
election as "personal records" which are not subject to the 
ownership of the United States. 44 u.s.c~ 2201, 2202. 

It should be noted that if the Carter debate materials are 
considered government property, questions with respect to the 
use of appropriated funds for preparation of these materials 
which were to be used for "political" rather than "official" 
purposes could be raised. (As you know, the Comptroller 
General has consistently taken the position that appropriated 
funds may be used only for the purposes for which they were 
appropriated, and that official funds may not be used for 
purely partisan political purposes. See 31 U.S.C. § 628, 52 
Comp. Gen. 504 (1972); 50 Comp. Gen.534 (1971) .) Addition­
ally, Hatch Act violations may have occurred as a result of 
Domestic Policy staff officials preparing this political 
document . (Domestic Policy staff officials, unless paid out 
of the White House Office budget, would have been subject to 
the prohibitions of the Hatch Act against Federal employees 
participating in political activities. See 5 u.s.c. §7324.) 

If the individual who obtained the briefing book copied an 
existing book and provided the copy to the Reagan Campaign, an 
argument can be advanced that no property was taken. This 
argument could be made even if the original book were to be 
considered government property. In United States v. Hubbard, 
474 F. Supp. 64 (D.D.C. 1979), the court ruled that a violation 
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of 18 U.S.C. § 641 may be established where the defendant 
copied government documents by means of government resources. 
The court expressly declined to rule that a violation could be 
based simply on the theory that the defendant stole information. 
In the court's view, copying the documents was not enough , but 
copying by means of government resources was . As the court 
noted, "If section 641 reaches the theft of government informa­
tion, as the government contends, serious first amendment 
questions would be raised, and there is ample legal authority 
to avoid those constitutional questions by interpreting the 
statute to not include information as a thing of value." The 
court cited Pearson v. Dodd, 410 F.2d 701 (D.C. Cir.), cert 
denied, 395 U.S. 947 (1969) , which ruled that no tortio~ 
conversion occurred when documents were temporarily removed 
for copying purposes. That case involved a suit by Senator 
Dodd against reporters Drew Pearson and Jack Anderson. It may 
be useful to remind questioning reporters of the broader 
significance of a theory that would treat as theft the obtain­
ing of government information, and treat as receipt of stolen 
goods the receipt of such information. For example, the front 
page of today's Post, with an article on the briefing book, 
also contains an article on the Baby Doe regulations based on 
the Post's receipt of a copy of the draft regulations. As the 
Hubbard court remarked, "if there were a crime for converting 
unspecified government information , it would not be limited to 
photocopying. If a person came across complete l y unclassified 
information during his employment within the federal government, 
and discussed it outside the scope of his employment, an 
argument could be made that he had converted government 
information in violation of section 641." The court rejected 
such a theory on First Amendment grounds. 

The Second Circuit , however, has held that information is 
covered by 18 u.s.c . § 641 , see United States v. Girard , 601 
F . 2d 69, 71 (2 Cir. 1979) cert. denied, 444 U. S. 871 (1980 ) 
("the Government has a property interest in certain of its 
private records which it may protect by statute as a thing of 
va l ue . It has done this by the enactment of section 641") . 
The Ninth Circuit has applied§ 641 to a transcript of grand 
jury proceedings , United States v . Friedman, 445 F.2d 1076 , 
1087 , cert. denied, 404 U.S. 958 (1971). On the other hand, 
Judge Winter opined that he would not apply§ 641 to classi­
fied information , United States v . Truong Dink Hung, 629 F . 2d 
906 (4 Cir. 1 980 ), and noted that its application to any type 
of information must be carefully considered on a case-by-case 
basis . The applicability of§ 641 to this case must , accord­
ingly, be considered very uncertain, even if the briefing book 
were considered government property. 
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A separate provision, 18 U.S.C. § 654, may apply to the 
individual who actually took the briefing book. Section 654 
provides: 

"Whoever, being an officer or employee of the United 
States or of any department or agency thereof, 
embezzles or wrongfully converts to his own use the 
money or property of another which comes into his 
possession or under his control in the execution of 
such office or employment, or under color or claim of 
authority as such officer or employee, shall be fined 
not more than the value of the money and property thus 
embezzled or converted, or imprisoned not more than ten 
years, or both; but if the sum embezzled is $100 or less, 
he shall be fined not more than $1,000 or imprisoned not 
more than one year, or both . " 

This could apply if the individual in question were a federal 
employee and the briefing book came into his possession by 
virtue of his employment. 

While the federal statutes depend upon the involvement of 
government documents, there are of course local D.C. provisions 
of general applicability which are not so limited. D.C. Code 
§ 22-2205 establishes criminal penalties for receipt of stolen 
goods with intent to defraud. The elements of an offense 
under 22-2205 are receipt of the property, the fact that the 
property was stolen at time of receipt, knowledge that the 
property was stolen, and fraudulent intent in receiving the 
property. Tucker v. United States, 421 A.2d 32 (App. D.C. 
1980). Of interest with respect to the individual who took 
the book, D.C. Code§ 22-2201 prohibits grand larceny (value 
$100 or over) and§ 22-2202 prohibits petit larceny. The 
discussion above covering whether "property" is taken when 
information is copied would apply to these local provision as 
well as the federal statutes. 

Another possible violation of Federal law that could be raised 
with respect to the legality of the Reagan campaign obtaining 
a Carter briefing book would be a violation of the prohibitions 
against fraudulent misrepresentation of campaign authority 
found in the Federal Election Campaign Act, 2 u.s.c. § 441h. 
That provision states that: 

"No person who is a candidate for Federal office 
or an employee or agent of such candidate shall--

(1) fraudulently misrepresent himself ... as speak­
ing or writing or otherwise acting for or on behalf 
of any other candidate ... on a matter which is damaging 
to such other candidate ... ; or 
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(2) willfully and knowingly participate in or con­
spire to participate in any plan, scheme, or design 
to violate paragraph (1) above. 

Violation of this provision is a civil offense and would be 
investigated by the FEC; although the FEC may refer possible 
violations of the Federal election laws to the Attorney 
General. See 2 U.S.C. § 437g. 



MEMORANDUM FOR : 

FROM : 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 27, 1983 

RICHARD HAUSER 

J{ATHERINE CAMALIE~ 

General Election Campaign 

Per your request , attached is the Reagan-Bush Staff Directory 
for the 1980 general election campaign . 

I have not been able to locate an official organizational chart 
for the campaign and do not recall that one ever existed. 

In response to your question regarding the flow of information 
for the debate briefings, the following is the only side of the 
flow that I observed . During the preparation and planning stages 
of the debates , Mr. Baker worked closely with Dave Gergen, Frank 
Hodsoll, Bill Carruthers and Dean Burch. He of course met and 
spoke with numerous other members of the campaign staff. 

As I recall, Dave Gergen and Frank Hodsoll coordinated a group 
that oversaw the preparation of the issues briefing papers for the 
debates . In my personal contact with this group , I remember 
dealing with Leslie Sorg, Ben Eshleman and Kim Tisdale who were 
full-time staff members and Mary Gall , Jackie Tillman and Hayden 
Bryan who came in in the evenings. There might have been others 
who contributed to the preparation of these issues briefing papers 
though I personally was not familiar with them or have since 
forgotten their names . 

I want to stress tha t this is only my perception of the flow of 
information , as I remember it. 

Atta chment 
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Jim Wright said he was called over to discuss his proposal for 
a bipartisan commission on El Salvador. He met with Jim Baker, 
Kenneth Dam, and Director Casey. They discussed the need 
for more bipartisan dialogue on the issue. 

Encouraged by the press, Mr. Wright took some good-natured 
potshots at the President, suggested that bipartisan commissions 
have been good for the Democrats because they have brought the 
President around on issues which he previously had unalterably 
opposed. 

About the briefing book: Wright said it was ungentlemanly, 
that he probably would not yield to such a temptation himself. 
In response io Sam Donaldson's question, Wright said he did 
not consider the briefing book caper, even if the President 
knew about it in advance, an impeachable offense. 

In other words, no real news, other than the fact of the 
meeting. 




