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App,eals Court 
-Rejects Ruling 
In Debate Case 

,ey Al Kamen 
Washington Post Staff Writer 

The U.S. Court of Appeals, acting 
· unanirn0t1sly and with unusual · 

speed, ruled yesterday that Attorney 
General William French Smith is not 
required ta appoint an -independent 
counsel to investigate how Ronald . 
Reagan's 1980 campaign obtained 
briefing papers from the Carter 
White House. 

The seven-page decision came five 
days after the court heard oral ar­
gument in the case and reversed 
U.S. District Court Judge Harold H. 
Greene's decision last month giving 
Smith seven days to seek app~int­
ment of an independent counsef, for­
merly called a special prosecutor. 

The appeals court said that the 
1978 Ethics in Government Act does 
not give judges power to hear law­
suits brought by private citizens and 
that Greene had no authority to or­
der the attorney general to seek ap­
pointment of an independent coun­
sel. 

The act, passed as a post-Water­
gate reform measure, provides that 
such a counsel be named_ when top 
executive branch officials are ac­
cused of wrongdoing. 

"In reaching this decision," the 
court said, "we express no opinion 
whatever as to whether the factual' 
information" Smith had was enough 
under the act to require him to. in­
vestigate the allegations. Three 
members of the 11-member court 
did not participate in the case. · 

"I'm disappointed with the deci­
sion because it means we may never 

__ learn the truth about 'Debategate,' " _ 
said George Washington law prQf~.: · 
sor John r Banzhaf III, one of'lW()_c 
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local attorneys who sued Smith last year 
under the act. -

The disputed documents included a 
briefing ·book used by Carter to prepare for 
a televised debate with Reagan. _ 

Banzhaf said he might appeal the deci­
sion to the Supreme Court, "if only to get a 
definitive ruling" so he can argue to Con~ 
gress that the law should be amended; 

Justice Department spo~esman Thornas · 
P. DeCair said Smith was<:'pleased-by-the 
... unanimous decision .. •· fully sustain­
ing our position" that the attorney general, 
not the courts, has the responsibility to 
determine whether to seek appointment ·of · 

' 
an independent couns~l. Last February, the 
department ended an eight-month inves­
tigation of the briefing papers matter with 
a three-page report finding no evidence of 
criminal wrongdoing by Reagan campaign -
officials. 

On May 15, Greene ordered Smith to 
ask a special three-judge panel to appoint 
an independent counsel. Greene said Banz­
haf and attorney Peter H. Meyeni -- had 
presented "unrebutted evidence" that cam­
paign documents may have been stolen 
from the Carter White House and that-sen­
ior Reagan campaign officials now in the 
goverment came into possession of :those 
documents. 

Greene said some of those officials, in­
cluding White House chief of staff James 
A. Bak~ III and CIA Director William J. 
Casey, made "contradictory statements" on 
the matter. 

But the . appeals court said yesterday 
that the etliics act "makes no provision for 
members of the public to petition the at­
torney general to act, its terms provide for 
no review of refusals to act." 

The ruling was the second in two 
months by the U.S. Court of Appeals for 
the• District -of Columbia Circuit in cases 
involving the ethics act. 

Three weeks ago, a three-judge panel 
oyerturned1 U.S. District Court Judge Ger-

\ 
•.;'J: 

·:·~~ 

hard A. Geaell~ order that S~ith conduct a 
preliminary investigation into allegatfons,:,r 

. .• -. . . -·· : · . • I 
~~t _goyef11P1en~ ,:9ffic~~ m,ay h~ve 'Prr4 1 
m1tted Ku Klux Klan memEiers to assault -
Communist Party demonstrators in 
Greensboro, N.C., in 1979. Ji<- · 

In that case, th~ panel -agreed only' thai-1,h 
the specific allegations were insuffi'<iient · t(f'.I ;> 

trigger such an investigation' underj the &~t; h':()~ 

A (ederal judge in California la&.t year::u 
order1d Smith. to in~esti~ate _ aj]eg_atiops~t :­
that &overn:°1~nt o(fi~~~ vio~~ ,fhe l~w; ,; 1 
by s~pportm~ paramilitary opera,~!ons . nh◊!v' 
Nicar~gua. _ ;;;J-. 

. Thijt case is pending . before · _a f~E 
,: .appeals court in California. 

• 



Briefing Papers: loose Ends. 
H.. A VE WE heard the list of the Carter briefing 
·· . papers case? That's -. the conclusion many will 
draw from the reversal, by an 8-0 margin, of Judge 
Harold Greene's order that an independent counsel 
be appointed to investigate · this case. The appeals 
court ruled that an attorney general's decision not 
to . appoint such a counsel is not reviewable by any 
court. That's what the letter of the law says. If it 
said otherwise, any member of the public could go 
into court with some newspaper clippings and, on a 

. good day, set into motion a procedure that amounts 
to the most serious-and personally. draining­
s.anction short of actual prosecution that can be vis­
ited on a public official. That was certainly not what 

. Congress had in mind when it revised the law so 
that special prosecutors wouldn't automatically 
have to be appointed. 
. This decision makes it clear that an independent 

counsel won't be appointed. But it leaves two ques­
tions open. The first is whether anyone lied or 
misled Rep. Donald Albosta's subcommittee during 
its investigation of the case. Mr. Albosta's report 
said that some witnesses "have not been entirely 

. . . ·. ,., 

candid," and that the . failures of recollection "'of 
others "were not credible." The subcommittee has 
not yet· referred anything to the Justice Depart­
ment, and the Justice Oepartment is not investigat­
ing whe,ther a crime was committed. It should. 

The; second question must be asked of Pr~ident 
Reagan. At a recent press conference, Mr. Reagan 
pronounced himself satisfied that the apparently in­
consistent testimony of two of· his top appointees, 
James Baker and Willi~ Casey, was only the result 
of different recollections. He left it at that. But if 
the president really wanted to get to the bottom of 
this affair, if he made it abundantly clear that he 
wanted to know who got the briefing papers and 
how, who doubts that he woufd get the answers? If 
Mr. Reagan's appointees are not held legally ac­
countable to an independent counsel, he himself can 
and should be held politically accountable for im­
proprieties committed in his behalf. As a candidate, 
he has a responsibility to see that his campaigns are 
conducted fairly. With the legal questions out of the 
way, there is no reason left for the president to 
evade that responsibility. 



Rptgan Says 'No One' 
S. > . : '80 B . f-. B ·1 : a~. .·. ·.. , · rte 1ng ·.· .· . oo ( 

~ -David Hoffman condensed briefing book on foreign 
. wasN11~to~_Poststartwr11.er . . . PQticy prepared only a week before · 

. Preside~ ~ Reag.aii~ contradicting:. , ··. the Cleveland deb~te. . _ . · 
!he fjn,pjri~lt of. niajority _ f:>emo~r~ts . " T_he r;port als~ coiwlu.ded tha~ it · 
on a::·congressional · subcommittee, ·.. . appears .that the-Reagan · campaign 
Jast qignti'~~id tnat "no one''; in hi~ · .. "had · sonie versfoJt" of Carter's do• 
1980· prea(~~ntial_ campaigµ saw *r:. ... mestic-is~~~s briefing book, . l<perhaps · 
obtained, '.~/.briefing( book• prep~ed. not. the . final ef(ort, but. at- least an 
for theri;J.ifJsident ·Carter . before the earlier draft." . 
Oct}28 preelection debatewith ijea~ The Albos~ panel said that sdine 
gan that y,~ar;· . . •• . · . · · o! the Car~r ~aterial th_at Rea~an 

"I . thiplt, ·there is ·one · thjng that aid~s gath~ed m 1980 was_ publicly 
ought to · l;)e ,deared up about this available. But the subcom!111ttee a!so 

. whole easel ~eagal\ told a nationally reP,~rteg that_ the . fo~e1g'ti P,Oh~ · 
.televised .news:- conference. " ... We briefing.materials w~re most hkely' · 
still keep calli~g it the briefing book. tak~n from t~e Carter National · Se- · 
Now, ·it was established quite a while cm1~y Council _fron! office or the 
a.go that .the so-called [Carter] · 'de- ~htt_e House S1~uatio1: Room, b~~h · 
bate briefing book' ... never has secured areas with hm1ted access . . 
peen in our possession. . . . Reagan also was _as~ed about the 
· "All that was . uncovered were .. app~~nt cont!ad1ction 

I 
between 

some position papers, the type of White House chief of. staff J~e~ . A. . 
things that were issues during the Baker III and CIA Director 'Yilham 
campaign,":he;added. 'IAnd aJl of it J. C~sey over how the_ material _was 

· had been out in the open arid made -?bta1ned. _Baker has ~a~d he re~e1ved 
public as \~e cirnpaign went o~; be_~.· it . from .. Casey. C~y : h'IB. S{lld h~ 
fore the d~bate; 8ut the .· briefing does not _reme_mber g1vmg 1t . to. ~ak 
book, if y<>u will remember, the ~r. 80th offic1~s . h~ld key_ pos1t1ons 
briefing book, it was poin~~d out, . fl. 10 the 1980 ~eagan campakign. 
nally someone located on the other · Reaga,n said he . h~d a_s e~ Oasey 
side and 14!lre i_t was arid no one on . and ~ak~r about the1{ _d1~fermg r~c-
th. 'd'·,·e·'v''·'' •·· ,. · .. ·t· . ·t ollecttons and added, ·I thmk they re 1s si ~-• _er. saw i , nor was 1 · ever . 'i · · d ·. ta d bl ·· o · h 
in our haiids." . ·. e,as1 y u~ ers n a . e . . . ne , as no 

DemO<:t(i in .the ~maj<>i:ity . ~n • a recollectton, and, t Clll_) under.stan~ .. 
H ·"' · ·tt · u·· , ea· h that, from a campaign . . . some 

ouse SUµcommi . ~e cuair . Y th' ·· th t · ht ·h · • -• · th h 
R . D iiiild ' J. Alb ta (D-Mich) . mg a mig ·. ave come roug 

ep O , • 08 
. • his office and been paS$ecl on .... " 

reP,O~d that the panel. h~d ~ound Questioned as to whether an in-
. e~id~nce to the contrary 10 its_ mves- dependent counsel should look into 

~1gat1on -of !:P9\y -Carter_ material got the matter' Reagan .said "that matter 
mto theR:agan ~ampaign. is in court now," but if one is re-

;he s~bc~TQmittee reporte<l: quired, he' will order. officials. to co• 
Before·J h~ O~t. 28, 1980, debate operate. "Frankly, based oil that 

between President Carter and Gov• Democratic committee report, it . 
ernor . Reagan,. the , Re_agan•B~sh didn't make any sense at all. This 
campa1g_n obtained_ fo~e1?.n pohcy .. has been investigated thoroughly." 
and national def,ense . br1_ef ~~g pa~ers On other. matters, Reagan said 
prepared to assist Pres.1dent Carter that his tax cut.a had been · "more · 
in. t~at debate, and al~o · acq~ired beneficial" to the poor ;,than . to an/ 
br1efmg. papers _ on th~se .subJects one else." He said' "the figures belie" 
prepared for Vice President Mon- the charge from critics that "our tax 
da!e. . . . . program has benefited the rich." 

!'fhe Carter debate bnefmg pa• This appears . to ,be a shift from 
p~rs were used by persons con~ected Reagan's earlier statements that his 
with the Reagan·Bush campaign to across-the-board tax cut was even• 
enhance Goyeriior Reagan's perforrri• ·handed. .· 
1mce in the · debate. The persons us- On other topics, Reagan: 
big these papers were · aware that • Said he would "look forward to" 
they were using Carter debate brief. a debate with his Democratic pres• 
ing materials." . . idential opponent. ' 

The, panel noted that last sum• • Said he does -not view as the 
rner, former Reagan campaign aides "death knell" of affir~ative action 
David R. Gergen and Frank Hodsoll this week's Suprem.e Court, decision 
''each produted from their files that courts may not interfere with 
copies of the Carter foreign policy seniority systems to protect jobs of 
'big book' . . ," and that other cam- newly hired blacks when layoffs ·are 
paign aides remember seeing a more necessary. 



· ·• uvi,1::~~J,i:-ttt -•_- ;. 
··<<•. ,- :n_!ff~} r · 1 g. 
··GiM)~·r,ijroiij.f;_f 6r · 
,Per~~,t~~-t;~ll1s. 

. - B:v-H~wara:.KMtk:·· · 
. ·. ;-- ' wa:iriln'gto~ PQSt!itart w~W.e'r'' • 

ul Information: Agenty-Director 
9h.SJ1~~ ~,- \Yic~-~a~ . t~o pr(vate 
telephonea· installed: ip-his'· borne at 
goyen1tji_~~t/i~P~ils~\ht lllSl~d · re­
cenVY .repaiq ,.$4,436 ,for~ p~rsonaj 
calls1 and :s~_rvjc~: ¢hiµges after fede~al 
aµd~r~ ~\lled.Jii~ )Jll,(o( theJJh~ne_s 

ille~si~ ·iik.~s~~:'..Jhlft¢s ·· Bfyifut ·· 
confirrried ·yesterdaf 'that Wick re, 
imbursed the government after the 
General Accounting Office discov­
ered the phohe charges. aryant said 
that Wick has retained the phones in 
his northwest Washington home but 
now pays for the service, himself. 

Jt is a violation of federal law to 
spend government money for tele­
phone service in an official's home. A , 
federal: statute · says-"appropriations 
are not available to install tele­
phones in private residences or for 
tolls or other ~hargelj . for telephone 
service fr()m private• residences." 

The statute, which makes an ex:~ 
ception for government . officials 
abroad, allows officials to be reim­
bursed for 'longsdfotarice busin!)SS 
calls made from hQme. .· . . . 

GAO attorney Ban,§ Bedrick sa~cJ · 
that the statute does_ not carry any 
pen~ties but that GAO:generally re.­
quires an agency fot:ind: violating the · 
law to return to the Treast1.rY funds 
spent on home phone,s. The agency · 
must seek reimbursement from the · 
employe.involved, he said. 

Bedrick said that th!) congression-
.. Se«w:1e1,:~l~4l),;i 
., .A.• 1 . . , .• , . ·J, r \i.ll,1'7,!l 
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Wick Reimbursing U.S. for Personal Calls·•·. 
WICK, From At 

al auditing agency, which oversees 
the law, has granted occasional ex­
ceptions for military reasons or fot 
officials who live on government 
bases or other federal properties. 

USIA's Bryant said Wick has 
identified all calls that appeared un­
related to agency business. "If there 
was any question about whether [a 
call] might be personal as opposed to 
official, the director repaid it," he 
said. 

Bryant said that Wick's Novem­
ber phone bill is missing and that 
further reimbursement will be made 
after it is found. 

Byrant said the $4,436 repayment 
covers installation and - service 
charges, as well as personal calls 
charged by Wick to a government 
credit card. Wick began the repay­
ment in late May and wrote the final 
check Tuesday, Bryant said. 

The agency said in a two-para­
graph statement that senior aides 
advised Wick in 1981 "that it was 
appropriate to install USIA tele­
phone facilities at his residence." 
Bryant said Wick learned of the 
statute after the GAO review. 

Wick, a longtime friend of Pres- · 
ident Reagan, last summer agreed to 
reimburse the USIA $22,053 of the 
$32,000 he charged the government 
for an elaborate security system in­
stalled at his two-acre home. 

Wick made the repayment after 
White House counsel Fred F. Field­
ing told him that the security system 
raised "very serious q\,lestions of pro­
priety and appearance" and could 
cause "considerable embarrassment 
to you and the president." 

In January, Wick publicly apolo­
gized after disclosures that he fre- 1 

quently · recorded telephone calls 
without informing the other party. 

ii1J.emeiK,W;.\lllerio:n-'.lil~~!l~h!l 

USIA DirectA>r Charles Z. Wick had phones installed in home at gove~ni expeme. 

Wick, wlio began the' taping iri 1981-
despite several senior aides' objec­
tions, said the practice violated !1 
General Services Administration rule : 
~ no penalty. -· - .;.; ".-i 
· Congress is considering legislation · ! 

to make it illegal for federal officials ·,, 
to tape phone calls· ~etly, except 
for law-enf or~ment pUl'J)9Ses. . 

The . USIA statement said -Wick 
has "spent well iii excess of $25,000 
of his own money for entertainment 
and other activities directly related 

. to USIA business." · . 
"While h~ of , course, makes no . 

claim that this is a technical offset to 
the telephone charges, it does pro­
vide a context in which to appraise 
the significance of these relatively 
small disbursements, all of which 
were promptly reimbursed .to the· 

· government when the GAO made its 
findings known." . 

Administration Terms Bill 
On Secret Taping Unnecessary 

United Preas International· 

Administration officials yesterday -
• attacked as confusing and unneces­

sary a bill to make it a crime f Qr gov- · 
emment employee to tape telephone 
conversations secretly. . 
, The legislation was prompted by 
tevelations in December that U.S. 
Information Agency Director Charles 
Z. Wick routinely recorded tele­
phone conversations without inform­
ing ~e other parties. 

A ~ 1981 federal regulation says 
government workers must have con­
sent for such recordings, 

The bill would prohibit most se-
, cret taping by federal officials acting 

in an official capacity and p.,? 
violators with up to $l;O:QO fules' 
and/or as much as six moritbs<in 
prison. _~#it:_\, 

• 
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Qetectiv~'; FilrS· Cite Donovan Probe· Contact 
• • 1? L ,'. ' , , , • , ~ ' I / ' •••.?° •, .. ,, • . • ' •' • , ' . 

--- By George Lardner Ji}·;· --. -
• Wa.sh.lnglon P.~~ Sia(I \1/tl~~ J l;, •: _ ,'.1 

- Private mvestigawr,s fo;;rLabor 
Secretary Raymond.• J. Do.novan1s -
construction company. 'daigte_d ~ · 
have a contact in the spec.i.!tl pros­
ecutor's office during the 1!¼82· inves- _ 
tigations of alleged ties ,;between 
Donovan and organized crime, ac-

- cording to documents tumed over 
recently to the FBL . · .i- - .. -

The investigators also -claimed to 
have sources in the FBl;ithe docu-
ments show. . 

Indications of contact with an in­
vestigator -on the staff 'of indepen­
dent counsel Leon Silverman; whose· 
official tit le then was special pros­
ecutor, are contafried•irr records kept 
by Robert L. ShorUey. . 

An ex·-FBI 1/igent/ $hortliy ,)~as· 
one of the detectives· who wotkea• fo'i' 
Donovan's firm,' the Schiavorte Cori­
structiori Co., in ·a:i)_ effort• to .~eter_­
miµe who was making allegations iri 

- the case .and who_ w4,s le~int '.tfiem 
· to the press. · · _ . 

The papers . were . _ obtained · ;' by 
Frank J. Smist, a University of Okla- · 
homa graduate student . who came 
here to work on a doctoral thesis and 
who says he became interested in the 
Donovan case last year, He says · he 
got the records with company Pres­
ident Ronald A. Schiavone's pertpis­
sion last fall, and decided after read­
ing some that government ._author• 
ities should review them . . 

· Th - FBI " -"_ -.-. d- . i• .!,'ije brought, Ul}r:Jfu?ino~sald _he __ . 
. e _ . -- SOllfC8!! . mentinpe ) It : h d-,be •, be~ · G·J [gt· di· l & 

Sh ti
-•· ,- --- - . --,.-,_, -_ .. -, - ?: __ , . . , @ .. eJl: ,ote _ . '- aq .Jmy . 

_ or ey s _ paners . tµ"e ~ot. .named. -tak 1 · - }j-• ·-= (M )- 1· · Th f' ' '_---~·:r · -,. c _- _ , __ , _, __ -h'' '_"" ., • , i!_'i . )r.. 11n a po Y_ grap ; ne __ c , e __ ar !er 
_ :, e c iµm.r,i co?tact.1;11 _.t ~'. •-~p.e_~lF ; shad advised:',tha,~:.nothingU1ad come. 
prosecutor s of~ce appare~~lt ,-".V!lil •,f , .-i of all this . testintony (general)' and . 
former FBI agentnani~ Ja,me!!:-.1\ therefore -assumes that statement 
McShane, . the only civilian · investi- ,, ipcluded Furino'si testimony and lie 
gator on Silverman's staff. - detectortest: Ma, believes the acci -

. Si.lverm:m said this week that all dent in New York was probably 
his mvesttgators were "under strict more related. to-[union) Activities in 
orders of confidentiality." He said: New Jersey than U> · Donovan/SCC 
"McShane takes his oath to ine that : •[Schiavone Construction Co.J mat-
he never disclosed a single solitary · ter." · · 
thing out of our investigation." As ~ ... '. • A former Teamsters Union official 
result, · Silverman said, · "I have no · ·1- and gangland figure, · Furino disap­
reason to ~lieve .tha.t confidentiality -: · peared tlune 3; 1982. He' had failed 
was _breached;". . . , · -· .-· · ! • an FBI polygraph test in late April 

Shortley has been quoted as say- on a series of questions about wheth-
ing _ he neither sought _-nor obtained · er he knew Donovan. He was found 
confidential i~formatiori from either _ dead in the trunk of his car June 11 
the FBI or the spec'ial prosecutor's - with a bulletthro~h his·head; 
investigation. Another investigator · There is• no mention· of a phone 
who -worked with Shortley and·who call · with 'McShane iri the Shortley 
figures in the memorandums, Robert papers. But the r~rds·do include a 
A. Bermingham

1 
has been quoted to typewritten report by ~ermingham, 

the same effect. dated June 21, 1982, three days after 
McShane told a reporter thafhe .~h~)unch~on meeting: It is deals pri-

had two contacts with Bermingha'in. . ~&;ti~ ~t~ Frank __ S1lbey, then the 
McShane -said he spoke _ with · Ber-_ _- chief mves~~ator for the Sena~ _ La-
mirigham, • an old friend from the bor ~mnuttee; whom Sc.h1avone 

· FBl's_ New York office, over the de~t1ves "S~pected of bemg the 
phone in' May, 1982, and they had • prime so~ce of_ne~s leaks about the 
lunch at a Manhattan restaurant Donovan .!nves~1gat10n. . 
Friday, June 18, 1982. But McShane _ RegaI",?1°.g Sdbey, the !eport con-
said that he told Bermingham on the ciud_ed: A source r~ardmg the o~-
phone that he couldn't . talk about ~ratio~ o! the ~pec1al pr~ecutor s 
the Donovan case and that at the _ o~fice 1.nd1cated 1t was not m tou~h 
June 18 lunch all th · talk d - with S1lbey but speculated _that S1l-
shop. ey e was bey was the ?ecipient ?f FBf;leaks." 

The memo also stated: ·--
Smist gave the records to the FBI ~He (Be?mingham} ~as out out 

last week in connection with·-a re- dtwruning . up . business," McShane 
cently launched · inquiry into the ac, recalled of the luncheon meeting. "I 
tivities of the Schiavone detectives. was just finishing up tlie (Donovan) 
Government prosecutors have-·boon case and I was looking .for business. 
attempting to find out whether there _ He was just getting s_tarted. I was 
was any obstruction of justice or dis- filling him in, telling him how to 
closure of grand jury -secrets during - handle invoices and things like that 
Silverman's New York-based probe; - .. .. I paid for the lunch." 

-"A soµrce in New York reported 
:that Schiavone investigators in the 
·. New Yor~ area· are risking becoming 
involved in obstruction of justice 

Two witnesses, Fred Furino and Nat One paper from Shortley's files is 
Masselli, were murdered during · the an undated memo in Shortley's 
investigation. · , · handwriting that begins with the 

Silverman found there was "insuf- heading: "Meeting McShane in New 
ficient credible evidence" to warrant York for lunch on Friday:" The 
Donovan's prosecution on · ·• any memo does not say who was meet-
grounds. ing, or had met, McShane. The 

• .me.mo contin~ _ ,-1·e:•. . . / 1,- _ . . 

charges as they are apparently be­
coming involved in GRAND JURY 
proceedings. This source said that 
neither the SPECIAL PROSECU­
TORS investigation or that of the 
FBI would result in criminal charges. 
He reasoned that Schiavone there­
fore should employ a good PP (per­
haps a typographical error for PRI 
man rather than investigators." 

Neither the "source in New York" 
nor the "source regarding the oper­
ation 9f.:the special prosecutor's of-
fi&-" •wjjs:'named. · · · ,;-· ·. -



: •Beriningh~ ·refused to comment 
on tfie: documents except t<f say;· "I 
dop!t ·, tbink.1 I've · done · anytliing 
wrong.",Me aaid he adopted the no­
cqmmel\t policy. after inquiriea from 
oth~rnf:)ws.orgailizations. , •. 

' :McShane said Bel'mingham,called 
hi~· '',sQmewlwre in May" and ,asked 
abo11t. $1ibey, ~ut ,McShane. said he 
didll!t even Jcnow. who Silbey. was. 

''He (Bermingham] said he was a 
~y;who works with 'the Labor Com­
mittee," McShane recalled. At .that 
point, McShane .~ay~, he _told _Ber­
minaham, "I'mworkmg with·.S1lyer­
md on the Donovan case. This' i~ a 
granq,,_jury [irire~~i~a1jonJ. I can't 
talk with you al:iout 1t. . 

McShane said he might have.been. 

the "soui-ce ,in ·New York" in Ber­
mingham's .. ·,~Jn9; .. who warned ~f 
obstruction~pf-Justlce hazards; but. if 
so, he said,,:Bermingham's·typewr1t, 
ten account,,of it,. was "very much.of 
an overstatemen,t." Hf:) said.·he, had 
no reason , to think any Schiavone 
investigat(?,rs had b~come involved in 
grand jury_ proceed~n_gs. . . ,, 

"I w~, general1zmg. with him, 
McShane, said. "I ~aid!'Bob, be very 
careful~f don't know Shortley-but 
I said when you take on an investi­
gation Hke this, the FBI is in ~m it, ' 
everybody's in on it, you've got to 
watch O\lt for obstruction of justice. I 
was just warning hini as a friend, 'Be 
very catefuL' " . . . · 

McShane said all this took place 
over the phone. By the Ju.ne 18 luri, . 
cheon,, he.ahio obs!,)rved, "Fur{no was 
dead and buried . , . . The biggest 

., thing h:ould have told him was that -, 
Donovan was not going, . to be in-
d. ted ,; .. '· ' 

IC , , . ., , 
· Shortley said he had no distinct 

recollection' of the details ii:1 his 
records and "no recollection at all" of 
receiving information about Furino. 
He said the bulk of his records were 
"rough notes with initials, short 
names, not full sentences" dealing 
sometimes with ."things that were 
about- to happen" and some~imes 
with "things that didn't happen at 
all."He said he never hll.d lunch with 
McShane and· never even spoke with 

· McShane until a .few months ago, 
over the telephone on another mat-
ter. , 

Efforts to ask Ronald Schiavo~e 
about the papers were unsuccessful. 
He has been quoted in The New 
YorkTimes as saying that he neither 
sought nor received confidential in­
formation from the special prosecu­
tors· office/ or the FBI. 

• 

· The Schiavolle company attorney, 
·rhi<kiore Geiser, ,said in a telephone 
inwrvfow ·, that he was not aware at 
the' time of Benningham's contacts 
with McShane, but he indicated that 
he saw nothing wrong with them. 

"To the best of my knowledge," 
Geiser said, "eve~hing that was 
done was proper, and if I had to do 
it again, I 'would do it again. I h,on­
estly . think . I acted with propriety 
and did the' best I could to protect a 
client who w~ under siege. 'I 

Shortley's notes also indicate a 
number of White House contacts iri 
an eff ~rt to vindicate Donovan. One 
undated note mentions what seems 
to be an upc:oming "Jurich w/Ed 
Hickey, assistant to the president 
... to discus$1strategy." 

A letter daWd JUlle 1, 1982, from 
ShortJey to Geiser states th&t Shor.­
tley "met with Hickey on Sundl!.Y for 
severai hours~ and "one of the things 
we.tiillced about .. was your .'if I were 
president' letter." · 

Geiser's "if I were president"Jetter 
also is in Shortley's files, afo)lg with 
a May 26 cover :iet~r to :shortley 
from the . Schiavone attorney. Geiser 
suggested in the CQVer le,ttei' that the 
president might use some of the 
draft remarks if the subject came up 
at a press conference. The text in­
cluded a mention of reported con­
gressional "outrage" over · the 
Schiavone counterinvestigation and 
suggested a presiclential defense of 
the detectives' work 

"Every · citizen is en!itled to an 
accounting and any .citizen or group 
of citizens who with their owh re-· 
sour.ces and ~cting within the law· 
wishes to audit the stewardship of 
any official has an ab~olute right to 
do so," Geiser wrote for ,possible use 
in a. Wl)ite House news.conference. 

.. In his Ju~e 1 respons~ to Gef'ser, 
Shoril~y 51Md Hickey h~d sugge,step 
thaf "tlie mpst appropriate and ef • 
f ective way to get those thoughts 
into the sys,tem . would be for you to 
write directly to Fred Fielding; coun­
sel to the . president. His thinking 
was that the matter. should be han­
dlecL'~tto6Jey to attorney.' II ' 
. . ;. 

Fielding. said this week that he 
did not recall receiving any · such 
'communication and a check of his · 
· re<:ords sho~ed none. Hickey, who is· 
a White . House security aide and an 
old frien<l of both Shortley ~d Don­
ovan, said he had had lunch "dozens 
a11d dozens of times ,with Shortley." 

As for the suggestion that. Geiser 
cont.act:, Fielding, r 'Hickey ' said: 

,,'\lfhat'SlWhat I wo~ld have: ilaid. If he • 
[Oe'iser~:ishe a· laWwyh~rj'IHet hin\,:taJR to'~ 

1 lawyer m t · 1te . ouse. . , 
~;l,l}i .. ! 



A BRIEFING-PAPERS RULINUtequirf, 
' Ing an Independent counsel was reversed: 

A U.S. Appeals Court decided that the at­
torney general can't be required to seek 
such a counsel to probe the alleged theft of 
Carter administration papers by the Rea­
gan-Bush campaign in 1980. The decision is 
Jikely to defuse the controversy stemming 
from the case as a 1984 campaign issue. 
(Story oil Page 6) · 

#itiiiJ Geiteral Can 'tBe F or~d-~&~k 
rcounsel in Debate-Pa pets Case,-Court Says. 

By R<iBERT E. TAYLOR Federal Judge Harold Greene disagreed. 
Staff Reporter of Tin: WALL S-r1u:1•:·r ·Jou1<NAL In response to a lawsuit by two George 

WASHINGTON - .The attorney general Washington Law School pi:ofessors, he ruled 
can't be required to seek an independent t~at allegations agains~ . .top officials were 
counsel to probe the alleged theft of Carter sufficiently specific and credible to trigger 
administration papers by the 1980 Reagan- an Ethics Act inquiry. ~ather than allow de­
Bush campaign, a U.S. Appeals Court Jay for a review under the act, he ordered 
ruled. Mr. Smith to seek an independent counsel. 

The unsigned · ruling by eight of tl\e Pleased With Ruling 
court's 11 judges is likely to defuse the con· Judge Greene rejected the government's 
troversy over the "debate papers" case as a· claim that courts can't direct the attorney 
1984 campaign issue. The issue stemmed general to seek an independent counsel un­
largely from reports .that the Reagan_ cam· der the act. Noting that Uie provision was 
paign surreptitiously obtained Mr. Carter's . enacted to prevent an administration from 
briefing papers before his 1980 debate with blocking a broad, impartial probe, he said 
Mr. Reagan. . lack of court review would make such a law 

The appeals court here ruled that Con- "self-defeatii:ig." . 
gress Specifically precluded courts from re· The appeals court unanimously overruled 
quiring the, attorney general to seek an inde· Judge Greene on this point, saying that the 
pendent coun,sel to probe alleged wrongdo· statute's language and legislative history 
ing by high-level officials under the Ethics sugi:est that Congress intended to preclude 
in Government Act. · courts from such orders. The appeals court 

The ruling was a major victory for Attor· didn't rule on whether the attorney general 
ney General William French Smith, who re· should have applied the Ethics Act tO' 'the 
fused to consider formally the appointment 
of an independent counsel in the case on the cas~r. Smith said through a spo~esl'nan ,tltat 
ground that there wasn't any evidence that he was pleased with the ruling. And the 
a crime was committed. He also has been spokesman, Thomas DeCair, asserteq ·that 

, fighting other politically charged. court ef· the attorney genl:!ral h~ t:Ol'nP,lied with _the_ • 
forts to force him to investigate top Reagan letter and pur. TV'l_se of the Ethics Act, and administration officials. . I t",V 

· will continue to do so. 
The federal appeals court in San Fran· John B;inzha( .one of the professors who 

cisco heard arguments June 11 on one such pressed the debate-papers suit, said he was 
case: Rep. Ronald Dellums (D., Calif.) and disappointed with the ruling, "because it 
others have asked courts to order Mr. Smith may very well mean we'll never get to the 
to conduct a preliminary inquiry of whether bottom of" the debate-paper matter nor re­
top admin\stration officials are violating the solve contradictory statements from top offi· 
Neµtrality Act by aiding rebe_Js' military at· cials on the subject. 
tacks on tqe government of Nicaragua. That 
case wouldn't .be directly affected by yester- Mr. Banzhaf claimed the appeals court 
day'sjuliilg. · · • · ruling is "another . way of. saying that (the 

. The E.thi_cs i\!:,t requir~s, the atiorney gen· attorney general) is above the . law.'' He 
era! to cqridtict;a preliminary. inve'stigation urged Congress to au,thorize judicial review 
if he rec~iye~_;fri*pegation.th.at ahigtH_evel of the attorney g~neral,'s compliance witti 
official coy¢red. l5~ the· act has c9.rnm1ttecl .EthiSs, Act. . . . . . 

· mor~ · tha'n : a minor ctirninal v,iolation;,,Un• ' ··~ He . ;ilso said he was considering appeal-
Jess tlle )c!-ttbrnei:ge'rieraLfinds within . 90t ing'. the ruling to the Supr,eme Court;, aji~ing­
days that the aJiegations are rnerit\~S,s or; :thiit independent counsel Jacob Stein1(.tll~;ls 

· woulcln't !10rmaJly,be. pr~e~uted, tile'. aFt re; · tnvei,!j~ating alleg~t.ions against,_<Wflite 
quires liii:n to $eek court .a.PpPjntment ofan ,,Hoii$e cpunselor Edwin Meese, problt:t~e de· 
lndependen'r!_courisel to ·probe further; and pate·pil.pers :case as a matter relatetrto the 
perhaps to proSE!c)lte. · ' .· . . . ·. Meese inquiry. · 
Debate~Papers;C~se'( ... . ••, · -----

' . In . the de
1
b'~te"papers c~e. the Jµstice, 

1oepartme_rwsard m•February that. af.ter a

9
, 

~t:niMth R_rbbe , it h~~n·t foµ~d ~re~ ·. 
![~j\~¥-·. · ,[ of \heft; m1sappropr!at10~.- ~. 
go~~-•, .. property, improper d1scld$i\ir6 :qrs_t. ~ "~? Information or obstructj~11p~ 
jifst1c~,• ,.;,,1 I : _ · 



lifomey General'~ Powertoljar 
.;,, Specia/ ·Counsel Uphelclin Court 

BySTUARTTAYLORJr. 
SpeclaltoTbeNewYorl<Timea 

W J\SHINGTON, June 25 ,- 'IJle Fed- justfive days after the c;ourth~ oral 
ex;al , appeals coUrt · here rul~ .l.inani- ·arguments,·. on an·· e~t~ ··. basis, I 
~µ&ly today _tlult no coUrt had power fn,)m opposing lawyers' in thEf ca$e. · . - , 
to 9rder. appointlllent of~ in~e~deI)t The use-of eight judges: tQ,-decide the ; 

. ~~1 over the objection of the Attor- . case bypassed-the,:USl:J,al:approach of 
i neyGenetal. ,. ~ving~JµdgepaJlels liea:r ·cases. 
I Acting with unusual speed, eight . Those who joined: in the decision were . 

appel~te . j11c:tges ,reversed a :\'day; ~-f qu~t .:Nda~ . ~i><>1t$'l(~ :W:.,. Robiwion 
decisioµ , by· Fedel'al Disttlpt 1uc:f@') 3¢and'J~~ges"J: Sk:elty Wrjght; Abner 
Harold li: Greene ordermg ·Attor.ney J. Mtltva, ,Haqy T. Edwards, Ruth 
General William French Smith to hay~ \~~d~f Giru!pµrg, E_4w!!rd A. )'lUhm, 
an independent counsel invesu,g~~ ;Jo~J.1 H. ~oi:k a_n.d\ Nttoilin\ s·9.1~ia. 

_ .;~thed:!:ig:;~~#~~ Jl;;;~::~;en::;l~e!~:~: 
_ White.Housea11dcampaign,_ \ ' . -; .•. t~tya.t1ve. . · . 

"We are of the convic::ti<m,'' tbe;alf . ~'.:J~dges Kenneth Starr and Patricia 
peals court said, "tiµ\~ Con~ s~Jf7- ~ .- W~id, fciriner Justice Department 

-· .. icallyintendedinthe:EthiC$in{ij)ve~~ ·: :: .. ....... .. .' .. ·.·•.· ' . . . . . . . · • 
. inent A_ct to pr~lude judl~ial" r~ey.'; j ~mJMe~_ll; Coliimll ~: 
at the. behest of members of tl)e. puplic,., _· ·· """" · 

- -of the Attorney General's decisions riot'; . 
to investigate or seek appointment of! 

.m independent eounsel with respect to 
officials covered by the Act." 

No.Opinion OD Evidence 
In dismissing the case for iack of 

jurisdi~tion, the court expressed no 
opinion on _whether there was enough 
evidence of crimes by high-level offi- ._ 
cials to warrant appointment of .an in- . 
dependent counsel. Mr. Smith has con~ 
tended there was not. 

The ~igned-seven;.page opinion by 
the VJijtEl4' S~f,eil CO\lrt of Appeals for 
tile Di~trlct of Columbia Circuit came 

/Judge's Decision in Carter Papen Cqse ls Reversed · 
. . . . . . J 

Continued f'~ Page Al investjgation establishes~ 90 days that peals colllt Sflid that "infe~ces of in- · 
i no prosecution would be y,,al.Ta:Jlted. teni draw:p froip the statutoryi &Cherne 
r The law also provides that a special _, and its legislative history.compel us to . 
l officials who had disqualified them- three-judgecourtmustappointaninde- conclude that Congress "did _intend to 
l selves, and Malcolm R. Wilkey, who pendent counsel wheneverthe~ttomey p~lude~ew." , 
1 
wasoutoftown,didnotparticipate. . General seeks one,. but that i~ bas no f,ir. Banzhaf had argued .before the 

Thomas p. DeCair, a Justice Pepart- • power to do~ Qtherwi~. . · . · . · cotirtl.ast \Vl:ldnesday that the purpose 
ment spokesman, said Mr. Smith was T<>4ay's rµllilg ni~ that the Attor~ of'11e ·i978 )i:thics J\(,t would ~ frus­
"pleased" that today's ruling had-up. ney General's legaj duti~ uMet the trated if a recalcitrant Attorney GeQ­
held his view that "Congress confided Ethics Act,' which ~ theoretically _eralwere able to "stonewall" tQ pre-

mandatory, ·cannot be enforced by the vent appointinent of an independent 
• in the Attorney General, and not the. ~. · counsel, as he contended Mr. Smith had 
! courts, the responsibility and authority While noting that the law does not 'doµe. · , . ' 
· to determine whether ' to invoke the ' specifically address the issue, the ap;. . M~. S_mith hac,t_refused to conduct a 

provisions of the Ethics in Government . . · special mv~tiga,t1on under the 1978 law 
. Act. .. . . or to seek an independent co~l; as-

"The Attorney ~eral's exercise of .· G'· · d , ,_ . D .. • J . . , serting µtat the~ Willi. no evidence of 
his respqnsibility ~deJi the::'f.ct," Mr. : T~('I JUry 'eCtaes . any cri~e'in the q.uµifer of the Ca~er 

. ~~t: ~d.~,~~o~plire :~. ~;, . . Not to' Indict W,ck · -~:!~1:~r ~i:e~~;:it: 
- --- paign. : letterandpurposeohhelaw." . · · Judge Green~. and the. four Demo-

: However, the . appeHafe coµrt nQt~ LOS ANGELES, June 25 (UPI) - crats on a·congressfonal investigating 
: that "we express no opini~ whatever .Charles Z. , Wic• .. Director of -the panel, '$aid the kn_pwn facts of the mat, 
• as to . whether the factual infolJllation Ao · · 
:. in the possession.. of• th_ e_. Att. om.""'.• Gen,._._.·. Uilited ~tate!I 1nfon:11ation Agency, ter suggested ~t som~ ~rimes, such 

-J: -' will hot face criminal charges tliat he '' 'as theft arid illegal receipt of Govern-
\ eral was sufficiently specific and ·cted~ _secretl. y· ta_ .....t.· t_e. lep. &one calls With · ment documen,ts, may llave been corn-
; ible to trigger the -Attorney ~eral's - · ed ' · 
1 statutorydutytoinvestigate." · · ,.·Senatc:ir Cl:larles H. Percy,, Repul)li- rrutt . , . ' · 

John F. Banzha{ ~. Qne of two wash- can of lllinoiS, and a newspaper re- They stressed in particular the con-
ingtoil law professors who brqught the porter, a county grand jury decided . , tradictory statements of officials, in~ 
Sw·t .,.,;d today that they we--- disa·p. · today. cludi.ng James A. ,Baker 3d, the White 

' .,... "" · · · · "We decided not to indict Mr, Wick .House chief of staff, an,d William J. 
pointed but' · had not yet decided beca. use the evidence and ·testiinony Case_y, now the-Director of Cent,.,.lln-
whether to seek Supreme Court review. -r •, ~fore us did not suggest a felonious . telligence,. who was . the Reagan ·cam-

Watergate £vents~ to Law act," the grand jury's foreman, Ber- l)aigndirector. · · 
The Ethics in Government Act was natd •Ramos, said, ' . Mr. Banzhaf and Peter H. Meyers 

passed in response to post-Watergate California has one of the strictest petitioned -Mr; Smith last July to seek 
concerns that the Justice Department, · Jaws in · the · mltiOD covering the appointment of an independent · coun­
headed by a Presidentially appointed · recording ot telephone calls. Record- . sel. When, be refused to do' so, or even to 
Attorney General, could not. \le trusted · ing a conversaijon without< the con- conduct ~ kind of preJiminary inves-

. , · to do an impartial investigation of pos- sent of ,all' parties is :a violation pun- - • tigation specified in the Ethics Act, 
sible crimes by top Administration offi- ishable-by a year in prison and a fine they sued hiro. 
cials. , · of $2,SOI). . . Mr. Banzhaf said ioday: " Obviously 

It requires the Attorney General. to . Distri~ Attorney Robert _Philibo- we are disappointed because it prob­
conduct a special preliminary invest!,. , siil.n 'said hiJate April he was investi- ably means that we are not going tQ get . 
gation whenever he receives informa- · ga~ whether Mr. Wick committed to ·the bottom of 'Debategate,' and we 
tion that any of certain specified high. , a ciih:ie,whenhe secretly recorded a will prol)ably also -.not leam·wliether 
ranking officials may have committed ,.· telephone callfrom his Bel-Air home people like · C.I.A. Ditector William 
a Federal crime, and to seek an inde- - to a Jel)Orter for The Los Angeles Casey lied in connection with their m-
pendent counsel unless the pre1iminary Timl!S_ on July 8,,1981. · volvement." · 




