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MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WA S H I NGTON 

August 18, 1987 

ARTHUR B. CULVAHOUSE, JR. 
COUNSEL TO THE PRESIDENT 

RALPH C. BLEDSOa~~ 
EXECUTIVE SECRE;/;J~OF THE DOMESTIC POLICY COUNCIL 

Stratospheric Ozone -- Authority to Enter 
International Agreement 

The United States is participating in the United Nations 
Environment Program negotiations toward a protocol for the 
control of ozone-depleting chemicals, mainly chlorofluorocarbons 
(CFCs). In November 1986, the State Department received 
authority to negotiate, but not to sign, a proposed ozone 
agreement. (Tab A). The State Department obtained this 
authority pursuant to its Foreign Affairs Manual Circular 175 
Procedure. (Tab B). This procedure requires the Department to 
circulate for inter-agency approval a memorandum proposing the 
negotiation of an international agreement. 

On June 25, 1987, and after Domestic Policy Council review, 
the President decided on clear and specific negotiating 
instructions, and these were provided to the U.S. delegation. 
(Tab C). The State Department now seeks authority to sign a 
final protocol pursuant to the Foreign Affairs Manual requirement 
for such authority. They would like to circulate to interested 
agencies a Circular 175 memorandum requesting authority to sign 
the international ozone agreement. They want to include a copy 
of the current draft protocol text (Tab D) and a copy of the 
President's decision statement. 

The Council would like your advice on whether the 
President's decisions regarding the specific provisions of an 
international ozone agreement obviate the Foreign Affairs Manual 
requirement for signing authority. The President's decisions 
followed a rigorous Domestic Policy Council review process that 
considered many sides of every issue in the ozone negotiations. 

Alternatively, we feel an internal State Department 
authorization would be preferable to reopening the inter-agency 
process. The current draft protocol contains many, but not all, 
of the provisions the President directed the delegation to seek. 
Cabinet members could be in the awkward position of approving the 
signing of an agreement that is not in accord with the 
President's instructions, or withholding approval after the 
President has directed the delegation to negotiate an agreement. 

The final negotiating session is scheduled for September 
8-11, and the Conference of Plenipotentiaries is scheduled for 
September 14-16. 
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ACTION MEMORANDUM 
SIS 

E - Mr. Wallis .( 

United States Department of State 

Wruhington, D. C. 20520 

November 28, 1986 

FROM: OES - John D. Negro~e 

SUBJECT: Circular 175: Request for Authority to Negotiate 
a Protocol to the Convention for the Protection 
of the Ozone Layer 

ISSUE FOR DECISION: 

Whether to authorize negotiation of a protocol to the 
Vienna Convention for the Protection of the Ozone Layer which 
would control emissions of ozone-depleting substances. 

ESSENTIAL FACTORS: 

The Problem 

There is general scientific agreement that human activities 
are substantially altering the chemistry of the atmosphere in 
ways which threaten both the quantity and the vertical 
distribution of ozone. Certain chlorine and bromine 
substances, when emitted into the atmosphere, act as catalysts 
in a series of chemical reactions resulting in a depletion of 
ozone. Ozone depletion, by permitting greater quantities of 
harmful ultra-violet radiation to reach the earth's surface, 
will pose significant, even if currently difficult to quantify, 
risks for health and ecosystems. Given the complex chemistry 
and dynamics of the atmosphere, scientific uncertainties 
currently prevent a conclusive determination of safe levels of 
emissions. Because of the long atmospheric lifet1me of these 
molecules, e missions affect the ozone layer for decades. The 
nature of the ozone layer requires international action if 
protective measures are to be effective. 

The chemicals at issue for this protocol -- chlorofluoro­
carbons (~CFCs~) and some bromine compounds -- have substantial 
economic and social value, being widely used in refrigeration, 
foam-blowing, fire-extinguishers, as solvents, and in most 
countries as aerosols. (Their use in non-essential aerosols 
was banned in the United States Jn 1978.) The u.s., Japan and 
EC countries currently account for about 901 of world 
production and consumption. 

DECLASSIFIED/ RELEASED 
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The International Process 

The Vienna Convention for the Protection of the Ozone 
Layer, adopted under auspices of the U.N. Environment Program 
(UNEP) on March 22, 1985 and ratified by the United States on 
August 14, 1986, provides for cooperation in research, 
monitoring and information exchange. The Convention obliges 
the Parties to cooperate in taking measures to protect human 
health and the environment against adverse effects resulting or 
likely to result from human activities which modify or are 
likely to modify the ozone layer. The Diplomatic Conference 
which adopted the Convention did not reach agreement, however, 
on a protocol to control emissions of ozone-depleting 

~ substances. The final act of the Diplomatic Conference called 
for a series of scientific and economic workshops on the 
atmospheric science, effects of ozone depletion, and 
alternative control measures, followed by resumption of 
negotiations, looking toward adoption of a control protocol in 
1987 if possible. Negotiations are to resume December 1, 1986, 
with a diplomatic conference to conclude the protocol 
tentatively scheduled for April 1987. 

The Domestic Setting 

The Environmental Protection Agency, under terms of a court 
order approving a settlement reached in a lawsuit against the 
EPA Administrator by the Natural Resources Defense Council, 
must publish in the Federal Register by May 1, 1987 a proposed 
decision on the need for further domestic regulation of CFCs 
under Sec. 157 of the Clean Air Act. Compared to other 
environmental laws, the Act sets a low threshho1o for required 
action by EPA: "the Administrator shall propose regulations 
for the control of any substance, practice, process, or 
activity ... which in his judgment may reasonably be anticipated 
to affect the stratosphere, especially ozone in the 
stratosphere, if such effect in the stratosphere may reasonably 
be anticipated to endanger public health or welfare.• In this 
connection, EPA is going through an extensive risk assessment 
process . A final EPA decision is required by the court order 
by November 1, 1987. 

An /important goal in seeking an early and effective 
international agreement (in addition to the goal. of more 
effectively protecting the ozone layer) is to avoid 
disadvantage to U.S. industry as a result of unilateral U.S. 
regulatory action required by the Clean Air Act. Unilateral 
U.S. action in advance of international agreement could 
undercut the global control effort. 
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The principal producer- and user-industry group, the 
"Alliance for Responsible CFC Policy," has reversed its 
previous total opposition to controls, issuing a statement 
September 16, 1986 that "responsible policy dictates, given the 
scientific uncertainties, that the U.S. government work in 
cooperation with the world community ... to consider establishing 
a reasonable global limit on the future rate of growth of fully 
halogenated CFC production capacity." 

Proposed Position 

Our approach in the international negotiations is intended 
to influence those negotiations to achieve the most effective 
international agreement possible . . It doe.s not prejudge the EPA 
Administrator's decis-ion"'. on domestic regula..tion. 

Although considerable evidence exists linking certain 
chlorine ana.bromine substances to depletion of ozone, 
remaining scientific uncertainties prevent any conclusive 
statement con~erning safe levels of emissions. As a result, 
the Administrator of EPA recommends an international risk 
management strategy which would give a strong incentive for 
rapid development and employment of emission controls, 
recycling practites and safer substitute chemicals. We should 
therefore seek a protocol that explicitly or in effect provides 
for: 

I. A near-term freeze o~ the combined emissions of the 
most ozone-depleting substances: 

II. A long-term scheduled reduction of emissions of these 
chemicals down to the point of eliminating emissions from 
all but limited uses for which no substitutes are 
commercially available (such reduction could be as much as 
95%), subject to III: : ana 

III. Periodic review of the protocol provisions based upon 
regular assessment of the science. The review could remove 
or add chemicals, or change the schedule or the emission 
reduction target. 

These elements would provide a desirable margin of safety 
agains/t harm to the ozone layer while scientific research 
continues. At the same time, this approach would provide as 
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much certainty as possible for industrial planning in order to 
minimize the costs of reducing reliance on these chemicals, 
while allowing adequate time for adjustment • . 

The timing, stringency and scope of the phased reductions 
will have to be negotiated. We would promote a scheme which 
allows flexibility for each nation to determine how it will 
implement domestically its international obligation. In 
reponse to UNEP's invitation, we have prepared for discussion 
purposes the attached draft text for the operative paragraphs 
of a protocol. 

We would favor setting national limits at or near current 
levels, in order to avoid increases in emissions from. any 
Party. Elimination of most emissions would obviate the 
difficult question of equity -- the view that developing 
countries have a right to a fair share of world markets if a 
global limit on emissions is set: developing countries will . 
have less reason to seek to expand use of products which will 
be obsolete in the ' forseeable future and they will benefit from 
the development of substitutes and of recycling and containment 
techniques. 

We will seek to include in the protocol measures to 
regulate relevant trade between parties and non-parties in 
order to create incentives for nations to adhere to the 
protocol 1 s emissions limits. These measures will have an 
ancillary effect of protecting U.S. industry from unfair 
competition. We will assure that any trade provisions included 
in the protocol are consistent with the General Agreement on 
Tariffs and Trade (GATT) and other aspects of U.S. trade policy. 

We have undertaken extensive consultations with industry 
and environmental groups and will continue to do so as the 
negotiations progress. 

Legal Authority and Funding 

We expect that no additional legislation will be required 
to implement the provisions of a protocol specifying the 
regulation of ozone-depleting substances. As discussed in the 
attached legal memorandum, EPA has authority under the Clean 
Air Act to regulate ozone-depleting substances which may 
reasonably be expected to endanger public health or welfare and 
is currently conducting the risk assessment required to 
determine the need for additional regulation. 

: 
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It has not yet been determined whether this protocol would 
be concluded as an executive agreement or as a treaty subject 
to the advice and consent of the Senate. This will depend, in 
part, on the content of the protocol and nature of the 
undertakings therein. The requirements of the National 
Environmental Policy Act (NEPA) and E.O. 12114 on Environmental 
Effects Abroad of Major Federal Actions are currently being 
considered. 

Costs related to implementation of a protocol will depend 
on the requirements of the protocol. As a party to the Vienna 
Convention for the Protection of the Ozone Layer, we are 
already committed to the establishment of a Secretariat (in an 
existing international organization such as UNEP or WMO) and 
Conference of the Parties when that agreement enters into 
force. Any additional costs to administer the protocol will be 
incremental. we will seek to minimize the services required of 
the Secretariat and any requirement for funding to support such 
services, and we will make every effort to ensure that 
necessary support staff are provided within existing levels. 
EPA will be responsible for reports to the Secretariat, 
participation in technical reviews, and other commitments of a 
technical nature assumed under the protocol. 

Financial s upport for a cooperative science program to form 
the basis for periodic review of the protocol provisions will 
need to be considered. EPA, NASA, NOAA and other technical 
agencies would pa r ticipate in any cooperative science program 
resulting from the protocol with their own funds. The U.S. 
already has a dynamic and extensive program on both the 
atmospheric science and effects science, and as such is already 
by far the largest contributor to international scientific 
cooperation in these areas. The protocol may be a means to 
draw additional commitments from other nations to contribute to 
scientific effor ts. It will be possible to assess the need for 
any additional U.S. support in this area only as the 
negotiations p r ogress. We will consult with and obtain the 
approval of 0 MB regarding any commitment that could not be 
satisfied out of currently appropriated funds. 

RECOMMENDATION : 

That you a uthorizeE__e___gotiation of a protocol to the Vienna ✓ 
Convention for the Protection of the Ozone Layer which would 
control emissions of those substances which are the most . 
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significant contributors to ozone depletion in accordance with 
the principles outlined above. Subsequent authorjty will be 
sought to conclude any international agreement resulting from 
these negotiations. 

Approve -------- Disapprove 

Attachments: 

A. Legal Memorandum 
B. Draft protocol text 
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Circular 175: Protocol for 
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United States Department of State 

Jfiishington, D.C. 20520 

MEMORANDUM OF LAW 

SUBJECT: Authority to Negotiate a Protocol to the Convention 
for the Protection of the Ozone Layer to Control 
Emissions of Ozone-depleting Substances 

The accompanying action memorandum from OES requests 
authorization to n~.o...ti§~a protocol to the Vienna convention 

--Yor the Protection of the Ozone Layer which would control 
emissions of substances, such as certain chlorine and bromine 
substances, that deplete stratospheric ozone. As indicated in 
the action memorandum, the United States is supportive of a 
protocol that would impose a freeze on emissions of most 
ozone-depleting substances, followed by a long-term scheduled 

· reduction of emissions of these substances to a point of 
eliminating all but limited uses for which there are no 
commercially available substitutes -- subject to periodic 
review of the protocol, and if scientifically warranted, 
modification of its provisions. 

Legal authority to negotiate such a protocol derives from 
the constitutional authority of the President to conduct 
foreign r e lations and the statutory authority of the Secretary 
of State, 22 u.s.c. §2656, to manage the foreign affairs of the 
United States on a day-to-day basis. There is also ample 
statutory authority for the negotiation of international 
environmental agreements specifically. 

For example, section 102(F) of the National Environmental 
Policy Act of 1969 directs all agencies of the federal 
government to •recognize the worldwide and long-range character 
of environme ntal problems and, where consistent with the 
foreign policy of the United States, lend appropriate support 
to in~tia t ives, resolutions, and programs designed to maximize 
internat i onal cooperation in anticipating and preventing a 
decline in the quality of mankind's world environment.• 42 
u.s.c ! S4332(F). Likewise, section 2 of the United Nations 
Environment Program Participation Act of 1973 provides that 
•[i)t is the policy of the United States to participate in 
coordinated international efforts to solve environmental 
problems of global and international concern.• 22 u.s.c. 5287 
note. The participation of the United States in the 
negotiation of the proposed protocol would be consistent with 
that policy. 
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With respect to the development of international 
agreements for the protection of the stratosphere, section 156 
of the Clean Air Act grants the President the authority •to 
enter into international agreements to foster cooperative 
research ... and to develop standards and regulations which 
protect the stratosphere consistent with regulations applicable 
within the United States.• 42 u.s.c. 57456. This section 
further authorizes the President, through the Secretary of 
State and the Assistant Secretary for Oceans and International 
Environmental and Scientific Affairs, to •negotiate 
multilaleral treaties, conventions, resolutions, or other 
agreements, and formulate, present, or support proposals at the 
United Nations and other appropriate international forums.• 
Id. 

The key aspect of the protocol will be the parties' 
commitment to control their emissions of certain 
ozone-depleting substances. Under section 157 of the Clean Air 
Act, 42 u.s.c. S7457, EPA currently has the statutory authority 
to regulate such substances where they may reasonably be 
expected to endanger public health or welfare. Thus, it is 
anlicipaled that this obligation would be within the purview of 
exisling U.S. legislation, although it may be necessary for EPA 
to promulgate additional regulations to implement specific 
conLrol measures. Other statutory authorities under which 
regulations related to the protection of stratospheric ozone 
have been issued--~., the Federal Food, Drug, and cosmetic 
Act, 21 u.s.c. S301 et~-: the Consumer Product Safety Act, 
15 u.s.c. 52051 et~.; and the Toxic Substances Control Act, 
15 u.s.c. 52601 et ~.--also may provide, if necessary, a 
supplemental basTs for meeting U.S. obligations under the 
protocol. 

Final determination of whether the protocol should be 
concluded as a treaty or an executive agreement and whether it 
is consistent with existing U.S. laws obviously is dependent 
upon a final text. In the event the final text of the protocol 
imposes obligations on the United States that exceed existing 
laws, the protocol most likely will need to be concluded as a 
treaty, subject to the advice and consent of the Senate to 
ratification. It may also be necessary to seek new legislation 
permitting the implementation of the protocol before its entry 
in~o rorce. 

~hile the provisions to be included in the protocol are 
still in an evolutionary stage, the action memorandum and 
attached drafted protocol text indicates that the U.S. 
delegation will propose for incorporation in the protocol 
measures regulating the trade of ozone-depleting chemicals and 
technologies for producing those chemicals between parties to 
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the protocol and non-parties. (There is currently no 
definitive U.S. position with respect to additional trade 
controls.) Under section 157 of the Clean Air Act, the 
Administrator of the Environmental Protection Agency has 
authority to promulgate regulations for the control of any 
substance, practice, process or activity (or any combination 
thereof) which in his judgment may reasonably be anticipated to 
affect the stratosphere, especially ozone in the stratosphere, 
if such effect may reasonably be anticipated to endanger public 
health or welfare. 42 u.s.c. 57457. The language of section 
157 appears to be broad enough to permit the issuance of 
regulations by EPA to implement a protocol provision requiring 
trade restrictions to protect against ozone depletion and its 
attendant deleterious effects. 

However, if the authority granted pursuant to section 157 
is insufficient for this purpose, section 6 of the Toxic 
Substances Control Act (•TscA•), 15 o.s.c. 52605, generally 
authorizes the EPA Administrator to prohibit or limit by rule 
the manufacture (defined to include importation) and 
distribution in commerce of a chemical substance or mixture 
presenting an unreasonable risk of injury to health or the 
environment, such as the ozone-depleting substances at issue 
here.l/ CorrelaLively, section 13 of TSCA requires the 
Secretary of Treasury to refuse entry into the customs 
territory of the United States any chemical substance or 
mixture, or article containing a chemical substance or mixture, 
offered for entry in violation of a rule issued under section 6 
of TSCA. See 15 U.S.C. 52612. 

EPA's authority to regulate the export of such substances, 
mixtures, or articles under TSCA is somewhat circumscribed. 
With the exception of certain labelling, notification, 
reporting and information-retention requirements, TSCA is 
inapplicable to a chemical substance or mixture, or article 
containing a chemical substance or mixture, that is 
manufactured, processed, or distributed in commerce solely for 
export from the United States unless the Administrator finds 
that it presents an unreasonable risk of injury to health 
within the United States or to the environment of the United 
Sta t es. TSCA section 12, 15 o.s.c. S2611. In this case, 
because the environmental problem is global in nature and 
consequently requires corrective measures universally, it is 
likely that such a finding could be made--i.e., that such 

1/ EPA may exercise its regulatory authority under TSCA if the 
Administrator finds that a risk of injury to health or the 
environment could not be effectively eliminated under another 
statute administered by EPA or by another federal ~gency. TSCA 

) sections 6(c) and 9(a), 15 o.s.c. 5S2605(c) and 2608(a). 
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exports in the long-run will have adverse health or 
environmental effects within the United Scates. Indeed, EPA 
made such a finding in 1978 when it prohibited (subject to an 
exception for certain essential uses and uses in articles 
exempted under section 3 of TSCA, 15 u.s.c. 52602) the 
processing of chlorofluorocarbons (CFCs) into aerosol 
propellant articles intended for export.1/ 43 Fed. Reg. at 
11,319 and 11,321 (1978).1/ 

The validity of a restriction on relevant trade with 
non-parties in relation to the obligations of the United States 
under the General Agreement on Tariffs and Trade (GATT) has 
also been examined. The GATT normally bans quantitative 
restrictions on imports or exports and prohibits import charges 
in excess of tariff concessions. However, in consultation with 
the United States Trade Representative, we have concluded that 
a trade restriction could be drafted appropriately to fall 
within the general exception to the GATT contained in Article 
XX(b) which permits the adoption or enforcement of measures by 
contracting parties necessary to protect human, animal or plant 
life or health. Article XX(g) of the GATT also contains a 
general exception for the adoption or enforcement of measures 
•relating to the conservation of exhaustible natural resources 
if such resources are made effective in conjunction with 
restriccions on domestic production or consumption which could 
also be applicable.• ozone-related trade measures could be 
justified under Article XX(g) as relating to the conservation 
of the ozone layer, an exhaustible natural resource, since the 
parties to the agreement would presumably be applying 
restrictions on domestic production or consumption. It should 
be noted, however, that these exceptions to the GATT are 

II EPA's 1978 ban prohibited all non-essential aerosol 
propellant uses of CFCs--a suspected ozone-depleting chemical. 
EPA's action was proposed and initiated under TSCA before the 
addition of section 157 (the stratospheric ozone protection 
provisions) to the Clean Air Act. In the Federal Register 
notice of its action, EPA observed that •[b]ecause 
chlorofluorocarbon emissions anywhere in the worl~ deplete the 
ozone layer and adversely affect health and the environment of 
the United States, the Administrator finds that 
chlorofluorocarbon discharges from aerosol propellant articles 
made in the United States and shipped abroad also cause an 
unreasonable risk of injury.• 43 Fed. Reg. 11,319 (1978). 

3/ The Export Administration Act, SO o.s.c. App. 2401 et . .!!:1•1 
could also provide a vehicle for regulating the export of 
protocol-covered chemicals and technologies related to their 
production. 
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subject to the requirement that measures not be applied in a 
manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the same 
conditions prevail or a disguised restriction on international 
trade. GATT, Articl~ XX. 

__ I..n__lJsht of the above, there is .J1Q__l~_gaJ._obj~_c:;_tjo!! ___ J9 __ the __ _ 
(_negotia7_ion) of a protocol to the Vienna convention for the. 
- Protection of the Ozone Layer as outlined in the accompanying 

action memorandum, subject to the concurrence of Land other 
interested bureaus in the final text of the protocol and ) ~ 

[ ~ovided additional Circular 175 authorit~ is obtained for ;I"" 
conclusion of The protocol. ~ _,. 

Assistant Legal Adviser for 
Oceans, International 

Environmental and Scientific Affairs 
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Drafced: L/OES:DKennedy~'{_t 
11/20/86 x71370 

Cl~arance: 

116960 

L/T:HCollums ~.LL 
L/EBC:GRos~n (draft) P'' 
EPA/OGC:NKetcham-Colwill 
USTR/OGC:APorges 
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UNliED ST ATES ENVIRONMENT 1-.l PROTECTION AGE Ne·• 

WASHINGTON. D .C . 20.t.60 

November 24, 1986 

Associa:.e General Co~~sel 
~~i~e~ S:.a:.es Tra6e ~eprese~:.a~ive 
cUO 17-:.~ S~=ee~ NW 
'r.ashins-:.o~, D.C. 20506 

:r ar., \o::ri -:.::..ns' i!f" response -:.o yo-..:r qtie~~ion regardins .. 
-:.he Envircn~e~-:.al Pro-:.ec:.ion Aoencv's (EPA's) au-:.hori-:.y to - .. 
i~?OSe -:.race res~ric-:.ions -:.o pro-:.ec~ s-:.ra-:.ospheric ozone. 
! have enclose~ a paper tha-:. reviews EPA's authori-:.y under 
s-:.a-:.u:.es -:.he A9ency implements, bu-:. 6oes no-:. consiaer whe~her 
o~he~ s~a~u~es, ~~ea~ies or U.S. tra6e policy effec~ively 
li;;-.i~ ~he.._ c.~-:.hori~J' · 

: hope :.~is ans~ers your ques-:.ion. 
help, ~lease call ~ea-:. 3b2-7t35. 

If I can be of fur-:.her 

cc: -::~ , ·. Lc:-ic 
.:: ::...r.. Lose, · 

.s·-- eve Se .:.. 6 e l 
s ':.eve ;..r.::Serso:: 
S.: zc.::-.::e .:::. ·.;:. en er 
De ·::::;i e }:e ~necy 

Sincerely, 

r~~ 0-~ -c:;;:__J.1 
1( ancv ~cha..."71-Coh:i 11 
~:.-:.o~ney 
Air an6 Radiation Division (LE - 132A) 

• ...... 
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E?J..'S AUTHORITY TO lMPOSE TRJ..DE R!:S'?R!CT!ONS 
TO PROTECT STRATOSPHERIC OZO~E 

The Clean J..ir Ac":., 42 u.s.c. §7401 e":. sec., cran":.s EPA 
b::-oac:5 aut.hority ":.o cor.t.rol '-'hat.eve= t.hrea'te~-:.ne _, s":.ra-:.o­
S?':1e::-ic ozone layer by w:"12.":.ever means 'the Agency fines 
e::icacio~s. The s":.a":.~'te 6oes nc-_ exp:ress~y p:roviae for 'the 
i::-.;,osi.~~o:-~ o-_~ •..-aoe -es•,.."c·"'o-.c: ·D, .... "'\•c cr·n ... o• re-,,i-•o~-,.-

- -- ... --- -- ··-, •- --- - c. - - '::~-c- --
a-..:-:.r:o::-i-:)· seer:-:.S broac e:-ioug:'1 't.o e::1co:.7tpass -:.=aae res":.ric":.:.o::-is 
cesis~ec 'to p:rc-:.ec't t.he ozone layer. To ":.he ext.en-_ ":.he Clea~ 
J-.:.::- J...c-_ ooes no:. orovic5e EPi-. \o:i":.:'; -:.'he au":.no=i-:.v neec5ec 'tc -- - -
o=o-:.ec-:. ":.he ozone laver, ":.he Toxic Subs":.ances Con":.rol Ac":. 
(TSCA), 15 u.s.c. ~2io1, e":. ~-, provides E?h ~i-:.h st.op-gap 
au-:.hc::-i":.y t.o enact. measures ":.o co:-i-:.rol subs":.ances ":.ha":. t.hrea":.en 
s-:ra":.ospheric ozo:-ie. TSCA explic_:i-:ly a~~no;iz_es rest.ric-:.io_ns 
on ":.he i.moort.a":.ion o: subs-:.ances ·which orese:-i~ an unreasonable 
:risk t.o heal":.h or ·' -t:{e environmen-:.,· ·· an6 ijs~ per:r..i'ts expo~-":. 
co:-:":.rols i= ":.:'"le Agency finds ":.ha-:. a subs":.ance ces":.inec. :or 
expcr--: -....·ill ":.hrea-:.en heal":.h or ":.:ie environmen":. wi":.hin 'the 
U::i":.ec St.a":.es. 

Uncer t.~e Clean Air J..c":., 'the A6rr~nis-:.ra'tor o= EPJ.. is 
a..:-:.h c:::-ize6 :.o ::..ssue "re9ula-:.ions ::or 'the cor.":.rol o:f any sub­
s'":.ance, prac~ice, process, or act.ivity (or any corr~ina~ion 
'thereof ) which in his ju65rnen": may reasonably be an":.icipa'tec 
~o a:f:ect. 'th~ st::-a-:.osphere, especially ozone i~ ":.he s":.ra-:.o­
S?he~e, i: s u ch e££ec":. ::..n the s-:.:::-a~osphere r.~y ::-easonably be 
an":..ic:patec ":o endanger public health or welfare. Such res~­
la":.ions sr,a l l 'take in-:.c acco-.. rn":. ":he feasibil:..--:.y c.no 'the costs 
O __ , • • • • • 1 " S • 1- 7 '. ) / 2 U S C ;.- / - - ' b) acr,:.ev:.ns sucn co:.-rc_, ec-_:.on ., 1D , .. • •• ~· ,._.,, \ • 

Two aspect.s of t.his grant of regula""-o::-y a ·..:-_hori-:y are 
nc-:.abl e. Firs-:., the hor..inis-:.ra":or :..snot re~uirec 'to prove 
":.ha":. c ' ' si.:.:::>stance, -c:::-ac":.ice, orocess, or ac•-ivi-:v" coes in . - -
:ac-:. deple'te st.ra:.ospheric ozone be::c::-e he may :::-egi.:.la":e i":. 
!~ 19 77 ~h en t.h e ozc:-ie pro'tectio:-. provisio~s were a~6e6 ~c 
t.:'1e Cl ea:-, l-.ir ;.. c":, Conc;ress reco~:-,ize6 'tha't scier,":ists we::-e 
nc~ ce:::-":ain ~ h e":h er s":::-a~ospheric ozone ~as :::>ei ~ ; 6eple":ec:. 
a:-, 6 ...,.h 2.t ...,·as ca -.:: s:..ns any 6eple":::.o:: ":ha-:. c:::..c. occ·..:::-. See, 
€: • :: • , :-. • r,. • F-. e ::, . !, D • 2 ~ 4 , 9 5 '":. r, C C :i c , , 1 S 't 5 E S S • 9 E - 9 9 0 9 "7 1 ) . 
::o,,: e v e:::-, Co:-ig~ess a::.so recoc;n:..ze:. - the po":.en'tially se~io-..:s 
~ec.l":( c.nc:. e:-i v ironn-,e:-;":.al conseq~ences of ozone oeple":ior: if 
:.-_ we~ e occurrins, anc: autnorizec:. E?J.. 'to act ir. the face c: 
c- ' e--~-= , ' _ .... , ...... ·o p-o ... ec· -c-,..,c- -·-,-,se ::arverse --- · · ----C ~ n CE--c- .. -) - - - - c_c-··-- -· l - --

c::;:-ise~uences. le. Th~s, -:.r,e J...c;..i:-,is":.r2.":c::- r.-.2.y regulate on 
.. • • • .c •• h . . . .. ,, .. . . . . . .. .. ""' • . -r.e q1:.s:.s o_ ,:.s Jucc~en. -~c.": ":ne suDjE:C- c: resu~a-:.c~ 

1
' -- , , ·1· ~ - -· 1 ' ___ ,.;C'D:. ... e~'1 

_,.... -.&.:ec• - ·-c s-r·•oso ... ~-e ;, ,c::.DE .EcSO;.cC-; c. , -- - ,__ ~ _,_ c • .._ - -•''-- - c- .il--

-:.:-,c.~ -_he ef::ec't "mav be reascr.ablv ar.~.ici::.c":.ec :.o encan9er 
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Secon6, the hc~nistrator is given-broa6 lati":.ude to 
choose "'·:r-i at anc: ho ... • ":.o reg-.; l a":.e ~ Re is no":. limi te6 to con­
trol ling ozone-6epleting subs":.ances themselves: he may also 
r~ulate any "practice, process, or activi-:.y" ":.ha":. threatens 
":.he ozone layer. No::- is he limit.ea to a particular con":.rol 
s t:::-a-:.e~y. Bes ides a:1 irr.pl i ci ":. requirement ":.ha":. regula t.ions 
be e:ficacious, the statu":.e req~ires only tha":. they take into 
accoun-:. -:.he cost anc ":.echnolosical :easibili":.y o: achieving 
t~e :::-e~uirec level c: ccn-:.::-cl. ln short, E?~ is largely 
::::-ee ":.c er:-:ploy t:-je :::-egula-:.o::·y op-:.ions it fines appropriate 
tc control threats to the stra":.ospheric ozone that in turn 
th::-eate~ public health a:1t welfare. 

Several types o: trace restrictions r.~ght be appropriate 
un6er section 15i. hssu~~ns EPA fines that statospheric 
o~one 6eple-:.ion ·~:ill likely occu~ . . an6 tb~":: _?: .. ":.!; _ occurance w~_-µ16 
likely enaange:::- pµbl~ic health an6 .. the eI)_~;_rOI"'--rnent, impos_;:':.ior. 
o: restrictions on exports or imports c: ozone-depleting sub­
stances co~lc: p:::-ovice a means of re6ucins ":.heir use anc pro­
duction. Further reauc":.ions could be oc":.aine6 by restric-:.ing 
expo:::-ts or imports cf procucts rr,a6e ,..-it.h ozone-6e?le":.ing 
subs-:.ances, since their consur.iption cont:::-ibutes tc aerre.n6 for 
ozone-oeple":.ins subs":.ances ana their 6ecay in some cases 
:::-e l.eas es ":.he h armful subs"':..a.nces. Also appropria"':.e might be 
res-:.ric~ions on impcrts of ozone-6epleting s~bst.a.nces or 
procuc-:.s rna6e wi"':..h t.hose subst.ances from coun-:.ries "':.hat fail t.o 
sis-n or abioe by ar, inter:-,ational pro-:.ocol for the co:1-:.rcl o: 
ozone-ceple-:.ing su·Dst.ances. To the e~en":. c cou:-it.ry cic n~t 
observe t.he li~i ts establishec by such a p:::-o-:.ocol, a ban on 
-:.he .ir.tpor"':..a~ion o: its czone-t.hreate~ins products woulc recuce 
i "':.s ma r'ke"':. incer..t.i ve to ex cee6 -:.hose lir...i ":.s. O":.}-,er trade 
res-:.rictions rr~gh"':. also re6uce any three"':. to "':.he ozone layer; 
~hich -:.::-ace res":.ric-:.ions wo~ld prove mos"':. ef:ec"':.ive is a 
policy IT&e.":.te:::-. 

EP~'s Clear.. hi::- he":. ai:."':..hori~y appears su=ficien":.ly broac 
tc enco:-::_?c.ss trace res":.ric"':.i.ons applicabl e to a "su:>s"':..a:-ice, 
p:::-ac"':.ice, p:-ocess, or activi~y'' tha"':. th::-eate ns s-:.ra-:.osp:'1e:::-ic 
czone. -...~r.ile ne:.":.her "':.he sta"':.ut.e nc::- i"':.s legisla-:.ive hist.cry 
S?ec:.:ies "':.~e availc.bilit.y o: ~rc.ce res-:.rict.ions, neither 
s~sses-:.s any reaso:-; ,,::--iy s"Jc:--i res·-:::-i.c-:.io:-is wo·~lc no-:. be pe:::-r...is­
sible. :n6eec, bct.h c le a=lv incica-:.e t~at Con:ress ~ec.n":. tc 
cc:-i::e= o:: 'E..?r. br-oac powers ~c develc,? ar. e:fec~{ve res..:lct.ory 
pl2.:-i. 

To ":he ex":.e:-i-:. E?.M lac:~s au"':.hority i:.naer t.he Clean Jl.ir 
~C"':. •o -ec•-,c• •rc-a·e O& su~c•-~cec •·nre-•e-'nc s•--•oso·ne-'C _. .., - -- - _. - - - _ -C• • - - C - ••- _ -- C - • - -

ozone, "':.he -M9en~• is sra~te6 that. authority under TSCA. E?h 
rrLc.y· exercise :i.~s TSCA au':.hori~y ~ & ~he hdl7'.in!.s"':.::-c.4:..o::- finds 
that. a risk of inJUI')' t.o hec.lt.h o:::- t.he environmer:.":. co-..:lc not 



be mo::-e ef::icaciously 
ac.:::-.:.nis-:.erec. ·oy EP.h. 
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elimina":.ec ~:-:cer ano":.he:::- :eoeral la~ 
Sec":.ion 6(c), :5 t.s.c. S§2605(c). 

lJ:-i=.e::- sec":.ior. 6 of TSCJ.., ' - "-:.:-;e Ac:i.::.nis-:.ra-:.or finds ":.ha":. 
-=-~ere ~s a :reaso:-iable basis ":.c cc:.clu6e ":.ha":. -:.he r.~nufac~ure, 
processin5, 6is":.ribu":.ion i::: co~~e::-ce, use, or l.:.sposal of~ 
c:-.e:-:-.ical s· ... ·::;s":.a:.ce o::- rr.::.x":.ure, or a:-:~· corilbir,a":.ic:-, of such 
ac-:ivi-:.ies, prese~":.s or ~il.l prese:-:-: a~ u:::reasc:-:a~le risk of 
~=-.:·:.:=--~· -:..c :.-:e:.2.~·;-, or ~:'1e e:-:v:.~c:1.::1e:-:~, ~he ~C;:--..:.:--.i.E~~a-=--c~ sr~c.:: 

--

se~e~ specific re~-.:.:.reme~":.s ":.c 
::-,ecessa::-y ":.o prc-:ec-: aoe~ua-:.ely 
leas-: ·::;-.::::-ae:-:some re~;;.:.rernen":.s. '' 

i-..,"7lo:-ic 4:.:-iE :rec~i:::-e:.,e:1":.s L:::'r . ..-ic.y :-'T':::,ose are -:.::-ace res4;.ric-
":.ions. S~c":.:.o:-:s 6(a)(l) anc (2) o: ?SC~ au":.ho::-.:.ze p:::-ohibi-:.io~s 
o::- lirr.i":.s or. .... _he "r..arr..:::ac":.u::-ins, pro=essin9,_ or dis":.ribu":.io::-. 
-- co::-_-nerce" c: ":.he har ... :i.12. s~:)s-::~::-.ce. -·se~io:: 3(7) inclu6es 
~ - i":.s ce::ir.:.":.ior: ·· c::·J"r.ic.n\;fac":.·~re"··,.-:o ::..r.-.for":. i:-:":.o ":.he C:Us":.o~s 
":.erri":.O:::)' o: ":.he UI;i-:.ec S":.a":.es." 15 u.s.c. ~2£02(7). Sec":.ic::: 
13(a) prov.:..ces ::c:::- e:-:::crce:.ien-:. o:: i.::-,?O::-":. res":.:::-ic":.ions by ":.he 
Sec:::-e":.a::-y o:. -:.:r,e Treasu:::-v." 15 t.:. s.c. §-2612 (a). T:r,us, Tse;... 
p::-o ... ·ices e>:-:::1.:.ci":. au-:.:--ior:.":.y ":.o i..rr,pose irnpor":. res":.ric":.:.ons or: 
s..::>s":.ances -...·:-.::.ch ::-oc.y ceple~e s":.:::-a-:.os?he::-ic oz:::-,e, '.: 6eple-:.ior:: 
p:::-ese~":.s a~ t::".::-easonable risk -:.c hea2.":.h o::- -:.~e e~vi:::-on~en":.. 

-·' ac:::.":.::.cn, TSC~ c.?pea::-s ":.c p::-ovi6e a~-:.hc::-i~y -:.o res-:.ric":. 
ex-::>c:::-":.s. Sec":.ior:: 12 (a) provides -:_j,a":. Sec-:.io:-. £ :::-es":.ric":.ions 
sr,a_l nc-:. apply ":.o a:-;y s~~s-:.ance, ..-.ix-:.u:::-e, o::- a::--:.icle in":.enoec 
:: c ::- e:>-:?~:--:., -.;r: 2. es s "-:.he l-. c.:-:-.:. ::is-:.::- 2. ":.c::- f incs -:.r-.c::. ":.:r-ie s ~bs ":.a.nee, 
m:~-:.u::-e, er a::--:.:cle ~:~~ p::-eser:-:. a~ ~nreasona~~e ::-isk o: 
.l:-:)'..:::--~~ --o :'1e::.l~~ y.~~~:r:i:""J 4-1-,e ur::..~e.= S:.c.-:es er ~c -:!1e en\1 iron..r:1en4:. 
o:. --_:.,e U:-.i-:.e:. S-:.a-:.es." lS u.s.c. ~2cll(a). ':'ha-: is, sec-:.io:-. 6 
res-:.::-ic-:.io::-1s r.,ay apply ":.o su=:-i e>:?o:--:.s ' - -:.·he l-.c:::-.i:-.is-:.ra":.or coes 
s:: 

;.·::, . 
-- r. exercise:: TSC.h ":.o 

place ":.::-ace res-:.ric-:.ions on a~ czor:e-6e?le":.iD; sas. E?h's 
1576 ba~ (42 Fee. Re~. 11,316) c~ -=-~e ncn-esser:-:.ial aerosol 
ap~:i:a-:.:.c~s o: :::-eo~ ~as p::-o~~l;a-:.e:: un6er sec-:.~on 6 c:: 
TSC~. (Befcre Ccns::-ess acce:: -:.~e s-:.::-a-:.os?he:-ic ozone ?:::-o-:.ec­
-:.::.c~ =:::-cv::.sicr:s -:.:: -:.he c:ear: ~.:.::- ~c-:, ~?~ ha:. p::-o?oset ":.he 

=::-: v :~e:. -:.~a-:.~~~ cc~~t p::-o~~:;a-:.e -:.~e ~a~ ~~:.e::- 7SC~, nc-:.­
\,: ::..-:.:.-.s-_c.:1C:..~~ :.:-.e ; .. ~e:-::-;· 1 s r::e·~· C~e~:-. ;.:..r J...,,c._ c.·..:-:.:--,~:--:..4:~' • 

u .s.c. c: ·- - --c. •• I 

:s:c, n:. pe::-sc:-. rr,c:y :.mpo::--:. in-:.c -:.:-.e ::.:s":.o::;s -:.e:::-::-.:.-:.ory ·o: -=-·:-1e 
~~~-:.e~ S-:.c:-:es ~~r f~!ly halose~a-:.et =~lc:::-c:.:~=~oalkane, 
~~e-:.~e~ as a c~emical su~s-:.an=e c~ ~Ea co~p=~e~-:. o~ a m.:.x-:.-.:~E 
c:- c.:---:.:..cJ.E, :::.:- c.r.y c.e:::-osol p::-c,?e:.:.a:-~--:" \.;:..~r. ce::~c:r: exce=4:~::-:--.. E 

4i..: 
ic2.ll(~) (2978). 
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c~lcro:luorocarbons in"to aerosol propel~an"t ar"ticles in~endec 
fo-:: expcr"t. 40 C.F.R. Par"t 762.12(b) (1978). 
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710 
PURPOSE AND DISCLAIMER 

711 PURPOSE 

(TL : POL•StJ ~-15•B5J 
(St1t1 Only) 

a. The purpoee of thl1 chapter la to tacllltate the appllcatlon 
of orderly •nd uniform mea,urea and proeedurea tor the 
negotlallon, algnature, pvbllcallon, ana registration of treaties 
and othor lntemallonal agreement, of the United States, It le 
alto dnlgned to f•clllt&te the maintenance of complete and 
accurate record& on treat let and agr .. menta and the publlca, 
tlon of authoritative Information regarding them. 

b. Tho chaplar 1, not• catalog of all !ht eaatntlal guldellnea 
or Information penalnlng to tha making and appllcallon of In• 

Vohltne 11 • Po&lticat Affalrl 

ternatlonal agreement• . It la limited to guidelines or tnforma, 
tlon necessary for general guidance. 

,-- - •" '' •-·, 

~ !J.t _ .... -OISCLAIMER 
Thie chaptar 11 Intended aolely aa a general outline of 
meoaures and proetdurea oralnarlly follow6d which, It la 
recognized, cannot anticipate all c;lrcumatances or altuallona 
that may arise. Deviation or derogation from the prov1,1one ot 1 
thla chapter wlll not lnvalldate action, taken by officer• nor al• 
feet the ,validity of neootlaUona engaged In or of treaties or 
other agreement1 .conclud.cS. 

7'13 through 711 (Unualgnacf) 



lgn AN'alrt Manual UNCLASSIFLED 
11 F~M 720 (Pg,1) 

720 
NEGOTIATION AND SIGNATURE 

720.1 Circular 175 Procedure 
(TL: POL·3G 3-1-85) 

This aubchapter la a codification of lhe &ub&tanc:e of 
Department Circular No. 175, December 13, 1Q55, as amended, 
on the negotiation and &lgna,ure of treaties and olher Intern•• 
Uon11 agreements . It may be referred to for convenience and 
continu ity as the " Circular 175 Proceaure.' ' 

720.2 General Objectives 
The objectives are: 
a. T'hat the making of treatloa and other International 

agreement, for the United States Is carried out within con­
stitutional and other appropriate limits; 

b. That the ob)ecllvee to be aoughl In the negotiation of par, 
Ucular treaties and other lnternationel •oreemenls are ap, 
proved by the Secretary or an off icer speclflcally authorized by 
him for that purpoae; 

c. That t imely and appropriate consultation Is had with con• 
greulonal l11aders and comm ltteos on Ilea t ies and other fnter­
nallor1al agreemenla; 

d. That where, In the opinion ol the Secretary of State or • 
deslgnoe, the circumstance& permit, the public l>e given an 
opportunity to comment on t reat lea and other International 
agreements : 

e. That firm position& depar11ng frorn authorized positions 
are not undertaken without the approval of the Legal AcMser 
and Interes ted ass istant secretaries or their deputies; 

f. Thal the fina l texts developed •re approved by the Legal 
Advlaer and the lnteroated aulatant eecretarles or their 
deput lea aM, when requ lr lKI, brought• reuonable time before 
&lgneture to the attention of the S&cratary or an officer 
specll lca lly designated by the Soeretary for that purpose; 

[ 
g. That authorization to sign the f lnel te,ct 11 obtained and 

approprlete arr11r1gements for elgnaturo aro m11de; and 
h. That there 11 compile nee with the requirements of 1 U.S.C. 

112b, ,. amended, on the transmlu lon of the texts of Interna-
tiona l agreements other than trea tlea 10 the Congreu (eecllon 
724); the law on the publlcallon of treaties and other Interna­
t ional agreements (see sec tion 125); anc, t reaty provisions on 
reg istrat ion {see sect ion 750.3·3). 

721 '-J;XERCISE OF THE INTERNATIONAL 
--. . · ·AGREEMENT POWER • 

· ----· 

721.1 Determination of Type of 
Agreement 

The rollowlng cons ldoratlona will bo taken into account 
along with other relevant factors In determining whether tn in­
ternational agreement •h•II be dealt with by the Untied State& 
as • treaty to be brought Into force with the advice and con, 
&ent of the Senate or u an agreement to be brought lr\lo torce 
on aome other constltutional basia. 

721.2 Constltutlonal Requirements 
There are two procedurH under the Constitut ion through 

which the United States becomea a party to lntern•llonal 

agreement. Those procodures and the cor1at ilut lonal 
parametere ol eacl'I are: 

• · TrHtlH 
International agreomenta (ragardlesa of their Ulle, designa, 

tlon, or form) whose entry Into force with respect to the United 
Stales takes place only after the Senate has given 11, advice 
and consent are "treaties.' ' The Prealdenl, with the advice and 
consent of two-thirds of the Senators present, may enter into 
an lntornat lonal agreement on any subject genuinely of con­
cern In foro ign relations, ao long u the agreement does not 
cont ravene the United St,toa Consti tution· and 

b. lnta rn ■ llonal AgrHment, Olhet Than' Treatlta 
Internat ional agreement! brought Into force with respect to 

the Unlt &d Statea on• eonalltutlonal baala other than with the 
advice and consent of the Senate are "lnternatlon·al 
agreements other than treaties ." (The term "e>1eeu1lve agree• 
ment" Is appropriately reserved for agrHmenls made solely 
on the bula of the constltut lonal autl'lorlly or the President.) 
There •re three constltutlon11I baaea for lnlernalional 
agreement, other than trHtlas &11 aet lonh below. An lnterne­
tlonal agreement may be concluded pur&uant 10 one or moro 
of thHe c:onslllullonel baaea: 

(1) AgrMment, Pu,..1,1,nt to Truty 
The President may conclude an International agreement \ 1 

pursuant to a treaty brouoht Into force with the advice and \ l 
consent of the Senate, the provision, ol which constitute 
authorization for the agrHment by the Executive without 
aubaeQuent action by the Congress; 

(2) AgrMmenta Purauant to Leolelatlon 
The President mey conclude an lnternallonal agreement on I( 

the t>asla of existing leglelat lon or , ub)ect to leglsl11tl on to be 
enacted by the Congress: and 

(3) A;rHment, Pu,..uant to the Conelltullonal Authority of 
The PrHldant 

The President may conclude an International agreement on 
any subject with in hie eonetltullone l authority ao long es tl'le 
agreement la not lnconelatant wi th leglelatlon enacted by 11'18 
Cong ress In the exercise of Its constttullonal authority. The 
congtltut lonal eources of authority for tl'le PreslC!ent to con, 
elude Internat ional 1greemente lnc:lude: 

(a) The President 's authority ae Chief Execut ive to represent 
the nation In fo reign affairs ; 

(b) The Pres ident's authority to receive ambassadors and 
other public mlnl,ters: 

(C) The President 's authority 111 "Commander-ln•Chlel "; and 
(d) The President'& authority to "lake care that the laws be 

latthlully executed.'' 

721.3 Considerations for Selecting 
Among Constltutlonally 
Authorized Procedures 

In determining • QUHtlon aa to the procedure which 1hould 
be followed for any particular lnlernatlonal agreement, due 
conalderatlon la given to the following factort •long with 
those In Hcllon 721.2: 

a. The e1<lent to which the agreement Involves commltmenta 
or rl11ke affecting the nation as a whole; 

b. Whether the agreement ta Intended to affect Slate laws; 
c. Whatti ~-~ ag,Mment c•n be given eff.et wlll'lout the 

enactment of aubsequent leglalatlon by Iha Congress; 
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d. Patl U.S. pr,ctlce as to similar 11greements; 
11 Ttle preference ol the Congress as to a particu lar type or 

a_greoment ; 
I. Tho 0egree of formallty deelred for an 11greement; 
g. The propoaed duration of the agreement, the need for 

prompt conclus ion of an agreement, and the desirability of 
conclud ing a routine or ehort-term aoreement; and 

h. Tt1e general International practice as to slmllar 
agreements, 

tn determining whether any International agreement Ghould 
be brought Into force as a troaly or as an International agree• 
ment other than a treaty, the utmost care is to oe exercised to 
avoid any Invasion or compromIu of tho eonstllutlonnl 
powers of t'1o Senate, the Coflgress as a wholo, or the Presl• 
oent. 

721.4 Questions as to Type of 
Agreement to be Used; 
Consultation with Congress 

a. All logfll memorandums accompanying Circular 175 re, 
1uestr; (See section 722.3h) will discuss thoroughly the bases 
or the type of agreement recommended. 

b. When there Is any quesllon whether an tnternat1011al 
1oreemont ,nou ld ba concluded as a troaty or as an lnterna• 
iona l agreoment other than a treety , tho mailer is brought to 
ho attention of the Logal Advl&er ol the Dopartmenl. If the 
.egal Adv i&or considers the question to be a serious one that 
1ay warranl congressional consultation, a memor,H1dum will 
·e transmitted to the Ass istant Secretary for Leg islative and 
1tergo11ernmtintal Alf airs and other officers concerned. Upon 
~cr. ivino their views on the subject , the Legal Adviser &hall, If 
10 mailer has not been resolved, transmit a momorJndum 
1eroon lo the Sec,etary for a decision. Every practicable el ­
HI wll l be made to identify such quest ions ,it the earliest 
os~ ible dato &o that consvltat ions may be completed In sufti • 
ient t ime to avoid tast-mtnuto considerat ion. 
c. Consultations on such quosllonl- wi ll be held with con ­

•es::; iona l leaders and committees as may be appropriate. Ar , 
1ngoments for &uch consvllat ions shal l t>e made by the 
u 1stant Secretary tor Leg lstat ive and intergovemmontal Al• 
,irs and tl'lall be held with the ass l&U1nce of the Office of the 
~g11I Adv l&er and such other office~ u may be determined. 
oth lng in th is section shall be taken a!l derogating from the 
quiroment Of appropri ate consu ltat ions wJth the Congress In 
:cordance with section 723. le In connection with the tnllia­
>n of , and deve lopments dvr ing negotiations for intern&• 
>n al agreement$ , part icularly whe re the agreoments are of 
,E1 c1al interest lo the Congress. 

22 ACTION REQUIRED IN 
NEGOTIATION AND/OR 
SIGNATURE OF TREATIES 
AND AGREEMENTS 

22.1 Authorization Required to 
Undertake Negotiations 

Negollations of treattos, or othor International agreements 
matters of aubatanee, or for the ir E111tensIon or revision, are 
t to be unden,ktn, nor any ell.ploratory discussions under­
,e~_wlth repre■ent•tives of •nether gov~rnrnent. unlit 
1notlzed In wrlllng by tt1e Secretary or an otf lcor spoclfically 

authorized by the Secretary for lhat purpose. Notification of 
the termination of any treaty or other intornational agreement 
on matter!! of substanca requires similar av!horizatlon. 

.• -~ 
(!22!g JScope of Authorization 

-;r;.pproval of a request tor authorlz•tlon to negotiate II treaty 
or other intern•tional agreement does 1'101 constitute advance \ 
approval of the text nor author ization to agree upon a date tor . 
signaluro or lo sign the treaty or ag reement. Authorization to I 
agree upon • given c!ete for, and to proceed with, signature 
mv&I be spoclflcally rec:iuested In writing , H provid&d In sec­
tion 722.3. This applies 10 treaties and other agreements to bo 
signod abroad as well es those to be Jigned at Washington. 
Special InslructIon& may bo reQuired, because of the special 
Circumstances Involved, for multllater,I conventions or 
agreements to be signed at lntornatlonal conleronce&. 

(722.~ _; Roq~est for Authorization 
-~-- to Negotiate and/or Sign 

•• Action Memorandum 
a. A request for authorlullon 10 negotiate and/or sign a 

treaty or other international •greement taku the form of an 
action memorandum addressoCI lo tho Secretary or oth•r Prlri• 
clpal 10 whom such authority hu been deleg11•a. u 
appropriate, and c1oared with thet Office of the Logel Advlur 
(Including the Assistant Legs/ Adv/Hr tor Treaty Affairs), the 

1

.; 
Office Of tho Assistant Secretary for Loglstatlve and ln­
tergovemmentat Affairs , other appropriate bureaus, and an:t 

...Q.ther ageney (such as PefenH, Commerce, etc ) wblcb has 
primary raspon&lbiii • ,I 
matter. t ia aubmltteo through the E•ecuttve Secretariat. 

b. The aellon memorandum may request one of the follow• 
Ing: (i) authority to negotiate, (2) authority to elgn, or (3) 
authority lo negot iate and sign. The reQuest In oaeh instance l 
stales thet any aubstaritive changos In lhe draft text will be j 
cleared with the Olllce of the Legal Adviser and other 
specified regional •nd/or functional bureaus before definitive 
agreement Is reached. Drafting office& should consult closely 
with the Office of the Legat Adviser 10 insure that all legal re• 
Qu lrements are met. 

c: . The action memorandt..rrn lndicatos what errangoments 
are planned as to : (1) cong ressional consultation, end {2) op• 
port unity tor public commel'll on the treaty or agrooment being 
ne1,1oliated, &lgneo, or acceded lo. 

d. The action memoranclum shall Indicate: (1) whether a pro• 
posed treaty or 11greement embod ies a commitment to furnish 
funds, goods, or services beyond or in ad0itlon to those 
authorized In en approved budget , and If so, (2) errangemonta 
planned or carried out concerning consult at Ion with tf'lt Offlc ■ 
of t.fan&gement and Budget (0MB) for sueh commitment . 

e. The Departmont will not authorize such commitments 
without confirmation that the relevant budget appro-..ed by the 
President roquests or pro-..Ioes funds adequate to fulllll the 
propouCI commitment or that the President hu made a deter­
mination to Htk the reQulred functs. 

f. Wtiert It appears that there may be obstael .. to the lm­
rnedlale public disclosure of the text upon Its entry Into forco, 
tha aelion memorandum ehalt Include an explanation thereof 
(see sectlona 723.2 •nd 723.3). 

g. An action memotend11m dHflng with an 110, .. ment th•t 
hU II por,nti11/ for 1dverse environmental Impact 1houtd con• 
taln • sfatemi,nr ind/catln~ whether th• 11grHmtnt Wllf 
significantly effect the quality of the human envlronm1nr. 

h The action memorandum ie accompanted by: (l) tri, U.S. 
dr1ff, If av11ll1t>te, of any egr,emonr or other ln,trument In-
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l 
tend,a to be nttgot/11,d, or (2) the tut or any agretimenr ena 
rBIB red ttch1ng• of notes, •grua minutes or other cJocvmenr 
to bft &iQnttc1 (with epproprlar, clHrances , including the As ­

sistant Leg1I Adv/Ur lor Trnty •flair$), anc, (3) a memoran, 
'11.1m ol law prepared In lhe Office of the Legal Adviser . 

t. Thne provisions •hall epply whether a proposed interna-
t lonal agreement 11 to be concludeCI In the name of tl"le U.S. 

1 
Government, or In the name of a particular agency of tho U.S. 
Government . However, In the latter case, the action memoran­
dum may be addressed to the Interested Assistant Secretary 
or Secretarlea of State, or the ir de&lgnees In writing, unless 
tueh ofllcfal(&) judge that c:on&ult.it lon with the Secr"tary, 
Doputy Secretary or an Undor Socretory Is necessary. (See 22 
CFR 18U.) 

722.4 Separate Authorizations 
Wh6n authorizat ion Is sought for a particular treaty or other 

agreement , either mult ilatera l or bilateral, the ect,on 
r~oJ~ for 11'\ls purpose ?u111nes_b!'.!!!Jl. ~no_ cle'arlythe_ 
principal f~_atu1e& oU~! P!?.Q!'SC~J!,il!l' PL0ther agreement, 
lnolcatos any s_l?eC:ia_l P~0Ql_em~ )Yhlch . .. '!I.at. ~o oricountered __ 
and, ii possible, the col'ltemplated solutions ol those 
t, roblems. - • - • ·.. • • 

722.5 Blanket Authorizations 
In general, blanket author lullon& are appropriato only In 

those Instances where, In carrying oul or giving effect to provl• 
slons of law or policy decl&lons, a eer ie$ of agreement& of the 
same general l)·pe Is eontemptated; that Ir;, a number of 
agreements to be negotiated according to • more or less 
standard formula (for example, Public Law 480 Agrlcultural 
Comrnodltlea Agreements; Educet lonal E11change Agree­
ments; Investment Guaranty Agreements; Weather Station 
Agreement,, etc .) or • number of treaties lo be negotiated ac• 
cording to a more or less atandard formula (for example, con­
sular c:onventlona, extradition treatle&, etc.). Each request tor 
blanket authorltetlon sha ll specify the ofllee or olfleere 10 
whom the authority Is to be de legated. The basic preceptt; 
11nr:Jer seer/on T22.3 encl 722.4 1pply eQvelly to request, tor 
blankttr 1uthorl1etlon, . The specific terms of any blanket 
euthorlzarlon, e.g., lhet the text of any particular 1gr1ement 
r;hall be ctur,r:J by the Ofllce of the Legal Adviser end other In• 
te,esrs bvreau~ before s,gn,rure, shall be observed In • II 
cases. 

722.6 Certification of 
Foreign-Language Text 

a. Bo lore any truly or other agreement containing a loroign• 
language 1ut 111 laid before the Secretary (or any pe rson 
authoriz&d by the Secretary) for !llgn ■ ture . either in the Depart• 
ment or at a post, a ,1gned memorancum must be obt■ lned 

from a responsible language officer ol the Department certify· 
ing that the foreign-language text and the Enghsh-lengvage 
1ext are In conform ity with each other and that both texts have 
the aamo meaning In all tubatant lve respects. A 5lmil&u cer­
tif ication must be obtaln&d for e11ch1mges of notes that set 
forth the terms of an ag1eeernent In two 1angua.ge&. 

b. In e11cept lon1I circumstances the Dopartmont can 
authorize the certlf,r.allon to be made al e P05t . 

722.7 Transmission of Texts to the 
Secretary 

The te11te ol treatlee end other 1ntern at1ona1 ag reements 
must bo completed and approved In writ ing by all 1espon11lble 

off icers concorned sufficiently In odvance to give the 
Secretarr. or the po,uon to whom authority to approve the text 
t,as beon do looa1od. adeQuate lime before the date of signing 
to examine the text and d,spo&e of any Question& that arise. 
Post& must transmit the texts to lhe Department as ex­
podltlously as feasible to essuro adequate lime for such con, 
11 iderallon . Except as ottierwlee speclfically author lzec:I by tho 
Secretary, a complete text of a treaty or ott'ler lnternallonat 
agreement mu&t be delivered to the Secretery, or other person 
authori zed to approve tho texl , before any such text Is egreod 
upon as final or any date le -1greed upon for Its &lgnatvre. 

• I 

723 RESPONSIBILITY OF OFFICE OR 
OFFICER CONDUCTING 
NEGOTIATIONS 

723.1 Conduct of Negotiations 
The ofl ico of officer responsible for any negotiations keep• . 

In mind: 
a. That dur ing the negotiations no position Is commvnleated 

to a foreign government or to an International organizat ion as 
ii U.S. position that goes beyond any e)( lstlng authorizat ion or 
Instructions; 

b. That no proposal I& made or position I& agreed to beyond 
tho orlo lnat authorization without appropriate c learance (seo 
section 722.3al; 

c: . lhat all significant policy,determinlng memorandum~ anti 
Instructions to the field on the &ubject of the negotiations 
have appropriate c learance (ne section 722 .3a); 

d. That the Secretary or other Prine/pa/, as epproprla re. le 
kept Informed In writing of Important policy decisions and 
dovelopments, Including any part icularly algnlflcanlly depar• 
lure& from sub&tant lally standard drafts that h1we been 
evolved; 

e. That with tho advice and us!stance of the A5s1stent 
Secretary for Leg l&le!lve and Intergovernmental Affairs, the 
appropriate congressiona l leaders and committees ere 11dvls• 
od of the Intention to negot iate sign if icant new lnternat1ona1 
.1greements, c:on&vlled concern ing such egreemontr., and kept 
,nformed of devolopmenls eftectlng them, Including especially 
whelher any leglslallon Is considered necessary or 0e&trabte 
for the implementation o1 the new treaty or agret.ment . Where 
tne propoul for any especia lly Important treaty or other inter• 
nat iona l agreement I& con templated , tho Office of the A5Sist­
ant Secretary for L.eg1,1atlve and Intergovernmental Affa irs 
wlll be Informed :is ea rly as possible by the offlco rcspons iblo 
for tho subjects ; 

I. That the Interest of tne publlc be taken Into account &M. 
where In the opinion of the Secretary of State or his deslgnee 
tt,e circumstances perm it , the public be given an opportunity 
to comment ; 

g. lhat in no cue, after accord has been reached on the · l 
r.ub&tance and word ing of the te)(IG lo be algned , do tho \ 
negoli11lor1; slgr'I ah agreement or exchange notes const ituting ; : ;/' 
an agreement until a request under section 722.3 tor authori ze, • 
t ion to 11gn has been •1,>provod and, if at • po&t abroad, vntll ; 
finally Instructed by the Department 10 do so es stated In sec· / 
lion 730.3. If an agreement Is to be signed In two languages, 
each language te,ct must be cleared In full with the Language 
Services Division or , If al a poet abroad, with the Department 
before &lgnature, as ateted In aecllon 722.6; 

h. That due consideration Is given also 10 the provisions ot 
sectlon5 723.2 th rough 723.9, 130.3 and 731 of th is ch11pter ; 
arid 
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i. Th8t, tn ,ny case where any other deparlmef'II or agency Is 
10 play a primary or slgnlflc•nt role or hea a major Interest In 
n~goI1,1Ion or an lnternattonal agreement, the appropriate of­
fic ial or oll lcials in auch department or agency are Informed of 
the provisions of lhla eubchaptar. 

723.2 Avoiding Obstacles to 
Publlcatlons and Registration 

Tne neceulty ol avoiding any commilmenl incompatible 
with the law requir ing publicat ion (1 U.S.C. 112a) and with the 
treaty provisions reQuiring registration (see uc1lon 750.3·3) 
$ht>uld be borned In mind by U.S. nogotlntors. Although 
I11:-90IIdlIons may be conducted on a conlidonlial basis, every 
practicable ellort must be made to assure that any dellnlllve 
agreement or commitment entered into wHI be devoid of any • 
1H,pect wh ich would prevent lhe publlc;alion and registration of 1 

the agreement , 

723.3 Questions on Immediate Public 
Disclosure 

In any lnstanco where II appears to the officer or office II'\ 
the Department responsible tor the negotiations or to the U.S. 
representatives that lhe lmrneelate public dlaclosure upon Its 
entry tnto force of an agreement under nogot1atlon1 would be 
prejudicial to the national security of tho United States, the 
pertinent circumstances shall be reported to lhe Secret,ry of 
State and his ciecls lon awaited bolore •ny further action Is 
taken . Where such circumstances are known bafora authorize• 
l ion to negotlato or to sign Is requested , they shall be Included 
in the requi,st tor authoriution. All such reports and requests 
are to be cleared with the Ofllce of the Legal Adviser. 

723.4 Public Statements 
No publ ic statement Is to be made Indicating that agree, 

ment on a te1tt has been reached, or that negotiations have 
been 1,uc~vuf1.1lly completed, before authorization Is granted 
tn s,gn the troaty or other agreement It such authorization hu 
t>P.~n gra11tcd &uti jl'IC.t to a c.onoItion that no substantive 
cll1:1no~ In the ~roposlld text is m11do without 11pproprlate 
• •~ - 11 :rnr,! 1r,1~ ~B G lion 72~ 3u ), nc, -; ., .;r· 1,1.mhc strsI .. ir:.:, ,)1 ;r, to 
ut: ,,,.,v~ ... nil. ,i. .. l, ,1,1;,ij a11rl!e rr .. ,.; c.-11 !tie lex! t,u:; t· .... n 
re~r:ri~rl l\nll liuch clearance has beon received. Norm11lly , 
,uch a public statement i6 ml\de only et the time II lroaty or 
other agreement is &ctuatly signed, inasmuch as ii romaine 
poss ible thel last -minute chsngos will be made in the toxt. Any 
t;uc:t, statemo"t prior to Iha! lime must have tM appropriate 
cIc.1rance, entJ the approve) of tl'le Secretary or the Depart • 
ment p11nc,paI who or lgln11lly app,oved the action memoran• 
dvm tequest under "Circular HS Procedure." 

723.5 English-Language Text 
Negotiators will assure that every bileleral tre•ty or other ln­

tern11tlonaI agreement to be &igned for the United States con­
tains an English-language text. If the language ot the other 
country concerned 1, one other tl'liln English, the text lg done 
in E:ngllsh and , If desired by the other country, In Iha language 
of that country . A U.S. note that constitutes part of an lnterna-
1IonaI agreement effected by exchange of notu 11 always In 
the English language. If II Qvotea a foreign oovtrnmtnt note, 
tho quotation Is to be rendered in English translation. A U.S. 
note ir; not In any language In aoclltion to English, unless 
i.poclfIcally authorized (with /he cltl8rence of the AU1$tant 
Lep,t Adviser for Treaty Affairs). The note ol thB other govern• 

----------------- - - - - · ·--· -····- -- -

ment concerned may be In wr •1tever language that govern­
ment desires. 

723.6 Transmission of Signed Texts 
to Assistant Legal Adviser 
for Treaty Affairs 

a. The otllcar respon&lble tor the negotiation of a treaty or 
other agreement at any post Is responslble for insuring the 
most expedltloua transmlseion of tho signed original texl, 
together with all accompanying papers such as agreed 
minutes, e,cchanges of notes , plane, etc. (ind/caring full names 
of per:sons wt,o Signed), lo 11'\e Department tor the attention of 
the Autstant LeoaI AdvlHr tor Treaty Affairs; Prov1dt<J, tn.at 
where originals ilre not a.va llable accurate cenilied copies are 
obt.- lned and transmitted as in the case of the orlglnat. (See 
soc:tlons 723 .7/723.6, and 723.9.) The transmittal Is by airgram, 
not by transmittal slip or operations memorandum. 

b. Any officer in the Department having poueuton of or 
receiving from any source II signed original or certified copy of 
a treaty or agreement or of • note or other document con­
stItullng II part of e treaty or agreement must forward such 
documents immedlatoly 10 the Ass istant Legal Advi&er for 
Treaty Affairs . 

723.7 Transmission of Certified Coples 
to the Department 

When an exch~nge of dlplomatlc notes betwean the mission 
and• foreign government conetltutes an agreement or has the 
ellecl of extending, modlfytng, or terminating an agreement to 
which the United State& ts a party,• properly certlll_ad copy of 
the note from the m ission to the foreign government, and the 
signed original of the note from the fore ign government are 
sent. as soon ea pritlcable (indicating full names of per,oM 
who 1/gn•dJ to Iha Department for atton110n of the AUl_stant 
t.egal Adviser tor the Treaty Affairs . The lransmlllal Is by 
airgram, not by ttJngmlttal slip or operat loni memorandum. 

Likewise, If, in addit ion to the treaty 01 other agreement 
siunud . 1101t1:. rel11teu ther ... 10 arll e ... c.h;i,u,1~.J (l!ilht)r iJt the: 
same timP, , t,,,lc,rnhand, or thoroalter) , e properly cortit i~d COIJY 

(cop t•!I) r-• •hi! nntfl("' lr'll"'I th,. mls•tn" '" •h<P '"'• •--:~. r::·· ·, " ' 
""'111I Are lt;\ 11 :-,•11 ; 1t n •1 ·1; 1!• · l"le $1(11'(.>!J I'll') " ' • " '',1 o1• 11 ,, . •• . ... 

from lhe foreign g0vArnment. 
In each in$tat'lce, thO mission retains for lls files cert1f1ecl 

coprei. of the note exchanged . The U.S. note is prepared In ac ­
cordance witti the rules prt-scribed in the Correspondence 
Han<JbOOI< . The noto or the foreign government ii prepared in 

accordance with the style of the foreign ministry and usually 
in the lctn\juoge ot Iha! c-,untry . V\hc:ncvur practiColblo. ar , 
rangement; are made for the notes to bear the same dale. 

723.8 Certification of Coples 
If a c:opy of a note Is a part of an International agreement , 

such copy Is certified by a duly eommlutoned and qualified 
r=oreir,n Service Officer oil her (a) by a certification on the dOCU· 
ment Itself, or (b) by a separate certification •ttached to the 
document. A certification on the document Itself !s placed al 
the end ol the document. It Indicates, either typed or rubber 
stampod; that the document la • true copy of lhe orig inal 
sir,ned {or lnlttaled) by (INSERT FULL NAME OF OFFICER 
WHO S/ONED DOCUMENT), and II ,. slgneo by the certifying 
olflcer. If • certification Is typed on a separate aheet of paper. 
It briefly descrlbea tl"le document certified ana elates that It is 
• trve copy ot ll"le orig inal signed (or Initialed) by (FULL NAME) 
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,rid it Is 1ign.d 1nd dated by the certifying officer . The cer• 
11lfc•llon may be st•pled lo the copy of the note. 

723.9 Preparation of Coples 
for Certification 

For purposes of accuracy of the Oepartment't records and 
publication and reg istration, a cortllled copy musl be an exact 
copy of the sloned or iginal. It mu11 be mado either by 
typewriter (ribbon or c.arbon copy) or by lacslmlle reproduction 
on white durable paper (not by the dupllmat methoa) and mutt 
be CLEARL y LEGIBLE. In the case of notes, the eopy Shows 
the lot1erhead, the date and, II algnod, an ind ication of the 
signature or, If merely Ini tialed, the lnltia la wh ich appear on 
the or iginal. II ie euggas ted that , In the caso of a note from the 
mission to the fore ign government. the copy for certlflcallon 
and tranamlulon to the Department be macte at the aame time 
tho original Is prepared. If the copy 11 made at the ume time, 
the certificate prescribed in section 723.B may elate that the 
document Is a true and correcl copy of the signed original. If it 
is nol possible 10 make a copv at the same time tho original le 
prepareo, the certlflcale Indicates that the document IS a true 
and correct copy ot the copy on file In the mission. The word 
··(Copy)" Is not placed on the documenl whlc:h le being ctr• 
11fled; the word " (S igned)" le not placed before the Indication 
of signatures. Moreover, a reference lo the tran,mlttlng 
airg ram, auch as "Enc losure 1 to Alrgram No. 1e (ect.)", Is not 
placed on the cert ified document. The Identif ication of auch a 
document as an enc losure to an alrgram may be typed on a 
separate allp of paper and anached to the document, but In 
such a manner that II may be easily removed without defacing 
the documenl. 

724 TRANSMISSION OF 
INTERNATIONAL AGREEMENTS 
OTHER THAN TREATIES TO 
CONGRESS: COMPLIANCE WITH 
THE CASE•ZABLOCKI ACT 

All off icers will be especially Cl lllgent In cooperallng to 
assure compliance with Public Law 92·'403 "An Act to require 
that Internat iona l agreemenle other than treaties, hereafter 
entered Into by the United States. be trJn•mltted to the Con• 
greae within $il(ty da ys after l he execution thereof . " That Act , 

popul•rly lt.nown as the Cue-Zebloekf Act, approved Augu&I 
22, 1072 (86 Stat . 619; 1 U.S.C. 112b), provides as follows: 

The Secretary of Stttte ehall tr,nemlt to the Congreas the 
text of any International •greement other than • '1eaty, to 
which the United Statee la a party aa soon as practtc,ble 
afler aucl'I agreement hu entered Into force with respect to 
the United Statea but In no event later than alxty day• 
thereafter. However, any auch agreement the Immediate 
public d isclosure of whleh would In the opinion of the Presl• 
dent, be prejudlclal to the national HCurlty of the Uniled 
Statea &hall not be ,o transmitted to the Congress but aha II 
be transmitted to the Committee on Foreign Relations of the 
Senate aM tho Committee on Foreign Affairs of the House 
of Repreaent1tlvu under an appropriate Injunction of 
HCrtcy lo be removed only upon due not ice from the Prei. i· 
donl. 

725 PUBLICATION OF TREATIES AND 
OTHER INTERNATIONAL 
AGREEMENTS OF THE 
UNITED STATES 

lhe attention of all officers la directed to the reQuirement, 
of the Act of September 23, 1950 (6' Stat . 979; 1 U.S.C. 112a), 
which pro\lldee ae follows : 

The Secretary of Sta te ahall cauae to be cornplled, edited, 
lnde)(ed, and published, bcQlnnlng ae of January 1, 1950, a 
compllatlon enllUed "United Slates Treallea and Other In• 
lernallonal AgrHmenta," which ahall contain al1 treaties to 
which the Unlt&d Stales la • party that have been pro• 
claimed during eech calendar year, •nd all International 
agr.ements other than trealle, to which the Unllod States is 
a party that hnve been signed, procla imed, or with reference 
to which any other final formallty ha9 been executea, during 
each calendar year. The aa ld United S11tes Treatle~ and 
Olhar International Ag reemente shall bo legal evidence of 
the treatlea, tntornatlonu l agreements other than treaties, 
end procl1mat1ons by tho President of auch 1reat1es end 
ag reemonb, thoretn cont~lned, In all the courts of the 
United States , the several States, and the Terr itories and In• 
eular posseeslona of the United Statea. 
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