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general and specific, must be borne in mind, For instance,
the Israeli army dominates the entire governmental apparatus
in the Gaza Strip and West Bank, including the military
courts, The judges, some of whom have no legal training, are
all currently serving army personnel; they hear cases of a
political complexion, usually arising out of a conflict
between the detainee and the army, Fur ther, the prosecutor,
military court staff and most prosecution witnesses, are
serving in the Israeli army, The military court system allows
for neither a jury nor a court of appeal,

In these circumstances, it seems doubtful whether any
military tribunal could maintain complete independence and
impartiality, Certainly, all the defence lawyers who were
interviewed expressed profound scepticism about the real
independence and impartiality of 1Israeli military courts,
Inevitably, the rule of law is jeopardized to the extent that
practitioners and detainees seriously doubt the independence
and impartiality of the legal process within which they find
themselves,

CONCLUS ION

Although the Israeli military court system appears to
have many of the features of a fair system of justice, in
reality the justice it dispenses is seriously flawed,

Most of the defence lawyers who were interviewed,
attached special significance to two of the system's defects
examined in this paper, Firstly, they emphasized the critical
impor tance and injustice of the prolonged period of
interrogation to which a detainee may be subjected without
access to independent legal or medical assistance; most
detainees give a signed confession during interrogation which
it is extremely difficult to retract despite evidence that it
was extracted under duress, Secondly, the lawyers stressed
the apparent sustained partiality of many military court
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judges.

This study is not an exhaustive application of
international human rights and humanitarian law to the Israeli
military court system, Nonetheless, we have seen that a
detainee passing through the system suffers from significant
breaches of international human rights and humanitarian law,
The rule of law is diminished by all breaches of international
human rights and humanitarian law, but especially those, as in
the Israeli military court system, which are a routine feature
of state practice,
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safeguard the detainee, or at the detainee's own
request; such an order must be reviewed at 1least
every two months;

(iii) He has the right to wear his own .

clothes, unless contrary to proper order or
health;

(iv) He shall have the same meals as the
prison guards, not the other prisoners and shall
be allowed to purchase food from the canteen, if
any;

(v) He shall be medically examined at least
once a month and whenever else necessary;

(vi) He shall go out for exercise for two
hours each day, under the open sky;

(vii) He may receive washing and other
hygienic items, any newspapers and books approved
by the commander of the prison, and up to 400
cigarettes a month from outside, and may keep
items required for religious worship;

(viii) He may be allowed to work for his own
benefit;

(ix) He must make his own bed and keep his
sleeping place clean (this provision presumably
implies that he is to have a bed, and indeed the
Fourth Geneva Convention provides that the
detainee is to have sufficiently spacious and
well-ventilated sleeping quarters and suitable
bedding and blankets);

(x) He is entitled to 1/2 hour visits every
two weeks from clogse family members and from any
other relative at the prison commander's
discretion; the prison commander may also permit
"special' visits or more frequent visits at his
discretion;

(xi) He is entitled to see his own lawyer on
request, such visit to be arranged as soon as
possible, but +the prison commander may suspend
such visits for up to 15 days for reason of the
security of the area.

(xii) He may send up to 4 letters and 4
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postcards a month, excluding those to his lawyer
and to the military authorities, and may receive
unlimited mail through the prison . commander,
although the commander retains the right to
prohibit receipt or sending of mail if ‘necessary
for the security of the area.

(xiii) Most importantly, Article 19 provides
that the detainee must be informed of these
regulations as soon as possible after his
internment and he is entitled to see and take a
copy of them.

It should be noted that while some of these
provisions are subject to the discretion of the
Prison Commander and others can be suspended for
security reasons, many are mandatory under all
circumstances.

Since the regulations were issued only as
administrative detention was being phased out in
1982 it is too early to assess fully their effect.
Initial indications were that many provisions were
not being implemented, as the case of Ziad Abu
'Ein illustrates.

The detainee Ziad Abu 'Ein's lawyer, Jonathan
Kuttab, visited him in Hebron prison where he was
being held, seven days after his initial
detention. He reports that when he spoke of the
regulations he found that Abu 'Ein had no
knowledge of them and on going into further detail
it was clear that few of the regulations concerned
with differentiating Dbetween administrative
detainees and ordinary prisoners were being
observed, other than his being kept isolated from
other such prisoners.

Abu 'Ein was indeed being kept apart from
other prisoners of different status, but since
there were no other administrative detainees in
the prison he was in effect being held in solitary
confinement at the time of writing. This situation
was quite wunnecessary since it would require
little effort to transfer either him or one or
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more of the other detainees in the West Bank to
ensure that none were confined alone.

His living accomodation was a cell without a
bed or any other comforts. His food was the same
as that given to other prisoners, not as that
provided to the Jailers as required by  the
regulations. Far from being allowed to exercise in
the open air for 2 hours daily, he was permitted
one hour of exercise per day inside. Neither he
nor his family were informed of the special
provisions entitling them to supply him with items
from outside.

Mr Kuttab states that he asked the prison
guards why these provisions had not been complied
with and was +told that it was "for security
reasons”. When he pointed out that many of these
provisions are mandatory and cannot be suspended,
they referred him to the Prison Commander. When he
asked the Prison Commander why Abu 'Ein had not
been shown a copy of the regulations and why they
were not being complied with and asked him to
rectify the situation, he was told to write to the
Prison Services Authorities, the central body in
charge of prisons conditions. This he did, and at
the time of writing he is stil]l awaiting a reply.

The initial failure to implement the new
conditions may however be in part due to
bureaucratic failure to communicate the new
regulations to the prison authorities. Some of
those more recently detained report that their
conditions are now better than those of other
detainees. They do now have two hours or more of
exercise daily; they have been allowed to receive
clothes from their families, though some bedding
sent by families has been returned; fortnightly
visits are allowed, but the detainee 1is always

closely attended by guards and separated from his
visitors by bars; medicine may not be brought in,
but families are requested to provide a medical
certificate if they think medicine is required and
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this will be considered by the prison doctor; the
food provided is still that given to other
prisoners not that provided to the guards. Since
there are now large numbers of administrative
detainees they are not in general being kept in
solitary confinement, but Ziad Abu 'Ein. remains
isolated.

Although conditions thus seem to have
improved to some extent, the generally punitive
attitude of the authorities to the administrative
detainee 1is illustrated by their reaction to a
request made on compassionate grounds to the
authorities by Ziad Abu 'Ein's family. On Abu
'Ein's re-arrest his mother suffered a major
stroke and was admitted to hospital. While she was
still conscious but in a rapidly worsening
condition Abu 'Ein's brother asked permission for
Ziad to be allowed to visit her in hospital. This
request was rejected. A repeated request for a
visit, as his mother went into a coma, was under
study for about three days until she finally died.
An urgent appeal for permission for Ziad to attend
the funeral was supposedly granted, but despite
this Ziad was never in fact released from the
prison for the funeral.

It 1is clear that the practical problems in
escorting a single prisoner to hospital for such a
visit or to a funeral does not present
insurmountable obstacles, and in the light of the
claim that Israel regrets impinging on the freedom
of the individual the decision seems extraordinary
and even vindictive. Furthermore it contrasts
strangely with the +treatment accorded to the
accused 1in the Jewish terrorist trials in 1984/5,
who were charged with serious criminal offences.
One of the accused was released to attend his
son's Bar Mitzvah ceremony, while another was
allowed out for the Rosh Hashana festival and
several were taken for a swim by their guards
after a court hearing.
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The initial impression is that some
administrative detainees are now receiving better
treatment than that accorded to other prisoners.
Some  provisions specified in the  military
regulations remain to be implemented however, and
at least one detainee, and possibly more, are
effectively suffering the punitive measure of
solitary confinement, possibly over a long period
of time, and that "in a situation where the
detainee knows of no limit to the duration of his
imprisonment.

CONCLUSION

Administrative detention was described by the
then Attorney-General, Yitzhak Zamir, as "an
exceptional measure of great severity because of
its harsh impact on the freedom of the person”. He
added +that the decision to implement it was
arrived at as a result of balancing "the need to
defend state and public security and the need to
respect the freedom of the individual person”

4).

(4) In this report an attempt has been made to
assess whether the reintroduction of
administrative detention to the West Bank is
justified in the 1light of that balance, and
whether, in view of the admitted severity of the
measure, the detainee's interests are adequately
safeguarded by the military orders in force in the
West Bank. These questions were considered in the
light of local and international law.

Although Article 78 of the Fourth Geneva
Convention authorises the use of administrative
detention in limited circumstances, Article 6 of
the Convention provides that this article shall
cease to apply one year after the general close of
military operations. It is argued that this
article cannot therefore be used to justify the
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use of administrative detention in the West Bank
where the occupation is in its 19th year.

Even where +the Fourth Geneva Convention
permits administrative detention it can only be
imposed for 'imperative reasons of security' and
this 1is echoed in the Military Orders in force in
the West Bank, which authorise it only when
required 'for reason of the security of the area
or public security'. In addition both courts and
Israeli sources concerned with implementing the
law have repeatedly stated that it is to be used
only as a preventative, not as a punitive measure.

Israel does undoubtedly have a  security
problem arising out of its occupation of the West
Bank, but, as admitted by the Israeli Vice-
Premier, the present 1level of unrest is by no
means the worst in Israel's history. Acts of
resistance during the 1982 invasion of Lebanon
were much greater but far from making use of such
stringent measures, the use of administrative
detention was actually phased out. On the other
hand the pressure on the Israeli government from
settlers to take repressive measures against the
Palestinian inhabitants of the territories is
ever-increasing. It seems likely that it is at
least partly in response to these demands that
administrative detention has been reintroduced,
and not to satisfy immediate imperative security
needs. If this is so, however expedient a measure
it be, it is not justifiable in international law.

The review procedure provided by the military
orders appears on the face of it to provide
considerable opportunity for the detainee to
challenge the order, Dbut there are many features
which together combine to render the review in
most cases little more than a formality.

The detainee is faced throughout the
proceedings by 'security reasons' behind which he
cannot look, and which he is effectively unable to
challenge. Security reasons Jjustify his initial

33






1.

REFERENCES

Golda Meir, Moshe Dayan, and Meir Shamgar, the
present President of the Israeli Supreme Court,
were all held under administrative detention
during the British Mandate.

Quoted by Dershowitz, Alan in 'Preventative
Detention of Citizens during a National
Emergency - A Comparison between Israel and the
United States', Israeli Yearbook on Human
Rights Vol.1 (1971) p.313.

Professcr Y.H. Klinghoffer quoted by Alan
Dershowitz in op.cit. p.314.

See  explanatory memorandum issued on the
tabling of the Emergency Powers (Detention) Law
57%9-1979 before the Knesset: (1977/78) Hatzaot
Hok (Bills of the State of Israel)(no.1360)294.
See National Lawyers Guild, 'Treatment of
Palestinians in the Israeli-Occupied West Bank
and Gaza', (New York, 1978) p.81/2 and
Shtereet, Simon 'A Contemporary Model of
Emergency Detention Laws: an Assessment of the
Israeli Law', IYHR Vol.14 (1984) p.187 both of
which cite numbers of those administratively
detained at various dates obtained from
different sources.

Military Order 378 Article 78.

See for example Amnesty International Report
1980 p. 339, the National Lawyers Guild,
op.cit. p.79-82, UN General Assembly Resolution
36/147 C7(g) of 16.12.81 and UN Commission on
Human Rights Resolution No. 14,B, (XXXVII) of
11.2.81, as well as Israeli individusals such as
the Jjournalist and writer Amos Kenan and the
lawyer Felicia Langer.

In October 1984 Amnesty International published
a report entitled 'Town Arrest Orders in Israel
and the Occupied Territories’' in which they
concluded that "Although town arrest orders may
only be issued when they are deemed by the

36

military authorities to be essential for
reasons of security, Amnesty International
believes that the curtailment of these people's
freedom of movement is in many cases a
punishment for their non-violent -political
activity. Amnesty International is also
concerned that they are restricted without

being formally charged or brought before a
court of law."”

9. Law in the Servite of Man maintains a regularly

updated 1list of all those subject to such
restriction orders. See also a report by
Amnesty International 'Town Arrest Orders in
Isra§1 and the Occupied Territories', (London,
1984 ).

10.0n 20 May 1985 Israel released 1150 political

prisoners in exchange for the release of 3
Israelis captured in Lebanon by the DFLP-GC.

11.MacDermot, Niall (Secretary-General of the

International Commission of Jurists), Draft
Intervention on Administrative Detention to the
UN Commission of Human Rights, ICJ Newsletter
No. 24, Jan/March 1985, p.53.

12.The General Assembly of the United Nations and

most governments in the world, including that
of the United States, hold that the Fourth
Geneva Convention of 1949 Relative to the
Protection of Civilian Persons in Time of War
is applicable to the occupation of the West
Bank. Israel however maintains that the
Convention is not applicable to the occupation,
but declares that it voluntarily observes the
humanitarian provisions of the Convention.

13.Pictet, Jean, 'Commentary to the Fourth Geneva

Convention', (ICRC, Geneva, 1958), p.367.

14.MacDermot, Niall, op. cit. p.52.
15.The Jerusalem Post, 6 September 1985,
16.5ee Shehadeh, Raja and Kuttab, Jonathan, 'The

West Bank and the Rule of Law', (Geneva, 1980),
p' 24"5'

37












confinement based upon his own request.

(¢) If the commander orders that the detained
person be held in solitary confinement he must
reconsider this order at least once every two
months, or before that if he is requested to do so
by the detained person and he finds that there is
reason for the reconsideration.

(d) After a detained person has been kept in
solitary confinement for a period exceeding three
months he shall have the right to object before
the commander of the area to the 1last decision
taken by  the commander for  his solitary
confinement, and in such a case the commander of
the area may, at his own discretion either order
the continuation of the solitary confinement or
its cancellation.

(e) The-commander shall not order the solitary
confinement of a detainee for a period exceeding
six months except after obtaining a confirmation
from the commander of the area.

Clothing

4. (a) The detainee may not wear any badges or
symbols other than those used for religious
purposes. Such items must be made of material and
be of a size that is reasonable and common.

(b) The detainee shall not wear any official
uniform.

(¢c) The detainee has the right to wear his
private clothes in prison unless there is
something in them that is contrary to proper order
or health.

(d) A person who is detained in a military
compound shall wear the clothes that are given +to
him by the commander.

Receiving Clothes and Foodstuffs

5.(a) A person detained in a prison shall be given

the meals that are offered to the jailers there.
(b) If +there is a canteen in the place of
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detention the commander may permit, the detainee to
buy his materials from there.

(¢) Food shall not be prepared for the detainee
in a manner other than is provided in this article
except with permission from the commander.

Medical Examination and Care

(a) The detainee shall be examined once a month
by the doctor who is appointed by the commander
and also at any other time when it is necessary.

(b) The detainee has the right to receive
medical care and medical items that are
necessitated by his medical condition.

(¢c) 1If the doctor determines that the health of
the detainee or his life is in danger and the
detainee refuses to receive the care which is
decided on by the doctor the necessary force may
be used to carry out the doctor's instructions in
the presence of the doctor.

Exercise

7. (a) The detainee shall go out to exercise under
the open sky for a period of not less than two
hours daily. However the commander may, based on
the request of the detainee, relieve him of the
obligation to go out for exercise if he finds that
there is a reasonable reason for that.

(b) The commander may order that the person not
g0 out for exercise for a period not +to exceed
three consecutive days at a +time, if he is
convinced that that is necessary for reasons
dictated by the security of the area or the
discipline in +the prison or the care for the
safety or health of the detained person.

(¢) The commander shall specify the manner of
the exercise.

The Right to Receive Personal Possessions

8. (a) The detainee may receive from the commander
personal items from the items that he deposited
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from the text of article 12 concerning visits by a
lawyer to the detained person.

Visits to a Detainee by a Lawyer

12. (a) If the detained person asks to meet a
lawyer to conduct his legal affairs, the commander
must permit that as soon as possible and in the
place that is appointed by him.

(b) The commander, with the approval of the
area commander may prohibit any meeting with the
lawyer for a period not exceeding 15 days if he
is convinced that there are reasons of the
security of +the area that require such a
prohibition.

(¢c) The provisions of Article 13 shall not
apply to a visit by a lawyer under this article.

Presence During a Visit to the Detainee

13. (a) Any person delegated by the commander
shall be present throughout the visit if the
commander 1is convinced of the necessity of his
presence for reasons required by the security of
the area, public safety, or security in the
prison.

(b) A person who is so authorized, may halt
the conversation of the visitor with the detained
person 1if he is convinced that such conversation
must be interrupted for reasons required by the
safety of the area, public safety or security in
the prisons and he may take all other reasonable
megsures to prevent any harm to them occasioned by
the visit.

(¢c) The detained person may present an appeal
against the interruption of his conversation to

the commander who may, at his discretion, decide -

whether to permit the continuation of the
conversation or its termination.

Letters
14. a) A letter under this article shall mean
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anything written or typed or drawn, or
calligraphy, or the wuse of any other means to
transmit numbers, words or figures. .

(v) The detained person shall not issue or
receive any letter except through the commander.

(c) The detained person may send four letters
and four postcards every month to a person outside
the prison and he may send them more freguently by
a permission issued by the commander at his
discretion.

(d) The number of letters mentioned in
subparagraph (a) shall not include letters sent by
the detainee to the authorities of the area
command, the authorities of the State of Israel or
to his lawyer.

(e) Despite what is written in subparagraph
(a) the detained person may not send the books and
newspapers which he has received to outside the
prison except by permission given by the commander
at his discretion.

(f) The detained person may receive letters
sent to him from outside the prison.

(g) The commander may exercise censorship
over the letters.

(h) The commander may prohibit the sending of
any letter, all of it or part of 1it, by the
detained person, or his reception of it if he 1is
convinced that the security of the area so
requires and he may do with the letter whose
sending or reception he has prevented, as he deems
fit.

(i) The commander may refrain from informing
the detainee that he has failed to send or deliver
to him a letter if he is convinced that the
security of the area requires it, except for a
letter that is sent to or from one of his
relatives mentioned in Article 11(a)(i).

(k) The provisions of subparagraphs (g)(h)and
(i) shall not apply to letters sent to the lawyer
who 1is the legal representative of the detainee
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APPENDIX

PUBLISHED AND UNPUBLISHED CORRESPONDENCE
CONCERNING VIRGIL FALLOON'S ARTICLE
FOLLOWING ITS PUBLICATION IN
“INDEX ON CENSORSHIP"

I Article by columnist philip Kleinman iﬂ. the "Jewish
Chronicle® (London) of_gl July 1984,

TRUTH ~ BUT NOT ALL THE TRUTH

.Index on Censorship is a respected publication which
numbers among its directors bDan Jacobson and ‘Stephen Spender,
When the magazine devotes, as in its current {[August 1984}
issue, six pages to Israeli censorship in the occupied
territories, it deserves to be taken seriously,

Or, at least, that is what you might think, Having read
it, I am not so sure, Nor am I sure that George Theiner, the
editor, has done his job properly,

That 1s not because any of the material printed is
completely untrue, I believe most of it to be factually
correct, But there are at least three flagrant examples of
suggestio falsi, an overell offence of suppressio veri and an
atrocity story which should have been checked out and
apparently was not,

Israel is not Russia or Iran, Reporters do not have to
smuggle information out, relying on one-sided accounts because
it is impossible to get two sides, If, in a relatively open
society, they are free to ask questions and compare evidence,
they are under some obligation to do so,

One of Theiner's correspondents is "not in the
conventional sense a reporter at all, but that does not change
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the moral situation, The lorigest of three linked pieces is by
virgil Falloon, described as a legal research volunteer on the
West Bank, He detalls the censorship rules, which are both
strict and criticisable, especially in regard to military
powvers to enforce them,

According to Falloon, the military seized 800 books from
one Arab widow's home and burned them on the spot together
with family records, That is the atrocity story, The
official version of this alleged incident is not supplied;

Because permission is required for the distribution of
any publication, Falloon says West Bankers who read economics,
history or 1literature are "in jeopardy of sclective and
arbitrary prosecution,” This suggests that Israel has blocked
educational development, The opposite is true, The four West
Bank universities have all been created since the occupation,

Falloon mentions the banning of a book by former deputy
Premier Yigal Allon, He does not reveal that the Arabic
translation contained a violently anti-Israel preface,

Similarly, when Roger Hardy, in a shorter, accompanying
article, refers to a Nev York Times report that Orwell's
"1984" was banned, he does not explain that the report was
based on a clerical error of December, 1976, confusing books
banned and permitted, and that the error was rectified the
following month,

A third piece 1is about the banning of books, by the
talented Palestinian poet, Mahmoud Darwish, but does not
mention that some contain direct incitement to hatred of
Israelis, Nothing 1in Theiner's magazine indicates that the
occupation and the censorship are the direct results of a war
of survival,

Nor is the reader told that, whereas before June 1967
there was only one Arabic daily in the West Bank and East
Jerusalem, there are now four, plus seven periodicals,
According to a study reported in the Jerusalem Post, the pro-
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PLO journals--yes, they exist, even under the occupation--
write about Israel and 1Israelis with regular and total
hostility,

11, Letter from the Editor of "Index On Censorship", George

Theiner, _i_rlthe "Jewish Chronicle® _o_f__1_0 August 1984,

A PARADOX OF FREEDOM
Sir,

In his "Media™ piece (July 27) philip Kleinman takes us
to task for our recent coverage of militarylcensorship on the
West Bank, The article was called "Truth--but not all the
trutﬁ."

If one wanted to play this game, one could likewise
accuse Mr, Kleinman of giving only some of the truth when, for
instance, he describes virgil Falloon, the author of the
report we printed, as "a legal research volunteer on the West
Bank," omitting the rest of the description given in “Index"--
namely, that he works for the organisation Law in the Service
of Man, the West Bank affiliate of the 1International
Commission of Jurists in Geneva (surely not an unimportant
dctail when the author's credibility is being questioned); or
again when he fails to make it clear that Roger Hardy's
"accompanying article" was, in fact, a review of an
authoritative report on “Israeli Censorship of Arab
Publications" commissioned by the New York Fund for Free
Expression and compiled by the former deputy mayor of
Jerusalem, Meron Denvenisti,

I readily agree with Philip Kleinman when he tells wus
that "Israel is not Russia or Iran"--that is why, when writing
about Israel, we deal, not with writers and others languishing
in prisons and labour camps or being tortured and executed,
but with subjects like the censorship of Arab publications,
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#e did not explain, as Mr, Kleinman would have us do, that
°the occupation and the censorship are the direct results of a
war of survival," having sufficient faith in the intelligence
and general knowledge of our readers to believe that they are
aware of the background,

Maybe we have shown too much faith; we have certainly not
perpetrated a suppressio veri, Ir, Kleinman has chosen not to
notice the box with a gquote from the "Guardian® which started
with the words "It is a fact of 1Israel's life that
notwithstanding the incessant attacks on its own people and
property, it is expected, and its own people generally expect
it, to show a high standard of justice and law enforcement
when Israelis are the offenders,*

We see our job as presenting -the fact{s on censorship
anywhere in the world, In doing so we appreciate that the
relative freedom and the ease with which information can be
obtained and transmitted in free societies sometimes leads to
paradoxical situations, so that Israel gets far more column
inches in our chronicle section than, say, East Germany, while
Albania will appear rarely, if at all, We have on several
occasions gone out of our way to point out the paradox--most
recently in the issue in which the article on Israel appeared:
wcountries which have considerable margins of freedom, such as
Egypt and Iérael," wrote our Middle East specialist, "figured
constantly in our reports last year, even though the very fact
of such reports means more freedom in those countries than
among most of their neighbours,*

George Theiner
Editor, Index on Censorship
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I1I, aArticle by Philip Kleinman in the “Jeuish Chronicle" of
17 August 1984,

FAITH IS FINE, BUT IGNORANCE RULES

George Theiner, editor of Index on Censorship, should
pull his socks up, Three weeks ago I pointed out several
specific distortions of fact in his August issue, largely
devoted to censorship on the West Bank, His letter to this
paper last week failed to mention, still less justify, any of
them, Since then the Observer has quoted 1Index without
comment, '

Theiner replied only to my general criticism that his
magazine contained no indication that "the occupation and the
censorship are the direct results of a war of survival,"
Indei, he wrote, had "sufficient faith in the intelligence and
general knowledge of our readers to belicve that they are
avare of the background,"

His faith is touching, but I cannot share it, A feature
of recent media coverage of the Middle East is the ignorance
revealed even by some specialist journalists of the history of
the Arab-Israeli conflict, The point is brought out in an
excellent new research report on "The Lebanon War and Western
News Media" written by Dr, Yoel Cohen and Dr, Jacob Reuveny of
Bar-Ilan University and published by the Institute of Jewish
Affairs,

Theiner also reproached me for having failed to spell out
the precise credentials of his contributors, as if that made
their mistakes more forgivable, He overlooked the fact that,
while they had 8,000 words to make their case, I had only 500
words to comment on it, Lack of space accounted for another
ommission of mine,

Because I used all of my July 27 column to talk about

Index's propaganda barrage, masguerading as objective
reporting, I had no space to refer to the publication of a
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long article by Lynn Reid-Banks in the Sunday Telegraph of
July 22 which I would categorise as objective reporting. In
it she summarised conversations with both Jews and Arabs on
the West Bank,

If I go back to her article now it is because it stood in
interesting contrast to the spate of recent ®Israeli rotters,
Arab victims® pieces to which I have previously drawn
attention, (David Hirst was back playing that game in a
series of three Guardian articles this week,)

While not hiding her distaste for Gush Emunim, Lynn Reid-
Banks made clear what is so often concealed, namely that ®"not
all Arabs on the Vest Bank are poor and downtrodden® and that
quite a few of them despise the PLO, holding it responsible
for their troubles,

Finally let me recommend a Jerusalem Post article by
Hirsh Goodman which should be required reading for anyone like
George Theiner whose awareness of the Middle East background
seems incomplete, Meir Kahane's election to the Knesset,
wrote Goodman, was "a result not only of blind hatred of Arabs
in Israel, but also of blind Arab hatred of Israelis," The
youngsters who had voted for him had grown up in an
environment of “"constant opposition by all except Sadat and a
few moderate Palestinians, most of whom have paid with their
lives for their moderation,“

On Vednesday The Times printed a long-winded retraction

of a story alleging Israeli soldiers killed a Lebanese child,
More about this next week,
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Iv, Letter from George Theiner_iﬂ the "Jewish Chronicle" of 24
August 1984,

® INDEX"™ AND CENSORSHIP
Sir,

I really don't want to take up your space by exchanging
fire with Philip Kleinman ad infinitum, but I cannot allow his
attack last week to go unanswered,

Briefly then, it just won't do to dismiss as “Index's
propaganda barrage® two serious reports on censorship on the
West Bank--one commissioned by an organisation in Israel which
works with the International Commission of Jurists in Geneva,
the other published by the Fund for Free Expression in Rew
York and written by the former Deputy Mayor of Jerusalem,
Meron Benvenisti, Philip Kleinman may have had only 500 words
at his disposal, but that is no excuse for making it appear as
if “Index" got all this information from some unidentified
“"correspondents™ and was out to malign Israel,

And a final point: just because, as Kleinman rightly
says, Israel 1s not Russia or Iran, when we write about it--
just as when we write about Britain, the USA, or‘any other
democratic country=--we tend to set our sights somewhat higher
and expect such countries to behave that much more correctly
where censorship (and human and civic rights in general) is
concerned,

George Theiner
Editor, Index on Censorship
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V. Letter from R, R, Goldstone in the "Jewish Chronicle” of 24
August 1984,

Sir,

rerhaps George Theiner, editor of Index on Censorship,
would 1like to explain why my own private protest three months
ago, based on two free copies of "Index," dated August 1983
and February 1984, were ignored, I made the point that a
disproportionate number of colunn inches were devoted to
Isracli censorship--far more than for any other country,

Since the August 1983 copy gave sources of its world-vuide
reports, which were no 1longer given in the February 1984
issue, I wondered 1if the appointing of an 'Arab researcher
Haifaa Khalaffah had anything to do with the change, The
“Middle East International,¥ no doubt Arab-inspired, was
quoted as the source of three items on Egypt, a half-column,
and four items on Israel and the Occupied Territories, a
colunn and a half,

The Director'*s report, page 45 in this same issue,
welcomes the researcher and in the February 1984 issue her
name appears on the permanent staff list for the Middle East,
a new appointment,

Sources were not given in this issue and there was no
report on Egypt, But once again Israel and the Occupied
Territories received pride of place with a column and a half,
The Arts Council help to fund this publication, which means
that we are funding an anti-Israel publication through our
taxes,

Early this year I wrote to Sir Angus Wilson, the writer,
a patron of "Index,* asking him to deal with the matter and he
passed on ny complaint, Since then, in spite of a direct

letter and further reminder, the silence has been deafening.

Therefore, I have concluded that "Index® is biased, anti-
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Israel, pro-Arab, and I do not choose to support it
financially as I had originally intended,

R, R, Goldstone
102 Claremont Road, E?7

VI, Article by pPhilip Kleinman in the “"Jewish Chronicle" of 31
August 1984,

TIPPING SCALES AGAINST ISRAEL

Index on Censorship may have a small circulation, but the
letter from its editor, George Theiner, published in this
paper last week, illustrated much of what is wrong with
present-day media coverage of Israel,

Five weeks ago, I pointed out several specific
distortions in an 8,000-word anti-Israel propaganda barrage
(yves, I persist in calling it that) carried in his magazine,
He has now written twice to the Jewish Chronicle, but has
still made no attempt to prove the truth of those‘allegations
I challenged,

I could, of course, be wrong, but at least I took the
trouble to do some checking, Theiner does not appear to have
bothered to do any checking of his own, Worse still, he does
not acknowledge that he ought to have done so,

Conclusion one: these days you can believe anything, and
print 1it, 4if it is defamatory of Israel, Never mind if it
turns out to be lnaccurate; only the Zionist minority will
object, and who cares about them?

Theiner declared last week that when Index wrote about
Israel, "just as when wve write about Britain, the USA or ~+*-
other democratic country, we tend to set our sights somew.u.



higher and expect such countries to behave that much rmore
correctly" (than Russia or Iran),

Conclusion two: Israel may be engaged in a 1long-term
struggle with implacable enemies who routinely go in for
repression of the worst kind, but it's perfectly OK to
concentrate on the sins of the former while ignoring those of
the latter, If the balance of Western public opinion thereby
swings against the Jewish State and in favour of a collection
of undemocratic thugs and tyrants, you can't blame respectable
people like editors or TV producers,

As has often been pointed out, the relative openness of
Israeli society makes it easy and safe for Vestern journalists
to study its fallings--while blithely disregarding its
virtues, vhich don't make such exciting copy,

Poking your nose into the affairs of Israel's neighbours
is neither easy nor safe, Which may be why we had another
nice colour piece from The Times®' Robert Fisk last week based
on conversations with young Israeli soldiers in ILebanon, but
not one about young Syrian soldiers, Strangely--or perhaps
not so strangely--the Israeli boys all, it was implied, knew
English, Here's a suggestion for Charles Douglas-Home, editor
of The Times, Give Fisk a few months off to learn Hebrew--
he's a clever fellow, he can do it--and then move him to, say,
Tel Aviv or, better still, Ashdod with a brief to find out
vhat really makes Israelis tick and write about it,

I would suggest the same evperiment for The Guardian's
David Hirst, except that, on the evidence of his recent series

of features. on South Lebanon, I suspect llirst's dislike of

Israel is so ingrained as to be immovable,

In the New Statesman, Claudia Wright wrote indignantly
(natch!) about "extortion" by the pro-Israel lobby in the US,
which "has been asked to drop all customs' duties® on Israeli
goods and to do so before the Presidential election, She saw
no way such an agreement could possibly benefit the US itself,

VII, Letter from George Theiner in the "Jewish Chronicle® of
21 September 1984,

Sir,

Mr, Kleinman's charges against "Index on Censorship® have
grown into a wide-ranging attack on its accuracy and political
impartiality, “Index" has becn thoroughly misrepresented and
this forces me to reply at length,

Mr, Kleinman began his criticism of "Index on
Censorship’s" recent article on Israeli censorship by saying
he was not sure that I had done my job properly, He went on:
"That is not because any of the material printed is completely
untrue, I believe most of it to be factually correct, But
there are at least three flagrant examples of suggestio falsi,
an overall offence of suppressio veri and an atrocity story
which should have been checked out and apparently wvas not"
(July 27).

His 1latest charges (about the same material) are more
general and more serious: "an 8,000-word anti-Israel
propaganda barrage,” He accuses "Index" of distortions,
concentrating on the sins of Israel, disregarding iﬁs virtues,
ignoring the sins of Israel's enemies (August 31),

Mr, Kleinman also rebukes me for not answering each of
his points, I shall now do so,

1, The "atrocity" story vhich "should have been checked
out and apparently was not", It is not an atrocity story; it
concerns the burning of 800 books and was given as an example
of the extremely wide-ranging and arbitrary powers of the
military authorities, "The official version of this alleged
incident i3 not supplied,* adds Mr, Kleinman, If he beliecves
the incident to be a fabrication, he should say so and state
his reason, What makes him think the story was not “checked
out* by the writer? (I imagine the editor of the "Jewish
Chronicle®, 1like most editors, does not "check out™ all the
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facts asserted in his reporters' stories, The writer |is
competent or not,)

2. Mro Kleinman's second complaint concerns the
concluding sentence of Falloon's "Index" article, which went
as follows: "Apart from these attempts at suppressing

‘political' publications, Israeli military censorship orders
and enforcement practices place West Bank Palestinians who
choose to read publications on cconomics, history, and the
humanities, or novels, poetry and the like, in jeopardy of
selective and arbitrary prosecution and punishment .for
practices -- i,e.,, the exercise of literacy -- which pose no
real challenge to 'security and public order',."

Mr, Kleinman paraphrases this and comments: "This
suggests that Israel has blocked educational development., The
opposite is true,"

The suggestion is Mr, Kleinman's, The exercise of
literacy is not the same thing as education; the article is
clearly about censorship and not about education, Hr,
Kleinman is setting up an Aunt ‘Sally in order to dispose of
it,

3. Among over 1,000 titles banned by the military
authorities, one is the Arabic translation of a book by former
Deputy Premier Yigal Allon, Mr, Kleinman says: "“He (Falloon)
does not reveal that the Arabic translation contained a
violently anti-Israel preface,"

I don't yet have a copy of this edition to hand, Had Mr,
Kleimman himself read the full Arabic introduction before
writing his article? We will see what was actually written
when the text is found, And what of the other banned titles?

4, Mr, Kleinman complains: "then Roger Hardy, in a
shorter accompanying article, refers to a 'New York Times®
report that Orwell's '1984' was banned, he does not explain
that the report was based on a clerical error of December
1976, confusing books banned and permitted, and that the error
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was rectified the following month,”

Roger Hardy, tovards the end of his review of a survey
directed by Meron Benvenisti, former Deputy Mayor of
Jerusalem, entitled "Israeli Censorship of Arab Publications,®
wrote: "After Anthony Lewis, of the 'New York Times', pointed
out that even Orwell's '1984' was prohibited on the West Bank,
the censor cancelled the lists issued before 1977, and in 1982
issued a master list comprising Arabic titles only,"

It took Anthony Lewis's column to galvanise the Israeli
authorities to revise the confused lists of banned books, The
appearance of Orwell's "1984" on the banned list exposed the
Israeli authorities to ridicule; and incidentally indicated
the degree of confusion. Perhaps the mistake was subsequently
corrected in the way Hr, Kleinman says it was, but what a
mistakel

Se Mr, Kleinman writes: “A third piece (i,e,, article)
is about the banning of books by Mahmoud Darwish, but does not
mention that some contain direct incitement to hatred of
Israelis,”

Mahmoud Darwish's books are banned in the West Bank
because they give encouragement to the Palestinian cause, As
Meron Benvenisti's survey states (page 128) -- and koger Hardy
quoted this -« "Poetry and fiction connected even indirectly
and symbolically with Palestine is banned," The survey goes
on to say: "Practically the entire range of human emotions
connected with the Israeli-Palestinian struggle is perceived
(by the Israeli military censor) as a 'call for action'.," The
survey emphasizes -- and Rogery Hardy quoted this, too -- "It
may be that only 3-4 per cent of imported titles (of books)
are censored, but the titles represent 100 per cent of all
works that express, instill or foster Palestinian-Arab
national feelings and national heritage,*

6e Mr, Kleinman charges that "Index" did not tell its

readers that “whereas before June '67 there was only one
Arabic daily in the West Bank and East Jerusalem, there -are
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now four, plus seven periodicals,"

I refer Hr, Kleinman to Mr, Benvenisti, page 35,
"Jerusalem was the press capital of Jordan until the early
1960s, Of six dailies published in the Hashemite Kingdom,
only one {'al-Urdan') was published in the capital, Amman, and
five papers were published in Jerusalem,.,. The number of
regular publications (now) is three dailies, five weeklies,
four bi-weeklies and monthlies, as well as numerous irregular
publications,”

To summarise 1-6: the first charge does not stand up to
examination; the second, about education, is a red herring;
the third remains open; the fourth adds a fact which, if true,
doesn't invalidate or weaken Hardy's statement; the £ifth
gives a misleading alternative explanation which, even if
true, would still fail to explain the banning of all Darwish's
books; the sixth point is misleading,

The most serious charge against "Index" comes in Mr,
Kleinman's column of August 31, vwhere he writes: “Israel may
be engaged in a long-term struggle with implacable enemies who
routinely go in for repression of the worst kind, but it's
perfectly OK to concentrate on the sins of the former while
ignoring those of the latter, If the balance of Western
public opinion thereby swings against the Jewish State and in
favour of a collection of undemocratic thugs and tyrants, you
can't blame respectable peoplc like editors or television
producers, As has often been pointed out, the relative
openness of Israelil society makes it easy and safe for Western
journalists to study its fallings, while blithely disregarding
its virtues, which don't make such good copy.*

Considering that as recently as April of this year we
carried an article with the title "Repression in 1Iraq and
Syria® and sub-titled "Recent reports,,.point to torture,
special courts and hundrcds of executions®™ and accompanied by
boxes such as "Iraq: torture and death®™ and "Iraqg: writers
arrested,” while a sub-title on Syria read "Mass slaughter," I
fail to understand how Mr, Kleinman can justify his repeated
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accusation that “Index" criticises Israel but ignores the
misdeeds of its enemies,

(ie also complains that we disregard Israecl‘s virtues,
While "Index*, by its very nature, is in the business of
berating governments rather than praising them, there has been
praise for Israel in the articles by Tom Segev and Professor
Gershon Weiler -= to the extent that we have been accused of
being pro-Zionist because we printed them!)

If Mr, Kleinman had taken the trouble of looking at
“Index's” publishing record, he would have scen that the "sins
of Israel's enemies" have certainly not been ignored: there
have been 17 articles about Israel and 75 about the rest of
the Middle East; General, 7; Algeria, 2; Bahrain, 1; Egypt,
14; 1Iran, 20; Iraqg, 5; Kuwait, 1; Lebanon, 2; Libya, 4;
Morocco, G; Saudi Arabia, 4; Syria, 3; and Tun{sia, 6

“Index" is neither anti~Israel nor pro-Arab, It reports
on the work of censors in such diverse countries as Poland,
Turkey, the USSR, Argentina, South Africa, Britain and the
USA, and publishes examples of banned writing, At different
times it has been described as pro-Zionist, pro-Marxist and
pro-capitalist, It is none of these, By misconstruing as
hostile propaganda criticism which is made in good faith, Mr,
Kleinman deludes himself and his readers -- and comfortingly
removes the need to consider unpalatable facts,

VIII, Letter from Philip Kleinman Eﬂl the "Jewish Chronicle”
_o_f___2_1_ September 1984,

So, after nearly two months, Mr, Theiner has finally
tried to answer mny detailed charges, I thank him for
sumnicrising accurately some of vhat I said, I see no reason

te reoant,
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Now to the six points:

1. It is not a question of the writer's competence, but
of whether his source told the truth, Neither Wr, Falloon nor
Mr, Theiner has supplied a vhit of evidence for what may have
been a fabrication, The onus of proof is on them, not me,

2. The suggestion that Israel has blocked educational
development arises unmistakably from Falloon's text, I repeat
that he deliberately ignored the educational developmené under
Israeli rule,

3. No, I have not read the Arabic text of Allon's book,
I rely on informants, but I hope less uncritically than Mr,
Theiner,

4, I reported the official Israeli explanation of how
Orwell's "1984" came to be put by a clerical error on the list
of banned books, Their explanation, not mine, but I see Mr,
Theiner does not deny it, He purports, however, to know it
wag only Anthony Lewis's article vhich caused the list to be
revised, How does he know this?

Se Mr, Theiner does not attempt to answer the speficic
point I made about Darwish's books, but again takes refuge in
genoralities,

6a Again Mr, Theiner ignores the point that, whatever
the exact numbers (for which my source was a "Jerusalem DTost"
article), there is a thriving anti-Israel press under Israeli
occupation,

I admit I am not well acquainted with ®*Index's"
publishing record, but I note that in a previous issue the
monthly world round-up of alleged infringements of freedom
included one from Syria, one from Egypt, none from Iran, Irag,
Jordan or Saudi Arabia and 13 from Israel!
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IX. Letter from Raja Shehadeh addressed to the Editor of the

* Jewish Chronicle%, but sent to George Theiner t_o_lﬁ forwarded

at his discretion,

1st October 1984

The Editor
The Jewish Chronicle

DOUBLE STAIDDARDS

Sir,

Law 1in the Service of Man has followed ,with interest the
debate in your journal following the article which Mr, Virgil
Falloon, a legal researcher working with LSM, contributed to
Index on Censorship,

LSM stands behind all that was sald in Hr, Falloon's
article, The purpose of this letter is not to defend what
appeared there, which has been adequately confirmed by Israeli
uriters and others in no sense hostile to Israel, Despite the
criticism, censorship continues to be excessive in the areas
occupled by Israel,

One 1internal contradiction seems to recur and is worth
pointing out here, Supporters of Israel who believe they must
defend it agalnst any criticism, begin as a rule by pointing
out how bad the situation is in 1Israel's neighbouring
countries, For example, Mr, Philip Kleinmaen in his article
"Truth - but not all the truth®, objects to the fact that Mr,
falloon does not inform his readers that only one Arabic daily
was published in the West Bank and East Jerusalem before June
1967, This is in fact thoroughly misleading, since it is only
true of the period immediately preceding the occupation of the
area by Israel, prior to which there were no less than five
Arabic language daily newspapers published in Jerusalen,
llevertheless, apart from the fact that violations of human
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rights 4in one country can never justify similar violations in
another, why make comparisons with other countries over which
Israel repeatedly boasts of its superior standard of freedom
and democracy,

Either we accept Israel's claim that 1t attempts to
uphold fWestern democratic values, and use these as the
standard in our assessment of its policies, or we recognise
that Israel has abandoned this tradition and judge
accordingly, It must be one or the other,

Raja Shehadeh
Director

Ko Abstracts _o__f__zl letter sent by Law _1_:_1__ the Service of Man to
Philip Spender of "Index SE_Censorship" to reply to specific
charges leveled by Philip Kleinman of the *Jewish Chronicle”

against points raised in virgil Falloon's article,

1 October 1936

1, Vvirgil Falloon's article states «clearly that no
official explanation was given for the burning of the widow's
books and papers, and none has been given to this day, If
Philip Kleinman is himself able to obtain an explanation of
any kind from the authorities, this would be much appreciated,
Reither the widow nor the Israeli lawyer she consulted have
been able to do so,

2, We do not have, and cannot easily obtain a copy of
vigal Allon's book, but should it not be pointed out that this
illustrates exactly the point under discussion - the book is
banned in the West Bank? ’
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The following extract from the Arabic preface to the book
is quoted in an article by the Israeli journalist Amos Elon in
the Hebrew-language daily Ha'Aretz2 of 7 May 1982 - the article
reported an interview with the Israeli censor during which

‘Elcn was shown the book:

" ee[the book] insults Arab intelligence with an attitude
imbued with a deep~rooted arrogance and boundlecs aggression,
The book 1s better than anything else [which we] could  write
on the schemes of oppression and the expansion of Israel and
its plots to force a surrender on the Arab nation," Elon goes
on to query vhether the reader cannot be allowed to choose for
himself between  Allon's books and the introduction,
Alternatively, 1if the introduction is offensive, why cannot
this alone be censored, leaving the main body of the book? It
is widely considered, by both Israelis and Palestinians, that
the book vas in fact censored because the views expressed in
it b§ Allon, in particular the advisability of returning part
of the Occupied Territories and not settling areas heavily
populated by Palestinians, conflicted with the views of the
Israeli government,

3, Kleinman's asscertion that before June 19¢7 there wvas
only one Arabic daily newspaper in the West Bank and East
Jerusalem i3 misleading, In HMeron Benvenisti's study of
Israeli censorship, also revicwed in the August edition of
Index On Censorship, he describes the state of the press in
the early 1960s in Jordan, including Jerusalem, as follows:
"Of the six dailies published in the Hashemite Kingdom, only
one (al=-Urdun) was published in the capital, Amman, and five
papers were published in Jerusalem .,,. In March 1667 a new
presc law reduccd the number of newspapers to three ,,,
however, the 1967 war intervened before the changes took
place, The Jerusalem papers ceased publication two days
before the occupation of East Jerusalem by Israel," Thus,
although Mr, Kleinman's statement may be correct in relation
to the days immediately preceding the occupation, only veeks
before there had been a flourishing Arabic press, The five
newspapers published were: Falastin, al-Difa'a, al-Jihad, al-
Manar, and al-Bilad,
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(West Bank Time Bomb?
es @L;i 1me Bom

By BENsAMN NETANYAHU-

come doubled in the decade after the Six-

It often is claimed that Israel cannot. Day War and emigration has never
{ reached the peak levels under King Hus-

|

retain the West Bank and remain both
Jewish and democratic. If it holds on to
Judea-Samaria, some argue, it will soon
be overwhelmed by a hostile Arab popula-
tion whose higher birthrate will make it
a majority. The fringes of left and right
offer drastic solutions to this problem: Is-
rael must divest itself of the territory (the
view of the left) or expel the Arab popwa-
tion (the view of a handful on the far
right}.

The underlying demographic premise is
seldom examined. When Israel won the
Six-Day War and gained control of Judea-
Samaria, some predicted that the Arab
population would engulf the Jews. That
was 16 years ago. If this projection had
been valid, by now we should have seen a
dramatic increase in the ratio of Arabs to
Jews in the area west of the Jordan River.
We find no such increase. In 1982 the pro-®
portion of Jews to Arabs was the same as
it was in 1967: 71% Jews and 29% Arabs
(65% and 35%, respectively, if Gaza is in-
cluded).

Neglect Other Factors

These demographic projections have
proved wrong because they focus on the
Arab birthrate (itself in decline} and ne-
glect other factors, especially emigration.
West Bank Arabs have been emigrating
voluntarily since 1950, a steady flow
prompted by ecoromics, not by politics.

In the 1950s and early 1960s, emigration
was caused by King Hussein of Jordan's
policy of neglecting the West Bank and
concentrating industry on the East Bank.
To this was added in the 1970s the allure of
high pay in the Persian Gulf and eisewhere
in the Arab world, and most recently the
attraction of emerging Palestinian Arab
communities in Europe and the Americas.
As a result, the West Bank's population

1 has remained virtnally unchanged over 30

years: 742,000 in 1952; 747,000 in 1982.
There is no reason to expect a change

. in this pattern in the foreseeahle future. It

is true that Judea-Samaria has fared con-
siderably better under Israel--e.g., real in-

i
|

sein. Nevertheless, the West Bank's inter-
nal economy still can't provide enough at-
tractive opportunities to curb Arab emi-
gration. This emigration most likely will
continue, although the recent economic de-
cline of the gulf may cause an adjustment
in numbers and destinations.

Were it not for the high birthrate of the
700,000 Arabs within the pre-1967 bound-
aries, the percentage of the Arahs in the

A Demographic Fallacy

joy full rights in a democratic polity. The
political status of the Arabs of pre-1367 Is-
rael evolved along similar lines. In the
19505 they lived under a military adminis-
tration and soon ,hecame Israeli citizens
with full rights. Through three decades and

five Arab-Israeli wars, there have been no

serious problems of irredentism or terror-
ism in this community.

Tt is instructive tg compare Israel’s pol-
icy toward a potentially hostile minority in
wartime to that of the other democratic
nations in similar conditions. In World War

Clearly, Malthusian projections of Arab population
trends, so uncritically accepted, are unconvincing. It is
not inevitable that the Jewish majority will be engulfed.

| total population would have dropped. But

| this birthrate, too, has been declining °

|

steadily. It fell to five children per family
in 1981 from 8.4 in 1965, and it is expected!
to approach the Jewish rate (now leveling’
off at 2.7) in the next 15 to 20 years.
Clearly, the Malthusian projections of,
Arab population trends, so blithely pre-'

sented and so uncritically accepted, are !

unconvincing. 1t is not inevitable that the
Jewish majority will be engulfed by Arab
population growth. It is at least as likely
that the current ratio of Jews to Arabs will
hold for the coming-decades. The percent-
age of Jews may actually increase, espe-
cialty if there is a resurgence of Jewish
immigration.

Even if the Arabs do not become a ma-
jority in the country, it is argued, Israel
still will have to resort to expulsion or re-
pression to control a hostile minority. The
notion that Israe! would contemplate ex-
pulsion of the Arabs is fantasy. Far from
“expelling”” the Arabs, Israel has enabled
42,000 Arabs to resettle in Judea-Samaria
and Gaza since 1967. ‘

The assumption of repression is also
contradicted by experience. As Israel
made clear at Camp David, it does not aim
to perpetuate military government but to
enable the Arabs of Judea-Samaria to en-

!

I, the U.S. incarcerated 120,000 Japanese-
Americans. In both world wars, Britain
and France ordered the mass internment
of aliens. And in World War I, Rritain
jailed even Brilish subjects of foreign ori-
gin. Israeli policy, in contrast, has been
not to infringe upon the rights of its Arab
inhabitants in wartime, Except for a par-
tial curfew during the Sinai Campaign of
1956, no special security measures have
been taken against them in wartime and
none proved necessary.

What accounts for the absence of sub-
version, or of any Israeli concern about it,
is the Arab minority’s conviction that Is-
rael is here to stay. This conviction is the
foundation on which the Arabs of Israel
have built their lives, despite incessant
anti-Jewish agitation and Palestine Libera-
tion Organization terrorist threats. The be-
lief in Israel’s permanence is the key to
peace between the Jewish majority and the
Arab minority.

The experience within the pre-1967 bor-
ders is likely to recur in Judea-Samaria
once the Arabs living there recognize the
irreversibility of a Jewish presence. Often
encouraged by the pronouncements of out-
siders, some Arabs believe that a transfer
of power to the PLO or Jordan is still a
possibility. Uncertainty and the fear of ret-

ribution from new rulers are sufficient to
prevent West Bank Arabs from openly
coming to terms with Israel. (The PLO
murders Arahbs who advocate cooperation

‘with Israel; Jordan passes death sentences

"in absentia on those who sell land to Jews.)

——

Only the steady growth of the Jewish popu-
lation in Judea-Samaria can convince the
Arabs that the Jews are there to stay.

Palestinians Have a State

But why should Israel stay in Judea-Sa-
maria at all? To most Israelis the answer
is obvious. Despite disagreements on the
area's final political status, viriually alil
agree that Israel must maintain military
control there to survive. And despile prag-
matic differences over the pattern of set-
tlements, there is an overwhelming con-
sensus on the right of Jews to settle
throughout the Land of Israel. Judea-Sa-
maria is the very heart of the historic Jew-
ish homeland, the place where much of
Jewish history was made.

Nor do most Israelis consider the cre-
ation of a second Palestinian Arab stale
Ecceptable. The Arabs of Palestine already

ave g state, called Jordan, in eastern Pal-
stine. The demand for another state in the

est Bank has nothing to do with self-de-
termination. The purpose is to create a
base for an irredentist drive to destroy the
state of Israel.

This would be the real West Bank time
homb. An Israeli withdrawal from the area
would start it ticking. This is why Israel
will not leave Judea-Samaria. Nor will it
infringe on the individual rights of Lhe
West Bank Arabs. The Arab mincrily has
nothing o fear from living with a Jew-
ish majority, just as the Jewish majority
need not fear living with an Arab minority.
Neither the expulsion of the Arabs nor the
withdrawa) of the Jews is acceptable. In
Judea-Samaria, the only realistic solutien
for the two peaples is to live, in peace,
together.

Mr. Nelanyahu is deputy chief of the
Israeli mission in Washimgton,
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WEST BANK PRISON CONDITIONS

This report is concerned with the conditions .in_ which
Palestinian political prisoners are held in West Bank p?isons.
By political prisoners we are referring to those convicted or
detained on suspicion of committing offences against the
"security'" laws of the 1Israeli military government in the
occupied West Bank. Although strictly against article 76 of the
IV Geneva Convention many West Bank Palestinians are held in
Israeli prisons. While conditions there have given rise to many
complaints, the laws and regulations governing them are different
to those which apply in the West Bank. Beyond calling attention
to these facts, the condition of prisoners situated in Israel.
lies outside the scope of this report.

This report will first deal with conditions and matters of
complaint that are applicable to all West Bank prisons, and will
then deal with one specific case which gives special cause for
alarm - al'Fara'a prison.

At present the following prisons in the West Bank are
holding political detainees:-

Approximate Number of Prisomers at present

Jenin Not Known
Tulkarem 60
Nablus 500
Ramallah 200
Hebron . 250
Fara'a 250

The prisons are governed by Military Order 29 (Order
Concerning the Operation of Prison Institutions).

The information contained in this report has been obtained
_ from interviews with former prisoners, prisoners' relatives, and
lawyers. Much of the information has been obtained in the form
of sworn affidavits which are held at the offices of LSM.

CONDITIONS
a) Cells:-

Independently provided accounts from those interviewed
suggest general complaints about severe overcrowding. Prisoners
are locked up #n their cells for 22 hours a day, being let out
into a small courtyard for two exercise periods of one hour each.
There are no beds and prisoners are forced to sleep on the floor
with inadequate covers.

b) Recreation:-—

Prisoners are allowed three newspapers - the Jerusalem Post,
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Al Anba, and Al Quds. No other periodicals are allowed. There
is a large banned book list and the final decision regarding the
bringing in of books is taken by the prison commander. Personal

effects of prisoners are regularly confiscated by prison
officers.

c) Food:-

According to Military Order 29, article 4 '"Prisoners should
be supplied with suitable nourishment in order to ensure the
protection of their health". An official diet-sheet exists, but
prisoners have not been allowed to see it, and there is a general
complaint that the food provided does not satisfy the
requirements of article 4. Anaemia and ulcers and other dietary
related illnesses are common among prisoners. Recently released
former prisoners complained that meals were always eaten on the
floor of their cells where the prisoners also sleep and spend
twenty two hours of the day.

d) Health:-

Article 5 of Military Order 29 concerns medical treatment.
Subsection (a) states that "Prisoners should receive necessary
medical treatment''. Many prisoners complain of inadequate medical
treatment while 1in prison and many prisoners are released from
prison in a very poor state of health and require much further
treatment.

FARA'A" PRISON

The prison is situated about 20km. north-east of the West
Bank town of Nablus. Built by the British as an army camp it
continued to serve that purpose under the Jordanians, After the
Israeli occupation in 1967 the buildings fell into disuse wuntil
the spring of 1982.

Widespread demonstrations and protests in the West Bank
during the spring of 1982 led to many arrests and serious
problems in the "ready overcrowded existing prisons and
detention centres. In April 1982, the then Israeli Chief of -
Staff, Rafael Eitan, issued a memorandum giving instructions on
how to deal with the wave of protest. He suggested that a
"detention/exile camp' be built, "even if it does not have the
conditions of a normal prison'. The camp could '"serve for
detention when wuse needs to be made of the legal measures
allowing detention for a period of time dictated by the law (18

_days)" (see Jerusalem Post 21.1.83). Such a camp was established

at Fara'a, and those who were suspected of committing an offence,
and those against whom it seemed clear no charges could be made
were taken to Fara'a where they would be kept, without
interrogation, for the eighteen days allowed by Military Order
378 and then released. The prison, .unlike other A West Bank
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prisons, was run by the army and was officially known as Fara'a
Correction Centre. The previously derelict buildings had been
quickly opened as a prison and this fact coupled with control by
the army rather than the prison service seemed to lead to far
harsher conditions existing at Fara'a than elsewhere.

In May 1982 Fara'a was brought into line with the other West
Bank prisons/detention centres when Military Order 998 was
introduced. This order added Fara'a to an already existing list
of detention centres (see Military Order 43). But the change in
the law seems to have had little effect on the conditions at
Fara'a. According to article 19 of Military Order 29 the
commander of the prison (appointed by the West Bank military
commander) is responsible for specifying the guard arrangements.
Unlike other prisons, Fara'a continues to be guarded by the army.

Article 32 of Military Order 29 allows the prison commander
to decide on additional conditions and regulations for the
prisoners. LSM has written to the Legal Advisor to the Military
Government for copies of these regulations but has so far
received no reply. Many additional rules of behaviour have been
introduced at Fara'a which are not to be found elsewhere and
which result in a strict regime.

For example:-

1) Prisoners must always keep their arms behind their backs in
the presence of soldiers.

2) %o talking is allowed in the presence of soldiers except with
prier permission.

3) Most prisoners have their heads forcibly shaved upon entry to
Fara'a. From the evidence of former prisoners, it appears that
this practice is carried out more to humiliate prisoners than for
any reasons of hygiene.

Until January 1984, the prison consisted of three sections
which we shall refer to as the rooms, the stables, and the tents.

The Rooms;

There are nine rocms found in the main buildings of the
prison in which up to 30 prisoners are kept. The rooms are 20
square meters in area and contain no WC. Just five toilets -are
provided for the hundred or more prisoners who are kept in the
main buildings.

The Stables: .

These are the old stables that were used by the British and
Jordanian armies. Measuring 9 meters by 20 meters, the stables
are divided 1into individual horse pens in which as many as 5
prisoners are kept. In total up to 60 prisoners are confined in
the stables. There is no WC or running water.
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The Tents:

During periods of widespread arrests, and the prison is
full, tents are erected outside to contain the overflow. Up to
50 prisoners may be kept in each tent, which measures 3 meters by
6 meters. The tents are kept closed with the prisoners inside
for large periods of the day.

We include here sections taken from affidavits given by two
people who spent time in Fara'a during 1983. The complete signed
affidavits are held at the offices of LSM.

A student, who was arrested on 22 April 1983 and taken to
al-Fara'a, gives the following account:

"At around 6:30 in the morning they took us to another
prison called al-Fara'a. When we got there, they left us until
2:30 pm, still without food and making us stay sitting on the
ground all the time. After that we were summoned to the
securities centre and they took all our money and Identity Cards.
They took us to a section called the 'Stable,' used specially for
horses in the British Mandate period and the period of Jordaniam
rule. This place is extremely damp, and there are about 120
prisoners held there. We slept four to the place of one horse,
the normal thing for the other prisoners. An officer came and
read a series of orders to us, which in brief meant standing up
when any soldier came to the stable, putting your hands behind
your back when walking and not sitting down to eat before hearing
the order from the soldier. Anyone violating these orders would
be 1liable to punishment — either being put in a cell, or being
deprived of food. We spent Saturday under these conditions; the
first meal we had was in the afternoon, and consisted of a plate
of soub without salt, an onion; a rotten banana and rotten meat.
I saw one of the soldiers feeding the same meat to the dogs.

On the second day (ie. Sunday) while I was walking round the
yard, Captain Jedir called me over and told the barber to shave
my head. I refused the idea, whereupon Captain Jedir set wupon
me, hitting me on the head and back, and ordered me to submit to
his orders, to obey him and have my head shaved.

So, the barber shaved my head and when it was over, Captain
Jedir began to jeer at me saying, ''How are you going to meet your
friends in the university looking like that?'" At the same time,
he put one of my colleagues in the cells because he refused to
submit to Captain Jedir's orders to have his head shaved. They
shaved sixty Birzeit and Najah students in the same fashion.

We stayed there under such conditions umntil five days had
gone by in al-Fara'a prison - or rather, in al-Fara'a stable.
Two hours before we were released, Captain Jedir ordered us to
clean the prison yard of all the dirt and filth sticking to it.
After that we went to securities and were released at about 4 pm
on Tuesday, 26th April 1983."



On 3 April 1983, the owner of a grocer shop was arrested in
the West Bank town of Nablus and was taken to al-Fara'a. He
~ gives the following account of the conditions there:

"When we got to al-Fara'a prison in the district of Nablus,
we met the supervisor of the prison and he ordered us not to
break the rules and regulations of al-Fara'a which stipulate:

1. Anyone leaving the tent had to put their hands behind their
back.

2. When any soldier entered the tent, everyone had to stand up,
again with his hands behind his back.

3. At mealtimes, you had to remain standing until given the ™
signal to sit.

4. You had to put your hand up before speaking to a soldier.

5. The door of the tent was not to be opened at all throughout
the day.

6. No work inside the tent.

Anyone who broke these orders and rules was liable to punishment,
either by being put in the isolation cells or being deprived of
food - this last applied with respect to rule 3; or having
everyone brought out of the tent and made to stand with their
hands up for rules 4 and 5. We were in fact taken out of the
tent ‘twice and made to stand for twenty minutes with our hands
up, the first time because a detainee had laughed loudly, and the
second because another had opened the door of the tent for
ventilation purposes.

The people being held at al-Fara'a had warned us, with
regard to the tent, about the risk of getting infectious rashes
of spots on our bodies as a result of the dirt in the tent and
the covers, and also because of the lack of soap. While we were
.there, we 26 youths did in fact get these spots on our bodies and
in particular on our faces. '

The food was in very limited supply, and was not clean.
They wused to give us two bowls of soup for all 26 youths, and
just three spoons for every ten of wus. The conditions were
miserable. They would wake us up every day at 4:30 am to wash,
and breakfast was at 7:30 am; this was just to make life
uncomfortable. Also, mnext to the tent, there was a bucket used
“as the toilet. This bucket stood next to the tent all day, and
then at the end of the day its contents would be emptied out
beside the tent; the smell stayed with us all day, expecially as
we were also not allowed to open the tent all day.

We stayed like that until Friday, 8 April 1983 and were then
released without being questioned."
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In January 1984, several changes occurred at Fara'a. Until
this time Fara'a had been used solely as a detention centre,
interrogation and investigations being carried out elsewhere.
Since January, Fara'a has started to be used as an interrogation
centre and there have been many allegations from prigsoners of
maltreatment and torture. Some prisoners also claim thaf such
maltreatment is sometimes used not for purposes of obtaining
information, but as a punishment in itself, Among the methods
of interrogation which have been reported by prisoners are the
following:

1. Hooding —~ Prisoners are made to stand for long periods with
their hands tied behind their back and a hood over their head.
They will often remain hooded for several days.

2. Hooded prisoners are sometimes made to stand outside in the
courtyard without clothes, and other hooded prisoners have been
stood in a corridor and have been regularly hit by the soldiers
as they have passed.

3. Prisoners are kept alone in a very small cell, the floor of
which 1is covered with water to a depth of about 10cm. This has
resulted in prisoners complaining of headaches and more serious
health disorders.

4. Necessary medical treatment has been withheld until the
prisoner has signed a confession.

5. Several reports collected have alleged the practice of
putting a stick or a pen between each finger of the prisoner and
.squeezing hard. ’
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6. Prisoners are forced to take very hot showers followed by
very cold showers in rapid succession.

7. Prisoners are made to stand for long periods continually
moving their head from left to right or with their arms
outstretched.

We include here sections from three affidavits giben by
people who suffered serious ill-treatment at al-Fara'a during the
first three months of 1984.

The first section is given by a 16 year-old student who was
imprisoned at al'Fara'a on 24 February 1984.

“On my arrival at al-Fara'a I was summoned by military
‘intelligence, who wore military-type clothes; they put a bag over
my head and manacled my hands - the handcuffs were extremely
tight - and thus I remained until 1 pm. 1 was summoned for
interrogation and questioned by Captain Abu Samra, who made
numerous charges against me - writing on walls, throwing stones,
Molotovs, demonstrations, membership, raising the flag...I can't
remember the rest. I denied all these charges. He then drew up



a paper with the word 'not' added to all the above mentioned
charges: 'I did not write on walls, I did not throw
stones,..etc.' He then asked me to sign it and I did.
Thereupon, the captain proceeded to strike out the word ‘not' and
threatened to put me on trial. He put the paper. away and
returned me to my former state with a bag over my head and my
hands manacled. I was summoned several times, and during
interrogation was subjected to various kinds of torture. Several
times I was given 'hot showers' - 1 was interrogated on the
subject of various charges and then hooded and handcuffed. I was
hooded thus for 5 days on end, standing up; sometimes we would be
ordered to sleep on the floor hooded and handcuffed, and while
stretched out, other policemen would come and shout at us and we
would be ordered to stand up. During these 5 days I was placed
for 24 hours in a cell with 10-15 centimeters of water in i&
covering the entire floor and giving rise to severe chill, cold
and headache. Afterwards I observed a pustule on my stomach that
began to increase in size and spread over my body. I was very
frightened by this, but the interrogation continued and I was
thereby forced to confess that I had thrown a stone, despite the
fact that I had done no such thing; I confessed merely to put an
end to the torture, having begun to fear for my life. After my
false confession, the prison doctor came and examined me, and
. told me my condition was serious. He did not, however, give me
any kind of treatment, but simply took my temperature, although
by now the pustule, inflammations and pus had spread over most of
my stomach and back. I was taken back to the cell and stayed
there until the morning of the next day, when I was taken to the
army hospital, There, 1 was seen by a doctor who said that my
disease was contagious and I should be put in a room by myself.
- Once'-again, I received no treatment.

‘ On 2 March 1984, as a result of extreme physical pain, two
Jewish doctors were called in and, upon examining me, were taken
aback. My disease had become critical and was being daily
aggravated due to lack of treatment and the wretched conditions
in the «cell - the damp, and the dirt arising from the lack of
bathing or washing. A trial was therefore held the same day, 2
March, 1984, without me appointing a lawyer. I was sentenced to
one .year 1in prison suspended for four years and was released
immediately.”

The second section is given by a 15 year-old student who was
arrested at 1:30 am on the night of 22 January 1984.

"When I got to al-Fara'a prison, my personal possessions
were taken and I went to the doctor's room for a check - I didn't
have any illness - and was taken from there to the Stable.
There, 1 was handcuffed with one hand over my shoulder and the
other behind my back, and they put a bag over my head. Then they
‘took me into the toilets. They forced me to sit down in the
water there inside the toilets and I stayed there for two days.
During this time I was subjected to ugly interrogation; they beat
me with an electric cable and ordered me to turn round and round
for a long time so that I go giddy and nauseous. They made me



stand cross-like in the middle of the interrogation room for an
hour and a half, after which I simply was not aware of what was
happening to me, as I was in a heavy faint because of the
interrogation. When I came to, I found a nurse beside me calling
me by my name, and he gave me some tablets. Half an hour later I
was returned to interrogation. They used extremely bad méthods
of interrogation. They kicked me with their army boots on my
shins, and used insults and bad language, saying for example that
they'd bring my sister and do what they liked with her. This
went on for a long time. I told them I was innocent but they
didn't believe me, and kept on torturing me for 12 days on end.
During this period, many charges were made against me but I
only confessed to one, which was throwing stones at a car with an
Israeli number. After 12 days, they put me in the rooms and I
stayed there for two months. During these two months, I was
taken to court four times. The fifth time, I was sentenced. The
judge was satisfied with my term of detention (two months) - and
sentenced me to two months suspended for three years. I was
released at 7:30 pm on 22 March 1984."

The third section is taken.from an affidavit given by a 23
year-old carpenter who was arrested on 5 March 1984.

"When I got to al'Fara'a, they took all my personal
possessions and I went to the doctor's room. He checked me - I
didn't have any illness - and when the medical examination was
over, they moved me to the Stable and put me in handcuffs with a
bag over my head for two days. Then I went to an interrogation
room where there was an interrogator called Abu Dani. He
proceeded to make various charges against me - closing stores in
Ramallah, inciting, preparing Molotov cocktails and also
(membership 1in) internal organizations. I had done none of
these things and told him so. I told him I owned a shop and
supported my family who consisted of my wife, two daughters and a
son. After this, 1 was moved to a cell for seven days on end,
with continuous interrogation, day and night. There were
handcuffs on my hands and a bag over my head, and there was
always water on the floor of the cell. They also restricted my
food. I underwent a long period of interrogation and extremely
ugly techniques were employed. More than once they wused cold
showers on me; the weather was extremely cold with heavy rain,
and they used this method on me during the bitterly cold nights.
Another method was for the interrogator to rub my genitals with
his hands, and also pull them. Then I was taken to the cell for
two hours and then back to the rooms. After this, I went on
trial and my detention was extended for seven days. During the
seven days I was taken once at random to the court, and after the

.sesslon the judge ordered I be released.

) After I left prison, I had pains in my throat, stomach,
right knee, and genitals. During interrogation, I was told I
wouldn't be able to father children because of the treatment they
dealt to my genitals."

Such ill-treatment appears to be taking place in the stables

'



which have now been converted. Several rooms have been built for
the use of officers of Israeli Intelligence. Ten cells have also
been constructed. These cells measure just 60cm by 170 cm and
are often used by more than one prisoner during the period of
interrogation. The cells have just one small window (measuring
about 30cm by 20cm) and no WC. Prisoners are sometimesjy although

by no means always, provided with a bucket. Prisoners are kept
in these cells for several days.

There are at present 250 prisoners in Fara'a, most of them
between the ages of 15 and 18.



- For the Rule of Law

THE REVIEW

INTERNATIONAL COMMISSION OF JURISTS

HUMAN RIGHTS IN THE WORLD

France 1 Mozambique 14
Iran 4 Peru 16
Malay sia .9 South America (South Cone) 20
COMMFNTARIES
UN Working Group on Economic Social and Cultural Rights 26
UN Sub-Commission 40
ARTICIES
Disinvestment in South Africa

Thomas M, Franck 47
Basic Human Rights/Needs

Reginald Herbold Green E 53
Legal System of Israeli Settlements : .

Raja fhehadeh LT , 59

JUDICIAL APPLICATION OF THE RULE OF LAW

Inter-American Court’s First Case 75

BASIC TEXTS

African Charter on Human and Peoples’ Rights 76
No 27

December 1981
Editor: Niall MacDermot






The Legal System of the Israeli Settlements
in the West Bank

by

Raja Shehadeh ™

Introduction

Much has been written about the legal
history of Palestine and the status of the
occupied West Bank. Many Israelis and
apologists for Israel have attempted to in-
terpret that history so as to justify the
Israeli military presence and the military
authority’s extensive amendments of the
laws existing there.

It is not my purpose here to add to that
literature. I would, however, like to empha-
size from the start that even by the stan-
dards set up by the Israeli High Court of
Justice and the recent publication of the
Israeli section of the ICJ, The Rule of Law
in the Areas Administered by Israel, the ex-
tensive legislation on settlements which is
the subject of this study cannot be justified.

An interesting analysis of the legal sta-
tus of the West Bank was made by Dr. Allan
Gerson in his book Israel, The West Bank
and Internationa. l.aw. The conclusion
reached by Dr. Gerson is that the West
Bank was unacer tutelage or in trust to the
mandatory for the benefit of the inhabi-
tants of the territory, and even though, as
claimed by Israel, Jordan may not have
been the legitimate sovereign of the West

*

Bank before 1967, Israel derived from that
fact no proper claim of sovereignty. Such
sovereignty remains with the Palestinians.
However, although the Palestinians possess
sovereignty over the territories, Dr Gerson
argues, they have never effectuated their
sovereign power so as to establish govern-
mental structures and laws which Israel
must maintain in existence pending Palesti-
nian exercise of sovereignty at the termina-
tion of the occupation. Thus, in Gerson's
view, Israel *would not be barred from im-
plementing any changes in the existing laws
or institutions provided such amendments
were in the best interests of the inhabi-
tants.” (My empbhasis.) I do not agree with
Dr. Gerson's analysis. However, even if we
accept this analysis, the recent military or
ders affecting the settlements cannot be
justified.

Israel has already established more than
80 civilian settlements in the occupied West
Bank of Jordan. These have now been
granted their own legal structure which is
separate and distinct from that of the other
Arab population centres in the region. They
also have their own court system. In mili-
tary order #892, the military commander
of the West Bank has proclaimed that ‘“‘the

Raja Shehadeh is a lawyer practicing in the West Bank and the principal author of The West Bank

and the Rule of Law, published by the ICJ in 1980, In the introduction to this article the author
replies to a publication issued in the name of the Israeli Section of the ICJ entitled ‘“The Rule of

Law in the Areas Administered by Israel.

59



Area commander shall determine the juris-
diction of these courts, the law which they
shall apply their constitution as well as
any other necessary matter for the proper
admunistration of these courts’” (art. 2b).
The settlements have also been given their
own defence system.

This article is divided into two parts: in
the first a comparison is made between the
Jordanian laws as amended that are applic-
able to the iocal government units of the
Arab populated centres, namely the villages
and municipalities, and the military orders
and the reqgulations made by virtue of these
orders applicable to the regional and local
councils of the Jewish settlements. The
settlement court and defence systems are
also discussed in detail in this part.

In the second part I discuss, in the light
of that part of the orders and regulations
passed by the military government of the
West Bank which I have been able to ob-
tain, the manner in which settlements are
administered the significance of the policy
of having the settlements administered by
regional ind local councils instead of. the
other units of local government available
under the Jordanian law applicable in the
territories, and the significance of the tim-
ing of the ,ioclamations of these military
orders which came after 13 years of settle-
ment activity had already passed with very
few legislative enactments on this subject.
I also attempt, 1n the second part, to put
this legislation in historical perspective and

to show how the military government in its-

recent enactments, and in its policy to-
wards the Jewish and Arab population in
the West Bank is being guided by the poli-
cies of the British government of the man-
date which ruled over Palestine before the
establishmen of the state of Israsl.

It is not my .ntention to discuss in this
article the question of the legality of the
settlements because this has been dealt
with adequately in other places (see for ex-
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ample ICJ Review #19, December 1977 p
27). 1 do, however, intend to consider from
the outset the extent to which the military
government legislation concerning Jewish
settlements is consistent with the alleged
scope and justification for military govern
ment legislation, as set out in the recent
publication The Rule of Law in the Areas
Administered by Israel attributed to the
Israeli National Section of the Internation
al Commission of Jurists.

The anonymous authors of that publica-
tion in the chapter on the legislation of the
Regional Commander write:

“Under International Law, the Regional
Commander is empowered to dstermine
obligatory norms of conduct in matters
of security, public order and the general
welfare of the local population. The ex-
ercise of such authority involves a cer-
tain latitude in amending existing local
law."

They then go on to quote from the ma-
jority decision of the High Court of Justice
in the case of the Christian Society for the
Holy Places v. The Minister of Defence:

“... On inquiring whether some enact
ment of an occupying power is conso-
nant with article 43 of the Convention,
great importance attaches to the ques-
tion of the legislator’s motive. Did he

- legislate to forward his own interest or
out of a desire to serve the well-being of
the civilian population, ‘la vie publique’’
of which article 43 speaks.”

The examples the authors choose to in-
dicate to the reader the ‘‘selectivity of the
military government in amending local law"’
do not include the legislation (which was in
force at the time of the publication of the
booklet) affecting the settlements. This le-
gislation clearly goes beyond the scope



which the learned authors describe and
cannot be justified by the arguments they
put forward

Despite tne large quantity of these or-
ders and the fact that they clearly exceed
even the scope which the authors of the
booklet posit and which can neither be jus-
tified by the precedents of the Israeli High
Court of Justice nor the scholars of Inter-
national Law whose works they quote, the
authors reach the conclusion that:

‘““the law in force in Judea and Samaria
(the West Bank) when Israel first.took
over the administration thereof, has re-
mained in effect... but, in view of the
many social and economic develop-
ments occuring in the Region, there was
an urgent need to amend existing legisla-
tion and adapt it to changing circum-
stances. In doing so, Israel has acteq in a
lawful manner in accordance with Inter-
national Law."”

The authors of the publication in ques-
tion conclude the first paragraph quoted
above about the power of the regional com-
mander to amend existing local law, by
stating that

‘“‘needless to say, the publication and cir-
culation of all :nactments by the regional
commander is a condition sine qua non
for the exarcise of this power."”

They refute the accusation made in The
West Bank and the Rule of Law, that:

‘‘the military orders are not available to
the public (and that) some regulations
affecting specific groups of people in
the society are distributed only to those
with whom they deal. Lawyers are not
provided with them."

They do this by referring to the bound

volumes of the collected orders which ap
pear long after the orders are issued as an
official gazette. In fact these bound vol
umes do not qualify to be considered as a
gazette because, amongst other things, they
do not contain all official announcements
and notices such as those for example that
are made by the office of the Registrar of
Companies, they are not made available to
the general public and are not published at
reqular intervals. They go on to say that

“further, in order to bring the contents
of an enactment to the attention of the
local residents as soon as possible, every
enactment is published individually, in
Hebrew and Arabic, in large quantities
It is then immediately distributed in the
Region free of charge to all those per
sons and bodies whose names appear on
a list..."" (My emphasis).

After inquiring from those persons and
bodies whose names are mentioned as be-
ing on the list, I have learned that some do
not get any of the military orders and none
get all of them.

But this unavailability of military orders
is not only true of those orders that are
published in between the dates of the pub-
lication of what is referred to as a gazette.
Volume 45 of the collected orders which
was published on September 24, 1980 in-
cludes orders #781 to #3805, i.e. it includes
order #783 but does not include those reg-
ulations on Regional Councils made by vir-
tue thereof. Article 149 of the Basic Regu-
lations passed by virtue of order 892 which
is neither published in a bound volume nor
has been distributed, states that these requ-
lations affecting settlements shall be pub-
lished as follows:

1) By posting them on the notice board in
the offices of the Council (i.e. the Coun-
cil of the settlement)

61



2) In the collection of the council’s regula-
tions.

Of course the general Arab public has
no access to the offices of the settlements’
councils, nor to its collection of regulations,
which means that this category of legisla-
tion will be unavailable to the general Arab
public. It aiso means that whenever the
General Commander of the West Bank pre-
fers that a certain order be immune from
the scrutiny of the Arab public, he can call
it a regulation and declare that it be pub-
lished in the manner mentioned above.

The author of this article has therefore
been unable to see all the orders referred to
in this paper They are not in the last pub-
lished volume of the collected orders (re-
ferred to as the gazette), nor in the posses-
sion of the people or bodies listed in the
booklet to whom it was claimed that all
the military orders are distributed.

I was fortunate to have access to some
of the orders affecting the settlements and
these were only available in Hebrew (they
do not seem to have been translated into
Arabic). My request made to the authori-
ties last July and repeated in October to
obtain the rest has not been granted.

This limitation in the available sources
has meant that some gaps remain in this
study, such as in the definition of the re-
gional councils and the relationship be-
tween this unit and the smaller umt, the
local council.

Within this limitation of primary sources

mentioned above, I have endeavored to
analyze the legislation applicable to the
Jewish settlements in the West Bank and to
put it in historic perspective.

Part I: Comparison between Arab
Municipalities and Israeli Councils

Prior to March 25, 1979 the military
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orders pertaining to Jewish settlements on
the West Bank consisted of a small number
of orders declaring the creation of what the
orders called “religious councils’” for the
administration of specific settlements such
as order number 561 of 1974 for the ad-
ministration of Kiryat Arba settlement.
This order states that ‘‘the settlement shall
be administered in accordance with admin-
istration principles which the military com-
mander shall declare by internal regula-
tions.”” However, these regulations to my
knowledge have never been made available
to the public.

The most important post 1979 orders
passed by the military government of the
West Bank on the subject of settlements are
order 783 of March 25,1979 and order 892
of March 1, 1981, The former introduced
the local government unit, the regional
council. Without defining what a regional
council is, the order declared that all the
settlements listed in the appendix to that
order are to be considered regional coun-
cils. As to the manner in which a regional
council is to be administered, article 2(a)
of the order stated that it shall be in accor-
dance with the manner in which the area
commander shall decide in regulations. I
have to date been unsuccessful in obtaining
copies of these regulations despite several
applications to the authorities for them.

It is worth mentioning here that subsec-
tion (b) of article 2 which was subsequent-
ly repealed by order 806 of September 30,
1979 stated ‘that

“no regulation passed by virtue of the
above (i.e. article 2(a)) shall diminish
from any law or security regulation un-
less specifically so stated (or unless stat-
ed clearly in any other order or requla-
tion).”

The second major legislation on the set-
tlements is order #892 on the administra-



tion of local councils dated March 1, 1981.
By virtue o1 article 2(a) of this order requl-
ations were passed setting out the rules for
the administration of local councils. The
order lists the following as the local coun-
cils to which the order applies: Alkanah,
Ariel, Ma'aleh Adomim, Ma’aleh Ephraim,
and Kiryat Arbaa. The first council admin-
istering these Local Councils was appointed
by the ‘person responsible’” who is ap-
pointed by the military commander and
who is responsible to him. Thereafter every
resident of the local council over the age of
18 is eligible to vote and to be elected. It is
worth mentioning here that there is no
mention in the order as to how local coun-
cils may be created. The list of existing
councils can only be enlarged by a new
proclamaticn made by the military com-
mander amending the above order. This
means that even if an Arab village or muni-
cipality should wish to be turned into a
local council there is no mechanism where-
by this can »e done.

What follows is a comparison between
the provisions of these reqgulations and the
Jordanian Municipalities law of 1955, as
amended, 1.e. the law which applies to the
Arab municipalities in the West Bank..

A. The Jordanian municipality law
and the Regulations for the
administration of Local Councils

It is important to point out, before be-
ginning the comparison between the Jorda-
nian law on the municipalities and the or-
der on the local councils, that ali the pow-
ers vested by the Jordanian law in the King,
the Council of Ministers and the Ministers
of the Interior and Finance have been vest-
ed by virtue of military orders 194 and 236
in the hands of the *“person responsible”
who is appointed by the Commander of
the West Bank. As will be seen later, the

military commander also appoints a ‘‘per-
son responsible’’ who has certain powers
according to the Regulations applicable to
local councils (hereafter The Regulations)

It will become clear from the survey be-
low that Jordanian law has vested ultimate
authority in many areas affecting munici
palities in government ministers..As these
powers are now enjoyed by the ‘‘person
responsible’” who is appointed by and
serves the Military Government which is
responsible for the creation of the settle-
ments on the West Bank, it is to be expect-
ed that he will use his power to ensure that
the growth and development of the muni.
cipalities does not jeopardize that of the
settlements. In practice he uses his authori-
ty whenever possible to limit and discour-
age the growth of these Arab centres. A re-
cent example of this is the prohibition on
municipalities without an approved town
planning scheme to issue building permits
and the transfer of this power to the High:
er Town Planning Council, which is consti-
tuted exclusively of Israeli officials.

All this is contrary, of course, to how
his counterpart, the persons responsible for
the ‘local councils’, act in relation to these
councils whose establishment and develop-
ment is the policy of the government he
serves. Unlike the Arab inhabitants, the
Jewish settlers have direct access to the
persons responsible, either through fellow
settlers who work in the Military Head-
quarters or through friends. They are there-
fore "able to urge that the orders and deci-
sions taken concerning the Arab centres
and the Jewish local councils facilitate the
development of the latter and restrict the
growth of the former®.

When studying the Jordanian municipal-
ity law (hereafter the Jordanian law), and
the regulations for the purpose of making
a comparison between them, the first thing
that strikes the reader is the length of the
regulations as compared with the Jordanian
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law The requlations consist of 152 sections
as compared to the sixty-five sections of
the Jordanman law They are therefore the
longest single piece of legislation produced
by the West Bank Military Government au-
thorities during the fourteen years of occu-
pation

The Jordanian Law gives the Council of
Ministers and the Minister of Interior im-
portant powers over the municipal council.
The Council of Ministers on the recommen-
dation of the Minister of Interior may for
example dismiss a mayor if he is convinced
that this serves the interest of the munici-
pality His decision is final and is not sub-
ject to any form of appeal. Similarly the
Minister of Interior with the agreement of
the Council of Ministers may appoint, in
addition to the elected members, 2 mem-
bers to any municipal council and, ‘‘these 2
members shall enjoy all the rights of the
elected members.” No similar powers are
given to any official in the military gov-
ernment by virtue of the regulations for
the administ.ation of local councils,

Both the municipalities and the local
councils are juridical bodies. Both councils
are empowered to administer the affairs of
their areas and to exercise the powers men-
tioned in Section 68 of the Regulations
and 41 of the Law which are compared
below. However unlike the municipal coun-
cil, the local council has the power to ap-

point commuttees for the execution of cer-

tain functions. :

Functions

The municipal council has the power
over such areas and functions as roads,
buildings, water, electricity, gas, sewage,
crafts and industries, health, cleanliness,
public places, parks, etc. In all the list com-
prises 39 areas. Some of these powers are
similar to the powers given to the local
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councils. However the local council enjoys
in addition to them other powers To begin
with, a local council acts as the trustee.
custodian or representative in any public
case involving the inhabitants of the local
council®. It is also empowered to adminis-
ter, implement and establish services, pro-
jects and institutions which the council be-
lieves are important for the welfare of the
inhabitants living within its area® It 1s also
empowered to oversee the development of
the local council, the improvement of life
in it and the development of the financial,
social and educational affairs of its inhabi.
tants or any sector of them* . It can also or-
ganize, restrict or prevent the establish-
ment or administration of any service, pro-
ject, public institution or any other organi-
zation, craft work, or industry of any
kind®. It is also empowered to oversee irri-
gation, pastures, the preservation of the
soil and any other matter of agricultural
significance provided that it is administrat-
ed for the benefit of the various farmers
within the area of the local council®. The
council may establish any corporations, co-
operative or any other organization for the
execution of any of its functions and buy
shares in it?, It is also empowered to pre-
pare the facilities for emergency and to
operate them at the time of emergency in-
cluding the organization of rationing and
provision of the necessary services®. The
council is also empowered to give certifi-

-cates.and to certify and issue licences for
‘any of the -matters included within its

powaers.

The council administering a local coun-
cil may, according to Article 88 of the
Regulation, with the agreement of the
"'person responsible’’ make requlations con-
cerning any matter which the council has
jurisdiction over. By Article 93 these regu-
lations shall be considered as security legis-
lation issued by the area commander. They
shall be published by posting on the notice



board in the offices of the council and in
other public places within the area of the
local council or in any other way as the
council shall decide. Municipal councils on
the other hand, may make regqulations only
after a decision to this effect is taken by
the Council of Ministers with the agree-
ment of the king.

Taxes

A local council may, with the agreement
of the ‘person responsible’’ impose taxes
called “‘arnona.’’ membership fees and other
obligatory payment®. The council is em-
powered to impose any additions on the ar-
nona after publishing a notice to this effect
in the area of the local council'®. The coun-
cil may reduce the tax or fine for late pay-
ment taking into consideration the financial
situation of those on whom it is levied or
for any other reason to which the person
responsible agrees'!. '

A municipal council on the other hand
may impose taxes on vegetables and fruits
for sale in the market, or for any of.the
other matters mentioned amongst its pow-
ers 1n article 41 of the Municipalities Law,
the amount and percentage of which is de-
termined in regulations issued by the coun-
cil with the agreement of the council of
ministers'?

Finances

A municipal council may only borrow
money after obtaining the agreement of
the Minister of Interior who will-consider
who the lender is and the purpose for
which the fund is to be used®. It is on the
basis of this article that many municipali-
ties in the West Bank are prevented from
collectingmoney contributed to them from
Palestinians outside.

Property tax payable to the municipali-
ty is collected by the ministry of finance®
and the customs authority collects custom
duties on combustible liquids according to
percentages specified in the law'® By vir
tue of article 52 all funds collected for the
municipalities by the ministry of finance
are kept in trust for the municipalities and
distributed in the percentage which the
council of Ministers, on the recommenda
tion of the Minister of Interior, decides ac-
cording to criteria mentioned in article 52
(2), provided that some of these funds may
be allocated to finance other matters.

The yearly budget prepared by the mu-
nicipality is acted upon after it has been
approved by the council and authorized by
the Minister of Interior!®. Similarly, a local
council needs the approval of the ‘‘person
responsible’” for its yearly budget'’ How-
ever a local council does not need to get
approval for borrowing money or receiving
contributions®8,

The accountant who inspects the fi-
nances of the municipalities is decided
upon by the Council of Ministers. However
alocal council appoints its own accountant.
Also the Minister of Interior with the agree-
ment of the Council of Ministers publishes
regulations as to the proper admnistration
of the municipalities financial matters. A
local council, however, has discretion to
administer its own finances without any in-
terference. Regulations are made for the
municipalities as to tenders, purchase of
material and all other financial matters. A
local Council decides these matters without
interference except when the sale involves
a monopoly or a concession.

Chapter 16 of the Regulation mentions
powers which the area commander and the
“‘person responsible’”’ has in special cases.
These include interference in the adminis-
tration of the local council if they see that
the council is failing to carry out any of its
functions under the regulation or under a
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security order. In case of emergency, and
when there is no possibility for convening
the council to take a decision which needs
to be taken by the council in session, the
‘“‘person responsible’” may order the head
of the council to take any action in accor-
dance with the Regulation if he deems that
the prompt execution of such action is
necessary for the safety of the members of
the council. The area commander may, also
appoint a new council if it has been proven
to him that the council does not carry on
its duties according to the Regulation or
that there are financial misdealings. But he
can only do this after he has warned the
council and it did not take heed of his no-
tice.

B. The Settlements’ Court System

The Military Commander has used his
power under order #892 to establish courts
for the settlements and declared the estab-
lishment of such courts in article 125 of
The Regulations. Acting also within his
power according to order 892 he has de-
termined the jurisdiction of the court as
follows: ’

Art. 126

(a) ‘“‘the court shall have jurisdiction to
look into any offence committed con-
* trary to the Regulations for the adminis-

tration of Local Councils except those’

mentioned in chapter three (on rules for
election of the council). It shall also
have jurisdiction to look into offences
against any regulations that the council
may make and also any offence commit-
ted within the area of the council against
any law or military order mentioned in
the appendix to The Regulations. 'The
court shall be competent to impose the
punishment determined in The Regula-
tion, other regulations made thereby,
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and laws or military orders that are men-
tioned in the appendix.

in addition to what has been said in
(a) above the court shall be competent
to look into other matters which shall
be determined in The Regulations or in
any other military order.”

(b)

The Regulation as it stood on March 1,
1981 mentioned only the Jordanian law of
Town Planning in the appendix. However,
as is clear from the above, more laws can
be added and these need not be Jordanian
laws because The Regulation does not re-
strict the court’s jurisdiction to look into
violations of Jordanian laws but says ‘‘any
law mentioned in the appendix.” In view
of the provision in The Regulations which
states that this or any other regulations
made by virtue of it or in any other way
need not be published except in the offices
of the local council, it is possible that the
jurisdiction of the court might be enlarged
without the knowledge of anyone outside

_the settlement.

The judges of the settlement’s courts are
appointed by the commander of the area’®.
Judges for the first instance court are ap-
pointed from amongst magistrate judges,
and for the appeal court from amongst
judges of the District Court®®, Whereas the
judicial system in the West Bank does have
District Courts, the implication is that the
choice will be from among Israeli District
Court judges. - - . '

It-is important to note here that no con-
nection is made between the West Bank ju-
dicial system and the system of settlement
courts. For the West Bank the Minister of
Justice has been replaced by the Officer in
the Israeli army in charge of the judiciary.
Judges for West Bank courts are chosen by
a committee composed of military officers
of whom no mention is made in The Regu-
lations, where the choice of the settle-
ment's judges is left to the area commander.



And although no formal connection with
the Israeli system s established, the judges
would be from amongst judges chogen in
accordance with Israeli laws to serve in
Israeli courts.

As with judges, the area commander also
chooses the public prosecutor? The ap-
peal court sits anywhere the area comman-
der designates?

The procedure and the rules of evidence
which the court applies are those applied in
Israeli courts. The court also has ajll the
powers held by an Israeli magistrate court
as regards subpoena of witnesses and any
other matter related to the hearing of a cri-
minal case. Similarly the appeal court has
all the powers which an Israeli District
Court in Israel has when it convenes as an
appeal court. Furthermore the court has all
the powers given to military courts when it
looks into the violations to laws and orders
mentioned in the appendix?.

The court may impose fines which are
paid to the treasury of the local council®.
If a fine is not paid the court may sentence
the violater with actual imprisonment for up
to one month. It is natural to ask how the
court will execute its judgments. Will it use
the West Bank execution departments and
police, or the Israeli ones or will it have its
own? But this is not the only question which
The Regulation leaves unanswered. What
categories of people does the court have ju-
risdiction over? What if a Palestinian is
brought to appear before it, can he deny its
jurisdiction over him and claim that only a
local Arab court has the right? And when
does the military court have jurisdiction
over violators of military orders if these or-
ders are mentioned in the appendix to The
Regulation <rom the wording of The Reg-
ulation it is possible for the settler’s courts
to assume the powers of the military courts
which implic, that the settlers are not only
given autonom; but also power over the
local Arab Palest: 1an population.

The Municipal Courts

Until January 1976 municipalities had
no courts nor did the Jordanian law give
them the power to establish any To date
only the Bethlehem Municipality has ap
plied in accordance with order 631, where-
by municipal courts have been established.
and has acquired a municipal court of its
own.

According to order 631%°, the Officer 1n
charge of the Judiciary is responsible for
the municipal courts?®. The judges for the
court are appointed by the officer from
amongst magistrate judges who serve in
West Bank courts?’. No appeal court may
be established and the court’s decisions are
appealable at the West Bank court of ap-
peal?®. The court shall apply the rules of
procedure and evidence applicable in crimi.
nal cases in magistrate courts?* The court
shall have jurisdiction to hear violations
against the regulations of the municipality
and any violations committed within the

- area of the municipality which are listed in

the appendix, which includes nine laws.
The municipality is empowered to execute
judgments issued by its court Although
the municipality is empowered to appoint
from amongst its employees the officers of
the court®®, these employees are responsi-
ble to the officer in charge of the judiciary
who may issue instructions to the munici-
pality to change any officer or to cancel his
appointment. He may also appoint any em-
ployee of the West Bank Ministry of Justice
to the court®!.

C. The Defence of the Settlements

A number of related orders need to be
discussed when considering the powers and
functions of a local council. These are the
orders dealing with what is called ‘‘the De-
fence of Villages''.
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These orders are modelled after an Israeli
law of 1961, the local Authorities Regula-
tion of Guard Service Law>2. This law de-
fines in its preamble ‘the officer-in-charge
of the guard-service’ as a person whom the
Brigadier-in-Command has appointed to be
the officer-incharge of the guard-service.
Provided that in a Command in which the
quard-service is in the hands of the Police,
the Brigadier-in-Command shall empower
the perscn responsible on behalf of the
police for the guard-service. ‘Guard-service’
1s defined to include exercises and any ac-
tivities which in the opinion of the officer-
in-charge of the guard-service is required
for protecting the security of the inhabi-
tants of a settlement or their property, and
‘local authority’ is defined as a municipali-
ty or a local council, Article 2 of the Israeli
law states that:

“the Minister of the Interior may, after
consultation with the Minister of De-
fence, impose, by order, the duty.of
guard-service on the inhabitants of any
settlement or settlements..."”

The connection with Israell law does
not stop at the level of providing a model
for the military orders on the same subject.
In article 11 of order 432, the first of the
orders passed by the West Bank Military
Commander?®®, it is stated that whoever is
injured while performing guard-service shall

be considered as one who has been injuged-

during performance of guard-service in ac-
cordance with the above mentioned Israeli
law. This direct reference and application
of an Israeli law is one of the first to be
made 1n the Military Proclamations in force
in the West Bank.

Order 431 defines a village as one which
has been established after 1967. As only
settlements have been established after
1967, the order clearly refers to settle-
ments Defence is defined as training or any
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other activity deemed necessary by the per-
son appointed by the Military Commander
of the West Bank as the officer responsible
under the order. The officer is empowered
by the order to impose upon every settler
the duty to defend the settlement. He is
also empowered to appoint an authority to
carry out the defence.

Order 669 amended the definition of a
resident in order 432 to include:

‘““whoever lives in the village and is un-
registered as a resident in its registers
whether he was from the West Bank or
from Israel and who does not carry out
guard duty in any other village.”

The order also determined the age of
the person eligible for guard duty as from
18to 60, and provided that whenever guard
duty is imposed on a person he shall be as-
sumed to be eligible as long as he has not
proven otherwise in the way that shall be
provided by order. A fine is imposed on a
person who refuses to carry out the guard
duty. Order 817 empowers the director,
who is defined in the order as whoever has
been appointed director of quard duty ac-
cording to order 432, ‘‘to oblige pupils of
an institution (defined as a kindergarten,
elementary school, junior high school, field
school, advanced education institution,
children’s vacation enterprise, boarding

- school, youth and. sport cultural centre,
_ institution of higher education, yeshiva or

any other institution in which education is
provided) aged over 16 to do guard duty as
well as the pupil’s parents, the principal of
the institution, the teachers and the work-
ers.” (Article 2 of the order).

A director may also oblige the parents
whose children are at an institution to do
guard duty. In special circumstances the
director may order that an institution be
guarded by paid policemen3*. If the direc-
tor believes that facilities must be installed



1n the institution for its protection, he may,
with the consent of the police, order the
institution's owners to install them.

Order 848 of June 18, 1980 increased
the number of hours of guard duty per per-
son to six hours per week unless the direc-
tor orders that the number of hours be in-
creased to ten per week for 30 days. An in-
crease above ten hours needs the approval
of the commander of the area.

A fifth amendment to the original or-
der®® substantially increased the powers of
the settlers. Article 3 of order 898 empow-
ers them to:

- oblige any person whom the settlers
have any reason to suspect of having
committed any offence contrary to any
military order to show them his identifi-
cation card;

— arrest any person whose identity has
been not proven and to transfer him to
the nearest police station and
arrest any person without a warrant:

— if he commits before him a felony
punishable by five years imprison-
ment or if he has any basis which
makes him believe that a person has
of late committed a misdemeanor or
a felony punishable by the military
orders with five years imprisonment,
or

— if he saw him in suspect circumstance
taking precautionary measures to dis-

guise himself without being able to

give any reasonable explanation of
his actions.

A person who arrests another in the
above circumstances must hand him to the
police as socn as possible. Any one refusing
to obey the orders of the settlers will be
considered as onc contravening the military
order on security of 1970,

Appended to the order is the format of
the card with which the settlers will be is-

sued. The above powers are printed on the
card.

As with all the other 921 military orders
already in force in the West Bank, the pow-
er to interpret the provisions of this order
are vested in the military courts.

It has been common practice for the set
tlers to exceed their powers of guard duty
and interfere with the Arab inhabitants of
the West Bank. There have been many re-
ported incidents when they have set up and
manned road blocks and searched passers-
by, and they have attacked nearby villages
and made their lives intolerable.

Two reservists were quoted in the Israeli
English newspaper, The Jerusalem Post, as
saying after Jewish student settlers from
the local yeshiva and from Kiryat Arba in
Hebron manned the army check-point
alongside them: ‘‘this is the first time and
the last time we will serve in this area.”
The settlers had joined them at the check-
point because they said they preferred to
defend themselves after the incident in
Hebron where several of them were killed.

With the orders for the defence of the
settlements promulgated, the organization
of the military territorial defence system of
Jewish settlers serving in the West Bank
into organic military units stationed in
their own areas under their own command
has been completed.

Part II Comments

When the Israeli army occupied the West
Bank, the Jordanian law on local govern-
ment provided for only two types of local
government units: the municipality and the
village. The regional and local councils that
existed at the time of the British Mandate
were abolished by article 105(1) of the Jor-
danian Municipalities Law of 1955 which
declared all previous Ottoman, Jordanian
and Palestinian laws dealing with munici-
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palities and local councils repealed provid-
ed that

“all municipalities and local councils ex-
isting at the date of the coming into
force of this law shall be considered mu-
nicipal councils by virtue of the provi-
sions of this law and shall continue to
carry out their functions until replaced
by municipal councils elected in accor-
dance with the provisions of this law.”

Despite the continuous settlement activ-
ity that has gone on uninterrupted though
at an uneven rate since 1967, no substan.-
tial amount of legislation was promulgated
concerning the administration of the settle-
ments, They continued to be administered
by what was called a religious council (as
mentioned above) until March 1979 when
a number of lengthy military orders were
proclaimed declaring that regional and
local councils will administer the settle-
ments.

Under the Jordanian law in force in the
West Bank, a group of people in a village
can petition the District Commissioner to
declare their village a municipality. Where-
as this function has now been assumed by
an officer in the Israeli army, why then did
the military government not choose to use
the existing local government laws and
structures and declare Jewish settlements
to be villages or municipalities? Clearly this

would have been the easier course, which -

would have released Israel from having to
justify again a charge of violating interna-
tional law by amending and adding to the
local law in a way that exceeds the scope
of the legislative powers of an occupier

and cannot be justified as necessary legisha- -

tion for the welfare of the population of
the occupied territories.

A possible justification of this choice
which the military government may give
could be based on the provision in the Jor-
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danian law which stipulates that the candi-
dates for municipal election must, amongst
other things, be Jordanian male citizens.
However this justification can easily be re-
butted by pointing out that the military
authorities have already amended this ar.
ticle by removing the condition as to sex,
giving the franchise to women. They could
have made a further change and eliminated
the condition that the candidates and elec-
torate must be Jordanian citizens. It is
clear, therefore, that it was not any legisla-
tive difficulty that has determined the
choice of turning the settlements into local
councils rather than municipalities.

Nor is the reason the independence of
the municipal councils from the military
authorities. As has been shown at length in
the first part of this article, the Jordanian
law gives more power to the government
than the power which the Regulations for
the Administration of the Local Councils
gives to the commander of the area or the
person appointed by him to be the ‘‘person
responsible’’ for the purpose of the Regula-
tions.

The more likely reason for the choice,
to my mind, is the desirability of having
separate administrative units for Arabs and
Jews to enable separate and independent
legislation and policy for the growth and
development of each of the two communi-
ties.

It is interesting to realize how the mili-
tary government, in making the choice to

“establish regional and local councils to ad-

minister the settlements, seems to be guid-
ed by the policy that was pursued by the
British Mandatory government in Palestine
before 1948. Article 2 of the Mandate runs
as follows:

“The Mandatory shall be responsible for
placing the country under such political,
administrative and economic conditions
as will secure the establishment of the



Jewish national home, as laid down in
the preamble, and the development of
self-governing institutions, and also for
safeguarding the civil and religious rights
of all the inhabitants of Palestine, irre-
spective of race and religion."”

It is not difficult to imagine, though I
have no basis to verify this conjecture, that
the policy guidelines given by the Israeli
government to the military command in
the West Bank run on similar lines.

Article 3 of the Mandate provides that:

““The mandatory shall, so far as circum-
stances permit, encourage local auton-
omy." '

In the yearly reports by the United
Kingdom to the League of Nations and in
the reports of the Palestine Royal Commis-
sion, the rate of progress achieved by the
government of the mandate in fulfilling the
terms of the Mandate and in assisting the
Jewish and Arab communities to attain a
greater level of local autonomy was re-
ported.

The 1937 report of the Palestine Royal
Commission, for example, reported that

“there are at present only five Jewish

Local Councils, but they rank almost

next in wealth and population to.the

four major municipalities of Jerusalem,

Haifa, Jaffa and Tel Aviv and have been

active and reasonably efficient."
The Commission recommended that:

‘‘the remaining preponderantly Jewish
Local Councils, taken together with all
the present existing municipalities should
be re-classified by means of a new ordi-
nance into groups according to their re-
spective size and importance.”

The military orders relating to the Jew-
ish local councils are not, as far as their
content is concerned, modelled after the
British Ordinances. They give much greater
power to the local councils than was avail-
able at the time of the mandate. Despite
the difference in degree, the same policy
followed by the government of the man-
date to achieve local autonomy for the
Jewish minority in Palestine is now being
pursued by the Israeli government towards
the Jewish settlements in the West Bank.
The only difference (and it is a very signifi-
cant one) is that the government of the
mandate planned a restricted growth for
the Jewish community and was interested
in ceding local autonomy to both the Arab
majority as well as the Jewish minority, in
fulfillment of the terms of the mandate
and the Balfour declaration whereby two
communities would exist in Palestine. The
Israeli government, on the other hand, is
interested in incorporating the West Bank
into Israel and plans to do this by facilitat-
ing the development and growth of the
Jewish communities living, or who will be
imported to live, in the settlements which
have been planned to exist around the Arab
population centres. Mattiyahu Drobles, an
instrumental figure in government settle-
ment efforts, referring to West Bank Arabs
as “minorities’ said® :

“They (the Arabs) will find it difficult
to unite and create a continuous territo-
rial entity if they are cut off by Jewish
settlements.”

Many other legislative actions of the
government of the mandate were also aim-
ed at facilitating the fulfillment of the
terms of the mandate. The Land Transfer
Ordinance of 1920, for example, gave the
government the power to control land ac-
quisition to insure that lands in areas desig-
nated for Jews did not get transfered to
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Arabs. Similarly a military order was pas-
sed soon after the occupation whereby the
military government acquired the right to
control land transfers by making it neces-
sary to get a permit for every transaction in
land (order 25).

With strong support from the Jewish
Agency and other Jewish organizations out-
side Palestine, and the greater experience
of the European Jewish immigrants in civic
administration, the Jewish municipalities
and local councils grew often at the ex-
pense of the nearby Arab municipalities or
local councils. With the establishment in
1948 of the Jewish state, and the exodus
of the majority of the Arab population
from the reqion, this policy was pursued
systematically, and the present situation of
the cities of Jaffa and Tel Aviv is a good
example of it, Whereas Arab Jaffa before
1948 was a flourishing sea port and the big-
ger municipality, with Tel Aviv then con-
sidered in size and importance as a mere
Jewish suburb, the situation now is revers-
ed with Jaffa a mere suburb administered
by the greate. Tel Aviv municipal council.
The Israeli policy towards the West Bank
seems to aim at the continuation of this
pattern so that, for example, the Jewish
settlement near Ramallah, Beit Eil, whose
population is at present approximately 400
would be encouraged to grow and develop
to dominate the town of Ramallah which
has at present a population of approxi-

mately 20,000. Ramallah would then come .

to be treated as a mere Arab suburb of the
Jewish settlement of Beit Eil.

The timing of the legislation for the ad-
ministration of the settlements as regional
and local councils is not without signifi-
cance, March 25, 1979 was only seven
months after the signing of the Framework
for Peace in the Middle East Agreed at
Camp David. Some of the provisions can-
cerning the West Bank in the agreement did
not at all please those Jews who had already
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settled in the West Bank and those intend.
ing to do so.

It is perhaps not too far-fetched to sug-
gest that the activities and legislation in the
West Bank which followed the signing of
the agreement indicate the intentions which
the Israeli negotiators had in mind when
they negotiated the wording of the agree-
ment and agreed to sign it as presently
worded.

It is not accidental that only in article 1
of the Camp David Accords the expression
“Palestinian people’’ is used. Elsewhere in
Sections A.1.(A), (C), (C)1, (C)2 etc. the
reference is to the ‘inhabitants of the terri-
tories’ (i.e. the West Bank). The clarifica-
tion acknowledged in President Carter’s let-
ter to Prime Minister Begin on September
22 reads

“in each paragraph of the agreed frame-
work document the expression Palestine or
Palestinian people are being and will be
construed and understood by you as Pales-
tinian Arabs.”’

No clarification is sought or given about
the expression ‘‘inhabitants of the territo-
ries'’. Does it refer to Arab inhabitants or
any inhabitants, Arab or Jewish?

Qbviously without clarification it will
mean what it stands for, i.e. any inhabitant
whether Arab or Jewish. This choice of ex-
pression was therefore made carefully, and
the activities ensuing after the agreement

-make it clear what the intention was, and

what the result of the implementation of
the provisions of the Camp David agree-
ment will really mean to the Jewish settlers
in the West Bank.

Even the limited powers which the Camp
David Accords provide for the Palestinian
Arabs will under the newly created reality
which Israel has been busy creating, and be-
cause of the careful wording of the Camp
David agreement, have to be shared by the



Jewish and the Arab inhabitants of the area.
The concentrated activities aimed at creat-
ing more settlements and bringing more
Jews to live in them while changing the leg-
islation to facilitate their independence and
growth was intensified after Camp David.

Although at present the Arabs consti-
tute the majority of the inhabitants of the
West Bank there is no assurance that the
elections fur the self-governing authority
envisaged under the Camp David agreement
will proceed on the basis of proportional
representation rather than on a regional
basis. If the latter is the method then in
view of the large number of the settlements
already established Jewish representation
in that authority will be substantial. In.this
way even the limited concessions Israel
seemed to be making in the Camp David
agreement will have been forfeited. This, of
course, presuming the Jewish settlers would
like to exercise control in this manner.

It is also possible, however, that the set-
tlers may feel that their separate status as
“self-governing authorities’” gives them
more power and better enables them to
grow within the large areas of land that have
baen allocated for them. They might then
leave the Arabs to exercise alone the
fmeagre powers given to them,

Conclusion

More than 950 military orders have been
promulgated during the 14 years of Israeli
military occupation of the West Bank. This
violation by Israel of international law has
lately become better known. In response to
criticism of this practice, the decisions of
the Israeli High Court of Justice in appeals
submitted to the court against the military
commander, and publications by Israelis as
well as apologists for Israeli practices, have
attempted to justify such violations. In this
paper I have attempted to show how even

if the standards used by the High Court
judges and the authors of these studies to
justify these changes in Jordanian laws are
accepted and applied, legislation affecting
Jewish settlements in occupied territories
cannot be justified.

I have also attempted to point out the
Israeli policy towards the West Bank con-
cerning the settlements by comparing these
requlations to the Jordanian law still in
force which applies to the Arab population
centres. This comparison proves that two
distinct communities have been created
with different sets of laws applying to each
The separate development of each of these
communities is thereby facilitated.

By referring to the legal situation that
existed at the time of the British Mandate
over Palestine I have attempted to show
that the policy followed in the West Bank
is similar to some extent to that of the
Mandate Government, which by the terms
of its mandate endeavored to facilitate the
growth and development of an Arab and a
Jewish national presence in Palestine. The
only difference in the case of the West
Bank being that the military authorities
there will continue to attempt to retard the
growth of the Arab population and encour-
age the establishment of a Jewish one.

This paper has shown how a complex
and elaborate structure for the administra-
tion of the Jewish centres equipped with
legal and defence systems has already been
established to facilitate this process.

Finally, the direction in which matters
seem to be going in future as far as Jewish-
Arab relations on the West Bank are con-
cerned, is parallel to a version of the South
African Apartheid or separate development.
policy. Granted the reality and conditions
of the two areas differ; so does the extent
of the similarity. However, enough parallels
do exist in the nature of the problem fac-
ing the South African government and the
Israeli government (anxious as it is with
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trying to Judaize and control an area with conclusion that there are strong similarities
an Arab majority), and in the nature of the which, all indications point, are only bound
two systems and to some extent the prac- to increase with time.

tices of the two governments, to support a
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Analysis of Military Order 854 and Related

Orders Concerning Educational Institutions

Introduction:

In July of 1980 the Israeli military govermment acted to tighten its
control over all educational institutions in the Occupied West Bank. This
was done by promulgating a number of military orders headed by Military
Order No. 854 (hereinafter "M.0. 854"). The ramafications of these new
orders and regulations was immediately perceived by the colleges and
universities which had hitherto remained relatively free of direct control
by the military authorities.

M.0. 854 brought universities and colleges within the ambit of the
Jordanian Law on Education and Culture No. 16 of 1964 (hereinafter "Law
No. 16") which previously applied only to elementary and secondary schools.
At the same time the authorities altered Law No, 16 and promulgated new
regulations that gave them complete control over who may be a student,
teacher or principal in the occupied territories and which authorized
them to entertain non-academic "public order considerations' when they
decide to issue teaching certificates.

For universities and colleges, these orders constituted an unaccept-
able restriction on academic freedom and such ; stifling of the spirit of
inquiry as to severely restrict their role as institutes of higher learn-
ing. For other schools, the orders legitimized the use of the ordinary
functions of a ministry of education to serve the political and police
functions of the military occupation., Following 1s an analysis of these

orders and their effect on educational institutions in the West Bank:



Legal Analysis

Military Order No. 854 was introduced as an amendment to Jordanian

Law No. 16. This is a frequent Israeli deﬁicg for legislating in the

Y
4

West Bank. International Law forbids an occupying power to legislate in
occupied territories or to alter existing laws except insofar as is nec-
essary for the physical security of its forces, or for bringing local
laws into compliance with International Law (e.g. abolishing any laws
mandating slavery or apartheid in the occupled territories). The Israelis
do not wish to extend Israeli law to the territories, which would be
tantamount to annexation. Nonetheless they do legislate for the West
Bank, but they camouflage their legislation as mere amendments within
the framework of Jordanian law.

Military Order 854 began by amending Law No. 16 to bring colleges

and universities within its purview as "institutes of 1earnjng."l

This
made all provisions of that law (as amended by the rest of the Order)
applicable to universities and colleges. Next, the Order added to the
provisions of Law No. 16 itself, the authority to 1ssue regulations re-
garding teachers convicted of security offenses and teachers held under
administrative detention.? Thi§ authority was immediately exercised and
regulations based upon it prohibiting such teachers from teaching with-
out a special permit were isscued in conjunction with M.0. 854 itself.d
M.0. 854 also replaced the Jordanian Ministrvy of BEducation, for
purpcses of Law No. 16, with an Officer in the Israeld Army in Charge of
Education. It also speclifically authorized that officer, in consultatlion
with the Chief of Police in the area and the local military governor, to
"take into consideration matters of public order in determining whether to
issue a certificate" to teachers.4 The Order then granted the three West
Bank universities and the School of Sharia (College of Islamic Studies) in
Hebron temporary licenses under it.5 On January 5, 1981, a correction
was issued explaining that the temporary licenses granted in M,0. B854 were
only for the school year 1980/1981.

Three other unnumbered Orders were issued in conjunction with M.O,

854. Two of them prohibit entry into the West Bank (which had previously



been declared a closed area by virtue of Military Order No, 34) to anyone
who intends to work there as a teacher or principal or be a student in
any academic institution, without first obt@ining a written personal permit
issued by a military commander.6 Both orders state that they do not dero-
gate from other legislation but merely supple@ent every other requirement
for a license, work permit or residency permit.

The text of both orders is almost identical. One of them applies to
Israelis and foreigners who seek to enter the West Bank as students, tea-
chers or principals of schools. The other, a little more difficult to

understand, applies to residents of the administered territories who choose

to be teachers, students or principals there. One possible explanation is
that this order is intended to restrict movement of teachers and students
from one administered area (e.g. Gaza, Golan Heights, West Bank) into
another. But the language of the orders itself is more expansive and
renders it necessary to obtain ; permit for all students and teachers, in
all educational institutions in the West Bank, and not just for those
moving from one administered areainto the next. It is important to note
that these orders apply to all schools and educational institutioans and
not just to colleges and universities.

The fourth document that was issued with M,0, 854 1s an amendment to
the Regulation Regarding Teacher Certification.7 This amendment permits
the "relevant authority" to cancel the teaching certificate issued to
anyone convicted of a security offense or who was held in administrative
detention.8 It also added to the Regulatlon a provision prohibiting the
granting of any teaching certificate without the consent of the "relevant

authority" to one who has been convicted of a security offense or who had

.. . 9
once been an administrative detainee.

Effects of the new orders:

1 - They jeopardize the existence of the universities

The licensing requirement of M.O. 854 makes the very existence and
legality of the three universities subject to obtaining a permit from the

military authorities year after year. No four-year institution ¢an operate




:
on a temporary license, which must be reviewed every year and which may
or may not be renewed, particularly when the licensing authority 1s not

an objective academic or professional body. No criteria for accreditation
are spelled out and the language of M.0. 854 makes it clear that criteria
other than academic ones will be used. Given;the history of animosity
between the military government and the universities, such a state of
affairs is very detrimental. Already the three universities have been

notified that their temporary licenses have expired and they must apply

for renewal of their 1icenses.lo

2 - They create an unsatisfactory scheme for regulating universities

The military authorities justify M.0. 854 by stating that the univer-
sities and colleges had existed in a legal vacuum and that it was neces-
sary to devise a framework for regulating and supervising them. But even
if we grant the need for some means of regulating and accrediting institu-
tions of higher learning, the orders in question and Law No., 16 in particu-
lar provide a very inadequate basis for such regulation. As will be shown
below, the Jordanian legislator never intended Law No. 16 to apply to uni-
versities and colleges. Different laws (such as the Law of Jordan Univer-
sity, Law No. 17 of 1964, hereinafter referred to as "Law No. 17") were
passed that are more sultable for universities.

In a statement issued by the military government to justify M.O0. 854
in the face of mounting opposition from acgdemic and other circles, it was
argued that this particular form of regulation (applying Law No. 16) was
adopted "in furtherance of the established practice by the Israel Author-
ities of maintaining in force, inasmuch as possible, local Jordanian law,
rather than introducing new legislation." Yet this contention must fall in
light of the fact that the Military Government has not hesitated, in more
than 900 military orders to date, from introducing extensive new legisla-
tion, albeit disguised as "amendments to Jordanian law."

The same statement explained that a special committee of lawyers and
education specialists set up to find an appropriate legislative framework
for West Bank universities chose to apply Law No. 16 rather than Law No. 17
because the Amman University was a government-owned and regulated institu-

tion while West Bank universities were privately owned. Since Law No. 16







ever accusing him or charging him with any offense. Persons so held will
be considered administrative detainees and will fall automatically within

v

the purview of the new regulatioms.

5 -~ They subject the educational process to political manipulation

Perhaps the worst effect of these orders is that they enable the
military government to exercise direct control over all teachers, students
and educational institutions. M.0. 854 gpecifically authorizes the mil-
itary government to exercise that contxol for political and "public order"
considerations13 and singles out individuals who are essentially politieal-
ly undesirable from its point of view for denial or restrictions of teach-
ing certification.l4 The new orders subvert the powers of the Ministry
of Education to serve as an additional instrument for implementing the
political and security ends of the military administration even though
sufficient laws already exist enabling the military government to exercise
any degree of control it may reasonably claim to need in security or even

political matters.l5

6 - They render the status of students and teachers precarious

By requiring individual written permits from a military governor to
be a principal, student or teacher in the West Bank, these orders make
the academic status of these individuals uncertain and conditional upon
the good will of the military authorities, This is particularly true for
foreign or Israeli lecturers at the local universities., Bir Zelt, for
instance, "imports" about 30 percent of its teaching staff from a pool of
Israell Arab or international academicians. 1In the past refusal to grant
such professors permits would have In and of itself crippled the univer-
sity. The Orders exacerbate this situatdon by covering also local teach-
ers and students, as well és elementary and secondary schools, If the
authorities start enforcing these orders, the control of the military gov-
ernment over the schools will be complete and individual students as well
as whole areas or schools can be “punished" through selective denlal of

their academic status.



The Jordanian Framework

It has been claimed that M.0. 854 mgrely attempts to £i11 a vacuum
by extending existing Jordanian legislation on elementary schools to ap-
ply to universities which were set up after %967. Holders of this view
point out that no colleges or universities existed in the West Bank in
1967 and that M.0. B854 endeavors to regulate such new institutions with
the minimum of interference with Jordanian Law,

A close analysis of Jordanian legislation existing in 1967 reveals
that Law No. 16 was never intended to cover colleges and universities and
that the Jordanian legislator had an entirely different scheme for univer-
sities. Law No. 17, for example, creates a meaningful administrative

framework for Amman University which was specifically excluded from appli-

cation of Law No, 16.16 After 1967, other laws were passed to regulate
Yarmuk University and to amend Law No. 17 to meet the changing needs of
Amman University.

Law No. 16 was intended to regulate elementary, secondary, vocational
schools, adult education, kindergartens and certain other educational in-
stitutes (Ma'ahed). Each category or level was carefully defined and dif-
ferently regulated, based on academic and professional criteria. Great
care, however, was taken to ensure that the category ''Ma'ahed" does not
refer to or include colleges and universities. A 'Ma'ahed" 1s defined in
the law itself as an educational institute teaching any subjects or skills
after secondary school, whereby the period of study is less than four
years.l7 The law also outlines the purposes of Ma'ahed and describes them
as a speclalized level of education falling between the secondary school
and the university education.18 Ma'ahed generally includes institutions
which offer secretarial, accounting, language courses and other academic/
vocational skills to high schocl graduates who do not go to college,

Law No. 16 creates a 'Higher Committee" for setting, approving, and
commissioning textbooks to be used in the schools covered by that law. 19
No textbook can be used in the elementary and secondary schools unless
first approved by this committee. It is quite apparent that no such con-

trol, supervisior. or censorship can be exercised over a college or univer-



sity without severely curtailling academic freedom and undermining the
principles of free inquiry that are basic to a college education.

One provision of Law No. 16 prevents.teachers covered by that law
from joining political parties or undertaking!any "party activities"
inside the educational institutions or outside them.zo Law No., 17 for
the Amman University on the other hand, imposes no political restriction
on teachers whatsoever. Appointments to teaching positions in the univer-
gity are made based upon stated academic criteria. Faculty appointments
and promotions are proposed by the particular college in question to the
board of directors which decides upon them, then the appointment or
promotion is confirmed by a royal decree published in the Official Gazette.21

By contrast, the amendments to Law No. 16 include, as shown above,
several restrictions on political activitles in all educational institu-
tions, universities and colleges included, and the military government is
specifically authorized to grant or deny licenses based on political comnsid-
erations.

The claim that Law No. 16 was preferred to Law No. 17 because Amman
University, unlike West Bank colleges, is a public institution while Law
No. 16 contemplates both public and private institutlons is an example of
semantic sophistry. By hinging their argument on this technical differ-
ence, the authorities attempt to justify their refusal to deal with the
substantive differences bétween the two laws and with the real needs of a

university, and to hide the real reason for issuing M.0. 854.

Summary of objections to the new orders

1 - They are contrary to the Gemeva Convention

International law prohibits an occupying power from altering local
laws except insofar as is neéessary for the security of its forces. By
legislating in this area the orders in question constitute a drastic inter-
ference in the functioning of the educational institutions of the West

Bank, &ince legislation, even if it were beneficial, 1s the sole domain

of the soverelgn. The military government's usurpation of that law-making



authority clearly violates the express provisions of international law.

2 - They violate academic freedom

Particularly as they apply to colleges and universities, these orders
violate the basic principles of academic free?om and prevent the existence
of an atmosphere conducive to study énd inquiry., Teachers and students
must now live with a sword of Damocles suspended over their heads. Text-
books, teachers and students must pass the scrutiny of military authorities

whose main concern is not academic or educational.

3 - They subvert civilian functions for political and military ends

These orders add to a large number of other orders that transfer all
the civilian functions of government in the West Bank into the hands of
military officers who can manipulate them for political and military ends.
The educational system and the ppwer of certification and granting of per-
mits can now be used as a threat or reward to insure "approved" political

action or at least docile acquiescence in the occupation and 1ts policies,

4 - They are overbroad and unnecessary

The orders are unnecessary from a security point of view and are too
broad to be implemented in f;ll. This leads to selective enforcement,
which is more dangerous because it 1is necessarily arbitrary and discrimin-
atory. It grants the military government far more power than it can legiti-
mately require or can effectively utilize. The result is that the education-
al purposes of the original laws are lost as the ﬁilitary authorities con-
centrate on applying only those new portions and amendments that serve

their security and political interests.

5 - They prevent growth and development of educational institutions

The existence of such restrictive orders necessarily restrains and
prevents the establishment,'growth and development of new educational in-
stitutions. Existing institutions are also left in a precarious and un-

stable position.

6 - They contribute to the Brain Drain

By restricting employment opportunities in the field of education,




these military orders narrow tie major avenue of employment for college
graduates in the West Bank. Given the present economic situation there,
large segments of the educated population, who cannot obtain teaching

positions will be forced to emigrate, leaving an impoverished society of

unskilled laborers.

7 -~ They insure continued tension on campuses

Since the beginning of the occupation, tﬁere has been a continuous
current of tension and animosity between the military authorities on the
one hand, and academic institutlons, teachers and students on the other.
The recent orders are viewed by many on both sides, not as necessary edu-
cational reforms, but as weapons introduced by the first group in its con-
tinued fight against the second. As such, it can hardly be expected to
achieve any constructive result. Instead, it will only fan the flames
of discontent and insure more demonstrations, strikes and unrest on
school campuses.

Already several strikes and demonstrations have occurred in protest
against these orders., The universities in particular have refused to com-
ply with them. On August 27, 1980 the military authorities sent each
university a request for detailed information on the names, addresses, and
other particulars of each local teacher as well as all students and admin-
istrators. On October 8, 1980 the universities were informed that their
temporary licenses had expired and that they must apply for new licenses,
send the required information and comply with the military orders described
in this study. Further tension and unrest seem Inevitable as the authori-
ties attempt to enforce these orders against the resistance of the Pales-

tinian schools, teachers and students.

Conclusion

Military Order 854 and the accompanying orders constitute a violation
of international law and a severe restriction on academic freedom. They
cannot be justified as serving any security purpose for the Israelis and

instead lead to more bitterness, frustration and animosity.




10.

11.
12.
13.
14.

15.

16.

17.

18,

19.

20,

21.

10

Footnotes ‘

Articles 1, 2 and 3. Military Ordexr No. 854, July 6, 1980, See Appendix.

. Article 4, Military Order No. 854

Regulation Regarding Teacher Certification No. 23 of 1965 (Amendment),
July 6, 1980, issued pursuant to Law No. 16. See Appendix.

Article 5 (c¢), Military Order No. 854

Article 6, Military Order No. 854 )

. General Permit to Enter (Inhabitants of the Administered Territories)

(No. 5) (Amendment) (The West Bank) 1980-5740; and General Permit to
Enter (Israelis and Foreigners) (No. 5) (Amendment No. 2) (The West
Bank) 1980-5740. See Appendix.

See Appendix.
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. This is done by amending Article 8 of the Regulation Regarding Teacher

Certification.

This provision is now found ag Article 9 of the Regulation Regarding
Teacher Certification, as amended.

Form letters to that effect were sent to the universities on
October 8, 1980,

Article 8 (a), Law No. 16

Article 13, EEEiE

Article 5, M.0. 854

Article 4, M.0O, 854 and the Regulation Regarding Teacher Certification

See Military Orders Nos., 101 and 378 and the Emergency Defense
Regulations of 1945.

Article 115, Law No. 16

Article 2 and Article B (c¢), Law No. 16
Article 20, Law No. 16

Articles 27-54, Law No. 16

Article 25, Law No., 186

Article 20, Law No. 17
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ISRAELI DEFENCE ARMY

ORDER #854

Order concerning Education and Culture Law Number 16 for the year 1964
{Ameundment) (West Bank)

In accordance with the authority vested in me by virtue of the law of

Culture and Education, Law Number 16, for the year 1964 (hereinafter “the
Law"), I hereby order as follows:

Amendment to Article 2 of the Law:
1. 1In the definition of "Institute" occurring in Article 2 of the Law,

the phrase "on condition that the period of study should be less thaw
four years'" shall be deleted.

Amendment to Article 8 of the Law:

2. In Article 8 (c) of the Law, the phrase "and its duration is less than
four years"shall be deleted.

Amendment to Article 20 of the Law:
3. In article 20 of the Law, the phrase "at intermediate level of special-
ization between secondary and university education' shall be deleted.

Amendment to Article 26 of the Law:

4, At the end of Article 26 the following shall be added: - '"The mentioned
Ordinance may included regulations concerning teachers who are convicted
of committing a crime in accordance with security legislation, or who are
placed under administrative detention.”

Amendment to Article 59:

5.a.In Article 59 of the Law, the word "Ministry'" shall be replaced by the
following phrase, "the responsible official by virtue of the Order Con-
cerning Powers Regarding Laws of Education (West Bank Area) (Number 11)
for the year 5727 - 1967 (hereafter - the '"responsible official")

b.Paragraph (c) of Article 59 of the Law will be referred to by the letter (d)
to be preceded by the following:

c."The responsible official may in consultation with the District Chief of
Police and the Military Governor of the area directly concerned, may
take into account considerations of public order among other considera-
tions, in granting the licence mentioned in this Article.”

Transitional Provisions:

6. Every educational institution operating in the Area mentioned at the end
of this Order will be considered as having obtained a temporary licence,
in accordance with the Law as amended in this Order, as of the date when
this Order comes into force.

Effective Date:
7. This Order shall come into force as of 24th Tammuz 5740 (8th July 1980).

Name:
8. This Order shall be called, "Order Concerning Education Law Number 16 for
the year 1964 (amendment) (West Bank) (Number 854) for the year 5740-1980",



22 Tammuz 5740

WM

6 July 1980
Benjamin Eli'ezer
Tat Aluf - Commander of the
Area of the West Bank
END
. Bir Zeit University
Al-Najah National University
. Bethlehem University
. Institute of Islamic Studies - Shari'a College



ISRAFLI DEFENCE ARMY

EDUCATION AND CULTURE LAW NUMBER 16 OF 1964

Regulation Regarding Teacher Certification Number 23 of 1965 (Amendment)

In accordance with the authority vested in me by virtue of Article 117 of
the Education and Culture Law Number 16 of 1964 (hereafter - 'the Law") I
issue the following Regulation:

Amendment to Article 8:

1. The provision of Article 8 of the Regulation Regarding Teacher Cer-
tification Number 23 of 1965 (hereafter - '"the Regulation') will be
referred to by the letter (a), and to this the following will be added:

b. The responsible official may cancel the teaching certificate
granted to whoever was convicted of committing a crime in accord-
ance with a security legislation, or to whoever was placed under
administrative detention.

Addition of Article 9:
2. After Article 8 of the Regulation comes the following:
9. "No teaching certificate of whatever kind shall be granted toc anyone
who has been convicted of committing a crime in accordance with a
security legislation, or to anyone who has been placed under admin-
istrative detention except with the approval of the responsible
official.

Effective Date:
This Regulation will be called the "Regulation Regarding Teacher

Certification Number 23 of 1965 (West Bank) (amendment) for the year
5740 ~ 1980."

22 Tammuz 5740
6 July 1980

Benjamin Ben Eli'ezer
Tat Aluf - Commander of the
Area of the West Bank
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ISRAELI DEFENCE ARMY

ORDER CONCERNING CLOSED AREAS (WEST BANK) (NUMBER 34) 5727 - 1967

GENERAL PERMIT TO ENTER (Inhabitants of the Administered Territories) (Number 5)
{Amendment) (West Bank) 5740 - 1980.

In accordance with the authority vested in me in my capacity as Commander of
the Area, I issue the following declaration

Amendment to Article 2

l.a. Article 2 of the General Permit to Enter (Inhabitants of the Administered
Territories) (Number 5) (Judea and Samaria) for the year 5732 - 1972 will
be referred to by letter (a), and at its beginning the following phrase
shall appear, taking into account the contents of Paragraph (b).

b. After Paragraph (a) of Article 2 this will follow:

"{b) No one who enters the Area, from the inhabitants of any administered
territory, may work as a teacher or principal of any educational
institution, or be a student of any educational institution unless
he obtains a personal permit issued in writing by a military commander.

c. Paragraph (b) is not intended to derogate from the provisions of any
legislation or securilty legislation which imposes the requirement of
obtaining a licence, or the acquisition of a permit to reside or work,
but it was included as an addition to any such provisions.

Transitional Rules:
2, This amendment does not apply during the scholastic year 5740 (1979/1980)
to a teacher or student who has already started teaching or studying as

the case may be, at any educational institution, before the coming inte
force of this amendment.

Effective Date:
3. The Order shall come into force as of 24 Tammuz 5740 (8 July 1980)

Name:

4. This declaration shall be called "General Declaration for Entry
(Inhabitants of the Administered Territories) (Number 5) (Amendment)
(Judea and Samaria) 5740 - 1980.%

22 Tammuz 5740
6 July 1980

Benjamin Eli'ezer
Tat Aluf - Commander
of the West Bank




ISRAELT DEFENCE ARMY

ORDER CONCERNING CLOSED AREAS (West Bank Area) (Number 34) for the year 5727-1967,

General Permit to Enter (Number 5) (Israeli and foreign inhabitants)
(West Bank Area) 5740-1980.

In accordance with the authority vested in me In my capacity as Commander of
the Area I issue the following Order:

Amendment to Article 2:

1. In article 2 of the General Permit to Enter (Number 5) (Israeli and
Foreign Inhabitants) (West Bank Area) of 5730 - 1970 (hereafter -
the General Permit to Enter), the following shall appear after Paragraph 9.

10.a.No Israeli or foreign inhabitants entering the Area may work as a
teacher or principal at any educational iInstitution unless he obtains a
personal permit issued in writing by a military commander.

b.Paragraph (a) is not intended to derogate from the provisions of any
legislation or security leglslation imposing the requirement of obtaining
a license or the acquisition of a permlt to reside or work, but it was
included as an addition to any such provisions.

Transitional Rules:

2, This amendment does not apply auring the scholastic year 5740 (1979/1980)
to a teacher or student who has already started teaching or studying, as
the case may be, in any educational institution before the coming into
force of this amendment.

Effective Date:
3. This amendment shall come into force as of 24 Tammuz 5740 (8 July 1980).

Name:

4, This Declaration will be called "General Permit to Enter (Number 5)
(Israeli and foreign inhabitants) (Amendment Number 2) (West Bank)
5740 ~ 1980."

22 Tammuz 5740
6 July 1980

Benjamin Ben Eli'ezer
Tat Aluf - Commander of
the West Bank Area






