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24 April 19381

Dear Adrian:

Thank you for your letter of 7 April 1981
recoammending that Professor Stefan Reisenfeld
be appointed to the tribunal to adjudicate
the Iranian claims. -

As you may know by now, on 17 April 1981 the
President anncunced the appointment of

Judge Malcolm R. Wilkey, Mr. Richard M. Mosk
of Los Angeles, and Mr. Howard M. Holtzmann
of New York to be the three U. S. arbitrators
to the Claims Tribunal.

I appreciate your suggestion, however, and was
glad to hear from you. With kindest regards,

Sincerely,

>
1

EBDWIN MEESE IIIX
Counsellor to the President

»

University of California
Hastings College of the Law
198 McAllister Street
San Francisco, CA 94102
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U. S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

Honorable Strom Thurmond
Chairman

Committee on the Judiciary
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

This responds to your request for the views of the Department of
Justice on S. 66, a bill to amend the Alien Enemy Act, 50 U.S.C.
21l. The Department of Justice opposes enactment of the bill.

The Alien Enemy Act, originally enacted in 1798, authorizes the
President to apprehend and remove nationals of a foreign nation
residing in the United States " [w]henever there is a declared
war between the United States and [that] foreign nation or gov-
ernment, Or any invasion or predatory incursion is perpetrated,
attempted or threatened against the territory of the United States
by [that] foreign nation or government." §S. 66 would amend the
Act by including the seizure or holding of the premises of an
American diplomatic agent as hostage by a foreign government as
actions that could trigger the President's power to restrain or
remove nationals of the foreign country. As amended, the Act
would authorize the President to detain or expel all persons in
the United States who are nationals of foreign countries holding
American hostages.

The Alien Enemy Act grants the President extraordinary power to
deal with foreign nationals residing in this country. The consti-
tutionality of the Act has been consistently upheld as a permissi-
ble exercise of the war power. See, e.g., Ludecke v. Watkins,

335 U.S. 160 (1948). The rationale supporting the Act is that the
United States must have power to confine or remove aliens holding
allegiance to an enemy country who are likely to commit acts dan-
gerous to the public safety. See Citizens Protective League V.
Clark, 155 F.2d 290, 294 (D.C. Cir. 1946).

The Act is clearly intended to apply to situations where war is
imminent but has not yet been declared. At the time of its
passage, Congress was concerned about French citizens in the
United States who might join an invading French army; the Presi-
dent was deemed to need power to act before an official war



was declared. See 8 Annals of Congress 1791 (1798). During
debate on the bill, amendments were proposed which would have
deleted the phrases "or threatened" and "predatory incursion”.
Supporters of these amendments argued that the bill was too
broad, given the power conferred on the President to "distress

innocent persons." Id. at 1786. Congress rejected these amend-
ments. '

S. 66 would define a particular act of a foreign nation--seizure

of an American embassy-—-as within the purview of the Alien Enemy
Act. As just discussed, the Act contemplates use of its provi-
sions by the President in situations where war is imminent and

the President intends to request a declaration of war from Congress.
Thus we believe that, upon seizure of an American embassy, the
authority that the bill would grant would be appropriately exer-

cised if done in contemplation of a congressional declaration of
war.

We have serious doubts, however, about the constitutionality of

the bill in the absence of a declaration, or an imminent declara-
tion, of war. 1/ While we recognize that Congress has plenary
authority to deport any class of aliens from the United States,

we seriously doubt that aliens may be arrested and detained outside
of a wartime context, even if such actions are incident to removal
from this country. Resident aliens are protected by the Fourth,
Fifth and Sixth Amendments. These Amendments prohibit arbitrary
seizures and deprivations of liberty without due process. S. 66
would authorize severe restraints on an alien's liberty with no
demonstration of the need to detain that particular alien. We

are not aware of any exercise of such authority outside of a
wartime context, 2/ and we doubt the existence of any governmental
interest which would sustain it against a constitutional attack. 3/

1/ To the extent S. 66 would authorize the President to act when
T  no war was imminent, it appears to be a clear expansion of
the Alien Enemy Act. While the drafters of that Act sought to
give the President authority before war was actually declared

there is no indication that they intended to permit him to exercise
the authority when no war was anticipated.

2/ The Alien Enemy Act has been invoked during World War I, see
40 Stat. 1651 (1917), and World wWar II, see Proc. No. 2525,
6 Fed. Reg. 6321 (1941).

3/ See Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866); Gerstein
v. Pugh, 420 U.S. 103, 114 (1975) (Fourth Amendment requires
judicial determination of probable cause as a prerequisite to




The Office of Management and Budget has advised that there is
no objection to the submission of this report from the stand-
point of the Administration's program.

Sincerely,

Michael W. Dolan
Acting Assistant Attorney General

3/ (Continued) extended restraint of liberty). C£. Carlson v.

~ Landon, 342 U.S. 524, 542 (1952) (upholding denial of bail
pending deportation "where there is a reasonable apprehension

of hurt from aliens charged with a philosophy of violence against
this government"); Korematsu v. United States, 323 U.S. 214, 218
(1945) (" [N]othing short of apprehension by the proper military
authorities of the gravest imminent danger to the public safety
can constitutionally justify [a curfew or exclusion from one's
neighborhood]."); Hirabayaski v. United States, 320 U.S. 81, 110
(1943) (Murphy, J., concurring) ("It would not be supposed that
persons not charged with offenses against the law of war . . .
could be deprived of due process of law and the benefits of trial
by jury, in the absence of a valid declaration of martial law.").

Any alien held in custody under the bill could challenge his
detention in a habeas corpus proceeding. Significantly, the
Constitution provides that the Great Writ may be suspended only
"when in Cases of Rebellion or Invasion the public Safety may
require it." Art. I, sec. 9, cl. 2.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. D.C. 20503

May 4, 1981
- LEGISLATIVE REFERRAL MEMORANDUM
TO: Legislative Liaison Officer-

National Security Council

SUBJECT: State proposed report on S. Res. 44,"Relating

to the convening of an international conference
to amend certain international agreements concern-

ing the privileges and immunities of diplomatic and
consular agents."

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relgtionship to
the program of the President, in accordance with OMB Circular A-19.

A response to this request for your views is needed no later than
Friday, May 29, 1981.

Questions should be referred to Tracey Cole Lawler ( 395-4710),
the legislative analyst in this office, or to Bob Bauerlein
(395-4580 ).

(oI KL

RONALD K., PETERSON FOR
Assistant Director for
Legislative Reference

Enclosures



DEPARTMENT OF STATE

Washington, D.C. 20520

Dear Mr. Chairman:

I have been asked to respond to your letter of March 18 to
Secretary Haig requesting the views of the Department of State
on S. Res. 44, "Relating to the convening of an international
conference to amend certain international agreements concerning
the privileges and immunities of diplomatic and consular
agents", submitted by Senator Moynihan on January 29, 1981.
This Resolution represents a proposed response to the illegal
actions committed by the Iranian Government in seizing and
holding hostage United States diplomatic mission personnel from
November 4, 1979 until January 26, 1981.

The Resoclution recommends the convening of an
international conference for the purpose of considering
amendment of the Optional Protocols on the Settlement of
Disputes of the Vienna Convention on Diplomatic Relations of
1861 and the Vienna Convention on Consular Relations of 19463,
The Resolution proposes that the Protocols be amended so as to
require parties to the Conventions to break diplomatic
relations_with any country which violates the provisions of the
Conventions relating to the inviolability of the persons of
divleamatic Aagents and consular ofiicers and the inviolability
of the premises of diplomatic or consular missions. These
countries would also be required to declare the diplomatic ané
consular agents of the offending country persona non grata in
their territory once the country whose rights have been
violated makes application to the Internatonal Court of Justice
for settlement of the dispute created by the violation.

The Department of State is supportive of any constructive
efforts to develop measures within the structure of
international law which will work towards the elimination or
substantial reduction of the type of despicable actions which
only recently took place in Iran in clear and direct violation

The Honorable
Charles H. Percy,
Committee on Foreign Relations,
United States Senate.



- 2 -

of the Vienna Conventions. However, the convening of an
international conference by the United States with the primary
purpose of amending the Protocols so as to require the breaking
of diplomatic relations with an offending country and the
declaring of that courntry's diplomatic representatives persona
non grata is not likely to achieve that result. There is not
at this time sufficient international support for any regime of
automatic sanctions against states which fail to uphold their
obligations under the Vienna Conventions.

On the other hand, an international conference organized
under United Nations auspices for the purpose of reviewing
overall implementation of the Vienna Convention on Diplomatic
Relations and a similar conference, if required, to review the
Vienna Convention on Consular Relations could be utilized for
purpose of determining those areas in which the Conventions
could be strengthened with particular emphasis on improving the
ability of States party to the Conventions to protect their
rights and those of other States abiding by the Convention's
provisions. Before any such conference is called, however, an
opportunity to explore the U.S. allies the relative merits of
specific sanctions such as those contained in S. 44 would be
essential. 1In this way, the United States could play a
decisive and effective role in guiding a conference, if
convened, making certain that this country's interests both
here and abroad are afforded the greatest possible protection.

The Office of Management and Budget advises that from the
standpoint of the Administration's program, there is no
objection to submission of this report.

Sincerely,

Richard Fairbanks
Assistant Secretary for
Congressional Relations
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TE T EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

GENERAL COUNSEL May 21, 1981

HOnorable Richard V. Allen
National Security Council
Washington, D. C. 20506

Dear Mr. Allen:

Enclosed is a proposed Executive order entitled "Hostage
Relief Act of 1980."

In accordance with the provisions of Executive Order

Ne. 11030, as amended, it was submitted to this office,
along with the enclosed transmittal letter, by the Depart-
ment of State.

On behalf of the Director of the Office of Management and
Budget, I would appreciate receiving any comments you may
have concerning this proposal. If you have any comments or
objections they should be received no later than Thursday,
June 4, 1981.

Comments or inguiries may be submitted by telephone to
Mr. Ronald A. Kienlen of this office (395-5600).

Sincerely,

0 bt Dy, Flchnds
William M. Nichols
General Counsel

Enclosure



DEPARTMENT OF STATE

Washington, D.C. 20520

May 8, 1981

Dear Mr. Stockman:

In accordance with Executive Order 11030, I enclose for
review and transmission to the President a proposed Executive
order in further implementation of the Hostage Relief Act
(P.L. 96-449).

Executive Order 12268, January 15, 1981 (46 FR 4671)
generally delegated to tne Secretary of State functions
vested in the President by that Act. One function remains,
however, which requires issuance of an Executive Order. Sec-
tion 205(b) of the Act defines a key term "hostage period" as
ending on the date. the President specifies, by Executive
Ordex, as the date on which all citizens and resident aliens
held hostage in Iran "have been returned to the United States
or otherwise accounted for" or December 31, 1981, whichever
is earlier.

The duration of the "hostage period" serves to define when
some tax provisions of the Act expire (e.g. filing of a joint
return by a spouse and relief from determining tax liability).

We are aware of no purpose to be served by having the
period run to the end of the year, and the proposed order
would specify January 21, the date all the hostages returned
to full United States control in Wiesbaden.

We understand that the Treasury Department supports early
issuance of the proposed order.

Sincerely,

es H. Michel
Acting Legal Adviser

Enclosure:
Proposed Executive Order.
The Honorable

David A. Stockman, Director,
Office of Management and Budget.



Proposed Executive Order
HOSTAGE RELIEF ACT OF 1980

By the authority vested in me as President by section
205(b) of the Hostage Relief Act (Public Law 96-449; 94 Stat.
1972:; 5 U.S.C. 5561 note), it is hereby ordered as follows:

On January 21, 1981, all citizens and resident aliens
of the United States who were placed in a captive status due
to the seizure of the United States Embassy in Iran were no
longer under foreign control and were properly accounted for.
On that daﬁe therefore, the "hostage period" defined for tax

purposes in section 205(b) of the Act ended.

5/7/81





