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NATIONAL SECURITY COUNCIL 

#5237 

September 16, 1981 

NOTE FOR GEOFFREY KEMP J 
FROM: BOB KIMMITTi 

SUBJECT: U.S. Claims Agreement 
with Iran 

Geoff, 

I do not believe that any response 
is necessary to this letter. It 
has been noted by the appropriate 
people on the NSC Staff, and 
since copies were sent to thousands 
of people besides Dick Allen, 
I see no reason for Dick to reply. 
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S/S 8127832 

DEPARTMENT OF STATE 

Washinrton, O.C. 20520 

October 9, 1981 

MEMORANDUM FOR MR. RICHARD V. ALLEN 
THE WHITE HOUSE • 

Subject: Report of the President•~ Commission on 
Hostage Compensation 

In response to the White House memorandum of 
September 21 to the Secretary of State, an inter-agency 
committee chaired by State met on October 7 to review 
the Final Report and Recommendations of the President's 
Commission on Hostage Compensation. Representatives 
from Agriculture, CIA, Commerce, Foreign Claims Settle­
ment Commission, Defense, USICA, Justice, 0MB, OPM, 
Treasury and VA attended. 

The committee agreed to Recommendations 3, 4 and 
5; disapproved Recommendations 2(a), 2(b) and 7; and 
deferred any final position on Recommendations 1, 6 and 
8, except that there was concensus that permanent 
legislation was desirable but not as to its contents. 

A policy and legislative drafting committee will 
be formed to submit a legislative package to 0MB no 
later than November 30, 1981. Subject to policy 
guidance from the White House, the package will include 
proposals to implement certain Recommendations of the 
Commission, as well as permanent legislation to replace 
the temporary Hostage Relief Act of 1980. 

m0tjt 1/11 Ot~ft"&~1 
~ ef {ur Bremer, / 
Executive Secreta 

Attachment: 

Recommendations of the Commission. 

co 

c::, 

-c::, .. 
(..v 
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The Final Report · 
and Recontinendations of 
The President's Con1n1ission 

. on Hostage Coinl)ensation 

September 21, 1981 

( _·.:::~:;;; - - -

~ The President's Commission on Hostage Compensation 
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warnings against travel in the area had been issued. Having 

noted that some benefits irt the nature of c6mpensation were 

extended to a private citizen in this instance · by act of 

Congress, the Commission believes and has recommended that 

the Government, in both its legislative and executive 

branches, should give further study to the question of 

the policy to be. adopted toward private citizens in these 

circumstances and develop an agreed position on the matter. 

RECOMMENDATIONS .. 

The Commission was unanimous in adopting the following 

recommendations except for the reservation of one Commissiorier 

noted in the text of the report. 

Recommendation l 

The Commission recommends that legislation be adopted to 

provide for the payment of tax-exempt detention benefits (simi­

lar to those given to Vietnam POW ' s and interned civilians in 

Vietnam and to the crew of the Pueblo) to those military· and 

civilian employees of the United States Government held in 

captive status in Iran at any time between November 4, 1979 

and January 21, 1981, in the amount of $12.50 per day for 

each day of captivity. It further recommends ~hat the legis­

lation be drafted to provide ,the same benefit to other Ameri­

cans designated to have been placed in captive status during 
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that hostage period in accordance with Section l~l of the 

Hostage Relief Act. 

The Commission specifically recommends that such legis­

lation be in the form of an additional title to an amended 

Hostage Relief Act providing separate authority for the admin­

istration of a hostage detention benefit program by the Foreign 

Claims Settlement Commission in a manner consistent with the 

standards applicable to the Vietnam conflict detention benefits 

programs administered under the War Claims Act of 1948. 

Recommendation 2 

The Commission recommends that Section 9 of the Military 

Personnel and Civilian Employees' Claims Act be amended to 

provide: 

(a) an increase in the maximum payment allowable on claims 

for damage to or loss of personal property under Section 9(a) 

from $40,000 to $50,000; and 

(b) discretionary authority for the head of any agency 

authorized to settle claims under that Act to exceed that 

maximum · amount in the case of _claims from persons declared 

to be in a captive status under Section 101 of the Hostage 

Relief Act of 1980 for losses incurred in connection with 

their having been held captive. This discretionary author­

ity would not ~e subject to delegation but would require the 

personal decision of the head of the appropriate agency. 

The .Commission also recommends that t~e President should 

prescribe· -policies to ensure the uniform implementation of 
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Section 9 of the Act by the concerned agenci~s in respect 

of such claims, including uniform and flexible application 

'of any limits ·as to sub-categories of property. Such category 

limits currently appear arbitrary. Therefore in the case of 

claims from Iranian hostages they -should be waived. 

Recommendation 3 

The Commission recommenos that the Hostage Relief Act 

of 1980 be amended to provide explicitly that payment for 

medical and health benefits and other expenses relating to 

such care incident to the hostages' detention in Iran as 

defined in Section 103 of the Act, is authorized without 

time limit. 

Recommendation 4 

The Commission recommends that all of those hostages who 

are described in Section 101 of the Hostage Relief ·Act and 

are covered 6y the Federal Employee's Compensation Program 

or the Military Disability Retirement System shall - have all 

present or futur~ disabilities incident to their having 

been hostage considered to be injuries sustained while in 

the performance of duty. To remove any _doubt on this subject, 

the Commission recommends that the · Hostage Relief Act be 

amended to so provide. 

Recommendation 5 

The Commission recommends that the United States Govern­

ment make no payment to the Iranian hostages or their family 
, 

members of any compensation intended to be the equivalent to 
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compensatory damages for injuries incurred as the result of 

the unlawful detention of the · hostages by the Iranian -·Gover.nment. 

Recommendation 6 

The Commis·sion recommends that the Hostage Relief Act of 

1980 be made permanent insofar as it applies to government 

employees and contractors of the U.S. Government and that 

it· be amended to apply to future hostage situations. Further 

that it authorize the Secretary of State to identify, by 

publication in the Federal Register, the initial and terminal 

dates of any future hostage periods as that term is defined 

in the . Act. 

Recommend a t.i6n 7 

The Commission recommends that, to enable individual 

former hostages to avail themselves of outside ~on-govern­

mental psychological and psychiatric care at government 

expense without undue concern over · possible adverse· impacts 

on, their careers, the concerned agencies should adopt appro­

priate arrangements permitting non-governmental intermediaries 

to receive and authorize payment for such care without dis­

closing the nature of treatment for the individual receiving 

such care unless the individual so consents. 

Recommendation 8 

The Commission recommends that the Federal Government 

consider as a matter of policy ·the question of its responsibility 

towards private American citizens who may be taken hostage 

in the future. 
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TO: . 

THE WHITE HOUSE 8127832 
WASHINGTON 

. s ·eptember 2·1,, _1981 

MEMORANDUM FOR THE SECRETARY OF STATE 

FROM: EDWIN ~-~ESE, III ~ 
COUNSELLOR TO THE PRESIDENT 

SUBJECT: Report of President's Commission on Hostage 
Comr>ensation 

As you know, the ·Commission released its' report today 
from the State Department. I would be grateful if the 
State Department would convene an interagency group 
to review the report and make recommendations to us. 
That group should, in my view, include DOD, mm, OPM, 
NSC, Commerce, Treasury, Agriculture, Justice, CIA, 
and ICA. It would be my hope that you could provide 

~ . .-·1}-S with a· report within two weeks. 
-1' · 

CC: Secretary of Treasury 
Secretary of Defense 
Attorney General 
Secretary of Agriculture 
Secretarv of Commerce 

.... _ 
·-. 

Director: Office of M~nagernent & Budget 
Director, Central Intelligence Ar,ency 
Administrator, Agency for Internrttional Development 
Director, International Communic~tions A~~ncy 
Director, Office of Personnel Hana~ement 
Assistant to the President for Nrttional Security Affairs 



No. 80-2078 

~n tqe ~upreme Oinurt nf tqe ~niteb ~bdes 
OCTOBER TERM, 1980 

DAMES & MOORE, A PARTNERSHIP, PETITIONER 
• 

v. 

DONALD T. REGAN, SECRETARY OF THE T~EASURY, ET AL. 

ON WRIT OF CERTIORARI BEFORE JUDGMENT TO 
THE UNITED STATES COURT OF APPEALS FOR 

THE NINTH CIRCUIT 

REPLY BRIEF FOR THE FEDERAL RESPONDENTS 

WADE H. MCCREE, JR. 

Solicitor General 
Department of Justice 
Washington, D. C. 20530 
(202) 633-2217 
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1. Petitioner challenges two distinct actions by the Pres­
ident in this case: ( 1) the ordering of the transfer of Iranian 
assets subject to the jurisdiction of the United States, and 
(2) the provision for the settlement of claims against Iran by 
means of their presentation to the Iran-United States 
Claims Tribunal. Although both of these measures were 
taken in connection with the Agreement with Iran, they 
implicate quite different powers of the President. . . 

As we explain in our opening brief (Govt. Br. 28-29), the 
President had the power under the International Emer­
gency Economic Powers Act (IEEPA), 50 U.S .C. (Supp. 
III) 1701 et seq. , to direct the return of frozen Iranian 
property to Iran solely in order to obtain the release of the 
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hostages and resolve the crisis with Iran, without making 
any provision for settlement of the claims of United States 
nationals. Thus, the validity of the Presidential order to 
transfer assets which are subject to judicial orders obtained 
by petitioner does not depend on whether petitioner's claim 
against the Iranian defendants is subject to the jurisdiction 
of the Claims Tribunal and is thereby settled by the Agree­
ment. See, e.g., American Bell Int'/, Inc. v. lslamic Repub­
lic of Iran , No. 80-321 (D:o:c. June 11, 1981), cert. before 
judgment denied, No. 80-2111 (June 22, 1981). Nor does it 
depend on whether the President even had authority to 
settle claims of any American nationals. Conversely, the 
President's power under the Constitution, the Hostage Act 
(22 U .S.C. 1732), and the 1955 Treaty with Iran, 1 to provide 
for the settlement and discharge of the claims of American 
nationals against Iran through submission to arbitration 
does not depend on whether he also has the authority under 
IEEPA to direct the transfer of blocked Iranian property, 
up to $1 billion of which will be deposited in a security 
account to fund awards by the Tribunal in favor of Ameri­
can claimants. 

2. Petitioner concedes (Pet. Br. 18) that the President has 
authority to settle the claims of United S~ates nationals 
against a foreign government. See Govt. Br. 40-50. The 
entire burden of its argument on the claims settlement issue 
(see Pet. Br. 9-18, 20-21) is that the Foreign Sovereign 
Immunities Act (FSIA), 28 U.S.C. 1602 et seq., implicitly 
carves out an exception to this broad authority in the case of 
claims for which that Act permits a suit against the foreign 
government. For the reasons given in our opening brief 
(Govt. Br. 56-63), however, the FSIA is wholly irrelevant to 
the claims settlement issue. 

1Treaty of Amity, Economic Relations, and Consular Rights Between 
the United States and Iran, Aug. 15, 1955, 8 U.S .T. 899, T.I.A.S. No. 
3853. 
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The pertinent provisions of that Act (28 U.S.C. 1604-
1607) deal solely with issues of immunity (H. R. Rep. No. 
94-1487, 94th Cong., 2d Sess. 20 (1976); S. Rep. No. 94-
1310, 94th Cong., 2d Sess. 19 ( 1976); see also Chas. T. Main 
Int'/, Inc. v. Khuzestan Water & Power Authority, No. 
80-1027 ( l st Cir. May 22, 1981 ), at 20) and confer jurisdic­
tion on the district courts of in personam actions against a 
foreign sovereign whenever the sovereign is not entitled to 
immunity (28 U .S.C. l 330(a)).2 The settlement by the Exec­
utive of a claim on which a claimant has filed suit against a 
foreign government no more interferes with the jurisdiction 
of the court or confers an immunity to that jurisdiction­
the subjects addressed by the FSIA___:than would a settle­
ment entered into by the claimant himself. For example, if 
petitioner entered into an out-of-court agreement with the 
Iranian defendants settling its claims, that settlement would 
furnish a basis for the Iranian defendants to assert the 
affirmative defense of accord and satisfaction (Fed. R. Civ. 
P. 8(c)), not a lack of subject matter jurisdiction under 28 
U .S.C. l 330(a) because of an immunity to suit. By the same 
token, if the President settles the claim pursuant to his 
constitutional or other authority, the Iranian defendants 
presumably could assert a similar defense (cf. Heckman v. 
United States, 224 U.S. 413, 444-446 (1912)) or one based 
upon the failure to state a claim upon which relief could be 
granted (Fed. R. Civ. P. 12(b)(6); American Int'/ Group, 
Inc. v. Islamic Republic of Iran, Nt)s.' 80-1779, 80-1891 
(D.C. Cir. June 5, 1981 ), slip op. 23); they could not, how­
ever, obtain a dismissal for lack of jurisdiction because of a 
supposed immunity to the jurisdiction of the courts. 

2The legislative history of the FSIA cited by petitioner (Pet. Br. 
10-15) refers exclusively to the issue of a foreign government's immunity 
to suit and the State Department's previous role in making "suggestions 
of immunity" to the courts (id. at 12 & n. l 0) . Petitioner still has cited no 
reference suggesting a congressional intent in the FSIA to abrogate the 
established practice of Executive claims settlement. 
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Moreover, as relevant he~e, the FSIA did not represent a 
break with the past with respect to foreign sovereign 
immunity; it merely codified the previously extant restric­
tive theory of sovereign immunity under which a foreign 
government is generally subject to suit for its commercial 
and other private acts. See H.R. Rep. No. 94-1487, supra, at 
7. That theory of sovereign immunity had been adopted by 
the State Department itself in 1952. See Alfred Dunhill of 
London, Inc. v. Cuba, 425 U.S. 682, 698-699, 711-715 
( 1976). Yet since 1952, as the District of Columbia Circuit 
observed, the Executive has entered into at least ten lump 
sum settlement agreements with other nations .. American 
Int 'I Group, Inc. v. Islamic Republic of Iran, supra, slip op. 
30. Significantly, three of those agreements settled com­
mercial contract claims, on which the foreign government 
may not have been immune to suit in this country. See 
United States-Hungary Claims Settlement, Mar. 6, 1973, 
Art. 2(2), 24 U.S.T. 552, T.I.A.S. No. 7569; United States­
Bulgaria Claims Settlement, July 2, 1963, Art. I(l)(c), 14 
U.S.T. 969, T.I.A.S. No. 5378; United States-Rumania 
Claims Settlement, Mar. 30, 1960, Art. I(l)(c), 11 U.S.T. 
317, T.I.A.S. No. 4451. If these settlements of commercial 
contract claims were not inconsistent with the restrictive 
theory of sovereign immunity adopted by the State Depart­
ment in 1952, there is no reason to believe that Executive 
settlement of commercial claims became inconsistent with 
that same theory when it was codified in the FSIA. Sim­
ilarly, the Restatement, which incorporates the restrictive 
theory of sovereign immunity with respect to commercial 
activities (Restatement (Second) of Foreign Relations Law 
§ 69 ( 1965)), explicitly notes that the Department of State 
will espouse and settle contract claims in appropriate cir­
cumstances even without the claimant's consent (id. at § 
212 Reporters' Note,§ 213. The drafters of the Restate­
ment therefore apparently saw no inconsistency between 
the proposition that foreign governments are subject to suit 
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on claims arising out of their commercial activities and the 
proposition that the President may settle the same claims . 
Accordingly, there is no reason to believe that Congress 
perceived such an inconsistency when it enacted the FSIA.3 

Finally, the FSIA subjects a foreign sovereign to suit on 
more than commercial contract claims. For example, 28 

. U.S.C. 1605(a)(3) provides that a foreign sovereign is not 
immune from suit in the United States on certain expropria­
tion claims.4 Expropriation claims have frequently been the 
subject of claims settlement agreements. Yet under peti­
tioner's argument that claims may not be settled by the 
Executive where they are ( or perhaps may be) the subject of 
a suit filed under the FSIA, the Executive would be required 
to exclude certain expropriation claims from claims settle­
ment agreements as well. See also 28 U .S.C. l 605(a)(l) 
(permitting suits where tpe foreign government has waived 
immunity). As we noted in our opening brief (Govt. Br. 59 
n.55), such an approach would pose an insurmountable 
barrier to claims settlement by the Executive, which would 
not be in a position to make the complex legal and factual 

3The congressional reports on the FSIA also reflect an intent to 
ensure that the practice in the United States with respect to immunity is 
in line with that in other nations. H.R. Rep. No. 94-1487, supra, at 7; 
S. Rep. No . 94-1310, supra, at 7. The statutory purpose of bringing the 
United States into line with the international community would not be 
served by a construction of the FSIA that would disable the United 
States government from settling the claims of its nationals through 
negotiations with another nation, especially in circumstances as com­
pelling as the Iranian crisis . 

428 U.S.C. 1605(a)(3) provides that a foreign state shall not be 
immune in any case in which rights in property taken in violation of 
international law are in issue and that property (or property exchanged 
for it) is present in the United States in connection with commercial 
activity or that property is owned or operated by an instrumentality of 
the foreign state that is engaged in commercial activity in the United 
States. • 



6 

judgments necessary to determine whether each of a multi­
tude of claims was one for which a suit would lie under the 
FSIA and which was therefore not subject to settlement 
between nations. 

3. Petitioner contends (Pet. Br. 23-33) that IEEP A does 
not authorize the President to provide for the transfer of 
blocked Iranian assets to I;an and to the security account 
intended to fund awards by the Claims Tribunal. In peti­
tioner's view, the power to allow foreign assets to leave the 
country is an "awesome" one (Pet. Br. 24) that defeats the 
rights of American creditors. 

The language of IEEP A is indeed "sweeping and unquali­
fied" (Chas. T. Main Int'/, Inc. v. Khuzestan Water & 
Power Authority, supra, at 9) with respect to the powers the 
President may exercise over blocked assets of a foreign 
country. But the legal principle that explains how those 
powers may affect petitioner and other claimants who 
obtained orders of attachment against Iranian property 
after the President's November 14, 1979, blocking order is 
quite simple. By issuing the blocking order, the President 
obtained, in effect, a congressionally authorized "lien" or 
right in those assets in order to enable him to deal with the 
"unusual and extraordinary threat * * * to the national 
security, foreign policy, or economy of the United States" 
(50 U .S.C. (Supp. III) 170 I (a)) that was created by the 
hostage crisis. Petitioner and other individual claimants 
who obtained orders of attachment against that property 
after November 14, 1979, were thereby rendered, in effect, 
junior creditors whose interest in Iranian property was 
necessarily subordinate to and contingent upon the exercise 
of the President's prior and paramount authority to control 
the property in the national interest and for the benefit of 
claimants generally, rather than for the benefit of the rela­
tively few individual claimants who happened to have filed 
suit and obtained attachments. Petitioner therefore cannot 
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complain of the President's exercise of the very powers 
Congress conferred on him. 

Petitioner was on notice of the contingent and subordi­
nate nature of its interest when it filed suit, by virtue of 
regulations providing that "any attachment* * * is null and 
void" with respect to Iranian property"[ u]nless licensed or 
authorized" under the regulations (31 C.F.R. 535 .203(e) 
( 1980)) and making clear that the general license for pre­
judgment attachments and other proceedings (31 C. F. R. 
535.418, 535.504 ( 1980)) "may be* * * revoked at any time" 
(31 C. F. R. 535 .805 ( 1980)). When that general license for 
pre-judgment attachments was revoked, the legal basis for 
the attachments was eliminated and the attachments were 
rendered "null and void. "5 Moreover, as we explain in our 
opening brief (Govt. Br. 28-38), past decisions of this Court 
make clear that a pre-judgment attachment of frozen assets 
in a suit against the foreign debtor does not restrict the 
President in his control over the property in any event. 

In petitioner's view, however, IEEPA does not allow the 
President "permanently to dispose" of foreign property out 

5Petitioner argues (Pet. Br. 37-40) that these regulations meant only 
that no new attachments could be obtained after the license was 
revoked , but that attachments that were obtained while the license was 
in effect would remain valid . Such an interpretation is inconsistent with 
the very concept of a license, which ordinarily allows the use of property 
only at the sufferance of the licensor., without creating any vested 
interest in the property that survives the revocation of the privilege. Cf. 
De Haro v. United States, 72 U.S. (5 Wall.) 599, 627 (1867) . Because a 
license by definition may be revoked at any time, petitioner's construc­
tion renders the explicit revocability provision redundant. See Reiter v. 
Sonotone Corp., 442 U.S. 330, 339 ( 1979). Furthermore. petitioner's 
interpretation is entirely inconsistent with the purpose of the assets 
control regulations. which is to leave control of the assets by the 
President unfettered by the creation of interests in property. by court 
order or otherwise. See Propper v. Clark, 337 U.S. 472 ( 1949). 
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of the country (Pet. Br. 28). 6 This argument is answered by 
the very language of IEEPA itself. The statute authorizes 
the President to "regulate" or "direct and compel" the 
"transfer, withdrawal, transportation,* * * or exportation 
of* * * any property in which [a] foreign country* * * has 
any interest * * * by ilny person, or with respect to any • 
property, subject to' the jurisdiction of the United States" 
(50 U.S.C. (Supp. III) 1702(a)(l)(B)). This language plainly 
authorizes the President to license a foreign country to 
"withdraw" or "export" the property it has in the United 
States or, as here, to bring about the same result by "direct­
ing" and "compelling" "any person" in possession of Iran­
ian property to "transfer," "transport," and "export" it so 
that it will be placed in the security account or in the custody 
and control of Iran, the country to which it belongs. See 
McLaughlin & Teclaff, The Iranian Hostage Agreements: 
A Legal Analysis, 4 Fordham Int'l L.J. 223,235 (1981). 

Petitioner has pointed to nothing in IEEPA or its legisla­
tive history to suggest that Congress did not intend these 
words to mean exactly what they say. To the contrary, the 
House Report emphasizes that the power granted in IEEP A 
is "sufficiently broad and flexible to enable the President to 
respond as appropriate and necessary to unforeseen contin­
gencies" (H.R. Rep. No. 95-459, 95th Cong., 1st Sess. 10 
( 1977)). Here, the President determined that the transfers of 
Iranian property contemplated by the Agreement with Iran 

6Petitioner argues (Pet. Br. 27-28) that this supposed "permanent" 
disposition of the assets conflicts with IEEPA's purpose of allowing 
only temporary freezing of foreign assets. But petitioner loses sight of 
the fact that the President's withholding of the assets from Iran, the 
owner of the property, was temporary in nature, lasting only so long as 
necessary to accomplish the objectives of the blocking order. 
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were an "appropriate and necessary" response to the 
"unforeseen contingencies" of the crisis following the seiz­
ure of the American hostages, because they implemented 
the Agreement providing for the release of the hostages and 
resolution of claims of United States nationals and pre­
pared the way "to begin the process of normalization of 
relations between the United States and Iran" (Executive 
Order Nos. 12279, 12280, 12281 (46 Fed. Reg. 7919, 7921, 
7923 ( 1981 )); Pet. App. 43, 46, 49). 

Petitioner takes a narrower view of the statute's pur­
poses, however, contending that the President cannot dis­
pose of the assets in a way that affects its attachments and, 
therefore, its ability to recover on its claim in district court. 
It is true that the blocking powers authorized by IEEPA 
were intended in part to protect American claimants. See 
Govt. Br. 29-30. But Congress expected that this would be 
accomplished by the President, through a lump sum or 
other form of settlement of claims generally. See, e.g., H. R. 
Rep. No. 95-459, supra, at 17. IEEPA was not intended to 
be a mere supplement to whatever powers of attachment 
individual claimants might have obtained in United States 
courts, as petitioner would have it. 

If attachments obtained by claimants in the United States 
were held to prevent the President from transferring or 
freeing up blocked assets, they would prevent the President 
from resolving the crisis that first led to the blocking order, 
as IEEPA obviously contemplates. In the particular cir­
cumstances of this case, such judicial restraints would pre­
vent the transfer of the$ I billion in bank-held assets that are 
to be placed in the security account to pay a wards by the 
Claims Tribunal. And if the remainder of Iranian assets that 
are subject to attachment could not be returned to Iran in 
accordance with the terms of the Agreement, there is every 
likelihood that Iran would not make any additional pay­
ments into the security account to fund awards by the 
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Tribunal. In that event, the mechanism established by the 
President for the settlement of claims of United States 
nationals generally would be rendered ineffective. Such a 
result, reached for the benefit of those relatively few clai­
mants who obtained pre-judgment attachments,7 would 
plainly conflict with .the clear congressional purpose in 
enacting JEEP A that nothing in the Act was intended "to 
impede the settlement of claims of U.S. citizens against 
foreign countries" (S. Rep. No. 95-466, 95th Cong. , 1st 
Sess. 6 (1977); emphasis added).S 

7The passages in the IE EPA hearing and markup transcripts cited by 
petitioner (Pet. Br. 26 n.27) do not support its assertion that Congress 
intended to permit the President to freeze assets and negotiate a settle­
ment only where the claimants could not sue the foreign government in 
United States courts. 

8We have answered petitioner's argument (Pet. Br. 25-27) that, by 
virtue of Sections 9 and 34 of the Trading with the Enemy Act (TWEA), 
50 U.S .C. app . 9 and 34, the President would have been prohibited 
under the TWEA from transferring frozen assets overseas rather than 
satisfying the claims of particular American claimants. See Govt. Br. 
36-38 . Those sections provided a right for claimants to recover only out 
of assets that were vested in the federal government- i.e. , foreign assets 
to which the United States had taken title. There is no comparable right 
under the TWEA to recover out of assets that were only frozen or 
blocked , as is the case with Iranian assets . Se- _ Markham v. Cabell, 326 
U.S. 404·, 409-410 ( 1945). Congress declined to permit the President to 
vest foreign assets under IEEPA. This omission obviously was not 
meant to assist American claimants, because they are thereby deprived 
of the benefits of Sections 9 and 34; the omission was instead intended 
for the protection of the foreign property owner whose property might 
be taken over by the federal government. Thus, the deletion of the 
vesting power cuts strongly against recognizing a right in petitioner, 
through its post-blocking attachments, to prevent the disposition of 
foreign assets in the manner agreed to by their owner. See McLaughlin 
& Teclaff, supra, 4 Fordham Int'! L.J. at 236. 
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4.a. Petitioner contends (Pet. Br. 33-43) that the Presi­
dent's Executive Orders requiring the transfer of property 
notwithstanding the orders of attachment and other judicial 
orders petitioner obtained constitute a taking of property 
without just compensation and should, for that reason, be 
enjoined. But these attachments were acquired pursuant to 
a license that was expressly made revocable at any time, and 
all such judicial orders were in any event subordinate to the 
President's previously invoked power to direct the transfer 
of assets pursuant to IEEPA. See Govt. Br. 36 n.29 , 64; 
Markham v. Cabell, supra; see also note .5, supra. Thus, 
petitioner had no property interest resulting from these 
judicial orders that could be asserted against the federal 
government, and the President's directing the transfer of the 
property therefore does not constitute a taking of property 
requiring the payment of just compensation.9 

b. Petitioner concedes (Pet. Br. 34 n.32) that any taking 
argument with respect to the President's exercise of his 
distinct power to settle claims of United States nationals 
"may not yet be ripe for review" because it has not yet 
presented its claim to the Tribunal and therefore does not 
know how that claim will be received by the Tribunal. 10 See 

9 Petitioner also contends (Pet. Br. 34, 36) that it is entitled to just 
compensation because the President has "nullified" the judgment peti­
tioner obtained against the Government of Iran and AEOI. However, 
Executive Order No. 12294 (46 Fed . Reg. 14111 (Feb . 26, 1981)) does 
not purport to "nullify" petitioner's judgment; that order merely sus­
pends the domestic effect of claims that may be submitted to the Claims 
Tribunal. Cf. American Int 'I Group, Inc. v. Islamic Republic of Iran, 
supra, slip op 32-34. See also Govt . Br. 5S-56 & n.52. 

10 Petitioner states (Pet . Br. 4) that it is "highly uncertain" whether its 
claim against the Iranian defendants is within the jurisdiction of the 
Claims Tribunal, because that jurisdiction does not extend to "claims 
arising under a binding contract between the parties specifically provid­
ing that any disputes thereunder shall be within the sole jurisdiction of 
the competent Iranian courts" ( Deel. II , Art . I I; Pet. App. 31 ). Petition­
er's contract provides that if a dispute between the parties cannot be 
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also Chas. T. Main Int'/, Inc. v. Khuzestan Water & Power 
Authority, supra, at 23-24; American Int'/ Group, Inc. v. 
Islamic Republic of Iran, supra, slip op. 34-38. We agree 
with petitioner that this aspect of the taking issue need not 
be considered here. Petitioner's suit against the Iranian 
defendants in California has not been dismissed, thereby 
terminating its cause qf action in United States courts. The 
claim underlying that suit has only been suspended, and this 
suspension will in turn· require only a stay of judicial pro­
ceedings pending presentation of the claim to arbitration. 
Thus, there can be no argument at this stage that petition­
er's property has been taken. There will be time enough to 
consider a taking argument if the district court eventually 

resolved through discussions, the dispute shall be submitted to concilia­
tion by three conciliators, one to be appointed by each party and the 
third to be appointed by an agency of the Government of Iran. If either 
party does not accept the decision of the conciliators, the contract 
provides that "the matter shall be decided finally by resort to the courts 
of Iran" (Pet. Br. 4 n.2). 

The United States has taken the position that a clause giving Iranian 
courts jurisdiction over disputes arising under the contract may not be 
"binding" within the meaning of the clause excluding claims arising 
under certain contracts from the Tribunal's jurisdiction, because cir­
cumstances have so changed in Iran that enforcement of the provision 
would be inconsistent with the parties' intent when they entered into the 
contract. See Iranian Asset Settlement: Hearing Before the Senate 
Comm. on Banking, Housing, and Urban Affairs, 97th Cong. , I st Sess. 
68 ( 1981 ). Under the Agreement, the Tribunal is to decide cases on the 
"basis of respect for law, • • • taking into account relevant usages of 
the trade , contract provisions and changed circumstances" (Deel. II, 
Art. V; Pet. App. 33). The reference to "changed circumstances" in 
Article V was included for the specific purpose of bringing the changed 
circumstances doctrine into play with respect to forum clauses. Hear­
ing, supra, at 68 . In addition, the government has taken the position 
that, even if forum clauses are "binding" for purposes of the Agreement, 
clauses such as the one in petitioner's contract that provide for arbitra­
tion or conciliation prior to resort to the courts of Iran do not relate to 
disputes "within the sole jurisdiction of the competent Iranian courts" 
for purposes of the exclusionary clause in Declaration II, Article II 
(emphasis added). 
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orders petitioner's suit against the Iranian defendants dis­
missed following a ruling by the Claims Tribunal on the 
merits of petitioner's claim-assuming, of course, that peti­
tioner would be dissatisfied with the award and would 
oppose the order of dismissal. 11 

There would, moreover, be a host of factors to be taken 
into account in considering the taking issue, many of which 
are necessarily speculative at the present time. First, of 
course, is the question whether there could ever be a taking 
of property for purposes of the Just Compensation Clause 
resulting from the United States' settlement of a claim 
against a foreign government, in view of the established 
doctrine that claims taken up by the United States belong to 
the United States. See Govt. Br. 49; see also United States v. 
The Schooner Peggy, 5 U.S. (I Cranch) l03, 110 (1801); 
Great Western lnsuranc_e Co. v. United States, 19 Ct. Cl. 
206, 217-218; aff'd on other grounds, 112 U.S. 193 (1884); 
Arts Gloves, lnc. v. United States, 420 F. 2d 1386 (Ct. Cl. 
1970). 12 

11 Thus, this is not a case that will lead inexorably to a final convey­
ance of property without an opportunity for prior judicial review to 
consider the availability of a Tucker Act remedy. Compare Regional 
Rail Reorganization Act Cases, 419 U.S. 102, 126-127, 138-141 (1974). 
In any event, an injunction should not be entered to prevent the imple­
mentation of an Executive Agreement of the President in circumstances 
such as this on the basis of mere speculation that the remedies provided • 
will not be adequate in a few individual cases. 

12 Gray v. United States, 21 Ct. Cl. 340 ( 1886), does not indicate that 
there would be a compensable claim. Unlike the present situation, there 
the court found a taking because the American claims were valid, would 
have been honored by the French, an"d were released in full by the 
United States. See Aris Gloves, Inc. v. United States, supra, 420 F. 2d 
at 1396-1397 (Nichols, J ., concurring). In the present case, the Execu­
tive has not renounced petitioners claim in a similar fashion . Moreover, 
Gray was "strictly an advisory opinion [for Congress] which was not 
binding upon either of the parties and cannot be binding upon subse­
quent courts" (420 F. 2d at 1393). As this Court said of Gray. "(w]e 
think that payments thus prescribed to be made were purposely brought 
within the category of payments by way of gratuity, payments as of 
grace and not of right ." Blagge v. Balch, 162 U.S . 439. 457 ( 1896). 
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Second, assuming that a taking could be found in some 
such circumstances, the appropriate test in a situation 
involving an en bloc settlement of claims, we submit, should 
be whether, under the circumstances, the settlement pro­
vided for a reasonable recovery (or procedure for recovery) 
for the claimants as a· group (cf. United States v. Sioux 
Nation of Indians, No. 79-639 (June 30, 1980), slip op. 
35-50), not whether any particular claimant would have 
received more in United States courts than he did in a lump 
sum settlement or through an arbitration mechanism. 
Indeed, any other rule would perhaps end the long-standing 
practice of en bloc claims settlement by the Executive. 

Third, if it were necessary to focus on the effects of a 
settlement on each individual claim comprised therein, a 
court considering a taking claim would be required to con­
duct a complex trial to determine whether the value 
received in settlement was in fact less than would have been 
received in domestic litigation. This would in turn depend 
on a variety of factors, many of which are unrelated to the 
merits of the particular contract, expropriation, or other 
claim that had been settled .13 

13Thus, in order to prove a taking of property in the context of the 
Iranian Agreement, a claimant would have to demonstrate some or all 
of the following: (I) that its underlying claim is meritorious; (2) that the 
claim would have been decided by an American court notwithstanding 
such defenses as sovereign immunity, act of state, lack of sufficient 
contacts for in personam jurisdiction, or perhaps an Iranian forum 
clause; (3) that the claimant could have executed on a domestic judg­
ment against Iranian property that would have remained in this country 
even absent the President's blocking order; (4) that the Tribunal's award 
was less than that a domestic court would have rendered; (5) that the 
claimant could not recover on an award from the Tribunal either from 
the $ I billion Security Account or the funds used to replenish and 
maintain that account at a minimum of $500 million; (6) that the 
claimant could not satisfy any Tribunal award in the courts of other 
nations , even those who are a party to th~ Convention on Recognition 
and Enforcement of Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, 
T .I.A.S. No. 6997; and (7) that it award would not be satisfied out of 
funds received by the United States as damages if Iran should default 
under the Agreement. 
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Finally, there is the question of what would constitute 
just compensation for the settlement of an international 
claim for less than its estimated value in domestic courts. 
Cf. United States v. Fuller, 409 U.S. 488,490 (1973). 

These issues obviously are better left for resolution in the 
case of a particular claimant who can demonstrate a con­
crete effect on his financial position. Hodel v. Virginia 
Surface Mining & Reclamation Association, Nos. 79-1538, 
79-1596 (June 15, 1981 ), slip op. 26-3 l. 

For the foregoing reasons and the additional reasons 
stated in our opening brief, it is respectfully submitted that 
the judgment of the district court should be affirmed. 

WADE H. MCCREE, JR. 
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QUESTIONS PRESENTED 

1. Whether the President, during the declared national 
emergency following the seizure of hostages at the United 
States Embassy in Iran, had authority to regulate trans­
actions in blocked Iranian assets and, as part of the 
settlement of the crisis, to terminate attachments and 
other conditional non-Iranian interests obtained in such 
assets pursuant to regulations and to direct the transfer 
of the assets as required by the terms of the settlement. 

2. Whether the President, as part of the settlement 
with Iran, had authority to ent~r into an international 
agreement providing for submission to binding arbitra­
tion of outstanding commercial claims of United States 
nationals against Iran. 

(1) 
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11n tl1r ~ltJlrrw O!ourt of t1Jr l'ttttlrh ~ tutr.s 
OCTOBER TER:.1, 1980 

No. 80-2078 

DAMES & MOORE, A PARTNERSHIP, PETITIONER 

v. 

DONALD T. REGAN, SECRETARY OF THE TREASURY, ET AL. 

OX WRIT OF CERTIORARI BEFORE JUDGMENT 
TO THE UNITED STATES COURT OF' APPEALS 

FOR THE NINTH CIRCUIT 

BRIEF FOR TTIE F EDERAL RESPONDENTS 

OPJNIO~S BELOW 

The order (Pet. App. 106-107) and memorandum (Pet. 
App. 161) of the district court are unreported. 

J URISDICTION 

The order of the district court was filed on May 28, 
SI, and was en~red on June 2, 1981. Petitioner filed 

a notice of appeal on June 3, 1981 (Pet. App. 163-164) , 
az:d the appeal was docketed in the court of appeals on 

e 4, 1981 {Pet. App. 162 ). The petition for a writ 
eertiorari before judgment was filed on June 10, 
1, and was granted on June 11, 1981. The jurisdic-

(1) 
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tion of this Court is invoked under 28 U.S.C. 1254(1) 
and 210l(e). 

CONSTITUTIONAL PROVISIONS A?\'D 
STATUTES AND REGULATIONS INVOLVED 

The two "Algerian Declarations," constituting an in­
ternational agreement between the United States and 
Iran, and pertinent constitutional, ~tatutory and regula­
tory pro\isions are set forth at Pet. App. 21-35, 108-
159. 

STATEMENT 

On November 4, 1979, more than 50 American citizens 
were seized and held hostage at the United States Em­
bassy in Tehran, Iran. That hostile and unprecedented 
act precipitated a crisis between the United States and 
Iran, which ultimately involved Iran's threat to with­
draw its assets from this country, the President's dec­
laration of a national emergency and the blocking of 
Iranian assets, the breaking of diplomatic relations, and 
the loss of American lives in a military rescue operation. 
On January 19, 1981, the United States and Iran peace­
fully resolved many of their outstanding disputes, 
reaching agreement for the release of the hostages, the 
settlement of claims, and the return of the blocked Iranian 
property. This case involves the legality of the Presi­
dent's actions undertaken in connection with this inter­
national agreement. 

1. On November 14, 1979, in response to the taking 
of the American hostages and an Iranian threat to with­
draw its assets from this country, President Carter de­
clared a national emergency • pursuant to the Interna­
tional Emergency Economic Powers Act (IEEPA), 50 

1 The PN!Sident's declaration wa.s IAlCOmp&njed by a finding, as 
required by 50 U.S.C. (Supp. III) 1701 (a ), that the situation 
in Iran constituted an "unusual and extraordinary tln~t • • • In 
the national security, foreign policy, or economy of the United 
States." Petitioner bas not challenged the ,·alidity of I.bat finding. 
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U.S.C. (Supp. III) 1701 et seq., and issued Executive 
Order No. 12170 (44 Fed. Reg. 65729) (App., i1ifra, la) 
blocking property of the Government of Iran, its con­
trolled entities, and the Central Bank of Iran that was 
subject to the jurisdiction of the United States. Imple­
menting Treasury Department regulations pro,;ded that 
.. ny attachment of such property occurring after the 
blocking order was invalid without a license from the 
Secretary of the Treasury. See 31 C.F.R. 535.201, 
~35.203(al, 535.310, 535.502 et seq. (1980). 

Shortly thereafter, on November 26, 1979, the Secre­
'-llIJ' granted a general license authorizing certain judicial 
j.;roceedings against Iran, with the exception of the "entry 
,f any judgment or of any decree or order of similar 
r analogous effect• • *." 31 C.F.R. 535.504 (a), (b) (1) 
1980). On December 19, 1979, the Secrec.ary issued a 

~1arifying regulation, stating that "l t] he general au­
tborization fo1· judicial proceedings contained in § 535.504 

a) includes pre-judgment attachment." 31 C.F.R. 
535.-U8 0980). The regulations have at all relevant 
times expressly provided that any license "may be 
amended, modified or revoked at any time" 131 C.F.R. 
o35.805 !1980) l and that without such a license any 
a~tachment is "null and void." 31 C.F.R. 535.203(el . 

2. On December 19, 1979, subsequent to the Presi­
dent's blocking order,• petitioner filed suit in the United 
5tates District Court for the Central District of Cali­
fornia against the Government of Iran, the Atomic En­
ergy Organization of Iran· ( AEOI), and a number of 
Iranian banks that, petitioner asserts CPet. 5), had been 
nationalized by the Government of Iran. Dames & 
Moore v. Atomic Energy Organization. of Iran, No. 79-
04918 LE\V (Px) (C.D. Cal.). Petitioner alleged that it 
1oas a parc.y to a written contract with AEOI, under 

: In this respect petitioner's caM> is typical. We have been ad· 
,cd by counsel for Iran that only a few of the approximately 450 

CL_,,, pending against Iranian entities as or the end of May 1!181 
bm,l,·e compW.nts flied prior to tl1c blocking order. 
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which it was required to conduct certain site studies for 
a proposed nuclear power plant in Iran." The contract 
was terminated by AEOI on June 30, 1979, for the con­
venience of AEOI, as provided in the contract. Petitioner 
contended that it was owed $3,436,694.30 for services 
performed under the contract prior to the date of 
termination.• 

Subsequent to the filing of petitioner's complaint, the 
district court issued orders of attachment directed 
against property of the defendants, and property of 
certain bank defendants was thereby attached to secure 
any judgment that might be entered against them.• On 
January 27, 1981, after the January 19, 1981 Agreement 

:1 Acbually, the complaint sb!ltes that the pa~ty to the contract 
was a wholly owned subsidiary of petitioner, D,unes & Moore In­
ternational, $. R. L., and that this entity had assigned its entire 
int<>rest undar the contract to petitioner. For convenience, we will 
regard petitioner all the pa,,ty to tho contract. 

• Tho contract with AEOI provided that if any dispute arising 
thereunder could not be resolved by agreement betwoon the parties, 
the dispute would be submilltod to conciliation and, if either party 
was diss,atisfied with tho results of conciliation, "the matter shall 
be decided finally by resort oo •the cou~ts of Ir,m" (Pot. 7 n.2). 
ln its complaint in the a.ction against tho Iranfon dofcndanm, peti­
bione.r alleged •bha.t i t had sought a moobing with AEOI for pm­
poses of final settlement of all matters relating to the conbract 
but that AEOI "has continually postponed said meeting and ob· 
viously docs not intend bhait it take place'' (Complaint in Dames & 
Moore v. Alo,nic Energy Oroa.nization of Imn, s,ipm, ab ff 27) . 

• We have nob seen documents iitemizing the !lottnched Msets, 
but we have been informed by counsel fot· petitioner that some 
of the Msots on wh.ich r,ttachmcnbs were obwined are held by 
domestic banking institutions and are therefore Mset;, that must 
be trru1sferred 1>ursuant to ,the Agreement with Iran (see p.~ge 7, 
in/ro-) by July 19, 1981. Again, petibioner's case is t,ypic-al. Al­
though there Me outstanding orders of attachment agai11st Iranian 
property in aflproxima,tely 200 CMOO, we bcJicve that only Lhrco 
claimants obtained attachments prior to the Prcsident'a blocking 
order. The assets subject •to these atta,:hmonts are not subject to 
transfer. See the government'>!! Memorandum in Opposition in 
Elcctronfo Data Systems Col'p,, Jro11 v. Social Sccnrity Orga11iza­
ti<111 of Iron, cert. denied, No. 80-2035 (Juno 8, 1981). 
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with Iran but prior to President Reagan's February 24, 
1981 Executive Order suspending claims (see page 9, 
infra), petitioner moved for summary judgment against 
AEOI and the Government of Iran (but not the Iranian 
banks).• On February 18, 1981, the district comt granted 
petitioner's motion for summary judgment against AEOI 
and the Government of Iran for the amount claimed 
under the contract, plus interest. 

AEOI and the Government of Iran filed a notice of 
appeal from this judgment on March 20, 1981. Peti­
tioner attempted to execute on this judgment by obtain­
ing writs of garnishment and execution in state court in 
the State of Washington, and a sheriff's sale of Irnnian 
property was noticed in Washington to satisfy the judg­
ment (Pet. 6-6; Pet. App. 15-18) .1 However, by order 
of May 28, 1981, as amended by order of June 8, the 
district court stayed execution of the judgment pending 
the appeal of that judgment by AEOI and the Govern­
ment of Iran (Pet. App. 106-107). On May 28, 1981, 
lhe district court also ordered that all pre-judgment at­
tachments obtained in the suit against the Iranian de­
fendants be vacated and that further proceedings against 
the bank defendants be stayed (id. at 107). 

3. a. On January 19, 1981, the United States and 
Iran entered into an Agreement to release the hostages 
and to settle other disagreements between the two na­
lions. The Agreement is principally comprised of two 
Declarations of the Government of Algeria, to which the 

•• The motion Wall a=mpanied by affida.v i ts attesting to the 
nmounL owing under the contract and by a request pursuant oo Fed. 
I\. Civ. P. 37(b) (2) to prohibit AEOI a,1d bhe Government of 
lmn Crom introducing any evidence in opposition to pobi.bionor's 
11101.ion for summary judgment as a sanction for AEOI's failure to 
1•,11n1ily with petibioner's discovery requests. 

1 PotWoner did not obtain a pre-judgment attachment <YI a.a.sots 
ut the Government of Iran or AEOI, the two defendants aga inst 
which judgments were entered. 
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United States and Iran adhered: (1) Declaration of the 
Govel'nment of the Democratic and Popular Republic of 
Algeria (hereinafter "Deel. I") (Pet. App. 21-29), and 
(2) Declaration of the Government of the Democratic 
and Popular Republic of Algeria Concerning the Settle­
ment of Claims by the Government of the United States 
of America and the Government of the Islamic Republic 
of Iran (hereinafter "Deel. II") (Pet. App. 30-35). 

The Agreement states that "the purpose of both par­
ties" is "to terminate all litigation as between the Gov­
ernment of each party and the nationals of the other, and 
to bring about the settlement and termination of all such 
claims through binding arbitration" (Deel. I, 11 B; Pet. 
App. 21-22). Iran and the United States agree that 
they "will promote the settlement of • • • claims" and 
that "[a] ny such claims not settled within six months 
• • • shall be submitted to binding third-party arbitra­
tion • • *" (Deel. II, Art. I; Pet. App. 30). 

The Agreement establishes the Iran-United States 
Claims Tribunal, to which American claimants ( with 
some exceptions) may present their claims. Awards of 
the Tribunal are "final and binding" (Deel. II, Art. IV, 
111; Pet. App. 32) and are enforceable "in the courts of 
any nation in accordance with its laws" (Deel. II, Art. 
IV, § 3; Pet. App. 32). Iran has agreed to the pay­
ment of awards certified by the Tribunal in full, with­
out limitation as to number or amount and without 
regard to the total amount of Iranian assets that pre­
viously remained in the United States. Iran also has 
agreed to the establishment of a security account, with 
an initial deposit of one half ( up to $1 billion) of 
Iranian funds and securities currently held in banks in 
the United States, to satisfy awards to American claim­
ants and has agreed to maintain a minimum balance of 
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$500 million in the account until all awards of the 
Tribunal have been paid (Deel. I, 117; Pet. App. 25) .8 

In connection with the establishment of the Tribunal, 
which offers American claimants the advantages of arbi­
tration and frees them from the vagaries and hazards of 
domestic litigation against a foreign sovereign, the United 
States agreed, through the procedures provided in Decla­
ration II, "to terminate all legal proceedings in United 
States courts involving claims of United States persons 
and institutions against Iran and its state enterprises, to 
nullify all attachments and judgments obtained therein, 
to prohibit all further litigation based on such claims, 
and to bring about the termination of such claims through 
binding arbitration" (Deel. I, 11 B; Pet. App. 22). Fur­
thermore, the United States must "act to bring about 
the transfer f of Iranian funds and securities held in 
banks in this country J within six months" from the date 
of the Agreement, i.e., by July 19, 1981 (Deel. I, 11116, 7; 

8 Under the Ag-reement, the United St.a.tc<i is not required to 
place any asset;, in a security acoount to fund Tribunal awards in 
favor of Iranian claimants. 

As pant: of tho agreemcnl:8 for tho releas" of the hostages, the 
United States, on January 20, 1981, brought about the transfer 
to tho Bank of England of <!Orne $8 billion of Iron inn assets. These 
assets consisted of approximarely $6.5 billion of Iranian funds, 
securities and deposits that w~re held in oversoo,i bl'llllchcs of 
American banks, almost $2.4 billion of assel:8 held by lhc Federal 
Reserve Bank of New York, and $40 mill ion from tbi, For&ign 
llfilitary Sales Trust Fund. Also on January 20, $8.667 billion from 
these assel:8 that wero transferred to bhe Rank of England we-re 
roturned to the Federal Reserve Bank of New York for the pay­
ment of unpaid principal and inwrost through December ai, 1980, 
on all loons and credits to Iran or its cntibies by syndicate6 of 
banking institutions of which American banking iJ1stitublons were 
• members-, ThC6e payments have already boon made. A further 
$1.118 billion from bhc $8 billlon transferred to the Bank of 
England were set asido in an escrow account nnd ar,i to be used for 
the paymcnb of no11syndicated loons of Amerlcan bnnk.s to Iran 
and its entities. Only about $2.9 billion of bho $8 billion was ac­
tually roourned to Iran. 
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Pet. App. 24-25). Failure to transfer lhc assets within 
the pl'escribed time might be regarded by Iran as a 
material breach of the Agreement and could jeopardize 
Iran's considerable financial undertakings on behalf of 
American claimants and cause the Tribunal to adjudge 
the United States in default, with potentially serious 
diplomatic and financial consequences for this country 
(see Deel. II, Art. II, 11 3; Pet. App. 31). See generally 
Declaration of Secretary of State Alexander M. Haig, 
Jr., ,r 5 ( Feb. 24, 1981) ( App., infra,, 2a-3a). 

b. To fulfill the United States' commitment under 
these international agreements, President Carter, on Jan­
uary 19, 1981, issued a series of Executive Orders, pur­
suant to his authority under IEEPA, revoking the condi­
tional license previously issued for pre-judgment attach­
ments against Iranian assets," nullifying non-Iranian 
rights in the assets acquired since the blocking order, 
precluding persons subject to United States jurisdic­
tion from acquiring further interests in the blocked 
Iranian assets, directing those persons holding blocked 
Iranian funds and securities to transfer them to the 
Federal Reserve Bank of New York for disposition as 
the Secretary of the Treasury directs, and requiring 
those persons holding other Iranian property in the 
United States to transfer the property as directed by 
Iran. Executive Order Nos. 12277-12281, 46 Fed. Reg. 
7915-7924 (Jan. 23, 1981) (Pet. App. 36-51). 

After an exhaustive review of the te1·ms of the Agree­
ment, the present Administration determined that conclu­
sion of the Agreement "was a legal exercise of Presi­
dential authority" and that it should be "implement[ed)" 
because it "repl'esent[s] the sm·est way of resolving 
many of the financial problems between the United States 
and Iran consistent with the interests of U.S. claimants 

• Neither tho Executive Ordens nor the implementing regulations. 
81 C.F.R. 535.218(b) (46 Fed. Reg. 14334 (Feb. 26, 1981) ) , pur­
vort to terminate valid pr&-,iudgment attachments ncquired prior 
t,o November 14, 1979 ag»inst Iranian property. See note 5, s-u1n·a. 
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and the broader intel'ests of the United States in the 
Persian Gulf area, a region of stralcgic importance to 
lhe United States" (Haig Declaration, snp-ra., 114; App., 
infra, 2a-3a). Accordingly, on February 24, 1981, in fur­
therance of the Agreement with Iran, President Reagan 
"suspended" "[a] II claims which may be presented to the 
Iran-United States Claims Tribunal under the te,ms of 
Article II of the Declaration of the Government of • * * 

Algeria Concerning the Settlement of Claims • • • ." 10 

The President's order provides that, "[dlu!'ing the period 
of this suspension, all such claims shall have no legal 
effect in any action now pending in any court of the 
United States * * *." Executive Order No. 12294, § 1, 
46 Fed. Reg. 14111 (Feb. 26, 1981) (Pet. App. 52-54) .11 

10 Prooident Reagan acted "in view or bhe co11Unui11g unusual 
nnd extraordinary threat t:o the national security, foreign policy 
and economy • * •, in light of the ,;gre<?mcnt with the Government 
of Iran • • • in order ro implement ArUcle II of U1e Declaration 
of Algeria concerning tho setUement of claims[,] and t:o begin the 
prooees of normalization of relations between the UnH,oo States and 
Iran." Executive Order No. 12294, 46 Fed. Reg. 14111 (Feb. 26, 
1981) (Pet. App. 52). 

11 The Executive Order provides that if the Tribunal determines 
thab i,t does not have jurisdiction over a claim, the suspension of 
lhab cla.im tenninal:.e$. Jf the Tribunal (1) rejccts the claim on 
the merits er (2) provides bhat a cla.imanb shall hnve a r<'c:Overy, 
nnd the claimant is paid the full amoun.t of the Tribunal award, 
then either situation "shall operate as a final resolution and dis­
charge of the claim for all purl)06es" (Id. at §§ 3, 4) . 

The Executive Order ful'ther provides bhab (1) bhe sus.pension 
applies to aJI requests for equitable or judiciaJ relief in connection 
with claims that may be prooented bo the Tribunal under Article II; 
(2) the suspension applies to all cla.ims either currently pending 01· 

filed after the date of the Order; (3) the commencement of an 
nction for purJ)Oses of tolling a period of limitation is not pr~~ 
eluded; (4) nothing in ,the Order requires dismissal of any 
nction for want or prooecution; (5) nothing in the Order n1>­
plies to any claim concerning the validity or paymenb of n standby 
lellWr of' credit, performance or payment bond, or other similar 
instlrument; (G) nothing in the Order prohibits the assertion 
or a counterclaim or sct;.off by " United Stlal:.e$ n&tionu.1 in any 
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The Treasury Department has issued the appropdate 
regulations pursuant to the provisions of the various Ex­
ecutive Orders. See, e.g., 31 C.F.R. 535.213, 535.214, 
535.215, 535.218, 585.222, 46 Fed. Reg. 14834-14335 (Feb. 
26, 1981) (Pet. App. 72-79). The regulations published on 
February 26 provided, inter alia, that " [ u] ntil the Secre­
tury • • * determines that the authority of the United 
States to oi·der [the transfers required by the Execu­
tive Orders and regulations] has been the subject 
of a definitive legal ruling, the United States Government 
will not seek to impose • * • sanctions on any party who 
does not make [such transfers]." 81 C.F.R. 535.221(b), 
46 Fed. Reg. 14385 (Feb. 26, 1981) (Pet. App. 76-77). 
After two courts of appeals had issued rulings upholding 
the Executive's authority to suspend claims against Iran 
and to direct the transfer of Iranian assets,12 the Treas­
ury Department on June 4, 1981, amended its regulations 
to require that banks and other persons holding Iranian 
financial assets must transfer them, under pain of civil 
or criminal liability, to the Federal Reserve Bank of 
New York by Noon, June 19, 1981. 31 C.F.R. 585.213, 
585.214, 535.221, 46 Fed. Reg. 30341 (June 8, 1981) . 
In view of this Court's grant of review in the present 
case, however, the Treasury Department has extended 
the transfer date. 31 C.F.R. 535.213 (e), 535.214 (e), 
46 Feel. Reg. 31680 (June 16, 1981). 

c. During the past two months, the United States and 
Iran have worked together to est.ablish the organizational 
framework for the arbitral proceeding. Three arbitrators 

jadicial proceeding pe,1ding or hereafter commenced by Irnn or its 
entities; (7) Executive Order Nos. 1227G through 12286 arc rati­
fied; and (8) all powers granted the Prealdent by IEEPA a1·c 
delego.ted to llhe Secretary or the Treasury for purposee of carrying 
out bhc Order (Id. at§§ 1, 2, 5, 6, 7, 8) . 

"ChM. T. Main Int'/, /110. v. Khuzesta11 Water & Power Au­
thority, No. 80-1027 (lsb Cir. May 22, 1981) ; AmeriC<t11 lnt'I 
Group, hie. v. Islamic Repi.blic of fran, Nos. 80•1779, 80-1891 (D.C. 
Cir. June 6, 1981). 
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appointed by the United States met with the three Iranian 
arbitrators at the Peace Palace in The Hague beginning on 
May 18, 1981. On June 9, 1981, the arbitrators announced 
the selection of the three third-country arbitrators: Gun­
nar Lagergren, a former President of the Court of Ap­
peal of Western Sweden, who will be President of the 
Tribunal; Nils Mangard, currently a judge of the Court 
of Appeal of Stockholm; and Pierre Bellet, recently re­
tired as First President of the Cour de Cassation in 
France. The nine members of the Tribunal are scheduled 
to meet at The Hague beginning on July 1, 1981, for 
organizational purposes and related matters. 

In addition, the Department of State has announced 
that it received a message from Iran stating that the 
"relevant Iranian organizations are prepared to start 
negotiations with the U.S. parties concerned [claimants]" 
and suggesting that the negotiations be carried out in 
London. Public Notice 753 (46 Fed. Reg. 25026 (May 4, 
1981)). By a diplomatic note of May 7, 1981, Iran 
informed the State Department that it proposed to hold 
these negotiations in Vienna rather than London. 

4. On April 28, 1981, petitioner filed the instant suit 
for declaratory and injunctive relief against the United 
States and the Secreta1·y of the Treasury, seeking to 
prevent enforcement of the Executive O1·ders and Treas­
Ul'Y Deputment regulations implementing the Agree­
ment with Iran in a way that would adversely affect its 
separate action against the Iranian defendants (Pet. 
App. 1-12). Petitioner contended that these Executive 
Orders and regulations are unconstitutional to the extent 
that they affect its final judgment against the Govern­
ment of Iran and AEOI, its execution on that judgment 
in the State of Washington, its pre-judgment attach­
ments of assets of the Iranian bank defendants, and its 
ability to continue to litigate against the bank defendants, 
against whom judgment has not yet been entered (Pet. 
App. 7-11). 
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By order dated May 28, 1981, the district court denied 
petitioner's motion for a preliminary injunction and dis­
missed petitioner's complaint for failure to state a claim 
upon which relief could be granted (Pet. App. 106-107). 
On June 8, 1981, the district court issued a memorandum 
stating that its order denying a preliminary injunction 
and dismissing the complaint were based on the argu­
ments presented by the government in its motion to 
dismiss and its brief in support of that motion ( id. at 
161). The government's motion to dismiss and the brief 
in support thereof, relied upon by the district court, are 
reproduced at Pet. App. 88-106. 

On June 3, 1981, petitione1· filed a notice of appeal 
from the order denying a preliminary injunction and 
dismissing the complaint (Pet. App. 163-164), and the 
appeal has been docketed in the court of appeals ( id. at 
162). On June 8, 1981, the district court entered an 
injunction pending appeal preventing the federal govern­
ment from requiring the transfer of Iranian property 
that is subject to any writ of attachment, garnishment, 
judgment, levy or lien issued by any court in favor of 
petitioner (id. at 167-168). 
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IN1'RODUCTION AND SUMMARY OF ARGUMENT 

Although the President's primary motivation in block­
ing Iranian assets, entering into the Agreement with 
Iran, and issuing the Executive Orders implementing 
the Agreement was the protection of the national security 
and fo1·eign policy of the United States, the President's 
actions also were designed to benefit Americans (such as 
petitioner) having claims against Iran. The President 
made clear when the November 14, 1979, blocking order 
was issued that it was "in response to reports that the 
Government of Iran [was] about to withdraw its funds" 
from the jurisdiction of the United States and that its 
purpose was "to ensure that claims on Iran by the 
United States and its citizens are p1·ovided for in an 
orderly manner" (App., i1ifra,, 4a). Petitioner and vir­
tually all other plaintiffs in the more than 400 pending 
cases against Iran filed suit and obtained attachments 
of Iranian p1·operty a,ftei· the blocking order. Thus, ab­
sent the Pt·esident's blocking order, there may well have 
been no It-anian assets in lhe United States against which 
American claimants such as petitioner could have ob­
tained orders of attachment. 

Moreover, as the dearth of suits filed against It-an 
prior to the blocking order suggests, American claimants 
faced a variety of obstacles to recovery in United States 
coin-ts. These obstacles included a1·guments by fran in 
individual cases that I 1) contacts with the United States 
were insufficient to support in personam jurisdiction 
against the Iranian governmental entity (28 U.S.C. 
1606) ; (2) the Act of State doctrine (see Ba,nco Na,ci<Y1wl 
cle Cuba, v. Sabbatin.o, 376 U.S. 398 (1964)) barred ex­
propriation claims; and (3) Iranian assets that might 
secure a final judgment were immune from pre-judgment 
attachment because they belonged to Iran's Central Bank 
(28 U.S.C. 1611 (b)), because Iran had not explicitly 
waived its immunity from pre-judgment attachment (28 
U.S.C. 1610 (dl), or because the assets attached did not 
belong to the Iranian entity against which the plaintiff 
had a claim. In addition, many contracts on which 
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American claimants sought to recover, including J)<'li­

tioner's, provided for rc!IOlulion of disputes in Iranian 
com·ts. See fran Ass,qet Settll'1Yu·,it: Hea1·ing Before the 
Se1uite Com11t. 011 Bankill{/, Housing, and Urban Affair8, 
97th Cong., 1st Sess. 42 ( 1981 l. 

The Agreement with Iran substantially removes these 
impediments and accomplishes the President's objec­
tive to proLect American claimants. Approximately 
$3.667 billion have already been paid to syndicates of 
which American banks :we members from blockecl funds 
transferred by the President when the Agreement was 
reached, and a sufficient amount of the funds ($1.418 
billion) remains in an escrow account in the Bank 
of England to ~ntisfy the remainder of the American 
banks' outstanding loans to Iran. See note 8, 1t-tqn·a. 
Furthermore, of the blocked assets helcl by domestic 
banks that must be transferred by July 19, 1981, half 
(up to $1 billion) will be used to fund a security account 
from which awards of the Iran-United States Claims 
Tribunal will be paid. To the extent that the total of 
Amcl'ican awards against Iran exceeds that amount, Iran 
has agreed to mnintain a minimum of $500 million in 
the nccount until all awal'ds have been paid. Americnn 
claimants who rereivcd favo1·able awards from the Tri­
bunnl also will be able to sue to enforce their awards 
in any country rDecl. II, Art. IV, ~ 3; Pet. App. 32!. 

In general, all claims arising out of "debts, contracts 
• • •, exp1·opriations or other measures afl'rcting property 
rights" a1·e within the jurisdiction of the Tribunal ( Decl. 
It, Art. II, r 1; Pet. App. 30-31). Iran will not have 
available to it before the Tribunal the defenses of sov­
ereign immunity, Act of State, and lack of personal 
jurisdiction. If the Tribunal decides thnt it docs not have 
jurisdiction over a particular claim because of an exclu­
sive forum clause in a contract or for some othe1· reason, 
that claim will no longer be suspended under the terms 
of ~ 3 of Executive Order No. 12294 (Pet. App. 531. rn 
that event, litigation on the claim can be 1·esumed in 
United States courts, unaffected by the President's exer­
cise of his claims settlement authority. 
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Whether 01· not a claim is within the Tribunal's juris­
diction, however, the Executil'e Orders implementing the 
Agreement require that all Iranian assets be transferred 
in accordance with the terms of the Agreement, irrespec­
tive of any orders of attachment against that property. 
This results not from the President's exercise of his 
power to settle claims, but from his distinct power under 
the International Emergency Economic PowerH Act 
IIEEPAl, 50 U.S.C. !Supp. Illl 1701 et seq., to direct 
the disposition of all foreign assets in timl' of a de­
clared national emergency. 

I . 

Pursuant to the Agreement with Iran, the United 
States must transfer by July 19, 1981, blocked Iranian 
assets held by domestic banks to either the Securi~y Ac­
count or to Iran. The failure to do so could be considered 
a maLerial breach of the Agreement, with serious diplo­
matic and financial t-onsequenres for the United States. 
To fulfill that obligation, the President has terminated 
non-Iranian interests in blocked franian property and 
directed the transfer of that property. 

These actions clearly arc auLhorized by the language 
of IEEP A. That statute empowers the President to 
"regulate, direct and compel, •nullify, void, prevent or 
prohibit, any • • • transfer" with respect to foreign 
property when, as here, he has declnred a national emer­
gency. 50 U.S.C. (Supp. III) 1702 (al (1 l (Bl. Follow­
ing the seizui·e of the hostnges, the President's blocking 
order "prevented" and "prohibited" the transfer of any 
interest in Iranian property without authol'ization from 
the federal government. Thereafter, all transfers of in­
te1·ests in blocked property, including transfers pursuant 
to judicial order, were subordinate to the President's 
previously asserted right to control the disposition of the 
property and required a license from the Executive. 
Propper v. Cla.rk, 337 U.S. 472 !1949). 

The Treasury Department did license claimants to in­
stitute judicial proceedings, including pre-judgment at-
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tachments and orders restraining transfer of Iranian 
assets. But, consistent with the prohibition against 
transfers of interests in that property, the license did 
not permit the enti·y or execution of a judgment with re­
spect to Iranian propel'ty. Furthermore, the Executive 
exp1·essly l'eserved the right to revoke any license at any 
time (31 C.F.R. 535.203 ( c) ( 1980)), thereby making 
the license for attachments conditional and ineffedive 
against subsequent Executive directives pursuant to 
IEEPA. See Orvis v. B1·<ywnell, 345 U.S. 183 (1953). 
Hence, petitioner was on notice from the outset that the 
property subject to its attachments could be transferred 
if the President determined that the national interest so 
required. 

Upon entering into the Agreement with Iran, the 
Pl'esident revoked the license for pre-judgment attach­
ments and other non-Iranian interests in Iranian prop­
erty, and under IEEPA "directed" and "compelled" the 
transfer of the blocked assets to implement the Agree­
ment. Because petitioner's attachments and those of vir­
tually all other claimants were obtained ajte1· the Presi­
dent issued the blocking Ol'der, they were valid against 
Iran only while the revocable license permitting them 
remained in effect, and they were at all times subordi­
nate to the President's paramount power to transfer the 
property subject to the attachments. Accordingly, those 
attachments do not prevent the transfe l' of the property 
by the President pursuant to the Agreement. 

The President's actions are consistent with the pur­
poses of IEEP A as well. IEEP A was enacted to enable 
the President to deal with unusual and extraordina1·y 
threats to the national security, foreign policy and econ­
omy of the United States (50 U.S.C. (Supp. III) 1701 (a)), 
and granted the Pt"esident economic powers sufficiently 
broad and flexible to enable him to respond as appropri­
ate and necessary to unforeseen contingencies. H. R. Rep. 
No. 95-459, 95th Cong., 1st Sess. 1 ( 1977). By utilizing 
his IEEP A powers and controlling transfers of It-anian 
property, the President prese1·ved the United States' 
ability to negotiate and implement an agreement with 
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Iran concerning the disposition o.C its property, which 
not only resolved Lhe hostage crisis, but also provided 
a mechanism for the settlement of American claims 
against Iran for full value. 

II. 

The President has authority under the Constitution to 
settle outstanding international claims of American na­
tionals. United States v. Pink, 815 U.S. 203 (1942). He 
has exel'cised that authority from the earliest days of 
the Republic, often by providing for lhe presentation of 
claims of American nationals to international arbitra­
tion. The President's constitutional authority repeatedly 
has been recognized and appl'oved by Congress and, at 
least with respect to recent claims against Iran, has been 
supplemented by authority conferred on the President 
under 22 U.S.C. 1732, IEEPA, and the 1955 Treaty of 
Amity, Economic Relations, and Consular Rights with 
Iran. 

Pursuant to these authorities, the President entered 
into a claims-settlement agreement with fran, making 
arbitl'ation the exclusive remedy for all claims within the 
jurisdiction of the Iran-United States Claims Tribunal. 
To implement the Agreement, the President suspended 
the domestic effect of all claims that may be presented 
to that Tribunal. Because a decision on the me1·its by 
the Tribunal and payment of any award operates as "a 
final l'esolution and discharge of the claim for all pur­
poses" (Executive Order No. 12294, §§ 3 and 4; Pet. 
App. 53), litigation in the United States judicial system 
of claims that may be presented to the Tribunal should 
be stayed pending a decision by the Tribunal. 

The Agreement and implementing Executive Orders 
and regulations do not infringe upon the jurisdiction of 
the courts. Rather, the exercise of the President's claims­
settlement authority with respect to claims of American 
nationals against Iran works a substantive change in law 
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that the courts, in the proper exercise of theil' jurisdic­
tion, are obliged to follow. This Court has long recog­
nized that the law resulting from such international 
agreements is binding on pending cases in the courts. 
United States v. The Scho01ier Peggy, 5 U.S. (1 Cranch) 
108 (1801). Contrary to petitioner's argument, the 
Foreign Sovereign Immunities Act, 28 U.S.C. 1602 et 
seq., does not change this principle, nor does its language 
or legislative history purport to restrict in any way the 
President's authority to settle claims of American na­
tionals against a foreign state. 

Finally, as the two courts of appeals to decide the 
issue have held, petitioner's Fifth Amendment taking 
claim based on the exercise of the President's claims­
settlement authority is premature. That argument is 
without merit in any event, because the effect of the 
Agreement is simply to provide that the same claims 
that are pending in United States courts will be heard 
in a diffe1·ent forum-the Claims Tribunal-capable of 
granting complete relief. 

ARGUMENT 

I. THE INTERNA'fIONAJ, EMERGENCY ECONOMIC 
POWERS ACT AUTHORIZED TIIE PRESIDENT 
TO BLOCK IRANIAN ASSETS FOR USE IN SET­
TLING THE IRANIAN CRISIS AND, AS PART OF 
THE SUBSEQUEN'f RESOLUTION OF 'J'HE CRI­
SIS, TO DIREC1' THE TRANSFER OF IRANIAN 
ASSETS AGAINST WHICH PETITIONER HAD 
OBTAINED ORDERS OF ATTACIIMEN1' 

As Justice Jackson observed in Youngstown Sheet & 
Tube Co. v. Saw11ei·, 348 U.S. 579, 634, 655 (1952) (con­
curring opinion), Presidential power is at its maximum 
when exercised with the express or implied authodzation 
of Congress. The President's actions in this case-block­
ing Iranian assets, issuing revocable licenses for pre-
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judgment attachments of those assets and then revoking 
the licenses and nullifying the attachments-clearly fall 
within that preferred category. Each of those acts is 
fully consistent with the language, purposes, and back­
ground of the Intemational Emergency Economic Powers 
Act (IEEPA), 50 U.S.C. (Supp. III) 1701 et seq. 

As we show below, in enacting IEEPA Congress rec­
ognized the necessity for the President to possess this 
authority to control dispositions of alien property in an 
effort to deal with external threats to the national secu-
1·ity, foreign policy, or economy of the United States. 
Moreover, petitioner's pre-judgment attachments--which 
were obtained only because of a Treasury license (ex­
pressly made revocable) issued following the blocking 
orde1·-are ineffective to prevent the President's decision 
to transfer the J ranian assets. 

A. The Plain Language Of IEEPA Authorized The 
P,·esident's Actions With Res pect To Iranian Assets 

l. IEEPA Empowered The /'resident To F,·eeze 
lrcmian Assets And Subsequently 1'o Dfrect 
Their Tra11sfer Pursu011t To The A{Jreeme11t 
With fran 

" [TJhe language of IEEP A," as the First Circuit has 
observed, "is sweeping and unqualified." Chas. T. Main 
lnt'l, Inc. v. Khuzestan Water & Power Autho1ity, No. 
80-1027 (1st Cir. lvlay 22, 1981), at 9. The statute 
provides that, when the President has declared a national 
emergency with respect to a threat to the national secu­
rity, foreign policy, or economy of the United States, he 
may, "under such regulations as he may prescribe, by 
means of instructions, licenses, or otherwise--" 

( A) investigate, regulate, or prohibit-
• • • • • 

(ii) transfers of credit or payments between, 
by, through, or to any banking institution, to the 
extent that such transfers or payments involve any 
interest of any foreign country or a national thereof, 

• • • • • 
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(B) investigate, regulate, direct and compel, 
nullify, void, prevent or pt·ohibit, any acquisition, 
holding, withholding, use, transfer, withdrawal, 
transportation, importation or exportation of, or 
dealing in, or exercising any right, power, or privi­
lege with respect to, or transactions involving, any 
property in which any foreign country or a national 
thereof has any interest; 
by any person, or with respect to any property, 
subject to the jurisdiction of the United States. 

50 U.S.C. (Supp. III) 1702 (a) (1). 
On November 14, 1979-ten days after the seizure of 

the American hostages in Iran and the day on which 
Iran threatened to withdraw Iranian assets from this 
country-President Carter invoked these powers under 
IEEPA and "order[ed] bloeked all property and interests 
in property of the Government of Iran, its instrumental­
ities and controlled entities and the Central Bank of Iran 
which are or become subject to the jurisdiction of the 
United States or which are in or come within the posses­
sion or control of persons subject to the jurisdiction of 
the United States." Executive Order No. 12170, 44 Fed. 
Reg. 65729 (1979) (App., inf1·a, la). This 01·der was 
supported by the President's finding ''that the situation 
in Iran constitutes an unusual and extraordinary threat 
to the national security, foreign policy and economy of 
the United States" '" and the requisite declaration of a 
national emergency "to deal with that threat" (ibid.). 
The seizure of the American hostages and the circum­
stances surrounding that seizure constituted a compelling 
basis for the President to invoke his powers under 
JEEPA in November 1979." Petitioner does not contend 

1• The President stated in bis report to Congress th:1t the t.hcn• 
rocent even.ts in Iran and actions or the Government of It-nn put at 
grave risk bhe personal safety of United St..~tcs ci tizens and the 
lawful claims of United $bates citizens and entit ies :llfainst bhe 
Government of I_ran. 15 \Ve<)kly Comp. Doo.~2118 (N~v. 14, 1979) . 

H That the seizure of the Amer1cai1 hostages consb1tuted a pa.r- '- ~ 
ticula.rly approp"iate occasion for the exercise of •tlhe President's ◄ 

21 

othei·wise. The issue here is the exlent and nature of the 
powers the Prc~ident possesses under JEEP A in cir­
cumstances where the Act has been properly invoked. 

The President's bloeking order of November 14, 1979, 
which froze the status quo respecting Iranian assets sub­
ject to the jurisdiction of the United States, was fully 
consistent with the terms of IEEP A . The effect of the 
order was to "regulate or prohibit * * * transfers of 
credit or payment between, by, through, or to any bank­
ing institution" to the extent such transfers involved 
Iranian assets (50 U.S.C. (Supp. III) 1702 (a) (1) (A) 
(ii) ) and to "regulate, nullify, void, prevent or prohibit, 
any acquisition, * * * use, transfer, withdrawal, * * * or 
dealing in, or exercising any right, power, or privilege 
with respecl to, oi· ll'ansactions involving" frozen ll'an­
ian assets generally (50 U.S.C. (Supp. III) 1702 (a) 
(1) (B ) ). See ChCt,8. T. Main lnt'l, lnc. v. Khuzestan, 
Water & Power Autlunity, SUP'l'a, at 9. 

The President, in Executive Order No. 12170, dele­
gated to the Secl'etal'y of the T1·easury all powers granted 
by IEEPA in ordel' to carl'y out the provisions of 
the blocking order. See 3 U.S.C. 301. The Secretary's 
comprehensive Iranian Assets Contl'ol Regulations 
specifically pl'ohibited any transfei· of property in 
which an Iranian governmental entity had an interest, 
unless the transfer was licensed by the Secretary. See 
31 C.F.R. 585.201, 585.310 (1980). Of particular sig­
nificance to the instant case, the regulations provided 
that, " [ 11) nless licensed, or authorized pm·suant to this 
part any attachment, judgment, decree, lien, execution, 
gamishment, or other judicial process is null and void 

powers under IEEPA is Clltablish<'d as well by 22 U.S.C. 1732. 
which au~horizes the President to use such means, not amounting 
to o.cts of war, rui h& may think nc<:cssary and proper to obtain the 
relea3c of any UnilAxl States citi7.en who hM been unjustly deprived 
of his liberty by or under authority of a foreign gove rnment. See 
pages 52-58, infra. 
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with respect to any property in which on or since the 
effective elate there existed an interest of ll'an" (31 
C.F.R. 535.203 (e) (1980)) .'' Thus, the transfer or crea­
tion of an interest in frozen Iranian assets pursuant to 
court order was treated in the same manner under the 
blocking order and implementing regulations as a volun­
tary transfer by Iran. Moreover, on November 19, 1979, 
before the licenses were issued, the Secretary issued a 
regulation clarifying that any "licenses • • • land) au­
tho1·izations • • • may be • • • revoked at any time." 
31 C.F.R. 535.805 (1980). 

This specific prohibition against unlicensed attach­
ments, garnishments, executions and other forms of judi­
cial process with respect to Iranian property is fully 
consistent with the President's broad authority under 
IEEPA to block foreign assets generally. In barring 
judicial pl·ocess affecting frozen assets, except as au­
thorized by the Secreta1·y, the President simply 
exercised his express authority unde1· IEEP A to "regu­
late, • • • nullify, void, prevent or prohibit" any 
"acquisition, holding, withholding, • • • [orl withdrawal 
[of,] • • • or exercising any right, power, or privilege 
with respect to" blocked property (50 U.S.C. (Supp. III) 
1702 (a) (1) (Bl) .1• 

1
• In addition bo the ,ipeclfic reference in 31 C.F.R. 536.203(e) 

to judicial proce.ss wibh respect to Iranian prope,·ly, the te,·m 
"bransrer" is defined broadly for pul'J)Ol!es of the regulations t.o in­
clude lho "i~sturnce, docketing, filing, or the levy of or under irny 
judgement rsicl, decree, 11ttnchmcnt, execution, or other judicial 
01· administrative pr()(:(lSS or order, or the service of any garnish­
ment" (31 C.F.R. 535.310 (1980) ). As a re.suit, the general pro­
hibitions in 31 C.F.R. 536.201 and 635.203(a) (1980) against 1m• 

autho~ized "transfers" also apply to judicial process affecting 
Iraninn property. 

rn As regards n1!6cls in banking instirotions, the prohibition 
against judicial process aJso Is within the terms or 50 U.S.C. 
(Supp. III) 1702(a) (1) (A), which 11uthorizes the Pre.1ident to 
urcgulntc * • • or prohibit • * * tmusfers of cred.it or paymenla 
between, by, Wlrough, or to any banking institution." As noted 
above (see note 15, su,pra), the term "transfer" is defined broadly 
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The President's January J9, 1981, orders directing the 
transfer of Iranian assets in conformity with the Agree­
ment with Iran (Pet. App. 21, 30)" fall as clearly 
within the terms of IEEP A as did the President's order 
and implementing regulations blocking those assets in 
the first place. Under IEEPA, the President may "direct 
and c01npel • • • any • • • transfer, withdrawal, 
• • • or exportation of, • • • or transactions involving, 
any property" in which a foreign country has an in­
terest (50 U.S.C. (Supp. III) 1702{a) (1) (B)) (em­
phasis added) . See Chas. T. Main lnt'l, Inc. v. Khuzestan 
Water & Power Authority, 8'1ip,·a, at 9. 

2. The President's A11tltorit117'o Compel Tlte Trans­
fer Of Blocked lraniall Assets I s Not Affected 
By Attachments Of Those Assets Obtained Ely 
Petitioner After The President Issued 1'/te 
Blocking Order 

As explained above, the President's actions in freezing 
Iranian assets upon the onset of the hostage crisis and 
then ordering the transfer of those assets when the 
President entered into the Agreement with Iran are at 
the very core of the broad autho1·ity expressly conferred 
upon the President by IEEPA. Petitioner nonetheless 
contends (Pet. 19-25) that IEEPA does not authorize 
the President to order the transfer of any Iranian assets 
that are subject to writs of attachment it obtained 
against the Iranian bank defendants in federal disti-ict 
court in December 1979 and the first months of 1980 or 
the writs of execution and garnishment it obtained against 

in the r0gul:.bions lo include abbaohments and other forms o( judicial 
process. 

11 For example, § 1-101 of Executive Order No. 12279 (46 
Fed. Reg. 7919 ( 1981)) (Pet. App. 44) "licensed, authorized, di• 
recred and compelled" banking institutions that hold financial 
assets of Iran to transfer thooe asset.'!, with interest from Novem• 
bor 14, 1979, lo bhe Federal R08ervc Bank or New York, to be held 
or transferred as directed by the Soorellary of the 'l'reasury. 
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the Government of Iran and AEOI in Washington state 
court in JI/larch 1981 to satisfy its judgment ( see Pet. 
App. 15-20). Petitione1·'s argument ignores the fact that 
writs of attachment, execution, 01· garnishment are ex­
plicitly barred by the Iranian Assets Control RegulaUons 
unless authorized by the Secretary (31 C.F.R. 535.208 (e) 
( 1980) ; see pages 15-16, supra). 

The Secretary did issue a general license or authoriza­
tion for judicial proceedings with respect to Iranian 
property (31 C.F.R. 535.504 (a) (1980)), including an 
authorization for pre-judgment attachment-S, (31 C.F.R. 
535.418 (1980)). As we explain in Point C (see pages 
83-36, inf1·a), however, post-blocking order attachments 
of franian property obtained pursuant to this general 
authorization in connection with li tigation against Iran 
necessarily were contingent upon and subordinate to the 
President's previously invoked authority under IEEPA 
to compel the transfer of the property. Such attachments 
therefore did not create an inte,·est in the property that 
could be asserted against or bind the President and that 
could thereby frustrate his plenary control of the prop­
erty and prevent him from transfening it as the national 
interest requires. 

Moreover, even as against Iran, the authorization for 
attachments explicitly was niade 1·evocable at any time 
(31 C.F.R. 535.805 (1980)), and that authorization was 
in fact revoked in the Januai·y 19, 1981, Executive Orders 
issued by President Carter.13 IEEPA grants the Presi­
dent the unrestricted power to regulate frozen foreign 
property "by means of * * * licenses, or otherwise" 

13 In § 1-102 (a) o! Executive Order No. 12279 (46 Fed. Reg. 7919 
(1981) (Pet. A1ip. 44 ) , for example, bhe Presidenb revoked a.nd 
wibhdrew "(,allJ licenses and authorizations for acquiring or exe<r• 
cising any right, power, or priv ilege, by couat order, attachment, or 
otherwise, including the license conmined in 181 C.F.R. 636.604 1, 
wibh respecb to [Iranian financial assets held by banking insWtu­
tions ]." See also Executive Order No. 12280, § 1-102 (a) (46 Fed. 
Reg, 7921 (1981)) (Pet. App. 47) ; Exocubive Otxler No. 12281, 
§ l-102(a) (46 Fed. Reg. 7923 (1981) (Pet. App. 50). 
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(50 U.13.C. (Supp. III) 1702(a) (1)), and the Presi­
dent's • revocation of the license he issued permitting pre­
judgment restraints upon Iranian assets is an action 
that falls within the plain language of * * * IEEP A." 
Am.ei·ican lnt'l Group, Inc. v. Islamic Repiiblic of Iran, 
No. 80-1779 (D.C. Cir. June 5, 1981), slip op. 18-19; see 
also id. at 22 n.10. Indeed, the ability to modify or revoke 
authorizations or licenses affecUng frozen assets is es­
sential in order to give the President the flei,.,ibility nec­
essary to deal with the "unusual and extraordinary 
threat * * • to the national security, foreign policy, or 
economy of the United States" that occasioned the block­
ing order in the first place. See 50 U.S.C. (Supp. III) 
1701 (a). Thus, when the President revoked all licenses 
and authorizations for acquiring or exercising any right, 
power or privilege in Iranian property under an order of 
attachment or other judicial process, all pre-judgment 
attachments of Iranian assets obtained after the N ovem­
ber 14, 1979, blocking order were rendered "null and 
void." 35 C.F.R. 535.203(a) (1980). 

Furthermore, in the Executive Orders issued on Janu­
ary 19, 1981, the President did more than revoke the 
general license for the pre-judgment attachments them­
selves; he provided as well that "[a) II rights, powers, 
and privileges" relating to it-anian properties that dei-ive 
from such attachments and other orders in litigation 
issued on or after November 14, 1979, are "nullified" 
and that "all persons claiming any such right, power, or 
privilege are hereafter baned from exercising the same" 
(see, e.g., Executive Order No. 12279, § 1-102 (b) (46 
Fed. Reg. 7919 (1981)) (Pet. App. 44) ). This aspect of 
the orders is within the terms of IEEP A that authorize 
the President to "nullify, void, prevent or prohibit • • * 
exercising any right, powe1·, or privilege" with respect 
to any property in which a foreign counti-y has an in­
terest (50 U.S.C. (Supp. III) 1702(a) (1) (B)) (em­
phasis added). See Chas. T. Main Int'l, Inc. v. Khuzestan 
Water & Powei· Aittlwrity, supra, at 9; Antei-ican btt'l 
G1·oup, bw. v. Islamic Republic of Iran, supra,, slip op. 
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19; U11idyn.,· Corp. v. Go1•1·r,1mcnt of lra11, Ch·il Action 
No. 80-1029-A (E.D. Va. Mar. 30, 1981), at 4-5. 

Thus, by ,irtue of the Executive Orders issued on 
Jan nary 19, 1981, the legal basis for the attachments 
petitioner obtained against property of the Iranian bank 
defendants has been revoked; whatever rights, powers, 
and privileges petitioner might have acql1ired relating 
to the attached property have been nullified; and petitioner 
is prohibited from exercising any such rights, powers and 
p1·ivileges." AJ3 a result-and quite aside from the fact 

•• l\lnny 1>rc-jud11mont attachmet>t.s of p1'Qrx,r~y or lrnn and 
Iranian entitlee were invaJid in nny event. The Foreign Soverci11n 
lmmunltillfJ Act, 28 U.S.C. 1609, 1610(d) , in ge11eral bus pre­
judgment attaehment.s becau&e t.hey are "forei1m relations irrl­
bants." 122 Cong. Rec. 88G32 (1076) (l'0mr,rk.~ or Rep. T>anlelsonJ. 
Soo Chas. T. Main Int'/, Inc. v. J{l1u:rst1.m Wat<r & I'mrcr Auflwr­
i/11, •upra, at 13 n.12. The FSIA does keep in force, however, 1>ro­
vialona of pre-e.,latlng International agreemenl11, including Arlicle 
XI, P 4 of the rn55 lran-Unltod Sl»Los Trooty of Amity, Economic 
Relations, and Consular Righta, Aug. 15, 19~r,. 8 U.R.T. 8!)9, 909 
T.I.A.$. No. 3853. 28 U.S.C. 160(). See Bthring lnl'/, Int. v. r,,,­
perial Iranian Air /?11r,-, 475 F. Supp. 383, 391-395 m. N.J 1979) : 
New E11gla11d Me·rcltanta Natio11al Ba,ik v. lra11 P11wer G111cration 
And TrtrM»tis•ion C11., 602 F. Su111>. 120, 124-127 (S.D.N.Y. 1980), 
remanded, Noe. 740, 1099-1144, 1H6-122t, l2:U-1227 (2d Cir. 
Apr. 9, 1981 ), on remand, Mar.chalk Co. v. lrt111 Natioflal Airl/11,a 
Corp., No. 70 Civ. 7035 (CBM) (S.D.N.Y. Juno 11, 1981): 
E-S111tems. Inc. v. l1latnic Repi,blic of lra.n, 491 F. Supp. 1294, 
1299-1302 (N.D. Tex. 1980) . llenre, Ir o foreign nation by agree­
ment ho.s waived ita Immunity from pr&-judrm1•nt attachmenta, the 
FSIA doos not nltn that situatlon. 

Like numerous other such trMtice, the lnin-Unit.od St.ate~ Treaty 
of Amity walvea immunity only for a commercial or busln- "enter­
prise • • • whlrh I• publicly owned or controlled," but not for any 
other type of government ngency. See, e.g., S. Ext·c. Re1>. No. r,, 83d 
Cong., 1st Scss. 6 (1958); S. Exec. R,•t>, No. 5, 81st Conrr .. 2d Sess. 
6 (1950) : and er. H.R. Rep. No. 91-1187, 91th <'onr., 2d Seu. 27 
(1976). The waiver of immunity in the 'l'rNlly lher~fore would 
apply to a st.nt1•-owned tourist hot.cl, for exnm1,le, but nol to the 
Army. At a minimum, then, nil current prejudP'mcnt atMchmenl8 
of lraninn ._ts ar~ in,·alld un<IPr the FSIA and the Treaty 
ex~ept for thoee attachment& or assets owned by 11overnment• 
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that tho.-;e attachments did nol prevent a transfer by the 
Presi<leut in any event ( sec pages 28-31, 83-36, in/ra)­
the orders of attachment issued by the District Court for 
the Central District of California do not prohibit the 
President from requiring the transfer of property subject 
to the attachments. Nor do they excuse persons holding 
that property from complying with the President's in• 
11truction1,. Similarly, the writs of garnishment and exe­
cution issued by the Washington stale courts do not 
stand as an obstacle to the transfer of the affected prop­
erty in thal Stale. Those writs were obtained by pcti• 
tioner after January 19, 1981, when the President 
revoked the general authorization for judicial proceedings 
with respect to blocked Iranian property." 

13. The President's Actions Sign iticar,tly Further 1'hc 
Historical J>urposcR Of l'residcntinl Orders Jllock­
ing Foreign Assets 

The congressional purpose in authorizing blocking 
orders is "to put control of foreign assets in the hands 
---
controlled b1u1i11u, enterprioee. Even aa to bu•inM• enlcrpri-, 
the district court.fl in New England Merrlta11l• 11ml E-S11•tc111.v, 
Inc., concluded that Iran had not waived ii• immunity from 
pr&-judgmcnt attachmonta (602 F. Supp. at 126-127; 491 F. Sutll>, 
at 1299-1302; contra, Beltring lnl'l. 1,.,. v. fmpn-iol lra11ia11 Air 
Poree, supra, 475 F. Supp. at 392-305. 

Thia iuue is developed in detail in I.he Unitl-d Slot.l'i!' amicua 
curiao brief In Electroni.: Dtrf<> S111tems Corp. v. Soeial Sec11rit11 
OryanizaliOJt of Iran, 610 F.2d 94 (2d Cir. 1979). For the con­
venience of the Court, we nrc lodgln11 a copy or our Second Circuit 
briof in the EDS CM& with I.he Clerk. Thore is, however. no na~I 
ro.r tho Court to reach tho immunil)' qu~t.ion hel'I!, b. caui,e t>etl­
t\oner'e a~hmenta wer<!> obtained pursuant to the revocable ii· 
cen•e l118Ued by the Trea,.u1-y Collowing the Pre9i<h•nl'a block,n</ 
order. at n lime when "the :ui.,ota woro wit.hin the Prl.'8idcnt.'• 
control, under tho umbrella of hia I F:EPA powen<." Chao. T. Mo :n 
fnt'I, fnr. v. Khu:r,tan Wat..,. & Po,ur Au/ho,i/11, 1upra, at JO. 

.. In any e\'ent., that reneral authorization never extended to the 
,nforconenl or a judgment with reqard to Iranian t>rot>erty (8"" 

81 C.F.R. 635.504(b) (2), 46 Fod. Reg. 14330 (Feb. 20, 1981) >, 
which would have re(lu_irod a specific license. 
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of the President." P1·oppei· v. Clai·k, 337 U.S. 472, 493 
(1949) .21 Such an ordei· ba!'s all subsequent transfers 
of, restraints on, or transactions atrecti ng that propert,y 
without the approval of the President. See, e.g., Orvis v. 
Brownell, 345 U.S. 183, 187-188 (1953); Zittnian v. 
McGrath, 341 U.S. 446, 448, 463-464 (1951); Lyon v. 
Singm·, 339 U.S. 841, 842-843 ( 1960) ; Proppei· v. Clark, 
supra, 837 U.S. at 486; Sardino v. Federal Reserve Bank 
of New Y01·k, 361 F.2d 106, 112-113 (2d Cir. 1966). 
This permits the President to maintain the foreign 
assets at his disposal, unfettered to the degree he deems 
advisable, for use in negotiating a resolution of the 
national emergency that gave rise to the blocking order. 
See, e._g., Zitt1nan v. Md}rath, supi·a, 841 U.S. at 454; 
Richai·dson v. Simon, 560 F.2d 500, 505 (2d Cir. 1977), 
appeal dismissed, 435 U.S. 989 (1978); Real v. Simon, 
510 F.2d 557, 568 (6th Cir. 1975); cf. Banco Nacional 
de Cuba v. Sabbatino, 376 U.S. 398, 412 (1964). 

In the present case, the initial blocking of Iranian 
assets afte1· the hostages had been seized and Iran had 
threatened to withdl'aw its assets ft-om the country 
served both as an official response to that hostile action 
and as a form of economic pressure upon Iran to release 
the hostages and to resolve the resultant crisis. Given 
the international conditions that occasioned the blocking 
orde1·, the subsequent transfer of Iranian assets could be 
explained simply as a means of obtaining t,he release of 
the hostages, easing tensions in the unstable Persian 
Gulf region, and beginning the process of normalizing 
1·elations with Iran- without regard to claims of United 
States nationals against Iran. That such considera­
tions could alone justify the retum of frozen assets in 
the present case is clear from the language of IEEP A 

" ' P¥oppc1· v. Cl.ark nnd other oplnlon• ci ted in this portion of 
the brief concerned blocking orders issued under the Trading wilh 
the Enemy Act (TWEA). However, tiho diS<lussion in these opin­
ions of the purl)Ofloo of blocking orders is equally ,cpplicable ht)t"e, 
because IE EPA was pabterned after Section 5 (b) of ,the 1'WEA, 
50 U.S,C. a.pp. 6(b). See pages 30-31, infra. 
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it.self. IEEPA authorizes the President to exercise the 
powers it grants in order to deal with any unusual threat, 
which has its source in whole or substantial part outside 
the United States, to the "national security, foreign pol­
icy, or economy of the United St.ates." 60 U.S.C. (Supp. 
III) 1701 (a) (1). The t ransfer of Iranian assets in order 
to obtain the release of the hostages, ease tensions, and 
1·estore relations with Iran surely is calculated to meet 
the threat to the "national security" and "foreign policy" 
of the United States presented by the cit-cumstances sur­
rounding the hostage crisis."" 

However, the President's orders freezing Iranian assets 
and subsequently directing the transfer of those assets 
also significantly furthered an additional purpose often 
served by blocking orders: providing for the setUement 
of claims of United States nationals against the country 
whose assets were frozen. Banco Nacional de Cuba v. 
Sabba,tino, 8'1.tpra, 376 U.S. at 412, 431; Zittmaii v. 
McG,·ath, supi·a, 341 U.S. at 454; Richardson v. Simon, 
supra, 560 F.2d at 605; Real v. Simon, siipra, 510 F.2d 
at 563; Nielsen v. Secretary of the 7'1·e<UJury, 424 F.2d 
838, 840-841 (D.C. Cir. 1970). Congress recognized when 
it enacted IEEP A that blocking orders are "generally 
the most effective means of achieving settlement of U.S. 
claims" (H.R. Rep. No. 95-469, 96th Cong., 1st Sess. 17 
(1977); see also id. at 6, 12) arid, indeed, it made specific 
provision in IEEP A itself for continuation of freezing 
controls even after the termination of a national emer­
gency where necessary because of out.standing claims. 
50 U.S.C. (Supp. III) 1706(a) (1). See also E111e1·gency 
Controls on International Econ01nic T1·ansacti011s: Hear­
ings on H.R. 1560 and H.R. 2882 before the Subc01nm. 
on International Econ01nic Policy and 7'rade of the House 

•• Thus, oven iC a claimant is cxoludc-d from bhe arbitral tribunal 
established by bhe Agreement with Iran, IEEP A authorizes the 
return of uss<>ts subjoot to that claimllnl's nLtachment. See, e.g., 
A11wl'ican Belt lnt'I, Inc. v. Islamic Rop11blic of lra,i, No. 80-821 
(D.D.C. June 11, 1981), petition for cert. before judgment pond­
ing, No. 80-2111 (filed June 16, 1981). 
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Comm. on lntei·,u1.tional Relations, 95th Cong., 1st Sess. 
99, 108, 113, 119, 137-188, 147, 182, 213, 217-218, 277-
279 (1977) lhereinafter "House IEEPA Hearings"); 
Amending the 1'rading With the Enemy Act: Hec1.1·ing 
on R.R. 7738 Before the Subc01mn. on International Fi­
nan,ce of the Senate Comm. on Banking, Housing, and 
Urban Affai?-s, 95th Cong., 1st Sess. 6 (1977). 

Recognition of a power in the courts, through 
orders of attachment or otherwise, to prevent a disposi­
tion of foreign assets that the President determines to 
be in the national interest would fly in the face of 
the congressional purpose of placing complete control 
of such assets in the President and would substantially 
diminish the President's stature as the "sole organ of 
the federal government in the field of international rela­
tions" (United States v. C•~1·tiss-Wright Exv01·t Co1-p., 
299 U.S. 304, 320 (1936) ) . In the present case, for 
example, this would have made most if not all Iranian 
assets unavailable, for an indefinite period, for use in 
the resolution of the hostage crisis at the very time when 
swift and decisive action was compelled. As explained 
above, however, Congress was aware of these concerns 
and, by enacting IEEPA, plainly authorized the President 
to direct the transfer of property against which post­
blocking order attachments had been obtained. 

C. The President's Actions Are Fully Consistent With 
Section 5(b) Of 'l'he Trading With 1'he Enemy Act, 
After Which IEEPA Was Patterned 

l. Interpretation,, Of Sectiori S(b) Of The TWEA 
Support TIie Preside11t's Actio11s U11der IEEPA 

As petitioner concedes (Pet. 21), the ope1·ative provi­
sion of IEEPA, 50 U.S.C. (Supp. III) 1702 (a) (1), is 
drawn directly from and "basically parallels" Section 
5 (b) (1) of the Trading with the Enemy Act (TWEA), 
50 U.S.C. app. 5(b) (1). See H.R. Rep. No. 95-459, 
95th Cong., 1st Sess. 14-15 (1977). Therefore, with cer­
tain limitations not directly pertinent here, the President 
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has the same broad blocking powers under IEEP A that 
he had under the TWEA."1 

When Congress incorporates provisions of a prior law 
in this fashion, it may be presumed to have intended 
that interpretations of the prior law would apply to the 
new one as well. Lorilla1·d v. Pons, 434 U.S. 675, 581 
( 1978). This intention is particularly evident here, in 
view of the House and Senate Committees' exhaustive 
study of Section 5 (b) of the TWEA. See H.R. Rep. No. 
95-459, suvru, at 2-9; S. Rep. No. 95-466, 95th Cong., 
1st Sess. 1 (1977). 

The incoi·poration in IEEPA of the provisions of Sec­
tion 5 (b) of the TWEA is significant for two reasons. 
First, the Iranian Assets Control Regulations were pat,. 

'"See a.lso Revision of Trading With the E,wmy Act, Ma,·kup 
Be[o,·e the House Comm. on foternatiornil Rela,t·ion.,, 95th Cong., lat 
SC-'ls. 4 (Comm. Print 1977). Congress did impose certain limit<!• 
tions on bhe President's power under IEEPA that wore not in­
cluded in Section G(b) oI tho TWEA. Thus, under IEEPA, 
bhe Preaident may not "vest'' foreign p,-operty--i.e., plat() owner­
ship in the United State&--as he could under bhe '!'WEA, nor may 
he seize records or regulate purely domestic transactions. Soo 
S. Rep. No. 95-466, 95U1 Cong., 1st Scss. 5 (rn77) ; H.R. Rep. No. 
95-469, s·upra., ab 8-5, 10-11, 15 & n. 28. See also 50 U.S.C. (Supp. 
III) 1702(b) (1) and (2) (barring regulation of 11011-eco11-0rnic 
aspects of intJcrnabiona.l relations). The Act also imposes procedural 
requirementa on the exercise of th'e powers it confers, including 
a requirement of re1>0rt6 to Congress (50 U.S.C. (Supp. Il!) 
1703(b)) and a tailoring of the powers exercised to lhe thre,it 
POSod (60 U.S.C. (Su1>p. III) 170l (b)) . None o.f bhese changes, 
however, narrowed the President's basic authority to block foreign 
property and license tra.nsiwtions a/Tooting it where, as here, the 
declared emergency relates precisely to the nation whose assota 
are blocked. Pebibioner's suggestion (Pet. 13, 21-24) that, for 
present purposes, bho President's powers under IEEPA with re• 
speet t,o Iranian property are more limited than thoao under Sec­
tion 6(b) of the TWEA is there.fore wholly without merit. So, too, 
is the same suggestion by the disbrict court in ~forschalk v. fran 
NMional Airlines C01·1,., No. 79 Civ. 7036 (CBM) (S.D.N.Y. 
June 11, 1981), at 69-70. Indeed, the selectivity Congress exhib­
ited in modifying ce~tain provisions of Sootion 5 (b) of the TWEA 
when it enacted I EEP A underscores Congress' intention rto in­
co~porate intoob bhe subs.bantive provisions of Section 6(b) that were 
not altered. Lorillard v. Pons, 484 U.S. 576, 582 (1978). 
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terned after the assets control regulations issued under 
Section 5 (bl of Lhe TWEA, for property of the People's 
Republic of China, North Korea, Vietnam, Cambodia and 
Cuba, that were in effect when IEEP A was enacted. 
Indeed, the provisions of the Iranian regulations pro­
viding that any attachment or other judicial process is 
"null and void" unless authorized by the Secretary, pro­
viding a general license for judicial proceedings (sho1t 
of judgment and execution) with respect to ll'anian 
property, and providing that all licenses and authoriza­
tions are revocable at any time are virtually identical 
to parallel provisions in the 1·egulations in effect under 
the TWEA when IEEP A was enacted. See 31 C.F.R. 
500.203 ( e), 500.604, 600.806, 515.203 ( e), 615.604, and 
515.805 (1976). 

The reports of the House and Senate Committees that 
considered IEEP A discuss the assets control regulations 
then applicable to the People's Republic of China, North 
Korea, Vietnam, Cambodia, and Cuba. H.R. Rep. No. 
95-459, sup1·a, at 6 & nn.17-21; S. Rep. No. 95-466, 
siipra, at 3. See also House lEEPA Hearings, l!'Upra, at 
99, 108, 147, 223, 230, 233.•• Thus, when Congress in­
corporated into IEEPA the asset cont1·ol authority undPr 
Section 5 (b) of the TWEA, it must be held to have 
granted the President the same broad authority that 
theretofore had been exercised in the regulations under 
the TWEA-including the power to bar attachments and 

24 See also Subcomm. on International Trade nnd Commerce of 
the House Comm. on Internabional Relations, 94th Cong., 2d Sess., 
T1·0.dinl1 "'-ith the L',,'11,cm.11: Lcqislafi,,;e a11d Executit•e Document.~ 
Concerning Regulation of lnte,~iational T,·a11sactu»1.9 in Time of 
Declared National E111cr(lcncy 567 ct seq. (Comm. Print 1976) (re­
producing these regulations iu a collection of documenLs compiled in 
connection wibh the Subcornm,ttce's "Lhoroogh review" (id. at iii) 
of Section 5(b) of the TWEA). Albhough the CommiUces ex­
pre.•sed some rese,rvation about whether certa in restrictions on 
economic bra.nsaotions with some of thc6e countries were war-ra.nt.ed 
under existing intemational conditions (see, e.11.,(Rep. No. 95-459, l H : 
su1ira, at 9-10), they did not question bhe scope or the President.'s • "'-, 
power with respect to blocked properby, as reflected in the nssets 
control regulations, where the President.'s powers wore properly 
invoked. 
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other judicial process affecting the frozen property and, 
if lhe President so elects, to issue revocable licenses 
permitting attachments and other judicial process. 

The fact that Congress sculpted JEEP A out of Section 
5 (b) of the TWEA is also significant because of the de­
cisions of this Court confirming the President's broad au­
thority under Section 6 (b) with respect to frozen prope1ty 
against which orders of attachment or similar judicial 
process had been entered. The Court's decision in 
P1·opper v. Cla1·k, 8U1Jl'a, 337 U.S. at 482-486, for ex­
ample, establishes that a license from the ExecuUve is 
required before a judicial 01·der may effect a transfe1· 
of or create a legally enforceable interest in frozen 
assets.'• See also Chas. T. Main Int'[, Inc. v. Khuaestan 
Water & Power Aulho-rity, supra, at 9-10. 

Similnly, in Orvis v. B1·<YWnell, 845 U.S. 183 (1953), 
the Court made clear that, although the freezing program 
in effect during World War II recognized attachment 
liens insofar as they determined relationships between the 
creditor and the foreign debtor (see Zittman v. McG1·ath, 
341 U.S. 446 (1951)), "it did not permit the transfe1· 
of a p1·operty inte1·est in the blocked funds which could 
be asserted against the f Alien Prope1tyl Custodian" 
(345 U.S. at 187). This was so because, under the freez­
ing program, an attachment obsained in litigation be-

20 As the Second Circuit slnl;ed in Propvcr: 

[T]he judicial process cannot,, without a license or other nu­
bhoriznUon from the Secretary or the Treasury, operate to 
trans.fer or create any interest in blocked prop1rrty. 

* * * • • 
There is no cogent rea.s<>n for excepting transfe1·s by judicial 
J)rocess. To nJJow the exception would be to furnish a means 
of evasion by which the impact of freezing controls could be 
avoided by recourse to judicial J)roceedings . 

• • * • * 
[TJhe prohibition of unlicensed transfers • • • is universal. 

Clark v. Prop71er, 169 F.2d 324, 327 (2d Cir. 1948), aff'd, 337 
U.S. 472 (1949). See nJso Cl!ase M1mhattan Bank v. United ChintJ, 
Syndicate, Lld., 180 F. Supp. 848 (S.D.N.Y. 1960). 
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tween the claimant and foreign national '" did not create 
a right or privilege in the blocked property greater than 
that which the owner of the property could confer by 
voluntary transfer without first obtaining a specific li­
cense from the federal government." The Court observed 
(ibid.): 

Realistically, these reservations deprive the assent 
[to attachments] of much substance; but that should 
have been apparent on its face to those who chose 
to litigate. The opportunity to settle their accounts 
with the enemy debtor was all that the permission 
to attach granted. 

This accommodation of the interests of the claimants was 
necessarily limited because "'the Federal Government 
must have its hands unfettered in using freezing con­
trol'" (Zittm.an v. McGrath, s1ipra, 341 U.S. at 456, quot­
ing the government's brief amicus curiae in Commission 
for Polish Relief v. Banca Nationala a Rum-aniei, 288 
N.Y. 332, 43 N.E. 2d 345 (1942)) .•• 

""Some asaenb to attachment WM thought to be nooes.a,·y for 
litigabion oo Proeood, because ,bhe foreign debtor was mrely amen­
able to personaJ service and any aclJon therl)fore had to bC> in the 
nabure of a quasi in ,·em Proceeding preceded b.v an abtnch.ment 
of the proJ)Crl,y wi thin the jurisdiction of the cout't. Y.ittinan v. 
McGrath, snpra, 341 U.S. at 457. The J>O$t-blocking ordrr att.'lCh­
ment& and O<bher restraints impooe{J on Iranian :l.Sset;, 1tre of no 
jurisdictional significance in tho pending Iranian cases, howover, 
because 28 U.S.C. ,830 (a) i>rovidee for jurisdiction only of i n 
pcrso11,wi aetionB againat foreign sta.t,,s. A1"c1'ican 1111'! Group, 
Inc. v. Islamic Repnblic of Iran, a·npm, sliv op. 21-22; see also 
28 U.S.C. 1609 and 16l0(d) (2). 

2
7 

See, c.q., Proppe,· v. Clark, supra, 337 U.S. at 485; Zittman v. 
McGrath, snp,·a, 341 U.S. at 454. 

•a The att.cmpt by the disbrict; court in Marsch.a./k Co. v. Iran 
Natio11al Airlines Corp., No. 79 Civ. 7035 (CBM) (S.D.N.Y. 
June 11, 1981) bo disti nguish Orvis (at 71-72) thcrcrore is un­
availing. In Orvis, as under the lrani.~n rcgu laUons, consent was 
given for pre-judgment attachments onJ11 for purposes of litigation 
between the claima,nt and the foreign debtor. Under neither set 
of regulations did ~he Secretary consent to a "transfer" of frozen 
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These same principles apply under the Iranian assets 
program. Under the Iranian 1·egulations, the transfer of 
or creation of a legally enforceab~l~e_1!!·n~te~1!:§·e~su·~.m~11--;r:-
property pursuant to court order , treated in the same 1 ~ 
manner as a voluntary transfer by Iran (see pages 1~, --_ 
sitpra)-as indeed it must be if the President is to hav'e---;-_~ 
the flexibility he 1·equires to direct the transfer of frozen .:JJ~,J,.:i_,, 
Iranian assets as the national interest requires. Thus, a 
post-blocking order of attachment of Iranian assets was 
only an attachment of Iran's contingent power ( i.e., con-
tingent upon the Secretary's authorization) to transfer 
its interest in the property to the claimant. Because the 
claimant could obtain no greater rights with respect to 
the property than Iran itself retained, the attachment 
gave the claimant an interest in the property that like-
wise was contingent upon the Secretary's subsequent li-
censing of a transfer of the property. Zittman v. 
McG1·ath, supra, 341 U.S. at 455. "'The value of such 
an interest is of course problematical. Whether it is 
worthless 01· worth fu ll value w:ill depend upon whether 
the transfer sought is in accordance with the Govern-
ment's policies in administering freezing control' " 
(Zittman v. McGrath, sup-ra, 341 U.S. at 456, quoting 
the government's brief amicus <;uriae in C,nmnission for 
Polish Relief v. Banca Nationala. a Ru1na.niei, s1w1·a). 

It is clear, then, that an attachment giving a claimant 
an interest in blocked l!-anian property that was contin­
gent upon and subordinate to the exercise of the Presi­
dent's paramount and plenary powers under IEEP A to 
license or direct the prnperty in the manner he believes 
will best deal with the threat that gave rise to the na­
tional emergency did not and could not restrain the 
President in the exercise of those powers, absent express 
consent by_ the President. American Int'l Group, Inc. v. 
Islamic Rep·ublic of Iran, sup1·a, slip op. 20, 22. No such 

property-i,e., creation of an interest in alien proper ty- t.hat could 
be asacrted against the federal government. 
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consent was given here, and it would have been incon­
sistent with the purposes of the freezing program to give 
consent. A~co1·dingly, even if lhe President had not 
revoked licenses for pre-judgment attachments and barred 
claimants from exercising rights under them (see pages 
24-27, sup,ra), the post-blocking orders of attachment 
would not have baned lhe President from orde!'ing the 
transfer of attached Iranian property in the national 
interest pursuant to the powers he reserved under 
IEEPA. Arne1ican lnt'l Group, Inc. v. lsla11iic Rep1iblic 
of Iran, siipra, sl ip op. 20, 22; Chas. '1'. Main lnl'l, Inc. v. 
[(/mzestan Wate1· & Power Authority, supra, at 11-12." 

2. Sections 9(a) aml 3d of the 1'WEA Oo Not Sug­
gest That The p,.eside11t Ca1111ot 0l'del' TIie 
Tran~fe,. Of F1·oze11 Assets 

Despite the broad powers granted to the President 
under Section 5 (b) of the TWEA, petitioner argues 
(Pet. 22-24) that the President would be barred under 
the TWEA from returning foreign assets rather than 
satisfying the claims of United States nationals, because 
claimants are entitled to file claims with the Executive 
unde1· Sections 9 (a) and 34 of the TWEA and lo have 
their claims paid out of assets held by the Executive. 
Accordingly, petitioner argues, IEEPA cannot be thought 

20 Because petiUonor's atlta(:hment.s 1rnd writs of garnishment and 
exESclitlon iwelle-eb-bainotl, ·at mQf;t, were revocable and were, in any 
event,, contingent up0n and suoordinaro to the Prcsiclcnt.'s exorcise of 
his plmHu·y r,owers over the nlirn 1>ropc~ty under lEEPA, no t<tking 
of n property interest occurred when tho President cxe,-cised his 
reserved p0wer Lo revoke the I iccnse5 and to direct bhe tra.nsicr of 
the a,iset.s. See Chas. T. Main lnt'l, Inc. v. Kln1Zcsla,1 Wafel' & 
Powe .. Authority, s11pl'a, a,t 12-13 ; American Int'! 0-ronJJ, Inc. v. 
Islamic Republic of Iran, .vu.pra, slip op. 39-40; sec ,ilso IJ11·itcd 
States v. F'ullcr, 409 U.S, d88 (1973); B1•id9c Co. v. U11itcd States, 
105 U.S. 470, 481-482 (1882); Acton v. U11ited Stales, 401 F.2d 
896 (9th Cir.1968), cert. denied, 898 U.S.1121 (1969). 
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lo authorize lhe P1·esident lo return fr<Yten assets to a 
foreign country rather than satisfying the claims of 
domestic claimants. This argument reflects a serious 
misunderstanding of the structure and history of the 
TWEA. 

Section 9(a) of the TWEA permitted a person who 
was not an enemy alien and who claimed that an enemy 
owed him a debt to apply to the Alien Property Cus­
todian for satisfaction of that debt from assets vested in 
the Custodian. If the Custodian denied the claim, the 
claimant could bring suit in district court to recover. 
In Markhaii v. Cabell, 326 U.S. 404, 409-410 (1945), 
this Court held that a person could file a claim under 
Section 9 (a) to recover on a debt where the assets had 
been vested in the Custodian. But the Cou1't emphasized 
that, where foreign assets were only blocked or frozen, 
as in the case of Iranian property, if the Secretary "re­
fuses a license permitting payment of creditors out of 
blocked funds, neithe1· the creditor nor the owner has any 
remedy as a matter of right under the Act" (826 U.S. 
at 410). See also Logan v. Secretary of State, 553 F.2d 
107 (D.C. Cil'. 1976). Thus, Mai·kham further reinforces 
the conclusion that the President may direct the transfer 
of Iranian assets despite the claims of United States 
nationals. • 

Moreover, after Markham wa.g decided, Congress added 
Section 34 to the TWEA (50 U.S.C. App. 34) to provide 
that debt claims thereafter could be satisfied out of 
vested assets only on the basis of an equitable distribu­
tion to au claimants, rather than on a first-come-first­
served basis under Section 9 (a). Act of Aug. 8, 1946, 
ch. 878, Section 1, 60 Stat. 925; see H1Y11.da v. Cla,·k, 386 
U.S. 484, 487, 495-496 (1967). Section 34 (i) of the 
TWEA now provides that the filing of a claim under 
Section 84 is the exclusive remedy for satisfaction of a 
debt; claims and suits on debts under Section 9 (a) are 
barl'ed. S. Rep. No. 1839, 79th Cong., 2d Sess. 9 (1946); 
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H.R. Rep. No. 2398, 79th Cong., 2d Sess. 15 fl946)."• 
Refe1·ence Lo the now-supel'seded p1·ovisio11 for satisfaction 
of debt claims under Section 9 (a) therefore lends no 
support to petitionel"s position. 

Claimants can, of course, recove1· on a debt owed by 
enemy aliens unde1· Section 34 of the TWEA, but only 
where foreign property has been vested in the United 
States. The powe1· to vest foreign property was delib­
erately withheld from the President under IEEP A. 
IEEPA therefore furnishes no right, comparable to that 
in Section 84 of TWEA with respect to vested assets, 
to assert a claim against frozen assets. See Markham v. 
Cabell, supi·a. In addition, petitioner does not seek 
through its attachments and writs of execution and 
garnishment to participate on a p1·0 rata or other equit­
able basis in Iranian assets frozen in this country, in a 
manner analogous to that permitted under Section 84. 
It instead asserts a priority claim to be satisfied in full 
out of the assets against which judicial orders have been 
entered, in de1·ogation of the rights of othe1· claimants 
who have not yet filed suit or obtained similar judicial 
orders or who might submit their claims to the fran­
United States Claims Tribunal. The settlement arrange­
ment negotiated by the President, on the other hand, pro­
vides for full satisfaction of all claims that are found 
by the Tribunal to be within its jurisdiction and meri­torious. 

:io Section 9 (a) remains available for the filing of claims seeking 
the ret?<1·n of vested property in which a non-enemy alien claims an interest. 
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U. THE l'IU~SIOENT VALIDLY EXERCISED 111S 
AU1'110RITY TO SETTLE CLAIMS OF UNl'l'ED 
STA'l'ES NATIONALS AGAINST A FOHEIGN 
COUNTRY BY PROVIDING FOR 1'1-11~ PRESEN­
TATION OF SUCH CLAIMS TO THI<~ IRAN­
UNITED STATES CLAIMS TRIBUNAL ES1'AB­
LISIIED UNDER THE AGREEMl~N'l' Wl1'H IRAN 

The President possesses and has long exercised the 
autho1·ity under the Constitution to settle the claims of 
American nationals against a foreign country. The Ex­
ecutive power to settle claims has been recognized and 
approved by Congress and the courts and has not been 
divested by any action of Congress. To the contrary, 
with respect to the Agreement with Iran, the President's 
constitutional authority to settle claims through ai·bitra­
tion is reinforced by treaty and statute. 

As implemented by Executive Order and regulations, 
the pl'ovision in the Agreement with Iran fo1· the sub­
mission of claims to binding arbitration fashions a new 
rule of substantive law that domestic courts are required 
to apply to cases pending before them by staying further 
litigation of claims that may be presented to the arbitral 
tribunal. Accordingly, the district court cor1·ectly de­
nied petitioner's motion for' a preliminary injunction 
seeking to prevent implementation of Executive Order 
No. 12294, which suspended the domestic effect of claims 
against Iran that may be presented to the Iran-United 
States Claims Tribunal, and correctly dismissed the com­
plaint for failure to state a claim upon which relief 
could be granted. 
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A. The President Acted Within His Authol"ity 1n l'ro• 
viding For Settlement Of Claims or United States 
Nationals Against Iran 

1. The President's Constitutional Power 1'o Settle 
Claims H as Been U11ifonnly Recog11ized Bu All 
Three Bnmclies Of Gover11111e11t 

Not infrequently in affairs between nations, outstand­
ing claims by nationals of one country against the gov­
ernment of another country are "sources of friction" 
between ~he two sovereigns. United States v. Pink, 315 
U.S. 203, 225 ( 1942) . Depending on the circumstances, 
this friction may range from a minor il-1·itant in the 
course of otherwise amicable dealings to a serious "im­
pediment to resumption of friendly relations" (ibid.)­
or, indeed, to any relations at all. To resolve these 
difficulties, nations have frequently entered into agree­
ments settling the claims of their respective nationals. 
So entrenched is this experience that, as the First Circuit 
obse1·ved, " [ il nternational agreements settling claims by 
nationals of one state against the government of another 
'are established international practice reflecting tradi­
tional international theo1·y.'" Chas. T. Main lnt'L, Inc. 
v. Khuzestan Wate1· & Powei· A1tthority, s1tp1·a, at 16, 
quoting L. Henkin, Foreign Affaii-s and the Constit1ttion 
262 (1972). See also Oza11ic v. United States, 188 F.2cl 
228, 281 (2d Cir. 1951 l (L. Hanel, J.) ; see generally 
R. Lillich & B. Weston, International Claims: Thei1· 
Settlement by uwnip-S1tm Ag1·ee1nents, 2 Vols. (1975). 

As a sovereign, the United States requires, and pos­
sesses, the power to deal with other nations as an equal. 
United Sta.tes v. C1trtiss-W1-ight Export Co17>., 299 U.S. 
304, 318 (1936). Consistent with this principle and the 
established international practice refenecl to above, the 
United States repeatedly has exercised its sovereign au­
thority to settle the claims of its nationals against 
other countries-even, occasionally, by renouncing those 
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claims."' Sometimes this has been done by lrealy. See, 
e.g., United Stateg ei· 1·el. Boynton v. Blaine, 139 U.S. 
806 (1891). But as the District of Columbia Circuit 
concluded, there has also been "a long-standing practice 
of settl ing private American claims against foreign gov­
ernments through executive ag1·eements." Arnerican lnt'l 
G1·oiip, Inc. v. Islamic Republic of Iran, s1tp1·a, slip op. 
28; see also Chas. 1'. Main Int'l, Inc. v. Khi<aestan Water 

• & Powe1· Aiithcn-ity, siipra, at 16-19."' 
Congt·ess has acknowledged this long-standing practice 

of settlement of claims by Executive Agreement 33 and 

• 1 As early as 1800, the United Sta,tes, in exchange for relcnse 
from a treaty obligation to come to the aid of France, renounced 
the claims of American nationals arising from French seizure of 
bheir vel'lSels. See Blagge v. Balch, 1G2 U.S. 439 (1896); Gi·ay v. 
United States, 21 Ct. Cl. 340 (1886}. 

32 At least since the case of the "Wilmington Packet" in 1799, 
Presidents have exercised the power to settle claims of United 
States nabionals by Executive Ag-reoment. Lill ich, The G•·avel 
Ame,ul,nt 1't to tlte T·rade Reform Act of 197.\: Congre•s Check­
mates a Presidential f,ump S1tm A11rcement, 69 Am. J. Int'I 
L. 837, 8~4. (1975). That Cll8e "sot a precedent which waa to 
be followed in a long line of subsequent claims, setLlement of 
which hM been sought by the auLhority of the ExccutivE> alone" 
(W. McClure, lnter,1a.tional Execi,tivc Ayrec111c11ts 44 (1941) ) . 
In fact, during the period 1817-1!117, "no fewer than eighty ex­
ecut ive ngreome1>ts were entered into by Lhe United St.al.es looking 
town.rd Lho Liquidation of olnims of its c itizens•• *" (id. at 53) . 
See also 14 M. Whiteman, Digest of lnternatiorn,1 Law 247 (1970}; 
2 C. Hyde, International Law Cltiefly as lriterirreted and Applied 
by the Unilcd States 1409 (2d rev. ed. 1945) ; 5 G. H.aelcworbh, 
D·igest of Intcr1W,tio11al Law 403 (1943); 12 M. Whi.t.eman, Dige8t 
of lnter,1ational Law 12G7 (1971}: Fo-~ter, The 7°,·ca.f.y-Makinu 
Power Under tltc Constitution, 11 Yale L.J. 69 (1901 } ; McDougal 
& Lons, Treutws and Congrcssiona.J,.Executive or Presidential 
A111·een,e11t.: bitcrchangcabte lnstrwnent• of Nationol Policy, 54 
YaloL.J.181, 268 (1946). 

M See, e.g., 79 Cong. Rec. 969-971 (1985) (Listing 40 Executive 
Agreements); 109 Cong. Rec. 21591-21596, 25148-25149 (1963 ) 
(dooote on proposals, which were never enacted, to express the 
sense of Congress that scttilement a.grecmenl:6 be submitted to the 
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has approved and facilitated the implementation of such 
settlements on a number of occasions. For example, in 
22 U.S.C. 1623 (a)'" Congress conferred jurisdiction 
on the International Claims Commission "• to deter­
mine claims of nationals of the United States "included 
within the terms of any claims agreement • • • con­
cluded between the Government of the United States and 
a foreign government • • • providing for the settlement 
and discharge of claims • * * of nationals of the United 
States against a foreign government, arising out of the 
nationa)jzation or other taking of property, by the agree­
ment of the Government of the United States to accept 
from that government a sum in en bloc settlement there­
of." See also 31 U.S.C. 547; 22 U.S.C. 1643-1643k; 
1644-1644m. 

Congress also recognized the President's claims­
settlement authority in 1977 when it enacted IEEPA, 
which enables the President to freeze foreign assets in 
order to use them as negotiating leverage for the settle­
ment of claims. See 50 U.S.C. (Supp. III) 1706(a) (1); 

pages 29-30, supra. Such congressional recognition also is 
manifest from recent legislation establishing 01· amending 
programs for claims against the German Democratic Re­
public, the People's Republic of China (PRC), and Viet­
nam, which are premised on claims settlement agreements 

Senate for illl advice and consent). In one instance, Congre<1s en­
acted legislation (Trade Act of 1974, 19 U.S.C. 2438) to force the 
Executive to renegobiate a. pa~ticular sobblement agreement with 
Czochoslovakia. See Lillich, The Griwel Amendment to tlte T,·ade 
Refor-n, Act of 1974: Congress Checl"'u,tes a Presidential Lmnv 
Agreement, 69 Am. J. Int'! L. 837, 889-844 (197G); seo also Act of 
Aug. 2, 1977, Pub. L. No. 95-86, Section 708, 91 Slat. 444 (claims 
against Cuba). Congress has therefore demonstrated its ability 
to intervene in the Execu,tive's claims-sottlement t>r<>ce8'l, but it has 
rarely done so. 

"'This provision was enacted in 1950. Act of !\far. 10, 1950, ch. 
54, Section 4, 64 Sbat. 13. 

36 Now the Foreign Claims Settlement Commission. See Roorg. 
Plan No. l of 1954, 68 Stat. 1279. 
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negotiated 01· to be negotiated by the Executive. See pages 
61-64, infra,. And most recently, with respect to the 
Iranian Agreement itself, the Senate Committee on For­
eign Relations expressed lhe view that the Iran-United 
States Claims Tribunal established by the Agreement 
"is of vital importance to the United States" and 
"urge [ d) the Department r of State] to devote sufficient 
personnel and 1·esources to enable the United States to 
represent the interests of U.S. citizens before the tribunal 
in an effective and expeditious manner" (S. Rep. No. 97-
71, 97th Cong., 1st Sess. 5 ( 1981) ) . Thus, Presidential 
claims settlement represents "a systematic, unbroken, 
executive practice, long pursued to the knowledge of the 
Congress and never before questioned, * • • making as 
it were such exercise of power part of the structure of 
our government." Youngstown Sheet & Tube Co. v. Saw­
yer, supra,, 843 U.S. at 610-611 (Frankfurter, J., 
concurring) . 

This Court, too, has confirmed the President's claims­
settlement authority, most fully in United States v. Pink, 
315 U.S. 203 (1942) .•• There, the Court upheld the 
validity of the Litvinov Assignment, which was part of 
an Executive Agreement accomplished through the ex­
change of diplomatic notes. Under the Agreement, the 
Soviet Union assigned to the United States amounts 
owed to it by American nationals, including assets of 
United States branches of Russian companies that had 
been nationalized by the Soviet Government. These as­
signed funds were then to be used to pay the outstanding 
claims of American nationals against Russia. The Court 

11• The Court's awar<>nees in Pink of tho C<ltablished precedent 
for the setbleonent of claims by the Executive is evidenced by illl 
cifation (315 U.S. at 230) l:o Moore, Treaties and Executive Aq,·ce­
,nmts, 20 Pol. Sci. Q. 885, 403-417 (1905) (reprint.cd at 62 Cong. 
Rec. 13063-13068 (1922) ) , which discusses the precedcnt.s at lengbh. 
See also Banro Naciono.l de C1<ba v. Sabba,tino, s1<pra, 376 U.S. 
ab 4;!1; Z. & F. Assets Realization Corp. v. Hull, 811 U.S. 470, 480 
(1941) . 
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recognized that the non-payment of these claims had for 
yea1·s been one of the ba!"l'iei-s to recognition of the 
Soviet regime by the Executive, and concluded that Lhe 
"Ip J ower to remove such obstacles to full recognition as 
settlement of claims of our nationals * • • certainly is 
a modest implied power of the President who is the 'sole 
organ of the federal government in the field of inte1·na­
tional relations'" (315 U.S. at 229, quoting United States 
v. Ct~rtiss-Wright Export Co,-p., supra, 299 U.S. at 320). 
The Court explained (815 U.S. at 229-230) that 

[eJffectiveness in handling the delicate problems of 
foreign relations requfres no less. Unless such a 
power exists, the power of recogniLion might be 
thwarted 01· seriously diluted. No such obstacle can 
be placed in the way of rehabilitation of relations 
between this country and another nation, unless the 
historic conception of the powers and responsibilities 
of the President in the conduct of foreign affafrs 
* * * is to be drastically revised. It was the judg­
ment of the political department that full recognition 
of the Soviet Government required the settlement of 
all outstanding problems including the claims of our 
nationals. Recognition and the Litvinov Assignment 
were interdependent. We would usurp the executive 
function if we held that that decision was not final 
and conclusive in the courts. 

Given the concunence of the three Branches of govern­
ment on this question of Executive authority, "[t) hat 
the President's control of foreign relations includes the 
settlement of claims is indisputable" (id. at 240) (Frank­
furte1·, J., concurring). 

2. The President Valid/11 Exercised His Claims Set­
tleme11t Autlwrit11 hi This Case 

a. The considerations of Executive flexibility and 
diplomatic delicacy that formed a part of the background 
for the Litvinov Assignment were present as well in the 
period preceding the Agreement with Iran, but with far 
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greater force and urgency. Here, as in Pink, the Presi­
dent's settlement of claims "was noL an isolated event but 
a necessary incident to the resolution of a dispute be­
tween our nation and another." Chas. 7'. Main lnt'l, Inc. 
v. Khuzestan Water & Power Atithority, sup1·a, at 22. 
Indeed, as the First Circuit observed, " [ t] his case well 
illustrates the imperative need to preserve a presidential 
flexibility sufficient to diffuse an international crisis, in 
order to prevent the crisis from escalating or even lead­
ing to war'' ( id. at 19) .•' In this respect, the Agreement 
with Iran properly serves the foreign policy and na­
tional security of the United States as a whole, as well 
as the interests of United States claimants generally. 
See Banco Nacional de Cuba v. Sabbatino, sup1·a, 376 
U.S. at 431; United Staies v. Pink, supra, 815 U.S. at 
227.38 And here, as in Pink, the President's determina­
tion, in the overall context of the Iranian crisis, about 
which claims to settle and the manner in which settle­
ment would be achieved is "final and conclusive in the 
courts" (315 U.S. at 230). 

b. Typically, the Executive has utilized several 
methods to settle claims. First, in direct negotiations 
with the other country, the Executive has espoused multi­
ple American claims a1·ising out of specific events or 
covering a specific period of time. Often it has accepted 

"Although bhe Iranian crisis presented a particularly compelling 
oocasion for the exercise of the President's aubhor~ty to settle 
claims, •that authority ha.s been recognized as well where bhe United 
States has friendly relations with the other nation, in order to 
maintain "continued mutual antity between [this] nation and oLhcr 
powers." Ozanio v. United States, 188 F.2d 228, 281 (2d Cir. 1961). 
Seo Ex parte Peru, 318 U.S. 678, G87 (1943); United St(ttes v. 
Pini,, suvra, 315 U.S. at 240 (Frankfurter, J., concurring). 

,a See also 2 C. Hyde, supra note 32, at 890-891; 12 M. Whit<>­
man, supra note 32, at 1217, 122~; William A. Parker (United 
States v. Mexico), Opinions of Commissioners under the Con• 
vention Conctwhd September 8, 19f9 between the United Stat.es 
and Meo:foo 36, 36 (1927); 6 J. Moor&, A Digest of l?ltemationat 
Lo.w 1026-1027 (1906). 
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a lump sum payment in full settlement of aggregated 
claims, without agreeing with the other country as to 
the value of each individual claim.•• In other settlements 
there has been some agreement on the amount payable 
for each individual claim or category of claims. The 
Iranian Agreement, with respect to payments to banking 
syndicates, falls into this category. See page 7 & note 8, 
supra. 

A third method employed by the Executive in settling 
claims of United States nationals has been to provide for 
their submission to international arbitration by a claims 
commission:'• Throughout our history, many claims of 

"" For exam.pie, in tho recent United Sta.too-People's Republic of 
China Sett,Jement, May 11, 1979, T.I.A.S. No. 9306, the United Stat.et, 
agreed bo accept ~80.5 million in full selltloment of certain claims of 
American nationals against the PRC. Numerous other substantial 
lump sum agreem.enl;s, providing for the full settlement of categoriea 
of individual claims, have <l.lso been concluded, particularly during 
the period since bhe Second World W&r. See, e.g., United Sta.too. 
Egypt Claims Setblement through Exchange of Note;,, May 19, 
1979, T.I.A.S. No. 9589; Uni,tod Stat.e.s-Hungary Claims Settlement, 
Mar. 6, 1973, 24 U.S.T. 522, T.I.A.S. No. 7569; United Sti,tc<J­
Bulgaria Claims Setblement, July 2, 1963, 14 U.S.T. 969, T.I.A.S. 
No. 6387; United Sta.tea-Poland Claims Settlement,, July 16, 1960, 
11 U.S.T. 1953, T.I.A.S. No. 4545; United States-Rumania Clnims 
Se1lblornent, Mar. 30, 1960, 11 U.S.T. 817, T.I.A.S. No. 4451; United 
Sta.tes-YugoslavJa Claims Settlement, Ju ly 19, 1948, 12 Bevans 
1277, T.I.A.S. No. 1803. See generally R. LiHich & B. Wost;on, 
lntm·,u,tional Claims: Their Settle,n.e..t by l,mnp-Sum Agreements, 
2 Vols. (1975) . 

•
0 This Court o(ben has hsd occasion t;o consider the use of arbi­

tration n.s ,1n accep~d method for bhe setitlement of intern,;bional 
claims. For exnmple, commissions t;o rosolve o-t,t.tauding claims 
were esbablishod by Treaty with the United Kingdom, May 8, 
1871, 12 Bevans 170, T.S. No. 188 (see, e.g., Willi4ms v. Heard, 
140 U.S. 529 (1891); United States v. Weld, 127 U.S. 51 (1888)); 
by Agreement wiln Spain, Feb. 11-12, 1871, 11 Bevans 640, T.S. 
No. 328-1 (see, e.g., United States ex rel. Angarica v. Ba11ar1l, 
127 U.S. 251 (1888)); and by Trc.tty wibh Mexieo. July 4, 1868, 
9 Bevans 826, T.S. No. 212, and Apr. 11, 1889, 9 Bevans 783, 
T.S. No. 206 (see, e.g., United Sto.tes ex. rel Bo111uon v. Blo.ine, 
189 U.S. 806 (1891); Peugh, v. Porter, 112 U.S. 787 (1885); 
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United States nationals have been remitted to arbitration 
by Executive Agreement." Thus, the provision in the 
Iranian Agreement for arbitration of claims against Iran 
is fully consistent with historical practice." 

Alling v. United States, 114 U.S. 562 (1886); Willi4ms v. Oliver, 
53 U.S. (12 How.) lll (1851)). See generally A. Stuyt, Survey 
of International Arbitrations 1794-1970 ( 1972) ; 3 M. Whiteman, 
DamO,{Jes in foternational Law Appendix B (1943) ; R. Lillich, 
foterna.tional Claims: Tl,efr Adjudication by Natio,i.al Co111111issio11 
6-7 (1962) ; J. Moore, History and Digest of tho lntel'national 
Arbitrations to Which the United Slo.tes Ras Beeu" l'a,·ty (1898). 

41 See 2 C. Hyde, supra, note 32, ab 1409; Moore, supra note 86, 20 
Pol. Sci. Q. a.b 403-417); S. Crandall, Treaties: Thei,· Maki11g aml 
En/ol'cemcnt 109-111 (1916); 79 Cong. Rec. 9G9-971 (1935) (list­
ing 40 Executive Agreements, elltered inbo oob\vcen 1842 and 1931, 
providing for IU'bitra.tion or claims against foreign government.). 

•~ Past arbitrations have involved many <>f the sarne clements as 
are present in the ""bitration of United Sbatcs claims ngains1l 
Iran. For instnnco, J)IISt arbibMtions h"ve often involved many 
thousnnds of clnJms over 20,000 were presented to the G<,rman­
American Mixed Claims Commission established in 1922. Seo 
Final RePOrt of H.ll. Martin, Acting Agent of the U,1itcd States 
Before the Mixed Claims Commfasion: United States aud Ger1nan11 
94 (1941) . Furthermore, arbitrations have involved many different 
kinds of claims: e.g., expropriabion, personnl injury, war-related 
da.mnge, and wrongful detention of vessels. In particular, they 
have included contra.et claims, such as those involved in th is case. 
It was observed in 1916 that "the Depertmcnb of St.ate has 
genernlly been willing to submit conbr-.ict claim., to the adjudica­
tion of international commissions, and these commissions have in 
general exercised jurisdiction over eonbraot claims as ovor other 
cla ims. * • * Where jurisdiction has boon exercised by mixed com­
missions, as is the general rule, bhe contrnct has been examined 
as would o.ny other instrument open to judicial construction." E. 
Borchard, The Diplomo.tic Protectio11 of Citizcrni Abroatl 296, 299 
(1925) (citing numerous exnmples). Seo a lso 6 G. Hackworth, 
supra, at 618-628; 2 C. Hyde, supra n.ot& 82, at, 998-1004; J. Moore, 
mpra nooo 40, at 3426-3590. Finally, in some arbitrabionil, claimants 
themselves have a,ppearcd directly before the arbLtral tribunnl, as 
many will before the Iran-United States Claims Tribunal. See 
E. Borchard, supra,, e.t 858. 
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As a practical matter, arbitration tnay be more ad­
vantageous to claimants than the President's acceptance 
of a lump sum settlement, because it offers the prospect 
of full recovery if a claim is found to be meritorious. The 
Agreement with Iran provides for full recovery on such 
claims (Deel. I, '117; Deel. II, Art. IV, 118; Pet. App. 
26, 82). In contrast, post-war lump-sum agreements 
have, on the average, provided less than 50rc recovery 
after the lump-sum payment has been distributed to 
satisfy all claims found by the Foreign Claims Settle­
ment Commission to be me1·itorious. See Status of Clainis 
Settlements with Nonm,arket Cow,itries, East Ge1·m.an 
Claims Bill: Hearings on H.R. 14642 Befo1·e the S1ib­
comm. on International Trade and Commerce of the 
House Cimini. on International Relations, 94th Cong., 
2d Sess. 9-12 (1976). Arbitration also has the diplomatic 
advantage of allowing the two nations to reach general 
agreement to resolve their differences, while deferring 
resolution of individual disputes and subsidiary issues 
to an impartial body. This is particularly beneficial in 
circumstances, as here, that require immediate resolution. 

c. The provisions making arbitration the exclusive pro­
cedure for resolution of claims subject to the jurisdiction 
of the Iran-United States Claims Tribunal a lso are con­
sistent with established principles governing Executive 
settlements.•8 So, too, is the provision that all arbitration 
determinations by the Tribunal on the merits, either for 
or against the claimant, shall be final and binding. Deel. 
II, Art. IV, a 1 (Pet. App. 32); Executive Order No. 
12294, § 4 (Pet. App. 58). 

.,, The Agreement with Iran (Deel. U, Art. I; Pet. App. 80) 
provide., that Iran and bhe United States will promote setUement 
of claims subjoot to the Tribunal's juris<licllion nnd, failing that, 
will submib the claims oo arbitration by tM Tribunal. See also 
Deel. I, General Principle 13 (Pet. AI>p. 21-22). Section 1 of 
Executive Ordoo- No. 12294 (Pet. App. 52-63) implomcnte thcso 
provisions, and makes arbitrallion exclusive, by suspending tho 
domootic elfeol of any claims that may be prooented oo the 'l'ribunal. 
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Claims Laken up fo1· set,t!emenL by the Executive be· 
come claims of the United Slates. See, e.g., Z. & F. 
Assets Realization Corp. v. Hull, 311 U.S. 470, 487 
(1941); United States ex rel. Boynton v. Blaine, suvra, 
189 U.S. at 323; G1·eat Western lns. Co. v. United States, 
19 Ct. CJ. 206, 217-218, aff'd on other grounds, 112 U.S. 
198 (1884) ... Consequently, the Executive fully controls 
the manner of their presentation," and may make such 
settlement as it deems appropriate, even without the 
claimant's consent. 1 M. Whiteman, Damages in lnte?·· 
1iational Law 275 ( 1987) ; Restatement (Second) of 
Foreign Relations Law § 218 (1965); 2 C. Hyde, sup1·a 
note 82, at 890.'" 

It follows that the Executive's authority over claims 
settlement includes the powei· to make that settlement the 
exclusive remedy for satisfaction of the claim involved," 

•• See also L. Henkin, F'm·eign Affairs and the Constit-ution 262 
(1976); 1 R. Lillich & B. We.,to1t, s•1tpra, at 1; 6 Moore, A Dir,est of 
1"temat-ional Law GlG ( 1906); 1 M. Whiteman. Damage., in Inter­
national Law 275 ( 1937). 

•• The Executive also ha.s unfetterod discretion, as it must, con• 
cerning whether to espouse a p<teticular claim at all. Restatement 
(SecO'nd) of Foreign Relations L-aw § 212 (196r.); M-i/ler v. U,tited 
States, 583 F.2d 867, 866 (6th Cir. 1978); Unitrd States v. La 
Abra Silver Minina Co., 29 Ct. Cl. 432, 512-513 (1894). atl"d, 
175 U.S. 428 (1899). In fact, claims have boon esI)Oused even 
over the objections of the national~ whooo claims were involved. 
See 8 M. Whiwmnn Digest of lnte1'1Uttfonat !,aw 1224 (1967) ; 
( 1978] Digest of United States Pt'l,ctice i1I lnte,•n«tional Law 332· 

888. 
4• Individualized consent of each claimant would be difficult if 

not impossible t,o obbain in situations involving lumr> sum settle­
ments covering perhaps thousands of potential claims. 

., Typically, claims agrooments have contained apecific provisions 
l sk•-;•I!- that the settlement is to J)rovidc I.he exclusive remedy for 

subisfnctilm of the claims. Among the lump sum agrooments referred 
oo in note 39, supra., soo, C,!7,, •those wibh Chi.nu (Arts. II (a) and V ) ; 
Egypt (Arte. 3, 4, 6 and 7); Hungary (Art<!. 1(1), 6 and 7): 
Bulgaria (Arte. I(l) and Ill(2)); Poland (Arts. l(A), IV and 
V (B)); Rumania (Arts. 1(1) and IV); and Yugoslavia (Arts. 
1 (a) and 9 (b)). Among the arbibration agreements referred to 
in note 40, supra, see, e.g., Arts. XI, Xlll, and XVIII of the 
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thereby extinguishing the claim's existence apart from 
the settlement process. Except as may otherwise be pro­
vided in the agreement, each claim becomes merged in 
the settlement, "estop [ping) the claimant from all right 
to again demand any red.ress from the foreign country" 
(E. Borchard, supra note 32, at 368), "terminating any 
recourse under domestic law" (L. Henkin, supra, at 262), 
and "reliev [ingl the foreign state of fw-ther resPonsi­
bility" with respect to the claim. Restatmnent, supra, at 
§ 213, Comment a.•8 Accordingly, the President acted well 
within his authority in the present case by making ar­
bitration the exclusive remedy for claims wiLhin the juris­
diction of the Tribunal and agreeing that the Tribunal's 
awards would be final and binding. Indeed, the ability of 
the Executive to negotiate and conclude a satisfactory 
claims settlement-and thus its ability to conduct the 
foreign affai1·s of the United States in accordance with 
the Constitution- would be effectively undermined if a 
foreign state could not be assured that a settlement would 
be respected as the exclusive, final, and binding resolu­
tion of the claims. 

3. The President's Authority To Settle Claims 
Against Ira" Ir& The Prese"t Case Is Also Sup• 
ported By Treaty And Stt1tute 

a. Quite aside from the President's constitutionally­
based settlement authority, the 1955 Treaty of Amity, 

Treaty with the United Kingdom; Para. 7 of ,the Agreement with 
Spain; Arts. II and V or the 1868 Treaty wiU1 Mexico; and Am. 
X and XII of th& 1839 Treaty with Mexico. On I-he other hand, 
some agreements have expressly provided that they do not e.il>lb­
lish an exclusive remedy for claimants. Se<>, e.(J., Art. II (4) of 
the Arbitra.tion Agreement bellween the United St.ates and Canada 
Relating to the Gut Dam. Mar. 25, 1965, 17 U.S.T. 1566, 1569, 
T.I.A.S. No. 6114. 

◄8 The courts have long recognized bhat claims settlement.. may 
forcclOlle all other remedie;i. See, e.g., Comegys v. Vassc, 26 U.S. 
(1 Pet.) 191. 211 (1828) ; United States v. Tlw Schooner Peggy, 
s·upra; O•anic v. United States, 81'pra; Meade v. United Slates, 
2 Ct. Cl. 224, 275-276 (1866), aff'd, 76 U.S. (9 Wall,) 691, 725 
(1869). 
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Economic RelaLions, and Consular Rights Between the 
United States and Iran, Aug. 15, 1955, 8 U.S.T. 899, 
T.I.A.S. No. 8853, furnishes an independent basis for 
the Executive Agreement's providing for the submission 
of claims to arbitration:•• Article XXI (2) of the Treaty 
provides for the resolution of disputes with Iran regard­
ing the interpretation or application of the Treaty by 
submission to the International Court of Justice or "by 
some other pacific means," as agreed by the parties. 
Arbitration is, of course, a pacific means of settlement 
(see, e.g., United Nations Charter, Art. 38 (1)), and 
post-Charter friendship, commerce and navigation treaties 
generally refer to "pacific means" of settlement in clear 
contemplation of the means specified in Article 33. 

Petitioner's contract claims against Iran, as well as 
claims of other American commercial claimants, are 
based on actions by the Government of fran that clearly 
implicate provisions of the Treaty. Certain claims, in­
cluding those based on breach of contract or expropria­
tion, involve allegedly "unreasonable" or "discriminatory" 
measures taken by Iran against United States nationals 
and companies that "impair their legally acquired rights 
and interests," in violation of Article IV ( 1) of the 
Treaty. Other claims concern actions by which Iran 
allegedly failed to accord property of United States 
nationals and companies "the· most constant protection 
and security" required by Article IV (2). Similarly, ex­
propriation claims involve Iran's obligation to provide 
"prompt payment of just compensation." Art. IV (2). 
See also Art. IV(l) (each party shall assure effective 
enforcement of contract rights); Art. IV (4) (enterprises 
of nationals and companies are entitled to equal treat­
ment in the conduct of their business). 

Once taken up by the United States, claims falling 
within the terms of the Treaty become claims of the 
United States, and the dispute therefore becomes one 

◄• Soo McDougal & Lans, s·11Pr<>, 54 Ya.le L.J. at 205; Restatcmctat, 
~upra,. &t § 119. 
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"between the High Contracting Parties" (Art. XXl(2)) .~• 
Because the President is chai·ged with faithfully execut­
ing the laws (U.S. Const. Art. II, § 3), including inter­
national agreements (id. aL Art. VI; United Stales v. 
Pink, supi·a, 315 U.S. at 230), and must speak for the 
United States in the international arena (see, e.g., United 
States v. Ciwtiss-Wright Export Coi-p., mvra, 299 U.S. 
at 319-329), he determines when and how to invoke the 
dispute resolution provisions of the Treaty. In the pres­
ent instance, the President has invoked his authority by 
agreeing to the establishment of an international arbitra­
tion mechanism. 

b. Pursuant to 22 U.S.C. 1732, whenever the President 
is made aware that a foreign government is unjustly 
holding an Ame1·ican citizen and a demand for his re­
lease is refused, "the President shall use such means, not 
amounting to acts of war, as he may think necessary 
and proper to obtain or effectuate the release • • • ." 
"The legislative history of the Hostage Act (22 U.S.C. 
1732} indicates that it was designed to accord the Presi­
dent a broad discretion to resolve a matter usually re­
garded as of the utmost urgency- the taking of Ameri­
can nationals as hostages." A111e-rican Int'l G1·oup, Inc. 
v. Islamic Revublic of fran, supra, slip op. 2 (separate 
statement of McGowan, J.). 

As a statute that is designed to be used in times of 
emergency, Section 1782 delegates to the President all 
powers that bear a "reasonable relation to the particular 
emergency confronted" ( Uniled St,a,tes v. Yoshida In­
ternational, Inc., 526 F.2d 560, 579 (C.C.P.A. 1975)). 
And because the statute relates to the conduct of foreign 
affairs, such a broad delegation of powers is permissible. 
United States v. Curtiss-Wri,qht Export Co1-p., siipm, 

"° Interpreting a similar dispu,te elaus&, tihc Permanent Court 
of International Justice held that once the claimanb's govemment 
took up bhe "dis1>ute" of its national, that dispute "entered u])On 
a new phase; ib entered the domain of internaUonal law, and be­
Cll\Jl'le a dispute betwoon f,wo Smt:es." Tlte Ma.,;1·0111·11iatis Palestine 
Concessions, Judgment, P.C.I.J. Series A, No. 2, at 12 (1924). 
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299 U.S. aL 320. Thus, aL least where a comprehensive 
agl'eement includes as a central element the release of 
American hostages, Congress may reasonably be held 
to have affirmatively confirmed in the President alone 
whatever authority the United States Govemment, as a 
sovereign whole, necessarily possesses to deal with other 
sovereigns for the settlement of mutual claims. See pages 
40-41, suvra. 

c. Finally, the President's broad authority under 
IEEP A supports the President's actions suspending the 
domestic effect of claims against Iran. When a national 
emergency has been declared under IEEP A, the President 
may "regulate, • • • nullify • • *, prevent, or prohibit 
* • • [the] acquisition • • • of * • • or [the] exercising 
[of] any right, powel', or privilege with respect to • • • 
any property in which any foreign country • * • has 
any interest" (50 U.S.C. (Supp. III) 1702(a) (1) (B)). 
Claims against Iran in American courts represent at­
tempts to acquire or exercise a right with respect to 
Iranian property, particularly to the extent, as here, 
that the claimant has obtained a pre-judgment attach­
ment or seeks to execute on a judgment. Pursuant to 
the President's broad authority under IEEPA, the 
acquisition or exercising of such a right in foreign prop­
erty may be regulated, nullified; prevented, or prohibited. 
See Chas. T. Main hit'l, Inc. ·v. Khuzestan Water & 
Power Aiithoi'ity, 8Upra (Breyer, J., concmTing) ; but 
see id. at 13-14 & n.13 (majority opinion) ; A1ne1-ican 
lnt'l G1'CnJ,1), Inc. v. Isla1nic Reviiblic of Iran, siivra, slip 
op. 26-27 n.15. 

4. The Claims Settle111e11t Agreemer,t Docs Not 
Interfere With The Jurisdictio11 Of '/'he Courts 

The Agreement with Iran providing for the settlement 
of claims Lh1·ough arbitration does not infringe upon the 
jurisdiction or powers of Article III courts, as petitioner 
suggests (Pet. 12, 15 n.7). The President's long­
recognized authority to settle claims of United States 
nationals is not defeated in a particular instance merely 
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because the claimant happens to have filed a lawsuit. 
Such a result would greatly im1>ede the exercii;e of the 
President's foreign relations power. 

The Agreement with Iran, ns1 implemented by Execu­
tive Orders and regulations, has become part of the law 
of the land ( United Stales v. Pink, siipra, 815 U.S. at 
230; United Stalts v. Brlllw11t, 301 U.S. 324, 331-332 
(1937) l, and as such, domestic courts arc obliged to 
apply the law resulting from the Agreement. to pending 
cases. United States v. 7'he Schoonet Pr{Jgy, 6 U.S. (1 
Cranch) 103 (1801). As lhe District of Columbia Circuit 
observed: 

Executive O1·der 12294, issued by President 
Reagan on February 24, 1981 ordered "fa] II claims 
which may be presented to lhe . . . Claims Tribu­
nal ... suspended .... " We note that the President 
did not order the litigation suspended, ot· the power 
of the com·ts to consic!er the claims suspended. In­
stead, he acted with respect to the claims only. We 
read this as an effort to modify not the jurisdiction 
of the courts, but the substantive rule of law they are 
to apply. If con!\litutionnl, Lhe Executive Order 
creates the situation in which [claimant.al, in the 
words of Fed. R. Civ. P. 12(bl (6), have "fail(ed] 
to state a claim upon which relief can be granted." 

Ame1-ican Int'l Grouv, Inc. v. Islamic Republic of Iran, 
supra, slip op. 23 l footnote omitted) ; see also Chas. T. 
Maiii Int'l, inc. v. Khuzestari Water & Power Autlun-ity, 
supra, at 16, 24.11 

61 The district court in M11rsrhnll, Co. v. Iran National AirliMs 
Corp., No. 79 Civ. 7035 (CB:\I) (S.D.N.Y. Juno 11, 1981 ) , failed lo 
understand this ceiticlli di&tinctlon in concluding (at 17, 31-34, 
45, 61, GG) lha.t I.be Agn.,ement Interfere. wlt.b the court•• 
jurisdicbion. 

Thal court also t•rred In relyin,r on language In General Principle 
B of Uoclomtion 1, which atntes that "I.ho Unlled State,, agrees to 
trrminllle nil l,,ga.1 pr~inga in United Statee couru, involving 
cmims of United States perl!<ms nnd institutions again"t Iriu, and 
iltl stnte enterpris.-" (Pct. App. 22; omphaais added). The Pret1I• 
dent hos construed and implemeiited the Agreement in a manner 
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This conclusion ii, not altered by the fact that the c!is­
trict com't entered judgment against the Government 
of Iran and AEOI on February 18, 1981-before the 
issuance of Executive Order No. 12294, which suspended 
the domestic effeet of claims that may be presented to the 
Tribunal. Thal judgment was improperly entered.°' But 
in any event, petitioner's underlying claim against the 
defendants as to whom it has obtained a judgment, its 
claim against the l'emaining defendants, and its claim 
on the unpaid judgment pending on appeal in the Ninth 
Circuit, all are "claims • • • outstanding on (January 
19, 1981 l • • • and arise out of debts, contracts • • • ex­
propriations or other measures affeeting property rights 

lhat cffec14 only t.he dom.-Uc eusl)onsion of the cauM of aellon 
underlying bhc lawauit.. Cf. Kolovrat v. Oregm1, 366 U.S. 187, 194 
(1961); f,'a,ct,,r v. IA.ubcnhelmcr, 290 U.S. 276,295 (1033). lie hos 
not purported to dlrecl bhe courta t:o oroer "" lmrnedillte and Ona! 
termination of lhe lawsul.t. 

•• The judgment wa.. enl.<'red In rooponee to petitioner's motion, 
flied &fber tho Agreement with Iran had bron announced, for a. jud11-
menl based on AEOI's failure t.o com1>ly with discovery ordcrA. See 
page G & note G, aupra. The Agrecmenl made cloor tnat many claims 
undorlyin11 litigation 1>0ndi11g against Iran would be reforred to 
nrbitrnlion. The United State. requeatt-d the difttricl court to 
stay 1irocoodin11s pending tho prC11ent 'Adminlstr;,tlon's review of 
t.he M1lUement, which wa.s expected lo 1,e, and wae, conclud,·d by 
Fcbrunry 26, 1981. Nevcrthclc8.'!, n.nd with no awarenL need for 
expedition, the court entered the requ.-ted judf(ment. In our 
view, due respect for II coordinate Branch or government and 
the Executive's role in the conduct of foreign relations ~uired 
the diatricL court to st.ay its hand for lhe brief lime roqueskd. 
The judgment also appeani oo ha.vo been entered in violation of tile 
Irnnian A-t., Conlrol Regulations, 31 C.t'.R. 635.201, 6.15.203(e), 
635.310, 536.504(b) (1080). In any ovent, on appeal, tho count of 
appeals will be n,quiml to apply the AJrreement wilh Iran, ruo 
implementoo by Executivo Order No. 12294, and order 1>roce«linj/ll 
atayed pending pre,ientatlon of potitioner'e claim lo the Tribunal. 
Soo United Statca v. Tito Schooner Peggy, •uprc,. This Courl need 
not decide the,,e qu~tiona, however; t.he esoential point for present 
purpo34.•s is thal petitioner cannot lilignte further on iUI claim by 
seeking oo execute on its judgment against the Cornrnmenl of Iran 
and AEOl or by aoekilli -a Judament aga.lnst I.be remaining de­
fendants. 
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• • *" (see Deel. II, Art. II, 111; Pet. App. 80). They 
are, therefore, arbitrable, at least on their face. 

Whether or not a claimant has an unsatisfied judgment 
cannot and does not affect the scope of the President's 
power to settle claims. See generally Aniel'ican lnt'l 
G1·oup, lrw. v. Islamic Republic of Iran, supi·a, slip op. 33-
34. Indeed, this Court's decision in United States v. The 
Schoone1· Peggy, supra, is dispositive on this issue. In 
that case, the government's settlement of a claim occurred 
after the circuit court had entered judgment for the 
claimants but before this Court had issued its decision 
affirming the claims settlement powe1·. The holding of 
this Court in Scho<mer Peggy has been summarized (and 
the summary approved by the District of Columbia Cir­
cuit) as follows: 

[T] he courts are obligated to apply Jaw ( otherwis!) 
valid) as they find it at the time of final judgment, 
including, when a case is on review, the time of the 
appellate judgment. 

P. Bator, P. Mishkin, D. Shapiro & H. Wechsler, Hai·t 
and Wechsler's The Federal Coui·ts and the Federal 
System 316 n.4 (1973), quoted in American lnt'l Group, 
Inc. v. Islamic Re!)'ublic of 11-an, siipra, slip op. 25. 

B. 1'he Foreign Sovereign Immunities Act Did Not 
Implicitly Divest The President Of 'fhe Authol'ity 
'ro Settle Claims 

Despite the firmly rooted practice of claims settlement 
by Executive Agreement and the compelling reasons for 
recognizing that power in the President, petitioner argues 
(Pet. 16 n.7, 17-19) that Congress implicitly divested 
the President of that authority when it enacted the For­
eign Sovereign Immunities Act (FSIA) in 1976. Pub. L. 
No. 94-583, 90 Stat. 2891. The FSIA establishes a com­
p,·ehensive statutory scheme delineating the immunity of 
a foreign sovereign to suit in United States courts. 28 
U.S.C. 1602 et seq.; see generally Ruggiero v. Co11ipania 
Peruana de Vapores "Inca Capac Y'upanqiii," 639 F.2d 
872 (2d Cir. 1981). 
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Prior lo enactment of the FSIA, a foreign govern­
ment's immunity to suit was determined on a case-by­
case basis. Often when a foreign government wished to 
assert its immunity to suit, it would request the Depart­
ment of State to file a formal suggestion of immunity 
with the court. The courts generally deferred to these 
suggestions of a foreign sovereign's immunity. See, e.g., 
Mexico v. Hoffman, 324 U.S. 30 (1945); Ex Parte Peru, 
supra. A principal objective of the FSIA was to vest in 
the courts the authority to make these immunity deter­
minations, without recourse to the Executive. See Ameri­
can lnt'l Gi·oup, bw. v. lsla1nic Republic of Iran, supi·a, 
slip op. 29; Chas. T. Main bit'l, Inc. v. Khuzestan Water 
& Power Aiitlwrity, s1ipra, at 20-21; H.R. Rep. No. 94-
1487, 94th Cong., 2d Sess. 7 (1976); S. Rep. No. 94-1310, 
94th Cong., 2d Sess. 9 (1976). 

Essentially, the FSIA "codified the previously-extant 
legal principles known as the restrictive theoi·y of sovel·­
eign immunity," under which "a foreign sovereign may 
be sued for its actions that are commercial or otherwise 
private in nature" (Aniei-ican Int'l Gro1ip, Inc. v. Islamic 
Rep1iblic of fran, su1n-a, slip op. 29). Petitioner argues 
that because persons who have commercial claims against 
a foreign sovereign now are not generally barred by 
principles of sovereign immunity from filing and main­
taining suit in United States co_µrts, lhey no longer re­
quire the President's assistance to recover on their claims. 
Hence, the argument proceeds, there is no longer any 
need to recognize a power in the President to settle their 
claims. This argument is seriously flawed in a number 
of respects. 

First, and most fundamentally, the power of the Presi­
dent to settle international claims of United States 
nationals does nol derive from the private interest or 
consent of individual claimants-although the exercise of 
that authority in fact does substantially meet the impor­
ant concern of the United States and its nationals in ob­
taining redress for injuries sustained at Lhe hands of a 
foreign government. Rather, the claims settlement au-
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thority derives directly from the Constitution, as a neces­
sary incident to the Executive's plenary authority to 
conduct the Nation's foreign relations. United States v. 
Pink, SU'f)1·a, 315 U.S. at 229-230. This constitutionally­
based power does not expand or contract depending upon 
the availability of private remedies to individual claim­
ants. The Court recognized in Pink that the President's 
ability to administer the Nation's foreign policy might be 
thwarted if he could not settle claims of United States 
nationals against foreign gove1·nments ( id. at 230). This 
consideration applies whether or not individual claimants 
happen to have filed suit in United States courts, as the 
present case illustrates. 

In Pink, the Court viewed the power to settle claims 
as so essential that it could not be denied to the Presi­
dent unless the "historic conception of I.his] powers and 
responsibilities * • • is to be drastically revised" (815 
U.S. at 280). Before construing an Act of Congress 
such as the FSIA to have "drastically revised" the 
President's foreign relations powers in this manner, the 
Court must at least insist that "Congress speak with a 
clear voice" (Pennhurst State School and Hospit,al v. 
Halderman, No. 79-1404 (Apr. 20, 1981), slip op. 18). 
Compare note 88, siipra. 

In the FSIA, however, Congress has not spoken 
on the claims settlement issue at all. There is no 
mention of that authority in the text of the FSIA. 
Nor has petitioner cited any reference in the legislative 
history of the statute that suggests a congressional in­
tent to bar the President from exercising the very claims 
settlement authority that Congress itself has long ac­
knowledged to reside in the Executive, particulal')y in 
circumstances as compelling as the Iranian crisis. In­
deed, petitioner concedes that "there is little indication 
that Congress considered emergencies such as the Iranian 
hostage crisis when it enacted the FSIA" (Pet. 18) .•s 

'"' During the 1973 hoorings on the precursor ~ the bill that 
boorune the FSIA, Adminisllmtion witnesses referred ~ claims 
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And, finally, as the District of Columbia Circuit ob­
served, " I l ]he FSIA I was) drafted by the Departments 
of State and Justice,1••1 and thus J'wasJ unlikely to 
have been designed to restrict executive authority by 
implication." American Tnt'l Group, Inc. v. Islamic Re­
public of Iran, supi·a, slip op. 29). Against this back­
ground there is no basis whatever for construing the 
FSIA as an attempted withdrawal of the Executive's 
constitutionally-based claims settlement authority wher­
ever a suit on a particulal' claim will lie under the 
FSIA.•• 

In addition, petitioner's argument based on the FSIA 
ignores the limited purpose of that Act. "FSIA was di­
rected toward a single topic-sovereign immunity." Chas. 
T. Main lnt'l, Inc. v. J(./mzestan Water & Powei· A~ 
t/l,(Ylity, su'f)1·a, at 20."" The Agreement with Iran and the 
implementing Executive Orde1· and regulations do not 

sebbleonenJb hhrough diploma.tic means, noting hhat this was "the 
tradi,tlonal moons whereby claims or citizen;, ngnins.b foreign gov­
ernmenra have been adjudicated or settled." lmmunitie.• of Foreign 
Sta,tcs: Hearing on ll.R. ,1493 Be/ot·e lite S·ubco11un. on Clu.ims and 
Govern11umtal Relations of lite Rou,,e Coin'UI, on the Judiciary, 98d 
Cong., l&t Sess, 18 (1973): soo also id, a~ 26. 31. N<>ither the wit­
nes.,cs oor tho Subcommittoo members expressed the vie,w that this 
tradibional moons of settlement would be barred 1-0 the President 
moroly beoouse obiter rc·modics mighb .be available by vil'bue of the 
FSIA. 

"See H.R. Rep. No. 94-1487, ~pra,, at 6; $. Rop. No. 91-1310, 
supra., at 11. 

.., Such a result would pOSe insurrnounmble barriers to tho 
Executive where, as here, It is necessary to aohieve an expe­
d itious en bloc s<>btlement of outstanding claims. Such settle,. 
menl:<! typically involve hundreds or even thousands of claims, and 
it wou ld bo impossible for the Exooubive to make the complex legal 
and factual judgmenra neceeaary to determine the availability of 
a remedy under bhe FSIA for each individual claim in order to 
determine for itself and bo inform the foreign sovereign which 
oubstanding claims were in faot to be inoludcd in the settlement 
arrangemen1i. 

•• As the First Circuit noood (at 20 n.20), tho FSIA did not; 
for example, alfect the closely related Act of State doctrin<> . 
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purpo1t to confer an immunity to suit upon the Iranian 
defendants, in contravention of the terms of the FSIA.01 

The Iranian defendants were required to appear and 
defend the suits on the merits until the district court 
stayed further proceedings pending presentation of peti­
tioner's claim to the Tribunal. Suspension of the domestic 
effect of petitioner's claim merely rendered it a claim on 
which relief cannot be granted in federal district court 
for the period of the suspension, even though the Iranian 
defendants may be amenable to suit. The FSIA, of 
course, was "not intended to affect the substantive law of 
liabrnty" (H.R. Rep. No. 94-1487, 1n1.pra, at 12; S. Rep. 
No. 94-1310, s1.ipra, at 11). It is necessary to look outside 
the FSIA itself for the substantive law of liability to be 
applied by the court. In suits against Iran, the Executive 
Ot·der and regulations implementing the Agreement estab­
J.!.sh that substantive law, and the district court here must 
apply it. See pages~ supi·a. •• 

•
1 28 U.S.C. 1606 provides that a foreign sbate not immune from 

suit "shall be liable in the same manner and to bhe same extent 
aa a private ind iv,idual under like circumsblnces." Contrary to 
petitioner's asserbion (Pet. lo n.7, 18), however, the Executive 
Order sus1>ending the domestic effect o! claims against Iran does 
not affect the lictbilit·y of the lrania,n defendant-'!. They will remain 
fully liable Oil petitioner's claim, oo the extent it is valid, when ~he 
claim is presented to the Tribunal. 

•• Under 28 U.S.C. 1604 and 1609, <bho foreign sovereign immunity 
principles in U,e FSIA a.re made subject to "existing intornational 
agreements" in effect when the FSIA waa enaou,d. A provision ,in 

the bill pn>poood by the Dep.~rlments of State and Justice that 
would have made the FSIA subject to "future" agreemonta as well 
w:us deleted in committee. H.R. Rep. No. 94-1487, sup,·a, at 10; 
S. Rep. No. 94-1310, S'ltP?'a, a,t 6. In conclud ing bh:it the FSIA had 
wibhdravm tho Executive's settlement authoo-ity with respect to 
claims for which Ute FSIA waLvod the foreign government's immu­
niby to suit, the disbricbcount in Marse/talk Co. v. Ira?/. National Air­
lines, ,nmra, relied in large part on the congressional commi,ttee's 
deletion of bhe reference to "future" agreemcn.t,;. But the reports 
state that "[t] he punr>ose !or includ ing the referen~ was to take 
inbo account the !)O<lsibiliby that 8011e,·eig11 imnnmity might become 

61 

Finally, congressional actions both contemporaneous 
with•• and subsequent to the enactment of the FSIA 
that endorse the President's claims-settlement authority 
are wholly inconsistent with the notion that Congress 
intenderl to terminate or infringe that authority when it 
passed the FSIA. As we have explained above (see 
pages 29-30, supra), Congress recognized and approved 
the President's claims-settlement authority when it en­
acted IEEPA in 1977, after the FSIA became law, to 
allow the President to freeze foreign assets in aid of 
that process. Moreover, in the Act of Oct. 18, 1976, Pub. 

the subject of an inteniabional convenbion" (H.R. Rep. No. 94-1487, 
s•npra, at 10 (emphasis added ) ; S. Rep. No. 94-1310, su1ira, at G (em­
phasis added) ) . As we have explained, bho Agl'oement with Iran and 
bhe imple,monting Executive Orders do not 1>u11>0rt lo confer uf)On 
the Iranian docend,int., an immun,lty oo suit.. Moreover, the reference 
oo future agreement-'! was deleted not ,to prohibit such agreements, 
but 00<".ause the reference was ''unnecessat·y and misleading" 
(ibid.). The reference was thought oo be unnecessary because a 
convention enbered into by the United States would, unde,· Anbicle 
VI of the Constitution, take precedence over the FSIA in any event. 
It was thought to be misleading because it migllb be construed 
affirmatively to authorize a future international agreement. 

•• The 94th Congreas, which enaotod the FSIA, also considered 
bub did not enact proposals dosigned to limit the power of the 
Executive to ent:cr into Execublve Agreements. Execubive re1>re­
senbatives submiibted testimony and legal arguments oppo.~ing the 
bills and supporting the authority o! the President to cnt.er into Ex­
ecutive Agreement6, including claims-settlemc,nt agreements. See 
Congressional Ove,·siuht of Ezecutive Aoreemtn/8- 1!>75: Hca,"inos 
011 S. 6,n and S. 1251 Before the S·ubcomnt. on Sc1x,rntion of Powers 
of the Senate Comm. 01, the h,diciary, 9,11,h C-0ng., lsb Sess. 243-261, 
302-311 (1975); C,murt••ional l?e1•iew of lnte"1atio,ial Ay,·ee­
ments: Hca1·in11s Before the Sub!'Mtlnt. on lntemalional Security 
and Scienti/ic Affairs of the Hou,,e Com1". un International Rela­
t ions, 94th Cong., 2d Sess. 167, 246 (1976). It is moot unli kely bhnh 
the same Congress lha.L, af1t.er exteusive cnnsiclerati.on, dcclinC'd to 
limit the Prooidcnt'• au thority lo entel' inlo Executive Agreements, 
a.ccomplished bhn,t very goal through the FSIA, without ,111ywh0re 
sblting that pul'J)OSe. See Nl, IW v. Bell Aerospc,ce Co., 416 U.S. 
267, 286 n.13 (1971). 
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L. No. 94-542, 90 Stat. 2509-2513, which became law just 
three days prior to the FSIA, Congress amended the 
International Claims Settlement Act of 1949 lo authorize 
the Foreign Claims Settlement Commission "to receive 
and determine • • * the validity and amounts of (cer­
tain) claims by nationals of the United States against 
the German Democratic Republic • * * " (22 U.S.C. 
1644b). Congress established a special claims fund for 
the payment of such claims, to be "composed of such 
funds as may be paid to the United States by the German 
Democratic Republic pursuant to the terms of any agree­
ment settling such claims" (22 U.S.C. 1644a (5)) .00 

Under the statutory provisions governing the Commis­
sion's work generally, the action of the Commission in 
allowing or denying any claim is "final and conclusive" 
and is not subject to review "by any court by mandamus 
or otherwise" (22 U.S.C. 1623 (h)). See Z. & F. Assets 
Realization Corp. v. Hull, supra, 311 U.S. at 489; 
DeVegva,• v. Gillilland, 228 F.2d 640, 642 (D.C. Cir.), 
cert. denied, 350 U.S. 994 (1966); First National City 
Bank v. Gilli/land, 267, F.2d 223, 226-227 (D.C. Cfr.), 
cert. denied, 368 U.S. 837 (1968). Congress' preclusion 
of judicial 1·eview of the Commission's decisions in grant­
ing or denying an award to be paid out of the monies 
received in settlement of claims is at odds with the asser­
tion that Congress intended in the FSIA to give claimants 
an absolute right to press their claims against foreign 
sovereigns in court even though the Executive has pro­
vided for the settlement of the claims. 

00 The '"rOOA!On for this bill" WM to allow the Executive to "be 
in a better position to negotiate an adequate settlement • • • of 
th0Se cla.ims" (S. R<!J). No. 94-1188, 94th Cong .. 2d Sess. 2 (1976) ) . 
See generally St1>t,tS of Claim,; Scttlemc,IJs Witk Nomna,·kct 
Co,mtrics, East German Claim., Bill: Heari11g8 on H.R. l46MZ Before 
the Subc01nm. 01, /?lte1·na.tio11<1l Tmde a,ul Commerce of the House 
Comm. on htfemo.tional Relatio.,~. 94tih Cong., 2d Se.s.s. 1, 17, 2G, 
29-82, 42, 60, 52, 68 (1976). 
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Similarly, Congress amended the International Claims 
Settlement Act in 1980 to provide for determination of 
claims against Vietnam (Act of Dec. 28, 1980, Pub. L. 
No. 96-606, Section 701, 94 Stat. 8584), again contem­
plating a future "agreement settling those claims" (Sec­
tion 702 (5), 94 Stat. 8585) .•• Congress also has indicated 
its approval of the claims settlement agreement with the 
People's Republic of China, under which the United 
States accepted $80.6 million in full and final settlement 
of specified claims against the People's Repubic (see note 
39, sup!'a), by establishing an amended allocation 
formu la for distribution of the funds received pursuant 
to the agreement. Act of Oct. 13, 1980, Pub. L. No. 96-
446, 94 Stat. 1891; see also H.R. Rep. No. 96-915, 96th 
Cong., 2d Sess. 2 (1980). 

In sum, the Executive, which proposed the FSIA, has 
never understood that Act to affect its established power 
to settle claims of American nationals, and the Agree­
ment with Iran was entered into on that understanding. 
Particularly in light of Congress' recognition of the 
President's claims-settlement authority and the absence 
of any indication in the FSIA or its legislative history 
that Congress intended to withdraw or diminish that au­
thority, the Court should not adopt a construction of the 
FSIA that might well place th<: United States in breach 
of its international obligations under a solemn agreement 
entered into to resolve the grave crisis then confronting 
the Nation. Such a construction could have serious con­
sequences for the United States both in this instance (see 
page 9, supra), and in future crises as well. 

., See H.R. Rep. No. 96-916, 96th Cong., 2d Se68. 2-3 (1980); 
Adj,;dicat·ion of ClainUl Again.st Vict11o.m: Hearing mi H.R. 11200 
Before the Subcomm. 011 Asian ancl PMific Affairs and. on lnterna-
1-ional Eco,winic Policy and Tmclr of the House Comm. 011 Forei{ln 
Affairs, 96th Cong., lat Sess. 1, 8, 4, 6, 7, 10, 12, 18 (1979) . 
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C. The !'resident's Actions Do Not ('onstitulo A Tak­
ing Of Property Without Just Com11ensation 

Although petitioner lists among the queslions pre­
sented by its petition the question whether the President's 
actions constitute an unconstitutional taking of property 
(Pet. i), petitioner docs not press that argument in 
the body of its petition. In any event, the taking argu­
ment is without merit. 

The President has exercised two distinct powers that 
affect petitioner's suit against the Iranian defendants. 
First, he has exercised his authority under IEEPA to 
direct the transfer of Iranian property, including that 
against which petitioner had obtained orders of attach­
ment. But petitioner's attachments were obtained as a 
result of a license that was expressly made revocable at 
any time and was in any event subordinate to the Presi­
dent's paramount and pYeviously acquired power to direct 
the transfer of the property pursuant to IEEP A. The 
President's revocation of the conditional license for at­
tachments and his transfer of the property under IEEP A 
therefore do not constitute a taking within the meaning 
of the .Tust Compensation Clause. See Chas. T. Main 
lnt'I, Inc. v. Khuzestan Water & Power A1itho1-ity, s1ip1·a, 
at 12-13; A1ne1-ican lnt'l G1·oup, Inc. v. Islamic Rep1iblic 
of fran, supra, slip op. 38-39; sec note 29, supra. 

The President also has exercised his separate power 
under the Constitution and statutes to settle claims 
against Iran by providing for their submission to a1·bitra­
tion. The arbitration will be conducted by expel'ienced 
arbitrators, applying internationally recognized rules of 
pr0<:edure, and the Government of Iran is obligated to 
satisfy all awards made by the Claims Tribunal. If there 
are insufficient funds in the escrow account, the Tribu­
nal's awards may be enforced "in the coui·ts of any nation 
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in accordance with its laws" (Deel. I, 117; Deel. II, Art. 
IV, 1] 3; Pel. Ap1>. 25, 32j. If petitioner's claim is found 
by the Tribunal not lo be within its jurisdiction, peti­
Lioner may pr0<:eed with its lawsuit in federal court. In 
that event, the existence of petitioner's cause of action 
against the Iranian defendants will have been unaffected 
by the President's actions, and therefore plainly could 
not form the basis of a taking claim. But petitioner's 
underlying claim against Iran likewise is unaffected 
even if that claim is within the Tdbunal's jurisdiction. 
The effect of the Agreement in that event would simply 
be to provide for the same claim to be heard in a differ­
ent forum. 

Petitioner nonetheless apparently contends that the 
provision for settlement of its claim through arbitration 
rather than litigation constitutes an unconstitutional tak­
ing of its property. Both courts of appeals that have con­
sidered the taking issue with respect to the settlement of 
claims have found it to be premature, because it neces­
sarily depends on speculation about possible obstacles to 
recovery through the arbitration process. Chas. 1'. Main 
lnt'l, inc. v. Khuzestan Wate1· & Power Aiithority, supra, 
at 23-24; Ame!"ican lnt'l Group, Inc. v. lslaniic Republic 
of fran, eupra, slip op. 34-38 .. We agree. Indeed, peti­
tioner's taking claim necessarily depends on the factual 
assumption that the arbitration process will not operate 
in practice in the manner set forth in the Agreement. 
For if the Agreement is implemented as planned, meri­
torious claims within the Tribunal's jurisdiction will be 
fully satisfied!" We do not believe it would be appro­
priate in considering the taking claim to indulge the 
presumption that an international agreement such as 
this, to which each Nation has committed itself and its 
resources, will not provide the just remedy it promises. 

""In that event, there would be no valid cla.im of a Filth 
Amendment violation both booause the cause of ru:tJon was not 
taken and beca,use, in any event, just compensation was PQid. 



66 

In any event, the mere substitution of one competent 
forum for another to hear the same underlying claim 
and to award complete relief if the claim is found to be 
meritorious cannot be thought to constitute a taking of 
property in violation of the Fifth Amendment. This is 
particularly so when the provision for arbitration­
wh'ich this Cou1-t has frequently recognized to be an ap­
propriate means for resolving international disputes (see 
note 40, supra)-is made pursuant to the President's 
broad constitutional and statutory power in time of 
crisis, in a good faith effort to protect the interests of 
the claimants themselves. See pages 13-14, sup,·a. Cf. 
United States v. Sio1U1; Nation of Indians, No. 79-689 
(June 30, 1980), slip op. 48-45. 

CONCLUSION 

The judgment of the district court should be affirmed. 
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APPENDIX 

Executive Order 12170 of November 14, 1979 

BLOCKING IRANIAN GOVERNMENT PROPERTY 

Pursuant to the authority vested in me as President 
by the Constitution and laws of the United States in­
cluding the International Emergency Economic Powers 
Act, 50 U.S.C.A. sec. 1701 et seq., the National Emer­
gencies Act, 50 U.S.C. sec. 1601 et seq., and S U.S.C. 
sec. 301, 

I, JIMMY CARTER, President of the United States, 
find that the situation in Iran conslilutes an unusual 
and extraordinary thl'eat to the national security, foreign 
policy and economy of the United States and hereby 
declare a national emergency to deal with that threat. 

I hereby order blocked all property and interests in 
property of the Government of Iran, its instl'umentali­
ties and controlled entities and the Central Bank of 
Iran which are or become subject to the jurisdiction 
of the United States 01· which are in or come within 
the possession or control of persons subject to the juris­
diction of the United States. 

The Secretal'y of the Treasury- is authol'ized to employ 
all powers granted to me by the International Emergency 
Economic Powers Act to carry out the provisions of 
this order. 

This order is effective immediately and shall be trans­
mitted to the Congress and published in the Federal 
Register. 

THE WHITE HOUSE, 
November 14, 1979. 

/s/ Jimmy Carter 
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DECLARATION OF ALEXANDER M. HAIG, JR. 

I, Alexander M. Haig, Jr., declare under penalty of 
perjury as follows : 

1. I am the Secretary of State. Unde1· the direclion 
of President Reagan, I am responsible for coordinating 
the execution of United States foreign policy. In this 
capacity, I have studied the agreements concluded by 
President Carter on January 19, 1981, for the release 
of the American hostages in Iran, and participated in 
the policy review that lead to President Reagan's deci­
sion to implement those agreements in strict accordance 
with their terms. 

2. A number of actions contemplated by the agree­
ments have already been carried out including, partic­
ularly, the release of the 52 former hostages and the 
unblocking of nearly $8 billion of Iranian assets that 
were held in the Federal Reserve Bank of New York 
and in the foreign branches of U.S. banks. Approxi­
mately $5.1 billion of those funds have been made avail­
able for payment of loans made by American banks and 
their syndicate partners. 

3. Important commitments remain to be implemented 
under the agreements. These commitments include the 
establishment of an arbitration process for the resolu­
tion of U.S. commercial claims against Iran; the estab­
lishment of a $1 billion security account for the payment 
of arbitral awards made to U.S. claimants; the tt-ansfer 
of Iranian assets from the United States into the security 
account and to Iran; and the termination through arbi­
tration of U.S. commercial claims against Iran. 

4. The Administration has determined that the con­
clusion of the agreements was a legal exercise of P1·esi­
dential authority and that the United States should im­
plement these agreements because they are in the inter­
est of the United States. They represent the surest way 
of resolving many of the financial problems between the 
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United States and Iran consistent with the interests of 
U.S. claimants and the broader interests of the United 
States in the Persian Gulf area, a region of strategic 
importance to the United States. 

5. If the United States should be prevented from 
freeing the Iranian assets from judicial restraints, it 
will not be able to carry out its commitment to retm·n 
the assets to Iran or to fund the security account which 
is to be used to pay arbitration awards. In this event, 
the whole structure of the agi·eements may begin to 
crumble, and there could be set in motion a series of 
actions and reactions that would have serious conse­
quences both for the claimants and for the foreign policy 
of the United States. 

6. Judicial action preventing the United States from 
cal'rying out its obligations under these agreements 
would seriously damage the President's capacity to speak 
and act for the United States in the conduct of its for­
eign relations, and would be perceived abroad as a serious 
weakness in the ability of the United States Government 
to carry out its intemational commitments. It is my 
judgment that the foreign policy and national security 
interests of the United States would be best served if 
the President is permitted to implement the Iranian 
agreements in accordance with their terms. 

/a/ Alexander M. Haig, Jr. 
ALEXANDER M. HAIG, JR. 

Executed on February 24, 1981. 
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15 Weekly Comp. of Pres. Doc. 2117 (Nov. 14, 1979) 

BLOCKING IRANIAN GOVERNMENT PROPERTY 

Announcement of the President's Action. 
Nove1nber 14, 1979 

The President has today acted to block all official 
Iranian assets in the United States, including deposits in 
United States banks and their foreign branches and sub­
sidiaries. This order is in response to reports that the 
Government of Iran is about to withdraw its funds. The 
pui·pose of this order is to ensure that claims on Iran 
by the United States and its citizens are provided for in 
an orderly manner. 

The order does not affect accounts of persons other 
than the Government of Iran, the Central Bank of Iran, 
and other controlled entities. The precise amounts in­
volved cannot be ascertained at this time, but there is 
no reason for disturbance in the foreign exchange or 
other markets. 

The President is taking this action pursuant to the 
International Emergency Economic Powers Act, which 
grants the President authority "to deal with any unusual 
and extraordinary threat to the national security, foreign 
policy, or economy of the United States." 

* •• I , M'ltH■IWT ,u11~UII O"'ICI \ 1981 a•.t1e1 a12 






