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COPR. © WEST 1987 NO CLAIM TO ORIG, U.S. GOVT. WORKS 
Citation Rank(R) Page(Pl Database Mode 
106 5 ,Ct. 2860 R 1 OF 1 P 1 OF 51 SCT T 

92 L.Ed.Zd 168, 54 U.S.L.W. 4929 

JAPAN WHALING ASSOCIATION and Japan Fisheries Association, Petitioners 

v. 
AMERICAN CETACEAN SOCIETY et al. 

MalcolM BALDRIGE, SeGretary of CcMMerce, et al., Petitioners 
v. 

AMERICAN CETACEAN SOCIETY et al. 
Nos. 85-954, 85-955 . 

Argued April 30, 1986. 
Decided June 30, 1986. 

Wildlife conservation groups brought action for declaratory relief and 
injunction, alleging that cabinet MeMbers breached statutory duty with respect 
to enforceMent of international whaling quotas. The United States District 
Court for the Oi5trict of ColuMbia, Charles R. Richey, J., 604 F.Supp. 1398, 
granted MandaMus relief, and dented stay pending appeal, 604 F.Supp. 1411. The 
Court of Appeals, J. Skelly Wright, Circuit Judge, 768 F.2d 426, affirmed. 
Certiorari was granted. The SupreMe Court, Justice White, held that= I 1) 
political question doctrine did not bar judicial resolution of controversy; 
12) under Pelly and Packwood AMendMents, Secretary of CoMMerce was not required 
to certify that Japan's whaling practices diMinished effectiveness of 

COPR. © WEST 1987 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
106 S.Ct. 2880 R 1 OF 1 P 4 OF 51 SCT T LOCATE 

( 2) 

92Ci68( i ) 
CONSTITUTIONAL LAW 
t>i. In general. 
U.S. 1986. 
Political que5tion doctrine did not bar judicial resolution of controversy as 
to whether, und~r Pelly and Packwood AMendMents, Secretary of CoMMerce was 
required to certify that Japan's whaling practices diMinished effectiveness of 
International Convention for Regulation of Whaling because Japan's harvest 
exceeded quotas established under Convention since challenge to decision not to 
certify Japan for harvesting whales in excess of quotas presented purely legal 
question of statutory interpretation. FisherMen's Protective Act of 1987, § 8, 
as aMended, 22 U.S.C.A. § 1978; Magnuson Fishery Conservation and ManageMent 
Act, § 201, as aMended, 16 U.S.C.A. § 1821. 
Japan Whaling Ass'n v. AMerican Cetacean Soc. 
105 S. Ct. 2860, 92 L.Ed.2d 166, 54 U.S.L.W. 4929 
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association, plus those Indians of Yaqui blood who are U.S. citizens, 
and direct· lineal descendants of enrolled members. 

TENO RoNcALIO,. 
Mo UDALL, 
TED RISENHo.civER, 
Managers on the Part of the House. 
JAMES ABOUREZK, 
HowARD M. METZENBAUM, 
JOHN MELCHER, 
DEWEY F. BARTLETT, 
MARK 0. HATFIELD, 
DENNIS DECONCINI, 

Managers on the Part of the Senate. 

FISHERMEN'S PROTECTIVE ACT OF 1967 

P.L. 95-316, see page 92 S tat. 114 

House Report (Merchant Marine and Fisheries Committee) 
No. 95-1029, Mar. 31, 1978 [To accompany H.R. 10878] 

Senate Report (Commerce, Science, and Transportation Committee) 
No. 95-816, May 12, 1978 [To accompany H.R. 10878] 

Cong. Record Vol. 124 (1978) 

DATES OF CONSIDERATION AND PASSAGE 

House April 10, August 10, 17, 1978 

Senate May 22, August 17, 1978 

The House Report is set out. 

HOUSE REPORT NO. 95-1029 

[page I] 

The Committee on Merchant l\Iarine and Fisheries, to whom was 
referred the bill (H.R. 10878) to extend until October 1, 1981, the 
,·oluntary insurance program provided by section 7 of the Fishermen's 
Protective Act of 1967, havin~ considered the same, report favorably 
thereon with amendments ana. recommend that the bill as amended 
do pass. 

* * * * * * * * * 

(page 4] 

PURPOSE OF THE LEGISLATIO'.'l' 

The purposes of the legislation are threefold: to extend the coopera­
tive insurance program carried out under section 7 of the Fishermen 's 
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Protectirn Act for an additional three years, until October 1, 1!)81 ; to 
establish a compensation program for American fishermen whose fish­
ing gear is cfamaged, destroyed, or lost as a result of the ·actions of 
foreign fishing vessels within the 200-mile fisheries zone of the United 
Stutes; and to provide additional protection to endangered and threat­
ened species of fish and wildlife. 

LEGISLATIYE BACKGTIOU);D 

H.R. 10878 was introduced on February 9, 1978, by l\fr. ~Iurphy of 
X ew York and cosponsored by ~Ir. L eggett, :\Ir. Forsythe, Mr. R-0gers, 
~Ir. Bowen, ::\Ir. Trible, Mr. Hubbard, ]\fr. Hughc>s, and l\fr. Dornan. 

The Subcommittee on Fisheries and ,vildlife Conservation and the 
Environment held he::u·ings on R.R. 10878 on February 27, 1D78. All 
witnc>sses testifying at the hearings were in strong support of the 
legislation. Those witnesses testifying ,yere: M:r. John D. Xegroponte, 
Deputy Assistant Secretary of State for Oceans and Fisheries Affairs; 
~Ir. J ack Gehringer, Deputy Director o·f Xational ~farine Fisheries 
Service, National Oceanic and .Atmospheric Administration, Depart­
ment of Commerce; ~Ir. August Felando, general manager, American 
Tunaboa.t Association, and ~Ir. Tom Garrett, lPgislatiY-e coordinator, 
Ddenders of Wildlife. 

Xo departmental rep0rts ,,e.rc received on the legislation. 
In his statement before the subcommittee, ~fr. Xegroponte stated 

that "our Department supports the extension of tire lecrislation for the 
pe1·iocl proposed--(3 years) , and we would like to Pmphasize that the 
fai lure to extend the prO\·i~ions of section 7 would hnve an· effect on 
01tr tuna industry which would not be helpful to the current negotia­
tions which .are ur,denrn:v to establish some kind of new regime gov­
emin:r fishing for tumi in the Eastern Pacific, and that failure to ex­
tend that le:rislation would accentuate the atmosphere of uncertainty 
which already exists in om· industry and conld ,erv likely accelerate 
the transfer of United States tuna nssels to foreign fla gs, a moni 
which _would again not only make our negotiations more difficult, but 
would probably be detrimental to the conserrntion of botl: tuna. and 
porpoise." 

In his testimony before the subcommittee, ~Ir. Gehringer stated 
that the Department of Commerce supported the extension 0£ section 
7 of the act for 2 additional years, 197!) and 1980. 

Also, the Commerce Department witness expressed concern o,er 
section 10 of the act. which became a part of the act on November 17, 
1977, pursuant to public law 0G-19-l. Presently, section 10 authorizes 
the Secretary of Commerce to make loans for damaires to a commercial 
fishing vessel or to its fishery gear for claims in excess of $2,000 when 
,uch damages are reasonably determined to ha Ye been caused by a for­
eign vessel operating within the :WO-mile fishery zone of the United 
States. In explaining his concern over this provision of the act, ~fr. 
Gehringer stated that "First. there is no disincentive for claims of 
damages where the claimant himself is at fault. If. on investigation, 
the Secretary determines the claimant is at fault , the 3½ percent in­
terest loan is merely rewritten for a shorter . . . period of time. Sec­
ond, if the Secretary determines that the claimant was not at fault 
the repayment of the loan is canceled and a refund of any principal 
and interest payments is made. ,ve belieYe there may be other, more 
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appropriate methods of financing a program to cover damages to com­
mercial vessels and fishing gear caused by foreign vessels or crews. 
These include a fisheries loan fund or a program of loan guarantees. 
Third, the interest rate of 3½ percent is unreasonably low, compared 
with the cost of government borrowing. Fourth, since enactment of 
the Fishery Conserrntion and Management Act of 1976· (FCMA) 
there appears to be a reduction in the rates of incidents that would be 
covered by the loan provisions since under the FCMA the license for 
a foreign vessel can be withheld pending resolution of outstanding­
claims against it for damage or loss. We are presently investigating 
these elements of the loan provisions of Public Law 95-194: and will 
be submitting to the Congress very soon draft legislation which will 
meet these concerns." 

Mr. Garrett testified not only for Defenders of Wildlife but also on 
behalf of the following organizations: The Society for Animal 
Pl'Otective Legislation. tile Humane Society of the United States, 
International Primate Protection League and the Washington Humane 
Society. In his testimony, Mr. Garrett pointed out that "It is the unani­
mous view of these organizations listed that section 7 of the Fisher­
men's Protective Act should be reauthorized for a full 3-year period." 

i\fr. Garrett further pointed out that section 8 of the Fishermen'8 
Protective Act, better known as the Pelly amendment .. . "has been 
of extraordinary va lue, both to fishermen and to the conservation 
movement. Much of the progress we have ma.de in protecting whales 
may be attributed to tile existence of Pelly amendment .. .. " 

:\-Ir. Garrett proposed an amendment to section 8 of the act that 
would broaden the Pelly amendment to authorize the President to 
embargo wildlife products from any country whose nationals have 
been certified by the Secretary of Commerce or the Secretary of the 
Interior as diminishing the effectiveness of an international program 
for endangered or threatened species. • 

After giving careful consideration to the evidence presented at 
the hearings, on March 14:, 1978, the subcommittee unanimously 
ordered R .R. 10878 reported to the full committee, with amendments. 
On March 16, 1978. the full committee, by voire vote, unani1nonsly 
ordered H.R. 108i8 reported to the House, with amendments, as or­
dered reported by the subcommittee. 

Briefly explained. H.R. 10878, as ordered reported, would: (1) 
extend the section i Yoluntary insurance program for ~ addition a I 
years. until October 1, 1981 ; (2) rewrite section 10 of the act to 
establish a program finan ced by participating- domestic fishing VP8-
SP1 owners and foreign vessel owners authorized to fish within the 
r.S. 200-mile fishery zone that would compensate participating <lo­
mestic fishing vessel owners whose fishing gear is damaged, destroyed. 
or lost as a result of the action of any vessels within the zone: and 
(3) extend section 8 of the act to authorize the President to embrgo 
,:,ildlife products from any nation whose nationals han hcen rrrti­
hed by the Secretary· of Commerce or the Secretary of the Interior 
as engaging in trade or taking which diminishes the cffecti,·enPss of 
an international program for the conservation of endanirercd or thrrat -
Pned species. -
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THE A.:llEND::IIBNTS 

The amendments to the bill were accomplished by striking out all 
after the enacting clause and inserting new language, and by amend­
ing the title of the bill. 

BACKGROuXD AXD NEED FOR THE LEGISWTION 

SECTIOX 7 

Section 7 was added to the Fishermen's Protective Act on .August 12, 
1968, pursuant to Public Law 90-482. Its purpose was to authorize a 
rnluntary insurance program for the reimbursement of certain losses 
( other than fines, license fees, registration fees, and other direct 
charges which are fully reimbursable through the Secretary of State 
under section 3 of the act) incurred as a result of the seizure of a· 
CS. commercial fishing vessel by a foreign country on the basis of 
rights or claims in territorial waters or on the high seas which are 
not recognized by the United States. Section 7 provided that any owner 
of a U.S. commercial fishing vessel, upon application, may enter into 
an agreement for such coverage with the Secretary of Commerce. 

The agreement would provide for guarantee payments to partici­
pating- vessel owners to cover such things as damage, destruction, loss. 
or confiscation of the vessel, fishing gear or other equipment, dockagc 
and utility fees, payment to the owners and crew of the market value 
of fish confiscated or spoiled during the detention of the vessel, and 
payment to owners and crew of up to 50 percent of the estimated gross 
income lost as the result of the seizure 01· detention. Certain adminis­
trative procedures were also included to allow the Secretary to carry 
on tho program. It established a fishermen's protective fund, as a 
separate account in the Treasury, until February 8, 1973, to provide 
for reimbursement of losses and costs. • 

Section 7 also provides that the owners of vessels entenng into 
agreements with the Secretary are required to pay an annual fee which 
is adequate to cover the cost of administering the program and a 
reasonable portion of any payments made under the program. 

In setting such f~s, the Secretary is required to pay at least one­
third of the total cost of the program. Presently, the Federal Gove.m­
ment is paying about GO percent of such cost and the vessel owners 
participating in the program are paying the remaining 40 percents. 

In 1972, pursuant to Public Law 92-569, section 7 of the Act was 
extended to ,July 1, 1977; in 1976, pursuant to Public L,tw 94-273. 
.0 rction 7 was extended until Octobe1· 1, 1977; ancl in 1977 pursuant to 
Public Law 9i,-19-!, section 7 was extended until October 1, 1978. 

Prior to the . passage of the act in 1954. the United States on!~· 
recognized a 3-mile territorial sea and a 3-mile fisheries zone. In 196fl, 
pursuant to Public Law 89-658, the united States established a fish­
t>ric8 zone of !l miles contiguous to its 3-mile territorial sea. Con-
0 eqnent.Jy, from 196G until March 1, 1977, the united St.ates did not 
recognize the right of any coastal nation to regulate fish beyond 12 
miles from its shores. 

In 1976, pursuant to Public Law 94-265. the fisheries jurisdiction 
of the UnitcJ States was extended to 200 miles effective March 1, 1977. 
P11r5nant to that act . the United States made it clear that it was 
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excluding from the coverage of its 200-mile fisheries zone :111 specie~ 
of tuna and that it did not recognize the right of any coastal 11ation 
to regulate tuna. 

Pursuant to section 202(e) of the Act (the nonrecognition pro1·i­
sion), as amplified by section 403 of such Act (which amended section 
2 of the Fishermen's Protective Act ), the L"nited States made it clear 
that it does not recognize the claim of any foreign nation to a fishe ry 
consen·ation zone beyond such nation's territorial sea (recognized by 
the United States as of this date to be 3 miles) if such nation fails 
to take into account traditional fishing activity of U.S. vessels; or 
fails to recognize that all species of tuna are to be managed by inter­
national agreements, whether or not such nut.ion is a signatory tu 
any such agreement; or imposes conditions c r restrictions on U.:::,. 
J-ishing vessels which arc unrelated to fishery consetTation and man­
agement, or which are greater or more onerous than the conditions 
and restrictions which the United States applies to foreign fishing 
Yessels subject to the fishery management authority of the L"nited 
States. The net effect of these provisions is to allow seizure insurance 
protection, under certain conditions, for vessels other than tuna Yessel,; 
(for example, shrimp vessels) which operate in the 200-mile tisherie, 
zone of other nations. 

Since the inception of the cooperative insurnnce program in HlWJ , 
the program has met with considerable enthusiasm and interest by 
the U.S. commercial fishing industry. Dy 1972, guaranteed agreement~ 
numbered 213 under the cooperative program, of which 103 were for 
tuna vessels and 110 for shrimp vessels .. 

.For the period from July 1, 1976, to July 1, UJ77, there "·e re HiG 
vessels participating under the program, of which 137 were tuna 1·e~sels 
and nine were shrimp vessels. As of this date, 119 vessels are partici­
pating under the program, 116 of which arc tuna vessels and. three of 
which arc shrimp nssels. 

Since the inception of the program there have been 119 seiznrcs 
eligible for compensation under the program. Equador was responsible 
for 88 of those seizures, P eru for 30, and Panama for 1. Cbims resul t­
ing from these seizures ham amounted to over $3 million. Fees col­
lected have totaled over $1.5 million and there is a present balance in 
the account of approximately $1.1 million. Since 1975 there han; been 
no seizures. 

The best estimates provided by the Department of Commerce iml i­
cate there would be no cost to the F ederal Gonrnment to administer 
the program for the 3-year extension. 

SECTIOX 8 

Section 2 of R.R. 10878 would expand the coverage of section 8-
the so-called P ellv amendment-to the Fisherm en's Protectfre Act, 
to authorize the P resident to embargo ,,ildlife products from co1mtriPs 
where nationals have acted in a manner 1,hich. dirccth- or inrlirecth·. 
diminishes the effectirnness of any internation:il program for t!lP coi1-
sen·ation of endan![ered or threatened specie~. 

.\.s currentlv written. the P ellv amendment rl'qnires the Secretn1T 
of Commerce -to certi fy to the President when she determines thr;t 
nationals of a forei!!Tl countrv are diminishin!!' the effectiw:w~s 0f an 
international fisher~· consenation program. Once such a certification 
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has been made, the President has the option o:f embargoing the fish 
products of the offending nation. This very simple provisions has been 
one of our most effective tools in the effort· to conserve_ the 1Yorld's 
greatest whales and has pluyed a major role in convincing ,Japan and 
Russia to adhere to whaling quotas established by the International 
"'haling Commission (IWC). 

In 1973, Japan and Russia announced their intention to disregard 
the whaling quotas etablished by the DVC. During the 1973-197-! 
whaling season, these nations harvested sperm, fin and minke whales 
,,-ell in excess of IWC quotas. In response to this action, in 1974, the 
L"nited States initiated actions under the P elly amendment when the 
Secretary of Commerce certified that Japan and Russia, by disrcgard­
in/! quotas set by the Commission, were diminishing the effectiveness 
of the IiVC's conservation program. 

This ce rtification by the United States is generally regarded as con­
Yincing the Japanese and Russians to adhere to future IWC quotas. 
At the 1974 meeting of the IWC, both nations agreed to abide by the 
decisions of the International Whaling Commission despite the fact 
that the Commission significantly strengthened its conservation pro­
gram. In light of this, President Ford, on January 16, 1973, decided 
not to impose an embargo on the fishery products of the offending 
nations. 

The ·1974-75 actions dramatically demonstrate .the value or the 
Pclly amendment to the United States in the conduct of international 
fishery negotiations. Since 1974, the Pelly amendment has servecl. the 
useful function of quietly persuading nations to adhere.to the .de<;isions 
of internationalfishery conservation bodies. 

Last year, President Carter reiterated the 'importance of the Pelly 
amendment in his environmental message. He directed the Secretary 
of Commerce to report to him within 60 days on any actions by other 
countries that have diminished the effectiveness of the International 
·whaling Commission's conservation program. In November, 1977, the 
Secretary of Commerce reported to the President tMt two non­
members of the IWC--Peru and Korea-were taking whales in excess 
of HVC quotas. In March, 1978, the Secretary of Commerce reported 
to the subcommittee that althouo-h these nations are violating IWC 
f\UOtas, certification under the Pefiy amendment is pending a thorough 
documentation and substantiation of each action that mav diminish 
the effectiveness of the IWC conservation regime. • 

R.R. 10878 would attempt to expand the success the United States 
has achieved in the conservation of whales to the conserrntion of en­
dangered and threatened species. The legislation is intended to give 
rhe United States some leverage in reducing the alarming interna-
tional trade in endangered and threaten-ed species. • 

The concept ultimatelv embodied in R.R. 10878 was originally sug­
gested to the Subcommittee by a collection of wildlife conservation 
Ol'/!anizations includinir Defenders of 'Wildlife. Society for Animal 
Protecti~e Legisla,t.ion, the Humane Society of the United States, the 
Internat10nal Fund for Animal Welfare, Fund for Animals. Interna­
tional Primate Protection League and the Washington Humane Soci­
et~·. The representative of these groups testified that while the decline 
of most marine mammals -and some fish stocks has been arrested the 
stat1is of a vast number of other species has undercrone a dra~atic "' • 
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decline. The Department of the Interior estimates that approximately 
300 species are becoming extinct each decade. 

The U.S. Fish and Wildlife Service indicated to the committee 
that a list of the 10 endangered species most severely affected by con­
tinuing unrestricted international trade includes the following 
animals: 

Specie, 

Jaguar ----- -----------------------­
Ocelot ------------------ ---------- --

Di.,tribution 

Central and South America. 
Central and South America. 
India to southern China and Ma lay 

Stumptail macaque___________________ Peninsula. 
Goedl's marmoset____________________ Brazil, Colombia, Ecuador, Peru. 
Giant otter-------------------------- South America. 
Ha wksblll sea turtle___________________ Tropical seas. 
Morelet's crocodile___________________ Mexico, Belize, Guatemala. 
:-lile crocodile__ _________ __ _________ __ Africa. 
Resplendent quetzeL_____________ ____ Central America. 

The United States is a signatory to the Convention on International 
Trade in Endangered Species of Wild Fauna and Flora. Unfortu­
nately, under the terms of the Convention. the United States has no 
ability to persuade other nations to comply with the Convention unlc::~ 
the illegally traded articles are imported into the United States. 

The primary function of the International Convention is to regn­
late international trade in the species it protects. Its rules, howen'r. 
apply only to import; export and reexport. The Convention does not 
apply to shipments between nations, to the taking of species, or to 
the preservation of habitat. 

The Convention approaches the protection of species from the 
standpoint of how trade would affect the status of a particular species 
in the wild and its native country. Generally, the destruction of habi­
~t hr human_ developm~nt is t~e major. cause of th~ decline and ex­
tmct10n of ammals. But mternat1onal trade can be an linportant factor 
in the decline of some species. if it promotes overhunting for fur or 
hides, food products, pets, exhibit.ion, sport. or other purposes. The 
Convention recognizes that controls are essential now for many im­
periled species, and that safeguards are necessary for others that could 
be jeopardized by a high demand in export or import markets. 

The Convention established three appendices, or categories, of spe­
cies to provide appropriate and differing degrees of control. Appendix 
I species are species which are threatened with extinction and nre or 
may be affected by trade. These species are in need of particularlv 
strict regulation to prevent their future endangerment. Appendix II 
species which, although not now necessarily threatened with extinr­
tion, may become so unless their trade is regulated and monit-0rrcl. 
Species may be placed on appendix III by any Convention nation if 
the species is subject to conservation rel!Ulntion wir.hin that nation·,, 
jurisdiction. The purpose of appendix III is to gain the cooperation 
of other countries in reinforcing an individua.l nation's conservation 
measures. 

The Convention's most stringent controls arP directed at regulating; 
act ivities involving species listed on appendx I. All ~hipments of surh 
species. their parts or derivatives require two permits-one from thP 
importing e-0untry and another from the exportinl!' e-0untry. In gen­
era.La permit cannot be issued unless both countries find that the trnn-­
portation will' not be to the detriment of the survival of the specie, 
in the wild. 
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The Convention's controls serve to monitor the volume of traffic in 
appenclix II species. Export permits must be issued from the country 
of origin for these species, but import permits are not required. . 

Although the Endangered Species Convention represents a ma.1or 
~tep forward in the effort to reduce the rate of species extinction world­
wide, it cannot, by itself, eliminate the international traffic in endan­
gered species. A significant problem with the Convention is that only 
-H countries have ratified it. Thus, unhindered trade in endangered 
species can continue between all the nations that are not signatories 
to the Convention. An even larger problem is the increasing incidence 
of counterfeited permits and smuggling. 

H .R. 10878 would strengthen the Endangere<l Species Convention 
Li_\" providing the President with the authonty to encourage other na­
tions to comply with the Convention. Section 2 of H .R. 10878 was 
drafted after consulting with representatives of both the Department 
of the Interior and the Department of Commerce. The section has 
I.Jeen drafted to provide the President with sufficient flexibility to 
drcide whether an embargo of wildlife products from the offending 
nation is in the United States' interest. Although the Secretaries' 
dutie~ under the amendment are mandatory, the President, once a 
tinding has been made, has complete flexibility to embargo all, some, 
or no wildlife products from the offending nation.. 

H .R. 10878 would provide the President with the authority to em­
bargo only wildlife products from the offending nation. He could not 
decidt'I to embargo other products even if the Secretary found that the 
c,tl'cncling country was <liminishing the effectiveness of the Convention. 

H.R. 10878 would provide the Preside.nt with the authority to em­
covered by the Pelly amendment could not be embargoed if the Secre­
tary finds that the nation in question is diminishing the effectiveness 
of an international endangered species consen-ation program. Finally, 
the legislation explicitly exempts from any embargo those wildlife 
products which are specifically imported for scientific research pur­
poses. Thus, the flow of animals to this country for scientific and 
biomedical research would not be impeded by this legislation. 

SECTION 10 

Section 201 of the Fishery Conservation and lianagement Act of° 
1976 (Public Law 94-265) contains a strong statement of congres­
sional intent that each foreign nation which desires to fish within 
the 200-mile fishery zone of the United States shall assume respon­
sibility, in accordance with any requirements prescribed by the Secre­
tary of Commerce. for the reimbursement of U.S. citizens who have 
suffered any loss of, or damage to. their fishing vessels, fishing gear, 
or catch which is caused by any fishing vessel of that nation, ·when 
this legislation was enacted, it was intended that the Secretary of 
Commerce would establish a simple and effectiYe administrative mecha­
nism for adjudicating damage claims filed by U.S. fishermen. This 
intent has not been effectuated. 

Pursuant to the Governing International Fishery Agreements nego­
tiated under Public Law 94-265. the United States has e,stablished 
three U.S.-foreig-n claims boards for the purpose of processing damage 
claims. The ex.istillj! boards are with Russia, Poland, and Spain. Ea.ch 
board is composed of four members-two appointed by the United 
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States and two appointed by the foreign nation. Decisions ofthe board 
must be made by a unanimous vote. 

Two of these boards, namely, the Russian and Polish, existed prior 
to the enactment of Public Law 94-265, and the experience of U.S. 
fishermen with these boards was generally unsatisfactory. The time 
required for the processing of damage claims was lengthy, averaging 
3 months. For a U.S. fisherman to win a damage cfaim, he had to 
establish that a Russian or Polish vessel was the cause of the damage 
to the vessel or gear involved. U.S. fixed gear fishermen, who set their 
gear· on one day and return a few days later to check the gear, were 
often unable to meet this burden of proof. U.S. long-line fishermen 
often suffer the ·same problem in that gear stretching 15 miles behind 
the vessel might be severed at the 12th mile by a ressel that could be 
identified by radar but which could not be identified as to its national­
ity. As a result of these problems, relatively fe w U.S. fishermen were 
able to secure adequate compensation from the claims boards. The 
following chart which shows the disposition of gear damage claims 
submitted to the boards in 1975, 1976; and 1977 graphicallv illustrates 
this problem: ' 

CLAIMS SUBM ITTED TO CLAIMS BOARDS 

Vessel Area Country charged Alle1ed 1ear dama1e Amount 

1977 

Settlement 
status 

Carol Ann _______ ______ Alaska ___ _____ _____ U.S.S.R __________ __ Kin1crab POts ...... $4, 145. 14 (I) 
Miss JulielJ ___________ Massachusetts ____ __ U.S.S.R __ __________ Lobster pots .. .... . . 28,116. 45 (•) 

1976 

Donna Marie. _______________ do .. _______ .... U.S.S.R . . _ . ............ . do ........ .. . _. 
Queen .---·- -- - -- ----··· ·· .. do ............ _ U.S.S.R. __ - -- -· - -- ...... do._._ . ... ·•·-. 
Prelude .. _ ... .. . .. __ __ Rhode Island .. ___ _ . U.S.S.R .. .. .......... _ .. do ..... _ ..... __ 
Donna Marie _____ _____ _ Mmachusetts .. . ... U.S.S.R .............. : .. do ... . ........ . 

1975 

22,695, 00 
22,402.43 
9,097.50 

10,030.00 

~~~~;; ~: ::::::::::::-~.:;:~~~~i--:~~::: :-~~~~J1:.:_:: ::::::::::::::it:::::::::::: ~i: JH: l8 
f:'i.'~~~~ :·:-::: ::::::::::~~~~!isl~•~:-:-:::::: ~tti:::: :::: ::: ::::JL::: :::::::: ff m: ~~ 
Two lims ..... ......... MassJchusetts. ..... U.S.S.R ........... . ..... do.. . .. . . . ..... 9,337. 00 

Krist?~&-MiChaei::::::: ·RhOd~~is·1a~cf.·.·::::: H.t~J .. ............. .. ~o •• •• · · ···-··· ?~, 259• 00 

Under review. 
Submitted beyond fili n, period. 
Submitted atter fili n2 perjod. 
In-arbitration. 
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13,623.90 
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0 
0 

6,987.64 
2, 500. DO 

0 
6,226. 07 

0 
12, 430.00 

0 
0 

3,693.59 
0 
0 
0 

2. 854. SD 
0 

5,709.00 
2,854.00 

12,222.51 
3,172.80 

0 
0 
0 
0 
0 

8,400.00 
6,900.00 
7, 500. DO 

970. 00 
(') 
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In December 1977 the National Marine Fisheries Service established · 
a second procedure by which U.S. fishe~me_n suffering damage to their 
Jishing vessels or gear caused by the activit1es of foreign fishrng vessels 
could secure compensation. Under this new procedur~ a ~.S. fis~errr~an 
could submit his damage claim to compulsory and brnding ar~itr3:tion 
if the amount of the claim is less than $25,000. The arbitration is to 
be conducted in accordance with the Commercial Arbitration Rules 
of the America.n. Arbitration Association. 

The new regulations also fail to provide an effective.mechanism for 
compensating U.S. fishermen primarily because the claimant will have 
the burden of proving that the damages to his fishing vessel or gear 
were, in fact, caused by the specific foreign vessel against which the 
claim. is being made. As has been the case with the clalIDS boards, 
many U .S. fishermen will be unable to meet this burden of proof and, 
therefore, their claims will remain uncompensated. 

In addition to this problem, the Commercial Arbitration Rules con­
tain certain procedural problems. For example, the Rules provide 
that where the nationals of more than one nation are involved in the 
arbitration .proceeding, the arbitrator will, at the request of either 
party, be from a third nation. Thus, it is entirely possible that all 
,n-bitration proceedings required by a U.S. fisherman will be decided 
by the national of a third nation. Further, the U.S. fisherman request­
ing the arbitration may be required to pay for the cost of that arbi­
tration. Fina.lly, the regulations require that if the U.S. fisherman 
requests a stenographer or interpreter during the proceedings, he must 
pay for the cost of those services. 

It should also be noted that the arbitration proceedings are not 
available for claims in excess of $25,000. This is particularly signifi­
cant in light of the fact that of the 10 nations currently fishing within 
the U.S. 200-rnile fishery zone, claims boards have been established 
with only three. 

Public Law 95-194 added a new section to the Fisherman's Pro­
tective Act to establish a third system for compensating U.S. fisher­
men for damages to their vessels or gear caused by the activities of 
foreign fishing vessels. Section 10 proYides for 3% percent loans to 
be made to U.S. fishermen who have, in fact, suffered such damage. 
Unfortunately, this legislation may not be fully responsible to the 
needs of U.S. fishermen. Pursuant to section 10, the Secretary may 
not compensate anv U.S. fisherman unless the Secretarv determines 
that the damage to the fishing vessel or its gear was caused by a for­
eign fishing vessel operating within the U.S. zone. Thus, unless the 
U.S. fisherman can establish the identity of the vessel causing the 
damage, he will be unable to secure any compensation under this pro­
gram. The burden of proof associated with this program is identical 
to that which has plagued the claims boards, and which will impede 
the successful operation of the arbitration procedures. 

If the damages suffered by a U.S. fisherman amount to less than 
$2,000, Public Law 95-194 provides that the U.S. fisherman may not 
secure any compensation. Furthermore. the manner in which the value 
of the $2,000 deductible is to be computed is not stated. Thus, it is un­
known whether the replacement value or the depreciated value of the -
equipment is to be used. 
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If the U.S. fisherman's damages amount tu more than $2,000, he 
may be compensated for the value of such dama~cs. However, Section 
10 fails to specify whether the U.S. fisherman 1s to be compensated 
for the r.,placement value or the depreciated value of the vessel or 
gear which has been damaged or lost. In addition, the Act fails to 
specify the maturi_ty of the loan. 

Section 10 provides that if the U.S. fisherman was at fault, he shall, 
within a reasonable period, repay the amount of any Joan awarded 
under this program. If the U.S. fisherman was contributorily negligent. 
rerrardless of the degree of his negligence, he may be unable to secnrc 
co~pensation for his damages under this program. In addition, the 
statute is unclear as to what action is to be taken if it cannot be dc­
terminrd whether the U.S. fisherman is, in fact, at fault. 

Finally, there is no procedure contained in the statute which ,,ill 
e1rnble the Secretary to verify the value of the equipment inrnh·ed. 
For example, the Secretary does not han the authority to require 
fishrrmen to maintain an inventory of equipment. 

In view of the difficulties associated with the existing procedures 
for compensating U.S. fishermen for damages to their gear eausNl by 
the activities of foreign fishing vessels, the committee adopted an 
amendment which would repeal section 10 and establish a modifird 
no-fault system of compensation for U.S. fishermen whose fishing grar 
has been lost, damaged, or destroyed. 

,vnAT THE IlrLL DOES: SECTION-BY-SF.CTIO:); A:-.ALYSIS 

As indicated in the legislative background of this report, the com­
mittee ordered reported to the House. R.R. 10878 with amendments. 
The amendments wern accomplished by striking out all after the en­
acting clause and substituting new language and by amending the bill. 

There follows a section-by-section summary of II.R. 10878, accom­
panied by discussion where appropriate. 

SECTION 1 

Section ,(e) of the Fishermen's Protective Act provides that the 
pro1·isions of section 7 ( cooperatiYe insurance program) shall be effec­
tive unti l October 1. 1978. Section 1 of the bill would amend section 
7 ( e) of the Act to extend the provisions of section 7 for an additional 
thrre years, until October 1, 1981. 

SECTION 2 

Under (·xistinrr law, section S(a) of the act provides that whenever 
the Secretary of Commerce determines that nationals of a foreign 
country, directly or indirectly, are conducting fishing operations in a 
mannt' l' or under circumstances which diminish the effectiveness of an 
i ntrrnational fishery conservation pro7ram. the Secretary of Commerce 
is ref]uired to certif~- such fact to the President. Under receipt of such 
rprtification, the President may direct the Secretary of the Treasury 
to prohibit the bringing or importation into the United States of 
fish products of the offending country for such duration as he deter­
mines apprnpria te and to the extent that such prohibit ion is sanc­
tioned hy the General Agreement in Tariffs and Trade (GATT). 
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P aragraph (1) of section 2 would amend section S(a) of the act 
to add a new paragraph (2) to such subsection to authorize the Presi­
dent to embargo wildlife products whenever the Secretary of Com­
merce or the Secretary of the Interior finds that nationals of a foreign 
country, directly or indirectly, are engaging in trade or taking which 
diminishes the effectiveness of an internat10nal program for endan­
gered or threatened species and the Secretary making such finding 
certifies such fact to the President. This paragraph makes it clear 
that the Secretaries' duties are mandatory, once an affirmative finding 
has been made. ,vhen the appropiate Secretary makes such a funding, 
lie must certify that fact to the President. 

The nature of any trade or taking which qualifies as diminishing 
the effectiveness of any international program for endangered or 
threatened species will depend on the circumstances of each case. In 
general, however, the trade or taking must be serious enough to war­
rant the finding that the effectiveness of the international program in 
f[Uestion has been diminished. An isolated. individual violation of 
a convention provision will not ordinarily warrant certification under 
this section. 

Paragraph (1) of section 2 would also amend section 8(a) of the 
act to add a new paragraph (3) to such subsection to provide that 
upon receipt of any certification by the Secretary of the Interior or 
the Secretary of Commerce, the President may direct the Secretary 
of the Treasury to prohibit the importation of wildlife products from 
the offending nation. It should be noted that the President is not 
n•quirrd to direct an embargo; he has the option of deciding to em­
bargo all wildlife products, some wildlife products or none at all. 
The language of the amendment is intended to give the President the 
maximum flexibility he needs to respond to national and international 
concerns. 

Paragraph 2 of section 2 makes conforming changes in section 8 (b). 
Section 8 ( b) of the Act specifies that the President must notify the 
C'ongress of any action taken pursuant to certification under this sec­
tion within 60 days of the certification. Should the President fail to 
embargo wildlife products of the offending country after such certifi ­
cation, he must inform the Congress of his reasons for not employing 
,rn embargo. 

Paragraph 3 of section 2 makes conforming changes in section 8(c) 
of the act. Section S(c) of the act provides that it is unlawful for anv 
person subiect to the jurisdiction of the United States to knowingly 
import embargoed fish products. This amendment would provide that 
it is unlawful to knowingly import wildlife products as well. 

Paragraph 4 of section 2 makes conforming changes in section 
S ( d) ( 2) ) of the act. Section 8 ( d) ( 2) of the act provides that any 
fish products imported into the country in violation of this section 
are subject to forfeiture. This amendment would subject illegally im­
ported wildlife products to forfeiture as well. 

Paragraph 5 of section 2 makes conforming changes in section 8 ( e) 
of the act. Section 8 ( e) ( 1) provides that the Secretary of the Treasury 
has enforcement responsibility. Section 8(e) (4) (B) provides that an 
authorized person has authority with or without a warrant, to search 
,rnv vessel subject to the jurisdiction of the United States and, if as a 
result of such search he has reasonable grounds to believe that the 
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vessel, or any person on board the vessel. is violating this section, to 
arrest such person. This amendment would subject conveyances, other 
than vessels, to searches by authorized persons. 

Section 8 ( e) ( 5) of the act provides that authorized persons may 
seize fish products imported into the United States in violation of thi, 
section. This amendment would authorize such persons to seize wild­
life products imported in violation of this sect.ion. This amendment 
also authorizes the disposal of wildlife products illegally imported 
into the United States in violat ion of this section. 

Paragraph 6 of section 2 amends section 8 ( f) of the act to authorize, 
in addition to the Secretary of the Treasury, the Secretaries of Com­
merce and the Interior to prescribe regulations to carry out the act. 

Paragraph 7 of section 2 amends sect10n 8 ( g) of the act to define an 
'international fishery conservation program' to be any ban, restriction, 
regulation, or other measure in effect pursuant to a multilateral agree­
ment which is in force with respect to the United States. The language 
of the existing law defines an "international fishery conservation p1'.a­
gram" as a ban, restriction, regulation, or other mer.rnre in fo rce pur­
suant to a multilateral treaty to which the united States is a signatory 
party. 

Paragraph 7 of section 2 also adds at the end of scdion S(g) of the 
act a new paragraph (5) which defines the term "international pro­
gram for endangered or threatened species" to meal! any ban, restric­
t.ion, regulation, or other measure in effect pursuant to 11 multilateral 
agreement which is in force with respect to the United States, the pur­
pose of which is to protect endangered or threatened ,pecics of animals. 
This definition would have the effeet of includin:! the Convention on 
International Trade in Endangered Species of 1V1ld Fauna and Flom., 
1-he Convention on ~ature Protec~ion and l\' ildlife Preservation in the 
w·estern Hemisphere, and other qualifying multilateral agreements. 

In addition, paragraph 7 of section 2 adds at the end of section 8 ( g} 
a new subsection (6) which defines "wildlife products" to mean fish 
and wild animals, and parts thereof, taken within an offending coun­
try. The definition idso includes all proclucts of any such fish or wild 
animals whether or not such prnducts are packed, processed, or other­
wise prepared for export in the offending country. The definition spe­
cifically excludes fish or wild animals specifically imported for sci en­
tific research. 

The definition of "wildlife products" also excludes fish that are al­
ready covered under the definition of ''fish products" in the existing 
Jaw. The effect of this exclusion is to preYent the embargoing of fali 
products, already covered by this section from a country which has 
been certified as diminishing the effectiveness of an international pro­
gram for endangered or threatened species. 

Finally, paragraph 7 of section 2 adds at the end of section S(g) 
of the act a new subsection (7) which defines "taking" as used in sub­
section (a) (2) of this section to mean harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect, or to attempt to engage in 
any such conduct with respect to animals to which an international 
program for endangered or threatened species applies. This paragraph 
also defines "taking," as used in the definition of "wildlife products" 
to mean any conduct which diminishes the effectiYeness of an inter­
national program for endangered or threatened species whether or not 
such conduct is legal under the laws of the offending country. 
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SECTION 3 

Section 3(a) of the bill adds a new section 10 to the Fishermen's 
Protective Act. 

-Xew section l 0(a) defines the terms used in the section. The terms 
"fishery conservation zone," "fishing," "fishing vessel," and "vessel of 
the United States" shall each have the same respective meaning as are 
given to such terms in the Fishery Conservation and ~fanagement Act 
of 1976 (FC:MA). 

The terms are defined in the FCMA as follows: "Fishery Conserva­
tion Zone" means a zone contiguous to the territorial sea of the UnitE"d 
States which has as its inner boundary a line coterminous with the 
seaward boundary of each of the coastal States and the outer boundary 
a line drawn in such a manner that each point is 200 nautical miles 
from the baseline from which the territorial sea is measured. "Fishing" 
means the catching, taking, or harvestin15 of fish; the attempted catch­
ing, taking or hanesting of fish; any otner activity which can reason­
ably be expected to result in the catching, taking, or hun·esting of 
fish; or any operations at sea in support of, or in preparation for, any 
of such activities. "Fishing vessel" means any vessel, boat, ship, or 
other craft which is used for , equipped to be nsed for, or of a type 
which is normally nsed for , fishing; or aiding or assisting one or more 
,·essels at sea in the performance of any activity relating to fishing, in­
cluding, but not limited to, preparation, supply, shortage. refrigera­
tion, transportation or processing. "Vessel of the United States" means 
any vessel documented under the laws of the United States or regis­
tered under the laws of any Statr.. 

T he term "fishing gear" means any equipment or appurtenance 
"·hich is necessary for the carrying out of fishing operations, whether 
or not such equipment or appurtenance is attached to the Yessel. and 
the term "fund means the Fishery Gear Damage Comper..sation Fund 
established under subsection (g). 

New section 10 (b) provides that the o,rner or operator (hereinafter 
referred to as the vessel owner) of any fishing vessel which is a U.S. 
vessel is eligible for compensation for any damage to, loss of , or de­
struction of any fishing gear used with such ve~sel if the damage, loss, 
or destruction occurs when the vessel is eng:iging in fishinn- within 
the U.S. 200-mile zone and is attributable to any other vessel (whether 
or not a vessel of the United States) or an act of God. -The purpose 
of this language is to overcome the requirement under existin O' systems 
of compensation that the claimant be able to establish the i!entity of 
the foreign vessel causing the damage. 

The vessel owner, pnrsuant to new section 10 ( c), is not eligible for 
any compensation unless he is not in default with respect to contribu­
tions required of him under subsection ( e) and is in compliance with 
all regulations prescribed by the Secretary, including regulations 
requiring that he have a current inventory of his gear on file with the 
Secretary and that he has complied with all applicable requirements 
relating to the marking of, and notification of the location of, the 
gear concerned. 

~ ew section l0 (d) (1) requires participating nssel owners applying 
for compensation to meet the documentation and evidence require­
ments relating to the cause and extent of the damage, Joss. or destruc-
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tion claimed as the Secretary may prescribe by regulation. The Secre­
tary is required to issue an initial determination on any submitted 
application for compensation within 30 days of receipt of such 
application. 

Xew section 10 ( d) (2) provides that the amount of any compensa­
tion a warded to any vessel owner shall be; ( 1) determined on the basis 
of the depreciated value of the fishing gear concerned; (2) propor­
tionately reduced to the extent that evidence indicates that negligence 
by the ,~cssel owner contributed to the cause or extent of the damage, 
loss, or <lestrnction; and ( 3) reduced by the amount of compensation, 
if any, which the vessel owner has received or will receive through 
insurance or µursuant to any other provision of law. 

New section lO(d) (3) requires the Secretary, when making his ini­
tial determination, to set forth his reasons if the application is dis­
approved and, if the application is approved, to set forth the amount 
or comµen ;;ation to which the applicant is entitled and the basis on 
which such amount was determined. 

Kew section lO(d) (4) authorizes any vessel owner who is aggrieved 
by any decision of the Secretary, within 30 days after the issuance 
of his initial determination to petition the Secretary for a review of 
the decision. If a petition for review is not filed within the 30-day 
period, the initial determination is deemed to be the final determination 
on the application. 

New section 10 ( d) ( 5) requires the Secretary to pay from the fund 
the amount of compensation stated in the final determination. Upon 
such payment, the United States is subrogated to the rights of the ves­
sel owner. 

New section lO(e) provides that for each year after 1978 the Secre­
tary shall establish annual contributions which must be paid by any 
owner of a U.S. vessel desiring to participate in the program as a con­
dition of eligibility for compensation. Contributions to be paid by such 
owners shall be equal to the cost of administering this section plus 20 
percent of the estimated amount of compensation which will be paid 
<luring the year divided by the estimated number of vessel owners who 
will participate in the program during that year. 

New section lO(f) provides that beginning with calendar year 1979 
no foreign fishing vessel shall be issued a permit under the FCMA ror 
fishing within the U.S. 200-mile fishery zone unless that vessel has paid 
to the Secretary the damage assessment established for such year. The 
damage assessment shall be an amount equal to 80 percent of the esti­
mated compensation which will be paid under this Act divided by the 
number of foreign fishing ,·essels operating within the U.S. 200-mile 
fishery zone. 

New section 10 (g) provides for the establishment of a Fishing Gear 
Damage Compensation Fund. This fund shall consist of all contribu­
tions and damage assessments which have been levied under this sec­
tion, all sums recovered by the United States by virtue of its rights as a 
subrogee, all revenues received from deposits or investments made 
11·ith monies in the fund, and any sums appropriated to the fund. If at 
any time the amount in the fund is not sufficient to pay compensation 
under this section, the Secretary is authorized to issue, in an amount 
not to exceed $5 million, notes or other obligations t-0 the Secretary of 
the Treasury. 
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Kew section lO(h) provides that any pe'rson who willfully makes 
any false or misleading statement for the purpose of obtaining com­
pensation shall be pumshed by a fine of not more than $l0,00U or by 
1m prisonment for not more than one year, or both. 

X cw section lO(i) authorizes the appropriation of such sums as may 
Lie necessary to meet the requirements of the Fund. 

Section 3 (b) provides that new section 10 shall take effect on Octo­
GL't' 1, 19,8. 

CosT OF THE LEGISLATiox 

In the event this legislation is enacted into law, the committee esti-
111atrs ( after comparing and analyzing the information supplied by 
t.lic Government agencies and their representatives and the Congres­
;;ional Budget Office) that there would be no cost to the Federal Go\·­
Prnmcnt, other than minimal administrative costs, for the current 
focal year and for the next 5 succeeding fiscal years. 

INFLATIONARY IMPACT STATEMENT 

Pursuant to clause 2·(1) of rule XI of the Rules of the House of 
Hcpresentatives, the Committee estimates that the enactment of H.R. 
10878 "'ould have no significant inflationar:y impact on the prices and 
rnst in thr national economy. 

COMPLLA::-.CE WITH C LAUSE 2(1) (0) OF RULE XI 

With respect:....to the requirements of clause 2(1) (3) of rule XI of 
the Rules of the House of Representatives--

(A) No oversight hearings were held on the administration 
of this Act during this Sess10n of this Congress other than the 
one day of hearings held on the legislation by the Subcommittee 
on Fisheries and ·wildlife Conservation and the Environment 
on February 27, 1978. However, the Subcommittee held hearings 
during the first session of this Congress on March 3, 1977, on 
legislation to extend section 7 of the Act for one additional year. 
The Subcommittee intends to hold oversight hearings on the ad­
ministration of this Act during the 96th Congress. 

(B) The requirements of section 308(a) of the Congressional 
Budget Act of 1974 are not applicable to this legislation. 

(C) The Committee on Government Operations has sent no re­
port to the Committee on ~1erchant 1Iarine and Fisheries pursuant 
toclause2(b) (2) of Rule X. 

(D) A letter was received from the Director of the Concrres­
sional Budget Office, pursuant to section 403 of the Congressional 
Budget Act of 1974 in reference to R.R. 10878, and follows 
herewith: 

Hon. JoHx M. 1fcRPHY, 

CoxGRESSIONAL BunGET OFFICE. 

U.S. CONGRESS, 
Washington, D.C., 11/ arch 20, 1978. 

Chairman, Committee on 11/erchant Marine, and Fishe1·ies, U.S. Ho-use 
of Representatives, W ashington, D.C. 

DEAR ~IR. Crr.A.IRllAX : Pursuant to section 403 of the Congressional 
Budget Act of 197-!, the Congressional Budget Office has revie"'ed 
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H.R. 10878, a bill to extend until October 1, 1981, the voluntary insur­
ance program provided by section 7 of the Fishermen's Protective ~'i..ct 
of 1967, as ordered reported by the Committee on Merchant Marine 
and Fisheries, March 16, 1978. 

Based on this review, it appears that no significant cost to the gov­
ernment woul<l be incurred as a result of enactment of this bill. 

Sincerely, 
ALICE M. RrvLix, Directo1'. 

DEPARTMEXTAL RE?ORTS 

~o departmental reports were received on the legislation. 

* * * * * * * * * 

AIR FORCE-LIEUTENANT COLONEL AND COLONEL­
AUTHORIZED NUMBERS 

P.L. 95-377, see page 92 S tat. 119 

Senate Report (Armed Services Committee) No. 95-1144, 
Aug. 23, 1978 [To accompany S. 3454] 

Cong. Record Vol. 124 (1978) 

DATES OF CONSIDERATION AND PASSAGE 

Senate September 7, 1978 

House September 12, 1978 

No House Report was submitted with this legislation. 

SENATE REPORT NO. 95-1144 

[page I] 

The Committee on Armed Sen·ices, having had under consideration 
the question of an extension of authorized grades in the Air Force 
and other personnel items, reports the following- bill ( S. 3454) to 
amend the Act of August 29. 19i4 ( 88 Stat. 795: 10 U.S.C. 8202 note). 
relating- to the authorized numbers for the grades of lieutenant colonel 
ancl colonel in the Air Force and to authorize the President to suspend 
cc>rtain provisions of law when he determines that the needs of the 
Armed Forces so require, and for other purposes. 

For.M OF Co)orrITEE AcTiox 

The administration has submitted sev<'ral le!!islative nropornls 
related. to the extension of authorized grades fo r the Air Force an<l 
relating to several current personnel practicPs th at would lapsr nnder 
the provisions of thr National Emer!:!·encies Act of 1976 (P11hlic Law 
9-1----412). Many of these personnel procedures and many other pro-
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v1s10ns not involving these procedures are included in another bill, 
H.R. fi50~ . on which hearings ""ere held but on which action has not 
been completed. These circumstances made it desirable to report an 
-Original bill. • 

CoM)ll'ITEF. BILL 

The bill provides for the following: 
1. Extending the authorization of ~ increase. for 1 year ~ the 

number of Air Force colonels and lieutenant .colonels provided 
under 10 U.S.C. 8202 (a). This would be effected by extending for 
1 year, Public Law 93-:-397, which expires on September 30, 1978. 

[page 2] 

2. Authority for the President to suspend the application of 
certain provisions in law through September 30, 1979, when he 
determines that the needs of the Armed Forces so require. The 
application of these provisions is now suspended. Suspending 
these provisions of law for another year would maintain current 
personnel practices for the military in these areas. 

3. Extending authority for 1 year to allow spot promotions of 
certain Navy lieutenants, below the zone proration for Navy lim­
ited duty officers, and to allow temporary Marine Corps major 
generals to sit on Major General Selection Boards. 

Am FORCE GRADE EXTENSION 

The bill woul4 provide authority for 1 more year for the number 
of Air Force colonels and lieutenant colonels currently authorized by 
Public Law 93-397 which expires on September 30, 1978. Public Law 
93-397 authorizes an increase in the number of colonels and lieutenant 
colonels serving on active duty in the Air Force above the permanent 
authorization of 10 U.S.C. 8202. The number of authorized colonels 
and lieutenant colonels is based on the total officer strength of the Air 
Force. 

The temporary extension of this authority should allow the Air 
Force to adequately man its officer force and to maintain predictable 
promotion patterns for commissioned officers pending enactment of 
permanent legislation. Failure to enact le~islat10n extending this au­
thority would mean that the number of officers allowed to serve in the 
field grades would be based upon the table established in permanent 
law by the Officer Grade Limitation Act (OGLA) of 1954, substan­
tially below current strengths. 

The extension of the authority will permit the Air Force to pro­
mote officers for the next year to the grade of major, lieutenant colonel, 
and colonel at about the same career points and with approximately 
the same percentage of promotion opportunity as has been the case in 
the recent past and as is comparable to the Army and Navy. 

BACKGROUND ON THE .Affi :FORCE FIELD GRADE OFFICER PROBLEM 

The original Officer Grade Limitation Act (OGLA), which placed 
limits on the number of field grade officers in the Armed Services, was 
passed in 1954. At that time, the Air Force was a comparatively 
younger branch of the Armed Services and thus needed fewer grade 
authorizations to provide adequate career progression. Aware of this 
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PUBLIC LAW 96-61 [S: 917]; Aug. 15, 1979 

AUTHORIZATION, APPROPRIATIONS-FISHERY 
CONSERVATION AND MANAGEMENT ACT 

OF 1976 

An Act to authorize appropriations to carry out the Fishery Conservation and 
Management Act of 1976 during fiscal years 1980, 1981, and 1982, and for 
other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That section 406 of 
the Fishery Conservation and Management Act of 1976 (16 U.S.C. 
1882) is amended by inserting at the end thereof the following: 

"(6) $33,000,000 for the fiscal year ending September 30, 1980. 
"(7) $40,000,000 for the fiscal year ending September 30, 1981. 
"(8) $47,000,000 for the fiscal year ending September 30, 1982.". 

SEc. 2. Section 4311(a) of the Revised Statutes of the United States 
(46 U.S.C. 251(a)) is amended by adding at the end thereof the 
following new sentence: "For the purposes of this subsection, the 
term 'fisheries' shall include the planting, cultivation, catching, 
taking, or harvesting of fish, shellfish, marine animals, pearls, shells, 
or marine vegetation at any place within the fishery conservation 
zone established by section 101 of the Fishery Conservation and 
Management Act of 1976 (16 U.S.C. 1811).". 

SEC. 3. (a) Section 201(e) of the Fishery Conservation and Manage­
ment Act of 1976 U6 U..S.C. 1821(e)) is amended-

(1) by redesignating paragraphs (1) through (4) as subpara­
graphs (A) and (D), respectively; 

(2) by inserting "(1)" immediately after "ALLOCATION OF AL­
LOWABLE LEVEL.-"; and 

(3) by adding at the end thereof the following new paragraph: 
"(2)(A) For the purposes of this paragraph-

"(i) The term 'certification' means a certification made by 
the Secretary that nationals of a foreign country, directly or 
indirectly, are conducting fishing operations or engaging in 
trade or taking which diminishes the effectiveness of the 
International Convention for the Regulation of Whaling. A 
certification under this section shall also be deemed a 
certification for the purposes of section 8(a) of the Fisher­
men's Protective Act of 1967 (22 U.S.C. 1978(a)). 

"(ii) The term 'remedial period' means the 365-day period 
beginning on the date on which a certification is issued with 
respect to a foreign country. 

" (B) If the Secretary issues a certification with respect to any 
foreign country, then each allocation under paragraph (1) that­

"(i) is in effect for that foreign country on the date of 
issuance; or 

"(ii) is not in effect on such date but would, without regard 
to this paragraph, be made to the foreign country within the 
remedial period; 

shall be reduced by the Secretary of State, in consultation with 
the Secretary, by not less than 50 percent. 

"(C) The following apply for purposes 0f administering subpar­
agraph (B) with respect to any foreign country: 

93 STAT. 407 
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"(il If on the date of certification, the foreign country-has 
harvested a portion, but not all, of the quantity of fish 
specified under any allocation, the reduction under subpara­
graph (B) for that allocation shall be appl"ied with respect to 
the quantity not harvested as of such date. · • 

"(iil If the Secretary notified the Secretary of State that it 
is not likely that the certification of the foreign country will 
be terminated under section 8(d) of the Fishermen's Protec­
tive Act of 1967 before the close of the period for which an 
allocation is applicable or before the close of the remedial 
period (whichever close first occurs) the Secretary of State, 
in consultation with the Secretary, shall reallocate any 
portion of any reduction made under subparagraph (B) 
among one or more foreign countries for which no certifica­
tion is in effect. 

"(iii) If the certification is terminated under such section 
8(d) during the remedial period, the Secretary of State shall 
return to the foreign country that portion of any allocation 
reduced under subparagraph (B) that was not reallocated 
under clause (ii); unless the harvesting of the fish covered by 
the allocation is otherwise prohibited under this Act. 

"(iv) The Secretary may refund or credit, by reason of 
reduction of any allocation under this paragraph, any fee 
paid under section 204. 

"(D) If the certification of a foreign country is not terminated 
under section 8(d) of the Fishermen 's Protective Act of 1967 
before the close of the last day of the remedial period, the 

. Secretary ofState-
"(i) with respect to any allocation made to that country 

and in effect (as reduced under subparagraph (B)) on sueh last 
day, shall rescind, effective on and after the day after such 
last day, any harvested portion of such allocation; and 

"(ii) may not thereafter make any allocation to that 
country under paragraph (1) until the certification is 
terminated.". 

(b) Section 8 of the Fishermen's Protective Act of 1967 (22 U.S.C. 
1978) is amended-

(1) by amending subsection (a) by redesignating paragraph (3) 
as paragraph (4), and by inserting immediately after paragraph 
(2 ) the following new paragraph: 

"(3 ) In administering this subsection, the Secretary of Com­
merce or the Secretary of the Interior, as appropriate, shall­

"(A) periodically monitor the activities of foreign nation­
als that may affect the international programs referred to in 
paragraphs (1) and (2); 

"(B) promptly investigate any activity by foreign nationals 
that, in the opinion of the Secretary, may be cause for 
certification under paragraph ( 1) or (2); and 

"(Cl p_rompt_ly c~mclude; and reach a decision with respect 
to; any mvest1gat10n commenced under subparagraph (B).". 

(2) by redesignating subsections (d) through (g) as subsections 
(e) through (h), respectively; and 

(3) by adding immediately after subsection (c) the following 
new subsection: 

"
1d) After making a certification to the President under subsection 

(a ). the Secretary of C?mmerce or the Secretary of the Interior, as the 
case may be, shall penodically review the activities of the nationals of 
the offending country to determine if the reasons for which the 

93 STAT. 408 
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certification was m·ade no longer p~evail. Upon determining that-_ Publication in: 
such reasons no longer prevail, the Secretary concerned shall termi- Fed~ral _ _ -
nate the certification and publish notice thereof, together with a -- Regi~ter. _ 
statement of the facts on which such determination is based, in the - -
Federal Register.". . 

SEC. 4. Notwithstanding the provisions of section 4132 of the Widow Maker, 
Revised Statutes of the United States (46 U.S.C. 11), or any other documentation. 
provision of law, the Secretary of the department in which the United 
States Coast Guard is operating shall cause the vessel Widow Maker, 
owned by Strobe Brothers of Lake Charles, Louisiana, to be docu-
mented as a vessel of the United States, upon compliance with the 
usual requirements, with the privilege of engaging in the coastwide 
trade and the fisheries so long as such vessel is owned by a citizen of 
the United States. 

Approved August 15, 1979. 

LEGISLATIVE HISTORY: 
HOUSE REPORT No. 96-170 accompanying H.R. 1798 (Comm. on Merchant Marine 

and Fisheries). 
SENATE REPORT No. 96-72 (Comm. on Commerce, Science, and Transportation). 
CONGRESSIONAL RECORD, Vol. 125 (1979): 

Apr. 30, considered and passed Senate. 
June 25, H.R. 1798 considered and passed House; passage vacated and S. 917, 

amended, passed in lieu. 
Aug. 1, Senate concurred in House amendment; action vitiated and Senate 

concurred in House amendment with an amendment. 
Aug. 2. House concurred in Senate amendment. 

WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS, Vol. 15, No. 33: 
. .\ug. 15, Presidential statement. 

93 STAT. 409 
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REGULATION OF WHALING 

Convention signed at Washington December 2, 1946, with schedule of 

regulations 
Senate advice dnd consent to ratification July 2, 1947 
Ratified by the President of the United States July 18, 1947 
Ratification of the United States deposited at Washington July 18, 1947 
Entered into force November JO, 1948 
Proclaimed by the President of the United States November 19, 1948 
Convention amended by protocol of November 19, 1956 

1 

Schedule amended June 7, 1949,2 July 21, 1950,3 July 27, 1951,4 June 6, 
1952,5 June 26, 1953,6 July 23, 1954,1 July 23, ]955,8 July 16-20, 
1956,9 June 28, 1957,1° June 23-27, 1958,11 June 22-July 1, 
1959,12 June 24, 1960,13 June 23, 1961 ,14 July 6, 1962,

15 
July 5, 

1963,16 June 26, 1964,17 July 2, 1965,18 July 1, 1966,19 
June 30, 

1967,20 and June 24-28, 1968 21 

62 Stat. 1716; Treaties and Other 
International Acts Series 1849 

INTERNATIONAL CONVENTION FOR THE REGULATION OF WHALING 

The Governments whose duly authorized representatives have subscribed 

hereto, 
Recognizing the interest of the nations of the world in safeguarding for 

future generations the great natural resources represented by the whale stocks; 

1 10 UST 952; TIAS 4228. 
• 1 UST 506 ; TIAS 2092. 
• 2 UST 11 ; TIAS 2173. 
' 3 UST 2999; TIAS 2486. 
• 3 UST 5094; TIAS 2699. 
• 4 UST 2179 ; TIAS 2866. 
1 6 UST 645 ; TIAS 3198. 
• 7 UST 65 7 ; TIAS 3548. 
• 8 UST 69 ; TIAS 3739. 
10 8 UST 2203; TIAS 3944. 
11 10 UST 330; TIAS 4193. 
12 11 UST 32; TIAS 4404. 
,. 13 UST 493; TIAS 5014. 
14 13 UST 497; TIAS 5015. 
15 14 UST 11 2; TIAS 5277. 
1• 14 UST 1690 ; TIAS 54 72. 
11 15 UST 2547; TIAS 5745. 
18 17 UST 35; TIAS 5953. 
10 17 UST 1640 ; TIAS 6120. 
"'18 UST 2391 ; TIAS 63-l-5. 
n 19 UST 6030; TIAS 6562. 
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Considering that the history of whaling has seen overfishing of one area 
after another and of one species of whale after another to such a degree that 
it is essential to protect all species of whales from further overfishing; 

Recognizing that the whale stocks are susceptible of natural increases if 
whaling is properly regulated, and that increases in the size of whale stocks 
will permit increases in the numbers of whales which may be captured with­
out endangering these natural resources; 

Recognizing that it is in the common interest to achieve the optimum 
level of whale stocks as rapidly as possible without causing widespread eco­
nomic and nutritional distress; 

Recognizing that in the course of achieving these objectives, whaling opera­
tions should be confined to those species best able to sustain exploitation in 
order to give an interval for recovery to certain species of whales now depleted 
in numbers; 
. Desiring to establish a system of international regulation for the whale 

fisheries to ensure proper and effective conservation and development of 
whale stocks on the basis of the principles embodied in the provisions of the 
International Agreement for the Regulation of Whaling signed in London 
on June 8, 1937 22 and the protocols to that Agreement signed in London on 
June 24, 1938 23 and November 26, 1945; 24 and 

Having decided to conclude a convention to provide for the proper conser­
vation of whale stocks and thus make possible the orderly development of the 
whaling industry; 

Have agreed as follows: 
Article I 

1. This Convention includes the Schedule attached thereto which forms 
an integral part thereof. All references to "Convention" shall be understood 
as including the said Schedule either in its present t_erms or as amended in 
accordance with the provisions of Article V. 

2. This Convention applies to factory ships, land stations, and whale 
catchers under the jurisdiction of the Contracting Governments, and to all 
waters in which whaling is prosecuted by such factory ships, land stations, 
and whale catchers. 

Article II 

As used in this Convention 

1. "factory ship" means a ship in which or on which whales are treated 
whether wholly or in part; 

2. "land station" means a factory on the land at which whales are treated 
whether wholly or in part; 

23 TS 93-3 , ante, vol. 3, p. 455. 
23 TS 944, ante, vol. 3, p. 519. 
2-1 TIAS 1597, ante, vol. 3, p. 1328. 
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3. "whale catcher" means a ship used for the purpose of hunting, taking, 
towing, holding on to, or scouting for whales; 

4. "Contracting Government" means any Government which has de­
posited an instrument of ratification or has given notice of adherence to this 
Convention. 

Article III 

1. The Contracting Governments agree to establish an International 
Whaling Commission, hereinafter referred to as the Commission, to be com­
posed of one member from each Contracting Government. Each member 
shall have one vote and may be accompanied by one or more experts and 
advisers. 

2. The Commission shall elect from its own members a Chairman and 
Vice Chairman and shall determine its own Rules of Procedure. Decisions 
of the Commission shall be taken by a simple majority of those members 
voting except that a three-fourths majority of those members voting shall be 
required for action in pursuance of Article V. The Rules of Procedure may 
provide for decisions otherwise than at meetings of the Commission. 

3. The Commission may appoint its own Secretary and staff. 
4. The Commission may set up, from among its own members and experts 

or advisers, such committees as it considers desirable to perform such func­
tions as it may authorize. 

5. The expenses of each member of the Commission and of his experts 
and advisers shall be determined and paid by his own Government. 

6. Recognizing that ..specialized agencies related to the United Nations 
will be concerned with the conservation and development of whale fisheries 
and the products arising therefrom and desiring to avoid duplication of 
functions, the Contracting Governments will consult among themselves 
within two years after the coming into force of this Convention to decide 
whether the Commission shall be brought within the framework of a special­
ized agency related to the United Nations. 

7. In the meantime the Government of the United Kingdom of Great 
Britain and Northern Ireland shall arrange, in consultation with the other 
Contracting Governments, to convene the first meeting of the Commission, 
and shall initiate the consultation ref erred to in paragraph 6 above. 

8. Subsequent meetings of the Commission shall be convened as the 
Commission may determine. 

Article IV 

1. The Commission may either in collaboration with or through independ­
ent agencies of the Contracting Governments or other public or private 
agencies, establishments, or organizations, or independently 

(a ) encourage, recommend, or if necessary, organize studies and investi­
gations relating to whales and whaling; 
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(b) collect and analyze statistical information concerning- the current 
condition and trend of the whale stocks and the effects of whaling activities 
thereon; 

( c) study, appraise, and disseminate information concerning methods of 
maintaining and increasing the populations of whale stocks. 

2. The Commission shall arrange for the publication of reports of its 
activities, and it may publish independently or in collaboration with the 
International Bureau for Whaling Statistics at Sande£ jord in Norway and 
other organizations and agencies such reports as it deems appropriate, as 
well as statistical, scientific, and other pertinent information relating to whales 
and whaling. 

Article V 

1. The Commission may amend from time to time the provisions of the 
Schedule by adopting regulations with respect to the conservation and utili­
zation of whale resources, fixing (a) protected and unprotected species; ( b) 
open and closed seasons; ( c ) open and closed waters, including the designa­
tion of sanctuary areas; ( d) size limits for each species; ( e ) time, methods, 
and intensity of whaling (including the maximum catch of whales to be 
taken in any one season); (f) types and specifications of gear and apparatus 
and appliances which may be used; (g) methods of measurement; and (h) 
catch returns and other statistical and biological records. 

2. These amendments of the Schedule (a) shall be such as are necessary 
to carry out the objectives and purposes of this Convention and to provide 
for the conservation, development, and optimum utilization of the whale 
resources; (b )- shall be based on scientific findings; (c ) shall not involve 
restrictions on the number or nationality of factory ships or land stations, 
nor allocate specific quotas to any factory ship or land station or to any group 
of factory ships or land stations; and ( d) shall take· into consideration the 
interests of the consumers of whale products and the whaling industry. 

3. Each of such amendments shall become effective with respect to the 
Contracting Governments ninety days following notification of the amend­
ment by the Commission to each of the Contracting Governments, except 
that (a) if any Government presents to the Commission objection to any 
amendment prior to the expiration of this ninety-day period, the amend­
ment shall not become effective with respect to any of the Governments for 
an additional ninety days; (b ) thereupon, any other Contracting Govern­
ment may present objection to the amendment at any time prior to the ex­
piration of the additional ninety-day period, or before the expiration of thirty 
days from the date of receipt of the last objection received during such ad­
ditional ninety-day period, whichever date shall be later; and ( c ' there­
after, the amendment shall become effective with respect to all Contracting 
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Governments which have not presented objection but shall not become ef­
fective with respect to any Government which has so objected until such 
date as the objection is withdrawn. The Commission shall notify each Con­
tracting Government immediately upon receipt of each objection and with­
drawal and each Contracting Government shall acknowledge receipt of all 
notifications of amendments, objections, and withdrawals. 

4. No amendments shall become effective before July 1, 1949. 

Article VI 

The Commission may from time to time make recommendations to any 
or all Contracting Governments on any matters which relate to whales or 
whaling and to the objectives and purposes of this Convention. 

Article VII 

The Contracting Governments shall ensure prompt transrruss1on to the 
International Bureau for Whaling Statistics at Sandefjord in Nonvay, or 
to such other body as the Commission may designate, of notifications and 
statistical and other information required by this Convention in such form 
and manner as may be prescribed by the Commission. 

Article VIII 

1. Notwithstanding anything contained in this Convention, any Contract­
ing Government may'grant to any of its nationals a special permit authorizing 
that national to kill, take, and treat whales for purposes of scientific research 
subject to such restrictions as to number and subject to such other conditions 
as the Contracting Government thinks fit, and the killing, taking, and treating 
of whales in accordance with the provisions of this Article shall be exempt 
from the operation of this Convention. Each Contracting Government shall 
report at once to the Commission all such authorizations which it has granted. 
Each Contracting Government may at any time revoke any such special per­
mit which it has granted. 

2. Any whales taken under these special permits shall so far as practicable 
be processed and the proceeds shall be dealt with in accordance with directions 
issued by the Government by which the permit was granted. 

3. Each Contracting Government shall transmit to such body as may be 
designated by the Commission, insofar as practicable, and at intervals of 
not more than one year, scientific information available to that Government 
with respect to whales and whaling, including the results of research con­
ducted pursuant to paragraph 1 of this Article and to Article IV. 

4. Recognizing that continuous collection and analysis of biological data 
in connection with the operations of factory ships and land stations are in­
dispensable to sound and constructive management of the whale fisheries, the 
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_ Contracting Governments will _take all practicable measures to oblain such 
data. 

Article IX 

1. Each Contracting Government shall take appropriate measures to en­
sure the application of the provisions of this Convention and the punishment 
of infractions against the said provisions in operations carried out by persons 
or by vessels under its jurisdiction. 

2. No bonus or other remuneration calculated with relation to the results 
of their work shall be paid to the gunners and crews of whale catchers in 
respect of any whale the taking of which is forbidden by this Convention. 

3. Prosecution for infractions against or contraventions of this Convention 
shall be instituted by the Government having jurisdiction over the offense. 

4. Each Contracting Government shall transmit to the Commission full 
details of each infraction of the provisions of this Convention by persons or 
vessels under the jurisdiction of that Government as reported by its inspectors. 
This information shall include a statement of measures taken for dealing with 
the infraction and of penalties imposed. 

Article X 

1. This Convention shall be ratified and the instruments of ratification 
shall be deposited with the Government of the United States of America. 

2. Any Government which has not signed this Convention may adhere 
thereto after it enters into force by a notification in writing to the Govern­
ment of the United States of America. 

3. The Government of the United States of America shall inform all other 
signatory Goverpments and all adhering Governments of all ratifications 
deposited and adherences received. 

4. This Convention shall, when instruments of ratification have been de­
posited by at least six signatory Governments, which shall include the Gov­
ernments of the Netherlands, Norway, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, and 
the United States of America, enter into force with respect to those Govern­
ments and shall enter into force with respect to each Government which 
subsequently ratifies or adheres on the date of the deposit of its instrument of 
ratification or the receipt of its notification of adherence. 

5. The provisions of the Schedule shall not apply prior to July 1, 1948. 
Amendments to the Schedule adopted pursuant to Article V shall not apply 
prior to July 1, 1949. 

Article XI 

Any Contracting Government may withdraw from this Convention on 
June thirtieth of any year by giving notice on or before January first of the 
same year to the depositary Government, which upon receipt of such a notice 
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shall at once communicate it to the other Contracting Governments. Any 
other Contracting Government may, in like manner, within one month of 
the receipt of a copy of such a notice from the depositary Government, give 
notice of withdrawal, so that the Convention shall cease to be in force on 
June thirtieth of the same year with respect to the Government giving such 
notice of withdrawal. 

This Convention shall bear the date on which it is opened for signature 
and shall remain open for signature for a period of fourteen days thereafter. 

In witness whereof the undersigned, being duly authorized, have signed 
this Convention. 

Done in Washington this second day of December 1946, in the English 
language, the original of which shall be deposited in the archives of the 
Government of the United States of America. The Government of the United 
States of America shall transmit certified copies thereof to all the other 
signatory and adhering Governments. 

For Argentina: 
Q. IVANISSEVICH 

J.M. MoNETA 

G. BROWN 

PEDRO H. BRUNO VIDELA 

For Australia: 
F. F. ANDERSON 

For Brazil: 
PAULO FROES DA CRUZ 

For Canada: 
H. H. WRONG 

HARRY A. SCOTT 

For Chile: 
AGUSTIN R. EDWARDS 

For Denmark: 
P. F . ERICHSEN 

For France: 
FRANCIS LACOSTE 

For the Netherlands: 
D. J. VAN DIJK 

For New Zealand: 
G . R. POWLES 

For Norway: 
BIRGER BERGERSEN 

For Peru: 
C. RoTALDE 

For the Union of Soviet Socialist 
Republics: 

A. BocDANov 

E . NIKISHIN 

For the United Kingdom of Great 
Britain and Northern Ireland: 

A. T. A. DOBSON 

JOHN THOMSON 

For the United States of America: 
RDIINGTON KELLOGG 

IRA N. GABRIELSON 

WILLIAM E. S. FLORY 

For the Union of South Africa: 
H. T. ANDREWS 

SCHEDULE 

1. (a) There shall be maintained on each factory ship at least two inspec­
tors of whaling for the purpose of maintaining twenty-four hour inspection. 
These inspectors shall be appointed and paid by the Government having 
jurisdiction over the factory ship. 

(b) Adequate inspection shall be maintained at each land station. The 
inspectors serving at each land station shall be appointed and paid by the 
Government having jurisdiction over the land station. 
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2. It is forbidden to take or kill gray whales or right whales, except when 
the meat and products of such whales are to be used exclusively for local 
consumption by the aborigines. 

3. It is forbidden to take or kill calves or suckling whale or female whales 
which are accompanied by calves or suckling whales. 

4. It is forbidden to use a factory ship or a whale catcher attached thereto 
for the purpose of taking or treating baleen whales in any of the following 
areas : 

(a ) in the waters north of 66° North Latitude except that from 150° 
East Longitude eastward as far as 140° West Longitude the taking or killing 
of baleen whales by a factory ship or whale catcher shall be permitted between 
66° North Latitude and 72° North Latitude; 

(b ) in the Atlantic Ocean and its dependent waters north of 40° South 
Latitude ; 

( c ) in the Pacific Ocean and its dependent waters east of 150° West 
Longitude between 40° South Latitude and 35° North Latitude; 

( d ) in the Pacific Ocean and its dependent waters west of 150° West 
Longitude between 40° South Latitude and 20° North Latitude; 

( e ) in the Indian Ocean and its dependent waters north of 40° South 
Latitude. 

5. It is forbidden to use a factory ship or a whale catcher attached thereto 
for the purpose of taking or treating baleen whales in the waters south of 
40° South Latitude from 70° West Longitude westward as far as 160° West 
Longitude. , . --

6. It is forbidden to use a factory ship or a whale catcher attached thereto 
for the purpose of taking or treating humpback whales in any waters south of 
40° South Latitude. 

7. (a ) It is forbidden to use a factory ship or a whale catcher attached 
thereto for the purpose of taking or treating baleen whales in any waters 
south of 40° South Latitude, except during the period from December 15 to 
April 1 following, both days inclusive. 

(b ) Notwithstanding the above prohibition of treatment during a closed 
season, the treatment of whales which have been taken during the open 
season may be completed after the end of the open season. 

• 8. (a ) The number of baleen whales taken during the open season caught 
in any waters south of 40° South Latitude by whale catchers attached to fac­
tory ships under the jurisdiction of the Contracting Governments shall not 
exceed si.-...:teen thousand blue-whale units. 

(b ) For the purposes of subparagraph (a) of this paragraph, blue-whale 
units shall be calculated on the basis that one blue whale equals: 

( 1) two fin whales or 
( 2 ) two and a half humpback whales or 
( 3 ) six sei whales. 

~1 ~- 91S-70- 18 
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( c) Notification shall be given in accordance with the provisions of Article 
VII of the Convention, within two days after the end of each calendar week, 
of data on the number of blue-whale units taken in any waters south of 40° 
South Latitude by all whale catchers attached to factory ships under the 
jurisdiction of each Contracting Government. 

( d) If it should appear that the maximum catch of whales permitted 
by subparagraph (a ) of this paragraph may be reached before April 1 of 
any year, the Commission, or such other body as the Commission may desig­
nate, shall determine, on the basis of the data provided, the date on which 
the maximum catch of whales shall be deemed to have been reached and 
shall notify each Contracting Government of that date not less than two weeks 
in advance thereof. The taking of baleen whales by whale catchers attached 
to factory ships shall be illegal in any waters south of 40° South Latitude after 
the date so determined. 

( e ) Notification shall be given in accordance with the provisions of Article 
VII of the Convention of each factory ship intending to engage in whaling 
operations in any waters south of 40° South Latitude. 

9. It is forbidden to take or kill any blue, fin, sei, humpback, or sperm 
whales below the following lengths: 

(a) blue whales 70 feet (2 1.3 meters) 
( b) fin whales 55 feet ( 16.8 meters ) 
( c) sei whales 40 feet ( 12.2 meters ) 
( d ) humpback whales 35 feet ( 10. 7 meters ) 
( e) sperm whales 35 feet ( 10. 7 meters ) 

except that blue whales of not les.s than 65 feet ( 19.8 meters ) , fin whales of 
not less than 50 feet ( 15.2 meters ), and sei whales of not less than 35 feet 
( 10. 7 meters) in length may be taken for delivery to land stations provided 
that the meat of such whales is to be used for local consumption as human 
or animal food. 

·whales must be: measured when at rest on deck or platform, as accurately 
as possible by means of a steel tape measure fitted at the zero end with a 
spiked handle which can be stuck into the deck planking abreast of one end 
of the whale. The tape measure shall be stretched in a straight line parallel 
with the whale's body and read abreast the other end of the whale. The ends 
of the whale, for measurement purposes, shall be the point of the upper jaw 
and the notch between the tail flukes. Measurements, after being accurately 
read on the tape measure, shall be logged to the nearest foot: that is to say, 
any whale between 75'6" and 76'6" shall be logged as 76', and any whale 
between ~6'6" and 77'6" shall be logged as 77'. The measurement of any 
whale which falls on an exact half foot shall be logged at the next half foot, 
e.g. 76'6" precisely, shall be logged as 77'. 

10. It is forbidden to use a land station or a whale catcher attached thereto 
for the purpose of taking or treating baleen whales in any area or in any 
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waters for more than six 1!1-0nths in any period of twelve months, such period 
of six months to be continuous. _ • 

11. It is forbidden to use a factory ship, which has been used during a 
season in any waters south of 40° South Latitude for the purpose of treating 
baleen whales, in any other area for the same purpose within a period of 
one year from the termination of that season. 

12. (a) All whales taken shall be delivered to the factory ship or land 
station and all parts of such whales shall be processed by boiling or other­
wise, except the internal organs, whale bone and flippers of all whales, the 
meat of sperm whales and of parts of whales intended for human food or 
feeding animals. 

(b) Complete treatment of the carcasses of "Dauhval" and of whales used 
as fenders will not be required in cases where the meat or bone of such whales 
is in bad condition. 

13. The taking of whales for delivery to a factory ship shall be so regulated 
or restricted by the master or person in charge of the factory ship that no 
whale carcass ( except of a whale used as a fender) shall remain in the sea 
for a longer period than thirty-three hours from the time of killing to the 
time when it is taken up on to the deck of the factory ship for treatment. All 
whale catchers engaged in taking whales must report by radio to the factory 
ship the time when each whale is caught. 

14. Gunners and crews of factory ships, land stations, and whale catchers 
shall be engaged on such terms that their remuneration shall depend to a 
considerable extent upon such factors as the species, size, and yield of whales 
taken, and not merely upon the number of the whales taken. No bonus or 
other remuneration shall be paid to the gunners or crews of whale catchers 
in respect of the taking of milk-filled or lactating whales. 

15. Copies of all official laws and regulations relating to whales and whal­
ing and changes in such laws and regulations shall be transmitted to the 
Commission. 

16. Notification shall be given in accordance with the provisions of Article 
VII of the Convention with regard to all factory ships and land stations 
of statistical information (a ) concerning the number of whales of each species 
taken, the number thereof lost, and the number treated at each factory ship 
or land station, and (b) as to the aggregate amounts of oil of each grade and 
quantities of meal, fertilizer (guano ), and other products derived from them, 
together with ( c ) particulars with respect to each whale treated in the factory 
ship or land station as to the date and approximate latitude and longitude of 
taking, the species and sex of the whale, its length and, if it contains a foetus, 
the length and sex, if ascertainable, of the foetus. The data ref erred to in (a ) 
and ( c) above shall be verified at the time of the tally and there shall also be 
notification to the Commission of any information which may be collected or 
obtained concerning the cah·ing grounds and migration routes of whales. 

In communicating this information there shall be specified: 
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(a) the name and gross tonnage of each factory ship; 
(b) the number and aggregate gross tonnage of the whale catchers; 
( c) a list of the land stations which were in operation during the period 

concerned. • 

17. Notwithstanding the definition of land station contained in Article II 
of the Convention, a factory ship operating under the jurisdiction of a Con­
tracting Government, and the movements of which are confined solely to the 
territorial waters of that Government, shall be subject to the regulations gov­
erning the operation of land stations within the following areas: 

(a) on the coast of Madagascar and its dependencies, and on the west 
coasts of French Africa; 

( b ) on the west coast of Australia in the area known as Shark Bay and 
northward to Northwest Cape and including Exmouth Gulf and King 
George's Sound, including the port of Albany; and on the east coast of Aus­
tralia, in Twofold Bay and Jervis Bay. 

18. The following expressions have the meanings respectively assigned to 
them, that is to say: 

"baleen whale" means any whale other than a toothed whale; 
"blue whale" means any whale known by the name of blue whale, Sib­

bald's rorqual, or sulphur bottom; 
"fin whale" means any whale known by the name of common finback, 

common rorqual, finback, finner, fin whale, herring whale, razorback, or 
true fin whale; 

"sei whale" means any whale known by the name of Balaenoptera borealis, 
sei whale, Rudolphi's rorqual, pollack whale, or coalfish whale, and shall 
be taken to include Balaenoptera brydei, Bryde's whale; 

"gray whale" means any whale known by the name of gray whale, Cali­
fornia gray, devil fish, hard head, mussel digger, gray back, rip sack; 

"humpback whale" means any whale known by the name of bunch, hump­
back, humpback whale, humpbacked whale, hump whale, or hunch­
backed whale; 

"right whale" means any whale known by the name of Atlantic right 
whale, Arctic right whale, Biscayan right whale, bowhead, great polar 
whale, Greenland right whale, Greenland whale, Nordkaper, North 
Atlantic right whale, North Cape whale, Pacific right whale, pigmy right 
whale, Southern pigmy right whale, or Southern right whale; 

"sperm whale" means any whale known by the name of sperm whale, 
spermacet whale, cachalot, or pot whale; 

"Dauhval" means any unclaimed dead whale found floating. 
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FISHING CONSERVATION 
P.L. 92-219 

FISHERMEN'S PROTECTIVE ACT-AMENDMENT 

P.T,. 92-219, ,qee page 890 

House Report (Merchant Marine and Fisheries Committee) 
No. 92-468, Aug. 6, 1971 [To accompany H.R. 3304] 

Senate Report (Commerce Committee) No. 92-583, 
Dec. 14, 1971 [To accompany H.R. 3304] 

Cong. Record Vol. 117 (1971) 

DATES OF CONSIDERATION AND PASSAGE 

House October 4, 1971 

Senate December 15, 1971 

The House Report is set out. 

HOUSE REPORT NO. 92-468 

-m: HE Committee on Merchant l\Iarine and Fisheries, to whom was 
referred the bill (H.R. 3304), to amend the act of August 27, 195-1 
( commonly known as the Fishermen's Protective Act) to conserve and 
protect Atlantic salmon of North American origin, having considered 
the same, report favorably thereon with amendments and recommend 
that the bill 1-I.R. 3;~04 as amended do pass. 

PURPOSE OF THE LEGISLATIO~ 

The purpose of the legislation is to authorize the President to pro­
hibit the importation of fishery products from nations which conduct 
fishing operations in a manner that diminishes the effectiveness of 
international fishery conservation program~ upon certification by the 
Secretary of Commerce. 

LEOISLA TIVE BACKGROUND 

Congressman Pelly introduced H.R. 3304 on February 2, 1971, for 
himself and Congressmen Keith, Conte, ,vyatt, Goodling, ~IcCloskey, 
Don H. Clausen, "'ylie, Hathaway, Scott, Sandman, Kin~, Dent, 
Rogers, Pike, Pirnie, Takott , J ohnson of California, Lennon, Hosmer, 
Blackburn, Steele, Coughlin, Horton and Clark. Identical bills, H.R. 
::;3(Li an<l 3841 , were also introduced by Congressman Pelly with Con­
~rcsswoman Dwyer and Con~ressman Hicks of "Tnshington, Thomp­
s011 of Georgia , Halpern, Williams, Rees, Lent, Hog-n.n. :Miller of 
California, BurkP of }Inssachusetts~ ::\frs. Rieks of Massachusetts, 
Biaggi, Meeds, ::\kCormack, Sisk and St Germain, as co-sponsors. 
Con~ressmen C]eye]and and ,vyman introduced identical bills, R.R. 
-H>:2R and H .R. 724-2. respectively. 

H earings were conducted by the Fisheries and W"ilcllife Conserva­
tion Subcommittee on May 24, and ,July 8. 1971. Testimony was re-

2 U.S.Cong . & Adm.News '71-69 2409 
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reived from Congressman Silvio Conte, Chalmers P. Wylie and James 
C. Cleveland; representatives of the Department of State. Interior, 
Commerce and Treasury and reprP.sentatives of the following inter­
ested conservation groups: Trout Unlimited, Committee on the At­
lantic Salmon Emergency, National Wildlife Federation, Interna­
tional Atlantic Salmon Foundation, and the Fly F ishermen's 
Association. 

Initially, representatives of the various departments acknowledged 
the need for action to protect the Atlantic Salmon from high seas 
fishing-, but did not farnr the oblique approach suggested by H.R. 
3304. In this regard their statements paralleled the agency reports. 
Subsequently, Departments of State and Commerce witnesses ex­
pressed views favoring the import ban approach subject to amend­
ment of the bill as discussed in detail below. 

All other witnesses before the Committee favored the concept of 
prohibiting the importation of fishery products in the interest of 
conservation as set forth in H.R. ~304. With respect to Atlantic Sal­
mon, the hope was generally expressed that an effective ban on high 
seas fishing would be accepted by all of the principal fishing- nations 
at the ,Tune annual meeting of the International Northwest Atlantic 
Fisheries Commission. 

As introduced, H.R. 3304 directed the Secretary of Commerce. when­
ever he determines that nationals of a foreign country are conducting 
fishing- operations which diminish the effectiveness of domestic con­
servation programs for Atlantic Salmon of North American ori/!in: to 
certify such fact to the Secretary of the Treasury. Upon receipt of such 
certification, the Secretary of the Treasury was directed to prohibit 
the importation into the United St.ates of any fish products of the 
offending country. 

H.R. 3M-!: as reported by the Committee, differs substantially from 
the bill as introduced. The scope of the legislation has been expanded 
to include all international fishery conservation programs as opposed 
to domestic United States programs dealing only with North American 
Atlantic Salmon. Authonty to prohibit importation of fish products 
has been vested in the President upon certification by the Secretary of 
( 'ommerce. The President. has full discretion in exercising this author­
ity. however: he must advise the Congress of his actions or explain his 
inaction if such be the case, within 60 days following a certification by 
the ~ecretary of Commerce. These changes and other technical revi­
sions to the bill are designed to meet all objections raised by depart-
nwntal witnesses and agency reports. • 

H.R. a30-!, with amendments, was ordered reported by the Commit­
trt\ unanimously by voice vote: a quorum being present. • 

Xu;o Fon Tnrs LEGISLATION-T1-rn ATLANTIC SALMON PROBLEM 

Anadromous fish begin their life in fresh water, where they live for 
varying periods, then migrate to salt water-the oceans-where they 
usually spend most of their adult lives and finally return to fresh water 
mmally to the stream of their birth where they spawn and die having 
co111pletecl their life cycle. During their ocean life anadromous fish mi­
grate through territorial and international waters, and as a result. 
thPir consenation depends upon the cooperation of all nations engaged 
i11 high seas fisheries. 

2410 
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The taking of anadromous fish on the high seas is inherently waste­
ful and contrary to sound conservation of the resource. Adequate num­
bers of fish must be permitted to return to their native streams to 
insure the continued survival of these inland bodies of water as 
spawning grounds. 

Salmon are the most notable example of anadromous fish. They are 
a valuable commercial, as well as sport fish. Off the we,st coast of the 
United Staks the Steelhead is the principal sports fish of the Salmon 
family. In the Atlantic. the similar .Atlantic Salmon is a highly 
prized sp01ts fish. Historically, salmon fishing in the streams of Scot­
lan<l has been regarded as the u1timate in the sport of fishing. 

On both sides of the Atlantic the Salmon is highly prized. In the 
:Maritime Provinces of Canada alone there are estimated to be over 
16,500 nets designed to take the Salmon as they enter fresh water 
while permitting sufficient numbers to migrate to the spawning 
grounds. 

In the New England states where the Salmon once abounded, pollu­
tion of fresh water rivers and streams has taken a heavy toll. Millions 
of dollars are being spent to abate this pollution, restore the water 
and restock the rivers with Salmon. In an arc stretching from New 
England to Ireland, many thousands of people rely upon the Atlantic 
Salmon for their livelihood-as fishermen, guides, cooks and the in­
numerable other occupations linked to sports fishing. 

The use of nets on the high seas as opposed to close inshore results 
in the taking of immature salmon and nullifies all efforts to insure an 
adequate run in each salmon stream. Salmon from Europe, Canada. 
and the United States are intermingled and their origins can only be 
determined by trained scientists after being taken on board ship. 

Unti.l 1960 the ocean migration of the Atlantic Salmon was essen­
tially unknown, the taking- of Atlantic Salmon was limited to those 
insho1·e wat£>1'S where the fish congregate for their upstream migration. 
Sophisticati'\d electronic equipment now enables man to probe the 
depths of the sea and locate schools of fish with great accuracy. It is 
no longer a question of chance. 

Utilizing sonic echo recording gear Danish fishermen discovered that 
Atlantic Salmon schools concentrate during winter months in the 
Davis Straits between Labrador and Greenland. Commercial high seas 
fishing for Atlantic Salmon resulted. The Danish catch rose to over 
900 tons in 11)69. :Norway and Sweden took 250 tons and 30 tons respec­
tively. By comparison, the total high seas catch in 1965 was 36 tons. 

The International Convention for the Northwest Atlantic Fisheries, 
better known as IC:NAF, which entered into force in 1950, is com­
posed of 15 nations bordering the No1th Atlantic Ocean or actively 
engaged in fishing in those waters. It has as its purpose the protection 
and conservation of the fisherv resources of the Northwest Atlantic in 
order to maintain the stocks of fish at a level permitting the maximum 
sustained catch. The growing threat to Atlantic Salmon prompted the 
ICN AF Commission to adopt a ban on high seas fishing for this species 
in 19G9. The ban was accepted by most member countries permitting 
this conservation measure to enter into force. Denmark, the Federal 
Republic of Germany and Norway objected to such a ban, however, 
and nnde_r the terms of the convention are free to ignore the ban. 

The failure of Denmark to recognize the ICN AF ban on Salmon 
fi shing effectively nullified this measure. As a result efforts were under-
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taken to freeze the catch at approximately the 1969 level. Denmark 
agreed to such a freeze and a quota of 1,200 tons of Salmon was adopted 
by the ICNAF Commission for the 1971 season. The quota was ex­
tended for the 1972 season after the three abstaining member countries 
again refused to agree to a total ban or even a reduction in the quota 
to phase out their fishing and re-establish their fishermen in other 
areas. 

It must be emphasized that the quota merely prevents further accel­
eration of high seas fishing for Atlantic Salmon. This interim measure 
permits contmued fishing at an already dangerously high level from 
the standpoint of long range conservation. It will not prevent the 
eventual destruction of this valuable sports fish. 

The position of Denmark is most difficult to understand. Danish 
officials have repeatedly denied that the species is in danger of extinc­
tion or that there is any evidence to indicate that their fishing industry 
is depleting the salmon stock. Unfortunately, the only evidence which 
will pro~e such depletion beyond a shadow of doubt will be the virtual 
absence of fish returning to their native streams. By then it will be too 
late. World opinion to the contrary, Denmark appears determi1wd tn 
continue high seas fishing for Atlantic Salmon. 

The Committee hearmg on )fay 24, 1971, preceded by one day 
the. annual meeting of IC~A.F in Halifax. Nova Scotia. The hope rx­
pressed by witnesses that action at the Halifax meeting would resolve 
this issue was ill founded. Departmental witnesses who appeared at 
the ,July hearings testified in light of this failure. Their statemPnts 
reflected new awareness, missing from departmental reports, that ex­
traordinary measures are required to reverse the destructive exploita­
tion of salmon. 

Witnesses for the Departments of State and Commerce (National 
:Marine Fisheries Service) recommended that the legislation he 
amended so that international conservation programs or measures 
rather thah domestic prog-rnms he the conservation vardstick .for meas­
uring foreign fishing activities and that an element of flexibility be 
introduced. It was further developed that the legislation should not 
be geared exclusively to conserrntion of the North Atlantic Salmon, 
but should be applied generally t-0 international fishery conservation 
programs. 

The Committee concurs in these recommendations and has substan­
tially revised the bill along these lines. 

A question arose during the July hearing over the retroactive effect 
of this legislation. The Committee wishes to make it clear that upon 
enactment the responsibility of the Secretary of Commerce and the 
authority of the President relate to then existing international fishery 
conservation measures as well as such measures as may be adopted 
thereafter_ • 

"While the :~forth Atlantic Salmon is of critical concern to the Com­
mittee, the authority set forth in this legislation may prove valuable in 
dealing with other heavily fished species should conservation measures 
be adopted to presern their abundance. The general level of fishing 
for all commercially desirable species has risen dramatically during 
the past decade. The highly productive fishing grounds off Xcw Eng­
land-the Grand Banks and Georges Bank have been subj ected to a 
len ~l of fuhing actiYity " ·hich cannot continue indefini tely. The potPn­
tial denial of American markets may cause some of the countries "·hich 
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have contributed to this conservation nightmare to become more amen­
able; a pious hope perhaps but at least one worth pursuing. 

S1,CTIOX-BY-SECTIOX AX.\LYSES 

H.R. 3304, as reported, amends the Fishermen's Protective Act of 
1!)67 by adding a new section 8 at the end thereof to provide as follows: 

Section 8 (a) directs the Secretary of Commerce to certify to the 
President the fact that nationals of a foreign country, directly or indi­
rectly, are conducting fishing operations in a manner or under circum­
stanc<>s which diminish the effectiveness of an international fishery 
consern1tion program whenenr he determines the existence of such 
operations. 

The President in turn may then direct the Secretary of the Treas­
ury to prohibit the bringing or importation in the Fnited States of 
fish products of the offending country, i.e. the country whose na­
tionals are conducting such fi.shing operations. The President may fix 
the duration of the prohibition or may leave the ban open ended. The 
prohibition may extend to all fish products as defined in Section 8(g) 
or may be limited to specific products in the judgment of the Presi­
dent consistent with the General Agreement on Tariffs and Trade 
(GATT). 

Article XX of GA. TT proYicles in part as follows: 
Snbject to thp l'NJllirrment that s1wh measnres are not 

applied in a manner which would constitute a means of arbi­
trary or 1111j11stifiahle cliscrimination between countries where 
the same conditions prernil, or a disgnised restriction on 
international trade, nothing in this .\greement shall be con­
strued to prevent the adoption or enforcement by any con­
tracting party of measures: 

* * * * * * 

(g) relating to the conservation of exhaustible natural re­
sources if such measures are made effective in conjunction 
with restrictions on domestic production or consumption; 

The Department of State in its report on this legislation stated in 
part: 

Consideration might be given, therefore, to the adoption 
of appropriate measures applicable to nations conducting 
their fishing operations contrary to widely observed interna­
tional conservation regulations. Properly drawn, such meas­
ures would not violate the international trade obligations 
or commercial policy of the Cnited States. 1Yhile the use of 
trade sanctions is generally inconsistent with our obligations 
and policies, it is recognized as appropriate to apply limited 
restrictions to trade to achieYe comparability between the 
treatment afforded domestic and foreign interests in carrying 
out such conservation regulations. 

This is of course exactly what the Committee has done in revising 
the legislation. 

The extent to which fish products may ue subjected to a general 
embargo within the frame,rnrk of Article XX of GATT as opposed 
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to an embargo covering only the species protected by an international 
conservation program has not been resoh·ed by the Department of 
:;tate. For this reason Section 8 (a) expressly rerngnizes the potential 
limitations imposed upon the President by GATT. 

The Committee is of the strong opinion that Article XX of GATT 
does not limit the President to declaring an embargo upon Danish 
salmon, for example, but that the President may embargo all Danish 
fishery products in order to emphasize our opposition to Denmark's 
high seas salmon fishery. The monetary value of a single specie of 
fish may be insignificant thus nullifing the purpose of this legislation 
if such a narrow interpretation of the GA.TT conservation provision 
is adopted. 

In the case of Atlantic Salmon, Danish exports to the United States 
totalled 54:,365 pounds in 1970 worth $63,844.00. Imports of all Danish 
fish products totalled 31,656,000 lbs. valued at $10,543,298. The impact 
of losing ·a 10 million dollar market as opposed to a 63 thousand 
dollar ma1:ket is obvious. 

The Committee sincerely hopes that it will not be necessary for the 
President to invoke the powers granted by this legislation. Yet, if any 
nation refuses to cooperate with sound international conservation mea­
sures, it _should expect that the President will act promptly and firmly. 

Section 8 ( b) requires the. President to notify the Congress of any 
action taken pursuant to a certification by the Secretary of Commerce. 
This information shall be furished within 60 days of such certification 
and if the President has not utilized the authority granted by Section 
8 (a) he shall inform the Congress of the reasons therefore. In a similar 
vein if any import prohibition does not extend to all fish products of 
the offending country, he must advise Congress of the reasons for 
such a partial embargo. 

In view of the State Department's inability to furnish the Com­
mittee a definitive interpretation of Article L""C of GATT, the Com­
mittee considers this reporting provision essential to its oversight 
responsibility. It will also insure that the Congress is made aware of 
the failure of any foreign country to abide by an international fishery 
conservation program. 

Section 8 ( c) declares it to be lmlawful for any person subject to the 
jurisdiction of the United States knowingly to bring or import into 
the United States any fish products prohibited by the Secretary of 
the Treasury. 

Section 8 ( d) establishes fines for violation of this section; provides 
for forfeiture of illegal imports and proYides for general application 
of the customs laws. 

Section 8 ( e) vests enforcement responsibilities in the Secretary of 
the Treasury and prO\·ides for issuance of warrants, arrest and seizure. 

SC'ction 8 ( f) authorizes the Secretary of the Treasury to prescribe 
n•;..ri1lations to implement this section. 

SPction 8(g) defines the terms "person,': "t;nited States," "interna­
tion:tl fishery ronse1Tation progrnn0 and "fish products_:: 

The tC'rm "Fnited StntC's' · has been amended to exclude those areas 
whC'n' the Drpartnwnt of the Treasnry does not have customs enfo1·cp­
ment jurisdiction. This is in accord with the Tre:1sury report. 

The trnn :'internationa 1 fishery consen-.-:.tion program': auopted by 
the f'ommittre i11 li t•u of the rrstrictfrc language "domestic conserva­
tion proi:rrams of .Atlautic salmon of Xorth American origin:' is de-
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fined to inclnde> any ban, restriction. rcg-uln tion or otlwr r,;Pusm•p i 11 

force pmsuant to a mnlti-lateral agreement to which the rnitPd :,;;t.atcs 
is a party, the purpose of which is to conserve or protrct th<> li 1:i11g-
resou rcrs of the sea. . 

The> Committr-e wished to be absolutelv certain that the ICXAF ban 
on the taking of Atlantic Salmon now "in force "·ould qualify under 
the foregoing definition. 

The Department of State advised the Committee as follows: 
The l!)fi!') annual nweting of the International Commisaion 

for the "Northwest Atlant1c Fisheries adopted a proposal to 
institute a total ban on fishing for salmon within the entire 
conYention area outsick national fisheries limits. That pro­
posal was then referred to goyernmcnts for accepr:rnce or 
1·pjection. On Drcemb<·r l!l. 1960 n Protocol to the Conventio11 
<>ntercd into force which changed the procedure for entry 
into force of such fisheries regulatory proposals. The Depos­
itary Government suggeste,d that the new procedure be ap­
plied to outstanding regulatory proposals, such that for a 
total ban on salmon fishing, in the absence of objectives. 
l'"nder this new procedure the total ban became effecti.-e on 
April H. 19i0 for 11 members of the Commission. They are 
Canada. Franc<>. Iceland. Italy. Poland. Portugal, Romania, 
Spain. USSR. 17K, and US.A. The proposal subsequently be­
came effectivP for .Tapnn when it adhered to the Convention 
on .Tnh- 1. 1~70. The ban did not take effect for Denmark. 
thP Fecleral Republic- of GPrmany. and ~orway which pre­
sented ol>jections to it under the ProtocoFs pro\·isioHs. l\o 
formal ol>jections were lo<lgcd to the Depositary Gon~rn­
llll'nfs interpretation although so111e ,1uestions \\'ere rai~d as 
to its legality. Howeyer, it should be noted that both the l!l70 
nmi HJ71 comprnmise proposals on salmon a<lopted Ly the 
( 'omm issiou spel·itica lly recogni✓,e the e~istence of the l>an. 
Hoth of tlwse t.:cmpromise proposals wrrn adopte<l. with an 
ahirmati ve rnte by the three nations which had objected to 
the ban. Accordingly, tlwre can be no doul>t that the ban is in 
effect for 12 of the 1:3 nations which are members oi the 
Commission. 

We consider that this regulation constitnte,s an interna­
tionally agreed conservation measure which is widely ob­
served and which could serve as the Lasis for restrictions on 
imports from nations failing to abide by this conser,ation 
measurn under legislation which might be adopted along th~ 
lines suggested by the Department in its report of July 71 
1971 on H.R. 3304. I should note, however, that the Depart­
ment docs not consider that the substitution of a phrase con­
cerning proposals adopted by the Commission for the prcseni 
wording of the bill on domestic conservation programs would 
suftice to modify the bill along the lines suggested by the 
suggested by the Department. Rather, it is Olll' view tlrnt a 
clean bill would have to be dmfted along the lines suggested 
by the Department to overcome our objecions to H.R 3304. 
The Department would be pleased, I am sure, to assist the 
Committee in preparing such a clean bill, together with 
the other interested agencies of GovcmmC'nt. 
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It is our view that such a clean bill, if properly drafted, 
would apply retroactively to sneh conservation measures 
( which would have to be define<l in the bill) already in 
effect at the time of enactment of such legislation. That is 
to say, the pro,·isions permitting restrictions on imports of 
fish or fish products to the United States w·ould not apply 
only to conservation measures adopted subsequent to its en­
actment. The purpose of such legislation would be substan­
tially defeated if it were only to apply to future regulations. 
It might be desirable, however, to include in the bill a grac£ 
period before its provisions could be implemented with re­
gard to internationally agreed conservation regulations al­
ready in effect in order to allow nations not observing them 
to review their position. It is our understanding that such 
import restrictions might be applied to any nation not observ­
ino- widely observed international conservation regulations, 
whether or not they were members of the international com­
mission or partirs ·to the international agreement adoptillg 
such regulations, an<l whether or not they as a member of the 
international commission or party to the international agree­
ment were within their rights in the commission or under the 
agreement in declining to accept the consernttion measure in 
question. 

Similarly tlH' D<'p:ntm<'nt of ComnwrcP~ Xationn l Oc<'anic and 
Atmosph<'1·ic .A.<lministrat ion~ stated: 

In l'<'Sponsl' t0 youi' ll'ttl'i- of .T11ly Li. Hl71. J'('garding- tlw 
tl'stiinony of Mr. "\Villiam T ,• nv on H.R :330L on .July s . 
rn,1, I am happy to reaffirm l\ir. Terry's testimony to· the 
effect that there is now in force an ICN AF Lan on high seas 
fishing for .Atlantic salmon and that. assuminf~ th<' rPtro­
actin~ charactPr of the h•gislation. tlH' existenc<' of this ban 
would. undel' th<' knns of H.R. 3804. authol'iZ(' thl' Pr<•sidPnt 
to impose sanctions against countril's whic:h do not abidt> bv 
that ban whether or not thev Ul'l' members of ICXAF aati 
whl'ther ot· not . if members off CK AF, they have not accPptP<l 
the ban. 

It does occur to me that some question may arise as to thr 
extent to which such an inkrprl'tation of thl' statntr wo11ld 
be consistent with the international law on treaties, but on 
this point we would defer to the Department of Statr. 

'''1th regard to the retroactiYc char:wte1· of H.R. g30.:i.. we 
would lun·p no objection to its being interpr<'tc,ct as apph;ing 
to measures in force on the date of its enactmt>nt. •• ·-

Ir1 comnH'nting npon the broadP1wd concept of an int<'rnational 
co11sC'1Tation ml'nsnre, Dt>partnll'ntal witill'SSPS f1·<'f[ll<'ntly prdased 
that concPpt with th<' tPrm "widely held," appar<'ntlr StW"t'sti1w that 

l • I l "' • ll • O M 0 a Sll )Sta,~tia l1\llll}~l' Oi ~'.Olllltl"ll'S m1_1st :_u l('I"(' to a const•rrntio11 pro-
gram before the Urntrd StatPs may gn·e 1t such credence as to warrant 
tile imposition of tracl<' sanctions for its brea-::-h. The Committee doPs 
not accL'pt such a notion hut believes rnther that all mnlti-htera l con­
sernttion agreements, be there 3 or 15 signatory nations, stand on an 
l'q11al footing. The key to the application of this ll'g-islation is :10r 
thl' lllllllbL•r of signatories but whethPt' the COHSl'n-ation me1:su1·e is 
1n fore<' pHrs11a11t to the agn·ement"s t<•rms. 
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The term "fish products" includ<.'s the whole fish and all prodnrts 
thcr<.'of as for example fish sticks, fillets, oil and flour. The tt>rm a ls0 
t- mbraces marine mammals. The definition makes it clear that eountrv 
of final export to the United States is not relevant. It is fish prodnets 
taken by fishing vessels of an offending country which may be <lPni<'d 
entry into the United States. The fact that such fish arc shippt·d to 
,1, third country for processing or packaging before export to the 
Fnited States would not alter their status. Should the Committee 
cktermine that offending countries are attrmpting to circumvent the 
thrnst of this lC'gislation by employing non-national flag fishing ves­
S(•ls or by any other subterfuge, appropriate steps will be taken. 

CosT OF THE LEGISI,ATION 

Inasmuch as this legislation is permissive it is not possible to esti­
mate what additional Customs enforcement personnel or funds might 
be required. It is not anticipated that the enactment of this legislat10n 
will require additional appropriations for the Department of 
Commerce. 

CHAXGES IN EXISTING LA w l\LrnE BY TUE BrLL, AS REPORTED 

The bill, as reported, does not change existing law. 

Hon. EowARD A. GARMATz, 

DEPARTMENT OF STATE, 

Washington, D.O.,July 7, 1971. 

Chairman, Committee on Merchant ill ari11e and Fish eries, H ousc of 
Representati-ccs, Washing ton, D .0. 

DEAR MR. CuAIR~IAN : Your letter of February 19, 1971, requested 
the views and recommendations of the Department of State on H.R. 
3304, u. bill to amend the A.ct of August 27, 1954, to conserve and pro­
tect Atlantic salmon of North American origin. The bill would pro­
hibit the importation into the United States of fish products from any 
foreign country whose nationals conduct fo;l1ing operations in a man­
ner which diminishes the effectiveness of domestic conservation pro­
grams for Atlantic salmon of North American origin. 

The Department agrees with the objectives of H.R. 3304 to pro­
mote the conservation of Atlantic salmon. It is nevertheless opposed 
to the enactment of the bill as drafted because unilateral action along 
the lines proposed could interfere with efforts in which the United 
States Govemmcnt is engaged to achieve long-term intPrnational 
agreement on conservation measures applienblP to Atlantic sal­
mon through the International Commission on Northwest Atlantic 
Fisheries. The interim measures adopted by the Commission, while not 
full~- satisfactory to the United States as a long-term solution to this 
problem, have halted the previous rapid increase in exploitation of 
Atlantic salmon on the high seas and have provided support to the 
domestic conscn·ation program. The Department favors pursuing 
the route of negotiations as long as prospects appear favorable for 
achieving our goals. 

The unilateral application of an embargo on all fish products from 
countries because of failnre of their nationals to follow United States 
consc>rvation rnles for Atlantic salmon would subject the United 
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States to demands for compensation or threats of retaliatory action 
against American exports b_v the affected countries. It would be main­
tained that the embargo was contrary to our commercial agreements 
and in particular to the General Agreement on Tariffs and Trade. 

The proposed legislation would apply to a single conservation 
problem and to a very limited number of countries. There are a num­
ber of other important fisheries conservation problems facing the 
l1nited States which also must be dealt with. Implementation of in­
ternationally agreed fishing rules may encounter difficulties if foreign 
fishermen operating in conflict with these rules have unqualified ac­
cess to markets of those abiding by the rules. Consideration might be 
!!ivcil, therefore, to the adoption of appropriate measures applicable 
to nations conducting their fishing operations contrary to widely ob­
served international conservation regulations. Properly drawn, such 
measures would not violate the international trade obligations or com­
mercial policy of the United States. ,vhile the use of trade sanctions 
is_ generally incor~sistent with ot~r ?bligatio~s [_l,nd policies, it is recog­
mzed as appropriate to apply limited restnct10ns to trade to achieve 
comparability between the treatment afforded domestic and foreio-n 
interests in carrying out such conservation regulations. 0 

::\[e:lSHrPs adopted for this purpose, of course, should assure that 
the American market remains open to fish suppliers of all nations 
abiding by the internationally agreed conservation rules binding on 
.\merican fishermen. The mensures, moreover. to best serve the over­
all interests of our country shonld be applied with discretion. The 
President should have the authority to determine in individual cases 
tlrn extent of tlw :irtion which ,rnuld. consistenth· with our interna­
tional obligations, hl' nppli0d to the importation ·of fisher:v products 
from countries not applying the widely observed conservation rules. 
In addition, any such measures should be designed to minimize the 
ndministrative and enforcement rroblems that could arise; the De­
p!tt1:ment of State d!'fers to the views of the other interested agencies 
in this respect. 

The Office of Mana~ement and Budget advises that there is no ob­
jC'ction to the submission of this report from the standpoint of the 
Administration's program. 

Sincerely, 
DAVID M. ABSHIRE. 

AtsBistant Secretary for Congressional Relriiion -~. 

Gi:xi-.:n .. \L Coc x~u, OF nrn DEr.\RTMEXT OF Co::m,rnncE, 
Washington, D.C., August 3, 1971. 

Hon. EnwARD A. G.\RU.\TZ. 
Chairman, Committee on Merr.ha·nt lllarine and F·ishe1ie8. 

ll uu.~e of Re7n·e-~e11tati·l'es, lVashington, D.C. • 
DMn )fo. CHAUDL\X: This is in further reply to your request for 

thl' Yirws of this Ikpnrtmrnt with respect to R.R. 3304, a bill to amend 
thr. .\ct of .Au~rust 27, l!:lii4 ( commonly known as the Fisherman's Pro­
~rctivc _.'.\..~t) to conserve and protect Atlantic salmon of North Amer­
'.Can or1gm. 

II.R. :):{O-l: woulcl amend the nnrelated Act of August 27, 1954, by 
ad<lin~ anthorit,v to place an embargo on imports of fish products from 
_any forrigH eountry fmmd to bP "conducting fishing operations in a 
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mmrner Oi' in such circumstrmces which diminish the effPctiveness of 
domestic consl'rvation programs of Atlantic salmon of North ~1?~r­
ic11n origin." The SC'crctary of Commerce would have responsib1hty 
for certifying to the S<'cretary of the Treasury when such fishing; op~r­
ations were being conducted, and the latter would have responsibility 
for instituting and enforcing the embargo. . 

"'\:r e believe the bill should be amended by replacing the words •.'do­
mestic conservation programs of Atlantic salmon of North American 
origin'' on page 2. lines 4 and 5, with "conservation proposals for At­
lantic salmon of the International Commission for the No1thwest At­
lantic Fisheries.:' Furthermore: we arc not completely satisfied that a 
total embargo is warranted at this time. Possibly some lesser action 
should be prC'scribed initially~ allowing the United States to assess the 
pfl'ectiw1wss of this kind of measur0. In addi tion we recognize that a 
man<latol'y Pmbargo has broad foreign policy implications on which 
issnl' Wt' elder to the Department of State. 

"\-Ve agree with the intent of the proposed legislation. We believe, 
however, that any action taken in regard to this problem should be 
related to international rather than domestic conservation programs. 
Intcrna.t ional cooperation is essential if salmon arc to be conserved 
during migrations on the high seas n·hich are free for the use of all 
nations. The United States is actively supporting work within the In­
ternational Commission for the Northwest Atlantic Fisheries 
(ICXAF) to d0,-elop a high seas salmon conservation program in 
the ar0a where salmon of North American origin migrate. This Com­
mission has authority to coordinate and develop high seas fisheries 
conservation prnp:1·ams by its 15 member nations, which include the 
principal countries fishing in the Northwest Atlantic. 

At its A.nnual Meeting in 1970, ICN AF proposed a freeze on high 
seas salmon catches or fishing effort in the North Atlantic at the 1969 
level. (In our view salmon fishing should only be permitted in the 
coastal and inshore areas where salmon return in the spawning season 
so that suflicient escapement for spawning purposes to home streams 
ca.n be assured.) "'\Vhile we continue to favor a complete ban on high 
~·e?.S fishing for salmon, we have Stlpporte<l the freeze on high seas 
salmon fishing activities as proposed by ICNAF as an important first 
step toward more effective controls. The proposal in ICNAF was also 
supported by the principal countries taki11g- Atlantic salmon on the 
high seas such as Denmark and Norway, and will become binding 
upon them early this year unless their Governments file formal ob­
jections. We have no indications at the present time that they plan 
such objections. 

There is, of course, no certainty that an embargo on the products of 
the fisheries of a country that refuses to cooperate with the conserva- . 
tion measures described above would be effective to accomplish the 
desired results. The loss of U.S. markets for fishery products, how·­
ever, would have definite impact on the fishing industries of countries 
that have been involved in the high seas fishery for Atlantic salmon. 
(U.S. imports of fish and fishery products in 1969 from Norway 
totaled $30.5 million, and from Denmark $9.0 million.) 

It is useful to note that a similar approach was taken in the Tuna 
Conventions Act of 1950, as amended (16 U.S.C. 951-961). That Act 
nuthorizes. e.g., an embargo on imports of certain specie:;; of tuna from 
countries whose yessels ad " in such manner or in snr:h ciremnstnnce~ 
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ns would tend to diminish the effectiYcness of the conservation recorn­
rnendations" o-f the Inter-American Tropical Tuna Commission. 

,Ve note that in describing the commodities subject to the prohibi­
tion against importation, the bill uses the term "fish products" in ten 
phtees. On page 5. line 3, the term is changed to read "fish food prod­
ucts." The reason for this distinction is not apparent. 

:Moreover, there could be a problem with the interpretation of thr. 
term "fish products.=' Some fish is imported into the United States 
with a minimum of processing and in order to make it clear that "·hole 
fish is inclnded in the term describing the commodities subject to im­
port prohibition we recommend that m the ten pla<'es -n·here the term 
"fish products" appears and the one place "·here the term "fish food 
products:' appears, that there be substituted the term "fish or fr::hery 
products." Such amendments would avoid any real problems of inter­
pretation. 

Enactment of the proposed legislation would not of itself create 
any impact on the environment, such as to require an environmental 
impact statement under the provisions of section 102 (2) ( c) of the 
National Environmental Policy Act of 1969. 

"\Ve have been advised by the Office of Management and Budget that 
there would be no objection to the submission of this report from the 
standpoint of the Administration's program. 

Sincerely, 
WILLIAM N. LETSON, 

General O Oltnsel. 

U.S. DEPARTMENT OF TUE INTERIOR, 

O:E'FICE OF THE SECRE'l'.\RY, 
W cl8liington, D.O., May f21, 197'1. 

Hon. Eow.\no A. G,\.RMATz, 

0 lw.irman, 0 ommittee on Merchant 111 arine and F islie1~ies, 
Fl ou8e of Rep·resentalire8, Washington, D.0. 

D1-:.rn )fo. C11.umuK : This responds to your request for our com­
ments on R.R. 3a04, a bill to amend the Act of August 27, H);:i4 ( com­
monly known as the Fishermen's Protective Act) to conserve and 
protect Atlantic ~almon of North American origm. Our comments 
1lpply as well to H.R. -!()28 and R.R. 7272, identical bills also pending 
before you1· committee. 

H.R. 3;104 would add a new section to the Fishermen :s Protective 
..:\.ct of l!l67 (fi8 Stat. 883, as amended; 22 U.S.C. 1!>71-1977). Under 
that sectitm, the .Secretary of the Treasury would be directed to pro­
hibit the importation of fish products from a foreign country certified 
by the Secretary of Commerce to be "conducting fishing operations in 
a manner in such circumstances which diminish the effectiveness of 
domestic conservation programs of Atlantic salmon of North Ameri­
can origin". Graduated fines for first and subsequent violations of 
such prohibition would be imposed against persons subject to juris­
diction of the United States. Responsibility for enforcement is assigned 
to the Secretary of the Treasury, with actions cognizable in the 
Distri<'t Courts of the Cnited States, the highest court of its territories 
and possessions, and the High Court for the Trust Territory of the 
Paeific Islands. 
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This Department has long recogni;,;ed that wasteful fishing on the 
.AtLntic high seas constitutes a grnve threat to our domestic salmon 
resource, a!ltl that domestic consen-ation, in which we are vitally in­
terested. v:oulcl be to no avail in the absence of effective int~rnat10nal 
regulation. In quest of such regulation, the United State:; h.-,s pa1-tici­
pated sinc-e l!)iiO as a member of the Intemational Commission for the 
Kortlme~t ~\.tlantic Fi::;heries. As the Committee is no doubt aware, the 
Commission is charged with investigation, protertion and conservation 
of the fi sheries of the Northwest Atlantic, and has functioned ,vith 
c:onsicleruble success to coordinate the fisheries conserYation programs 
of its Li member nations. ·while it remains our ultimate objective, and 
that of most memLer nations, to ban all high seas fishing for salmon, 
\Ye have sought to impo::;e quantit:1tiYe re::;trictions on the high seas 
exploitation of ..:\.tlantic salmon. Iu l'.J6!), a total of l ,20J metric tons 
were take!'. in the high seas off west Greenland, primarily by Den­
mark and its dependencies (924 tons), Nonmy (Z50 tons), and Swe­
den (M tons). This catch was twice the si;,;e of that in 1!)68, and had 
mcreased from 36 tons in 1965. 

At its lfl70 nnnnal meeting, ICN.AF adopted additional regulatory 
proposals for the control of high seas fishing by Denmark and Norway. 
Tlwug-h a total han mis adopted in l!)(j!), it has not been accepted by 
a aum!..iet· of member nations and interim measures were believed 
neceiisary. Such intenm limitation::; have therefore been accepted by 
all member nations for lD71. In addition, ICN AF and the Inter­
na tional Council for the Exploration of the .Sea (ICES) have formed 
:t ,Joint. Working Party to assess the effects of high seas fishing on the 
honic ,-rater catc:hes of Atlantic salmon. This group, including a biolo­
o·ist from our Bureau of Sp01t Fisheries and ·wildlife, has been 
lmmlicapped by a lack of scientifie data 011 which to base its evaluation. 
The 1Yurking P:11ty has proposed tt large international tago-inu and 
research effort for 1972, and will urge participating countries to in­
crease home ·water research activities. 

·within the context of this increasingly successful international 
off ort, we cannot recommend the adoption of a unilateral embarao, 
such as would be authorized by H.R. 3304. The Department of St~te 
is, of eonrse, best qualified to assess the impact of an embarao upon 
relations with ICN ~\.F nations and other members of the world com­
munity. 1Ve believe, however, that such action could be inconsistent 
with United States policy to seek world-wide protection of fish and 
,,:ildlife resources through international agreement, and that an em­
bargo would not be necessarily effective to reduce hiah seas exploita­
tion of ~\..tlantic salmon. It should be noted that th~ government of 
Denmark is aware of support in this country for economic sanctions 
and fearful that its friendly relations with the United States are i1~ 
jeopardy. 

_\.ta meeting with Danish officials last month, a distinguished dele­
gaJion from the private Commit.tee on the Atlantic SaJinon Emera­
ency (GASE advised of its opposition to a boycott or embarao. The 
(' .\SE delegation also attempted to distinguish the Baltic hi~h seas 
fi shery, of concrrn to European nations as a commercial r~ource, 
from that of the Northwest Atlantic, where the effect upon sport­
!ishin.,r is of interest to the United States and Canada. 

The Committee may be assured that this Department will accelerate 
it-s dl'orts to assure protection of the Atlantic salmon. These include 
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artive parti.cipation in ICNAF, as noted, an<l joint administration 
"·ith the States of enhancement programs under authority of the 
.Anadromons F ish Conservation Act. We appreciate the long standing 
ronr<> rn of :vonr Committee, and welcome the interest of conservation­
ists from all parts of the United States. Both. we are confident, will be 
helpful in attaini.ng the international regulation necessary to effective 
management of this important resource. . . 

The Office of Management and Budget has advised that there 1s no 
objection to the presentation of this report from the standpoint of the 
A<lministration's program. 

Sincerely yours, 
HARRISON LoEscn, 

AsS'istant Secretary of the Interior. 

DEPARTMENT OF AGRICULTURE, 

Hon. EDwARn A. GARMATz, 

OFFICE OF THE SECRETARY' 

Washington,D.O.,July7,1971. 

Chairman, Oom;mittee on Merchant Marine and Fis hems, 
House of Representatives. 

DEAR :MR. CHAIRMAN: This is in reply to your request for our com­
ments on H.R. 3304, a bill "To amend the Act of August 27, 1954 
( commonly known as the Fishermen's Protection Act) to conserve 
and protect Atlantic salmon of North American origin." 

This Department defers to other agencies more directly concerned 
for specific recommendations on the proposed bill. 

The bill provides that, when the Secretary of Commerce determines 
that nationals of a foreign country are conducting fishing operations 
in a manner ·which diminishes the effectiveness of domestic conserva­
tion programs of Atlantic salmon of North American origin, the Sec­
retary of the Treasury shall prohibit the importation into the United 
St.ates of fish products of the offending country. The prohibition would 
also apply to fish product processed by persons subject to the jurisdic­
tion of such country and transshipped through third countries to the 
United States. The bill establishes penalties for the violation of the 
import prohibitions. 

The Office of Management and Budget advises that there is no objec­
tion to the presentation of this report from the standpoint of the Ad­
ministration's program. 

Sincerely, 
J. PHIL CAMPBELL, 

Acting Secretary. 

DEPART:c\-IENT oF HEALTH, EDuc ATrnN, AND vVELFARE, 

Hon. EDWAIU) A. GAm.L\TZ. 

July 13, 1971. 

Ohafrman, Oomrnittee on L1i erchant JI arine and F,islteries, House of 
R epresentatives: lV ashington, D.O. 

D E.\R MR. C n AlR1\L\X : This letter is in response to your request of 
February 19, 1V71, for a report on H.R. 3304, a bill to amend the Act 
of August 27~ 1V54 ( commonly known as the Fishermen's Protective 
Act) to conserve and protect Atlantic salmon of North American ori-
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gin, and your request of March 31, 1971, for a report on H.R. 6413, a 
bill "To amend the Act of August 27, 195-1 ( commonlJ' known as the 
Fishermen's Protective Act), to strengthen the provis10ns therein re­
lating to the protection of United States vessels on the high seas." 

Our views on these bills are substantially those expressed in our re­
port to you of this date on H.R. 978. 

Sincerely, 
(s) ELLIOT L. RrcnARDSON, 

Secre'tary. 

DEPARTllENT OF HEALTH, EDUCATION, AND WELFARE, 
Ju/;y 13, 1971. 

Hon. EDWARD A. GABMATz, 
Chairman, Committee on Merchant Marine and Fisheries, U.S. HOU8e 

of Representatives, Washington, D.C. 
DEAR MR. CHAIRMAN: This letter is in response to your request of 

February 16, 1971 for a report on H.R. 978, a bill to amend the Act of 
August '.!.7, 1954 ( commonly known as the Fishermen:s Protective Act), 
to strengthen the provisions therein relating to the protection of 
United States vessels on the high seas. • 

The bill provides that if the Secretary of State determines that a 
foreign country will not pay claims or is not negotiating in good faith 
after action has been taken by the Secretary of State under Section 5 
of the Fishermen~s Protective Act, he shall certify such fact to the 
Secretary of the Treasury. Section 5 of the Fishermen's Protective 
Act provides that the Secretary of State shall take such action as he 
may deem appropriate to make and collect on claims against a foreign 
country for amounts expended by the United States because of the 
seizure of a United States vessel by such country. The Secretary of the 
Treasury would then be required to prohibit the importation of any 
fish or fishery products caught or processed by any person subject to 
the jurisdiction of the offending country including fish or fish products 
transshipped through third countries to the United States. l;nder the 
bill it would also be unlawful for any person subject to the jurisdiction 
of the United States to knowin~ly import or cause to be imported into 
the United States such fish or fish products. 

Enforcement of the provisions of this bill would be the responsibility 
of the Secretary of the Treasury. Any person authorized to carry out 
enforcement activities involving provisions of this bill would be em­
powered to execute any warrant or process issued by any officer or court 
of competent jurisdiction. 

All fish or fishery products brought or imported into the United 
States in violation of the provisions of this bill would be subject to 
forfeiture. Seized fish or fishery products could be disposed of pur­
suant to the order of a court, or, if perishable, in a manner prescribed 
by regulations of the Secretary of the Treasury. 

H.R. 978 does not directly affect the program responsibilities of the 
Department of Health, Education. and '\Velfare. Our only interest in 
the bill relates to the provision of Section 8 ( d) ( 5) which authorizes 
the Secretary of the Treasury to prescribe by regulation the manner oi 
disposing of perishable fish and fishery products which have been 
seized under the Act. We would assume that the regulations promul­
gated by the Secretary of the Treasury will be in accordance with the 
requirements of the Federal Food, Drug, and Cosmetic Act and the 
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regulations promulgated thereunder by the Food and Drug Adminis­
tration. 

With this exception, the Department defers to the views of other 
Federal agencies as to the need for legislation to amend the Act of 
August 27, 1954 ( commonly known as the Fishermen's Protective Act). 

We are advised by the Office of Management and Budget that th~re 
is no objection to the presentation of this report from the standpornt 
of the Administration's program. 

Sincerely, 
( s) ELLIOT L. RICHARDSON' 

Secretary. 

THE GENERAL COUNSEL OF THE TREASURY, 

Hon. EDWARD A. GARMATZ, 
Washing ton, D.G., July 7, 1971. 

Chairman, Oom;mittee on Merchant Marine andFuheries, 
11 ouse of Representatives, Washington, D.0. 

DEAR MR. CHAIRMAN: Reference is made to your request for the 
Yiews of this Department on H.R. 3304, to amend the Act of August 27, 
1954 ( commonly known as the Fishermen's Protective Act) to conserve 
and protect Atlantic salmon of North American origin. 

The proposed legislation would amend the Fishermen's Protective 
Act of 1967, as amended (22 U.S.C. 1971 et seq.), by adding a new sec­
tion at the end thereof providing that when the Secretary of Commerce 
determines that nationals of a foreign country are conducting fishing 
operations in a manner or in such circumstances which dimrnish the 
etfectiveness of domestic conservation pro~rams of Atlantic salmon of 
North American origin, the Secretary of c;ommerce shall certify such 
fact to the Secretary of the Treasury, who shall then prohibit the 
bringin~ or importation into the United States of ( 1) any fish products 
of the ottending country, and (2) fish products processed by any person 
subject to the jurisdiction of said country and transshipped through 
third countries to the United States. It would also make it unlawful 
for any person subject to the jurisdiction of the United States know­
ingly to bring or import into, or cause to be imported into, the United 
States any fish products prohibited by the Secretary of the Treasury. 

It would provide punishment by fines, forfeiture of imported fish 
products, and condemnation and disposition under the Customs laws 
for forfeited property. The bill eharges the Secretary of the Treasury 
with enforcement responsibility, empowers United States courts and 
United States Commissioners to issue warrants or other enforcement 
process, authorizes searches of vessels and arrests of persons subject to 
jurisdiction of the United States when committing a violation in the 
view or presence of any enforcement officer or when the latter has 
reason to believe the vessel or person is in violation, and provides for 
seizures of fish products. 

The Department defers to the views of the Department of Com­
merce on the need for and advisability of the proposed legislation. 
However, extremely difficult enforcement problems would be likely to 
arise attendin<T the discovery and identification of importations sub­
ject to the prohibition of the bill, particularly "fish products processed 
by any person subject to the jurisdiction of said country and trans­
shipped through third countries to the United States." 
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The proposed legislation, at a minimum, should clearly define the 
class, status, and condition of persons who are to be deemed "subject 
to the jurisdiction of the offending country." By example, to show 
hypothetically the diverse prospects, it is pertinent that fishing and the 
processing of caught fish on the high seas or elsewhere may proceed 
under the flag of the country "A" employing a vessel master of country 
"B" with crew owing national allegiance to countries "C" and "D'\ 
usin<Y a -vessel chartered to a person, company or corporation of coun­
try'~", involving transfers to a processing mother ship under the flag 
of country "F", and in country "G" eventual transshipment of the 
product to the United States on a cargo vessel of country "H". 

The Department believes that enactment of H.R. 3304 would lead 
to additional and extremelv burdensome administrative and enforce- . 
ment problems. . • 

The_ Customs territory of the United States within the Bureau of 
Customs' eJ1forcement jurisdiction comprises the 50 States and the 
Commonwealth of Puerto Rico. The Virgin Islands (F.S.) is outside 
the Customs territory of the United States, although it. is under the 
Department's jurisdiction for Customs purposes. The Bureau of Cus­
toms exercises no Customs enforcement responsibilities in the remain­
ing areas included in the definition of the term "United Stati!s" in the 
bill. Therefore, appropriate provisions for enforcement responsibility 
in territories and possessions other than Puerto Rico and the Virgin 
Islands (U.S.), in the Canal Zone, and in the Trust Territory of the 
Pacific Islands should be added to the bill, in the event it receives 
favorable consideration. 

The Treasury Department would be happy to cooperate with the 
Committee in drafting language that would r11inimize the administra­
tive and enforcement problems outlined above. 

The Department has been a<h-ised by the Office of :Management and 
Budget that there is no objection from the standpoint of the Adminis­
tration's program to the submission of this report to your Committee . 

Sincerely yours, 
Roy T. ENGLERT, 

Acting General Counsel . 

On'ICE OF Tl IE DEPPTY ATTORNEY GENERAL, 

Hon. Eow.\RD A. GAR!i-L\TZ, 

lVashingt011, D.C.,,hily 8, 1971. 

Chairrnan. Committee on il!e1'chant Marine and Fi8heries. House of 
Representatives, Washington, D.C. • 

DEAR MR. CHAIRMAN : This is in response to your request for the 
views of the Department of .Tustice on H.R. 3304, a bill "To amend 
the Act of August 27, 195-! ( commonly known as the Fishermen's 
Protective Act), to consen·e and protect Atlantic salmon of North 
American ori!?'in." • 

Under the Act (22 U.S.C. 1971 et seq.), as amended (Pub.· L. 90-482, 
82 Stat. 729), when an American-flag vessel is seized by a foreign 
Nnmtry on the ground ofright~ or claims to tPrritorial waters or on 
the high seas which are not recognized by the United States and a fine, 
license or registration fee, or other direct charge must be paid to 
secure the vesseFs release, the Secretary of the Treasury reimburses 
the owners for such costs. For a four-year period beginning in 1969 
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the Act also authorizes the establishment of a guaranty fund for com­
mercial fishing vessels. The fund is administered by the Secretary of 
Commerce and financed through fees paid by participating vessel 
owners and appropriated funds. This program reimburses such owners 
for certain losses suffered as a result of the seizure and detention of 
such vessels while operating in disputed international waters, includ­
ing (a) damage, destruction, loss, or confiscation of the vessel and its 
gear, (b) market value of fish spoiled or confiscated, and ( c) not more 
than 50% of lost gross income. 

The Act directs the Secretary of State to take appropriate action 
to collect claims against a foreign country for amounts expended by 
the United States under the Act because of the seizure of a ,·essel 
by a foreign country. Ii' such claim is not paid within a specified 
period, the Secretary withholds, pending such payment, an amount 
equal to such payment from any funds programmed during a fiscal 
year for assistance to the government of such country. Amounts so 
withheld do not constitute satisfaction of such claims. 

The bill would add to the Act a new § 8. It would J?rovide that if 
the Secretary of Commerce certifies that fishing operat10ns of foreign 
nationals diminish the effectiveness of domestic conservation progrr,ms 
of Atlantic salmon of :~forth American origin, the Secretary of the 
Treasury shall prohibit the importation into the United States of 
fish or fishery products from the foreign country whose nationals en­
gage in these practices. The bill makes detailed provisions for the 
enforcement of such embargoes by fines and forfeitures in accordance 
with the customs laws, except as otherwise provided in the bill. 

Whether this legislation should be enacted involves policy consid­
erations as to which the Department of Justice defers to the Depart­
ments of State and Treasurv. There is attached a memorandum of 
technical comments on the bilL 

The Office of Management and Budget has advised that there is no 
objection to the submission of this report from the standpoint of the 
. \.dministration~s program. 

Sincerely, 
RICHARD G. KLEINDIENST' 

Deputy Attorney General. 

:\fEMORANDUM OF TECHNICAL Co:11:MENTS AccoMPANYING THE REPORT 
OF THE DEP.\RTIIENT OF JUSTICE ON R.R. 3304 

1. On page 1, lines 3-7, change to read: "That the Fishermen's 
Protectfre Act of 1967 (68 Stat. 883, as amended, 82 Stat. 729) is 
amended by inserting at the end thereof the following new section:" 

2. On page 3, line 14, substitute for the word "highest" the words 
"United States~', so making it plain that the judges of the territorial 
courts there referred to are those of the district courts of the Virgin 
Islands and Guam, 48 U.S.C. 1405x and 1424, respectively. 

3. On page 3, line 15, substitute for the word "court" the ,rnrds 
"courts ot Ame~ican Samoa and". On June 2, 1967, the Secretary of 
the ~nterior ra_tifi~d and appro_ved, with an immaterial exception, the 
Rev1s_ed Constitut10n of A.m~ncan Samoa which by its terms became 
effective on July 1, 1967 . .Article III,§ 1, thereof established the HiO'h 
Court of American Samoa. 0 
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4. On :page 4, line 10, delete the words ,"this provision of''. 
5. Sect10n 8 ( d) ( 6) would expressly except from the provisions of 

28 U.S.C. 2464 a stay of execution of process by the United States Mar­
shal or other officer in seizures of fish and fishery products m1der § 8. 
That statute and the implementing Supplemental Admiralty Rule 
E ( 5) ( c) of the Federal Rules of Civil Procedure establish a uniform 
procedure for such stay in seizures of property in an admiralty case 
upon the filing of a bond or stipulation in a specified amount. Under 
this procedure property in the Marshal's custody may be released 
forthwith upon his acceptance of a bond or stipulation signed by the 
party on whose behalf the property is detained or his attorney. 

Ordinarily this procedure avoids the necessity for first obtaining the 
approval of the bond or stipulation by the district court. If the Rule 
were applicable to seizures under § 8, the Marshal could promptly re­
lease the fish and fishery products, generally perishable commoditiesi 
upon his acceptance of a bond or stipulation signed by the United 
States Attorney. . • 

Section 8(d) (6) would, however, provide that such bond or stipu­
lation for such release of fish and fishery products seized under § 8 
must first be approved by the judge of the court or the United States 
Commissioner having jurisdiction of the offense. In some districts he 
may only be available at a place some distance from the port where fish 
or fishery products would be seized under§ 8 or to which they would be 
brought after seizure for execution of process. The power of the Su­
preme Court to prescribe rules of procedure for the federal courts exists 
only in the absence of a relevant act of Congress. See Palermo v. United 
States. 360 U.S. 343, 353n1(1959), and decisions there cited. 

Since~ 8(d) (6) would be a later enactment, it would supersede this 
rule in the case of seizures of fish and fishery products under § 8. 
In the absence of an adequate justification for denying the benefits of 
this Rule in the case of such seizures, the Department of .T ustice is of 
the view that~ 8(d) (6) should be deleted from the bill. Moreover, its 
deletion would result in the maintenance of a uniform procedure in 
cases of stays of execution in seizures of property. 

6. On page 5, line 14, change "its" to "their". 

1. 79 S.Ct. 1217. 3 L.Ed.2d 1287. 
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