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ANALYSIS OF THE CONST™~ 'TIONALLTY OF THE ADMINISTRATION'S
CHAPTER | VOUCHER PnurJSAL UNDER THE ESTABLISHMENT OF
RELIGION CLAUS! JF THE FIRST AMENDMENT

INTRODUCTION

On November 13, 1985, Secretary of Education William J. Bennett
unveiled proposed legislation to convert the Chapter 1 education -program
for disadvantaged schoolchildren, at least in part, into a voucher pro-
gram. Entitled the "Equity and Choice Act of 1985," the proposal would
permit the parents of children eligible to participate in Chapter 1 pro-
grams, at their option, to receive a voucher worth a proportionate share
of Chapter 1 funds and to use that voucher to purchase educational ser-
vices from public or private schools other than the schools In whose at-
tendance area the children live. In introducing the proposal, Secretary
Bennett salid the voucher plan would give parents of disadvantaged school-
children “rhe opportunity to choose the best avallable education for
their chil&ren" and “"encourage competition among all schools.” (The pro-
posal has been introduced 1in the Senate as S.1876 and 1in the House as
H.R.3g21.)

The proposal would permit the vouchers to be used to purchase educa-
tional services at sectarian as well as at nonsectarian private schools.
For that reason a question arises as to its consitutionality under the
establishment of religion of the First Amendment, which p;ovides that
"Congress shall make no law respecting an éétablishment of religion...."
That issue is the focus of this report.

SUMMARY OF PROPOSAL

Chapter | of the "Education Consolidation and Improvement Act of
1/

1981"" provides federal financial assistance to state and local educational

1 L. 97-35, Title VvV, Secs. 551-558 (August 13, 1981); 95 Stat. 464-

/ P
468; 20 U.S.C. 3801-3807.
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agencies to meet the special educational needs of children of low-income
families. State agency programs are targeted on migratory children, handi-
capped children, and neglected and delinquent childreé¥ while 1local
educational agency (LEA) programs are targeted on educationally deprived
children who live in school attendance areas having high concen;rations
of low income children.gf LEAs are charged with providing educational
services not only to eligible children who attend public schools but also
to those who attend private schools%/

The Administration's voucher proposal would add to this statutory
scheme a new option. Parents of an eligible schoo%child could recelve
an educational voucher worth a proportionate share of the LEA's Chapter I
funds for a given year and use that voucher (1) to pgrchase compensatory
services from a public school outside the child's school attendance area,
a public school outside the child's school diécrict, ér a private school;
(2) to pay part or all of the cost of tuition at any such school; or (3)
to p;}.both. In other words, parents of eligible schoolchildren could
use the vouchers to remove their children from the local school and send
them elsewhere, either just for compensatory services or as full-time
students. Chapter 1 would continue to require that LEAs provide compen-
satory services to eligible schoolchildren whose parents did not choose
the voucher option, but that requirement would not apply to the schools

attended by voucher childremn. Such schools would, however, have to meet

racial nondiscrimination standards set in the proposal.

2/ 20 U.s.C. 3803(a)(2).
3/ 20 U.S.C. 3805(b).

4/ 20 U.s.C. 3806. If state constitutional limitations prevent an
LEA from providing such services 4 ectly, the Sec ‘:tary is authorized to
bybass the LEA and make other arrangements for rovi n rv es to pri-
vate schoolchildren.
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CONS TUTIONAL ANALYSTIS

As noted above, a constitutional question under the religion clauses
of the First Amendment arises concerning the voucher plan because the pro-
posal would permit pareﬁts to use'the vouchers to pay fcr their children's
attendance at private sectarian schools. More specifically, the question
is whether such irdirect public aid to sectarian schools viplates the
establishment of religion clause of the First Amendment.

In Lemon v, Kurtzman, 403 U.S. 602 (1971) the Supreme Court first

articulated its now well-known tripartite test for establishment clause
cases:

First, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be
one that neither advances nor inhibits religion ...;
finally, the statute must not foster "an excessive
government entanglement with religion.”™ 1d., at 612-13.

Although the members of the court have become divided over the utilicty
and appropriateness of the test in some circumstances (see, e.xz., the

}
various opinions filed in Wallace v. Jaffree, 105 S. Ct. 2479 (1985)),

the Court continued to employ the test in its most recent decision in-
volving indirect public assistance to sectarian schools. Mueller wv.
Allen, 463 U.S. 388 (1983). .Thus, the test appears to remain the proper
framework for analyzing the constitutionality of the voucher program
under the establishmeﬁt clause. |

Neither the secular purpose nor non-entanglemént aspects of the test
appear to pose significant obstacles to the voucher proposal's constitu-
tionality. 1In its previous decisions in this area the Court has found ac-

the
5/

furtherance of the educational opportunities available to the young”;

ceptably secular a variety of legislative statements of purpose:

5/ Boar of Education v. Allen, 392 U.S. 236, 243 (1968).
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the promotion of "pluralism and diversity among ... public and nonpublic

6/
schools"? the protection of the public school system from being inundated
7/
by children abandoning nonpublic schools because of cost; the assurance of

8/
the "full development of the intellectual capacities of children™; and

the maintenance of private schools as a qualitative “benchmark” for the
public schoblé%/ The various purposes articulated for the Administration’'s
voucher plan--to increase the range of educational opportunities for eli-
gible children, to foster diversity and competition among participating
schools, to extend to non-affluent families the educational choice
already available to affluent ones, and to increase parental involvement
in Chapter I programs—--seem consistent with the purposes previously found
constitutionally acceptable by the Court.

Similarly, the non-entanglement aspect >f the test does not appear
to pose a significant barrier. | Previous decisions make clear that a
program benefiting sectarlan elementary and secondary schools cannot pass
muster under this aspect of the tripartite test if it involves public
authorities in "a comprehensive, discriminating, and continuing ...
surveillance” of how the program operates in the sectarian schools. Most
commonly the need for such surveillance arises where an aid program
involves materials or services that are not by their hature limited ex-

clusively to secular use and where the schools benefited by the program

are pervasively religious. Because "the State must be certain, given the

6/ Committee for Public Education v. Nyquist, 413 U.S. 756, 773
(1973).

7/ Sloan v. lemon, 413 U.S. 825, 830 (1973).

8/ Meek v. Pitt ger, 421 U.S. 349, 354 (1975).

9/ Mueller v. Allen, supra, 395.
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10/
Religion Clauses, that subsidized teachers do not inculcate religionm,"

it must under such circumstances, the Court has held, engage in a close
monitoring of how the public aid 1is used to be sure that 1t is not used
to promote rgligion. But that very surveillance, it has repeatedly held,.
unconstitutionally entangles church and staté%l/ No such administrative

entanglement, however, appears implicated by the voucher program. The
vouchers simply contain no restrictions as to use that would have to be
closely 7onitqred by public officials on the premises of sectarian

12

schools.

More problematic is whether the voucher plan might run afoul of the

primary effect aspect of the tripartite test., In Committee for Public

Education v. Nyquist, 413 U.S. 756 (1973) and Sloan v. Lemon, 413 U.S. 825
(1973) the Court held cvnconsti:utional two state tuition grant pfograms
benefiting parents of children éttending private, predominantly sectarian
schools. The New York program in Nyquist provided small tuition grants

k
to low-income parents of children attending private schools, while the

10/ Lemon v. Kurtzman, supra, at 619.

11/ 1d.; Meek v. Pittenger, 421 U.S. 349 (1975); Aguilar v. Felton,
105 S. Ct. 3232 (1985). -

12/ The non-entanglement test has also at times been said by the
Court to require that a program not have a “divisive political potential."”
That is, the Court has said that "political division along religious
lines was one of the principal evils against which the First Amendment
was intended to protect.” Lemon v, Kurtzman, supra, at 622. But the
Court has never invalidated an aid program solely because of its "divisive
political potential.” Moreover, in Mueller v. Allen, supra, the Court ap-
peared to hold that such an inquiry is appropriate only in cases involving
direct public aid to sectarian schools and that it is not appropriate in
cases involving indirect aid, i.e., aid that is channeled initcially to
parents and that reaches sectarian schools only as the result of indepen-
dent choices made by the initial beneficiaries. See Mueller, at 403-404,
fent. 11
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Pennsylvania program in §£252 provided somewhat more generous grants to
all parents with children enrolled in private schools. 1In both instances
the vast majority of the private schools attended--85 percent in Nyquist,
90 percent in Sloan--were sectarian. The Court rejected the argument
that the indirect nature of the aid rendered it unobjectionable under the

establishment clause: «++ the fact that aid is disbursed to parents
rather than to the schools is only one among many factors to be considered.”

Nyquist, supra, at 781. As a result, the Court found the same ccnstitu-

tional infirmity in both programs:

There has been no endeavor "to guarantee the separation between
secular and religious educational functions and to ensure that
State financial aid supports only the former...." By reimburs-
ing parents for a portion of their tuition bill, the State seeks
to relieve their financial burdens sufficiently to assure that
they continue to have the ption o send their children to reli-
gion-oriented schools.... (T)he etfect of the aid is unmistak-
ably to. provide desired financial support for nonpublic, sectarian
institutions. Nyquist, supra, at 783.

“eee(N)o matter how it is characterized its effect remains the same.
The ~ ate has singled out a class of its citizens for a special
econ 1ic benefit. Whether that benefit be viewed as a simple tui-
tion subsidy, as an incentive to parents to send their children to
sectarian schools, or as a reward for having done so, at bottom its
intended consequence 1is to preserve and support religion oriented
institutions. Sloan, supra, at 832,

In Nyquist the Court similarly held unconstitutional a New York program
providing modest tax benefits for moderate income parents of children
attending private schools: "...(I)nsofar as-such benefits render assis-
tance to parents who send their children to sectarian schools, their pur—‘
pose and 1inevitable effect are to aid and advance those religious

institutions.” Nyquist, supra, at 793.

More recently, however, the Court in Mueller v. Allen, 463 U.S. 388

(1983) upheld as constitutional a Minnesota program providing tax benefits

to the parents of both public and private schoole 1ldren. The program
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permitted parents, for purposes of computing their state income taxes, to
deduct from their gross income the educational expenses incurred by their
children in attending elementary or secondary school. Expenses eligible
for the deduction included tuition, textbqoks, fees, and transgprtaﬁion.
Despite the fact that about 95 percent of the private school students at-
tended sectarian schools, the Court rejected the constitutional challenge
that the program had a priﬁary effect of advanéing religion. Noting that
the courts traditionally give broad deference to legislative judgments on
tax matters, the Court stressed that in contrast to Nyquist, the Minnesota
deduction was "available for educational expenses incurred by all parents,
including those whose children attend public school; and those whoée children
attend nonsectarian private schools or sectaria private schools.” Mueller;
supra, at 397. T"(A) program ... that neucrélly provides state assistance
to a broad spectrum of citizens,” the Court asserted, “is not readily
SUbjéic to challenge under the Establishment Clausé.* lﬂ:'. at 398-99..
Moreover, it said, Minnesota substantially "reduced the Establishment Clause
objections to which its action 1Is subject”™ by providing benefits to parents
rather than direc;ly to sectarian schools: "Where ... aid to parochial
schools is available only as a result of decisiong of individual parents no
'imprimatur of state approval' (cite omitted) can be deemed to have been
conferred on any particular religion or on religion géneraliy." Id., at’
399. Fiﬁding no significanée in the argument that the deduction for tuition
meant that the bulk of the benefits under the program flowed to the parents
of private schoolchildren and through them to sectarian schools, the Court
concluded:

The historic purposes of the (Establishment) Clause simply do not en-

compass the sort of attenuated financial benefit, ultimately controlled

by the private choices of individual parents, that eventually lows to

parochlal schools from the neutrally available tax benefit at issue in
this case. 1Id., at 400.
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The Court in Mueller took grez pains to say that it was not overruling
Nyquist (and by implication §£233), although Mueller seems to reflect a
considerably more relaxed application of the establishment clause than the
earlier cases. 1If the cases are to be reconciled, the essential difference
appears to lie 1in the nature of the beneficiary classes. 1In all three
cases the aid provided was general in nature, contained no limitation to
secular use, and ultimately benefited sectarian schools. But in quuist and
Sloan the immediate beneficiaries of the tuition grants and tax benefits were
exclusively the parents of children attending private schools; in Mueller, in
contrast, the immedlate beneficiaries were the parents not only of private
schoolchildren but also of public schoolchildren. The Court in Mueller
eschewed any empirical analysis of who actually benefited from the Minnesota
program; it was enough that the benefits were at least nominally available to
a broad class of parents of both private schoolchildren and public school~
childrgn. That fact, the C(Court said, was "an important index of secular
effecé."

For that reason the Administration's proposed Chapter 1 voucher plan
does not appear likely to founder on the primary effect prong of the tripar-
tite test any more than it foﬁnders on the secular purpose and nonentangle-
ment prongs. Under its proposal the vouchers would be available to a broad
class of parents, including both those whése eligible childreﬂ attend private
schools (including sectarian schools) and those whose ch%ldren attend public
schools. Because parents would have to affirmatively select the voucher as
an option, it 1is at least theoretically possible that the class of actual

immediate beneficiaries would include no p:z: nts of private schoolchildren;

conversely, it could also includ2 no parents of public schoolchildren. But
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such theoretical possibilities appear immaterial.to the constitutional issue.
Under Mueller it appears to be enough that the program is facially neutral,
CONCLUSION

The Administration's proposed Chapter | voﬁcher program appears to be
able to pass muster under the Supreme Court's present interpretation of the
~establishment of religion clause of the First Amendment. The most serious
question is whether the pfogram would have a primary effect of advancing
religion. But because the aid is channeled to parents rather than directly
to sectarian schools and because it is availlable, at least unominally, to a
broad class of parents of public as well as of nonpublic schoolchildren rather
than to a predominately sectafian class of beneficiaries, the program appears

consistent with the Court's ruling in Mueller. Mueller, it should be noted,

was decided by the narrowest of margins (5-4), and thus 1its continued validity
could be affected'by the slightest change in the Court's membership. But for

now, at least, Mueller appears to control the constitutional issue under the
1

establishment clause implicated by the voucher proposal.

N R .

pavid M. Ackerman
Legislative Attorney
American Law Division
December 4, 1985
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ABSTRACT

The Reagan Administration has recently renewed its proposal to authorize
Federal aid for the education of disadvantaged children (Chapter 1, Education
Consolidation and Improvement Act) in the form of vouchers, this time proposing
that the parents of all children served by the program have this option available
to them. This paper provides background on the voucher concept, an analysis of
existing proposals, and pro/con arguments regarding vouchers for the education

of the disadvantaged, plus a discussion of possible altermatives.



VOUCHERS FOR THE EDUCATION OF DISADVANTAGED CHILDREN:
ANALYSIS OF THE REAGAN ADMINISTRATION PROPOSAL

-

On November 13, 1985, Secretary of Education William Bennett 'proposed an
amendment to chapter 1, Education Consolidation and Improvement Act, to author-
ize the provision of chapter 1 assistance to disadvantaged children in the form
of vouchers. Proposals of this type were made by the Reagan Administration in
conjunction with its budget requests for fiscal years 1984-86, and introduced
as legislation in the 98th Congress.

Under‘the Aministration's proposal, the amount of these vouchers as well as
the number of program participants to recéive assistance in fhis form ultimately
would be determined by local educational agencies (LEAs), although all parents of
participating pupiis would have the right to choose vouchers for their children.
The parents who choose vouchers for their children would receive “"checks” that
could be redeemed for educational services at a public school in their LEA other
than their child's regular public school, a public school outside their LEA, or
a private school meeting certain aminimal standards (primarily that it has not
discriminated on the basis of race). Voucher funds would not have to be used )
for supplementary educational services to meet the special educational needs of
the child. In general, chapter 1 requirements regarding fiscal accountability
(i.e., that Federal aid_supplement, not supplant, other funds) would not apply
to programs in s;hools that participate solely via enrollment of children with
vouchers. Nor would there be any requirement that private, or public (1if the

child does not attend his/her regular school), school tuition costs be reduced

in consideration of the voucher.
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In discussing the concept of a voucher brogram, Secretary Bennett has stated
that its purpose would be to improve educational services for the disadvantaged
by providing greater choice in the selection of schools. He has argued that this
would help to reduce the gap in effective educational choice between children of

~
affluent parents--who may currently choose to send thelr children to private
schools or move to LEAs with purpértedly higher quality public schools=--and the
children of the poor who do not have such options available to them because of
economic barriers. Further, Mr. Bennett has cited as advantages of the concept
the enhancement of parental coﬁtrol over their children's education, and more
efficient and equitable provision of chapter 1 services to children attending
nonpublic schools.

This paper provides an analysis of issues related to the concept of
~chapter 1 vouchers and the Administration’'s current proposal. The sections of

this paper are:

—-Background information on voucher proposals in general and chapter 1
voucher proposals specifically;

--Summary and analysis of the Administration's previous and current
proposals;

--Pro and con arguments related to the chapter 1 voucher proposal, with
respect to specific issue areas; and

--Possible alternatives to both the current chapter 1 program structure
and the voucher proposal.
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BACKGROUND

The General Concept

The g®neral coancept of educational vouchers has been discussed at least
since the late 18th century. Proposals have been discussed and/or offered by

Adam Smith in The Wealth of Nations, Thomas Paine in The Rights of Man, and by

Jok= Stuart Mill in On Liberty. More recently, the economist Milton Friedman 1/
has advocated this concept. The general concept of a voucher scheme is that
education should be publicly funded, at least in part, but not provided only

(if at all) by public institutioas. In general, under a voucher plan, parents of .
school-aged children would be provided with vouchers that could be redeemed at a
wide range of participating public or private schools. These vouchers would be
'_:fredeemed by the educational institutions for public finances. Plans vary in the
degree to which participating schools would be regulated by government or face
eligibilicy standards, in whether familles could add their own resources to the
voucher value, in whether participating schools would have to accept the voucher
as covering the full costs of attendance or could levy additional student charges,
and in whether voucher values are equal per pupil or systematically vary to com-
pensate for assumed additional costs of educating certain types of pupils (e.g.,
the handicapped or disadvantaged). It should be emphasized that a primary dis-
tinction between the general voucher concept and chapter 1 vouchers is that

the former would pay virtually all of educational costs for all pupils, while
chapter 1 vouchers would provide a specific group of pupils (the educationally

disadvantaged) a voucher worth only a portion of their educational costs.

l] See The Role of Government in Edﬁcation. In Solow, Robert A., ed.
Economics and the Public Interest.
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Among genéral voucher proposals, a planlin which participating schools
would be requiicd to meet certain standards is often referred to as a "regulated”
voucher plan. Standards typlcally proposed include non-discrimination against
pupils on‘phé basis of race, sex, or religion, or inclusion in the curriculum of
certain core subjects, or education about basic values of the American political
system. Voucher plans providing additional funds for "high-cost” pupils with
special'educational needg are often called "compensatory” plans. Other sorts of
voucher proposals, such as Friedman's, would provide equal value for each pupil,
no restriction on private schools charging tuition in excess of the wvoucher amount
or on affluent parents' providing extra resources to the schools their children

attend, and would include profit-making schools as eligible to participate.

Past “Voucher-Like" Programs

One serious limitation to the discussion and debate over educaéion voucher
proposals is that no such plan has actually existed in the United States. Nor
has there been a foreign model of a “pure” voucher plan, although at least one
nation's education system (the Netherlands) approaches such a voucher scheme more
closely than anything yet tried in the U.S. In this discussion, a "pure” voucher
plan 1s assumed to include at least the following basic characteristics: K
~-provision of public funds to schools via parents of pupils;

-—inclusion of a wide range of private as well as a variety of
public school options;

-—availability of vouchers to all students; and

--the education involved is at the elementary or secondary level.
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Taking the foreign example first, some proponents of the voucher concept
point to the Netherlands as a model. 1In the Netherlands, groups of parents dis-
satisfied with their public elementary or secondary school may apply to the edu-
cational authorities for creation of a separate school reflecting their particu-
lar religi;us, philosophical, educational or other preferences. Such “nonpublic”
schools receive financial subsidies in the same amount as do public schools. How—

4

7‘;gner, i return for this generous level of government funding, "nonpublic” schools

éEEE:EEEEEEE:EE;EEEEEEZ:;To a very large extent, curriculum, teacher qualificacion
standards, and other basic aspects of the educational process are controlled by
government regulations. In addition, grants to cover educational costs are not
paid directly to parents--they are paid to the institutionrs. Thus, while it pro-
vides a great deal of influence over education policy to groups of like-minded
parents, the Dutch system is not a "pure” voucher scheme, because financial sub-
sidies are not controlled directly by individual families and because the effec-
tive range of educational offérings is substantially constrained by a high degree
wf state regulation of all participating schools, which would not likely be
acceptable to American private schools. Also, it may be questioned whether the
system in such a relatively small and ethnically homogeneous country provides a
meaningful example for the U.S.

In this country, there have existed several types of "voucher-like” educa-

tional programs. The first existed in certain Southern States in the wake of the

1954 Browm v. Board of Education Supreme Court decision, which declared segregated

public schools to be unconstitutional. During the immediately succeeding years,
at least four Southern States enacted legislation to create “"tuition grant” pro-

grams, Iintended to subsidize the education of white students at private schools
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in lieu of desegregated (or closed to avoid desegregation) public schools. 2,
These were all declared to be unconstizutional in succeeding legal action, b:

were widely used in at least some parts of one State (Virginia) in the late :

iPd early 1960s. School districts in several Southern States also adopted ":
dom of choice” school assignment plans in the 1950s and 1960s. Under these |
students coul@ choose to attend any public school in the district, or choose
transfer from a school in which their race constituted a majority of the enrc

ment to one in which they were -a minority. These also were ultimately found

be unconstitutional when challenged in the courts, as being inadequate respor
to the requirement that schools be desegregated.
Second, it may be argued that a large number of Federal and other post-

secondary education programs are essentially vouchers. Aid is provided to tt

student, not the educational institution, and students may use the assistance

f pay costs of attending either public or nonpublic (including religiously-
1 ' '\affiliated) schools under most of these programs, such as Pell Grants. The d
gion to provide most Federal aid to postsecondary education in this form--as

opposed to institutional grants--was lmplicitly made in adoption of the Educa

f, Amendments of 1972 (P.L. 92-318). However, it should be noted that a major d

\ V 'ytinction between postsecondary and elementary/secondary education is the assu
v, ? tion (made by the courts as well as others) of a higher level of maturity and
autonomy on the part of postsecondary students. (See, for example, the U.S.

v Supreme Court ruling in the case of Tilton v. Richardson, June 28, 1971.)

The “voucher-like"” system that has received the most attention in the

U.S. is the experiment that was conducted with assistance from the Federal

2/ Orfield, Gary. The Reconstruction of Southern Education, and
Shoemaker, Don, ed. Wirh All Peliberate S ed. The States involved were
Alabama, Georgia, North Carolina, and Virginia.
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Office of Economic Opportunity (OEO) in the Alum Rock school district, Santa
Clara couanty, California. For several years beginning in 1972, the Alum Rock

LEA received OEQ grants to support the development and operation of a voucher
program. }t was initially intended that the program include both private and
public schools, in line with a "regulated, compensatory” voucher concept devel-
oped by Christopher Jencks and ocﬁers. 3/ But the inclusion of private schools
was preﬁented by a State constitutional prohibition, so the experiment was limited
to public schools. The experimen:.was further counstrained by limications on the
number of pupil transfers that.could take place, with the ultimate result that the
educational alternmatives usually took the form of multiple programs in each school
building rather than entire schools devoted to a specific educational philosophy.i
In addition, teachers were protected from losing their jobs, and there were no
significant financial incentives to attract additional students (i.e., a school

or program budget did not automatically rise or fall in response to student de-
mand for that program). Thus, the Alum Rock experiment was not a true test of

the voucher concept. Perhaps its primary effect was to generate a great deal of
interest in the educational research community in the voucher idea. The Alum
Rock experiment also attracted attention to the work of two Uailversity of Cali-
fornia professors, John Coons and Stephen Sugarman, whose books (e.g., Education

by Choice, The Case for Family Control) and political activities (an unsuccessful

drive for a State ballot initiative in favor of vouchers Iin 1980) reached a wide
audience.
A fourth example 1s that of certain school districts in Vermont that for

many years have offered parents of secondary school students the option of

2/ Center for the Study of Public Policy. Education Vouchers, A Report on
Financing Elementary Education by Grants to Parents. December 1970.
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sending their children to public or certain private schools. In several cases,
this plan was developed because there were insufficient pupils in the LEA to
justify establishment of a public high school, but a private school was already
in exiscense in the locality. Thus, pupils' families would be given the choice
of either a public school in a nearby LEA or a private school. However, this
program involves only non-religiously affiliated private schools. Also, if the
private Qchool costs are greater than the LEA's average expenditure per pupil,
which is the value of the "voucher”, the additional costs must be paid by the
parents.

Another program occasionally referred to as an example of an existing
voucher scheme is the Federal program for the education of handicapped chil-
dren. ﬁ/ Under this program, each participating child's parents and the school
system annually negotiate the provisions of an "individualized education program”
(iep) for the child: On occasion, either by mutual agreement or after administra-
tive or judicial action, the iep provides for placement of the handicapped child
in a private school, which is deemed to provide educational services uniquely
appr riate to the child's needs. While somewhat analogous to a chapter 1 voucher
concept, this scheme is essentially different in that parents are not free to
choose their child's educational placement on their own, and it is assumed that
private schools a.e chosen only when they provide a type of needed service not
available in the public schools, which would not be be the case (at least not in

the eyes of public school administrators) with the chapter 1 voucher proposals.

4/ Part B of the Education of the Handicapped Act, as amended by P.L. 94-
142, the Education for All Handicapped Children Act of 1975.
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Other examples of "“voucher-like” concepts are certain programs which have
recently been proposed and/or adopted by several States to provide a measure of
choice among public schools, and in one case public and private colleges, to high
school students. 1In the most publicized recent case, the Governor of Minnesota
proposed im January of 1985 an "Access to Excellence” program, under which first
1lth and 12th grade pupils, and later all pupils, in Minnesota public schools
would be allowed to traansfer to any other public school in the State. State funds
would "follow the child”™ to the public school of his/her choice, while the State
share of public school expenditures would increase significantly (from approxi-
mately 60 to 80 percent). 2/ This proposal was not adopted by the Minnesota leg-
islature; however, the State has enacted a more limited program offering a degree.
of State-subsidized educational choice to llth and 12th grade pupils. Under the
Minnesota program implemented beginning in the fall of 1985, the "Postsecondary
Enrollment Options Program,” students in the latter two grades may enroll in
public and private postsecondary institutions, with a proportional amount of
State aid funds following them from their public LEA to the postsecondary school.

In addition, the State of South Dakota has recently adopted a "Family Option”
measure, under which parents of high school pupils in LEAs with fewer than 45 high
school pupils may elect to send their children to public schools in neighboring
LEAs. The implementation of this program is apparently being delayed by legal
challenges. é/ Finally, the State of Colorado has adopted a "Second Chance” pro-

gram, under which pupils who have dropped out of public school for at least

2/ Pipho, Chris. Student Choice: The Return of the Voucher. Phi Delta
Kappan, March 1985. pp. 461-462.

6/ South Dakota Superintendent Sued Over Limited Voucher Program. Educatioa
Week, Oct. 16, 1985. p. 8.
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6 months may re—enroll in another participating public school, within the same

ot anotheé LEA. The pupil transfers must be approved by the pupils, their par-
ents, and both the "sending” and "receiving” LEAs. Eighty-five percent of State
aid funds gould follow the pupil to his/her new school. 7/ Governors or legisla-
tures In other States have been reported to be considering proposals similar to
those in these 3 States. It should be emphasized that each of these programs
involve only high school students, and--with the exception of private colleges in
the Minnesota program--they include only public schools.

A final example of educatiomnal activity partially analogous to vouchers is
the "alternative public school” concept, implemented to at least some extent ia
numerous school districts throughout the country. Under this concept, certain
public schools are distinguished by a specific curricular emphasis (e.g., sclence
and mathematics, the arts, or foreign language education) or educational philo-
sophy (e.g., “traditional™ or “open plan” schools, Montessorli schools), and are
open to enrollment of students from throughout the LEA rather than a particular
neighborhood. 1In receat years, so-called "magnet” schools have employed this
concept as a method of voluntary desegregation. This concept remains as a pos-
sible compromise between the voucher concept and typical public school systems,

and as such will be further discussed in the final section of this paper.

7/ Currence, Cindy. Colorado Approves “Second Chance” Voucher Effort.
Educ. ion Week, June 5, 1985. pp. L, 18.
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THE SPECIFIC CONCEPT OF CHAPTER 1 VOUCHERS

Chapter 1 of the Education Consolidation and Improvement Act of 1981 is a
modificatioa of the Federal program of aid for the education of the disadvantaged
children fIrst enacted as title I of the Elementary and Secondary Education Act
of 1965. Under chapter 1, funds are allocated to LEAs primarily on the basis of
counts of children in poverty families. The LEA is to determine which school
attendance zones have the highest numbers or percentages of pupils from low-
income famillies, then to provide supplementary educational services to the most

educationally disadvantaged (not necessarily poor) pupils residing in those areas.

If any of these educationally disadvantaged pupils attend noapublic schools, then
“equitable” services are to be provided to nonpublic school pupils commensurate
with their number and educational needs. Thus, chapter 1 al;eady provides com-
pensatory educational services to pupils attending nonpublic as well as public
schools. However, some critics of the current program's structure have argued
that nonpublic pupils have not actually received a "fair” share of chapter 1
services, and that a recent Supreme Court decislon outlawing the provision of
chapter 1 services on the premises of religiously-affiliated nonpublic schools
increases the "need” to find an alternative means of providing chapter 1 ser-

vices to nonpublic school pupils. g/

8/ For a thorough discussion of issues related to the provision of chapter 1
services to nonpublic school pupils, see U.S. Library of Congress. Congressional
Research Service. The Implicatiecas of Aguilar v. Felton For the Provision of
Title 1/Chapter 1 Assistance to Nonpublic Schoolchildren. Report No. 85-918 EPW
™71, by David Ackerman and Wayne Riddle, Aug. 20, 19 . Washington.
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Apparently, the first published discussion of the idea of applying the
voucher concept to chapter 1 appeared in 1981 in the Heritage Foundation's compi-

lation of "advice” to the Reagan Administration, Mandate for Leadership. 9/ The

concept was discussed only briefly in this volume. It was raised as an alterna-
-

tive to the approach of transforming most of the Federal elementary and secondary
education programs (including chapter 1, which was at that time title I of the
Elementa?y and Secondary Education Act) into a single block grant. The author,
Ronald Docksai, argued that the chapter 1 voucher proposal would ameliorate
charges rom opponents that the Administration's tuition tax credit proposal
favored the affluent, and would rescue "the public school monopoly's most helpless
victims, the inner-city blacks and Hispanics, at a single stroke. This one vic-
tory would sound the death-knell for statist education” (p. 177).

The chapter 1 voucher proposal was repeated in additional Heritage Founda-
tion pub;ications by various authors since 1981, lg/ as well as a recent book

published by the Free Congress Research and Education Foundation (A Blueprint

For Education Reform). Another source of published support for the concept

(other than the Administration itself) is the report of the Department of Educa-
tion's Presidentially-appointed Advisory Panel on Financing Elementary and Secon-

dary Education ("Toward More Local Control: Financial Reform for Public

9/ There were earlier published discussions of the somewhat more general
conceﬁ? of either providing vouchers only to the disadvantaged (see Jencks,
Christopher. 1Is the Public School Obsolete? The Public Interest, winter 1966),
or that of providing vouchers to all pupils but making those for the disadvantaged
more valuable than for other pupils (as in the "regulated, compensatory” voucher
scheme developed by Jencks that was the initial basis for the Alum Rock experi-
ment .)

10/ However, not all of these publication actually recommended that the
voucher proposal be adopted. In the 1981 publication Agenda for Progress, the
voucher proposal Is discussed but altimately opposed because of a fear that
Federal regulatiod of participating private s i0ols would inevitably resulct.



CRS-13

Edugation"), published on December 31, 1982. In this report, the majorit
members of the Advisory Panel expressed support of both the voucher conce
general and a chapter 1 voucher proposal in particular. The Panel member
that a chapter 1 voucher plan would be the best way to assure equitable [
participation by nonpublic school pupils, would reduce Federal control of
program, and would enhance parental control over their children's educati
was impliéd, although not directly stated, that chapter 1 should be compl
voucherized (i.e., all chapter 1 aid be distributed in the form of vouche
that participating children be selected on the basis of low family income
than the combination of income and educational factors now used to select
ipants), and that the pool of eligible pupils be narrowed so that each vc
would be of significant value. This proposal was opposed by a minority r
five of the Advisory Panel's members, who stated, "[W]e regard the entire
of vouchers as a quagmire of uncertainty, neither the practical implement
the educational value of which has ever been proven or even adequately te
(p. 13) The minority Panel members argued that the assumptions of the Par
rity in recommending vouchers--that chapter 1 1is not working, that low ir
parents would carefully consider educational options and choose the best

their children, and that vouchers would provide meaningful choices for pc
lies—-—are invalid. They also argued that voucherization of chapter 1 wou
to loss of the current program's advantages of concentratioa, targeting,

specially designed supplementary educational services.

~an
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EARLIER ADMINISTRATION PROPOSAL

In conjuction with 1ts budget requests for fiscal years (FYs) 1984 through
1986, the Reagan Administration has proposed a voucher amendment for the chapter 1
program. %egislation incorporating this proposal was introduced in 1983, and
similar legislation has been introduced in 1985.‘11/ Under this proposal, LEAs
would haye the option of distributing some their chapter 1 allocation in the form
of vouchers. Whether to provide any vouchers at all, and what proportion of their
their allocation to distribute in this way, would be at the discretion of each
LEA, except that a State education agency could determine that all LEAs in the
State must provide at least "some” chapter i aid in the form of vouchers.

The children eligible to participate would be chosen from among those eli-
gible for chapter 1 services under current law (i.e., educationally disadvantaged
children residing in school attendance zones with high numbers or proportions of
children in low-income families). These vouchers could be rédeemed at a public
school (either in or outside the LEA) or a private institution. The voucher
value was to be equal to the LEA chapter 1 allocation (less administrative costs;
divided by the number of pupils to recelve chapter 1l services in any form. There
was no requirement that tulition charges be reduced in consideration of the value
of the voucher, or that schools the voucher recipient attends provide any supple-
mentary educational services in return for the voucher (except that public schools
within the LEA would have to provide such services). The only major eligibility

criterion for participating schools cited in the legislation was that the schools

11/ See H.R. 2397 and S. 1690, 98th Congress. One day of hearings on
the proposal were held by the House Committee on Education and Labor on April
6, 1983. 1In the 99th Congress, H.R. 1932, the "Minority Opportunity Restoration
Act ©  1985," contains essentially the same provisions.
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be non-discriminatory with respect to race. It was also stated in the proposal
tha chapter 1 voudhers were not to be "considered to be Federal aid” to the par-
ticipating schools for legal purposes; the vouchers were to be ;onsidered to be
aid to the~vfamilies and students, from which the schools benefitted only inciden-
tally. The latter provisions were intended to forestall legal challenges to
the proposal as embodying unconstitutional governmental aid to religiously-
affiliated schools. In postsecondary student financial assist;nce, ngeral grants
to students are considered to be Federal aid to the-educational institution which
the student attends.

Other than a single day of Committee hearings in the House, there was no
Congressional action on the 1983 voucher proposal. Also, no formal action has
been taken on similar legislation introduced in the 99th Congress (see foot-

note 11/).

CURRENT ADMINISTRATION PROPOSAL

On November 13, 1985, Secretary of Education William Bennett preseﬁted the
Administration’s latest proposal for chaptar 1 vouchers, "The Equity and Choice
Act of 1985" ("TEACH"). This proposal differs from the 1983 version in two major
respects——first, the pareats of all children selected to receive chapter l ser-
vices by an LEA would have the right to receive a voucher. It would not be left
to LEA diséretion whether and to what extent chapter 1l services would be offered
in the form of vouchers, as was provided in the 1983 proposal. A second signifi- ’:)
cant difference between the 1983 and 1985 chapter 1 voucher proposals 1is that 4

the latter would specifically authorize the use of chapter 1 funds by the LEA to_

transport voucher reciplents to the public or private school of their choice,
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even if these schools are located outside the LEA. Any funds expended for such
transportation would come from the overall chapter 1 local administrative cost
budget, not the amount set aside for the costs of vouchers.
According to Administration documents accompanying "The Equity And Choice
~
Act of 1985,” the proposed legislation would provide the following benefits:

--a greater range of educational alternatives for educationally
disadvantaged children;

-—-avallability to poor parents of some of the educational choices now
available to the affluent, who may choose to send thelr children to
private schools, or "choose” their public school via residential
relocation;

—creation of market incentives and competition for schools;

~-greater parental involvement in the education of their children;

--improvement in the quality of teaching (under an assumption that
teachers in "choice™ programs are more committed to teaching and
have higher levels of job satisfaction); and ‘

——fulfillment of the chapter 1 requirement for equitable provision of
services to non-public school children in a Constitutional manner.

Under the "TEACH" proposal, each LEA receiving chapter 1 funds would be re-
quired to hold an annual public meeting to inform parents of their option to have
their educationally disadvantaged children receive chapter | services in the form
of vouchers. Representatives of private schools would be invited to make presen-
tatlions at these meetings. Parents would also be required to receive written
notice of their voucher options. The parents of any children selected by the LEA
to receive chapter 1 services could choose to receive vouchers. Those parents of
selected children who elect to receive vouchers could use them to purchase compen-
satory educational services or to pay regular tuition costs, or a combination of

the two. Educational services could be purchased at:
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a. any public school within the LEA, ig the LEA already has or E7
wishes to adopt a policy ¢ lowing pupils to transfer between
schools (1.e., the LEA nee_ not allow such intra-LEA transfers);

b. any public school outside the LEA; or

¢. any private school (including proprietary schools) which has not !

——

teen found to discriminate among pupils on the basis of race. -

/

Schools receiving voucher funds would be required to provide compensatory
educational services to participating children, or meet other current chapter 1
requirements regarding fiscal accountability or program design, only if the school
already was a chapter 1 target school. Thus, a school would not be subject to
chapter 1 program requirements simply because one or more pupils receiving vouch-
ers decided to attend that school. There would be no guarantee that chapter 1
funds distributed as vouchers would be used to purchase compensatory educational
services intended to meet the special educational needs of educationally disadvan-
taged children. In particular, with the exception of expenditures for transporta-
tion, the requirement that chapter |l supplement, rather thaa supplant, educational
expenditures that would otherwise be made from non-Federal funds would not apply
to voucher expenditures. Vouchers could simply be used to pay regular tuition
costs, at either private schools or public schools other than those which the
pupil would normaliy Actend, including public schools within the LEA.

The voucher amount would be equal to the total chapter 1 expenditures for the
year, less administrative expenses (including transportation and other costs of
administering the voucher program), divided by the number of children selected by
the LEA to receive chapter 1 services for the year. If a voucher amount exceeds
the costs of tuition plus any compensatory educational services provided by the

school a participating pupil decides to attend, the excess is to be returned to
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the LEA. According to the proposal, chapcer.l vouchers would not constitute
Federal ald to the recipient schools (a point which would likely be debated in
the courts)) and not be taxable income to the schools.

Private schools eligible to participate in the chapter 1 voucher program
must offer a full-time educational program but need not be State—approved. The
only requirement for such schools described in detail in the proposed legisla-
tion is fhat the schools cannot have been found to discriminate among pupils
(including applicants) on the basls of race. It {s noted that the failure to
pursue or achieve any racial quota or proportion would not constitute a racially
discriminatory policy or action. The provision that vouchers do not constitute
Federal ald would, Lf upheld in the courts, free schools receiving vouchers (but
not participating in other Federal programs) from certain other requirements nor-
mally applied to Federal aid recipients, such as non-discrimination on the basis
of sex (title IX of P.L. 92-318), or of handicap (Sec. 504 of the Rehabilitation
Act of 1972), or the general Federal prohibition against racial discrimination
(title VI of the Civil Rights Act of 1964).

The current chapter 1 requirements regarding non-public pupil participation
would continue to exist without significant modification. 1In addition, the cur-
rent chapter 1 fiscal accouatability and program design requirements would con-
tinue to apply to "regular” (i.e., non-voucher) chapter 1 programs. Thus, the ,Z
voucher proposal would create two parallel chapter 1 systems, each of them iavol- -
viang both public and non-public school pupils. Schools would not fulfill the non-
public participation requirement simply because they had offered to all partici-
pating pupils th; opCio; of choosing a voucher which could be "cashed in"” at a
non-public school. Further, the degree to which the two chapter 1 systems would

be subject to Federal legislative requirements would differ greatly, with all
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current regulations applying to the "regular“ chapter 1 program, and virtually
none of them to the schools participating solely via receipt of vouchers. Private
school officials would have an incentive to encourage the families of any pupils
selected to participate in chapter 1 who attend or might choose to attend their

~
schools to elect the voucher option, in otrder to minimize programmatic constraints
and assure recelpt of at least the district average level of chapter 1 funds per
pupil.

The effective date of the "TEACH" proposal would be July 1, 1986.

PRO AND CON ARGUMENTS

Arguments that might be offered by proponents and opponents of chapter 1
voucher proposals are presented below. These will be discussed with respect to
individual issue areas (see sub-headings). Note théc certain issues relevant to
a general v&ucher concept are not relevant to the specific concépt of chapter 1
vouchers (e.g., whether to give vouchers of different value to disadvantaged chil=~
dren compared to others) and wili not be discussed below.

A. Types of Educational Services Most Likely to Meet the Needs

of Educationally Disadvantaged Children

Inherent in the chapter 1 voucher proposals is a challenge to the conven-
tional wisdom reflected 1in the current chapter 1 legislation, that the needs of
educationally disadvantaged children are best met through special educational
services specifically designed to meet those needs. These services most fre-
quently take the form of several hours a week of specilal instruction, in either
the child's regular classroom or--more often-—-a separate setting, 1n basic read-
ing, mathematics, or related skills. Such instruction is usually more intensive

than other instructlon received by elementary and secoundary school pupils in
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terms of pupil-teacher ratio, individualized attention, or use of instructional

equipment.

/ The voucher proposal reflects an opposite approach to the needs.of educa-
rnrionally 4}sadvantaged children. Rather than receiving special services in a

public or private school in their LEA, participating children could attend a pri-
gvate or non-LEA public school with(ﬁEZéEEEEEEEE:bE receiving special services to
-_____________________#,,”_—~——""

meet their individual needs. However, these children would be able to benefit
'}Ftom the entire "regular” educational program of these alternative schools. The

\
implicit assumption is that the special services that have been funded with

j&hapter 1 assistance have had limited success, 12/ and disadvantaged children
would be best served by being enabled to attend more effective schools chosen by
their parents. Voucher proponents argue that this would simply provide to the
poor the same choice that 1is now available to the affluent--to either send their

children to private schools or to public schools deemed to be more effective in

another LEA (i.e., by moving their residence).

B. How "Meaningful” a Choice?

Opponents of chapter 1 vouchers have argued that the proposal does not pro-
vide a "meaningful” choice to the parents of diéadvantaged children. This is said
to be the case because under the Administration's proposal, the likely value of
such a voucher ié well below the tuition charges of private schools; an LEA
would only be authorized--not required--to pay transportation costs; there is no

guarantee that private (or non-LEA public) school tuition would be reduced in

12/ For a detalled discussion of chapter 1 evaluations, see U.S. Library
of Coagiess. Congressional Research Service. Education for Disadvantaged
Children: Federal Aid. Issue Brief No. .IB81142, by Wayne Riddle, (regularly
updated). Washington.
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/ )
consideration of vouchers; égg:giivaCe schools are not evenly disttibutedggzzggg::>

the country. Data recenﬁly released by ED indicate that the average chapter 1

grant per pupil served in 1983-84 was §656. State averages varied from $280 per
pupil in California to $1,133 in Alaska. This figure is most appropriately con-
b 4

sidered in its relation to average private school tuition costs, the most recent

available of which are for 1982. The 1982-83 average chaper 1 expenditures per
‘ /

pupil served, approximately would b 1”below average tuition costs at
My Lo
private elementary and secondary schools of(Sl,O?? §n 1982 éf;ZA::;rage tuition

level for religilouslyaffiliated private schools only was $827 in 1982. lgf Ave-
rage tuition levels at elementary private schools may be lower than those amounts,
but comparable data are not available for elementary versus secondary schools.
Non-LEA public schools generally also charge tuition, but there are no data avail-
able on their average levels. The Administration proposal would not prohibit the
charging of tuition for attendance at schools other than a pupil's regular school
within the same LEA. There are no data on the current extent to which such
charges are made or their average level. Therefore, unless an LEA -chooses to
serve many fewer students in chapter 1 and greatly increase the expenditure per
child, the chapter 1 voucher would typically provide only about 52 percent of
average private school tuition (65 percent for religiously-affiliated schools)
and the remainder would have to come from the parents or some other source.
Beyond- this, it 1is usually assumed in voucher theory that costs (and voucher
values) for educating disadvantaged or handicapped children are greater than for

other children. This would imply the need for voucher values greater than average

l}/ U.S. Bureau of the Census. Statistical Abstract of the United States,
1985. p. 146. '
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tuition to provide an incentive for private Qchools to enroll disadvantaged
pupils, not a voucher worth only about one-half to two-thirds as much as average
tuition.
In respounse, voucher proponents note that in the debate over tuition tax
//Eredits, it is not doubted that a subsidy of less than the full costs of private

!

schooling is a significant incentive and benefit to parents wishing to send their

\’bﬁhildren.to such schools. They argue that LEAs might indeed choose to target
d}heir chapter 1 resources on fgwer students in order to provﬁde vouchers equal to
a high proportion of private school tuition costs and to better target the program
on the most disadvantaged. Further, if the average tuition cost is $1,029 then
approximately one-half of schools charge less than that, and inner-city parochial
schools or other schools with a speclal concern for the disadvantaged are likely
to be heavily represented among the less expensive schools. Also, although com-
parable data are not available, it is generally assumed that elementary private
schools charge lower tuiltion than do secondary schools, and the great majority
of chapter 1 participants are in elementary grades.
Finally, the distribution of private schools 1s less uneven than ia the
past, with the recent renewal of interest in private education throughout the
country, so poor parents are likely to have private schools nearby to choose from.

According to Census Bureau data, in 1982, private elementary and secondary school

enrollments were almost evenly distributed among three of the four regions:

Region Private School Enrollment 14/
Northeast 1,171,000
Midwest 1,260,000
South 1,026,000
West 693,000

14/ sStatistical Abstract of the United ates, 1985. p. l46.

L
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C. How "Well-Informed” a Choice?

A crucial issue Qith respect to any proposal to increase parents' control
over the education of their children is whether their choices will be well-
iaformed o;es--whether the parents will be knowledgeable about the options
available to their children, will understand them and be able to select among then
the one best suited to their'child's needs. This issue is particularly reslevant
to a proposal to provide vouchers to children who are educationally disadvantaged--
whose parents are relatively likely themselves to be poor, and have low levels of
education and literacy.

The Administration voucher proposal attempts to deal with concerns about the
availability of information by requiring LEAs to inform parents in writing of
voucher options available to their child, and to hold annual public meetings at
which privaté and public school representatives would discuss alternative educa-
tional programs for the disadvantaged.

Proponents of voucher proposals tend ta irgue that it is a “derogatory myth”
to assume that poor parents are less able than others to evaluate educational
options and select the best among them for their children. They argue that the
primary factor separating poor from other parents is not their ability to make
well-informed decisions but their financial ability to carry out their preferen-~
ces. They point to the numbers of poor, inner-city families who at great finan-
cial sacrifice are sending their children to parochial or other private schools
in order to escape their low-quality or undisciplined public schools.

Opponents of vouchérs point to low educational and literacy levels of large
proportions of parents of the educationally disadvantaged as sufficient evidence

that these parents are unlikely to be able to make appropriate, well-informed
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choices about their children's educational obcions. 12/ They also poiat out
that large aumbers of poor children, especially in minority families, do not have
complete families——i.e., that they often live with only one parent or no parents.
According fo a recent Congresgional Research Service study, in 1983, 50.3 percent
o0 all poor children were in female-headed families. For poor black children, the
proportion in female-hgaded families was 75 percent. 16/ ..om a slightly differ-
ent perépective, low-income parents may be viewed as wanting a better life for
their children, but needing the guidance of school system persoanel in making
educational choices.

Both proponents and opponents of vouchers point to findings of evaluations
of the Alum Rock experiment as supporting their position. Proponents note that
although the parents of disadvantaged children were less well-informed at the
beginning of the Alum Rock program, an extensive, multi-media campaign succeedéd
in substantially reducing the information gap by the fourth year of the program.
Therefore, proponents argue that program stability and aggressive dissemination
of information may make the parents of disadvantaged children sufficiently well-
informed to make appropriate choices for their children. According to the Rand
Corporation study of Alum Rock and other alternative public school programs,

“{D]istricts can help the less advantaged families understand the system more

15/ 1In 1982-83, the poverty rate for children in two-parent famililes
where the father failed to complete high school was 31.1 percent and in female-
headed families where the mother falled to complete high school was 80.6 percent.
This may be compared to. an overall poverty child rate of 12.4 percent. (U.S.
Congress. House. Committee on Ways and Means. Children in Poverty. Committee
Print, 99-8. p. 128.) 1In addition, in 1982, 53.6 percent of all poor families
was headed by a person without a high school diploma or its equivalent. (U.S.

Bureau of the Census. Characteristics of the Population Below the Poverty Level:
l 2- P- 17)0

lé/ House Committee on Ways and Means, Children in Poverty print 99-8,
May 22, 1985. pp- 59 and 72.

‘.\L)
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quickly by keeping it stable, tailoring their strategies for disseminating infor-
mation to fit the habits and preferences of different subpopulations, and lower-
ing the costs of information gathering for parents.” 17/ 1In contrast, opponeats
of vouchers note that even in the fourth year of the Alum Rock project, approxi-
mately oné:quarter of poor parents apparently were totally lacking in knowledge
about the availability of alternative educational programs for their children.
They note that the information "networks" most often used by the poor in Alum
Rock were primarily oral and non-English, and that the information needed for
school selection 1is too complex and varied to be adequately communicated in this
faghion. They also note that extensive information dissemination programs require

significant amounts of effort and money.

D. What Will Be the Effects on Children Remaining in Their
“"Regular” Public Schools?

Voucher proponents argue that rather than weakening the public schools,
vouchers and the resulting strengthened competition from private schools would
force the public schools to be more efficient and effective. This is based on
application of a "free market” model to the provision of educational services--
the assumption that the greater the number of competing providers of such ser-
vices, the higher the average level of quality (relative to cost) of those ser-
vices. Most Americans regularly apply this line of logic to our consumer economy.
Voucher proponents also argue that the provision of vouchers to the educationally
disadvantaged is likely to improve the raclal/ethnic and economic integration of

both the public and private school sectors, reducing the presence of poor or

17/ A Study of Alternatives in American Education, Vol. VII: Conclusions
and Policy Implications, p. 44. .
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minority students in the public schools and increasing their numbers in private
schools.
In contrast, voucher opponents note that a structural model appropriate tr

consumer economics should not be automatically applied to the provision of edu'//f
y
cational services. The services of consumer goods are almost invariably less,

costly than education; it 1is typically possible for the consumer to have greater

information about product quality and to adjust future purchases in light of new

iﬁfﬂf?iiiiﬁ; and one's choice of a consumer good does not have the lasting effect
on both the conéumer and soclety at large as 1Is the case with education. In

addition, the potential loss of students from chapter 1 projects in their "regu-

lar” public schools, and the annual uncertainty over the choices that parents

might make in placing their children, will reduce the ability of fo.. /
and c&ncentrate resources on the development of quality compénsaco:y education
programs. With fewer children per program, the average cost pef participant is
likely to rise, and the number of participants to fall in lieu of substantcial
appropriation increases. The "uncontrollable” movement of students into and out "
of various public schools is likely to create difficulties in the adaministration

4
of court-mandated desegregation plans and other educational activities. _J

~
-

E. To What Extent Will or Should Participating Private
Schools Be Regulated?
The Administration's proposal provides that participating private schools be
regulated only to the extent of not discriminating on the basis of race. In
this issue area,‘v0ucher opponents have come from two disparate groups—individuals
critical of the provision of public support to "unaccountable” private schools,
and Iindividuals who emphasize the potential for government regulation to follow

support in the form of vouchers, no matter what the provisions of current
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proposals or the intentions of those proposing them. Those in the first group
argue that schools receiving substantial public subsidies should be raquired to
meet relatively strict requirements regarding their curtriculum and other educa-
tional policies. To leave publicly-subsidized private schools essentially auton-
omous would amount to a lack of appropriate accountability to the taxpayers for
use of their funds in accord with publicly agreed-upon needs, goals, and priori-
ties. They note that under current Federal elementary and secondary education aid
programs, funds are provided for services to nonpublic school pupils only in nar-
rowly defined areas (as with nonpublic participation in chapter 1) and after nego-
tiation and agreement between public and nonpublic school officials. They argue
that to provide vouchers with virtually no public control over their use would
represent an lrresponsible shift away from these practices.

The second group of voucher opponents argues that regulatioa probably will
follow the subsidy. The latter individuals are concerned that acceptance of
vouchers and the inevitably subsequent public regulation would destroy the inde-
pendence, autonomy, and special character of private schools. They point to the
Netherlands and other nations that provide substantial public assistance to non-
public schools-—accompanied by a relatively high degree of government regulation--
as providing examples of what would happen here Lf a voucher plan were adopted.
Commenting on experience with a British Columbia (Canada) program of public aid

to nonpublic schools begun in 1978, one analyst has concluded that "...after

the initiation of direct government assistance, the schools ceased to be close-~-
knit communities with shared goals and personal commitments. No longer did the

private schools seem special in any way. They became clones of the public
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schools.”™ 18/ Ultimately, these individuals feel that the costs to private
schools of vouchers would exceed the benefits.

Proponents of vouchers dismiss the arguments of both groups. To those who
argue thaﬁ'vouchers provide insufficient accountability for use of publiec funds,
they argue that the best guarantee of proper and efficient use of subsidies is
the vigilance of parents who will closely monitor their children's education, and
be prep;red to change schools i{f the education provided by the current one is un-
satisfactory. They argue that this form of "quality control” 1s more quickly and
effectively invoked than any form of bureaucratic regulation. In respouse to
those concerned about "excessive” government regulation of private schools, pro-
ponents argue that such a degree of regulation is not inevitable--that it is
neither provided by the proposed legislation nor would it occur in the futuyre {f
private school advocates remain vigilant and politically active.

Proponents of vouchers argue that if it is desirable to maximize parental
control over education, then governmental control and regulation should be mini-
-mized. They feel that “consumer sovereignty” will be the best guarantee of educa-
tional quality in the long run, and will be more effective in this respect than
government regulation has proven to be. They also argue that with respect to pri¥
vate schools, especially sectarian ones, minimal governmental involvement and reg-
ulation will maximize che probability that the Federal courts will find vouchers
to be Counstitutional. This 1s based largely on the éguilar case finding chat
chapter 1 has previously involved "excessive entanglement” of public school

authorities with gsectarian private schools.

lﬁ/ Snyder, Alan K. Public and Private Schools. In Gardner, Eileen M.,
ed. Critical Issues, A New Agenda for Education. p. 25.

v
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F. Would Vouchers Be a Preferable Way to Meet the Chapter 1
Requirement for Equitable Participation by Children
Attending Nonpublic Schools? 19/

One of the reasons for the high degree of current interest in chapter 1

vouchers ig the Aguilar v. Felton decision of the Supreme Court. The Court

determined that the provision of chapter 1 services by sending public school
teachers to religiously-affiliated nonpublic schools is unconstitutional, as
involvtng "excéssive entanglement” between public and religious officials.
Proponents of chapter 1 vouchers argue that this scheme now offets the only
practical way to equitably serve nonpublic school pupils under chapter 1. Via
vouchers, nonpublic pupils could receive chapter 1 gervices in their own schools
and during regular school hours. Further, since vouchers would be available to
pupils attending both public and nonpublic schools, they are analogous to the
Minnesotﬁ education tax deduction plan, which was found by the Supreme Court to
be constitutional. 20/

Opponents of chapter 1 vouchers argue that not only are vouchers unnecessary
as a means to provide chapter 1 services to nonpublic school pupils, they are
also of dubious constitutionality, and would fulfill the requirement for equi-
table services to nonpublic pupils only under certaln narrowly-defined circum-
gtances. Means for serving nonpublic pupils under chapter l--other than elther
sending public school teachers into nonpublic schools or vouchers—-—are available

and have been used by many LEAs in the past. These methods include instruction

19/ For a much more complete discussion and analysis of these issues see
U.S. —fibrary of Congress. Congressional Research Service. The Ilaplications of
Agui® * v. Felton For the Provision of Title I/Chapter 1 Assistance to Nonpublic
Schooichildren. Report No. 85-918 EPW, by David Ackerman and Wayne Riddle,
Aug. 30, 1985.

20/ Mueller v. Allen, 1983.
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in mobile classroonms, in neutral sites, in pﬁblic schools, or via some of the
newer instructional technologies (e.g., microcomputers). Further, the Supreme
Court decision in the Minnesota tax deduction case does not necessarily serve as

a model fos the constitutionality of a voucher program. The Minnesota program is
very limited and involves small amounts of money per pupil. Finally, the proposed
voucher provision would not eliminate the need to provide for equitable non-public
participétion in the "regular” chapter 1l program, which would remain as a separate

requirement.

G. "Whose education (and whose child) 1is 1it, anyway?”

Probably the most basic issue related to any voucher proposal is who, or
what agency, should have primary control over a child's education--the child
him-/herself, the family, school system professional staff, the school board,
the community at large, or some other entity? Elementary and secondéry education
is generally viewed as providing a variety of both individual (e.g., personal
development, greater earning power, absorption of culture, ete.) and social (e.g.,
development of a productive workforce, Instilling of discipline, respect for law,
democratic values, etc.) benefits. To some extent, proponents and opponents of
vouchers differ not so much in emphasizing social vs. individual benefits as in
the practical definition of the "society” to be considered. Some proponents of
vouchers tend to view American soclety as being constituted of groups with dif-
ferent and largely unreconcilable values. With education viewed as intimately
related to those. values, a strong emphasis 1s placed on educating children In
communities that reflect and reinforce the specific value orientation of the
parents. Also, with respect to individual benefits, many proponents of vouchers
tend to focus on the child's family and its influence on educational policy,

rather than the preferences of the child him-/herself. Children's current and
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future needs are seen as being best met chroﬁgh a thorough instillment of the
values of the parents, in an educational enviromment specifically devoted to
nurturing those values. Further, the child’'s family is seen as more interested
in and conserned about a child's education and welfare han any other person or
entity.

In contrast, many opponents of vouchers tend to emphasize the benefits of
educatioh to society in a larger immediate sense, meaning the nation as a whole.
They tend to consider it feasible that public schools might reflect a core of
values mutually agreed upon by the great majority of society, without violating
the rights of those who hold more specific personal values (the expression of
which is best left to environments other than school). Opponents of vouchers
also tend to emphasize the value of exposure to individuals holding a variety of
beliefs, both to encourage the development of tolerance and to provide a broader
base of experiénce and knowledge. They also tend to focus more specifically on
the current and future educational interests of the child, in the sense of assum-
ing that the child is best served by exposure to a variety of values and beliefs
in order to make better informed choices about his or her own values. In other
words, it is argued that placement of the child in an educational enviroament
that thoroughly reflects and attempts to effectively ;nstill the values of the
child's parents reduces the range of options available to that child to determine
his or her own values and future.

According to one analyst of voucher proposals, "...[F]or most children,
parental choice almost certainly means less diversity, less tension, less oppor-

tunity for petsdhal change than they would find in schools to which they were
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politically assigned.” gl/ .The significance‘of such limitation of pupil exposure
to a range of values and beliefs depends on the value one places on the "autonoamy”
of the pupil as an educational goal, versus ﬁhe "rights” of the family to control
a child's‘}earning environment. When considering a proposal for vouchers for the
disadvantaged, the importance of this line of debate may depend largely on whether
one asgumes the values being passed from parents to child are purely religious

or philésophical in nature, or are related to socio-economic status. The authors
of a Rand Corporation report on the Alum Rock and other public school alternative
programs have argued that, "...[V]ouchers will tend to create greater transmission
of inequalities from generation to generation than the present public schools...
because parents seem to pursue child-rearing patterns that are consistent with and
reinforce their own values and class position in the society ....[T]o the degree
tﬁat parents will tend to choose schools that emphasize the ingredients for suc-
cess. consistent with their niche.in the occupational hierafchy, the schools will
tend to reproduce in children the work values and orientations associated with the
occupations of their parents.” 22/ In contrast, Coons and Sugarman argue that

public schools reflect a bland, majoritarian sameness, and that "...[A]utonomy is
better promoted...when children are exposed to intense moral commitment than to
shoulder-shrugging 'neutrality'.” 23/

However, with respect to this most general set of issues regarding vouchers,

the above arguments somewhat oversimplify the range of opinions of voucher

gl/ Walzer, Michael quoted in Educating Our Children: Whose Responsi-
bility? Report from the Center for Philosphy and Public Policy. Winter 1985.
p. 3.

22/ A Study of Alternatives in American Educatiom, Vo. VII: Conclusions
and Policy Implications, pp. 18 and 20.

23/ Quoted in Educating Our Children: Whose Respon bility? p. 3.
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proponents. Several of the points of argument attributed to voucher opponents
above could be, or have been, used by voucher propoanents as well, from a slightly
different perspective. Taking an argument from voucher opponents, some proponents
have argued that there is indeed a core set of American values that should be

~
reflected in schools, but that in practice, the "Judeo-Christian”™ American value
heritage is best reflected in private, not public schools. Other voucher oppo-
nents have focused on arguments favoring the exposure of pupils to a variety of
values and viewpoints, and stated that this is best achieved thtouéh the availa-
bility of a wide variety of nonpublic school programs. Finally, some voucher
proponents have argued that the interests of American soclety as a whole would

be best served through raising the quality of education, and this could be better

attained through the competitive voucher system than a public school "monopoly.”

POSSIBLE ALTERNATIVES TO BOTH CHAPTER 1 VOUCHERS AND
THE CURRENT PROGRAM

In the analysis of the Administration's chapter 1 voucher proposal, it might
be considered whether some of the intended purposes of the proposal-—-primarily
increased parental influence over and satisfaction with their children's education
——might be met at least partially through other approaches involving less radical
change in curreant program practices. Five such possible approaches are discussed

briefly below.

A. Alternative Public Schools

As noted earlier, the Alum Rock voucher experiment actually involved only
alternative public school programs. Cther alternative public school programs are
provided 1in numerous LEAs throughout the country. While offering a more con-

strained range of options than a voucher plan that includes private and non-LEA
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public schools, alternative public school plans do offer multiple schools and
educational approaches, would enhance parental control, and introduce a limited
measure of competition between schools. It is often considered appropriate to
provide school principals an increased degree of managerial autonoamy in

native puglic school plans, which has frequently been recommendad as a means of
{mproving school effectiveness. 24/

Opponents of thig approach might argue that the appearance of a significant
range of options would be essentially superficial, that only the freedom from
government control found in private schools can ovide a meaningful alternative
to parents. They might further argue that many existing alternative public school
programs severely limit competition between schools and provide few concrete

incentives (such as pay lncreases) to alternative school staff to improve their

effectiveness.

B. Greater Parental Involvement in Chapter 1 Projects

Previous to adoption of the Education Consolidation and Improvement Act 1in
1981, the title I (Elementary and Secondary Education Act) legislation required
participating LEAs to establish active parental advisory councils at each project
school, plus an LEA-wide advisory council. 1In chapter 1, this requirement has
been replaced by a much less specific requirement that chapter 1 projects be
“degsigned and implemented in consultation with parents” of participating children

(sec. 556(b)(3)). A recent study of implementation of chapter 1 found that 10 of

24/ See, for example, “"Investing in Qur Children” by the Committee for
Economic Development. “High School: A Report On Secondary Education in America”
by the Carnegie Foundation for the Advancement of Teaching. And "Action for
Excellence: A Comprehensive Plan to Improve Our Nation's Schools” by the Educa-
tion Commission of the States. ’
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24 sample LEAs had eliminated their parental’advisory councils and that the scope
of parental advisory activities had been reduced in all the sample LEAs. 25/

A renewed emphasis on parental involvement in chapter 1l projects might increase
parental control and satisfaction with minimal modification of the overall pro-
gram structure.

Opponents of this option might argue that it represents the kind of highly
prescriptive Federal regulation that the chapter 1 legislation was intended to
eliminate. They might note that the degree of effective parental control over
public school programs, even where formal parental advisory councils are required,
has been rather limited. They might also note that a major study conducted ia
the final years of title I found that local program administrators considered the
parental involvement requirements to be among the most burdensome and least educa-

tionally necessary of all title I regulations. 26/

C. Greater Community Control of School Governance

In essence, this is option 2 (above) extended to apply not just to chapter 1
and parents of participants therein but the entire school program (and conceivably
all schoolg--not just those with chapter 1 projects). Widely varying degrees of
such community control have been implemented in many localities, especially over
the last two decades. Opponents of this alternative might argue that this concept
has more applicability as an alternative to a general voucher proposal than a

chapter l-specific voucher proposal, since attachment of such a requirement would

gg/ McLaughlin, Milbrey, W., et al. State and Local Response to Chapter 1
of the Education Consolidation and Improvement Act, 198l. p. 142.

gé/ See Advanced Technology, Inc. Local Operation of Title I, ESEA 1976-
1982: A Resource Book. Chapter 6.
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involve using a special purpose, limited Fedéral program as a "lever” to modify
the entire LEA governance process. They might argue that such would violate well-
established principles of State and local primacy in public school governance.
Further, they might note that such a scheme does not directly provide greater
control to individual families, but only to local community majorities of pareats
and other citizens. Thus, local religious and other minorities would still have
no effecfive means of selecting schools in line with their preferences.

Proponents of this alternative might argue that it would mé;; the goal of
increased parental control without offering possibly unconstitutional public aid
to religiously-affiliated schools, and without the transportation and other logis-
tical disruptions potentially associated with LEA-wide altermative public school |
plans (number 1 above). They also might argue that local control would actually

be enhanced 1f Federal aid were used as the means of assuring greater control of

local communities over their schools.

D. A Pllot Voucher Program

A fourth alternative 13 the authorization of a pilot voucher program, to
test the use of chapter 1 vouchers in one or a few LEAs. Such a proposal would
be consonant with arguments that vouchers are "radically” different from any edu-
cational scheme yet implemented in this country, and should be tested and evalu-
ated before being authorized for use on such a wide scale as contemplated by the
Administration's previous chapter 1 proposal. The participatire areas could be
selected to constitute a representative sample of all LEAs, and the effects of
offering chapter 1 vouchers could be evaluated without enacting potentially dis-
ruptive changes to the entire program. Future legislation could be developed in

light of the findings of these evaluations.

7
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Opponents of this alternative might argue that it would unnecessarily waste
time and prevent parents from choosing a better educational program for their
educationally disadvantaged children for several years. They might also argue
that existfng studies of previous “partial” voucher programs (e.g., Alum Rock)
provide sufficient guidance as to parental and school system response to a

voucher plan.

E. Tuition Tax Credits

It might be argued that the adoption of tuition tax credits, if of the
"refundable” variety (i.e., if the taxpayer owed less in Federal income taxes
than the value of the credit, the credit amount would be paid to the taxpayer),
is an alternative means of accomplishing the intended purposes of a chapter 1
voucher plan.~ Although existing tuition tax credit proposals extend eligibility
to a wide range of family income levels and generally could be used only to pay
nonpublic school costs, a tax credit plan could be developed that would be
limited to low-income families and would extend to tuition charges at non-LEA
public schoois.

Opponents of such a plan might argue that in terms of aid to educationally

disadvantaged pupils, the efficiency of such a plan would be poor, since the
correlation of educational disadvantage and low income, while high for groups
of pupils, is low for individuals. 27/ They also might argue that the constitu-

tionality of tuition tax credits is at least as dubious as that of vouchers.

27/ Ac itding to the Depa ment of Education's "Sustaining Effects Study”
of chapter 1, the correlation between poverty income and low pupil achievement
is rela ely low for individual punils (.30), but relativ ¥y high when con-

8 e ng concentrations of pupi Ww 1 those character ics in ¢ 100l atten-
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A tax credit program would also likely provide for little or no regulation of the
schools ianvolved. Such a plan also would not reach the "poorest of the poor”--

pupils in families who receive no taxable income and do not file tax returns.



= - NE
CATHOLIC

CONFERENCE

ARCHDIOCESES OF LOS ANGELES AND SAN FRANCISCO
DIOCESES OF FRESNQO. MONTEREY . OAKLAND. ORANGE. SACRAMENTO. SAN BERNARDINO. SAN DIEGO. SAN JOSE. SANTA ROSA, AND STOCKTON

CONTACT: FOR IMMEDIATE RELEASE
M. Jack Treacy, S.J. rel ry 27, 30
Dr. Joseph P. McElligott

CATHOLIC SCHOOL MISRE ESENTED BY U.S. CONGRESSMAN

At a February 25th hearing of the House of Representatives'
Education and Labor Committee, U.S. S¢ :x ary of Education William
~ 1 described the Administration's proposal of optional vouchers
for Chapter 1 federal compensatory education programs.

Offering an example, Secretary Bennett suggested that these
vouchers could help poor students needing remedial instruction
attend All Saints Catholic School. Located in the El1 Sereno area of
Los Angeles, All Saints serves a largely Hispanic population; over
90% of the student body are minorities.

As reported by the Associated Press, Congressman Augustus Hawkins
of Los Angeles, chairman of the committee, refuted Bennett's suggestion,
stating: '"All Saints would probably reject most of the students you're
talking about; it's very selective."

Accdrding to the school's principal, Mary Roehrich, 657 of the
students presently attending have already been identified as ''Chapter 1
eligible;'" they meet the criteria of being educationally disadvantaged
residents of a low income area.

Commenting on Representative Hawkins' statement, Dr. Joseph McEllig
Education Director of the Sacramento-based California Catholic Conferenc

ated: "I'm disappointed that a California Congressman would use his

Cathedral Square 1010 - 11th Street Suite 200 amento California 95814 (9161 4~~~ ‘E>



national platform to discredit or misrepresent inner city Catholic
education in his home state. It is particularly disappointing to
learn of his apparent misrepresentation of All Saints School and the
Chapter 1 issue when as recently as December 12th he wrote and advised
me of his committee's intention 'to have a full and fair discussion
of this issue'."

McElligott further noted: ''Given the disadvantaged population
ser :d by All Saints School, and hundreds of other Catholic inner city
parochial schools in Califormia, it is incor-eivable that an objeéti

person would characte ze such sci = . 'very selective'."
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