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BORK NOMINATION 

GENERAL OVERVIEW 
-, 

• Judge Robert Bork is one of the most quali~ie_d 
individuals ever nominated to the Suprem~-. ,-Co:µ_rt . . , Ii~..:. ,iB 
a preeminent legal scholar; a practitioner .,~po ,-h!'ls 
argued and won numerous cases before the S"4'.pr~~ rC::oµrt; 
and a judge who for five years has been wr±tip;B< 
opinions that faithfully apply law and preceden:t :t,o the 

• 
cases that come before him. • 

As Lloyd Cutler, President Carter's Counsel, hp.s 
recently said: "In my view, Judge Bork is neither :an 
idealogue nor an extreme right-winger, either ·in his 
judicial philosophy or in his personal positiqn on _ 
current social issues .... The essence of [his] judicial 
philosophy is self-restraint." Mr. Cutler, one~f -the 
nation's most distinguished lawyers and a 
self-described "liberal democrat and ... advocate of · 
civil rights before the Supreme Court," compared Judge 
Bork to Justices Holmes, Brandeis, Frankfurter, 
Stewart, and Powell, as one of the few jurists who 
rigorously subordinate their personal views to neutral 
interpretation of thP. law. 

• As a member of the Court of Appeals, Judge Bork has 
been solidly in the mainstream of American 
jurisprudence. 

Not one of his more than 100 majority -opinJons ;fl;i:l.S 
been reversed by the Supreme Court: · ~-, .. 

~ , 

The Supreme Court has never reversed any of ·the over 
400 majority opinions in which Judge Bor-k ha,s 

.. ,·, , ~.c ;•,:·•·· • 

joined. 

In his five years on the bench, Judge Bork has lle,ard 
hundreds of cases. In all of those cases he ,has, 
written only 9 dissents and 7 parti~1 . J{sseni~. 
When he took his seat -on the bench, ,-7 of his •10 
colleac:mes were ·Democratic appointees, ,a~ -~,re·_~-- _of 
the 10 now. He has been in the major i t;y in" 9,_4 • 
percent of the cases he has heard. • • 

The Supreme Court adopted the reasoning of -several 
of his dissents when it reversed opinion,s with which 
he had disagreed. Justice Powell, in -p,a-~-~i~:ular, 
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has agreed with Judge Bork in 9 of 10 cases that 
went to the Supreme Court. 

• Judge Bork has compiled a balanceQ · record in all areas 
of the law, including the First Amendment, civil 
rights, labor law, and criminal law. In fact, his 
views on freedom of the press prompted scathing 
criticism from his more conservative colleague, Judge 
Scalia. 

• Some have expressed the fear that Judge Bork will seek 
to "roll back'' many existing judicial precedents. 
There is no basis for this view in Judge Bork's record. 
As a law professor, he often criticiz~d the reasoning 
of Supreme Court opinions; that is what law professors 
do. But as a judge, he has faithfully applied the 
legal precedents of both the Supreme Court and his own 
Circuit Court. Consequently, he is almost always in 
the majority on the Court of Appeals and has never been 
reversed by the Supreme Court. Judge Bork understands 
that in the American legal system, . which places a 
premium on the orderly development of the law, the mere 
fact that one may disagree with a prior decision does 
not mean that that decision ought to be overruled. 

• Judge Bork is the leading proponent of "judicial 
restraint." He believes that judges should overturn 
the decisions of the democratically-elected branches of 
government only when there is warrant for doing so in 
the Constitution itself. He further believes that a 
judge has no authority to create new rights based upon 
the judge's personal philosophical views, but must . 
instead rely solely on the principles set forth in the 
Constitution. 

• Justice Stevens, in a speech before the Eighth Circuit 
Judicial Conference, stated his view that Judge Bork 
was "very well qualified" to be a Supreme Court 
Justice. Judge Bork, Justice Stevens explained, would 
be "a .welcome addition to the Court." 

QUALIFICATIONS 

Any one of Judge Robert Bork's four positions in private 
practice, academia, the Executive Branch or the Judiciary 
would have been the high point of a brilliant career, but he 
has managed all of them. As .The New York Times stated in 

~ 1981, "Mr. Bork is a legal scholar of distinction and 
principle." 
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• Professor at Yale Law School for 15 years: holder of 
two endowed chairs; graduate of the University of 
Chicago Law School, Phi Beta Kappa and managing editor 
of the Law Review. 

• .Among the nation's foremost authorities on a ntitrust 
and constitutional law. Author of dozens cf scholarly 
works, including The Antitrust Paradox, a leading work 
on antitrust law. 

• An experienced practitioner and partner at Kirkland & 
Ellis. 

• Solicitor Ge~eral of the United States, 1973-77, 
representing the United States before the Supreme Court 
in hundreds of cases. 

• Unanimously confirmed by the Senate for the D.C. 
Circuit in 1982, after receiving the ABA's highest 
rating-- "exceptionally well qualified"--which is given 
to only a handful of judicial nominees each year. 

• As an appellate judge, he has an outstanding record: 
not one of his more than 100 majority opinions has been 
reversed by the Supreme Court. 

• The Supreme Court adopted the reasoning of several of 
his dissents when it reversed opinions with which he 
had disagreed. For example, in Sims v. CIA, Judge Bork 
criticized a panel opinion which had impermissibly, in 
his view, narrowed the circumstances under which the 
identity of confidential intelligence sources could be 
protected by the government. When the case was 
appealed, all nine membP-rs of the Supreme Court cgreed 
that the panel's definition of "confidential source" 
was too narrow and voted to reverse. 

GENERAL JUDICIAL PHILOSOPHY 

Judge Bork has spent more than a quarter of a century 
refining a careful and cogent philosophy of law. 

• His judicial philosophy begins with the simple 
proposition that judges must apply the Constitution, 
the statute, or controlling precedent--not their own 
moral, political, philosophical or economic 
preferences. 

• He believes in neutral, text-based readings of the 
Constitution, statutes and cases. This has frequently 
led him to take positions at odds with those favored by 
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political conservatives. For example, he testified 
before the Senate Subcommittee on Separation of Powers 
that he believed the Human Life. Bill to be 
unconstitutional; he has opposed conservative efforts 
to enact legislation depriving the Supreroe Court of 
jurisdiction over issues like abortion and school 
prayer; and he has publicly criticized conservatives 
who wish the courts to take an active role in 
invalidating economic regulation of business and 
industry. 

• He is not a political judge: He has repeatedly 
criticized politicized, result-oriented jurisprudence 
of either · the right or the left. 

• Judge Bork believes that there is a presumption 
favoring democratic decisionmaking, and he has 
demonstrated deference to liberal and conservative laws 
and agency decisions alike. 

• He has repeatedly rebuked academics and commentators 
who have urged conservative manipulation of the 
judicial process as a response to liberal judicial 
activism. 

• Judge Bork believes judges are duty-bound to protect 
vigorously those rights enshrined in the Constitution. 
He does not adhere to a rigid conception of "original 
intent" that would require courts to apply the 
Constitution only to those matters which the Framers 
specifically foresaw. To the contrary, he has written 
that it is the "task of the judge in this generation to 
discern how the framers' values, defined in the context 
of the world they knew, apply to the world we know." 
His opinions applying the First Amendment to modern 
broadcasting technology and to the changing nature of 
libel litigation testify to his adherence to this view 
of the role of the modern judge. 

• He believes in abiding by precedent: he testified in 
1982 regarding the role of precedent within the Supreme 
Court: 

I think the value of precedent and of certainty 
and of continuity is so high that I think a judge 
ought not to overturn prior decisions unless he 
thinks -it is absolutely clear that that prior 
decision was wrong and perhaps pernicious. 

He also has said that even questionable prior .precedent 
ought not be overturned when it has become part of the 
political yabric of the nation. 
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As The New York Times said in a December 12, 1981, 
editorial endorsing his nomination to our most 
important appellate court in 1981: 

Mr. Borl~ ... is a legal scholar of distinction and 
principle .... One may differ heatedly from him on 
specific issues like abortion, but those are 
differences of philosophy, not principle. 
Differences of· philosophy are what the 1980 election 
was about: Robert Bork is, given President Reagan's 
philosophy, a natural choice for an important 
judicial vacancy. 

FIRST AMENDMENT 

• During his five years on the bench, Judge Bork has been 
one of the judiciary's most vigorous defenders of First 
Amendment values. 

• He has taken issue with his colleagues, and reversed 
lower courts, in order to defend aggressively the 
rights of free speech and a free press. For example: 

In Ollman v. Evans and Novak, Judge Bork greatly 
expanded the constitutional protections courts had 
been according journalists facing libel suits for 
political commentary. Judge Bork expressed his 
concern that a recent and dramatic upsurge in 
high-dollar libel suits threatened . to chill and 
intimidate the American press, and held that those 
considerations required an expansive view of First 
Amendment protection against such suits. 

Judge Bork justified his decision as completely 
consistent with "a judicial tradition of a 
continuing evolution of doctrine to serve the 
central purpose" of the First Amendment. This 
reference · to "evolution of doctrine" provoked a 
sharp dissent from Judge Scalia, who criticized the 
weight Judge Bork gave to "changed social circum
stances". Judge Bork's response was unyielding: 
"It is the task of the judge in this generation to 
discern how the framer's values, defined in the 
context of the world they knew, apply to the world 
we. know." 

Judge Bork's decision in this case was praised as 
"extraordinarily thoughtful" in a New York Times 
column authored by Anthony Lewis. Lewis further 
described the opinion as "too rich" to be adequately 
summarized in his column. Libel lawyer Bruce Sanford 
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said, "There hasn't been an opinion more favorable 
to the press in a decade. 11 

In McBride v. Merrell Dow ar.d Pharmaceuticals Inc., 
Judge Bork stressed the responsibility of trial 
judges in libel proceedings to ensure that a lawsuit 
not become a 11 license to harass" and to take steps 
to "min:Lmize, so far as practicable, the burden a 
possibly meritless claim is capable of imposing upon 
free and vigorous journalism." Judge Bork 
emphasized that even if a libel plaintiff is not 
ultimately successful, the burden of defending a 
libel suit may itself in many cases · 
unconstitutionally constrain a free press. He 
wrote: "Libel suits, if not carefully handled, can 
threaten journalistic independence. Even if many 
actions fail, the risks and high costs of litigation 
may lead to undesirable forms of self-censorship. 
We do not mean to suggest by any means that writers 
and publications should be free to defame at will, 
but rather that suits--particularly those bordering 
on the frivolous--should be controlled so as to 
minimize their adverse impact upon press freedom." 

In Lebron v. Washington Metropolitan Area Transit 
Authority, Judge Bork reversed a lower court and 
held that an individual protester had been 
unconstitutionally denied the right to display a 
poster mocking President Reagan in the Washington 
subway system. Judge Bork characterized the 
government's action in this case as a "prior 
restraint" bearing a "presumption of 
unconstitutionality." Its decision to deny space to 
the protestor, · Judge Bork said, was 11 an attempt at 
censorship," and he therefore struck it down. 

Judge Bork's record indicates he would be a powerful 
ally of First Amendment values on the Supreme Court. 
His conservative reputation and formidable powers of 
persuasion provide strong support to the American 
tradition of a free press. Indeed, precisely because 
of that reputation, his championing of First Amendment 
values carries special credibillty with those .wh6 might 
not otherwise be sympathetic to vigorous defenses of 
the First Amendment. 

In 1971 Judge Bork wrote an article suggesting that the 
First Amendment is principally concerned with 
protecting political speech. It has been suggested 
that this might mean that Bork would seek to protect 
only political speech. But Judge Bork has repeatedly 
made his position on this issue crystal clear: in a 
letter published in the ABA Journal in 1984, for 
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example, he said that 11 I do not think ... that First 
Amendment protection should apply only to speech that 
is explicitly political. Even in 1971, I stated that 
my views were tentative .... As the result of the 
~esponses of scholars to my article, I have long since 
concluded that many other forms of discourse, such as 
moral and scientific debate, are central to democratic 
government and de~erve protection. 11 He also testified 
before Congress to this effect in 1982. He has made 
unmistakably clear his view that the First Amendment 
itself, as well as Supreme Court precedent, requires 
vigorous protection of non-political speech. 

• On the appellate court, Judge Bork has repeatedly 
issued broad opinions extending First Amendment 
protection to non-political speech, such as commercial 
speech (FTC v. Brown and Williamson Tobacco Corp.), 
scientific speech (McBride v. Merrell Dow and 
Pharmaceuticals, Inc.) and cable television programming 
involving many forms of speech (Quincy Cable Television 
v. FCC) . 

CIVIL RIGHTS 

• As Solicitor General, Judge Bork was responsible for 
the government arguing on behalf of civil rights in 
some of the most far-reaching civil rights cases in the 
Nation's history, sometimes arguing for more expansive 
interpretations of the law than those ultimately 
accepted by the Court. 

• Among Bork's most important arguments to advance the 
civil rights of minorities were: 

Beer v. United States -- Solicitor General Bork 
urged a broad interpretation of the Voting Rights 
Act to strike down an electoral plan he believed 
would dilute black voting strength, but the Court 
disagreed 5-3. 

General Electric Co. v. Gilbert -- Bork's amicus 
brief argued that discrimination on the basis of 
pregnancy was illegal sex discrimination, but six 
justices, including Justice Powell, rejected this 
argument. Congress later changed the law to reflect 
Bork's view. 

Washington v. Davis The Supreme Court, including 
Justice Powell, rejected Bork's argument that an 
employment test with a discriminatory 11 effect 11 was 
unlawful under Title VII. 



• 

8 

Teamsters v. United States -- The Supreme Court, 
including Justice Powell, ruled against Bork's 
argument that even a wholly race-neutral senority 
system violated Title VII if it perpetuated the 
effects of prior discrimination. • 

Runyon v. Mccrary -- Following Bork's argument, the 
Court ruled that civil rights laws applied to 
racially discriminatory private contracts. 

United Jewish Organization v. Carey -- The Court 
agreed with Bork that race-conscious redistricting 
of voting lines to enhance black voting strength was 
constitutionally permissible. 

Lau v. Nichols -- This case established that a civil 
rights law prohibited actions that were not 
intentionally discriminatory, so long as they 
disproportionately harmed minorities. The Court 
later overturned this case and narrowed the law to 
reach only acts motivated by a discriminatory 
intent. 

As a member for five years of the United States Court 
of Appeals for the D.C. Circuit, Judge Bork has 
compiled a balanced anq impressive record in the area 
of -civil ~ights. 

• He often voted to vindicate the rights of civil rights 
plaintiffs, frequently reversing lower courts in order 
to do so. For example: 

In Palmer v. Shultz, he voted to vacate the district 
court's grant of summary judgment to the government 
and hold for a group of female foreign service 
officers alleging State Department discrimination in 
assignment and promotion. 

In Ososky v. Wick, he voted to reverse the district 
court and hold that the Equal Pay Act applies to the 
Foreign Service's merit system. 

In Doe v. Weinberger, he voted to reverse the 
district court and hold that an individual 
discharged from . the National Security Agency for his 
homosexuality had been illegally denied a right to a 
hearing. 

In County Council of Sumter County, South Carolina 
v. United States, Judge Bork rejected a South 
Carolina county's claim that its switch to an 
"at-large" election system did not require 
preclearance from the Attorney General under the 
Voting Rights Act. He later held that the County 
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had failed to prove that its new systAm had "neither 
the purpose nor ~ffect of denying or abridging the 
right of black South Carolinians to vote." 

In Norris v. District of Columbia, Judge Bork voted 
to reverse a district court in a jail inmate's 
Section 1983 suit against four guards who allegedly 
had assaulted him. Judge Bork rejected the district 
court's reasoning that absent permanent injuries the 
case must be dismissed: the lawsuit was thus 
reinstated. 

In Laffey v. Northwest Airlines, Judge Bork affirmed 
a lower court decision which found that Northwest 
Airlines had discriminated against its female 
employees. 

In Emory v. Secretary of the Navy, Judge Bork 
reversed a district court's decision to dismiss a 
claim of racial discrimination against the United 
States Navy. The District Court had held that the 
Navy's decisions on promotion were immune from 
judicial review. In rejecting the district court's 
theory, Judge Bork held: "Where it is alleged, as it 
is here, that the armed forces have trenched upon 
constitutionally guaranteed rights through the 
promotion and selection process, the courts are not 
powerless to act. The military has not been 
exempted from constitutional provisions that protect 
the rights of individuals. It is precisely the role 
of the courts to determine whether those rights have 
been violated." 

Judge Bork has rejected, however, claims by civil 
rights plaintiffs when he has concluded that their 
arguments were not supported by the law. For example: 

In Paralvzed Veterans of America v. Civil 
Aeronautics Board, Judg.e Bork criticized a panel 
decision which had held that all the activities of 
commercial airlines were to be considered federal 
programs and therefore subject to a statute 
prohibiting discrimination against the handicapped 
in federal programs. Judge Bork characterized this 
position as flatly inconsistent · with Supreme Court 
precedent. On appeal, the Supreme Court adopted 
Judge Bork_'s position and reversed the panel in a 
6-3 d~cision authored by Justice Powell. 

In Vinson v. Taylor, Judge Bork criticized a panel 
decision in a sexual harassment case, both because 
of evidentiary rulings with which he disagreed and 
because · the panel had taken the position that 
employers were automatically liable for an 
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employee's sexual harassment, even if the employer 
had not known about the incident at issue. The 
Supreme Court on review adopted positions similar to 
those of Judge Bork both on the evidentiary issues 
and on the issue of liability. 

In Dronenberg v. Zech, Judge Bork rejected a 
constitutional_ claim by a cryptographer who was 
dis~harged from the Navy because of his 
homosexuality. Judge Bork held that the 
Constitution did not confer a right to engage in 
homosexual acts, and that the court therefore did 
not have the authority to set aside the Navy's 
decision. He wrote: "If the revolution in sexual 
mores that appellant proclaims is in fact ever to 
arrive, we think it must arrive through the moral 
choices of the people and their elected 
representatives, not through the ukase of this 
court." The case was never appealed, but last year 
the Supreme Court adopted this same position in 
Bowers v. Hardwick--a decision in which Justice 
Powell concurred. 

In Hohri v. United States, Judge Bork criticized a 
panel opinion reinstating a claim by Americans of 
Japanese descent for compensation arising out of 
their World War II internment. Judge Bork denounced 
the internment, but pointed out that in his view the 
Court of Appeals did not have statutory authority to 
hear the case. He characterized the panel opinion 
as one in which "compassion displaces law." In a 
unanimous opinion authored by Justice Powell, the 
Supreme Court adopted Judge Bork's position and 
reversed the panel on appeal. 

Judge Bork has never had occasion to issue a ruling in 
an affirmative action case. While a law professor, he 
wrote an op-ed piece in 1979 for The Wall Street 
Journal in which he criticized the recently issued 
Bakke decision. Since then, however, the Supreme Court 
has issued many other decisions affecting this issue, 
and Judge Bork has never in any way suggested that he 
believes this line of cases should be overruled. 

' . 

In 1963 Bork wrote an article in the New Republic 
criticizing proposed public accommodations provisions 
that eventually became part of the Ciyil Rights Act as 
undesirable legislative interference with private 
business behavior. 

But ten years later, at his confirmation hearings 
for the position of Solicitor General, Bork 
acknowledged that his position had been wrong: 
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I should say that I no longer agree with that 
article .... It seems to me I was on the wrong 
track altogether. It was my first attempt to 
write in that field. It seems to me the statute 
has worked very well and I do not see any problem 
with the statute, and were that to be proposed 
today, I would support it. 

The article was not even raised during his unanimous 
Senate confirmation to the D.C. Circuit ten years 
later, in 1982. 

His article, as does his subsequent career, makes 
clear his abhorrence of racism: "Of the ugliness of 
racial discrimination there need be no argument." 

LABOR 

• Judge Bork's approach to labor cases illustrates his 
deep commitment to principled decisionmaking. His 
faithful interpretation of the statutes at issue has 
resulted in a balanced record on labor issues that · 
defies characterization as either "pro-labor" or 
"pro-management." 

• He has often voted to vindica'te the rights of labor 
unions and individual employees both against private 
employers and the federal government. 

In an opinion he authored for the court in United 
Mine Workers o~ America v. Mine Safety Health 
Administration, Judge Bork held on behalf of the 
union that the Mine Safety and Health Administration 
could not excuse individual mining companies from 
compliance with a mandatory safety standard, even on 
an interim basis, without following · particular 
procedures and ensuring that the miners were made as 
safe or safer by the exemption from compliance. 

In concurring with an opinion authored by Judge 
Wright in Amalgamated Clothing and Textile Workers 
v. National Labor Relations Board, Judge Bork held 
that despite evidence -that the union, at least in a 
limited manner, might have engaged in coercion in a 
very close election that the union won, the National 
Labor Relations Board's decision to certify the 
union should not be overturned nor a new election 
ordered. 

In Musey v. Federal Mine Safety and Health Review 
Commission, Judge Bork ruled that under the Federal 
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Coal Mine and Health and Safety Act the union and 
its attorneys were entitled to costs and attorney 
fees for representing union members. 

In Amalgamated Transit Union v. Brock, Judge Bork, 
writing for the majority, held in favor of the union 
that the Secretary of Labor had exceeded his 
statutory authority in certifying in federal 
assistance applications that "fair and equitable 
arrangements" had been made to protect the 
collective bargaining rights of employees before 
labor and management had actually agreed to a 
dispute resolution mechanism. 

In United Scenic Artists v. National Labor Relations 
Board, Judge Bork joined an opinion which reversed 
the Board's determination that a secondary boycott 
by a union was an unfair labor practice, holding 
that such a boycott occurs only if the union acts 
purposefully to involve neutral parties in its 
dispute with the primary employer. 

Similar solicitude for the rights of employees is 
demonstrated by Northwest Airlines v. Airline Pilots 
International, where Bork joined a Judge Edwards' 
opinion upholding an arbitrator's decision that an 
airline pilot's alcoholism was a "disease" which did 
not constitute good cause for dismissal. 

Another opinion joined by Judge Bork, NAACP v. 
Donovan, struck down amended Labor Department 
regulations regarding the minimum "piece rates" 
employers were obliged to pay to foreign migrant 
workers as arbitrary and irrational. 

A simiiar decision against the government was 
renc!.ered in National Treasury Employees Union v. 
Devine, which held that an appropriations measure 
barred the Office of Personnel Management and other 
agencies from implementing regulations that changed 
federal personnel practices to stress individual 
performance rather than seniority. 

In Oil Chemical Atomic Workers International v. 
National Labor Relations Board, Judge Bork joined 
another Edwards' opinion reversing NLRB's 
determination that a dispute over repla6ing 
"strikers" who stopped work to protest safety 
conditions could be settled through a private 
agreement between some of the "strikers" and the 
company because of the public interest in ensuring 
substantial remedies for unfair labor practices. 
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In Donovan v. Carolina Stalite Co., Judge Bork 
reversed the Federal Mine Safety and Health Review 
Commission, holding that a state gravel processing 
facility was a "mine" within the meaning oj: the Act 
and thus subject to civil penalties. 

Black v. Interstate Commerce Commission, a per 
curiam opinio~ joined by Judge Bork, held that the 
ICC had acted arbitrarily and capriciously in 
allowing a railroad to abandon some of .i ts tracks in 
a manner that caused the displacement of employees 
of another railroad. 

• Where the statute, legitimate agency regulation, or 
collective bargaining agreement so dictated, however, 
he has not hesitated to rule in favor of the government 
or private employer. 

In National Treasury Employees Union v. U.S. Merit 
Systems, Judge Bork held that seasonal government 
employees laid off in accordance with the conditions 
of their employment were not entitled to the 
procedural protections that must be provided to 
permanent employees against whom the government 
wishes to take "adverse action." 

In Prill v. National Labor Relations Board, Judge 
Bork dissented from the panel to support the 
National Labor Relations Board decision that an 
employee's lone refusal to drive an allegedly unsafe 
vehicle was not protected by the "concerted 
activities" section of the National Labor Relations 
Act. Judge Bork concluded that the Board's 
definition of "concerted activities," which required 
that an employee's conduct must be engaged in with 
or on the authority of other employees and not 
solely by and on behalf of the employee himself, was 
compelled by the statute. 

In International Brotherhood of Electrical Workers 
v. National Labor Relations Board, Judge Bork wrote 
an opinion for the court upholding a National Labor 
Relations Board decision against the union which 
held that an employer had not committed an unfair 
labor practice by declining to bargain over its 
failure to provide its employees with a Chri·stmas 
bonus. The court found that the company's 
longstanding practice to provide bonuses had been 
superseded by a new collective bargaining agreement 
which represented by its terms that it formed the 
sole basis of the employer's obligations to its 
employees a.nd did not specify a Christmas bonus. 
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In Dunning v. National Aeronautics and Space 
Administration, Judge Bork joined Judges Wald and 
Scalia in denying an employee's petition for review 
of a Merit Systems Protection Board decision to 
affirm a 15-day suspension imposed by NASA. for 
insubordination. 

CRIMINAL LAW 

• As Solicitor General, Robert Bork argued and won 
several major death penalty cases before the United 
States Supreme Court. He has expressed the view that 
the death penalty is constitutionally permissible, 
provided that proper procedures are followed. 

• Judge Bork is a tough but fairminded judge on criminal 
law issues. 

• He has opposed expansive interpretations of procedural 
rights that would enable apparently culpable 
individuals to evade justice. 

In United States v. Mount, for example, he concurred 
in a panel decision affirming a defendant's 
conviction for making a false statement in a 
passport application. He wrote a separate • 
concurrence to emphasize that the court had no power 
to exclude evidence obtained from a search conducted 
in England by British police officers, and that even 
assuming that it did, it would be inappropriate for 
the court to apply a "shock the conscience" test. 

In U.S. v. Singleton, he overruled a district court 
order that had suppressed evidence in a defendant's 
retrial for robberv which had been deemed reliable 
in a previous court of appeals review of the first 
trial. 

• On the other hand, however, Judge Bork has not 
hesitated to overturn convictions when constitutional 
~r evidentiary considerations require such a result. 

In U.S. v. Brown, Judge Bork joined in a panel 
decision overturning the convictions of members of 
the "Black Hebrews" sect, on the ground that the 
trial court, by erroneously dismissing a certain 
juror who had questioned the sufficiency of the 
government's evidence, had violated the defendants' 
constitutional right to a unanimous jury. Judge 
Bork's decision to void nearly 400 separate verdicts 
in what is believed to be the longest and most 
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expensive trial ever held in a D.C. district court 
highlights his devotion to vindicating the 
constitutional rights even of criminal defendants. 

ABORTION 

• Judge Bork has never stated whether he would vote to 
overrule Roe v. Wade. Some have suggested, however, 
that Judge Bork ought not to be confirmed unless he 
commits in advance not to vote to overrule Roe v. Wade. 
Traditionally, judicial nominees do not pledge their 
votes in future cases in order to secure confirmation. 
This has long been regarded as clearly improper. 
Indeed, any judicial nominee who did so would properly 
be accused not only of lacking integrity, but of 
lacking an open mind. 

• In 1981, Judge Bork testified before Congress in 
opposition to the proposed Human Life Bill, which 
sought to reverse· Roe v. Wade by declaring that human 
life begins at conception. Judge Bork called the Human 
Life Bill "unconstitutional". 

• Judge Bork has in the past questioned only whether 
there is a right to abortion in the Constitution. 

• This view is shared by some of the most notable, main
stream and respected scholars of constitutional law in 
America: 

• 

Harvard Law Professors Archibald Cox and Paul 
Freund. 

Stanford Law School Dean John Hart Ely. 

Columbia Law Professor Henry Monaghan. 

Stanford law professor Gerald Gunther, the editor of 
the leading law school casebook on constitutional law, 
offered the following comments on Griswold v. 
Connecticut, the precursor to Roe v. Wade: "It marked 
the return of the Court to the discredited notion of 
substantive due process. The theory was repudiated in 
1937 in the economic sphere. I don't ·find a very 
persuasive difference in reviving it for the personal 
sphere. I'm a card-carrying liberal Democrat, but this 
strikes me as a double standard." 

• Judge Ruth Bader Ginsburg, one of Judge Bork's 
colleagues on the D.C. Circuit, has written that Roe v. 
Wade "sparked public opposition and academic 
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criticism ... because the Court ventured too far in the 
change it ordered and presented an incomplete justi
fication for its action." 

• The legal issue for a judge is whether it should be the 
court, or the people through their elected 
representatives, that should decide our policy on 
abortion. 

• If the Supreme Court were to decide that the 
Constitution does not contain a right to abortion, that 
would not render abortion illegal. It would simply 

• 

mean that the issue would be decided in the same way as 
virtually all other issues of public policy--by the 
people through their legislatures. 

WATERGATE 

During the course of the Cox firing, Judge Bork 
displayed great personal courage and statesmanship. He 
helped save the Watergate investigation and prevent 
disruption of the Justice Department. As Lloyd Cutler 
has recently written, "[I]t was inevitable that the 
President would eventually find someone in the Justice 
Department to fire Mr. Cox, and, if all three top 
officers resigned, the department's morale and the 
pursuit of the Watergate investigation might have been 
irreparably crippled." 

• At first, Bork informed Attorney General Elliott 
Richardson and Deputy Attorney General William 
Ruckelshaus that he intended to resign his position. 
Richardson and Ruckelshaus persuaded him to stay. As 
Richardson has recently said, "There was no good reason 
for him to resign, and some good reason for him not 
to." Richardson and Ruckelshaus felt that it was 
important for someone of Bork's integrity and stature 
to stay on the job in order to avoid mass resignations 
that would have crippled the Justice Department. 

• After carrying out the President's instruction to 
discharge Cox, Bork acted immediately to safeguard the 
Watergate investigation and its independence. He 
promptly established a new Special Prosecutor's office, 
giving it authority to pursue the investigation without 
interference. He expressly told the Special 
Prosecutor's office that they had complete independence
and that they should subpoena the tapes if they saw 
fit--the very action that led to Cox's discharge. 



17 

• Judge Bork framed the legal theory under which the 
indictment of Spiro Agnew went forward. Agnew had 
taken the position that a sitting Vice President was 
immune from criminal indictment, a · position wpich 
President Nixon initially endorsed. Bork wrote and 
filed the legal brief arguing the opposite position, 
i.e. that Agnew was subject to indictment. Agnew 
resigned shortly thereafter. 

• In 1981, The New York Times described Judge Bork's 
decisions during Watergate as "principled." 

• 

BALANCE ON THE SUPREME COURT 

Judge Bork's appointment would not change the balance 
of the Supreme Court. His opinions on the Court of 
Appeals--of which, as previously noted, not one has 
been reversed--are thoroughly in the mainstream. In 
every instance, Judge Bork's decisions are based on his 
reading of the statutes, constitutional provisions, and 
case law before him. A Justice who brings that 
approach to the Supreme Court will not alter the 
present balance in any way. 

• The unpredictability of Supreme Court appointees is 
characteristic. Justice Scalia, a more conservative 
judge than Bork, has been criticized by some 
conservatives for his unpredictability in his very 
first term on the Court. Justice O'Connor has also 
defied expectations, as Professor Lawrence Tribe noted: 
"Defying the d~sire of Court watchers to stuff Justices 
once and ror all into pigeonholes of 'right' or 'left,' 
[her] story ... is fairly typical: when one Justice is 
replaced with another, the impact on the Court is 
likely to be progressive on some issues, conservative 
on others." 

• There is no historical or constitutional basis for 
making the Supreme Court as it existed in June 1987 the 
ideal standard to which all future Courts must be held. 

No such standard has ever been used in evaluating 
nominees to the Court. The record indicates that 
the Senate has always tried to look to fhe nominee's 
individual merits--even when they · have disagreed 
about them. 

The issue of "balance" did not arise with respect to 
FDR's eight nominations to the Court in six years or 
LBJ's nominees to the Warren Court, even though, as 
Professor Tribe has written, Justice Black's 
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appointment in 1937 "took a delicately balanced 
Court ... and turned it into a Court willing to give 
solid support to F.D.R. 's initiatives. So, too, 
Arthur Goldberg's clppointment to the Court _ ... 
shifted a tenuous balance on matters of personal 
liberty toward a consistent libertarianism .... " 

July 29, 1987 
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The Constitution, Original Intent, and 
Economic Rightst 

ROBERT H. BORK• 

To approach the subject of economic rights it is necessary to state 
a general theory about how a judge should deal with casca which 
require interpretation of the United States Constitution. More spe
cifically, I intend to address the question of whether a judge should 
consider himself or herself bound by the original intentions of those 
who framed, proposed, and ratified the Constitution. I think the 
judge is so bound. I wish to demonstrate that original intent is the 
only legitimate basis for constitutional decisionmalcing. Further, I in• 
tend to meet objections that have been made to that proposition. 

This issue has been a topic of fierce debate in the law schools for 
the past thirty years. The controversy shows no sign of subsiding. To 
the contrary, the torrent of words is freshening. It is odd that the one 
group whose memben rarely discuss the intellectual framework 
within which they decide cases is the federal judiciary. Jud~es. by 

---------- and lar~e. are Mt mu;.: \ attracted !.O theory. That ls . :c: : .. tunaic. and 
~ ~ -~)~ ,. is ~nangmg. There are several reasons wny it should 

.->' change. 
Law is an intellectual system. If it is to progress at all, it is 

through continual intellectual exchanges. There is no reason why 

• t This Aniclc is an adaputioll or a speech I pve at the first Sharon Siegan 
• \fcmorial Lecture at the Univmity of San Oieao School of Law on November 18. 1985. 

Everyone who ever met Shal'OII Siepn ii. I am c:enain, 1ratified that tbc University of 
San Diego School-of Law hu atablilhed a lecture series in her memory. My wife and I 
first met Sharon Siepn juat two y•n aac,. She wu a lovely woman in every way. I am 
imme1111ly honored to have been invited to 1ive the inauaural lecture in the series named 
for her. 

• Circuit Judge. United States Court or Appeals for the District of Columbia Cir• 
cuit; J.D .. University cf Chicaao. • 
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members of the judiciary should not engage in such discussion. 
Rather, becausc·thcirs is the ultimate responsibility, there is every 
rea~.>n why they should engage in such discussion. The only real con
trol the American people have over their judges is that of criti
cism-criticism that ought to be informed. Criticism focused not 
upon the congeniality of political results but upon the judges' faith
fulness to their assigned role. Judges ought to make explicit how 
they perceive their assigned role. 

We appear to be at a tipping point in the relationship of judicial 
power to democracy. The opposing philosophies about the role of 
judges arc being articulated more clearly. Those who argue that 
original intention is crucial do so in order to draw a sharp line be
tween judicial power and democratic authority. Their philosophy is 
called intentionalism or intcrpretivism. Those who would assign an 
ever increasing role to judges are caJled non-intentionalist or non
interpretivist. The future role of the American judiciary will be de
cided by the victory of one set of ideas over the other. 

In this Article, I am not concerned with provin1 that any particu
lar decision or doctrine is wrong. Rather, I am concerned with the 
method of reasoning by which constitutional argument should 
proceed. 

The problem for constitutional law always has been and always 
will be the resolution of what has been called the Madisonian di
lemma. The United States was founded ·as what we now call a 
Madisonian system, one .which allows majorities to rule in wide areas 
of life simply becauie they arc majorities, but which also holds that 
individuals have some freedoms that must be exempt from majority 
control. The dilemma is that neither the majority nor the minority 
can be trusted to define the proper spheres of democratic authority 
and individual liberty. The first would court tyranny by the majority: 
the second, tyranny by the minority. 

Over time it has corr:e to be thought that the resolution of the 
~fac .sonian problem-the definition of majority power ana minority 
freedom-is primarily the function of the judiciary and, most espe• 
cially, the function of . the Supreme Court. That understanding, 
which now seems a permanent feature of our political arrangements, 
creates the need for constitutional theory. The courts must be ener
getic to protect the rights of individuals, but they must also be 
scrupulous not to deny the majority's legitimate right to govern. 
How can that be done? 
. Ahy intelligible view of constitutional adjudication starts from the 

proposition that the Constitution is law. That may sound obvious but 
in a moment you will see that it is not obvious to a great many peo
ple, including law professors. What docs it mean to say that the 
words in a document are law? One of the things it means is that the 

824 



Eco,iomic Righu 
\._ ,._ DIEGO l.,t.W AE111£W 

words constrain judgment. They control judges every bit as much as 
they control legislators. executives, and citizens. 
• The provisions of the Bill of Rights and the Civil War amend• 
ments not only have contents that protect individual liberties, they 
also have limits. They do not cover all possible or even all desirable 
liberties. For example, freedom of speech covers speech, not sexual 
conduct. Freedom from unreasonable searches and seizures does not 
protect the power of businesses to set prices. These liff!its mean that 
the judge's authority has limits and that outside the designated areas 
democratic institutions govern. 

If this were not so, if judges could govern areas not committed to 
them by specific clauses of the Constitution, then there would be no 
law other than the will of the judge. It is common ground that such 
a situation is not legitimate in a democracy. Justice Brennan re
cently put the point well: "Justices are not platonic guardians ap
pointed to wield authority according to their personal moral predilec
tions. " 1 This means that any defensible theory of constitutional 
interpretation must demonstrate that it has the capacity to control 
judges. An observer must be able to say whether or not the judge's 
result follows fairly from premises given by an authoritative, exter
nal source and is not merely a question of taste or opinion. 

There are those in the academic world, professors at very prestigi
ous law schools, who deny that the Constitution is law. I will not 
rehearse their arguments here or rebut them in detail. I note merely 
that there is one question they do not address. If the Constitution is 
not law. with the usual areas of ambiguity at the edges, but which 
nevertheless toleraply tells judges what to do and what not to do-if 
the Constitution is not law in that sense. what authorizes judges to 
set at naught the :najomy jud;rr.ent uf the representatives of the 
American people? If the Constitution is not law, why is the judge's 
authority superior to that of the President, the Congress, the armed 
forces, the depanments and agencies. the governors and legislatures 
of the states, and that of everyone else in the nation? >.:o answer 
exists. 

The answer that is attempted is usually that the judge must be 
guided by some form of moral philosophy. ~ot only is moral philoso
phy typi~lly inadequate to the task but, more fundamentally, there 
is no legitimating reason that l have seen why the rest of us should 
be governed by the judgt's moral visions. Those academics who 

I. Speech by William J. Brennan. Georgetown University (Oct . 12, 1985), ,,. 
pri,rud in N.Y. Times, Oct. 13. 1985, at 36. col. 2. 
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think the Constitution is not law ought to draw the only conclusion 
that intellectual honesty leaves to them: that judges must abandon 
the function of constitutional review. I h.we yet to hear that 
suggested. 

The only way in which the Constitution can constrain judges is if 
the judges interpret the document's words according to the intentions 
of those who drafted, proposed, and ratified its provisions a'nd its va
rious amendments. It is important to be plain at the outset what 
intentionalism means. It is not the notion that judges may apply a 
constitutional provision only to circumstances specifically contem
plated by the Framers. In such a narrow form the philosophy is use
less. Because we cannot know how the Framers would vote on spe
cific cases today, in a very different world from the one they knew. 
no intentionalist of any sophistication employs the narrow version 
just described. 

There is a version that is adequate to the task. Dean John Hart 
Ely has described it: 

What distinauisha interprctivism [or intentionalismJ from its opp01ite is iu 
insistence that the ·.work of the political branches is to be invalidated only in 
accord with an inference wh01e startina point, whose underlyina premise, is 
fairly discoverable in the Constitution. That the complete inference will not 
be found there-because the situation is not likely to have been fore
seen-is generally common around.• 

In short, all an intentionalist requires is that the text. · structure. 
and history of the Constitution provide him not with a conclusion but 
with a major premise. That premise states a core value that the 
Framers intended to protect. The intentionalist judge must then sup
ply the minor premise in order to protect the constitutional freedom 
in circumstances the Framers could not foresee. Court~ perform this 
function all of the time. Indeed. it is the same function they perform 
when they apply a statute, a contract, a will, or, indeed, a Supreme 
Court opinion to a situation the Framers of those documents did not 
foresee. ; 

Thu.s, we lie usually able \to understand the liberties that were 
intended to be protected. We are able to apply the first amendment's 
Free Press Clause to the electronic media and to the changing im
pact of libel ·litigation upon all the media; we are able to apply the 
fourth amendment's prohibition on unreasonable searches and 
seizures to electronic surveillance: we apply the Commerce Clause to 
state: regulations of intentate trucking. 

Does this version of intentionalism mean that judges will invaria
bly decide cases th6 way the Framen would if they were here today? 
Of course not. But many cases will be decided that way and. at the 
very least, judges will confine themselves to the principles the Fram• 

2. JOHN HAIT ELY. DEMOCIACY AND 01STIUST I •2 ( 1980). 
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ers put into the Constitution. Entire ranges of problems will be 
placed off-limits to judges, thus preserving democracy in those areas 

-where the Framers intended democratic government. That is better 
than any non-intentionalist theory of constitutional adjudication can 
do. [f it is not good enough, judicial review under the Constitution 
cannot be legitimate. I think it is good enough. 

There is one objection to intentionalism that is • particularly tire
some. Whenever I speak on the subject someone invariably asks: 
"But why should we be ruled by men long dead?" The question is 
never asked about the main body of the Constitution where.- we really 
are ruled by men long dead in such matten as the powers of Con• 
gress, the President, and the judiciary. Rather, the question is asked 
about the amendments that guarantee individual freedoms. Tbe an• 
swer as to those amendments is that we are not governed by men 
long dead unless we wish to cut back those freedoms. whicb tbe 
questioner never does. We are entirely free to create all the addi
tional freedoms we wish by legislation, and the nation bu done that 
frequently. What the questioner is really driving at is why judges. 
not the public but judges, should be bound to protect only those free
doms actually specified by the Constitution. The objection underly
ing the question is not to the rule of dead men but to the rule of 
living majorities. 

Moreover, when we understand that the Bill of Rights gives us 
major premises and not specific conclusions, the document is not at 
all anachronistic. The major values specified in the Bill of Rights are 
timeless in the sense that they must be preserved by any government 
we would regard as free. For that reason, courts must not hesitate to 
apply only values to new circumstances. A judge who r~fuses to deal 
with unforeseen threats to an established consutuuonai vaiue, and 
hence provides a crabbed interpretation that robs a provision of iu 
full. fair. and reasonable meaning, fails in his judicial duty. 

But there is the opposite danger. Obviously, values and principles 
can be stated at different levels of abstraction. In stating the value 
that is to be protected. the judge must not state it with so much 
generality that he transforms it. When that happens the judge im
properly deprives the democratic majority of its freedom. The diffi
culty in cboosina the proper level of generality has led some to claim 

• that intentionalism is impossible. 
Thus, in speaking about my view of the fourteenth amendment's 

equal protection clause as requiring black equality, Professor Paul 
Brest of Stanford said. 
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The very adoption of such a principle, however, demands an arbitrary 
choice amona levels of •bstracuon. Just what i1 .. the acncral principle or 
equality that applies to all casa"? Is it the "core idea of bl«Jc equality" 
that Bork finds in the oriainal understandina (in which case Alan Bakke did 
not state a constitutionally coanizablc claim), or a broader principle of .. ,.a. 
t:iaJ equality" (so that, depcndin1 on the precise content of the principle, 
Bakke might have a case after all), or is it a still broader principle of equal• 
ity that encompasses discrimination on the basis or sender (or sexual orien-

- talion) u well? 

The fact is that all adjudication requires makina choices amona levels of 
generality on which 10 articulate principles, and all such choices are 1nher• 
ently non-neutral. No form of constitutional decisionmakin1 can be sal• 
vaged if its leaitimacy depends on satisfyina Bork's requircmcnu that prin• 
c1plcs be "neutrally dertved, defined and applied."' 

I think that Brest's statement is wrong and that an intentionalist 
can do what Brest says he cannot. Let me use Brest's example as a 
hypothetical-I am making no statement about the truth of the mat
ter. Assume for the sake of the argument that a judge's study of the 
evidence shows that both black and general racial equality were 
clearly intended, but that equality on matters such as sexual orienta-
tion was not under discussion. . 

The· intentionalist may conclude that be must enforce black and 
racial equality but that he has no guidance at all about any higher 
_ level of generality. He has, therefore, no warrant to displace a legis
lative choice that prohibits cenain forms of sexual behavior. That 
result follows from the principle of acceptance of democratic choice 
where the Constitution is silent. The same son of analysis could be 
used to determine whether an amendment imposes black equality 
only or the broader principle of racial equality. In sbon, the problem 
of levels of generality may be solved by choosing no level of general
ity higher than that which interpretation of the words, structure, and 
history of the Constitution fairly support. 

The power of extreme generalization was demonstrated by Justice 
William 0. Douglas in Griswold v. ConMctipll.4 In Griswold the 
C:>urt struck down Connecticut's a;1ticontrac*ption statute. Justice 
Douglas created a constitutional right of priva¢y that invalidated the 
state's law against the use of contraceptives. He observed that many 
provisions of the Bill of Rights could be viewed as protections of 
aspects of personal privacy. He then generalized these particulars 
into an overall right of privacy that applies even where no provision 
of the Bill of Rights does. By choosing that level of abstraction, the 
Bill of Rights was expanded beyond the known intentions of the 
Framel'f, Since there is no constitutional text or history to define the 

3. Brat. Tit, Fu,uJa,,.,,u,,l Rirltu Co1t1rowr1y: T1t, £u1111iaJ Contradic:rio,u of 
Normativ, Co,utitutiOIUII Sc:ltoltuJltip. 90 Y-'LI LJ. 1063. 1091,92 (1981) (footnotes 
omitted). 

4. 381 U.S. 479 (1965). 
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right. privacy becomes an unstructured source of judicial power. I 
am not arguing that any of the privacy cases were wrongly de• 
cided-that is a different question. My point is simply that the level 
of abstraction chosen makes the application of a generalized right of 
privacy unpredictable. A concept of original intent. one that focuses 
on each specific provision of the Constitution rather than upon values 
stated at a high level of abstraction, is essential to prevent couru 
from invading the proper domain of democratic government. 

That proposition is directly relevant to the subject of economic 
righu and the Constitution. Anicle I. section 10, provides that no 
state shall pass any law impairing the obligations of contracts.• The 
fifth and founeenth amendments prevent either the federal or any 
state government from taking private propeny for public use without 
paying just compensation.• The intention underlying these clauses 
has been a matter of dispute and perhaps they have not been given 
their proper force. But that is not my concern here because few 
would deny that original intention should govern the application of 
these particular clauses. 

My concern is with the contention that a more general spirit of 
libertarianism pervades the original intention underlying the four
teenth amendment so that couns may review all regulations of 
human behavior under the due process clause of that amendment. As 
Judge Learned Hand understood, economic freedoms are philoaoph
ically indistinguishable from other freedoms. Judicial review would 
extend, therefore, to all economic regulations. The burden of justifi
cation would be placed on the government so that all such regula
tions would stan with a presumption of unconstitutionality. Viewed 
from the standpoint of economic philosophy, and of individual free
dom. the idea ~as many am1ctions. But viewed :·ram toe standpoint 
of constitutional structures, the idea wl,rks a massive shift away 
from democracy and toward judicial rule. 

Professor Siegan has explained what is involved: 
In suit challen1in1 the validity or restrainu. the government would have the 
burden of persuadin, a court . . . fint, that the legislation serves important 
governmental objectives; second. that the restraint imposed by government 
is substantially related to the achievement of these objectives, that is, . . . 
the fit between means and ends must be cloae~ and third, that a similar 
result cannot be achieved by a less drutic means.' 

This~method of review is familiar to us from case law. It has merit 

S. US. CONST. art. I, I 10. 
6. Id. amend. V: id. amend. XIV, I I. 
7. 8 . S1£GAN, ECONOMIC LIIHTIES "ND TM£ CONSTITUTION 324 ( 1980). 
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where the court is examining legislation that appears to threaten a 
right or a value specified by a provision of the Constitution. But 
when employed as a formula for the general review of all restrictions 
on human freedom without guidance from the historical Constitu
tion. the c:ourt is cut loose from any external moorings and required 
to perform tasks that are not only beyond its competence. but be
yond any conceivable judicial function. That assertion is true. l sub
mit. with respect to each of the three stepa of the process described. 

The first task assigned the government's lawyers is that of carry• 
ing the burden of penuading a court that the .. legislation serves im• 
ponant governmental objectives."' That means. of coune. objectives 
the court regards as imt>Qnant. and imponance also connotes legiti• 
macy. It is well to be clear about the stupendous nature of the "func
tion that is thus assigned the judiciary. That function is nothing less 
than · working out a complete and coherent philosophy of the proper 
and improper ends of government with respect to all human activi
ties and relationships. This philosophy must cover all questions: so
cial. economic, sexual. familial, and political. 

It must be so detailed and well-articulated. all the major and mi
nor premises in place. that it allows jud1a to decide infinite numben 
of concrete disputes. It must also rest upon more than the individu,.l 
preferences of judges in order that internal inc:onsistency be avoided 
and that the legitimacy of farcing the chosen ends of government 
upon elected representatives, who have other ends in mind. can be 
justified. No theory of the proper end of government that possesses 
all of these characteristics is even conceivable. Cenainly no phil~ 
pher has ever produced a generally acceptable theory of the sort re
quired. and there is no reason to suppose that such a univenal theory 
is just over the horizon. Yet, to satisfy the requirements of adjudica
tion and the premise that a judge may not override democratic 
choice without an authority other than his own will, a theory with 
each of the mentioned qualities is essential. 

Suppose that in meeting a challenge to a federal minimum wage 
law the government's counsd stated that the statute was the out• 
come of interest group politics, or that it was thought best to moder• 
ate the speed of the migration of industry from the north to the 
south, or that it was pan of a policy to aid unions in collective bar• 
gaining. How is a court to demonstrate that none of those objectives 
is _important and legitimate? Or, suppose that the lawyer for Con• 
necticut in the Griswold case stated that a majority. or even a politi• 
cally_ influential •minority. reprded it as morally abhorrent that 
couples capable of procreation should copulate without the intention. 
or at least the possibility, of conception. Can the court demonstrate 

I. Id. 
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that moral abhorrence is not an imponant and legitimate ground for 
legislation? l think the answer is that the court can make no such 
demonstration in either of the supposed cases. Further, though it 
may be only a confession of my own limitations, I have not the re• 
motest idea of how one would go about constructing the philosophy 
that would give the necessary answers-to judges. 1 am quite clear 
how I would vote as a citizen or a legislator on each of these 
statutes. 

This brings me to the second stage of review, in which the govern
ment bears the burden of persuading the court that the challenged 
law is "substantially related to the achievement of [its] objectives.',. 
In the case of most laws about which there is likely to be contro
versy, the social sciences are simply not up to the task assigned. For 
example, if the government insists upon arguina that a minimum 
wage law is designed to improve the lot of worken generally. 
microeconomic theory and empirical investigation may be adequate 
to show that the means do not produce the ends. The requisite dem
onstration will become more complex and eventually impouible u 
the economic analyses grow more involved. It is well to remember, 
too, that judge-made economics hu not been universally admirable. 
Much that has been laid down under the antitrust laws testifies to 
that. Moreover, microeconomics is the best, the m01t powerful, and 
the most precise of the social sciences. • 

What is the court to do when told that a ban on the use of contra
ceptives in fact reduces the amount .of adultery in the population? 
Or if it is told that slowina the migration of industry to the Sun Belt 
is good because it is more painf~l to lose jobs than not to get new 
jobs? The substantive due process formulation does not directly ad
dres..~ cost-bepefit analysis. but one mig~.t suppose a court employtng 
th1:; .... ina of r~v1ew would also ask whether the benetits achieved were 
worth the costs incurred. Perhaps that is included in the concept of a 
substantial relationship between ends and means. If so, that in
troduces into ithe calculus yet another judgment that can only be leg
islative and impressionistic. 

The third step-that the government must show that a "similar 
result cannot be achieved by a less drastic means"1•-is loaded with 
ambiguities and disauised tradeoffs. A "similar" result may be one 
aldilg the same lines but not the full result desired by the govern
ment. Usually, it would presumably involve a lesser amount of coer• 

9. Id. 
10. Id. 
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cion. A court undertaking to judge such matters will have no guid
ance other than its own sense of legislative prudence about whether 
the greater result is or is not worth the greater degree of restriction. 

There are some general statements by some Framers of the four• 
teentb amendment that seem to support a conception of the judicial 
function like this one. But it docs not appear that the idea was 
widely shared or that it was understood by the states that ratified the 
amendment. Such a revolutionary alteration in our constitutional ar
rangements ought to be more clearly shown to have been intended 
before it is accepted. This version of judicial review would make 
judges platonic guardians subject to nothing that can properly be 
called law. 

The conclusion. I think. must be that only by limiting themselves 
to the historic intentions underlyina each clause of the Constitution 
can judges avoid becoming legislators, avoid enforcing their own 
·moral predilections, and ensure that the Constitution is law. For the 
subject of economic rights. that means we must tum away from the 
glamor of abstr:ict philosophic discourse and back to. the mundane 
and difficult task of discovering what the Framers were trying to ac
complish with the Contract Clause and the Takinp Clause. 
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Saving Bork From Both 
Friends and Enemies 

By Lloyd N. Cutler 

WASHINGTON - The nvmination 
of JudgP Robert H. Bork lo the United 
States Supreme Court has drawn pre
dictable reactions from both ex
tremes of the political spectrum. One 
can fairly say that the confirmation is 
'as much endangered by one extreme 
as the other. 

The liberal left 's characterization 
.of Judge Bork as a right-wing ideo
logue is being reinforced by the en
thusiastic embrace of his neo-conser
_ vative supporters. His confirmation 

• may well depend on whether he can 
persuade the Senate that this chanu.: 
terizauon is a false one. 

In my view. Judge Bork is neither 
an ideologue nor an extreme right
winger, either in his judicial philoso
.phy or in his personal position on cur 
rent social issues. I base this assess
ment on a post-nomination review uf 
Judge Bork's published articles and 
opinions, and on 20 years of personal 

• association as a professional col
league or adversary. I make it as a 
liberal Democrat 
and as an advo-

speech but has 4uest1oned whether 
the First Amendment atsu µrotects 
literary and sc1enlif1c speech. How
ever, he has smce agreed that these 
forms of speech are also covered by 
the amendment. And as a judge, he 
hai. voted to extend the constitutional 
protection of the press against libel 
judgments well beyond the previous 
state of the law. In his view, "It is the 
task of the Judge in this generauon to 
discern how the Framers' values, de
fined in the context of the world they 
knew, apply to the world we know." 
Over Justice (then Judge) Antonin 
Scalia's objections, he w11.s willing to 
appty "the First Amendment 's guar
antee . . . to frame new doctrint to 
cope with changes in iibe1 la v. (huge 
damage awards] that threaten the 
functions of a free press." 

Civil rights While Judge Bork ad
heres to the ··original intent·• school 
of constitutional interpretation, he 
plamly includes the intent of the 
Framers of the post-Civil War 
amendments outlawing slavery and 
racial discrimination. In this spirit, 
he welcon1ed the 195!> decision in 

Bruwn v. Board of 
Education pro-

ri•e of civil rights ., 
:. : ;ere the Su
preme Court. 
Let's look at sev
eral categories of 
concern. 

He is neither 
an ideologue 

cla imI11g public 
school segregdllOn 
unco11sutuuon11.i 
as " surely cor
rect," and as one 
of "the Court's 

Judicial philoso
phy. The essence 

.. of Judge Bork's 
. judicial philoso
. .phy is self-re
.. straint. He be-

lieves that judges 

nor an 
extreme 
rightist. 

should interpret . 
the Constitution and the laws accord
ing to neutral principles, without 

, reference to their personal views as 
to desirable social or legislative poli
cy, insofar as this is humanly prarti
.cable. 

All Justices subscribe at least 
raominally to this philosophy, but few 
rigorously observe it. Justices Oliver 
Wendell Holmes, Louis D. Brandeis, 
Felix Frankfurter, Potter Stewart 
·and Lewis F. Powell Jr. were among 

• those tew, and Judge Bork's articles 
and opinions confirm that he would be 
.another. He has criticized the right

" wing activism of the pre-1937 court 
. majorities that struck down social 

. legislation on due process and equal 
. protection grounds. He is likely to be 
: :a strong vote against any similar 
• tendencies that might arise during 
, his own tenure. 

Freedom of speech. As a judge, 
Judge Bork has supported broad co11-

. stitutlonal protection for political 

most splendid vin
dications of 
human freedom." 

In 1963, he did in 
fact oppose the 
pubhc accommo
dations title of the 
Civil Rights Act as 

an undesirable legislative interfer
ence with private business behavior. 
But in his 1973 confirmation hearing 
as Solicuor General he acknowledged 
he had been wrong and agreed that 
the statute "has worked very weli. .. 
Al least when comJ>jtred to the Rea
gan Justice Depanment, Judge Bork 
as Solicitor General was 
almost a paragon of civil rights ad- . 
vocacy. 

Judge Bork was later a severe 
critic of Justice Powell's decisive 
concurring opinion In the Umverslly 
of California v. Bakke case, leaving 
state universities free to take racial 
diversity mto account in their admis
sions policies. so long as they did not 
employ numerical quotas. But this 
criticism was limited to the constitu
uonal theory of the opinion. Judge 
Bork expressly conceded that the lim
ited degree of affirmative action it 
permitted might well be a desirable 
social policy. 

At>o,·t,un. Judge Bork has been a 
leading criuc of Roe v. Wade, particu
larly its holding that the Bill of Rights 
implies a constituuonal right of pri
vacy that some state abonion laws 

invade. But this does not mean that he 
is a sure vote to overrule Roe v. 
Wade; his writings reflect a respect 
for precedent that would require him 
to weigh the cost as well as the bene
fits of reversing a decision deeply im
bedded in our legal and social sys
te_ms. (Justice Stewart, who had dis
sented from the 1965 decision in Gris-

wold v. Connecticut, on which Roe v. 
Wade is based, accepted Griswold as 
binding in 1973 and joined the Roe v. 
Wade majority.). 

Judge Bork has also testified 
against legislative efforts to reverse 
the court by defining life to begin at 
conception or by removing abortion 
cases from Federal court jurisdic-

tion. If the extreme right is embrac
ing him as a convinced right-to-lifer 
who would strike down the · many 
state laws now permitting abortioru;, 
11 is probably mistaken. 

Pn?~idpnlfal powers. I thought ,,, 
Octob\ ·1 I ~i~ , r.ar Judge bvrii. ,;n, .. ,.c: 
have resigned along with Elli,.,t L. 
Richardson and William S. Ru<.:kels-

haus rather than carry out President 
Richard M. Nixon's instruction to fire 
Archibald Cox as Watergate special 
prosecutor. 

But, as Mr. Richardson has re
cently observed, it was inevitable 
t~al the President would eventually 
fmd someone m the Justice Depart
ment to fire Mr. Cox, and, if all three 
top ~fficers resigned, the _depart
ment s morale and the pursuit of the 
Watergate investigation might have 
been irrreparably crippled. 

Mr. Bork allowed the Cox staff io 
carry on and continue pressing for 
the President's tapes - the very 
issue over which Mr. Cox had been 
fired. He appointed Leon Jaworski as 
the new special prosecutor and the 
investigations continued to their suc
cessful conrlusion. Indeed, it is my 
understanding thaI Mr. Nixon later 
asked, "Why did I go lo the trouble of 
firing Cox'?" 

;·• Lloyd N. C1dler, a lawyer who was 
counsel to President Jimmy Carter 

. was a founder of the Lawyers Com~ 
. •. mltte~ for Civil Rights Under Law. 
y . • 
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I du not i;hare Judgr Bork 's cons1I
tu11onal and poliry doubts about the 
statute institutionalizing the spenal 
prosecutor function. But if the consti
tutional issue reaches the Supreme 
Court, he will most likelv recusE' him
self, as he has apparentlv alreadv 
donE' in withdrawing from ·a moliun·s 
panel about to consider this issur m 
the Court of Appeals. Moreover, as he 
testified in 1973, he accepts the need 
for independent special prosecutors 
in cases involving the President and 
his close associatC>s. 

Balance-the-budget amendment. 
While this proposed amendment is 
not a near-term Supreme Court issue. 
Judge Bork's position on it is signifi
cant because support for that amend
ment is a. litmus test of right-wing 
ideology. He has publicly opposed lhe 
amendment on several grounds, in 
dudmg its unf'nforceability except by 
Judges who arf' singularly ill
t·qu1pped to weigh the eronomic 
policy cons1oerauons tna1 jud1c1al en- \ 
forcemE'nt would entail. This reason-
ing is fa r from the ritual cant of a 
right-wing ideologue. 

Experience shows that it is risky to / 
pinpoint Supreme Court Justices 
along the ideological spectrum, and in 
the great majority of cases that reach 
the Court ideology has little effect on 
the outcome. 

The conventional wisdom today 
places two Justices on the liberal 
side, three m the middle and three on 
:t·· ,· :-,:i~erv c11 ;,·r· side. ! r-;-c .i:c-t that :f 
Juubc: Hork 1:. coniIrmed, the conven
llonal wisdom of 1993 will place him 
closer to the middle than to the right, 
and nut far from tht' Jusuce whose 
chail he has been nominated to fill. 

Every new appointment creates 
some change in the "balance•· of the 
Court, but of those on the list the 
President reportedly considered, 
JudgE' Bork is one of the least to 
create a decisive one. L..i 
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The Battle 
·over Bork 
Senate Liberals Will 
Try to BlOck Nominee 
On Ideological Grounds 

BySTUARTTAYLORJ~ 

WASHINGTON 

W 
!TH the direction of the Supreme Court. the 
Reagan legacy and the Democratic PresI• 
denual nom,nanon all in play, the nomma110n 
of Judge Roben H. Bork portends the biggest 

:c:eolog1cal battle of Pres1den1 Reagan's second term. It 
·• :: alsc be u,e "Tla1or test c! ~-:<:err. umes on an •~sue as 
~: as : .-;c F.e:•._:,i:: · : $ ~:-:e 5-:--::t! .s ··aa': :ce .?.rv.J --_: :--.!:~~! ·· 
r:Ie a mandate :o reJec: a Pres1dentIal nominee to tne 
Court oecause II d1sl1kes his 1deology? 

The recent 1rad1uon, which the Admin1strat10n says 
:s rooted in the Const11ut1on. has been Senate acquies
cence on JudIc1al nominees who share the President's 

. -pnllosophy. But liberals say the framers of the Consutu
•. ,,on intended the Senate to play a coequal role: other

• ,.,,se. they maintain. a would be rubber-stamping a 
. President's effort to remake the law of the land - and to 
• roll back consrnu110nal protecuon of abortion rights -
.through appointments to the Court. 

The liberals are cmng experience going back to the 
debates at the Constituuonal Convention and the Sen• 
ate's rejection 1n li95 of John Rutledge, Pres1den1 Wash
mgton 's nominee to be Chief Jusuce. largely because of 
the nominee's oppos1uon 10 the Jay Treaty wnh England. 
In the two centuries following, the Senate has reJected or 
forced the wnhdrawal of nearly 20 percent of pres1den
nal nominees 10 the Court. 

Recent confirmauon battles, even the liberals' at· 
·tack on Jusuce William H. Rehnqu1sl'S elevauon 10 Chief 
Justice, have focused on allega110ns of personal miscon
duct and verac11y. But ideology was one key issue "''hen 
President Johnson was forced to withdraw his nomina
tion of Justice Abe Fortas to be Chief Justice in 196a. The 
senators opposing him included Strom Thurmond of 
Soulh Carolina. now senior Republican on the Jud1c1ar.· 
Commmee, who took the occasion to filibuster agains·t 
the liberal iur.sor.Jder.ce o! t!':e War:-~!'1 Ccur• Jr.: :ic· .... 
arc ri . Bake~: r .. ::cw Whne r:.Juse C::1ef of S:a!f. 

• .. ldeo10gy has assumea such prcr:-:inence :n the ba,:!e 
• ever Judge B_ork because his vote and intellectually mus

cular conservatism · seem so likely to ult the Court 
sharply to the right on such poht1cally and emouonally 
charged issues as free speech, affirmauve action, rel!• 
g1on and, most conspIcuously, aboruon. In many 5-to-4 
dec1s1ons on these issues. the man he would rep lace. the 
moderate-to-conservauve Justice Lewis F. Powell Jr .. 
had voted with the liberals . 

Judge Bork's eventual confirmation, even by a 
Democrat1c-con1rolled Senate, seems probable, though 
nol assured. But w11h Senate hearings unlikely bef'ore 

. . 



Labor Day and a final vo1e unllkeiy 
belore lhe C~urt ·s new Ierm be;: :ns. 
lhe process promises 10 be one o: iong 
dura110n and unparalleled fen,c:ty. 

Liberal groups say their crusade 
10 Slop Judge Bork Wtll be their 
maior prIorny of Lhe Reagan era. 
They 111111 be pressing senators who 
are seeking 1he Pres idency, espe
cially Joseph R B1den Jr., who as Ju
d1C-lary Committee chairman will run 
the hearings. 
• Pres1denr Reagan and his sup
porrers on :he rigra wi ll push back 
-.i.·1th equal pass ion. The 3ork nom1na
t1on represents a last. best chance Lo 
advance ~r. Reagan's social agenda. 

Genial and Tough 
Al tile ce!"lrer of the storm stands 

a big, bearded. genial man. long a 
prominent critic of the ·· ,ua1c1al Im-

• periahsm" he ascribes to lhe "mod
ern. acttvIs1. liberal Suoreme Coun." 
Mosr conspicuously, Judge Bork has 
denounced the i97J dec:s1on 1dent1fv-
1ng a consutullonal rtghl to aoon1on, 
and tt seems clear he would provide 
the f1f1h vote to narrow, and perhaps 
overrule. that decJSton. 

Lioer~· as well as conservauve 
friends and assoc:ates praise Judge 
Bork as a aeep thinker whose hard
edged theories are devoid of b1gou·y 
and tempered by a ready wtt. who 
can en Joy a mart int or a f riendly debate with strong ideo
logical aaversan es. He ·.1.·on the American Bar Assoc1a
t1on ·s h1ghes1 raung wnen nominated for tile Unned 
States Court of Appeals for the Dtslrlct of Columbia. and 
the hunt for clouds on his Imegrtty has been unava1hng. 

To his chagrin. the 5O-:vear-old former Yale law pro
fessor has been known to the public chiefly as the Acting 
AI1orney General "'·ho fol lowed President ~1xon ·s order 
10 dismiss Archibald Cox as the first WaLergate special 
prosecutor in the I9i3 " Saturday ~ight Massacre." 
Wh:le opponents have deplored hts role ,n that !p1sode. 
s•: r:"e ,.-,ey ~ar: :: :~a =-:ts ~a:, ro e ac:~ : -: :!".::~:ibl. aor K ::·..a o
porters c;;.. est:on wny 1ne Se:1a1e , :-::::u .d tle any ~;:re 
trouoied now than ll ·.was ·.wnen II confirmed him unani
mously in 1982. 

His wrnmgs both as a scholar and as a Judge clearly 
puL him very far to the right on the spectrum of respect
able legal thought. The law of the land would be very dif-

ferent today 1f Judge Bork had been in charge over me 
last few decades. He has denounced, for example. the 
"one person. one vote" rulings of the 1960's and decisions 
striking down poll taxes and protecung tile advocacy of 
overthrowing the govemmenL 

While· public controversy has centered on Judge 
Bork's denunc1auon of tile abon1on dec1s1on. his pos1uon 
on that issue is far closer to the mainstream of legal 
scholarship than some of his other views. He is assailed 
for what he terms "deference to democratic choice" : his 
view that the Judiciary should not override the social 
policy choices of elected officials by "creating" nghts 
with no spec:f1c basis in the Consmuuon's language. 

It 1s a measure of how deeply the inst1tut1on of judi
cial review has taken root in Amenc:i that elected sena
Iors are feeling so much pressure to reiect a nominee 
... -nose philosophy rests on the premise that legislators 
snould make the laws. 
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astx:a11y into the b.ittle to deny confirmation to the badun d liberal j,dicial theories are on liberaliz.ed their abo~ laws an the legislauve 
Judge Robert Bork don't seem to realize it. but the deiemive. and much cl the new debate is se§ions just beginning u the Supreme Court 
they are fighting yesterday's batdes. And--if .. !XI the nghL The argwnent there is whether spoke. <Bob Woodward and.Sctxt Armstrong in 
they are so un!ortW\ate as to win, they risk judges lhou1d OYe~m laws pasaed by the their boclk. -The. Brethren, report that Justice 
losing tomorrow's lepl-politicaJ wars. legislatures as violation.1 d ecanomic liberty. Potter St~ influenced by hi;s daughter, felt 

Bork. I think it is fair to say, is the closest J Bo • • that few ~tures seemed likely to amend 
:ng we have to .a principled believer m judic:ia1 On that argument udge ri< • dearty identi- their abortion,· laws. On this politia.l ~gment 
~int-the idea that courts should overtum fied u one who wouldn't OYertum such laws. he c:ouldn t bave been wrooger: the leaisl.atures 

., WS AOraA by lr..;rl~tures only when the law But the iiberab who Are U'IWfll apinst were actin1 more rapidly_ on this_ . mue ~ 
~ 11.__. Bork anm't thinking about Che cases aeeun1 to "'--• ha almost 2 

VlOl.ates an absolutely clear constitutionaJ provi- overthrow Che liberal bws ol 10m0e,ow. .. ... ,. ve ~ any mue m 00 ,ean. of 
SJOI\.. His attackers do not really cantest this • .t......:_, _ rth • Amman history.) 
prop0151tion. Llber.ds don't like him because They're talkinl about ~ ave rowmg Today the bbenis who S&lpp0,se chat legj:r-
they fear he would ref ..... to overturn laws • ...., the axisemtive laws ol yesterday. (Most ludi- latures will put abortionists in leg irorb .are just 

- ..... , crous is the argument. advanced even by The 
don't like, notably anti-abortion laws; they don't New Yori< Tames. that Bork might reYene the as wrong-u the right-to-bfen are beg,nnmg to 
claim he wowd overturn laws they faYOr. 1965 decision c,yertuffling the Connecticut law realize, with a sinking hurt. ~ decision ovmuJ. 
. I~ that's so. the! Dork is ex.tctly the kind of that banned cantrxeptives. That's I dan,er ing R« 1. Wadi would make pro-choice lobby• 
,ustice liberals should wanL Right now, and only if you think that aome legislature is about' • ists work harder in state legislatures, which is 
probably for as Iona as the 6().year-old Justice to pass I law baMinl condoms-not terribly where Justice Brandeis l&Secl to Sly liberal 
Bork can be expected_ to serve. judil;!-U re- • - reformers should be busy working, and would 
str.unt works for the liberal:1 on most assues. likely at a tinie when m.iny think condoms are • force ii lot ol scate politicians to take .a stand on 
A~non courts ilre mostly consel'V:\tive. our front-line protection against AIDS.) an issue they'd prefer to straddle. But that's 
American leyis!Atures .are mostly libenl Once Foremo:;t ilmong liberal$' concerns ia abor· what lobbyists and politicians are paid for. 
it was the other w:iy around. and it w:1s in tion. It w:,s the pro-choice groups wruch first Bork is not l()ing to ¥Ole to OYettUm the Civil 
li~rals' interest to m:ike couru more powmul loudly att,id<ed Dork and whipped the Demo- Rights Act. (thoulh he may say it means what it 
and legislatures less poweriul. But tod.iy liber• era ts into line: the National Abortion Rights says and what Hubert Hump~ said it meant: · 
:i i:. h:we no rea:.on to look for justices or Action Le:igue SMpped itll fll'l~ and Joe that it forbid., rac:ial quotas), he is not pg to 
d-xtrine!» to overturn wh.it leg1:Jature::; du. Biden. doing wh.1t he said he'd never do, overturn laws that can't be justified by free.mar. 

~ould be looking ior justu.:e:» ilnd doc· • · jumped. The pro,choice crowd fears. reaJisti. lcet economics (as Jud,e Juc:hard Pesner would), 
at will let leg1::il,1turh' acts st.ind. c::illy, th.it Bork would vote to overrule Ro, 1. • and he is not aoing to overturn the gr2duated 

\___. ,r not be oo,.,uus th.it ~gisL,tur~ are Wadi, the 1973 deasion that overturned all income tax or welfare pro~ms (as University 
I .xlav. especi:illy to tho:.e in the- w:,r- state anti-ilbortion L'lws. We would be bac:k. ol Chiaro profes,or Richard Epstein might). He 
re . . bal'kroomi. 01 W:,,hin.cton liberal lobbies Edward Kennedy says. to the days oi back-alley is not toinl to write opinions that grve thou-
wr.o 11n.11l111e Amern:;\I\ leg1sl.1tures :,re peopled abortJOnS. sands ol CD\Ser\'ltive and sometimes just plain 
,, :;~,iy \\ ,,~ ~ .,:'.::.,,,er. .ind Jerrv falwelb. Out This is nonsense. The voten don't wi1nt stupid state and loal j.idges a warnnt to 
r: ;i,e~ce:-.: ;;:1 iei,;:s, ,,.,r;; ., ~e i.ie:ncx:=;\t:1, ;ina 3bort,on outlaweG. .uid the mostly libenl ~ overturn la'tlr-s they don't like. The ilbe:li:. a.re 
they usu:i lly cho,,..e hbt:r:il leader~ Here in lature are not getr.g to vote to out.!.aw It. no( likciy to be uancec il'IOther Rea11ar. lCOO'.n· 
Congress. Jim Wnght-:, committed liber:u on About a dozen states todily pay for Medicaid tee who wou.ld be better for them tr.an Boric. 
economics. the only n.itional poht~i.,n gutsy abortions for the poor, they're not likely to tum They should hope they're ludcy enough to me 
t'nough to ::,pe:ik out for :, t.ix im:rea-.e. Md alert around and ban abortion for everyone. Even in their fight to biodc his ccn!irmation. 
to civil liberties as well-succeeded Tip O'Neill the supposedly dart< ages before R« & Wadi, 
:is Ho~ ~pe.:1ker. In C.ilifonua, Willie Brawn, a legislatures were movin1 rapidly toward~ 
bnlli.intly sk.llU'ul black from S.,n Prancisco, is ization. In the five years before the decilion. 
spe:,ker; New Yori<'::t spe:,ker is a liberal Jew leplatura in 18 states with 41 percent of the 
from Brooklyn, Melvyn Miller; Pennsytv:Uli.1's ill natica's poc,ulation liberalized their abortion 
Leroy lrvis, a bl.id< from Pittsburp. ·Speakers laws, often to the point ol a1Jowin1 at,Jrticm an 
George KeYeri.in ol Mas.sadwsetts, Yem Riffe demand. On the day the decision came clown. 
of Ot110. G.,ry Owen ot Michig:,n, Michael Madi- about 75 permit oi Americms lived within 
g:m ol lllino&S. Tom Loftus oi Wiscrnin. and Jon 100 miles d a place wbere abortions were 
Mills ol F1onda are all Democrats. libena an 
most issues, and shall) political operators to 
boot. Bill Hobby, who nn the Taaa mate, ii. • 
the main forte there for ll)el'ldins 1110ft an 
education and welfare.· And so on in a,na.Der 
states: but we've already covered the ltates. 
where most Ameriam liYe. 

Compare these legislatures with the courts. 
Most federal ~ges now are Reapn ac,poin
tees, and while the baLtnc:e would be changed if 

,r--,.,. "lOCrat won in 1988, that's not a IW'e 
The recall by a 2· l vote oi Chief Justice 

, Sird has left the Yli£omia couris in the 
....._,. I ol pooticu ccnservatives iDr the first 

.._ • in SO yean. MM'io ~ in New York. 
~ followed a policy ol not ~~I~~ 

9--

Tiu wriuY is II JMfflbtr of tM tditoriai pagt 
1141/. 
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Visit to Senators 

The Judge paid co'urtes.,. calls on top 
Sena1e Republicans tod3y. The nom i
nee v1s1Led Senator Bob Dole, the Re · 
publican leader ; Strom Thurmond of 
South Carohna. ranking Republican on 
the Judiciary Commmee ; and Alan K 
Simpson of Wyoming, the Republican 
whip. 

Far From the New Deal 
By STUART TA \'LOR Jr. 

ii11K.Y1 &i0 n."""' va,.. r,--
"-' ASH I .._G-OS. Julv 7- Judge Rot>- ,

1 

Eup.ene V. Debs soc1ahsm 10 a more 
• 

1 
• h conservative point of view 

en H Bork . whose nommauon to t e «!As a y · le law professor he aban-
Sup:-eme Co1;r1 has spa,..·ned a bater i doned ar. ehori 10 develop a compre-
ideolo~1cal battle between Presideni ; hens1ve " theory of when governmental 
Reagan anC: Ser.ate llberals. said toda y : regulation of humans 1s perm1ss1ble." 
that he was not asked his views or I qHe 1mt1ally opposed but later sup-
asked tc make commttments on spe- 1 ported a key c1v11 rights law. 
e1hc issues before Mr. Reagan chose , . qHe reversed his position on some 
him last weei,,; . 1 issues in cases pending before the 

•·Not>odv has ever on this JOb or any ' L'n11ed States Court or Appeals for the • 
.... b·~ ske" for anv commit· DJStrtct of Columbia , on which he has 

Ou,er JO • a - • sat since 1982. 
ments." Judge Bek said in an hour• 
long tnterv1e1o1, today. "I ""as never 111-
1e.rv1ewec as 10 11o·here I stood on any
thing ." 

Judge Bork. whose pos111ons on 
manv lega l issues are v.1de !y kno...,-n 
from his years as a JUd!i!e and scholar. 
otherwise !:rr:11ed himself to ques11ons 
abou, his perso:ia i background and the 
evoluuor: of t:1s views. He brushed 
awav witr. a laugh a ouesuon about 
wheiner , 1f con!:rmed. he might have 
s0 :ne surprises 1r. store for the Presi
dent "''ho appc1:i ted him . or might even 
surprise himself. Such has been the 
case for s.crr.e previous Supreme Court 
nominees . including Earl v.;arren. 

Che..,,ne. ~ icotine Gum 
··-...c· ... . r:c-. .•• i e s:!:..-::. 1r. :; :s f:rs\ de· 

u11ee newspa;,,er 1n1erv1e"" since his 
nom;nation. " I really don 't know and 
I'm not going to speculate about ll. " 

The 60-vea r-<ild jurist an,wered 
• questions today at his desk, u, rolled-up 
sh1rtsl~lo'es . occa~1onally popp1r.g a 
p11~ce of nicoune gum in his mouth. an 
ashtrav !mered wnh c:gare11e butts in 

·fron t of him His once-red Bnlle>-pad 
• hair and be:?rd were flec-ked with gray: i 

Two sKretanes bustled in and ·out of : 
his office beanng telephone messages 
and jud1c1al business. . 

Judge Bork dec:l111ed repeatedly, but 
wnh a smile. l0 answer quesuons that 
flirted with the boundaries of tile cond1-
tton he had placed upon the interview : 
that he would not discuss his cun-en1 . 
views , current rssues or his nomina-1 
uon. and that that his discussion of his 
past views should be understood only 
as personal history, n01 as an mdex to 
his current pos111ons . 

·He did rec:Dunt some s1gn1ftc.an1 
changes 111 his views over the past 35 
years : 

qwhile in law school he convened 
fr:>m a mix of Se11o Deal liberahsm and 

Lengthy Evolution 
"I may have given the impression in 

the past that I was pretty confident of 
my views and sllll changed them," said 
Judge Bork. known more for tile phile>
soph1cal cons1steocy and rigor of his 
conservauve views than for flex1b1litv. 
"Your intellectual evoluuon. one hopes. 
will last as long as you do." 

"In 1952, I was out on a street comer 
w1til my wife. passing our leaflets for 
Adlai Stevenson," he recalled . "It was 
the years '52 to '54 when I had this ex- , 
penence that changed my mind." j 

The expenence. he said, was an expo
sure to "serious economics." largely at I 

the hands of Aaron Director. an Kone>- , 
mist on the Unrversny of Chicago Law 1 

Sc,ooi faculty. ! twas " 3 i::ue o:: like.; 
con...,.ersion ex~rie!'l::e." he saic. ,:;~e , 
that made him see the worid "alte>
gether differently." The central les
son : "A free economv. w1thm obvious 
limns, ,.iroduces gre.ater wealth for 
people m general than a planned econ
omy does." 

His Nickname : Red 
Judge Bork recounied personal d~ 

tails ranging from his childhood nick• 
name (Red) to how he nearly became a 
journalist instead of a lawyer and how 
he had to argue his first case before the 
Supreme Coun as Solicitor General 
With less than I day to prepare. 

Judge Bork chafed a bn at the label 
"conservauve" that has been freely 
applied l0 him. " I think things are a lit
tle more complex than that," he said. 
"Just 1n general. you will find among 
liberals. you will hnd among conserva
tives. people in each camp who dis
agree ,,,11h each other about a lot of . 
Uungs, some of them qune important 
things." 

He said at one point , "My present 
politics are really not 1mponan110 any• 
bodv" 

He has often expressed the view that 
judges should ngorously avoid allow
ing personal pollucal views to 111nuence 

• their dec1s1ons, and should . rather, con• 
hne themselves to 1nterpre11ng the in
tentions of I.he framers of the Constnu
uon and of I.he legislators and exKu
tive branch ofhc1a Is respons1bll' for 
setung social policy . 

Both Senators Dole and Thurmond 
spoke later on the Senate floor, urg ing 
Democrats to complete the confirma 
tion proceedings m ume for the aper.
mg of tile next Supreme Court term 
Oct. 5. "The country will suffer 1r the 
Court 1s not at full strength," Mr. Thur
mond said. But there 1s a chance I.hat 
the process will not even begin until 
September. Senator Joseph R. B1den 
Jr .. the Delaware Democrat who heads 
the Jud1c1ary Committee, is 10 mee1 
with Democratic members of the c:om
mntee Wednesday to discuss I.he 
schedule. 

Judge Bork was bom March l . 192i. 
in Pmsburgh, the only child of what he 
described as a m1ddltx:lass fam1lv. He 

\

• grew up there and in the nearby suburb I 

of Ben Avon. His father was a purchas-
1 ing agent for a large steel company, 
and his mother. before her marriage, a 
schoolteacher. 

He anended public schools, ranking 
at the 1op of his class. Joined the debat 
ing team and gave up football as a 140-
pound sophomore because. he said . he 
knew what he was best at. He was " ed1 -
tor-in<h1ef of the school paper and 
class president . that son of thing." 

He spent his sen ior v'!ar at Hcv;:, . 
kts ~. a N.e1.a. E:"H?il~C ~~~?e~a :: ~ . .: 
scnooi. as the qu,rn :y of his ;,ucn: 
school declined because manv of the 
best teachers were drafted roi serv ice 
m World War II. • 

lie Joined the Marine Corps out or 
"youthful vainglory," he said . He was 
training fer overseas duty when the 
atomic bombing of Japan ended I.he 
war, and he ended up in Chrna for a few 
months guarding the Nauonallst Ch1 • 
nese supply lines. 

'Your intellectual 
evolution, one 
hopes, will last as 
long as you do.' 

After the ,11ar. he graduated from the 
University of Chicago in less th::in two 
years and sent for an appllcauon to a1-
tend Columbia Journalism School 

"They said that if I 'd go someplace 
else to collep.e for a whtle. they d senc 
me an appllcauon blank," he reca lied 
"That didn't cheer me up, so I went to 
law school. " 



He entered the Un1vers1ty of Chicago 
i.a-.· School stt11 "somewhere between 
a follower of Eugene V. Debs and 
Franklin Roosevelt. I don't know. New 
Deal." But in hrs Umd year, under the 
influence of economlSls mcludmg Mr. 
Drrec,:or_, has viewpoint began to 
change. 

A Different View 
"I think a lot of people 1n lhe Jaw and 

economics movement have had lhat 
kmd of an expenence," Judge Bork 
s&1d. ''They hll a social science which 
suddenly begins to give them an organ• 
iimg way of look1:1g at lhe world . that 
thev 'd never had before, and rt does 
make a deep 1mpressIon, and II does 
have the effect of makmg you see the 
world iust differently, altogether dif· 
terently." 

Judge Bork stressed. however, that 
he was not among U\ose theorists who 
saw economic anaiys1s as the solution 
10 every legal proolem. 

• After law schooi. Mr. Bork went to 
work for Kirkland & Ellis. a prominent 
Chicago law firm. working on complex 

Jn a dec1sIon wrr11 er: by Judge Rob
ert H. Bork . a Feaero l court backed 
the ripht of banks 10 offer 1nves1ment 
advice 10 the weaitflf. Page Dl. 

litagauon especially anrnrust cases. He 
stayed from 1955 10 1962, becoming a 
partner. 

" I reailied I v.-as gomg to be doing 
the same kind of L"img over and over 
aizam. m different contexts, but roughly 

. ~ -,. s:ar.-:~ ~-,-~ :f :.":::-:::: ." he 5a1d. " arr- I 
: rc~a l·,· r.a.: .~ l gc~e .:;to ,a~ ·,1,n.n L~~~ 

' sort of thing tn rr.mc. i had gone into II 
with a rather more tntellectual interest 
in it." 

After ser10uslv considering an offer 
to be a wruer for Fonune maguine, he 
took a teaching Job at Yale Law School. 
He staved there un:1I 1981 except for a 
stint as Solicitor General of the United 
States and Acting Anomey General 

• from !9i3 to 19ii. 
. It was at Yale. Judge Bork said. that 

I 
he "had ume to try to get my ideas m 
order," sumulated by "endless dis
agreements" with his best friend. Prof. 

I 
Alexander Bicke l. one of the nauon ·s 
foremost constlluuonal scholars. 

'He Was Right 
"I thought n was possible 10 work out 

a theory of -.·hen governmental regula • 
uon of humans Is permissible. and on 
the other hand when md1v1dual free
dom is required," Judge Bork sa,d. 
"Alex thought that was wrong, that 
such a theory could never be worked 
out . and after a period of years of 
teaching 11 with ham, J became con
vinced he was right ." 

Instead. he said, "I came to agree 
with has article on Edmund Burke 's as 
the proper approach to pohucs," Judge 
Bork descnbed this as "a non-abstract 
approach to government and politics. a 
prudential, balanced approach, the 
value of community, the value of tradi• 
lion. a dislike for sweeping abstrac
tions as character11ed the French 
Revolution, a desire for a more hu
mane socaetv than that kind of abstrac
tion produces. " 

Jud~e Bork noted a 1963 magazine 
article he wrote assailing a proposed 
Federal civil rights law that would 
have barred owners of restaurants. 
hotels and other public accomodations 
from excluding blacks. In his article he 
called it an un1ustifiable lim1tauon on 
the freedom of whites to choose with 
whom they would do business. Today, 
he called that view a manifestauon of 
his then~xaggerated commitment to 
ind1v1dual autonomy against the state. 

Judge Bork declined to discuss the 
act that made him famous. his dis
missal an 19i3 of Archibald Cox as 
Watergate special prosecutor. on or
ders from President Nixon. He was 
Ac·ir:g Attar.- " '; Ger."'~.,, 3t . ·.. • ... , 

be~a use two ~~;:►.mer~ ~;; ;':! ,; _ ~ ~ .. ~ 
''I've 1esufied about II anal gut.:i~ i ;: 

tesufy about it again," he said. " I'd 
rather not run through it now." 

Judge Bork denied a report in Time 
Magazine that he was "agnosuc" on 
rehg10n. "That's wrong," he said. "It's 
a very c:omplex subJect about which I 
think someumes. 1 am not really an ag
nosuc. On I.he other hand. I haven 't got 
a simple pos111on J can lay out for you. 
I Nor do I want to. It's a fairly inumate 
i thing." 
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Right and wrong 
ways to combat , 
the Reagan court 

Upon hcanng the news of Robert Boric's 
nomination to the Suprcme Coun. Sen. Edward 
Kennedy was not shy a.bout his reacuon. "Robert 
Bork's Amenc:a is a land in which women would be 
forced into bacic-a.Uey abortions, blacks would SJt III 
segregated lunch counters, rogue police could breaJc 
do1,1,n citizens' doors in midrught raids, 
schoolchildren could not be taught a.bout evolution," 
Kennedy rcponed. He llllght have added that a 
~mblance between this fictional character and any 
person, living or dead, is purely coinadcntal. 

Boric is a legal thinker of intcUCC'tU.11 disnnction 
and scholarly renown. The disadvantage of being 

Stephen Chapman 
selected for a pos,tion equal to his talents is having 
to be judged by people who are not. 

Democrauc Sen. Paul Simon of Illinois, an 
unapologetic ideologue of senled conY1Ctlons, had his 
own doubts about Bork "Is he too rig3dly 
ideological? Is he open-minded?" Simon should be 
consoled bv the knowledge that Boric won't prove 
any more i°deoiogical or closed-minded than 
;':-:..:~ood \1ars.~,3.L or William Brennan, though his 
\":e-.a.-:,,· ·.i.,li be 1ess congem.ai :o the Le~ 

Three ~ments have been ma.de by those who 
oppose Boric's elevation to the Supreme Court. The 
fim 1s that he is an ex~mist. The second is that he 
disgraced himself by firing special prosecutor .. 
Archibald Cox during the Watergate scandal. The 
third is that, as a member of the court. he will vote 
in a way that most Democrats won't like. This last, 
unlike the fim rwo. has the V1nue of honesty, but it 
rests on a novel idea about the Senate's role. 

Boric is undoubtedly conservatm in his views about 
the Constituuon. This inclination ~ itself in his • 
overall philosophy, which holds that the couns 
should overrule l~tive and eitecutive decisions 
only when they have clear 1CXtUal authority to do so. 

It is also reflected in his conclusions about specific 
issues. He ~ with the 1973 Supmne Coun 
decwon Jcga.lizm& abortion, thinks ev1dcnc:c illegally 
obtained by police shouldn't always be bam=d as tnal 
evidence, proposes to narrow the 1st Amendment's 
free speech protections and sees no constitutional 
protcaJon for homosaual acu.. 

But Bork separates his t)('lit:ic:al preferences from 
his constitutional judgmen .... The Boric who says . 
sexually explicit matenal isn't protected by the 1st 
Amendment is the same one who as soliator general 
dropped several obscerurv prosecutions. Although he 
has endured much press 'abuse, he is distrustful of 
libel actions. Despite his fervcn~ defense of the free 
market, he thinks the Constiruuon allows CXlCnSJve 
regulauon of commerce. 

But Boric. is no more an eittrcmist than Ronald 
Reagan, who has been twtce elected President by 
lllfie m~ns-unlcss Kennedy wants to argue that 
the Amencan people are right-wing nuu. Even by the 
more liberal standards of law school faculucs. Boric. 1S 
well witrun the boundancs of n::speaable trunking. 
His views on the 1973 abortion ruling, for example, 
are shared by many liberal scholan who don't want 
aboruon banned. 

The Saturday Nis}lt Mas.sacz:e is an equally empty 
issue. Only a lunauc could believe that .Boric. fired 
Cox to help himself or to frustrate the 1nvcsupaon 
of President Nixon. Bork had to be talked out of 
resigning himself by Elliot ,Rjchardson, who had 
resigned rather than fire Cox, and he suc:a:s.sfully 
pressed Nixon to appoint another special s,rosccutor. 
Richardson now praises Bork for his handbng of the 
matter. 

That leaves the argument that Boric should be 
rejected because he will mider vermcu that Ted 
Kennedy and Paw Simon won't like. G~ted. th_e 
Senate has the right to use any grounds 1t wants 1n 
evaluating judicial nominees, but it has .a clear 
tradition of letting the p~dcnt have his way on 
their judicial philosophy. 

KeMcctv's fondness for idcologic:al criteria is newly 
acquired. Back in I 981. he and other liberal senators 
scolded cor....erv.1t· :::s who~ Sandra Dav 
O'Connor 3 past .; .. ;::port oi a.oor.Jon as r;rounas for 
voung against her. 

Besides, unless the Democrats despair o~ ever . 
~ning the White House, they should think twice . 
about overturning tradition. When Presldent Dukakis 
names his ~lac:ement for JustJc:e Marshall. 
Democrats will prefer a defcrenoal Senate. If they 
rcJect a qualified nominee tO the court because .h~ 
holds unwelcome beliefs. they may find the decision 
coming back to haunt them. 

By all established criteria, Boric. ought to be 
approved. If the Democrats don't liked~ c:oun's 
makeup, they should woric to change 1t Just as _ 
Reagan clwlged iL The right tool for that job JS not 
the confinnanon power but the ballot box. 
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~hoes of Watergate 
Historical news qui%: What do Roben Borx and -

Maurice Stans bave in common? One answer ia 
Watergate. and now there is another one. In tbe last 
few days President Reagan has nominated both men 
for Federal office, Mr. Bork as an a~late judge in 
Washington. Mr. St.ans as a director of a Federal in
vestment corwration. At this point the parallels 
abruptly stop. 

Mr. Bork Is the man who carried out President 
Nixon's command that the Watergate special prose
cutor be fi~. in the famous Saturday Night Massa
cre of October 1973. He was bitterly assailed at the 
time ("Nixon's Bork is worse than his bite," n=adone 
poster), but he had a principled rationale. He might 
not agree With a pan.icular Presidential order. be 
said. according to one account, but nonetheless felt a 
duty to carry it out. 

Mr. Bortt, moreover, is a legal scholar of dl.stinc; 
tion and principle. For instance, he opposes the vart
o-.is c.,un-strpping bills that have been i.:nroduce<i ltl 
C.,-n~-ess. a braver posm~:n tr-a.r. iny so far w~ by 
his Justice Department- sponsors. One may differ 
heatedly With him ·on specific i.ssues like abonion, 
but those are differences of phil090phy, not principle. 
Differences of philosophy are what the 1980 election 
was about; Robert Bork is, given President Reagan's : 
philosophy. a natural choice for an important judl-
c1al vacancy . • 

Tbe same cannot be saJd about the appointment 

of Maurtce Stans to the OYerseas Private Investment 
CorporaJion. lt iS a much lea important job, a pan. 
time, two-year term on a 15-member board oon
cemed wtth foreign economic policy. Still, the nomi
nation probably makes him die fim person wttb a 
criminal record from Watergate to be nominated to 
Federal office. . . , . 

It ls tnae that he was acquitted of obstructing jus
tice and other c:barges related to Robert Vesco. tbe 
fugitive financier. But be also pleaded guilty to five 
misdemeanor charges of campaign contribution 
violations in the lffl Nixon campaign. M finance 
chairman, the former Commerce Secretary 
squeezed a record Ill> million out of contributors- • • 

• 
Clrcu.m.stances suggest that the White HOWie 

wanted to hide the nonunation. lt •u announced at 
the most sluggiSh time, on a Friday afternoon, em
bedded amtJ;. ·; a dozen othe?" appomtmentS. and w,tb
out explanation. 

• Camouflage llOtwitbstanding, tbe nomination 
conveys dismaymg signals. One iS that the Presi
dent; wary of formal Watergate clemency, 1s willing 
to give a back-door pardon. More troubling, lt 
implies White House indifference 10 the campaign fl. 
nance law. Wby, IDVlting these inlerences. did Mr. 
Reagan make this nominatioO? It requil"l!S c:on.ttrma
tion hearings ; perhaps the Senate can find out. 
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The inevitability of Robert Bork 
Ever since he went onto the federal appeals coun 

during Ronald Reagan's firn term, Judge Robert Bork 
has _been thou_ght . of as a Supn:me Coun justice-in
wa.1ung. That is sunply bccansc he is so clearly right 
for the job. 

Though he has taken public positions and written 
judicial opinions th.at have upset political conservatives 
from wne to t1me. his legal philosophy fits with what 
President Reagan has al'\lw-ays said he wanted: Judge 
Bork has been consistently s.ke;:,cical about using judi
cial power to set social policy. 

He docs not shy 3\\a)' from enforcing the provisions 
of the Constitution against political inc:'tmions; he has 
been vigorous in protecting political debate against 
government regulaoon, for example. But he has no 
taste for extending the reach of the Constitution be
yond the values it announces in the text. This is why 
he has been critical of ext.ending the judge-made right 
of pnvacy. 

0

A former professor at Yale Law School, he has the 
inteilecrual strength to be a formidable spokesman for 
this point of view on the coun. His scholanhip both 
on and off the bench COIT'.m.ands great respect even 
among those in the legal profession who do not share 
h!s Vlews. And he has a \l,irry, direct and often elo
i;;.~:1: ·-1.n:ir.i;; sryie : . ..:.: g:ve :-.:.s o;,:..'1.lor..s speciai force. 

Judge Bork aiso has haa prac::icai expenence in gov
ernment. As solicitor general in the Nixon and Ford 
admirustrauons, he ran the office that argues the gov
ernment's positions in the Supreme Coun. He also 
served as acting anomey general during the Waterptc 
tempest, and during Edward Levi's term as attorney 
Jencral he was a close ad\-'1Ser on a wide range of 
issues. 

His record during Watergate surely will be examin-· 
ed during his confirmauon heanngs because he 
gained notoriety as the man who fired the first 
special prosecutor, Archibald Cox. Opponents al
ready are· lining up to try to discredit him in this 
way because they are afrud he · would swing the 
coun to the right. And parnsans will do anything to 
make the confirmation oi a strong conservative diffi
cult. But a fair apprai.sai of Judge Bork's ser-.ice 

during Watergate will conclude that he acted with 
integnty and honor throughouL 

~en President Nixon ordered Atty. Gen. Elliot 
Richardson to fire Mr. Cox, Mr. Richardson resigned 
because of a commitment he had made to Congress 
not to impede the special prosecutor's work. William 
Ruckelshaus, deputy anomey general, also refused and 
left office. Judge Bork had made no commitment and 
recognized that the president had the authorirv to re
move Mr. Cox if_ he chose. He_ planned to • do the 
firing and then resign. But Mr. Richardson talked him 
out of n:signing for fear that President Nixon would 
appoint an acong anomey general from the \\nite 
House staff. 

Judge Bork took quite a beating at the time, but his 
actions left a strong individual at the Justice Dcpan
ment to hold it and the special prosecutor's staff to
gether and to push President Nixon to replace Mr. 

• Cox with someone of equivalent integrity and skill. 
Judge Bork bas nothing to apologize for. _ 

Though liberals are gearing up for a fight and a 
number of Democratic presidential candidates. in
cluding Illinois Sen. Paul Simon, will have ke--· roles in 
the process, it will be difficult for anvone io find a 
reason for the Senate net to confirm Judge Bork. The 
principal ob;ection to rum is that he is a Judic:2.1 con
sc:vacve, wruc:: :s not an :r;picr:r...::.:: :-:.J..So::. :-i:.s 
Vle',l,'S are well \1,1:.."lin the mair.stream of American 
jurisprudence; in fact, as a scholar and judge he has 
helped shape legal thinking in many fields, including 
consnruconal law. 

Senate Majority Leader Robert Byrd has threatened 
to stall the confumation because he does not believe 
be has been getting cooperation from the \\'hite House 
on other maners. That is irresponsible. The Senate 
Judiciary Comnunec hearings should be thorough. but 
they st:iould not be used for grandstanding or delay. 
There is no reason today why the coun should have to 
begin its fall term shon-handed. 

If the membm of the United States Senate are as 
intellectually honest as Judge Bork. they will have no 
choice but to consent to plaang him on the coun th.at 
he bas seemed destined to join. 
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. n.NtwYint?im./T,_Ulllla. · • 
f o~e_r ..:~oll~tt~n ~neral An:hlbald Coa, lert, and Roben H. Bork yetttrday at a Senate 1ubcommJttte btli'lna .- .~; 

2 Ex-~olicitors General Oppose Bill to CurbAfEl~~ 
B> B ~ R~ARD '- El~RA\;B Republie&n of llhno1s. declant11 that ; that OM e&n accept that l\lch a unllOn of 

,~. •,· --.. ... ~ .. , .. ,.,. r ."'" hurna.r. life "shall be deemed to e,cst ! careful 1Cholar1 .ex11ta..{1 .lf.one.bellevea . 
• .. A.SHl:O.GTO:-.'. h:~e l - rwo 1ormar~!1:9.m.-J:Once " • ; that the entire wuverse of careful constl, 

~ .> •:r::o~ ~ nera :. Arch1t>ald Cox lllld , St.ites, if they choose , to Pl"05ecl.lte abQr=...:...n,iL_ oars I co e 
~· r· '.'o<-:"". H 8,:,rk . ~o! d a Senate pane: tcx1ay uon as murder. The bill, wtuch ts IUJ>- I who teach atcenilnl.nitltl.lUO!llanaMrlt 
:!".a· ;: ~!!"d :egistamm ~~lung 10 malte--~~ea ~y Ser.a tor East, a North Carolina I cenatn polttJcal-and-legal-Vim.~e 
a t• 0 r :1J r. :,: .,.!(a ; "'as un cor~~titut ,onal. a epublican, is "ba on a ca~ o -j . ..,,..;,,,,.;.. 
•. ' "' "' :-:-: •: i :,·. , t:-ong disa~r~ment from 14th Amendment that eml)O'llie~ Con- ,;::::================ 
"' ' ~l' ,,:r.t'~ .~g!il exper..s • gress to enforce guarantees of due Pro;·f 

•'.;.;~•.: .H:ni,; ~Ion, the J ud ic iary Sut>- cessandequalprotecuon. 1 
,-·,- , .. ,... ·r. :~e s .. ,; .i. :-;s: :,~ ci P'l"'e:, , EnactmentoflheHelms-Hvdebtll.saldl 

-~ , r -..~.1.1 .~ a:-.. ·..;e~utc r J.:..• "'.:: ? C.i..S L "1r Co x., .. wo1,;,j \.:..'1-Ce~u-:e :.."le :.C.s!C 1 

-: : -:-.,;.. ·. ·;:~~ .i.o,Jn 1ons . \ Ir C,; x and t)a.ar.ce of our :r..st:tut1or..s. " 
M r b •,r K -...,u ir, ~~nee lhat It wa.s 1m- The appearance of Mr .. Bork~d Mr. l 
;;r •1••r !.- : Con~ress !0 tamper with the Cox at the crowded hearing stirred con-1 
.. ::: r.-:d:e duthunty of the Supreme Court, stderableinterest . lt wuMr. Borlr.,uSc>
... r.:. h ui:-hel c a nght to abortions In 1!773. hcllor ~era! in 1973 who camed out 

\1 r B,irk. ~'le Ajex.ander M. Bickel Pro- , President Ntxon'.L.orde.L.And dismissed : 
kw,r of P. .. bl1c Law at Yale L' ruventty ~r. Cox as speoc1al Watergate prosecl.ltF 
anc . a conservative law scholar. said : in the "Saturday night massacre." The , 
··nr.1 y If ·•·e are prepared to say that the · twomenchattedandsmlledforphotogra- ' 
Court h!is oecome intolerable l1l a tunda- . pbers before the start of today's hearjJ:1&. ! 
mt'ntai iy democratic society and that 1 .. --· - - • -
there 1~ no prospect whatever for getting Slx other witnesses appeared at the , 
it to behave properly , should we adopt a , heanngs., which are scheduled to resume , 
pnnc1ple which contains within It the , in the middle of June. These were Profs. , 
seeds of the destruction of the Col.lrt •5 en- • Robert Nagel of the Cornell University : 
tire const1tut1onal role ." s Law School. and Basile Uddo of the I 

Vlr Cox . a Harvard Law School profes- • Loyola University La.-School~ 
sor . said that the current anti-abortion histonans, Profs. Carl Degler of Stan-

1 

measure before Congress "should be r&- , ford, James Mohr of .the .Un.lYersi~L 
Jected as a radical and dangerously un- Maryland ln Baltimore, William Marsh- i 
pnric1pled attack upon the foundations of ner of Christendom College In Front i 
our const1tut1onahsm ." Royal. Va., and Victor Rosenblum of 1 

At issue 15 a bill sponsored by Senator Northwestern University . J 

Jesse Helms, Republican or North Caroll - CrttJclam for Bill'■ Opponent■ 
na . and Representat:ve Henry J . Hyde, Profes.,or Uddo said It wa.s within Con, :. 

gress ·s power, ··u a co-equal branch" of.!. 
the American Government, to "decide a 
question not answered by··anappllc:able
Supreme Court decision." Profeaaor ! 
Uddo wa.s espeoclally caustic about legal I 
experu opposing the bill. I 

He su,gled out Prof . Laurence H. Tribe, : 
a Harvard University constitutional law 1' 

. '~~l~Y_!~ the panel 
that there was a ··wuson ot,t,11:91-t 
among "virt\l&lly all careful 1tudent1 of1 

. i:he ConsUtuUon"_oppaal.nl the bill~ 
Profesaor Uddo aald: "The on~ I 

I 
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The Congress 
Vs. the Courts 

Nt:v. Challenge Focuses 
Upon ]un·sdiction Issue 

Ii) 'ffl"ARTTA',"LORJr 

.., .o. <, H :~, c;To~ . March l~- An effon 
•,, . c, •r• s,•rv1111v'"" in ("'1i,:r~., lO ,trip the 
, .ip r•" " "·' < ,,u rt ,ind lower Fedt!ral Court~ 
•' ; ·Jr ·, d ,r-: ,11r. .:, CJ~ In,·ol v ing school 

; r .n ~, '"" ·': II .a1 r.,J db,ir t 1on cou ld lead to 
1 
.. :1t! J rr.~•r, : al , h I ft ,n Government 

: ~ •-c ►. s and t:>a !ances , in the 

,e,.-, 
~nal~,.i~ 

, ·,e-.. 1)f concerned leital ex 
r-.· r•'-

! f : he bills pass and are 
·.ipht',d by the Supremt-
Coun against const1t11t1onal • 

, ~ • ..1 . l' !": j,?t'S . t ht"• would also apparently 
•e11~ !:J enforcement by ,tare couns of 
c•>r. 'l1c: 1r.11 ,nterprt'tatIons ol the same 
p ri ,, ·•~,on.~ or the Federal Constitution . 
F nr In,. l 1r;t tImt" since It was estat>-
: "ht"d ! ht' Supreme Coun would be 
,.. , .. .-rit.--;., to rt'v1ew ,rnd rt'solve conflic t 
' " " ~tate cuun n..;ings 

" prnpo:r;.a : b~· Senator Jesse Helms . 
R.-i;ti l:can o f :--.nnh Carolina . to take 
a"'11 :, Federa l coun Junsdict1on over , 
,t dle plans for school prayer paS5e'd the 
jer:.itf' ,n 1979 but died in a House sut>
c., mrr. It :t"!' !ast yt'ar Opponents fear that 
:• ma ~· be d1ff1cult 1n this year's mo~con
.,..r,·a:1vt' Congress 10 stop th1S proposa l 
dn..J othe~ that would take away Federa l 
m un : ;.i nsaIct 1on over busing of school 
c!': ::orer: tor d-gregat1on and abortion 

Sa~:or-,~::: ~ ,ear.r.gs :n the HOUY. 
a,c x r.ate JWiC,,lr)' Cvrr.ma :ees may 
:io-g:r. next month on mo~ than a doz.en 
t>, ,1 5 t r, impose ~lnctions on Federal 
,·,,un Iunsd1c11on 

f he const1tu11onal1ty of these and s1m1-
• d r propo,!;als has ~ debated by 
,choiars as well as members of Congress 
rr>r -:le<"ade5 "nlere 1s no definitive prKe
cten! Alt.houj.h Congress has broad 
;:>o"'er- to regulate the lunds of e&.ses that 
may be decided by the Fedt!ral couru . it 
has refratned for more than a cmtury , 
from enacung legislation designed to pre
vent them from enforc111& con•utuuonal 
ngt11sdeclared by the Suoreme Coun . 

A.5 the checlc.s and balances system 
e-.·olved . Chief Justice John Marshalf, In ' 
the early l!IOO 's. ~ned the supremacy 
of the Federal jud1c1ary over Congres., ; 
and t~ states in matters of const1tuuona1 . 
in1erpretauon . . 

ThJS year. accorolng to Carl Anderson. 1 

and aide to Senator Helms, "there will be · 
a ~nous etfon" by conservatives to : 
enact l"81slat1on restncung Federal ; 
court Junsd1ctlon OVff school prayer and : 
bu:ling. areas In which~ Nld the-5~ •· 
preme Coun had ··usurped powers DO! ! l 
granted LO ll by the Conatltullon."--- • - · : i 

" We're a lot stron,er U\11 yur" on • 
I 

th~ 1S!ues, Mr. Ander'IOT'I said. He said 1 '. 

that Senator Helms and other conserva
tive leaden would probably not push 10 ' 
hard for Jul18dlctlonal restr1ctiona with 
respect to abonlon bee.a use they are con- '. 
centnllna on a bill that would ban abor-

• , .,. . •-• • '- .. ., - , ., I ..,_, , , l\o,••-- .. l•t• 

l"?'Spr'<'l to abon1vn be-c•u..~ they a~ C'Orl
cl"fltral IC141 on a bt !I I.hat wouk1 ban abor
tion 
~ 1mpt!tus for the bills restr1ctln, : 

F~ral cow, Jun9d..lcuori comes from 1 
ma.ny ~rvauves · outrage ~ Su
preme Coun dK1s1oru over lO years . lbe 
Justices have prohibited prayer In public 
lci'lool.a u a.n w,cocutltuttonal " establish
ment of religion, " have required bualng 
to deseg!"e'llale publlc schools . and have 
struck down state laws restncttng the 
nght to abortions 

Unlike pending propouls for canstltu
t1onal 1men<lmer.t.s . l~1sl111on restnct
In1 F~,ral c:oun.Junsdlct1on WO\lld not 
d :~1 :y overTUle t~ precedent.! But 11 
w,,u id remo~ I~ 1ut.honty of the Fed
nal (nun~ to enlorc, Ulem 

t.'~d Len,, It to Slate e«in, 
Thi~ would leav, 1110 9tatecouru toen

rnrce their own In t el1)retations of the 
l,n,t1tutIon 1n th~ 1reu. 1pply1n1 
p~vmu.~ Sup~m, Coun precedent.s or 1g
n.,n~ them 

Tl'M' pnmary attraction ol the9e bills to 
c~rvau,-es 1s that wy would be easier 
to enact lh&n corutttutton.al amendment.s. 
wh1c.h mu.st be approved by a twe>-thJn:is 
vote 1n each H~ of Congres.s and rat1-
f ted bv 38 states 
~ coun funsdict1on bills would be- • 

come iaw 1f pa.s.~ by • ~1mple maJonty 
.,r e-11c.n Hou.~ and ~1gned by the Pre-!1-
den: . subJet"t to Judicial "",ew of their 
c 11n.st I tullondl I I V 

-~ ' though Cong~~ has no power to 
o,·ern.le ~ - legisl1111on Supreme Coun tn
rerpretat1on.s . the Constitu tion !Hates that 
t he Supreme Coon's Junsd1Ct10f1 oVt'r 
mOf;t ca.,es 1s subject 10 "'!Uch el(Ce-p
r,ons . and under ,uch regulations. u the 
Cong= shall make ." The lower Fed
era i coun.5 were established by Congress, 
not t» the Cons11tu11on 1~i f. a.nd Con
)rtre.s.5 . nas tradnionally de1erm111E'<l what 
iun<!.S of ca.- may be brought be!ore 
''>t•~ 

~ , , r . .$~ ~·-v1 •1v" ~,...~ 11i i ll t •J ~ ""'-~ "'L~ '. ~ ' 

" "' ~ •s r ·:~,1 C~.sr :e:-. E R,, "!' 0 ! ~ .
[1 tt :n e l,,1w Schooi read th- provuIc,r,.3 
11.s g I ,1ng Congr't'!'!-s power 10 st np the 
Fe-dera l couns of iunsdJct100 0\·er Just 
.i.hol... t a.r: 11 con.st1tu11on.a : issue 

\:It'• of Yale ProfN.M>r 

, ~ \~•nt'"1!S 11f the b1 I: ~ cons1d"r them 
:a r: w"" lll')u prnbabl)' W1C<l('l5ttluttOnal •• 

, , I ·1• ,f RPl'>t'rt Ii !iork ur 'r'alt- L.a"' 
" ~ ~ I 'll pt1tl t 

i'-i i :e '."l,l, 1r B,i r k. J ct.r.: ~ :\ 9 ' ! vt- -.~c 

..,,:--.-,"() a, S,1I1, tt Pr • ~nere i u....,_l"r P~1-
,lt-r. :s S 11wn and Ford . c:,u c: ze-c :.tit' Su 
:>re~r Coun for · ·e11ctta in l( ,1, ma~ 
·:!are .. ,n 1t.s ~1s1ons on 11.bon :or. and~
: r. l( But he opposed cong~sIona i at 
tack.5 on Jun5dlct100 u a · ·c::.i.re tr.at l'!'.ay 
,e i a pre<:~! more damag1~ than t!'le 
-. rong SupT'l!'me Coun de-c1s1orui •• 

l :berals wile appiaud the Supr!'me 
\ ,'\.:~ ·s dee '1ons on school pr,\·er . ous
:~R itnd abona., are All :he mNt' d:•m-.1!'\l 
Kl "'hit! Jnl"ln Shattuck. a \lia'il\tr,j(IOr, I01>
:,v t~I ror rhe .~mencan ri-·, i Ll'.">f'nIi-, 
I n 1< w• n,IIA the · ·11naclt.~ "" 1hr I11<k-l)f'•l<l - • 
,-,, , ,- ,,r the t- .... terl\l rc•urta h, ,-,.,~r.• • 
11 \ f"'~ 111 ( Ill\,..,..,. 

I f l ....... "" ,tnr■ IWIN I••· ■ l: flf1 • 1 • • t I" 
I ,• " " I'd, .. 1-... 1.-1 al ,, .. 11·1• " r l h c>t l'-OWTf 
1,, .-nr111~-.- ~1,e,,.·ItI, n11ui t 1tut1,•1a l rt 1Ma . 
\1 1 \h•11u.-k ,a1J . th(- S11pr!'m" \...O\.lrt , 
,n,Jl..ld ~tnkt' them down u ~I0 ,a 11 r.i ~lh I 
tN' cons11tullonal proV1s1on.s on •l'11c.l't 1 
th<ll',,C ng,hl! are ba5oed and the pro-.·i,Ion i 
m11kll''141 the Cons111u11on Ule • aupreme I 
lo'"' of the land " I 

( ; 
- · - .... ····---··•,...,· . .. ,,,. ~- ... , +1 
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BODY: 
Republican Senate conservatives are signaling Reagan net to send up the name 

of Robert Bork for the 1mpend1ng vacancy on the Supreme Court. The 
r1gt1t-w1ngers vow to fight nomination of Nixon's former solicitor general 
because he testified aga1nst an ant1-abort1on bill decreeing that life begins at 
conception. 



Washinqton ?ost Editorial 

December 29, 1984 

Posters in Metro , '-T IRED OF TIIE ]lolly H,•.111 ~,·ruhl11•l" ,-1ra1~tforward ant1•Reai;:an ,.1atcmen1 1h:1t m.,d,• 
a::.h art1:.t M1d\.1,·I Lt·brnn 1111 .111 an11- no prcll'xl nf ob,ll!Ctlvtty. No reason.able pcrs.•n 
Re.ii;an po:.lt'r ht• ..ou)!ht 1n d,~play ,n would have thought the l\Cene portr:iyl!d W:Y!> a sin 

:1.lctro subwav ~tation:.. Tht· photonu,ntal.!,. undt•r i,:le photograph: the hghuni: was different in the 
this headhne shows the prt•s1dt•nt and a numb..-r of two halves of the picture. the fii:ures were not in 
adm1n1strat10n offin:ils l>Catcd at a tabl,· l;11kn with proportional sizes and the artist even offcn..-d to add 
food and dnnk. The men are laui,:h111)(. ;ind !ht• a d1scla1mer staung that the liCene wa:. a compo:,1te 1 

president is pointing to the r11-':ht s1dt• oi th.: poster of photographs. 
whett another picture of poor people and r:11:1:il m,- But Judge Bork and Judge Antonin Scalia-two 
noriues 1s displayed. ol the court's cmwervative members-would have 

Metto officals. who i,eU adveNiUJ!<! to po!Jucal and reversed Metro's action on even broader KfOUnd:li if 
advocxy groups. refused to rent Sl)lilCe for this pcJ,ter it had been neceaury. · Both believe that an agency 
on the ground:; that 1t was decepU~. ~ . ot.ht'f' day, of a political bnnch ol pemment cannot impose 
the U.S. Court d Appeal.:; ruk.-d that Metro had vio- prior restraint on the publication ol a political mes
lated Mr. Lebron':. nght to frt~ i;petm • sage even if that mesa.age ii (able. Nothing compels 

This country, the Supreme Court said :!O yeari; Metro to ~ political advertising for subway 
al-':Q, has a "profound national comm1tm1:nt to the di.splays. but once the decision is made to acce?( 
pnnciple th:lt debate on pubhc is~ues ~hould be some of thelie statements. public officials cannot 1 

uninhib1tt-d. robu::.t and w1<k-opi:n." Pubh, agcn• P'rlt and c:hoo&e what messages..at£._acceptable nn 
c1es allocating pubh, :.p;i,e for the ,•xpre:.s10n of the ba=as of subjective judgments ofwtl:rr ili "dcri• 
polit1c.l ,i~ws havs a ~ix'\:1al obilf,,lallon to protect SIVe. exaggerated, distoned, discrptive or olfen- 1 
the1e nghts. sive," n the Metro regulation allowed. Th.it ti an 'j 

In this ca~. Jud1r:e Hobert Bork v.Toli: . 1t wa~ mterierence by the RQvemment with a citizen's 
easy to ~ whr the ,em,orsh1p wa:. unwarnntl!d. :_. right to engage in free political discourse. The1 
The po:,,ter wa~ not de\:ept1ve at all: 11 was a ,. court's m~ge ii; dear and it is right. --- i 

/ 
~ i 
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Judge Bork on the Bench 
A .\10\G THE ~1:\NY documents that will 

bt' considered by the Senate durmg the 
debate 011 Jud~e Robert Bork's nomination 

to the Supremt' Court art' the opinions he has 
wrnten during the past five years on the U.S. 
Co'.Jrt of Appeab for the District of Columbia 
Circuit. There are 138 of them. In themselves 
they do not gin~ a complete .picture, since a 
j:Jdge ·s work product is determined by the kind of 
cases he is assi~ned. In addition, an appellate 
court judge is bound to follow precedents set by 
the Supreme Court even when he disagrees with 
them, so his own personal views may not come 
through. Still, amid the many dozens of cases that 
are of very little general interest-and occasion
ally stunningly boring-some consistent patterns 
are discernible, and a couple of cases are especial
ly interesting. There is much more to be explored 
on the subject of Judge Bork, but today we take 
up some aspects of his Court of Appeals record. 

It has bt1en said that despite some sharp philo
sophical di\'isions on the Court of Appeals, Judge 
Bork is personally popular among his colleagues. 
He has also agreed with the more liberal mem
bers of the court on many occasions, usually in 
r :,,,=,s on appeal from federal agency ruling~. He 
f-ci :, generally been suµport1ve of agency dec1-
:,ions, and m criminal ca:;es he most often ruled in 
favor of the government. His opinions reflect his 
view that not every problem in the world should 
be resolved in court, and.__he has ruled often to 
dismiss suits for lack of standing. These views are 
most strongly reflected in quasi-political cases 
involving such questions as committee assign
ments in the House of Representatives and the 
U.S. role in E1 Salvador. He ruled that the federal 
courts were not the place to resolve these prob
lems. 

Two areas of judicial philosophy on which Judge 
Bork has written major opinions are of particular 
interest. The right of privacy is the principal 
underpinning of the Supreme Court ruling in Roe 
v. Wade, legalizing abortion. If there is no consti
tutionally guaranteed right of privacy, state legis
latures would be free to prohibit abortion. In 
Dronen burg v. Zech, a 1984 case in which Judge 
Bork v.Tote the opinion. a dischar~ed Navy petty 
officer challenged his dismissal for homosexual 
conduct on grounds that such activity was protected 

by a constitutional right to privacy. In ruling that 
this actirny was not protected by the Constitution, 
Judge Bork wrote extensively on the right to 
privacy and added in a footnote the comment that in 
academic life he had "expressed the \iew that no 
court should create new constitutional rights" (like 
privacy) but conceded that these views are "com
pletely irrele\·ant to the function of a circuit judge." 
The Senate \\ill want to ask him how these views 
,vill be reflected if he becomes a Supreme Court 
justice with the power to overturn earlier rulings of 
the high court. His attitude toward overturning 
settled cases is one of the main subjects that needs 
exploring. 

In another 1984 case, Oilman v. Evans, Judge 
Bork \\Tote a concurring opinion setting out his 
views on the First Amendment. In dismissing a libel 
action brought against the columnists Evans and 
Novak, he wrote a vigorous defense of a free press 
threatened by "a freshening stream of libel actions," 
which may "threaten the public and constitutional 
interest in free, and frequently rough, discussion." 
He also made these observations on the role of the 
courts in protecting rights that are clearly guaran
teed in the Constitution: "There would be little need 
for jud~es ... if !he no:.1.-:c:1!'."!" ~ nf .:-, •,;:;: ..:,;:1., t1~, .
tional provision w~re seil·t::\·i...:c;:~. : ;,ev are no~. i11 
a case like this, it is the task of the judge in this 
generation to discern how the Framers' values, 
defined in the context of the world they knew, apply 
to the world we know .... To say that such matters 
must be left to the legislature is to say that changes 
in circumstance must be permitted to render consti
tutional guarantees meaningless. . . . A judge 
who refuses to see new threats to an established 
constitutional value, and hence provides a crabbed 
interpretation that robs a provision of its full, 
fair and reasonable meaning, fails in his judicial 
duty." 

This defense of flexibility is quite contrary to 
what has been widely described as Judge Bork's 
rigidity on questions of "original intent." What does 
it mean? That's another key question that should be 
put to Judge Bork by those senators-surely there 
are some?-who are not going into the inquiry with 
minds made up. How does Judge Bork see the role 
of judges who seek to apply the original intent oi 
the Framers of the Constitution? Where does the 
Ol/man decl!:)ion fit into that? 
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Judge B01* and the Democrats 

S HOllLD JUI>GE Robert Bork be elevated to 
tht Supremt Court? To answer the question 
inttlllgtntly you nt-ed to know a lot of thing5. 

:\:,:dt from tht basic- questions of what standard:; 
th~ Stnate ought to apply in judging nominees and 
r.ow Judgt Bork ·s constitutional philosophy will 
rl;,y out on tht court, there is a mountain of 
published work and court opinions to be read. It 
cl~) usually help!-' to pose questions to the nomi• 
nee in a public hearing and take account of his 
responses. Apparently this 
is too much to ask of the chairman of the 
committee that will consider the nomination. 
While claiming that Judge Bork will have a full 
a!1d fair hearing, Sen. Joseph Biden this week has 
pledged to civil rights groups that he will lead the 
opposition to confirmation. As the Queen of 
Hearts said to Alice, "Sentence first-verdict 
afterward." 

Sen. Biden 's vehement opposition may surprise 
those who recall hi!> statement of last November 
in a Philadelphi;.; Inquirer interview: "Say the 
a:ministration send~ up Bork and, after our inves• 
t1gation, he looks a lot like Scalia. I'd have to vote 
! . ~ h:-:'.. and i• the [special-L'1terest1 ~roups tear 
:-.. t J.;,~:-~ , t .:-.~~t ·s the ;7icu:n .. :1r,c I'll ha\·t to takt:: ." 

That may havt' been a rash statement, but to 
swing reflexi\'ely to the other side of the question 
at the first hint of pressure, claiming the leader
ship of the opposition, doesn't do a whole lot for 
the senator's claim to be fit for higher office. Sen. 
Biden's snap position doesn't do much either to 
justify the committee's excessive delay of the 
start of hearings until Sept. 15. If minds are 
already made up, why wait? 

A v.·hole string of contenders for the Democrat
ic presidential nomination have reacted in the 
same extravagant way. Maybe Judge Bork should 
not be confirmed. But nothing in their overstated 
positions would persuade you of that. These 
Democrats have managed to convey the impres
sion in their initial reaction not that Judge Bork is 
Wlqualified to be on the Supreme Court, but 
rather that they are out to get him whether he is 
or not. Judge Bork deserves a fair and thorough 
hearing. How can he possibly get one from Sen. 
Biden, who has already cast himself in the role of 
a prosecutor instead of a juror in the Judiciary 
Committee? If there is a strong, serious case to 
be argued against Judge Bork, why do so ma~w 
Democrats seerr. -.:; : Nt\ling to r.nke it and airai..: 
to listen to the other side? 
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Mark Shields 

Will Democrats 
Self-Destruct on Bork? 

'-
Because she is Oemocr.itic National 

committeewoman irom New York. Ha
ziel Dukes w1doubtedly knows that in 
four of the last five presidential elections 
her party has been badly beaten. She 
also undoubtedly knows the recumng 
doubts American voters have expressed 
during thaie years about the Derro
crats' national leadership: inability to 
define an overriding national interest 
distinct from the narrow interests of 
special constituencies; lack of tough, 
independent le3dership; the perception 
that Democrats were no longer pioneers 
of change but protectors of the status 
quo. 

Because ,;he is also a board member 
of the NAACP, Haz.el Dukes this week 
introduced New York Democratic Sen. 
Daniel Patrick '.\.toyruhan to that group's 
convention as someone who would cer• 
tainly vote against the nomination of 
Judge Robert H. Bork to the Supreme 
Court. When ,he later learned that 
Moynihan would 111:>t ,;,1y !:cw he int~n<.l
ed to vote on Bcir!<, H.izel DUKes :e
sponded: "I have the votes in New York 
to defeat him. When I i;tet together 'hith 
his staff in New York, I'll get what I 
want. It's stnctly poutics.·· 

Now, think just ior .a minute of what 
this means for the current plight of the 
Republicans. Here they are with an 
administration everywhere under inves
tigation or suspicion and a president 
who looks to be the only living American 
'hith . White House mess privileges who 
did not know how the contras were 
meeting their pa~ToUs and loading their 
muskets. ln November of last year the 
GOP lost the ~nate and in November 
of next year they look to be a good bet 
to lose the Y.'hite Hou:.e. But w;iit: see if 
the Senate Democrats genuflect before 
the organized pressure groups on the 
nomination of Bork. A return to voter 
confidence and nat:onal leadership for 
the Democrats does not lie in a Senate 
filibuster of an able Supreme Court 
nominee. 

In those last five presidential elec
tions. the Democrats have won only 21 
percent of the nat.10n' s e!t>Ctor;il votes. 
One of the consequences of any party'i 

being that noncoml)t'lJtive for ,ul:h .tn 
extended period is that the other party 

gets to nominate the members of the 
iederal judiciary. And, except ior when 
they are audible and palpable turkeys. 
those nominees are usually confirmed. 

During the past 10 years. a lot of 
Democrats have revealed themselves as 
both wtquestioning defenders ol the sta
tus quo and anti-majoritarian snobs. 
There was a time, not too long ago, 
when Democrnts genuinely welcomed 
huge Election-Day turnouts, confident 
that the more people who voted the 
better the p11rty o{ the people would do. 
Now the preference seems to be for- law 
clerks, not voters. to decide questions of 
public policy. That attitude is fWldamen
taUy anti-democratic. 

The Bork nomination can SW'prise no 
one. In two national election.<1. Ronald 
Reagan nuried !J3 of 100 st.1tes while 
repeatedly amplif;ing his views on nar
row construction and traditional values. 
Bork's credentials ;ind his record entitle 
him to a prompt he-Ming Mid Serious 
ronsidention. T~e lrg,.iments ~1?"'1~-;t 
tus L-UrJir:r:ation no net want for rmkn
al or for doquent advocateS. But those 
Democrats who would prefer one day 
5oon to propose nominees and ide;is 
rather than simply to oppose ~m ,1s 
they now do have to reali7.e that the· 
political power to initiate lies not in the 
approving press reie.ases of pressure 
groups but in the White HOUlle. 

And what about Sen. Moynihan, with 
a 100 percent pn>NAACP voting 
record? Now if he conscientiously stud• 
ies the record and sincerely oppo6eS the 
Bork nomination, Moynihan ~ guaran-. 
teed that his 1988 opponent. thanks to 
Hazel Dukes. will be able to accuse the 
Democrat oi buckling Wlder to interest• 
group extortion. 

To win the White House, the Dem
ocrats must nominate a leader with 
vision who is independent, tough and 
can effectively define the national in-

• terest. To many thoughtful Democrats, 
Joe Biden of Delaware, the chairman of 
the Senate Judiciary Committee, looked 
like he could be that leader. But by 
seeming in the Bork nomin.1tion fight to 
be the prisoner or the p.1tsy of liberal 
pressure groups, neither Biden nor any• 
, -ne eL..e will fill that bill of leadership for 
, h,,n!{e. 
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'The Hottest Fight in a Decade' 
Can Biden afford to lose his battle against Bork? 

Last November Sen. Joseph Biden told 
The Philadelphia Inquirer: "Say the 
administration ,;ends up '. Robert) 

Bork . .. ['d ha~·e to rnte for him. and if the 
[special-interest] ~roups tear me apart. 
that's the medicine I'll have to take." But 
that was then. :-.;ow that the administra
tion actually has nominated Bork to the 
Supreme Court-and now that Biden is a 
declared presidential candidate-the Del
aware senator has appointed himself lead
er of the battle a1;ainst Ronald Reagan's 
nominee. He ;;ays 1t',; a "winnable" fight: 
having put himself on the front line. it's one 
he probably cannot .irford to lose. 

guarantor of the Reagan Re\·olution ·s fu. 
ture: his opponents charge he will undo a 
century of social progress. including abor
tion rights and affirmative act:,::in. But nei
ther side is comfortable usin~ ideology as a 
·test for judicial fitness. Biden hopes to shift 
the debate away from Bork and questions 
.ibout his qualirlcations. He wants instead 
to focus on what he sees as the administra
tion ·s attempt to use the Supreme Court to 
impose 5oeial legislation that Congress has 
been unwilling to enact. Southern Demo
crats and moderate Republicans may be 
relatively sympathetic to Bork's conserva
tive views. •Sa\·s Alabama Sen. Richard 
Shelby: "With ·senator Kennedy .u~ain:St 
him. that puts a lot of Southern Democrau 

A Cast of Thou;;ands--otherwi;;e known 
a.s the Democratic presidential contend
ers-quickly joined Biden at in bed with Bork."1 But Biden 

believes those swing voters will 
reject the White House l'lfort. 
The conservatives' cuunter
,;trate!;)' is to play down the 
..idministration ·5 ~ocial-issues 
,11.tenda: play up Bork and hi,, 
formidable intdlect. 

the barricades. Only Sen. Al-
bert Gore,Jr. said he "would not 
pass final judgment" until the 
confirmation hearin,;s were 
completed in the fall. :.Iore than 
75 special-interest :.ind civil-
rights groups , induding the 
N A . .\CP. despite a direct ,1ppeal 
•·rom White Hou~e ch:t>t' •>f st..itf 
Howard Bakl:'r' 1re 1.·,1rk::'.; 

with Biden . . ind tW() :n.1J1J r t0b-
bying g-roups h:.1ve t>:1ch pledged 
51 million tothec:.iuse. "It could 
be the mo,;t hotlycontestedjudi-
cial nomin:.ition in .1 decade.'' 
:;ays • 5en. P:1tnck Leahy. .1 

member of the .Judic1..1ry L'om-
rnittee. " :,[aybe it',; jU<'t a,; well 
the hearings won·t bt'){tn until 
mid-Se.ptember. We nt:>ed time 
to !{et this n,Jminat1,m in per
spective so ()Ur decision is b:1,;t-d 
11n merit .ind not Pm• •! 1,111 . .. 

Bork',; b.11.:k,•r-. •t-t' lnm ,~ tilt• 

One possible pitfall for Biden 
is his ,·,·.vn te:::t:er :u,1ent .. ,rd 
,;cyie. H:s harJ.n,;u.e ,ii' 1 ;t-,n-~e 
::,hultz in a (\1pitol Hill heJr
ing about the .1dministr:.1tion·s 
Sl)uth . .\frica policy List ,July 
dama~ed Biden bt-cau:;e of irs 
stridency; a snarlini;; picture •if 
the ,;enator has been reprinted 
many times. "If he lil{ht:S the 
nomination in a harsh. demonic 

wav. he loses," ~avs one :.ld\·iser. 8\· statini 
his- opposition t; Bork ~o uneq~ivoc.!l ly 
now. Biden may be trying to establish that 
his liberal credentials are beyond question. 
Then, when he chairs the contirm,1titJn 
hearings in the fall. he ..:an .ippear 
calm and evenhanded-,ind win point,; f,,.r 
,;tatesmanship. 

Biden has a lot of work to do bt:>fore :-;t•p
tt.>mber. Both sides ~ay th,1t if the contirma
tion vote were held now. Bork would ·.vin . 
The senator must t:.'Xtend the oµpo,;ition 
mo\·emt:>nt "beyond the usu,11 ,;u,;pects." 
:;ays ,me Senate Democr::itic ,1:de. "or he 
will look like he 's a captive of the intert-,;t 
l{rtJups." That \\1)uld lo!'e him rhe 8,Jrk 
:ii.:ht ,ind would battt:.'r h i~ presidt:.>1H i.1I 
c·h;.1n.:es .is well. :3-till. ht:.> •t:.'t-lllS dl:'term 1r:nl 
to take tht' ri:;k . The ,unrirm,Hion he.1 r?11..:--; 
will prob,1blv nuke :.:,:,_,d f\" But i:; Htdr••\ 
,:1,- t inl! h 1 m~t'I f, •n , b .. .. ~ t. 1 ,1 ~l., l1)(l 1 'h: 111,.,• 

o1f ,l l.1 :·t•ttme" -1r [!: .. ( ;, ·n..: :-;huw .. , 

··· \ ,,'.f ,i) ,, 
,· . • I · r,. • : \ 
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George F. Will 

Biden v. Bork 
The ,enator is overmatched. 

If Sen. J«-Ph Biden CD-Del) bad a reputation for 
eerioulnesa. he forfeited it la Che 24 houn after Juatice. 
Lewia Powell aMOUneed hia departure from the Su
prm,e Court. 8iden did mudl to -tchieve the oppoane of 
bia two ,oals: He strenlthened the president's cue for 
aaminatin1 Judp Robert Ben and ttrensthened the 
Democnts' cue for DOt nomizlatina Biden to be presa• 
dent. . h. 

Sis manths 110, 8idea, ~ mood twinrs arry am-
from twruet to hyatena. wu liven c.baarmansh1p ~f the 
Judiciary Committee, an eumple of history handin1 a 
man IUfficient rope with 1fflaCh to ban& himself .. Now 
Biden. the inc:redit»e lhrinkinl presidenual eanclidate, 
baa 101DUUulted over bia QamboJantiy adveruaed pnn• 
c:iplea. 

Hitherto, Biden has aid &rit la the sort of qualified 
ccmervauve he cou.ld support. 8iden has said: "Say the 
ldminilttation eends up Boric and. after our investi1a• 
tiana, be looks a lot like Scalia. I'd have to vote for h1n;i, 
and if the lspecial•interest) ,roupe tear me apart, that • 
the medicine I'll have to take." 

That was before a.den heard from liberal aroups like 
Che fedenuon of Womeu Lawyers, whose director 
decreed coacermnc Biden'a eodonement of Bork: "He 
lhowd Ntrxt bis enclonement." Suddenly Baden wu 
allerric to rne6ane, 1nd bepn to S)(»it1on himsell to do 
u ::idoen. ~~"ler Bioen c:w,g~ r.i.s t:.ine oeuuse rr-: ·;:;a 
were ,erkina tua lea5l\ or, worae, to prepare tor an ac:t of 
~ave c:ai,iwlauon. 

He uid that "in lilht ot Powell's apecial role" u a 
mn1 vote (that often awun1 toward Bide~:• policy 
preferences) he, Biden, wants 10meone W1th an_ open 
mind." Proof of openneu wowd be, ot coune, opwons 
that CDinc1de with Biden's preferences. Biden says be 
doel DOt want "ecxneone" who has a predilpolitioa ex1 
ewry oae of the ma,or ilaua." Imasine a juatice with DO 
predispoction CX1 ma;or illuel;, And tr)' to imapie Bidell 
ob;ectinc to I lllrmiDee whme predilpaeitioal miDcide 
with Biden'L 

Seuton who .,...,. 8orit lriII be breakinl . fresh 
,roun4 in the 6eld of penilanahip. Opposiuon to Bork 
(former praleaar at Yale Law Scbool. former U.S. 
dcil« ,-ra1. jadae cm . &bl U.S. Court of Appula) 

. 
f 
I 
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must be on naked political lft)Wlds. Opposition must 
auert the prinaple that aenaton owe presidents no 
deference in the eelection of judicial nominees, that 
juriaprudential differences are always sufficient srounds 
for oppoaition, that mult~riented aenators need have 
DO compunctiona about re;ectins nominees whole ru• 
1C11Uft1 misht not lead to result.a tbe .aenaton desire. 

If Biden ooee oppoae Bork. hia behavior, and that of 
any eenaton who follow him, will marit a new suae in 
the delcent of liberalism into cynicism. an attempt to fill 
a void ot princ~ with a raw aue"ion of power. Prof. 
Laurence Tribe ol Harvard offen a patina oj principle for 
IUCJ\ an uaertiocl. arrwn1 that the proper focus of 
confirmation bearin1s on an anciividUII "is not fitness as 
an indinillll, but baiance of the cou" 11 a whole." 

Thia new theory of "balance" holds no< merely that 
once Che court baa achieved a series of liberal results, its 
dilpolitioa lhowd be preserved. Rather. the real theory 
ii that there lhowd never a1ain be a balance to the rifht 
ol whatever balance exists. Perhaps that expresses 
Harvard's underltandinf of history: There ii a leftward• 
workiq ratc:bet, ., eoc:w movement ii to tbe left and ii 
irreve~ble. 

Continuity ii a ftlue that has its daiffll. But many of 
the court nwnp that liberals revere (c,1., 1ehool aesea
nption) were ~ clilContinuities, rewnin1 earlier 
deciaiona. Even if puttiftc Boric on the bench produces a 
majority for Oat reversal of the 14-yar-okl abortion 
nwnc. reatorin1 to the states their traditional n1hts to 
rel\,llate abortion would reestablish the continuity of an 
Amencan practice that has a biatory ol many more than 
14 year.a. . . 

Belides, , that restoration would result III only slafht 
cnan,ea in the 1tat1&1 of abortion. The conaensu.a on that 
subject has mowd. Some sutes ffllaht ban second•tri• 
mater aboftiona, or restore nahts tilat the eo11rt in at.a 
mre!?'.wn !w tnmoled. such u the right of a parent of 
a minor to be ;, .iu!ied ..-hen cr.e c:uid ~Ks an iDCrt1on. 
&t the basac n,nt to an ll>oruon pro~bly wowd be 
affirmed by IC.Ile laws. . 

Powell's rmi,nation and Biden's performance u presa
dent manque bave liven Reaaan two timely benefits. He 
baa III occasion for showina that he still has the wdl to 
act oo conV1Ctiona. and th.at he has an opponent he can 
beaL • 

Bidell •YI tbere ahould not be "siJ: or eeven or eisht 
or wen Ave Borks." The rood news for Biden is that 
there ii only one Bork. The bid news for Biden II that 
tbe one will be more than a match for BidcD in a 
cmmrmatiaa pna11 lb.al ■ IOU\& to be easy. 

........ 
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The Democrats' 
Glass Chin 

Bork is a blue 
whale being 
attacked by 
anchovies-loud 
_ ones, but even 
loud ones are little 

when it opposes Bork, who favors broader discretion for the 
popular (legislative) branch. Regarding Bork, Democratic 
presidential aspirants resemble "a herd of independent 
minds." The party resembles a boxer rising wobbly-kneed 
from the canvas. his back covered with resin. lt has been 
battered by the public's belief that the party is servile toward 
imperiousinterestgroups. Now, because of Bork, the party is 
about to land a left hook on its own glass chin. When Sen. Pat 
Moynihan. Democrat of New York, who is up in 1988. hesitat
ed to commit against Bork. Hazel Dukes, Democratic nation
al committeewoman from New York. spoke of :'vloynihan 
disdainfully: ''I have the votes in New York to defeat him. 
When I get with his staff' in New York, I'll get what I want." 

Liberalism has embraced Thurmondism. Liberals who 
claim the Senate is the president's equal in forming the 
court, and who claim a right to reject a nominee purely on 
political grounds, cite as justifying precedent the behavior 
of Strom Thurmond in opposing LBJ's 1968 nomination of 
Abe Fortas to be chief justice. Were the Senate an equal 
participant, it would be empowered to nominate its own 

. ' judicial candidates. (When advising and consenting to trea-

d 
udge Robert Bork, with his reddish beard and ample ties, it cannot negotiate its own version of treaties.l With 
girth, is Falstaffian in appearance. In argument, he judicial nominees, the proper Senate role is to address 
has an intellectual's exuberance: he argues for the threshold questions about moral character, legal skills and 
fun of it. Alas, his adversaries are too distraught to judicial temperament. The logic of the liberals' position
argue. Here. for example, is Ted Kennedy's voice the idea that the confirmation process is a straight political 

raised in defense of moderation against Bork's "extrem- power struggle turning on the nominee's anticipated conse
ism": "Robert Bork's America is a land in which women quences-is that we should cut out the middleman ithe 
would be forced into back-aJley abortions, blacks would sit at Senate) and elect justices after watching them campaign. 
segregated lunch counters, rogue police could break down Biden, chairman of the Judiciary Committee. is stalling, 
citizens' doors in midnight raids. schoolchildren could not be so hearings will not even begin for two months. ~everthe
taught about evolution, writers and artists could ·be cen- less, Democratic senator and presidential candidate Paul 
sored at the whim of government . .. " Simon of Illinois says his mind is all but closed against Bork. 

Gracious. It is amazing that the Senate confirmed Bork. Why? Because Bork, although "mentally qualified."' is 
without a single objection, for an appellate court. Kennedy "close-minded." Sen. Bob Packwood, Republican of Oregon, 
says America is '"better" than Bork thinks. No, America is who can be as sanctimonious as the next saint when deplor
better than liberals like Kennedy think. They think Yahoos ing single-issue politics, is threatening to filibuster against 
rriake up a majorltv whi:h. unless restrained by liberal Bork unless satisfied that Bork will affirm all the pro
,;:a,;~s. will tol1erate or teg1,;;late the ,:, ~a,1ntcal .\menca aoortitin rulinlls th." ? ... .:k.wood iavur:-. 
Kennedv describes. Polltlcally risky: Fortv-one senators can block cloture ' ..i 

Sen. Patrick Leahy, a Vermont Democrat, says that if I forced end to a filibuster/. There are 55 Senate Democrats. A 
Roe v. Wade. the 1973 abortion case, "came up today, ! significantnumberofDemocratswillnotjoinBiden·sgro\·el 
[Bork's] vote would determine that we would not have abor- ' before the interest groups. but Bid en may have a few Repub
tions, legal abortions." Leahy assumes. probably wrongly, lican collaborators. Suppose liberals block Bork and then 
that the Senate already has confirmed four justices who are block any similar jurist whom Reagan would nominate 
ready to reverse the 1973 ruling. Leahy assumes, certainly next. That would leave the court short-handed through the 
wrongly, that if it were reversed, restoring to states the 1988election-and through two court terms. That would be 
traditional right to regulate abortions. legislatures would politically risky. So. having blocked Bork. they might ha\·e 
ban abortions. Opinion polls refute Leahy. There is a broad to confirm Reagan's next choice, who might be a conserva-
consensus supporting liberal abortion policies. tive judicial activist. 

Sen. Joe Biden, who has used Bork to establish himself : Bork, believing in judicial restraint. is conservative about 
firmly as the flimsiest presidential candidate, is courting the process. A conservative activist would use judicial power 
liberal interest groups by saying: .. I will resist any efforts by , the way liberal activists have. in a result-oriented way. Such 
this administration to do indirectly what it has failed to do an activist might hold that abortion is incompatible with the 
directly in the Congress-and that is to impose an ideologi- 14th Amendment's protection of the lives of·· persons ... . -\n 
cal agenda upon our jurisprudence." [t is unclear what ! activist might favor striking down zoning laws because they 
thoughtisstrugglingtogetoutofBiden'smurkysentence.lf violate the Fifth Amendment by taking property wtthout 
nominating Bork is " indirect," what is ''direct"? The adjec- just compensation. An activist might think minimum-wa~e 
tive "ideological" is today's all-purpose epithet, a substitute , laws unconstitutionally impair the obligation of contracts 
for argument. by which intellectually lazy or insecure peo- !Article I. Section 101 . .-\n activist might decide that the 
pie stigmatize rather than refute people with whom they progressive income tax violates the equal-protection i.:ompo
disagree. What Biden is trying to do is preserve liberalism's nent of the Fifth Amendment's due-pro,e:;s clause. He t>Vt>n 
ability to do in the court what it has failed to do in elections. might reject the "incorporation doctrine" that makt>s t ht> 
As liberalism has become politically anemic. it has resorted states. as well as Congress. bound by the Bill of Rights. That 
to end runs around democratic prucesses, pursuing change is something for Bork's critics to think about wh,m th,·, 
through litigation rather than legislation. start to think. Until thev do. Bork resembles a blue wh .lit> 

The Democratic Partv advertises itself as the tribune of being attacked by anchu~ies-loud llnes. but even lout!, •n t•,; 

.. the people," but the p.;rty l:'Xpresses distrust of the people are little. 



Edwir, j),J. }oder Jr. ---
The Real Robert Bork 

Lc.sJual( lhc d~1r.:c o& l111! ll,thlwt:111ht 
bnitillk! oll(ill.11:,l lhc l1orl{ I\OIIWlilllOII, 

Sen. lowartl K•·1u1Li.ly UlllJWt::. up 
111,.;t11.J11J11,,h 't1~i11:, ,,t ,111 A111cno.:a "u1 

wludl wo11u ·11 "'oukl Le lwt:l!d Ullo 
LdLk·dlk·y ,,1,,,1 laula,," IJl,M.:k.'! ":,1l al ::.t·I(· 

[L,<Jtt:tl lulU II L"lll111lcC:," ,1111.l • "rojfUc 
!Jtb.t: ... Lrciak duwu utu.t:11:;' door:. iu 
1111w11KJ1l r.uib." Tlw. lw.adJle i:, wh.1l 
AuLtJ !:>u:v1:11.·,u11 u.:.u.l lu t:..1U wlul.t:-WILtr 
M .. C.UU1y1,,111. 

kulot:n Uurk 1:, .an 111,n;:hl .u,tl :,,:hul· 
o11y JUUt,C 1,I Ulllllllllllullly :,.-. u,u:, JIili 

t.ul1.-rt:11I ~14'. W., JIJo,111 tlic ill•lJCllj.11 IJIC 

,u11:-,Ulullu11.J 11,lc 111 lht: JUdlllilfY, flt: 
t ... , LuJ oul Uu.J.>L: \'lc:w:, l01 JU to re,.J 
.... J l ..... -.,Jc:r Ill 111.11,y dq:,111l ,1llll WIily 

t:"""Y, ,u,J In lua < :,. t\Jul lh,1:.1· WI llllli-:" 
rt · iwc ·.d il,.,l l;.,,ft h uul 11 ll,!hl-WU1K 

Lui;c1,111.,11 1,ul ., tn111,.·1,,h: ,11111 111h.:lh· 
K,l"lll J, ·lh -1 ;"),I ,lu.,u . 

11 ._.., .. ,. - ,1 ► ,11,J 111i,.-1"' "' luJ ,..,-1 :,11,1· 

:.!Oil t:.irl!d t:nouHb lo look doocly .,t the 
Ylt!W:i o{ their pa11y':1 patruo bilUll, they 
wUUkl Le lo11ially com,lra111L-d to vole 
lor Uu1 h. or explau1 why JcUen,01111i111 
prim:ijJlc:; .,w no kl11,tt'.f itt:t:cjJl.tblc-or, 
more 1,roh,1bly, f~o1a.1blc ,u11011" co11-
w1111unal bbt!ral:1. • 

Wl1Jl dot:=; it lllt!,UI, in H.187, to be :i 

jutbt:i.il Jclfor:;onian? It 111Cmlli that with 
wrl.iiu1 qwliticalKlllli, u:.u.,,ly i111111n.'tl by 
dc111.1)(ogu1" cntia;, you beltcve that 111 a 
d1·1110<r .i1:y IJL'Oplc am best l(OVcfl1t..'tl hy 
the ull1<:1i1b they ek:d, lrce oi ovcr
wcc11u1" Juc.l.1Ci.1I :.upcrvi,.,11111. Ii, ior 111• 

:.l.tJlle, a ll&aJlKllY u1 a st.11e k:111~1lmc 
w.iul:. lo ban the u:,c ol cunlr.iccphvc:; 
or .alJt,r111111, .utd II 1111 ck•,1r .-uu:,hlutk111,tl 
111111t·<h11w111 lo rh.il lk1h,·y 1:-. .i,~,n,wr· 
.,ltl<:, lhc11 lh•·Y Me l"lllilll'II lo •·M·h·i:-..: ,1 
1lq(1t't' 1tl 111<·r.-i1111 Iii.it Wl'. c11ht:hh.:11ul 
Inv. 111du1h111{ Uu1k. 1111.:ht dq,1,m•. 

hod, 1,.-11,·~•·:,, Jlld l1o1:, l11rlhn11h1ly 

,1r.:11nl. lh,11 111,111y cou:;l1lut1,11MI 
"ri11l.1 .. " ili:it:cmcJ by jml11c:.-e:.1JL<t:&.1l
ly th,- u~:ht ui 1niv .. .:y u:..ctl lo uvcrlurn 
rcn·111 l,,w:,; rt•:;tr11:ru1g cuitlr.it:1·11111111 
,tnd ;,1,. ,, 111111-,irc without co,~lllulional 
w,,rc,u,,, ,utd therclo.-e 110 more ll~111 
JUt.ll{t~iu 1110:.L'tl "wish b:,t:;." 

llo; i. ·,. 11rcililc111, u1 odacr words, is 
lhilt ld,t: JcUcr:;011 lit! finds jutlk:~1r
d1y-11·, curly the favorctl ulOde ot cu
lightn,nl ch,llll(t! in our socicty-hilrJ 
lo :,q11:11 ,: with ,my llico.-y oi tlemocr,111,: 
11,,vt:111111,·ul, cvcu one with ii :,uh,,tr.1· 
111111 01 11.,1111·,tl l.iw. 

11.,,k:-. v11·w, th .. u.:h u1111,-,11,1lly ;111:-· 

ll-tt·, 1-, 111·1th,·1· 1111vd uur n:oll.:. M.111y 
.:n·,11 1ml.:1·:..-·H,1h11t•:-;, h;mkiurh'r, 
Ill,,, k .11111 lh•· ,~·, ,111,I I l.1.-l.111, lo 11,llllt' 

111111 1i ,1vl· t·11al,1 •••·l'II 11 i11 v,1111111:-; 
111111,,._ Wh,,t i.~ 11111 tu l1t• derncJ i" tl1.11 
"" 1, -,,111.-r1w .i v1.:w oi lllt' 1111hrul 
l1111, ...... filll 11,IH: ll ,ti .,,1l111,·.1I ,·1111:.c· 

1111c11,l·S. Th11:,c r1111:;c11u,·11ct:s ,u c ii k·
.:itimillt: :;ouru: ul i1111111ry iu .my c:011-
{in11illio11 prou::.s. 

Yuu coul<I s.1y 111 Judi(•: llurl.. for 
i11:.t,111t:c: "Tins loud1i111< i,111 h III lct:1:,• 
Llll\lc KOvcu1111c11l 1:; illl vc.-y wdl, but 
k:gi:.liltor:; ollcu tlo dtJmh .,ml tlc:ipoti.: 
1l1111gs amJ I vrt'l,:r lo l,1kc my d1.11..:c:; 
with judici.11 :;up1c111,1<:y." lklrk':1 l.1rttc 
tlclcreucc to a judil:ially umlerreKulillcd 
democracy might, ind1.'t·ll, be ,1 rt:pul.1-
blc b.1:;is for O!IJIOSIIIH h1,; rn11hn11.1t~111. 
Any court he iutlucui:e:; is 1(11i1111 to jt.-rk 
,·,111:;l,nllly ill lhc l1·;1,.,l1t·s oi 11vcr,1111b1-
t11111s or advt•11hm,u" J11tll(1•:-;. 

In l,11111c:,.-;, ti 111u,-,1 Lt: ;1t.ltlcJ tla.,t 
llork's ullra·UlilJllfil,111.1111:,111 i:. 11111 1111-
1111.ililicd. lie wuulil uul, lur iai:.l,111.-e, 
1c:il!grci,:.1tc A111ni•·••• l1t·,·.m:..c he bc
h,·vc:; the Mlh A111,·111lmt·11l ""'-'t'ltn·., 
,ll(,1i11:,,l l(UVl"(llllll"lll .tdion li<llllt' Ltrt,:L' 

111t:.i:.ure oi r,,nill c1111,1hly." Aud Kc111tl:· 

dy':. d1.1rl(c tlwl u1 "Uurk's Amcrk·,," 
ro11uc l)llfu:e Wt iuld ~ ~led lo 
rome 1:r.i,,hit11( throullh your door 1:, 

pure IIIUOla:JWII!, aud c:,pecwJly ilwv1mr 
prlillc co11w11l irom a :,c1wtor who VOIL,I 
ior a lt:<k:ral "'prt:YC!IIUVt: <k:ta1w1" 
provis1011. 

U I were ixc:.idcur. JudKt: llu1 k-
whom I 11kt: .uid itdi1un:-would prolr 
ably uot !lit 1111 my :.hurt lisl. U l1e 1., 

rn0Jir111t..-d, I billy c1q1et:l ruluaj:, oi lu111 
tl1.1t I wlll t:IIJOY rllil.-.tu111. 

The l,1Vurit11( dulcrcnce !ll-liJ L,,, • 
row a Ch1udailt;;u1 plu it"'-.._lh.tl 11 .. 11, 
ti.,:; "the rnol oi the m,lllt:•r it, lwu." II,· 
w1tlcr:.l.111t.l:, ll&.11 C:011slitul1u1i.d KOVt."111· 
lllt:111 I:, lll,1uily ilboul pOUL"IIJlt:J lu111b "" 

the ekcrt:i:.c ol lAJWt"C. 1ft: llit.li Ille "'all 

,111tJ it11dlci:t lo :il:ck ilUJ e1doffc lhu,..· 
lmut:,-to rdcrt·c lht· ~la: oa d&:111u,·1 ,, 
.-y-1111 uulkr wlit~-.c wbh I&:.& 111U:,( L,.· 

lcllllJOI.UJy :.ioclr~. 
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THE WALL STREET JOt.:kNAL 

RJEV!lEW & OUTLOOK 

Justice Bork or Ukase? 

Rubert Bork's A 111fru:a i:s a land in 
u:luch u.:0111e11 u:ould l.ir forred into 
buck•ulley abortw11s, bluch tcould sit 
ut segregated luncft counters. roaue 
J.,Olice could brrnk dOLfll citi:ens' 
doors in midnight raici:s, schoolchi/· 
dren could not be tuu17l,t alH.,ut et:olu · 
lion, writers and artist.s cuuld bl' cett· 
sured at the u-him of goi;ernment. -
Se11ator Ted Krnnuly. 

We've been looking forward to a 
great constitutional debate, now that 
the Democrats opposing Ronald Rea
gan's judicial nomin~es have dropped 
pretenses about spelling errors and 
deed restrictions and flatly pro
claimed that judicial philosophy's the 
thing. Just what philosophy, we 've 
wondered. do Robert Bork's critics 
have to otter'? 

Ted Kennedy is abundantly clear : 
The purpose of jurisprudence is to 
orotect one sacred cow for each of the 
Democratic Parry·s constituent inter
est groups. The law 1s what judges 
say it 1s, and the test 01 .• ominees is 
whether they will use this power to 
advance> purposes Senator Kennedv 
: ... Jr.:i . ~:: i)drtJcu:ar. Judg'::'s mu.st ad
vance thes~ purp1::isc>s irr1:sµcctE·t' of 
tl1e de11wcratic outcu11,c 111 the lt:g1s/a
live branch in icluch the senator 
sits. 

So far as we remember, in fact, 
Judge Bork has no position on public 
policy toward. say. abortion. What he 
does believe is that Judges should 
read the Constitution.. and second· 
guess legislatures only on the basis of 
what it says. If the Constitution says 
nothing about abortion, legislatures 
can allow it or ban it. Someone who 
doesn't agree with their choice has ev
ery right to campaign for new legisla· 
tors. If the Constitution doesn't speak, 
redress lies rn the political process. 

Judge Bork would never discover 
in the Constituuon a "right" to Star 
Wars or aid for the Contras. His phi· 
losophy of judicial restraint is 
grounded in the fundamental constitu· 
tional principle of separation of 
powers. Congress makes the laws, the 
president executes the laws and the 
courts' only role is to ensure that the 
laws are consistent wnh the Constitu· 
tion. \\'here the Bill or Rights is clear, 
such as outlaWing racial discrimina
tion. judges must make sure these 

rights are protP('lt'd. But the courts 
are fill! supµuscd tu 1n validate laws 
simply bt'caust' Judges dun·r like 
them, or lmd new n~hts that do not 
appear i11 tht' Constitution. 

J udgt' Burk madt• a11 i'lt'galll state· 
ment of this view in a case his ene· 
mies are sure to raise as proof of his 
reactionary ideas. Drone11burg v. 

Cl tf of Nat.•al Personnel asked 
whether the courts should overturn 
the Navy's policy of mandatory dis· 
charge for sailors who engage in ho
mosexual acts. Though receiving an 
honorable discharge, the plaintiff 
claimed a right to "privacy" that 
would override the Navy rule. Writing 
for a unanimous D.C. Circuit panel in 
19a-i, Judge Bork said it would be 
wrong for judges to replace the judg
ment of the military by finding a right 
not mentioned in the Constitution. 

.. If it is in any degree doubtful that 
the Supreme Court should freely cre
ate new constitutional rights. we think 
it certain that lower courts should not 
de ::;u." judg~ Berk wrute. •• If :::e re v· 
olution in sexual mores that appellant 
proclaims 1s in fact ever to arrive, we 
think it must arrive through the moral 
choice of the people, and their elected 
representatives. not through the judi· 
cial ukase of this court. " 

Ukase was a well -chosen word. It 
is derived from the Russian, and de· 
fined by Webster's as "in Czarist Rus· 
sia, an imperial order or decree, hav
ing the force of law." Under our sys
tem of government, laws made by 
judges have a s1m1lar illeg1timacy. 
The executive branch can change its 
rule against homosexuality in the mil· 
itary or Congress could pass a law to 
do so. This might or might not be a 
good idea. but Judge Bork was on 
firm democratic ground when he said 
it was not for judges to decide. The 
Founders called the courts the "least 
dangerous branch" because judges 
were supposed to play a negative role, 
upsetting legislation only that violates 
the text of the Constitution. 

July 8, 1987 

The d1stincuon is not espt>cially 
subtle or complt'x. yet 1s frequently 
mlSSt>d by people who consider them· 
selves intelligent and sophisticated 
Condmoued by decad~s of Judicial ac· 
tivism on behalf of liberal causes, 
they think uf court cases m stark 
terms of who wins. not iD terms of 
what the Constitunon says. At stake in 
this standoff of competing Judicial the
ories is whether the Constitution in its 
bicentennial year means anything at 
all. 

Senator Kennedy has heard these 
arguments before. Ronald Reagan 
campaigned to two landslides on the 
promise to appoint supremely quali· 
tied judges who accept the limited 
role they were granted under our con
stitutional system. The Democratic 
Senate can of course reject Mr. Bork 
precisely uecause he 1s the kmd of 
nominee the president promised; re
dress for that would lie m the next na
tional election. 




