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Wfi~@flnrn1 
Robert ff. Bork 

On Constitutional Econoniics 

PROPOSI~G A.\IE~D.\lE~TS to the Constitu
tion is much in vogue these days . The 
proposals for change vary greatly, but 

advocates usually advance one of two lines of 
argument to explain why the legislative process 
is defective and why the subject should be as
signed to the judicial process instead. The first 
is simply that policy outcomes would be im
proved by doing so. That may or may not be 
true. Certainly we have, to our great benefit, 
constitutionalized, and thus removed from ma
jority control, a number of policy areas. On the 
other hand, almost no one supposes that it 
would be wise to continue the process of shift
ir:cr policy choices from legislatures to courts 
.;-i..:t:!i.!"!i tely. 

That brings us to the second reason, which 
is very sophisticated and is rarely heard outside 

• a rather small. largely academic, group. This 
approach seeks ultimate principles by which 
we may determine which subjects are best con
trolled by judges and which by elected repre
sentatives. It is a highly abstract enterprise and 
one is likely to hear arguments about whether 
the basis for constitutionalism is utilitarian, 
contractarian, consensualist, or something else. 
The object, of course, is nothing less than to 
discover the ultimate principles of government, 
a noble enterprise but one which promises no 
quick success and from which I propose to ex
cuse myself. 

Those who practice law, unlike those who 
profess its more philosophical reaches, do not 
ordinarily have to face the question of the ulti-
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mate justification for the regulation of human 
behavior by law. As a professor, I wrestled with 
the problem for years in my seminar on consti
tutional theory. It seemed to me that the legal 
mind, used to finding general principles to ex
plain a series of particular cases, could reason 
from the particular provisions of the Bill of 
Rights to a general theory of the legitimate 
spheres, respectively, of individual freedom and 
governmental coercion. 

The endeavor led me to deduce from the 
Bill of Rights a series of very libertarian posi
tions. Indeed. that outcome is virtually guaran
teed by the starting point. If you start from 
instances of gu:iranteed oersonal autonom'-·. the 
generalizing pr:nc1pie \Vlil tum out to C:! ~.' :~'.! or 
autonomy, if not anarchy. Had I started instead 
from instances of the constitutional powers of 
government, the principle might have been al
most pure majoritarianism. Neither principle, 
of course, is adequate to the complex go\'ern
ance of our society. In any event, because of 
where I started and came out. the students 
loved it. Alexander Bickel, who taught the 
course with me, hated it. His position was that 
no overarching theory of freedom and coercion 
is possible, and I came to think that he was 
right. 

Being a lawyer is hard enough, but at le.1st 
a lawyer, in his professional work, has the lux· 
ury of not dealing with ultimate justifications. 
He need only try to make things work leg1ti· 

. mately and well within the limits of his calling 
and the context of this particular society . The 
lawyer deals with principles of limited range 
that continue to evolve. If thev reflect some u n
known ultimate or transcend~nt principle . :he, 
are not themselves ultimate but shifting. p:ir· 
tial, and incomplete, though nonetheless \'a lu· 
able, indeed indispensable, for that. Working 
with them, their collisions and compromises. 



has proved to be difficult enough. Experience 
has taught me to prefer this working lawyer's 
perspective to arguments about constitutional
ism pitched at a very high level of abstraction. 

Part of what a working lawyer knows is 
that any principle gr idea, however admirable 
in the abstract, undergoes changes as it is ap
plied through courts. The changes may be so 
great that it would have been better not to em
body the idea in law at all. I want to deal here 
with the difficulties that attend the embodiment 
of economic principles in law. particularly in 
law that must speak in the generalities appro
priate to the Constitution. 

THE Sl'BJECT rs certainly timely. Not only are 
courts urged to extend existing constitutional 
provisions to guarantee greater freedom in the 
marketplace but there are very serious propos
als to control national fiscal policy through new 
provisions. Thirty-two of the required thirty
four states have now called for a convention 
to propose amendments concerning this sub
ject. This being an unknown area of constitu
tional procedure, the validity of these applica
tions may be open to question. but there is no 
question about the seriousness of the move
ment. It is against this background that I will 
discuss the problems of economics as a subject 
for the Constitution. 

Tu t•c:;m with. the idea of C'.)nstitutior.3.l 
economics seems to me entirely a legitimate 
one. We are all familiar with the argument that 
economic policy is a matter of prudence and 
pluralist politics which simply does not belong 
in the fundamental law of our nation. In my 
\"iew. that is wrong. It is well to distinguish be
tween two kinds of constitutional economics 
-the protection of the economic liberties of 
individuals from state interference and re
straints placed upon government monetary and 
fiscal policy. 

As to the first, it has long since been known 
that there is no principled philosophic differ
ence between individual economic freedoms 
and individual freedoms of other sorts. Since 
we protect one set of individual freedoms, it is 
difficult to say why the other should be without 
protection. Indeed, the Constitution contains a 
\"ariety of clauses that were intended to, did, 
and to some extent still do. protect such free
doms. Since the framers of the Constitution 
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thought that such matters deserved to be in
cluded, that in itself is a reason of considerable 
persuasive power for us to think that, as a mat
ter of principle, such guarantees may still have 
a place. 

Nor is there any case in principle against 
inclusion in the Constitution of a provision 
controlling fiscal or monetary matters. The 
public may reasonably feel that \Ve must some
how stop the seemingly inexorable rise in the 
share of the public's wealth claimed by the fed
eral government, and so far, nothing short of a 
constitutional amendment has reallv \\'orked. 
It may be that only a constitutional ·check can 
cope with the well-known pathology of repre
sentative government in the social democratic 
style, in which intense constituencies press for 
particular programs that add up to spending 
levels that nobody really wants. 

It is widely recognized that, in the near 
term, such increasing aggregates are a threat to 
economic vitality. Over the longer term, ineffi
ciency, inflation, and fights over the division of 
a shrinking pie may be capable of taking us to 
a worse and far less free society than any we 
now would find tolerable-one governed by un
accountable bureaucracies, if not bv rulers even 
less benign. Any systematic malfu.nctioning of 
government serious enough to threaten both 
prosperity and freedom may properly be ad
dressed by the Constitution. 

But if thc,1: :s :io 00 iection to the 2ler!~r::il 
idea of constitutional eco~omics-no objlect1on 
to it, that is, as a matter of somewhat aostract 
principle-there are a number of problems with 
the implementation of the idea. Problems in 
implementation are not to be regarded as ;minor 
matters that some lawyer adept at conveyanc
ing can deal with. There is a temptation among 
the philosophers of this subject to walk away 
from such mundane considerations, muttering 
that they don't do windows. But lawyers and 
judges do windows. They know from experi
ence that not all policies can be made into d
fective law. There is a tendency to think that 
constitutional rules execute themsel\'es and 
that they accomplish precisely what was in
tended, but that is not by any means always the 
case. Law, to use the terminology many econo
mists have employed, is one gigantic transac
tion cost. The cost comes in many forms and 
must be taken into account when we are decid
ing whether to amend the Constitution and how. 
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Even as we are learning more about economics, 
and in particular about the defects of economic 
policy made through a pluralist political proc
ess, so, too. are we learning more about law as 
a mechanism of social and political control. 

There was a time when it was casually as
sumed that law was capable of dealing with and 
transforming virtually any social or political 
reality. Perhaps that belief was engendered by 
the startling success of the Supreme Court's 
rulines . beeinnine with Bro\\'n \·. Board of Edu
catio~ in 1-954, that official segregation of the 
races is unconstitutional. William Graham 
Sumner's dictum that "law ways can't change 
folkways" seemed to many decisively dis
proved. But not all of society's ills have proven 
so amenable to legal cures. We all know of ex
tensive regulatory programs that have added 
enormous costs without securing any discern
ible benefits or that have created graver prob
lems than they solved. We should have learned 
by now that any expectation that law is omnip
otent is not merely naive in its theoretical un• 
derpinnings but often disastrous in practice. It 
has brought us what many Americans perceive 
as not merely an overreg:ulated but a clumsily 
regulated society. w~ have learned that law is 
f :-"'quentiy r.vt a s..: .. d>d but a blunt instrument. 
Legal rules have side effects, and these some· 
times come close to outweighing the good that 
rules do. 

I should pause to make it abundantly clear 
that I do not for a moment doubt that this na
tion is far better off, freer and more prosper
ous. because of the Constitution of the United 
States. I should also make it clear that I am not 
an anti-constitutionalist in · the sense that I op
pose amending. the Constitution further as the 
need arises. But I assume most people would 
agree that the presumption is against amend- • 
ment so that the need for it must be clearly 
demonstrated. There is much wisdom in those 
two constitutional philosophers, one English 
and one American. who s;;i. id, respectively, "Un
less it is necessary to change , it is necessary 
not to change," and "If it ain't broke, don't fix 
it." 

BL·T LET t:s SL"PPOSE a need for a constitutional 
provision has been clearly shown, or at least a 
need has been clearly shown on the assumption 
that _the provision will do precisely what it is 
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intended to do. It is the assumption that is like
ly to get us into trouble. Many, though not by 
any means all, constitutional provisions ha.veto 
be enforced by judges. Constitutional econom· 
ics would rest, I take it, on judge-enforced 
amendments to the Constitution. 

Milton Friedman argues that a spending 
limit provision in the Co;,stitution would pose 
no probiem for the courts-that all we have to 
do is look at the First Amendment to see that 
courts can handle complex and difficult sub
jects in ways that preserve our freedoms. Re
jecting this argument poses some diffiq1lty for 
me-not only because of its authv1. I went to 
the University of Chicago and so was raised 
virtually from childhood-you remember the 
Hutchins plan-to believe that Milton was al
ways right. In this case, however, I do not .be· 
lieve his analogy holds. The First Amendment is 
almost entirely judge-made law. It has worked 
well, but I doubt that anybody wants judge
made economics. Moreover, even provisions 
that work well on the whole might profit from 
more careful drafting. 

The guarantees of freedom of speech and 
of the press are perhaps the most important 
guarantees of libe~tv to be found in the Consti
tu:ion. We are t_ , oen·: r •. f Wli.n :::e:;1 t:-.::.n ,xe 
\vould be without them, but there are costs . 
Those guarantees ha\·e been interpreted to per
mit the destruction of persons' reputations, 
the spread of pornography, the advocacy of vio
lence and even genocide . and much more of like 
nature. Communities have lost a good deal of 
their power democratically to control their own 
moral environment. Many people count these as 
substantial costs . Whether they are inseparable 
from the benefits of the amendments is not the 
point: the point is that judges have thought they 
were, and so a constitutional provision has 
come to have a meaning that may not have been 
fully apparent to those who framed and ratified 
it . If the very generally worded .First Amend
ment has on balance produced good social pol
icy, as I think it clearly has, that may be be
cause the subjects of speech and press are ones 
that judges understand fairly well. They are 
also subjects that lend themselves to relatively 
simple rules. It may be doubted that an equally 
~enerallv worded economic amendment would 
produce· policy as beneficial. 

This is not said in criticism of judges. My 
days of criticizing judges are over. It is simply 
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a fact that judges are human and that appellate 
tribunals are committees. The interpretation of 
words on paper in unanticipated factual cir· 
cumstances is always a chancy thing. Remem
ber that Chief Justice Charles Evans Hughes 
said that the Constitution is what the judges 
say it is. That was not cynicism, but merely a 
common-sense observation about the applica
tion of law. It does, however, raise the question 
whether we want the economic policy of the 
United States to be what the judges say it is. 

... Charles Evans Hughes said that the 
Constitution ls what the judges say it 
ls. That ... common-sense observation 
about the application of law [raises] 
the question whether we want the 
economic policy of the United States 
to be what the judges say lt ls. 

That is a real problem with respect to any 
constitutional provision that attempts to se
cure the economic liberties of individuals 
against hostile legislation. Legislation directed 
at market freedom can take so many forms that 
a constitutional provision guaranteeing eco
'"lnmtc freedom might have to be generally 
\, orceci a:,.d. .;ubject to i nrerpreta t1on 2i \vide 
latitude. Indeed. that is the lesson of our his
tory. As Professor Bernard Siegan has shown, 
we already have clauses that could be used to 
protect economic freedom-and were so used. 
They are, however. so open-textured. so gen
eral. that judges were free to impose their own 
economic policies-and they did. 

In some of the literature on constitutional 
economics, there is favorable comment about 
the Supreme Court's decision in Lochnerv. New 
York ( 1905), which struck down a working
hours regulation for bakers. The trouble with 
Lochner was that Justice Rufus Peckham's 
opinion was unable to provide any reasoning 
to explain why this particular regulation of 
markets was an undue infringement of liberty 
while others were not. The case is correctly per
ceived as essentially a lawless judicial decision. 
If judges step into this area, that must be ex
pected. The Constitution provides minimal 
guidance and it is difficult to imagine an 
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amendment that would be able to provide much 
more. 

IT .\lA Y BE RESPONDED that judges do the 
same thing today in other fields and their deci
sions often survive. If that is true, it is not a 
vindication of Lochner but a condemnation of 
those other decisions. But I wish to make 
another point. The fate of the Lochner decision 
and many others like it. which defended not 
only economic liberty but other values such as 
federalism, illustrates the weakness of consti
tutional guarantees that are not widely sup
ported, and supported in particular by the con
stitution-making apparatus of our society. 
When the mood of the country swung against 
free markets, the Supreme Court was able to 
check anti-market legislation only very par
tially and only very briefly. Franklin Roosevelt's 
Court-packing campaign was merely the most 
dramatic episode in a long swing of the courts 
away from protection of economic freedoms. 
More important was Roosevelt's series of ap
pointments of new justices, men who read the 
Constitution the way Holmes did in his Loch
ner dissent. The lesson to be learned is that 
broad, interpretable constitutional provisions 
cannot long stand against determined political 
forces that have gained the ascendancy. Hence, 
it is difficul~ w imae:ine r!:::: ::. ·-.,: · ,:·.:·:c-'.1J.l 
am.!:-.dment a;uarantc::ir::4 . • .. : :,;1<..:. ~, .1, ::.:or: ·rn:c 

· freedom could remain effective unless it had 
very strong political and intellectual support. 
Even then, as I have said, it is difficult to imag
ine a clause so worded as to guard adequately 
against judicial subjectivism in its application. 

This danger lessens somewhat. though it 
does not entirely disappear. as a clause be
comes more specific. Perhaps a clause intended 
to control the fiscal policy of the Vnited States 
could be drawn with enough specificitv to pre
vent subjective interpretation. There are. how
ever, several problems with proposals for fiscal 
policy amendments that must be considered. 

The first. of course, is · effectiveness. Even 
assuming no problems of enforcement or of 
distortion in the enforcement process. govern
ment has ways of commandeering society's 
wealth and redistributing it that do not depend 
upon taxation, borrowing, or inflation. The 
most prominent, of course. is regulation. Gov
ernment need not spend a dime on a program if 
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it can find groups in the private sector who can 
be made to spend their own funds. Much of the 
heavy expenditure of- funds required by the 
Clean Air Act, for example, does not appear in 
any governmental budget and requires neither 
taxes nor governmental borrowing or spending. 
Industry is simply required to pay to clean up 
emissions. That technique could be used for 
many other programs. Social Security benefits 
could be handled largely in this way, ending gov
ernmental deficits .but not the share of wealth 
appropriated by government for its purposes. 
So far as I know, no one has suggested a work
able way around this difficulty. Perhaps the 
difficulty is not as great as this may suggest. 
And, of course, a balanced-budget br spending
limitation amendment might still be worth 
adopting even if it woul_d not be wholly effec
tive. 

Also troubling is the problem of enforcing 
such a constitutional provision. In the early 
stages of discussion, a lot of people, including 
most economists, apparently thought this was 
no problem: if Congress exceeded the consti
tutional limits on spending, someone would 
sue. That much is true. The result, however, 
would likely be hundreds. if not thousands, of 
' .1 ,.,_.,,_;__ :s .:1r::·t.:nc ~:.:e country, manv of t!1em on 
mconsistent thl!ories and providing inconsist
ent results. By the time the Supreme Court 
straightened the whole matter out, the b1:1dget 
in question would be at least four years out of 
date and lawsuits involving the next three fiscal 
years would be slowly climbing toward the Su
preme Court. It is quite possible that it would 
be necessary to narrow the class of possible 
plaintiffs significantly and to create a special, 
and final, court to handle this litigation. 

U~LESS ATTENTION is paid to the institutional 
problems involved, a constitutional amend
ment would become in practice a nullity
either that, or the budgetary process would 
pass into the hands of the courts, an outcome 
desired by no one. When I said earlier that law 
is a transaction cost, I was not merely being 
flippant . We all know that there are the direct 
costs of law enforcement and that these can be 
large. Many recognize that there are also the 
costs of undesirable but unavoidable side-ef
fects of policy enforcement. But too few under
stand the costs of a policy's alteration in the 

18 ,\EI JOURNAL ON GOVERNMENT ,\NO SOCIETY 

very process of its application. Constitutional 
provisions pass through the hands of judges, 
and any venture in constitutional economics 
would almost certainlv be transformed to some 
extent in that process: 

Since economists are in the forefront of 
those advocating constitutional economics, it 
may be thought ironic that so little attention 
has apparently been paid to the institutional 
problems involved, including the incentive 
structure that judges face and how that struc
ture may influence their interpretations of law. 
Having identified the incentive structure con
fronting legislators as the source of the prob
lem, it is odd that economists should advocate 
moving the policy into the courts without a 
similar inquiry. The defects of the legislative 
process do not of themselves render the judicial 
process perfect or even preferable. 

If the economists' utility-maximizing 
hypothesis is accepted as an accurate predictor 
of behavior, then we need to know what it is 
that judges maximize. They cannot affect their 
money incomes, like practicing lawyers, and 
they cannot choose their subjects or opt for 
leisure, like professors. What is it that they can 
and do maximize? Does their incentive struc
ture deflect th :m from doing what we want of 
them? And whar mechanisms of control do \',:.! 

have to obtain performance that maximizes the 
chances of getting what the framers of a consti
tutional provision wanted? Until we have some 
inkling of an answer to at least the last of those 
questions, constitutionalism will accomplish 
less than it should, and the thought of placing 
new areas in the control of judges will continue 
to make some people apprehensive about 
vaguely worded constitutional amendments. 

I do not mean to say that our Constitution 
should never be amended. What I do mean is 
that an exclusively philosophic or economic 
approach to market-freedom or fiscal-polic~· 
amendments is likely to produce provisions 
that either are largely unworkable or have un
intended consequences. Some sophisticatiun 
about the way provisions are litigated and the 
way they are applied by courts can redu..:c: 
these problems. This may seem a mundane ob
sen:ation. but it is. I think, a vital one to bi::ir 
in mind. The wisdom of our economic poliC\ 
is important, but so too is the integrity of our 
legal institutions-and in the area of constitu
tional · economics the two are inseparable. ■ 
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COMMENTARY 
THE IMPOSSIBILITY OF FINDING WELFARE RIGHTS 

IN THE CONSTITUTION 

ROBERT H. BORK• 

There is a cenain difficulty today-<>ne, I think. of communication. 
Professor Michelman and I tend to operate in different universes of 
constitutional discourse. His universe is somewhat more abstract and 
philosophical than mine, and considerably more egalitarian, in keeping 
with the Zeitgeist. I would claim, although I think Professor 
Michelman would deny it, that the argument for welfare rights is un
connected with either t,he Constitution or its history. The welfare
nghts theory, therefore. offers inadequate guidelines and so requires 
political decisionmaking by the judiciary. If that is not true-if there 
are criteria other than social and political sympathies-I cenainly do 
not see the legal sources from which Professor Michel.man's form of 
constitutional argumentation arises. 

I represent that school of thought which insists that the judiciary in
validate the work of the political branches only in accordance with an 
inference whose underlying premise is fairly discoverable in the Consti
tution itself. That leaves room. of course. not onlv for textual analvL. - .. 
but also for historical discourse and interpretation according to the 
Constitution's structure and function. The latter approach is the judi
cial method of McCulloch v. Maryland. 1 for example. and it has been 
well analyzed by my colleague Professor Charles Black in his book, 
Structure and Relationship in Constitutional Law.2 

Given these limits to what I conceive to be the proper method of 
constitutional interpretation. it is not surprising that I disagree with the 
thesis that welfare rights derive in any sense from the Constitution or 
that courts may legitimately place them there. The effect of Professor 
Michelman's style of argument, which has quite a number of devotees 
on the faculties of both Yale and Harvard, is to create rights by argu-

• Alexander M. Bickel Professor or Public: Law, Yale Un1venity. B.A., 1948. J.O .. 1953. 
Univenity of Chicago. 

I. 17 U.S. (4 Wheat.) 316 (1819). 
2. C. BLACK., STRUCTURE AND RELATIONSHIP IN CONSTITVTJON LAW (1969). 
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ments from moral philosophy rather than from constitutional text, his
tory, and structure. · The end result would be to conven our 
government from one by representative assembly to one by judiciary. 
That result seems to me unfonunate for a variety of reasons. 

The impossibility of the enterprise is but one reason that this devel
opment is unfonunate. There is a cenain seductiveness to the notion of 
judges gathered in conference and engaged in the son of subtle philo
sophical analysis advanced by Professor Michelman. But the hard 
truth is that this kind of reasoning is impossible for committees. The 
violent disagreements among the legal philosophers alone demonstrate 
that there is no single path down which philosophical reasoning must 
lead. On arguments of this type, one can demonstrate that the obliga
tion to pay for welfare is a violation of a right as easily as that there is a 
constitutional right to receive welfare. Under these impossible circum
stances. couns-perhaps philosophers, also-will reason toward con
clusions that appeal to them for reasons other than those expressed. 
Judicial government, at best, will be government according to the pre
vailing intellectual fashion and. perhaps, government according to 
quite idiosyncratic political and social views. 

The consequence of this philosophical approach to constitutional law 
almost cenamly would be the destruction of .the idea of law. On~~ 
freed of text. history. and structure. this mode of argument can reach 
any result. Conventional modes of interpretation do not give precise 
results. but if honestly applied, they narrow the range of permissible 
results to a much greater extent than do arguments from moral philoso
phy. What is at stake. therefore, in ''The Quest for Equality" through 
the judiciary is the answer to the question of who governs. A tradi
tional coun must leave open a wide range for democratic processes: a 
philosophical coun in the new manner need not. , 

·Professor Michelman has chosen to rest his argument in pan upon 
the ongoing work of Professor John Ely.3 The premise of their joint 
argument, as I understand it, is that interpretation of the Constitution 
cannot be confined to an "interpretivist" approach. which I and 
others suggest, because panicular constitutional provisions-the ninth 
amendment and the privileges-or-immunities clause among them-

3. S,r Ely, Tlr, Supr,m, Court, l9i 7 T,,-Fo,rwo,d: 011 Discov,r1111 Fundame,110! l"ai
urs. 92 HARV . L REV . S ( 1978); Ely. Co,1S1itur1onal /111e,p,r11vism: /rs Allurr and lmpombt/11' . ~3 
l!'oO. L.J. 399 ( 1978); Ely. Toward a R,pru,111a11011-R'111/orcillg Modr of .Judic,a/ Jlrv,,,.·. 37 Mo. L
REV. 451 (1978). 
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command judges to look beyond conventional sources and to create 
new rights. That argument seems unpersuasive for a number of rea
sons. 

In the first place. not even a scintilla of evidence suppons the argu
ment that the framers and the ratifiers of the various amendments in
tended the judiciary to develop new individual rights, which 
correspondingly create new disabilities for democratic government. 
Although we do not know precisely what the phrase "privileges or im
munities" meant to the framers. a variety of explanations exist for its 
open-endedness other than that the framers intended to delegate to 
couns the power to make up the privileges or immunities in the clause. 

The obvious possibility, of course, is that the people who framed the 
privileges-or-immunities clause did have an idea of what they meant, 
but that their idea has been irretrievably lost in the mists of history. If 
that is true, it is hardly a ground for judicial extrapolation from the 
clause. 

Perhaps a more likely explanation is that the framers and ratifiers 
themselves were not cenain of their intentions. Although the judiciary 
must give content to vague phrases. it need not go well beyond what the 
framers and ratifiers reasonably could be supposed w have had :n 
mind. If the framers really intended to delegate to judges the function 
of creating new rights by the method of moral philosophy. one would 
expect that they would have said so. They could have resolved their 
uncenainty by writing a ninth amendment that declared: .. The 
Supreme Coun shall, from time to time. find and enforce such addi
tional rights as may be determined by moral philosophy. or by consid
eration of the dominant ideas of republican government." But if that 
was what they really intended, they were remarkably adroit in manag., 
ing not to say so. 

It should give theorists of the open-ended Constitution pause. more
over, that not even the most activist couns have ever grounded their 
claims for legitimacy in arguments along those lines. Couns closest in 
time to the adoption of the Constitution and various amendments, who 
might have been expected to know what powers had been delegated to 
them, never offered argument along the lines advanced by Professor 
Michelman. The Supreme Coun, in fact, has been attacked repeatedly 
throughout its history for exceeding its delegated powers; yet this line 
of defense seems never to have occurred to its members. For these rea-

-
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sons I remain unpersuaded that the interpretivist argument can be 
escaped. 

For purposes of funher discussion, however, let us assume that the 
intcrpretivist argument has been escaped; that the Coun may read 
new rights into the Constitution. Even so, the welfare-rights thesis is a 
long way from home. Professor Michelman, so far as I can tell. rcstS 
the argument for his thesis on two bases: first, on a cluster of Supreme 
Coun decisions: and second, on Professor Ely's discovery of a trans
cedent .value in the Constitution that vests couns with the power and 
function called "representation-reinforcement." I think neither argu
ment suppons the theory. 

The most obvious problem with Professor Michelman's argument 
from case law is one that he recognizes. The cases, as be admits, arc 
confusing and internally contradictory. This absence of a clear pattern 
is less suggestive of an emerging constitutional right to basic needs than 
it is of a politically divided Coun that bas wandered so far from consti
tutional moorings that some of its members are engaging in free votes. 
Moreover, even if a right to basic needs clearly emerged from the cases. 
the question would remain whether these decisions were constitution
ally legitimate. 

That question brings us to Professor Michelman's basic argument i'-·: 
the legitimacy of representauon-remforcement-the idea that peopic 
will have better access to the political process if their basic needs arc 
met. This argument raises at least two problems: one concerns jusu.fi
cation of representation-reinforcement as a value that couns arc enti• 
tled to press beyond that representation provided by the written 
Constitution and statutes; the other relates to the factual accuracy of 
the assenion that persons at the lower end of the ec~momic spectrum 
need assistance to be represented adequately. 

It would not do to derive the legitimacy of representation-reinforce
ment from such materials as, for example. the one-man-one-vote cases 
because those cases themselves require justification and cannot be 
taken to suppon the principle advanced to suppon them. Nor v.·ould it 
do to rest the concept of representation-reinforcement on the Amencan 
history of steadily expanding suffrage. That expansion was accom
plished politically, and the existence of a political trend cannot of itself 
give the Coun a warrant to carry the trend beyond its own limits. Hov. 
far the people decide not to go is as imponant as bow far they do go 

The idea of representation-reinforcement, therefore, is intcrnall:, 
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contradictory. As a concept it tends to devour itself. It calls upon the 
judiciary to deny representation to those who have voted in .r panicular 
way to enhance the representation of others. Thus. what is reinforced 
is less democratic representation than judicial power and_ the trend to
ward redistribution of goods. If I were looking at the Constitution for a 
suffusing principle that judges were entitled to enforce even though it 
was not explicitly stated, that principle would be the separation of pow
ers or the limited political authority of couns. That principle. of 
course. would run the argument in a direction opposite to Professor 
Michelman's. In truth, the notion of a representation-reinforcement 
finds no suppon as a constitutional value beyond those guarantees 
written into the document. 

Let us pass over that hurdle. however, to ask what kind of a function 
the couns would perform to reinforce representation. The effort to ap
ply that value would completely transform the nature and role of 
courts. Aside from the enforcement problem that limits application of 
the value. a theoretical problem plagues the theory. Professor 
Michelman apparently concludes that a claimant cannot go into a court 
and demand a welfare program as a constitutional right. but if a wel
fare program alr~ady C'l(lStS. he can Jemand that it be broadened. Th~ 
right to broadenmg rests upon the premise that there is a basic right to 
the program. If so. why cannot the Court order a program to start up 
from scratch? In part it seems to be a remedial problem-bow to order 
the United States Congress, for example. to establish a medical health 
insurance program-but that is not entirely convincing. If a constitu
tional right is at stake. why should the Court not issue a declaratory 
judgment, at least to exert a hortatory effect upon the legislature? A 
constitutional lawyer with the boldness to suggest a constitutional right• 
to welfare ought not to shy at remedial difficulties. 

It might be useful to consider what a court would have to decide in a 
constitutional claim to a welfare right. Suppose a claimant represented 
by Professor Michelman came to the Supreme Court. alleged that the 
state of X had just repealed its welfare statutes. and asked for an au
thoritative judgment that he and all similarly situated persons are enti:
tled to welfare so that they could better participate in the political 
process. Because they would not have to devote all their energies to 
making a living. they not only would have a better opponunity for par
ticipation in the political process, but also would not be stigmatized as 
a poor and powerless group. The Justices might find this plausible. 
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Suppose, however, that the attorney general for the state of X then 
stands up and argues that the state, in repealing the welfare laws, acted 
precisely for the purpose of reinforcing representation. The legislature 
bad at last become convinced that welfare payments tend to relegate 
entire groups to a condition of permanent dependency so that they are 
not the active and independent political agents that they ought to be; 
moreover, these groups had lost political influence because they had 
been stigmatized as people 'on welfare. Experience had convinced the 
legislature that it would be better for people of that class, and for their 
participation in the political process, to struggle without state suppon 
as other poor groups have done successfully in our history . 

What is the Court to do when faced with two arguments of this sort, 
neither of them obviously true or untrue? Is the Court to make a socio
logical estimate of which actions will, in fact, reinforce representation 
in society? And what of the possibility that payment of welfare benefits 
today may reinforce representation, but ten or twenty years from now 
welfare payments will have the opposite effect? In a judicial context, 

• the problem is hopeless. Courts simply arc not equipped, much less 
authorized, to make such decisions. There are almost no limits to 
where this concept of representation-reinforcement will lead the courts. 
If. for example. the concept of represen tation-reinforcement justifies 
the demand for welfare, why might it not also justify judicial invalida
tion of the minimum wage and the collective bargaining laws? Counsel 
could show theoretically and empirically that those laws create unem• 
ployment. that they do so primarily among the poor and disproponion
ately among the young black population. and that unemployment 
harms these groups' capacity to panicipatc in the political process. 
Representation-reinforcement could take us back to Lochner.• 

You may view this as ribaldry if you wish, but if die Harvard theo• 
rists succeed in establishing representation-reinf orcemcnt as a constitu• 
tional right, we ought to consider suing the United States for an 
increase in defense expenditures, because the Soviets clearly intend 
domination, and if rhey succeed, our representation, among other 
things, will be drastically curtailed. It is preposterous that the Supreme 
Courts should control the defense budget to reinforce or safeguard ac
cess to a democratic political process, but not much more preposterous 

4. Lochner v. Ne-w York. 198 U.S. 45 ( 1905). 
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than the suggestion that the Court control the nondefense budget to the 
same end. 

There are any number of difficulties with the welfare-rights theory. 
For instance, why should the Court or any other nondemocratic body 
define basic needs? A welfare recipient might tell the Court that be 
would be better able to panicipate in the democratic process if the gov
ernment provided him with something better .than the existing package 
of public housing, food stamps, and health insurance; that he would 
feel more dignified or would be less stigmatized if he looked like every
body else; ,: e .. had disposable income. The solution is a negative in
come tax. How could the Court legitimately tell the claimant either 
that he is wrong about himself or that, if he is right, he still has no case? 

I will conclude with a consideration that is increasingly beneath the 
notice of the abstract, philosophical style of argument: the factual 
premises of this constitutional position seem deficient. The premise 
that the poor or the black are underrepresented politically is quite du
bious. In the past two decades we have witnessed an explosion of wel
fare legislation, massive income redistributions, and civil rights laws of 
all kinds. The poor and the minorities have had access to the political 
process and have done very well through it. In addition to its other 
ddects. then. the welfare-rights theory rests l:!ss on demonstrated fact 
than on a liberal shibboleth. 

Perhaps we should be discussing not "The Quest for Equality." but 
the question of how much equality in what areas ·o~ life is desirabl~. 
Equality is not the only value in society; we must balance degrees of u 
against other values. That balance is preeminently a .matter for the po
litical process, not for the courts. 
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;t of recipients of the Francis Boyer Award, which includes 
•rnll'r President Gerald R. Ford, Ambassador Arthur F. 
urns, British historian Paul Johnson, the late William J. 
arootly, Sr., former Secretary of State Henry Kissinger, 
nivcrsity of Chicago President Hanna Holborn Gray, and 
ritish economist Sir Alan Arthur Walters. 

A EI is pleased to be able_ to present Judge · Bork with 
1c Francis Boyer Award, and we are grateful to the Smith
line Beckman Corporation for making possible the award 

·1d lcclun·. Judge Bork describes in this Boyer lecture the 
sharply divergent ideas that arc struggling for dominance 
ithin the legal culture," and thereby reminds us of the 
11portancc of the hclicf that is at the core of AEI's public 
olicy research-the belief that the competition of ideas is 
111da11H·111al to a fn:c society. 

WILLIAM J. IlAIIOODY, J11. 

Presidrnl 
American Enterprise Institute 

XII 

TRADITION AND 
MORALITY IN 

CONSTI1"'UTIONAL LAW 

When a judge undertakes to speak in puhlic about 
any subject that might he of more interest than the law of 
incorporeal hcrc<lita111c11ts lie embarks upon a pcriluus en
terprise. There is always, as I have learned with some pain, 
someone who will write a story finding it sensational that a 
ju<lg~·should say anything. There is some sort of notion that 
judges have no general ideas about law or, if tlte)' do, that, 
like pornography, ideas are shameful and ought not io he 
displayed in public to shock the squeamish. For that reason, 
I come before you, metaphorically at least, dad in a plain 
brown wrapper; 

One common style of speech on occasions such as 
this is that which paints a bleak picture, i<lcntiries even 
bleaker trends, and then end., on a note of strong and, from 
the evidence presented, wholly unwarranted optimism. I 
hope to avoid both extremes while talking about sharply 
clivl'Tg<'nl icfoas that an• slrugglin~ for tlo111i11a111·c· wi1lii11 1111· 

legal culture. While I think it serious and potentially of 
crisis proportions, I speak less to thrill you with the prospect 
of ·doom-which is always good fun-than to suggest 10 you 
that law is an arena of ideas that is too often ignored by 

ROlll:trr IIOIIK / I 
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ntdlct'luals interested in public policy. Though it was not 
!ways so, legal thought has become something of an intel
:ct.ual enclave. Too few people ·are aware of the trends there 

nd the importance of those trends for public policy. 

L is s.;t; that, at a dintlt'r given in his honor, the 
11glish jurist Baron Parke was asked what gave him the 
rl'att'st ph·asurc in the law. He answered that his grcalt'st 
iy was to write. ~ "strong opinion." Asked what that might 
e, the b~ron said, "It is an opinion in which, by reasoning 

ith strictly legal concepts, I arrive at a result no layman 
'>uld coq,::civably have anticipated." 

'fltat was an age of formalism in the law. We have 
ome Ja:j:lorig way since then. The law and its acolytes have 
ince become steadily more ideological and more explicit 
bout th~t fact. That is not necessarily a bad thing: there arc 
lcologiJs·suitablc, indeed indispensable, for judges, just as 
·1cre are ideologies that are subversive of the very idea of 
1c rule of'l~w. It is tlw sharp recent growth in the latter that 
, worrisome for the future. 

W1· an· ,·1111·ri11,-:, I lll'li,·v,·, a llt'riod i11 wliid1 our lqi;al 
1dturc and constitutional law may Le transformed, with 
vcn fflf,)rc power accruing lo judges than is presently the 

asc. T.~ere are two reasons for that. One is that constitu-
10nal law , ha~ very little . 1l1cory __ q.f.. its own and hence is 
!most patb'oiogically lacking in immune defenses against 
1t• intellectual fevers of the larger society as well as against 
1c <lisunlcrs gcncraleJ by its owu internal organs. 

The second is tltat the institutions of the law, in 
articular the scl1uuls, ure liecurning incrcllsingly converted 
, an ideology of the Con,1i1111ion that d1·mands just such an 

. 1 IIE 111 \:',U~ !Im 1:11 u :u 1:11rs 

) 

infusion of extraconstitutional moral and politirnl notions. A 
not untypical example of the first is the entry into the law of 
the first amendment of the old. and i .. orrecl.1 view that the - ----· -·- . . . . .. -
only kinds of harUl..lhata..community-is entitled to-suppress 
are physical JULd ecQpomic.fojuries. Moral harms are not to 
be counted because to do so would interfere with the aul~~- • 
o~y ~f th~ indiviu;tl: Th-at .is an indefensible definition of 

what people are entitled to regard as harms. 
The result of discounting mural harm is the pri_v.1tiza

tjon of !TIQrality, which requires the law of the community to 
p_mrili;.c .llli.lrnJ rdi:1tjvis111. It_ i,:! 1huµgltt 1li~1t i11Jividuc1ls arc 

~"!Ii!)~~ _t_~_ t~~~~-~?ral beliefs but may not gather as a com
munity to express those moral beliefs in .. law. Once an idea of 
that sort takes hold in the intellectual world, it is wry likely 
to find lodgment in constitutional theory and then in consti
tutional law. The walls of the law have proved excessively 
permeable to intellectual osmosis. Out of prudence, I will 
giv~ !>ut one l'Xample of the many that might Le citeJ. 

·~ A state attempted to apply its obscenity statute to a 
public display of an oLscene word. The Supreme Court ma
jority struck down the conviction 011 the grounds that regu
lation is a slippery slope and that moral relati" ism is a 
c:011s1it11lio11al ,·011111w111l. Tiu• opi11i1111 said. "TIii' pri11cipl1· ( 
contended for by the State seems inherently boundless. lluw 
.is one lo distinguish this from any other offcnsi\'c word?" 

One might as well say that the negligence standard of tort I · 
law is inherently boundless, for how is one to distinguish the l 
reckless driver from the safe one. The answer in both cases 
is, by the COrJ!ITIOfl scnsG. of.the community. Almost all judg
ments in •·he law an· ones of degree, anti tire law docs n11t 
flinch from such judgments except when, as in the case of 

morals, it seriously doubts the community's right to define 
harms. ~?~al relativism was even more explicit in the major• 

IIOIIFlff 1111111\ / :1 



ity opinion. however, for the Court observed, apparently 
1hi11ki11g tlie observation decisive: "One man's vulgarity is 
another's lyric." On that ground, it is difficult to see how law 
on any subject can be permitted to exist. 

But the <;:_~u~! immediately went further, reducing 
the whole question to one of private preference; saying: "We 
think it is largely uecause governmental officials cannot 
mak1· prinl'iµlcd llistinctiuns in this area that the Constitu
tion ll'a\("s maltl'rs of lasle and style so largely lo the indi
vidual." Thus, the community's moral and aesthetic judg
ments arc retJuceJ to questions of style and those are then 
said lo he privati:1.etJ by the Constitution. It testifies all the 
more dl'arly to the power of ideas floating in the general 
cuhun· to alter the Constitution that this opinion was writ
ten by a just ice generally regarded as moderate to conserva
tive in his constitutional views. 

George Orwell reminded us long ago about the 
power of language to corrupt thought and the consequent 
l,alc.-ful effects upon politics. The !Wme deterioration is cer
tainly possible in morality. But I am not concerned about 
the constitutional protection cast about an obscene word. Of 
morr l'onrcrn is the ronstitutionalizing of the notion that 

, moral harm is not. harm legislators are entitled to consider. 
As Loni Devlin said, "What makes a society is a community 
of ideas, not political ideas alone but also ideas about the 
way its rncrnlicrs should bchuve unu govern their livcM." A 
su, i, ·1: 1lia1 1·1·as1•,; lo lw a 1·01111nunity increases the danger 
1k1t 1" ·.1ri1w,~ hilli l11r11111il and rl'lativisrn may bring about 
.i11 urol, ·r 111 1'111..!1 111 . 111y 1111Jrl', a11d more valuabk, frt·edoms 
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are lost than those we thought we were protecting. 
I do not know the origin of the notion tlrnL moral 

harms arc not properly legally cognizable harms, hut it has 
certainly been given powerful impetus in our culture by 
John Stuart Mill's book On Liberty. Mill, however, was a 
man of two minds and, as Gertrude Himmelfarb has demon
strated, Mill himself usually knew better than this. Miss 
Himmclfarb traces the intellectual them'es of On Liberty to 
Mill's wife. It would he ironic, lo put it nu higher, if we owl'd 
major features of modern American rnnstitulional doctrine 
to Harriet Taylor Mill, who ,vas not, as best I can remember, 
one of the framers at Philadelphia. 

It is unlikely, of course, thal a general coustilutional 
doctrine of the impermissibility of legislating moral stan
dards will ever be framed. So the Jevclopmcnl I have cited, 
though troubling, is really only an instance of a yeLmorc 
worri~Ql_l!_~ .. phe_ne>_n,:i~~on, and that is the capacity o.f_ id«;as 
t&!~~rigil!a_l~. 911t~i~~ --t_h~_ C~nstitution to inlluenc~ jud~~~· 
usu.ally without their being aware of it, so that those ideas 
are elevated to constitutional doctrine. We have seen that 
repeatedly in our history. If one may complain today that the 
Constitution did not adopt John Stuart Mill's On Liberty, it 
was only a few judicial generations ago, whl'n l'Co110rnic 
laissez faire some!~<_>-~ got inlo the Cunslilution, that Justice 

. Holmes wrote in dissent that the Constitution "does nol 
enact Mr. Herbert Spencer's Social S1atics." 

Why should this be so? Why should constitutional 
law conslaully be catching colds from the intelleclual fevers 
of the general society? 

The fuel is thut the !ll_W_.lu.udilllc intc..-llcctual o.r slruc

turalresistance to outside inllucnccs, i11fluenees that should 
properly remain ~~ tsiJe·. -.°i'l~~ ·-~triking, and peculiar, ra·et 
about a field of study so old and so intensively cultivated Ly 
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111e11 anJ women of first-rate intelligence is that the law 
po_ssesses very little the_ory about itself. I once heard Ge~rne 
Stigler remark with some astonishment: "You_Jawyers -have 
!}Othing of your_ own. You bo.rrow from the social sciences ~-. ----· --------·- . - • - - - ' 
but you have no.discipline, no core, of your own'!' And, a f~w 
scattered insights here and there aside, he was right. This 
theoretical emptiness at its center makes law, particularly 
constitutional law, unstable, a ship with a great deal of sail 
but a \'cry shallow keel, vulnerable to the winds of intellec
tual or moral fashion, which it then validates as the com
mands of our most basic compact. 

This weakness in the law's intellectual structure may 
be exploited by new theories of moral relativism and egali
tarianism now the dominant mode of constiluti~nal thinking 
in a number of leading law schools. The attack of these 
tlworil's ·upon older assumptions has heen described by one 
llarv.ml law prof1·ssor ~,s a "Lnlllc of eullurcs," a11tJ su it is. 

It is fair lo think, then, that the outcome of this confused 
battle may strongly affect the constitutional law of the future 
and hence the way in which we are governed. 

Ti.e c~ns!ilul~onal ideologies growing in the law 
schools display three worrisome characteristics. They are 
increasingly abstract and philosophical; they arc sometimes 

nihilistic; they always lack what law requires, democratic 
1.egitimucy. These tendencies arc new, much si.rongcr now 
1ha11 dl('y wt'rc even tf'n years ago, and certainly nothing like 
them oppcured in our past. 

Up to a few yea rs ago most professors of consl it u
tional law \rnuld probaLly have agreed with Joseph Story's 
c.Jicturn in IB33: "Upon subjects of government, it has al-
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ways appeared lo me, that metaphysical rl'fim·ments an· out 
of place. A constitution of government is a<lc.Jrc::;sc<l tu the 
common-sense pf the people, and never was designed for 
trials of logical skill or visionary speculation." But listen tu 
how Nathan Glazer today perceives the lawyer's task, no 
doubt because of the professors he knows: "As a political 
philosopher or a lawyer, I would try lo fird basic principles 
of justice that can Le defended and argued against all other 
principles. As a sociologist, l look at the concrete conse
quences, for concrete societies." 

Glazer's perception of what more and more lawyers 
arc doing is entirely accurate. That reality is Jislurbing. 
Academic lawyers arc not going to solve the age-old prob
lems of political and mural philosophy any time soon, but 
the articulated premise of their abstract enterprise is that 
judges may properly reason lo constitutional decisions in 
thut wuy. Uul judge::; ltuvc 110 11rn11Ja1c lo guvn11 i11 the 11a111,· 

of~onlJ.~Ct_arian ' or utilitar'ian-"ur what-have-you µhilosophy 
r~tl~r . than according lo the historical Constitution. J udgcs 
of this generation, and much more, of the next generation, 
are being educated lo engage in really licroic adventures in 

policy makirig. 
This abstract, universalistic style of ll·g.d tlwught has 

a number of dangers. For one thing, it leaches disrespect fur 

. the a~tu~t _institution~ of_the A1nerican polity. These institu
~ions_~·re designed lo. achieve compromise, to slow changc,-to 

dilute .~b.solutisms. They embody wholesome inconsisten
cies. They are designed, in short, to do things that abstract 
generalizations about the just society tend to hring into 
contempt. 

More than this, the attempt lo define individual lih: 

ertics by __ ll_b._~L_r~c_!._!~-a_s~~1h!g1._!hu!!gl.L.inl~!ldc<l _ tu broaden 
liberties, is a~tually likely to make them more vulne~abl~. 

110111:lrr IIOIIK / 7 



Our constitutional liberties arose out of historical experi
ence and out of political, moral, and religious sentiment. 
They do not rest upon ·any general theory. Attempts to frame 
a theory that removes from democratic control areas of life 
the framers intended to leave there can only succeed if 
abstractions are regarded as overriding the constitutional 
text and structure, judicial precedent, and the history that 
gives our rights life, roote<lness, and meaning. It is no small 
matter lo discredit the foundations upon which our constitu
tio11.d frl'1·do111s have always l1cc11 :rnstaincd anJ sul,stitulc 
as a l,u lwark only abstractions of moral philosophy. The 
difference in approach parallels the difference between the 
American and the French revolutions, and the outcome for 
liberty was much less happy under the regime of "the rights 
of man." 

L is perhaps not surprising that abstract, philosoph
ical approaches to law often produce constitutional nihilism. 
Some of the legal philosophers have begun to see that there 
is no overarching theory that can satisfy the criteria that are 
rl'quin·d. I I may IH·, as llayt·k su~gcstc<l, tlral nihilism natu
rally results from sudden disillusion when high expectations 
ahoul tlw powers of aLstract reasoning collapse. Tho theo
rists, unable lo settle for practical wisdom, must have a 
single theoretical construct or nothing. In any e\'cnt, one of 
the leading scholars has announced, in a widely admired 
article, that all normative constitutional theories, including 
the theory that judges must only interpret the law, are neces
sarily incoherent. The apparently necessary conclusion
that judicial review is, in that case, illegitimate-is never 
drawn. Instead, it is proposed that judges simply enforce 
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good values, or rather the values that seem to the professor 
good. Th.e desire for results appears lo be stronger than the 
respect for legitimacy, and, when theory fails, the desire to 
use judicial power remains. 

This brings into the open the fundamental antipathy 
to democracy to be seen in much of the new legal scholar
ship. The original Constitution was devoted primarily to the 
mechanisms of democratic choice. Gonstitutional sdrolar
ship today is dominated by the creation of arguments tlrat 
will cm;ouragc judges lo thwart Jcmonatic chvic:c. Tl111uMl1 
the {lrgu~ent~ . are, as you might suspect, cast in terms uf 
expanding iu~iv.hluul fr~cJo.ro, th;t i~ no·t their result. One 
of the frcedQID_§Jh~rna.jor freedom, ~f __ our kind of society i~ 
the freedom to choos~Jo have_ a _p)lblic ~oraiit_y. As Chester- ' 
ton put it, "Whal is the good of telling a community that it 
has every liberty except the liberty to make laws? The liberty 
to make laws is what constitutes a free people." The makers 
ofqµr Constitution thought so too, for they provided wide 
po;ers to representative assemblies and ruled only a few 
subjects off limits by the Constitution. 

The new legal view disagrees both with the historical 
Constitution and with the majority of living Americans 
aLout where the Lalance Lctwcen i11JiviJual fr1·cdo111 and 
social order lies. 

Leading legal academics arc increasingly ahsurbcJ 
with what they call "legal theory." That would be welcome, 
if it were real, but what is generally meant is not theory 
about the sources of law, or its capacities and limits, or the 
prerequisites for its vitality, but rather the endless explora
tion of abstract philosophical principles. One would suppos1: 
that we can decide nothing unless we first settle the ultimate 
questions of the basis of political obligation, the merits of 
contractarianism, rule or act utilitarianism, the nature of tlrl' 

ROBF.lff DORK I 9 



• 

• 

• .. 

'· 

J 

• 

- .. 

• 
• 

• • 
•• 49 -

• •• • • ·••,r 
- . . . . 

• 

• • •• 

f 

• . ·~ ., • ,,. 
I, Y_.. • •· . . .,,. 

·-· .. 1• -• 

) 
.. • 

\ • ,· 
) :- 1 • .... t • • j ,,., 

': H • ... • .·, • ·-• • ·-. . .. • 

J 

• 

.. 
just society, and the like. Not surprisingly, the politics ofthe 
professors becomes the command of the Constitution. As 
Richard John Neuhaus puts it, "the theorists' quest for 
universality becomes simply the parochialism of a few intel
lectuals," and h~ notes "the limita tions of theories of justice 
that cannot sustain a democratic consen~;us regarding :the 
legitimacy of law." 

;..· If-. 
extent, curb his freedom. The theorists of moral abstraction 
are devoted precisely to removing the judge's guilt at legis
lating and so removing the necessity for hypocrisy. Wo rse 
still, they would free the intellectually honest judge from 

-~••A ••• .. . .. ., . 
constraints he would otherwise recognize and honor . 

• • 
Sometimes I am reminded of developments in an

other, perhaps parallel, field. I recall one evening listening 
to a rather traditional theo logian bemoan the intellectual 
fads that were sweeping his field. Since I had a very unso
phisticated view of theology, I remarked with some surprise 
that his church secme<l to have remarkauly liule doctrine 
capable of resisting these trends. He was offended and said 
there ha<l always ueen tra<lition. Both of our fields purport 
to rest upon sacred texts, and it seemed odd that in both the 
_main bulwark against heresy should be ~nly tradition. Law is 
certainly like that. We never elaborated mu~h ·of a ·theory
as- distinguished from mere attitudes-about the behavior 
proper to constitutional judges. As Alexander Bickel ob
served, a.ll 1~e ever had was a tradition, and in the last thirty 
years that has been ·shattcrc«J: ·-------···· • - ••• •• 

Now we need _theory, __ th~~ry that relates the framers' 
!.c:1lues to today's world. That is not an impossible task by any 
means, but it is a good deal more complex than slogans su!'I 

! as "strict construction" or "judjcial restraint" might le:1 
you to think. It is necessary to establish the proposition th •. -
the framers' intentionf; with n:sp~ct.t.o free~oms arc the s1 ,ii- -
legi timate premise from which _c_onst~tulional analysis m •Y 
proceed. It is true that a willful judge can often clothe 111 ~ 

legislation in sophistical argument and the misuse of hb
tory. But hypocrisy has its value. General acceptance uf 
corrl'ct theory can force the judge to hypocrisy and, to ti, ,, ! 
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• t is well to be clear aLout the role moral discourse 
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should play in law. Neuhaus is entirely correct in saying 

whatever else law may be, it is a human enterprise 
in response to human behavior, and human behav
ior is stubbornly c11ta11glcd with beliefs alwul righl 
and wrong. Law that is recognized as legitimate is 
therefore rela ted to-even organically rclatc<.I tu, if 
you will-the larger universe of moral diseuurse 
that helps shape human behavior. In short, if law is 

\ .... nol also a moral enterprise, it is without legitimacy 
-~· or binding force. 

To that excellent statement I would add on ly that it is 
crucial to bear in mind what kind of law, and which legal i 

institutions, we are talking about. fo a constitutional dc:rr10c
rac)'. t_he woral _co_ntent of.law must be given t>y the morality 
~ _t_h~Jramer or .. thr legislator, _ nev~r hy the marnlity of tht: 

· ~~-The sole task of the latter- and it is a task quite large 
enough for anyone':t wisdom, skill, and virtue-is to trans
late the franwr's or the leg islator's morality inlo a rult· 11, 

govern unforeseen circumstances. That abstinence from gi\ 
ing his own desires free play, thal co11ti11ui11g a111I s,•11·-rn11 

scious renunciation of power, that is the morality of tlil' 
jurist. 
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Bickel Professorship 
On .\pril Zi, 1979, Robert H . Bork was inau
gurated as cite first .\lexander :\L Bickel Profes
sor of Publit: Law. This professorship was 
created in memory of the late Sterling Professor 
o{ Law. a member of the facultv from 1956 to 
19;4. fQllowin~ are Dem Wellington's intro
ductory remarks preceding Professor Bork's 
Inaugural Address. 

Introduction of Robert H. Bork 

Harry H. \Vellington 

.\lexander Bickel wrote The Least Dan
gao11s Bran ch in the late nineteen fifties and 
early sixties when constitutional scholarship 
was-as e\'ery so often it is--concerned rather 
more with itself than with the Supreme Court 
of the l'nited States. Besides working a major 
change in .\merican society, the school desegre
gation case had forced students of the Court 
back to the fundamental questions of constitu
tional law; the justification for and scope of 
judicial review. 

When scholarship turns to judicial review 
it is apt to turn quicklv to prior scholarship. for 
\larsh.:ill's opinion in .\Iarbury v. Madison 
raises more questions than it begins to answer. 
Shorth- before .\lex published, Judge Learned 
Hand had recorded his dissent to :\farshall's 
opinion. Professor Herbert Wechsler had filed 
a concurrence rejecting _the negati\·ism of Hand 
and affirmin~ the concept of the principled 
de( ijion. :rnd Professor Charles Bbck h.:id \\.Tit
ten .in .1rfirmar1un oi juuicial review th~t todav 
stands as the most compelling theoretic.11 j usti
ftcation for the lacer work of the \Varren Court. 

.\lex joined Wechsler in finding unpersua
sive Hand's arguments against judicial review. 
For .\lex, as for Charles Black. a functional 
analysis of .\merican government was the most 
significant reason for subscribing to judicial 
rev_iew. The two diverged, however, on its scope. 
Bickel fpund Black's position dangerous: it 
gave the sovereign prerogative to the Court 
where the Court could not use it well. .\nd he 
found fault with \\'echsler. whose insistence 
upon neutral principles would force the Court 
to use its power ,,•herz it could not use it well. 

Recognizing that the Court is a court of 
law and acceptinl?; the thesis that when :i. court 
reaches the merits of a case it must decide in 
accordance with neutral principles .. .\lex \\TOte 
of the passi\'e virtues. of the techniques for not 
deciding. when • :i. decision would be improvi
dent for the nation. His was :i. search for the 
flexibilitv necessarv to make the enterprise 
work. Timing is important and ,;o too is the 
di~logue bet1\·een the Court :i.nd the more 
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democratic institutions of government. 
What the Court hokls. he maintained /fol

lowing Lincoln). is not final in any important 
national seme until it is acceptetl by the politi
ral in~t_itution~ and politiciam over whom the 
people exerci,e control. \\'c Gtn profit from ju
_dicial review in a democracv . . \lex believed, so 
long as we understand the ·limits of decisional 
law and have a Court composed of practical 
lawyer-scholars rather than wise philosopher
kings. 

The Least Dangerous Branch was the first 
of several books (and there were manv articles) 
in the main and high tradition of \merican 
legal scholarship. The corpus that is Bickel's 
presents a distinctive view of constitutional law. 
\lake no mistake about it. no one can work in 
the field without taking account of this view. 
not e\'en a beginning is possible, not a toe in 
the water . 

It is plain to me that if one can sav this 
about an academic's work, and also (as in .~lex's 
case) that he was a superb teacher. one has given 
a full answer to the question that those thinking 
about law teaching for themselves should ask: 
What will satisfy me about what I have done 
professionally when it is o\·er? 

Of course. this magnificent achievement 
alone could never have satisfied .\lex profes
sionalh· .. \ml. of course, there was much, much 
more in the way of professional accomplish
ments .. \lex was the finest legal journalist of 
his tl:l\·. There are hundreds of his piece• in 
the _y,,;L" H. ,·p11'1lic. ,iirnec!. tmsi imed. '. •, r:'!. 
,hon. tri\·i al. and profound. F0r eightP:>n nr ~o 
\ears he hc: ,ped us to understand the d.:iv-to-cl.:iv 
legal and political activity of our countrv. He 
wrote reg-ularlv for Commentarv . There. he was 
generallv mor·e reflective and. comprehensive. 
There. he wrote for the lavman :ibout the law 
with a tlet.,rree of sophistication :ind claritv th:i.t 
no one I know has rnrpas,ed. It should he noted 
that .-\lex\ article on Burke in the .Yew RetJub
lic is perhaps the best ,hon account of 'chat 
great man's thought and that his First .-\mend
ment article in Comrnrntnr\' is :imong the 
trulv important recent discussions of free ex
pression. 

.\lex practiced his profession in the courts, 
writin!/; briefs and :irguing ca~es. His mccessful 
defense of rite St:,L" i"ork TirneI in the Pe11ta14on. 
Picpt·rs case is the best known example. He 
advised Congressmen and Presidents. drafted 
legislation . campai~ned for Bobby Kenned\·, 
helped write rules for the Democratic p;\rt\·, 
g-ave opinions to :1 pre~s that had him on the 
phone for hours even· week. and with it :111 he 
practiced ,till :mother le:irneu and d i, tincc 
profcs3ion .. \lex was an historian. who Jid ori~-



Robert H . Bork, 
. .\lex:rnder '.\f. Bickel 
Professor of Public Law 

inal research m·er a period of fifteen years on 
the Hulmes Devise Historv of the Supreme 
Court. \\'hen he died in ~ovember, 197-1, he 
had virtually completed writing the first of his 
two volumes. \[ uch of the research on the ,ec
oml b0ok. ,,·as finished and its general ,;hape 
fixed in his mind. 

.\lex ,pent hi~ fiftieth year th·inv,. That 
. \·ear \,·;h ot :i piece ,,·ith his professional life. 
Even a~ few of us can m:rnage to have a career 
like his, so wo. ie1,· of us \,·ill be :ible to man:ige 
his courage. :--or was there self-pitv .. \lex re• 
spected too mud1 \d1at he had accomplished 
for any of th:it. He has shown us what it means 
to- live gnndlv in the law :ind he has taught us 
how to die. :-.:o one who knew him will forget 
him or be quite the same ever again. 

A.nd so this School-his school-deter
mined to perpetuate his memory in the .i:srandest 
wav a sd1ool can-with the Alexander \L 
Bickel Professorship. His friends. his students. 
the communications industry. responded mag
nificentlv. 

Last fall the funding of the professorship 
was assured .. \ml last January. President Gia
matti named Robert H. Bork to the Chair. 

Professor Bork was perhaps .\lex's closest 
friend during the ,e1·eral vears before . .\lex died. 
Thev talked together. Thev walked together. 
The~· taught together .. \nd how thev disagreed 
and agreed and disagreed in a course on con•ui.' 
tutional theon: in a seminar on freedom of 
expression. 

RcJh B,·,rk. ' 1:1, nnniced !:iw nr;•::ir.eh· in 
~c,,· Yu1;.;, and L. :,ic.:.:l!o: publidv-.;s tite :-;oiici-
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tor General of the L'nited States-in \\"ashing
ton : and :icademirallv. in ,i1e fields of antitrust 
:ind comtiu1tional law at Yale. 

He i, the amhor of Th,· .-l11titrn1t P,irado.~ 
:ind 11umerou, .1nides in hi, fields of intere,t. 
The,e da\·, hi, ,pccial intere,t is the Lm :incl 
the philowpl\\' ot the First .\mendmem\ (!11ar
;111tees of lree ,pee< It and a free press . He lt:i,; 
de\·eloped :i 11ew and important co11rse in chi, 
area. His Coule1 Lecture of last Fehruan· :lt the 
L'niYer-,it1· ol \[icltigan is a po\,·erful ,t:;tement 
of the relationship hen,·een free expression ::ind 
,ucce~sful ~oYernment. 

Bob Bork is an excellent lawver. an excel
lent schobr and a brilliant writer ·:ind lecturer. 
His insi_ghts ,hape our \·ision. Todav he ,peaks 
to us of . .\lex·s legacy. 

The Legacy of Alexander )I. Bickel 

Robert H. Bork 

1 t is four and one-half ye:irs since .\lex 
Bickel died and. while a number of his friends 
are here. it is something of a ,;hock to realize 
that there :ire manv in this room who did not 
kno1,· him. who cannot summon up the mem
ory !lf that rather small. carefull~-cailored. al
mo,t (bpper. figure: who cannot recall the flow 
of \,·ords. the expressive face. the wit and ~aietv. 
the pas,ionate eniz-a!?ement with ideas: ,., :,() 
ne\'e:· experienced ~;~::! -;cr.,e oi i:,,4 \n<r 1:1 ,1 re ti.ti>: 

:11,·:ire am.! alive that the be:iinnin,~ •Jt a ,onvcr
sation with him alwavs brought. 

That is ,ad. because it means that part of 
.\lex Bickel',s legacy-the part that required 
immediate acquaintance and can live oniv in 
memorv-is alreach in the course oi extinction. 

lh;t there is m·uch more to tlte leg;ilv than 
that. a part that 1vill be with the b\,· and 1,·ith 
us for a long time to come .. \t his memorial 
service. within <lavs of his death. I beg;in bv 
sa1ing: ".\lex Bickel's gifts 1,·ere so great and 
so mam· that we would have em·ied him if we 
had not loved him. For \eJrs we knew th:it he 
was an extraordinan· man. But the 1,·:irm luze 
of personal friendsl1ip and the Jj\·er,;ions of 
colleague~hip obscured at first what gradu:illv 
became dear-that he ran be called. withot1t 
hesitation or embarrassment. J great man ... 

Th.it mav be thought the natur:il Jnd for
giYe:1ble ex;1ggeration of a friend shaken b\ a 
loss gre:1ter than he h.1J e\·er hefore experi
enced. but l think not, and the mere bet (Jf 

this chair in his name should penu:ide 1ou 
othern·ise. Consider how unusual it i~ for :i 
uni\·ersitv to so memorialize one of its own 
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professors, how rare it is that a number of 
willing <lonors should ~o quickly come forwar<l 
to endow the chair. But comi<ler how extraor
dinarv it is that all of this should be <lone. 
witho,ut a <loubt as to its rightness, co honor 
a man whofll fate allowed a sd1olarh career of 
only half the norm a I length. 

That alone should ,uggest something of 
the a<lmiration ;md love that .-\lex commanded. 
something of his intellectual drive. his scholarly 
vigor, his concentrated genius. 

We have long ,ince talke<l out our grief 
over .-\lex's death. It is time now to begin 
discussing his legacv. That is a topic that cannot 
be adequately covered todav, much less ex
hausted, but it is important to begin. In part, 
it is important because of the difficultv in know
ing what greatness in the law consists of. \\'e 
are a court-centered profession. but we remem
ber the names of verv few judges or ad\·ocates. 
The experience of teaching the opinions of the 
judges conventionall~- thought of as ~eat often 
has the unfortunate effect of diminishing their 
memories. The la\1ing fame of the advocate 
may be sugges1ecl bv the name of the man who 
had more Supreme Court arguments-3 1 -;
than anv other law,·er in our historv: \\"alter 
Jones. Such men mav have been a~ong the 
greats of their times lmt thev practice a plastic 
art and when thev die their legacv is little more 
than a name. 

There is, nevertheless. a real sense in which 
the legacy of Alex in person. the man of mem
orv. will remain whe!l n•J livi!!:; person can 
;.iv i~·: •Jr ,he kne ·, :11m. H~ i:a, aitereci ti1e 
intellectual life of the law bv his impact upon 
others in convenation and example. ~o one 
could become engaged with him without seeing 
law and the world differently, without coming 
to admire erudition worn lig;htly and the habit 
of giving shibboleths and absolutes no quarter, 
without experiencing a ,hift in his understand
ing of \\·hat is important and what is not. To 
cite a personal instance. it is doubtful that I 
would ha\·e returned to the academic world 
without .-\lex·s example and without our discus
sions about it. I and others think in certain 
ways because of things he ,aid that· he <lid not 
write . .Many have had their li,·es changed by 
Alex. It is whv I ,aid at his memorial service. 
"there will ah,·av,; he a difference in the thin1;s 
we choose co do :ind the wav we <lo them 
because we knew .\lex Bickel." Because that 
impact is 11nknow.1ble doe, not make it any 
the less real or effective in ~haping the law. 

.\lex had two other qu:ilities chat ma,· be 
essential to !rrearne,s in :1 !Jwver but :ire not 
the thing itself. If Holmes ,.-a~ even p:irtiallv 
right in thinking th:tt there mav be "no true 
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measure of men except the total of human 
energy which they embodv .... \lex qualified. H.:: 
read. pondered. discu~~cd. aml wrote continual
ly. In the half a I areer he \,·as ~i\·en. he ,,·rote 
nine books. cnou~h article, for a freelance 
journali.,t. tau_g-ht wune,. ,note brief5, testified 
before congre,sionai" committees. ar11;ued cases
the list of ;1cti,·ities ,eems endless. Part of his 
.~eni us ,,·as composed of driving energy focussed 
by a powerful self-discipline. 

.-\gain. if Holmes was ri_ght in savin_i; that 
"as lite is action and passion. it is required of 
.1 man chat he ~h.11 ~ the passion and action of 
his time at peril of being judged not to have 
li,·ed." .-\lex !i,·ed fully. He ,note and spoke 
continually of public events and issues, he coun
seled those involved, he cared greatly about the 
trends of his time and helped affect them. 
Though a scholar. he was fully engaged. His 
,cholarship guided his public action, and his 
public action enriched his scholarship. There 
\\"JS with .-\lex no sharp break between the life 
of ideas and the life of affairs. which is whv he 
,,·as a most principled and thoughtful man of 
affairs and a most practical and broad man of 
ideas. That may be whv he liked the tension 
he found in Edmund Burke . .-\lex wrote, "Our 
problem has been. and is most acutelv now, the 
t\-rannical tendencv of ideas and the suicidal 
emptiness of politics without ideas .. ," .-\lex 
li,·ed in th.it tension, and made it fruitful. 

This brings us closer to his central legaC\·, 
which is. ot course. intellectual. It took me 1 

lf)ng- tin1e . 1 71;);',." '.r .,. . .... 

rn<.:etiier. n:· . . 
preciselv ,,·hat the ie:.;.1L . : ,. i:.1en n1.>1,, ,1m ,ure 
I cannot state it :iclequacely. 

.\11,· etfort to ,11mmarize . .\lex Bickel'~ intel
leuual le_g-acv mmt fall ,hort. because the etfort 
i11\'oh·e, t,,·o kinds of distortion. In che first 
pbre. Iii, thought 1q, complex. rich. and ,·:ilu• 
,dile a, much for the prolific and often prnlo1111d 
in,i_ght, he ,c1ttered in the cour~e of an :1rgu-
111ent :1s for the rnnclu\ions he re:iched .ind 
,upponed. Rickel was not a ,v~tematiler. In· 
deed. hi, lesson ,,·:1.s the danger and the ultimate 
impo"ihilit, of ,,qems . .-\ ,tatement of the 
major features of hi, thought thus, more t!ia n 
in the case of most ,cholars. misses much of his 
~enius. 

Secondlv. hi, thought w:1s in cnntinu:d 
e,·ol ution. He reg:1rded e,·er,· book. e,·er1 .1rr i-
t le. :1, :111 experiment. not a final statement. He 
1,·as :dw:1n. 111ore()1er. open to :ir_gument .. 111d 
hi., thinking d1 :1n!Jecl in re,ponse to it. .1, ,-eJl _ 
:i, to hi, o,,·n e:-.:perieme :ind ,econd thcn1,:itt< 
Po,itions th.it he took in hi, e:irh· •.,1 it:ll'.!< 

,,-ere frequemh· exp:1nded. modified: ,,r 1p: :tl1· 

fied. expliLitl~ or implicitly, in ltis later '"Jrk, 



as well as in his teachin.~ and convenation. enlarg-ed our understanding bv relating what 
This does not mean that his approach was not seems to be law only a lawver could lo\'e to 
consistent over time. It was. But because he was much larger themes, the role of courts in a 
not frozen into a s,·stem. because he believed democracy or the egalitarian trend of western 
in the central importance of circumstance. the political thought. The essence of his ~enius. or 
limited nnge of principles, the complexity of the aspect that most impres\ed me, \\'JS his abil
realitv. he learned and evol\'ed. It is impossible it\' to ~ee connections between ideas that e,·en
to give a snap,hot of his philo~ophy. It was one else thou~ht ,eparate and discrete. 
moving. deepening, to the end of his life. It is to be said. moreover. that .-\lex laid 

I have said enough of •he difficulties of down the lines of the arguments that defenders 
summing up Bickers intelleuual legacv. '.\'ow, of a Court that assumes broad extra constitu
having assured mu of the futilitv of the at• tional powers find it wise to adopt today. But 
tempt. I will undertake it. we must not be misled bv that .. \lex was 110 

I should sav at the outset that, though friend of what has becom·e kno,, n as judicial 
Alex . Bickel has no greater admirer. I will activism or imperialism. He relied upon a 
occasi~nally disagree ,\·ith him. It ~rnuld be no ...:.. .'.radit_io.~ of _ r:s~~ an.u4o4~~_9·_to curb the 
compliment to the memory of an intellectually J~appenii-115rpe~rrf'8tthose who 
honest and alive man to treat his work as a adof,t 1,is other arguments tod~"leave that 
~hrine .. -\lex is not a monument: he is a living element out and thus welcome far more judicial 
intellectual force and he must be dealt with in activism than Bickel thought we ou~ht to tol-
those terms. That is what he would have erate. • 
demanded. Consistemlv with what he later called the 

Political moralitv and go\·ernance were Whig political 
0

tradition. Bickel placed steady 
the central subject of all of Alex's thought and and heavy weight upon the importance of 
writing. and central to that. or at least the political democracy, and. at the outset. rejP.cted 
beg-innin.~ point for that. was the role of the a common line of defense of an acti\·ist Court . 
federal judiciary. most particularlv the role of This defense proceeds by arguing- that our 
the Supreme Court of the United States. majoritarian processes are in reality not n:rv 

The problem. of course, the problem with majoritarian. that we -are governed hv e,·ane,
which all com.titutional lawyers must grapple. cent coalitions of minorities. so that the ant i• 
is the legitimacy of judicial review-the po~·er democratic aspects of judicial rule are not ,hat 
of the Court to set aside and nullifv th~-11n _rtant. ......,.. -~ ·'-.;:; 
of elected representaci,·es--and the pro -~ .. ., • ":: it remains ~~thele,,:"' lie ,., :.:. 

I 1•• • • • .J 1;,. • ·•-·•r.r•· ' ' · • • .... • · 11· · v t 1Jt po\,er. :.c pr· ,nler.i 1s en· ,' t"•:· ~1 -!~-~ -, -e~nH, _, riw,e m!MO!'f!-tet rule ,,· 1c1 ,.i~ < 1_1111 -

~-lLt that our poli :i ral ethos has .c:en;'·•:rnd m~~tes of a majority of indi,·iduJI, in 

lar~ely remains, majoritarian, but the Court the legislature who can command a rnte !)f .t 

is countermajoritarian. not democratic. not majority of individuals in the elecrnr:1te 
elected. and not representative. yet purporting to ['.\lathing can finallv deprecate the I errn ii 
ha\'e the final sav in our governance. The prob• function th:it i, a,,ign~tl in democrati< rl1n,,, 
lem becomes acute when the Court undertakes and pr:1ctice to the electoral prore,, : ll<>r , ., 11 
to impose principles that are not fairly to be it he denied that the policv-making 1rn,c•r -,t 
found in the Constitution. These are currently repre~entari,e in,titutions. horn of the t:le,1 .. 1.,i 
called trans-textual principles. a concept the process. is the di,tingui~hing characteri,t1< , ,1 

least of whose difficulties is that it requires the svstem . .Judicial review works counrn t<J 

careful pron.unciation. this characteristic." 
Bickel addressed that problem repeatedly. He justified judicial review on the '.:!· .. 1:nd 

and. if I do not think he achieved an entirelv that couns could introduce into our p<>li1 :, .d 
successful resolution of it. his effort was a processes something of gTeat \·alue t h.11 : ' ,,· 
triumph in manv ,,·av,. He stated the problem legi,lature :,nd the executi\'e could 11"1 · ' e 
with a clarity chat has not been achieved else- formulation .ind application of endurin\! p r:n
where. In the course of his argument he pro- ciples. Judges are uniquelv fitted for ch i, !·,n, • 
vided a series of dazzling insights that are a tion. he wrote. hec:lll'>e thev "ha,·e. or , i:,, , : ! 
major and lasting rnntribution to our under- have. the leisure. the training-. and tht: "''cl . 
standin.~ of a ,·ariecv 1)f legal doctrines. This cion to follow the wan of the ,cholar i 1t 

mav be viewed as his cechnic,tl legacv. and chat ·ming the ends of go\'ernment." 
alone is rnfficiem to enst1re hi, pl:l~e in legal (\\"e need not pause to remember ·.,l: ., ·, e 
thought. But the ,ignific:1nt thing is that .-\lex·s know of the way, of ,;cholan when rnllt"< '. : ·.· • •. 
scholarship. \\·hi\e it \\·as ma~nificent about en:raged in go\'ernance of i: ,,ticucinn, 1 : ' --: 
technical law, was never merelv technical. He smaller and simpler than the l'nired ."it .1:e, 
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The mix of judicial principle an<l demo
cratic expediency \\ere important. for. as Bickel 
said. ":\"o ~ociety. certainly not a large and 
hecerog-eneous one. can f:iil in time to explode 
if it is depri\ed of the ;1rts of compromise. if it 
kno\,·s no \P', of muddling through. ;\o good 
societv c:in be unprincipled; :inti no Yiable 
societ, ran be prillliple-ridden." 

The Court must. therefore . liYe in a (On• 
stant ten,ion between tile e'luallv le~itimate 
demands of primiple and of expediencv . . \ml 
it is here. on this ,ubject. that Bickel',; techni
cal work i, most ,uhde. tnCJ,t exciting. and most 
pro\·ocative. The Court ctn maintain it~elf in 
this tension. ,1\'oiding both ruinous confronta
tion with the policicil hr:inche, :rnd abdication 
in their f;l\·or. bY teclrni(]ues of not del'iding
cases. technique, he called "the passi\·e \·inues." 
He :111.1log-iLed tile Court's position to Lincoln's. 
Lincoln k11e\\. that ,lavery was wrong-. that it 
must ultimateh· be ended. but he also wanted 
the l'nion pre,erved. a11d so. while he refused 
to attack the institution head on. he also refused 
to ac<:ept principles or compromi,es that ratified 
it. So the Court. :iccording- to Bickel. can tem
pori,e. as Linwln had. by masterful use of 
doctrines ,uch .1s ,tanding. ripeness. political 
question. and. of rnur~e. the power to deny 
certiorari. until the time came to announce the 
principle to which it h..Js i)een helpin,g- to lead 
us. 

. .\ problem arise-; here. If the Court is lead
ing 11s to\,·ard :i print ::Jle that it hone,;th- he
lie·.-e~ !oc1ted in t :· e L."nsti : :i, il, n. t'.'. e~e 1ech
n:tp1e, ,11e entuei\ 1:.:-.:-i~im:ite. Bm if 1, 1, le::!U· 
ing us w,,·:ird something else. toward principles 
that do not in ,ome real sense come out of the 
Comtitt1tion. the problem of legitimate :iu
thority ha, nut been solved. I think .\lex. at 
least in Iii, earlv ,.-ricing-. meant both things. 
nru:01 ; ·. !Joarcl ,if Ed11catio11 could. of <.:ourse, 
be ,:iid to rnme out of the Constitution. The 
Court co11\d legitimatelv work toward a flat rule 
of noi1-discrimination without announcin!:(" it 
until the ,oc:ietv could be brought to accept it. 
Judicial abolition of the death penaltv. on the 
other hand. :i penaltv whose legitimacv the 
document explicitlv :1-;,umes. cannot be re<:on
ciled with the Constitution. In 1902. at least, 
Bickel thought both deci,ions proper ones for 
the Court to work toward .. ~ncl there I dis:11.1,ree. 

He tried to ume tile anti-democratic thrust 
of this position \,·irh ;1 ,cries of qualifications. 
The J u~_tices of the Court are not to derive 
principles from their own s,mpathie, or poli
tics: rather thev :ire to discover and enforce 
the "fund:1me11t:il pre,uppositions of our so
ciet," from the ··ernh in!! moralitv of our tradi
tion." \foreover. tilev must n<?t anticipate that 
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evolution too much, but must declare as su
preme law unlY that which "will-in time, but 
a rather immediate foreseeable future-gain 
genera 1 :t'lsent." 

Thi, is a motle~t. pragmatic role. :ind the 
prou::ss is further .,aved from being- liopele,,ly 
coumer111;1jorit:1rian because the Court is not 
ultimateh allpo\verful. "The Supreme Courts 
l.1w .. . ... lfo I.el ,aid. " rnuld not in our ,Y'\tem 
pn:nil-not merelv in the ver~· long ru~. but 
1.-itliin the decade-if it ran counter to deeplv 
felt popul.1r needs or convictions. or even if it 
,,·as oppmed In· a determined and sub,tancial 
minuritv and received ,,·it h indifference bv the 
rest of ·che rnuntrv. This. in the end. is · how 
.11Hl 1dn- judicial review is consistent with the 
theory and practice of political democracv. This 
is wl\\' the Supreme Court is a court ·of last 
resort presumptively only." 

It is a powerful ar~ument delivered with 
.~rear erudition and persuasiveness. and I am 
fortified in my conclusion that it does not ulti
matelv persuade bv the fact that in later work 
Bickel seemed to concede its limitations. 

The argument leaves it unclear wh\' demo
cratic institutions must accept from the Court, 
t\"en pro\'isionallv, more principle of tlifferent 
kinds of principle than the democratic process 
generates-including in that the principles that 
have been placed in the Constitution it~elf bv 
rnper-majorities. 

;\O re:i-on appears why the Court ,hould 
lead the ,111 ietv :it all. certainlv not to the noint 
\v!:ere it i- -:1fe rn :innounce ~s !a\,· t!::ir ._;.,.: ~ 
,onen ·., !ii . ,,me w accept . 1-\'e m.l\ 

much th;tt we 1,·oulcl not fredv choo,e , impiv 
because the Court tells us it is. in truth. to be 
found in the basic document of our nation . or 
because there ;ire -crong- politic:il comtituen< 1e, 
that ,uppon the outcome. though the, , ,,11id 
not au:1in it demonatic:ill\' them,eh·e, , ,r 1>e
c11he ,,·e h:n-e few w:ivs to fight h:ick th.it •_,.,,. : ! 
not clama!!e tile Cnurt in wa,, ,,·e tlo nnt ·.,1 ,it 
Its ntlneral,ilit\' i, the Court\ procen1"n ,:1d 
hence :i source of its power. 

One mav doubt as well that rile! e .ire 
"fundamental pre,uppo~itions of our ,.,, il.'1, .. 
that :ire not alreadv loc:ited in the Co1i-ri: .. • .• >11 

hut must be placed there bv the Court. I ::1·,e 
presuppo,itiom .,re likeh. in practire. r11 " :1 n 
om to be the highlv debatable polici , .1 I : ·· " 1 

tions of the i ntellenu:il d.1sses. \\"h:i r \...11 ,: .. r 
:t "fundament:d pre,uppo,ition of om " , 
is it that r:1nnot command :i legisbti\t' : 11., • •! 

itv? 
The Court h:is. in fact. turned 11 : . 1 • , 

final in 111:111v more instances tli.111 I', . ~- i 
thou!.!;ht it ,hould. Effecti\·e political ,q,; ,, .. . • 
has not been mustered to its most u11r1-: .::•· : 



as,enions of final authoritv .. \ml the Court has 
adopted ,weeping principles of precisek the 
kind he \\'anted ;1gainst. Bv the time he Jeli\'• 
ere<l the Holmes Lecture~ he i-.new that no 
"rigorous general accord between judicial su
prem;K, :md democrittic theory" h;1d been 
;1ch.ie\'ed: he ,aid he had "come to doubt in. 
mam in,tance, the Coun·s capacity to develop 
'Jurable principles.· and to doubt. therefore. 
that judicial ,upremaC\· can work and is toler
able in broa<l are:1s of ,ocial policv," and to 
:isk that it rnnfine itself. tor the most part, to 

narrow, imentitial lawmaking. 
Those todav \\·ho repeat his arguments for 

judicial power to enforce principles not located 
in the Constitution ten<l to he \,·hat he was 
not. apologists tor an activi,t Court . Thev for
get that l:e counted on ;1 judicial tradition of 
modestv, intellectual coherence. the moralitv 
of proc~s,;, to make judicial supremacv tolerable. 
These tr:i.i ts have often been lacking on the 
Court and .\lex felt thev mav have been 
dam:i.!!,ed bevond repair by · the \\'arren Court. 
\\"e ha\·e never had a rigorous theory of judi
cial restraint : for a time we had a tradition: 
no"· chat is almost gone. 

Lest there be am doubt where . .\lex's s\·m
pathies lav. j tht \,·hat he did not mean to justifv 
or encourage: it ~hould be remembered that he. 
a man not gi\·en to rhetorical excess or easy 
excitements. described the \\'arren Court as 
comp.1rable to other defiances of the law in the 
name of moral ri!!hteousne~,. In :in article 
cn,;·!~tl ·\\":1tc:·,.::1 ce .mJ the Lc.:·d Ord~r." i1e 
,.,ill: 

"The .1~sault upon the legal order by moral 
imperati,·es wasn't onlv or perhaps C\'en the 
most etfecti,·elv an assault from the outside. It 
rame ;1s well from within. in the Supreme Court 
he.1tled for fiiteen years bv Earl \\'arren. \\.hen 
a l;nner ,cood before him arguin~ his ,icle of 
a c.:a,e un the basis of ,ome legal doctrine or 
other. or making a procedural point. or rnn• 
tei1ding that the Constitution allocated com• 
petence .over a given issue to another branch of 
government than the Supreme Court or to the 
states rather than the federal go\·ernmem. the 
chief justice \,·otild ,hake him off bv ,a,ing. 
"Yes. \CS. ,es. but is it [whate\'er the ca.,e ex
emplified about law or about the ,oriet\'J, is 
it right! Is it good! '.\fore than 011,e. :md in 
some of ib Jllost important actions. the \\·arren 
Court got O\'er clocrrinal difficulties or is,ues 
of the alloration of competences amon~ ,·arious 
institutions Ii\ ;1,king what it \·ie,,·ed as a deci
sive practicai' que,tion : IE the Court did not 
take a cert;1in auiun whidt was ri.1!:llt and gnod. 
\\·ould other imtitutions do ,o. gi\·en political 
realities?" 
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. This. or ,omethin~ like it. though the polit• 
1c,tl thru,;t may \·,try. 1s \\·hat a Court. encour
:1!.("ed to belie\'e it is more than a mun, or per
haps le~,-;1 rollection ot philo,ophers empow
ered ·to hnd am! applv the liest in .\merica·s 
lllOLti tradition-thi, i, wh;tt ,udt a Court 1,·ill 
ultimateh come to .. \lex re< o!.,:11i1ed it lllr 1,·li;1t 
it was in•;tamlv. and he knf'w that it w;1, deeph-. 
profoundly wrong. "It i,." he \\TOte . " tl;e 
premi,e of our legal order that it, own t0mpli• 
ctted arrangements, althoug-h mbject to e\·olu
tionar\' cltange .. ire more important than am· 
momemarv objective." There ,poke the \\'ltii
conservati\·e and a man. if I mav ,a,· ,o. \,ho 
\\·as cleeph and profouncllv ri.!?ht. • 

This sense of values carried o\·er into his 
politilal thought . . \lex Bickel came to regard 
l1im,elf as .1 rnmer\'ati\'e and I will ,ug~est to 
\'OU that he \,·as alwavs conservati,·e in a \·en· 
;·ea! sense even when l~is political position, and 
affiliations were liberal-left. The point is impor
tant. for much of what is most <li,tincrive and 
valuable about his work deri\'es from the cast 
of mind I describe. 

It is necessarv to be careful :ibout a \\·ord 
like "conservative" because it ,tin associations 
;md connotations. manv of whilh are wholh 
foreign to . .\lex·s thought. Shonk before hi~ 
illne~, he tried to locate himself. ·He 1\Tote of 
t\\·o ili\·erging traditions. one liberal :ind the 
other , onsen·ati\·e which complete for control of 
the democratic process and the direction of our 
j lldi< ial policv. 

"One of t! !e~e. t!·? rnntr:in :11· : 1n ,. ::: 'n:~ 
... '.1,: · .:: :l'.!O <':1D turl.:d .. i11d ,u ,. :.,m1.,;:1 !"> 

uins po,,e,,ion o'r. the label liberal .. . The 
other tradition ran. for lack of a better term. 
be railed \ \'hig- in the Eng-li,h eig!ueenrh-ten• 
tun ,en~e. "It i, ... \1Tote 8i(kel. " 1i-u,tlh ,.tiled 
tun,en·:iti\'e. ;111d I 1nJllld ;1,,oci;1te it , liieth 
" ·ith Edmund Bmke. Thi, i~ m, 01\·n 1111Jdel. .. • 

He ,perified the dtaracteri,tic of \\'hig
ton~en·. tti\·e thought. It a,,;e"e,; !t11m.111 11:1ture 
;1s it i, ,een tu be. It be!.;ins not \\·ith theoretical 
rights but \\'ith a real ,oliet,·. 1\'110,e 1·:tlues 
e\·oh'e but must . :tt an,· gi\·en moment. lie uken 
as gi\·en. "The t;l'>k of gm·ernmenr '\, i thin the 
limits ,et bv culture. Ii,· time- and pbte-houml 
conditionsl is to make a peace:i.ble. '..!·nnd .. ind 
impro1·i11g "H iet\ _ .. ''The \\ 'hig modt'I. .. lie ,.,id. 
"ob\'iou,h· i, flexible. pr:1'.{tn:ttic ,!,n,·-m,>1 i11g. 
high!\' political. It partakes. in rnh,t.111ti.il 111c:1-
,ure. of the rebti\'i,m th:1t pcn·:i ,lt:, ! 11,tire 
Oli\'er \\'endell Holmes· theon· of tlte Fi1 st 

.\menclmem .. dthough not to it, ultim ;1 tt' \,.~i
cal exaggeration. \\'ithom earning m:1rrer , t0 

:i logicd extreme. indeed \,·ithom prt:ten,e to 
intellenu;il \·:i!or. :ind ,,ithom ,anguine ,pirit . 
the \\"hig model rests on mature ~keptici,m ." 



/:S . ,-his undated note was 
•• _y----,.._ :pped to Irving Kristo! 
' . .\lex Bickel :it a 

~onference: ""\\"hat this 
man said reminds me 
of a proud moment. 
Bob Bork said the ocher 
week in a class we gi, e 
together that mv judi
cia l phiiosophy is a 
combination in unequal 
pans of Edmund Burke 
and Fidler on the 
Roof." 

vW --~ 'J !\,V ..,..___ ..---

~,.,.__~ 

f\~r /)n.,k ~J ~ 
1...,, ~ .rt T~ 

'--{ l'~~~ r\..'~ ½ 
~~ ~·~ ~ ~'--F-t ~ 7 
~~J ¼c '-~ Q..u_~ ~ 
~ fl~. 

This :1pproad1. this habit of mind. which 
Bickel cdls lon~en·:1tive, i) apparent in :iim 
from fir~r to l.t)t. lrnm the rime when his polit
ic:d views l an onlv be called liberal to the 
rime 1vhen cl1e,· L:111 .1ppr"priarel~- be l ailed 
con,en·:1ti1·e. !"here is ;i distinnion between a 
comen·;1ti 1·e proce" of t ho11!.('l1t .ind the loca
tion on cite ,peltr11m of one\ ,ub~tantive 1·iews. 
and the lp1<.:,ti, ,11 1,·hetl1er one tends to produce 
!: .~ . ,,!!~:· i-, =~ l-, lnt u p k~x ~tnd t 1)0 i ~1f i1 ,, 1n tn\· 
,1: iJJClt to be pu1 ,ued. 

Bur. to me Bid:el's terminolog\', he thought, 
and I :1!,!'ree 1,·ith him. that the \\'hig•conserva
ti1·e 1,·:1v of thinking is e,sential to good poli
tic,. hence tu good law, hence to _good la1ners. 
hence lO g-ooJ law ,d1ools. It one were to look 
for .1 model of such thought. it i, to be lound, 
for ex:1mple. in Tiu' Fedn11/ist P11per.1. If one 
" ·ere to look for the :rntithesis of -it. it ,,·ould 
be Ill much o[ the high!\' abstract. philosophic 
writing and tl1inking now enjo\'ing ~omething 
of a vogue in ,ome major law schools. 

Here. I think. \\'e are clo,e to the central 
legacy of .\lex Bid,el. He left us an example, 
in print and in penon. of what it is not merelv 
to be a gre:1t b\ner. nor again merelv to he a 
_g-reat comtitutional la1ner. but to lie ;1 gre:1t 
constitution:1li~r. He taught us to ,ee the m:1r
\·elous cumpkxit1 of our law and om )o<.iety 
and the ir inn11mer;1hle rela1ions. He t:1ught us 
how to en(!':1(!'e in reform and d1an!.(e. how to 
decide what to keep .md 1,·h:1t to discard . 

That i, nne re :1son he tended to be ho,tile 
to ,1r11ctural 1eturm ,u< h ;1s 011e 111;1n-one , ·ote. 
the abolition ,it d ie eleuoral college. and all 
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tinkerings with structural features of govern
ment. "'The institutions of a secular. democratic 
~o\"ernment," he wrote, "do not ~eneralh ad
l'ertise themselves as mysteries. But they are. 
\\"hat thev do. how thev do it. or 1dn- it i~ 
necess.in ·to Jo what thev do is not ~h,·a~, 
out\,·:1rdh· apparent. Their actual operation 
must be :1ssesse<l often in sheer wonder. before 
they :ire tinkered with. lest great ,::-.. p::, : .: tirnh 

l,e not n nlv defe:1ted. but !IWLi...t:tl L·. 1: = 
.1 ..: iiiel'e1m:nt of their antithesis. " 

Betore he died he began to \\Of!'\' th.it 
ren1bion to the complex e\·ents summed up 
in 1he word ··\\'atergate"" ,,·ould lead to a ,,-al'e 
uf reform that· could do enormous d:unage w 
political institutions. He was right to 1,orn . 
The Federal Election Campaign .\<.t. the ,pre:1d 
of presidential prim:1ries, the inl'oll'ement nf 
the judiciary in foreign intelligence . the dimi
nution of the Presidenn. alrea<ly a 1\·e:ik office. 
an<l mam· other "reforms" have been accom
plished with a light-headedness that amoums 
almost to frirnlitl' . The\' will have :1nd are ha,·
ing totalll' unanticip:1ted and unde,ir:ible re
,ulrs. The ,;11ne willingness w tinker ,,·ith -crm
ture in order to :,chieve minor or el'en ,, mbol ic 
ends acco1111t, for the mol'ements to :1111en<l I he 
Con~ci.tmion. Thus. ER.\. the .1mendmelll to 
give the Di~trict ol Columbia the status ,,! :1 
~tate in Con!.(re~s. and the movement to .1b11l i, h 
the electoral college all rest on inadequ.1te 
wnstitution;il thought. 

.\lex ·, insight tlowed from hi, nr!.pnic 
,·iew of ,o< iet,·. The i10,trum, of ignor:i n t ph, -
~ici:111- ha\·e unintended ;ind potential!, d i,.1>-



trous wn~eque11tes. It is no accident that one 
of .\lex\ farnrite ,a\'in~s was. ''l'nle~s it is 
necessar\' tu t llang-e. it is netes,arv not to 
chan.~e.·; He uhen ,µoke for reform· hut only 
;1fter thinkinl{ !011~. and thinkin.~ a ,ecoml and 
a thi.rd time. He left 11, far more suµhi,titated 
about. :ind re,pettlul uf. e,tablished w;1y, and 
imtitutiun, th :111 he fou11d us. 

13ut he did more than that. He t:iug-ht 11s 
ag;1in a ,t, le .. 111 ;111gle ot ,lttatk. a temper and 
mode of tliou~ht 1,liid1 i,. I lielie,·e. e,senrial 
to the l1ealth ot repre,entati\'e go,·ernmenc and 
its imtit1nio11s. 

.-\lex I omr;..,ted hi, own mode of thought 
with th.it ol tile .,u1 i.tl tuntractariam. ln truth. 
the comra,t m.1,· he more properh with thinkers 
who Io,·e ,,,terns .111d tramte11demal principle,;. 
He h:1d the ~n::tte,t :t\'er,ion to them. and not 
mere!\' het:1u,e he thuu~ht. in m,· ,·iew righth-. 
that ti1e~ ,,·ere impu.-ilile to tOthtmn lo_gicall~·. 
but al~o liec:1me he thoug-ht them ultimately 
inhuman .,ml therefore pernicious. The ulti
mate prin< iple, will ne,·er be found b\' the 
legal philmopher, l1ecau~e thev do not exist. 
and the :1ttempt to frame them must neces
sarih· i>ecorne ,o abstract that much ,d1ich is 
valu;1ble and h11111a11 is left out. ' 

Thi, 111ig-l1t be all right if ~~·stem-building 
were onh· an :1cademic exercise. But it ne,·er is. 
and p;1nirnl.1rl~ not when it is engaged in by 
bw~ers. lt i~ meant to guide deci~ion. which 
me:111s that real men and women must be bent 
or rrimmed 10 fit the ahstr;icriom. not the other 
\\';i\ .i. l" (Jtl!ld . ··r 11e :1: 11i'~tLt"-r rJi l 1 ir11prehensi\e 

, '. -te111, ,t·,d, t,l i1t: 111:111ipubti'.'e and destr:1c
ti,·e bee, t"e it 11111,r reduce lite to its Ol\'11 terms 
or :tdmit i11tellectual error. which. to a per~on 
,d10 ha, wmmitted evernhing to a ,peculati,·e 
enterpri,e. i, to :1dmit ultimate failure. That is 
something imellectuals rarely do. 

This habit of thought infects the courts 
.111d entourages them to think that l;1w is u11im
porL111t .. \lex ,,·as content with what he calle<l 
'' primiple~ in the middle distance,'· principles 
that im·orporate t!1e values we have nm,·. ,,·hich 
are of limited range. which will change over 
time. which collide with and contradict one 
another and ,d1ich muse he adjusted. compro
mised. and relined in their application. and :ill 
this muse lie done in the full knowledge that 
the result i, impermanent and all is to be done 
again. To know th:tt :111d ne\'ertheless to devote 
one's life ;111d full energies to the ta~k is i111el
lectual and mor;d valor. It is to :1ccept mur
talit\' in a ,, ;1, th:1t t!ie ,ceken of ab,tract 'l\'i• . . 
tems do not. 

Some of this i, ,,·hat .\lex me;lllt ,,·hen. in 
speaking on the que,tion .. ,,hat i, happening 
to mor;1lit, 1od;1,:" he :111swered. ··rt threatens 
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to en!t11lf us ... He meant that ;1bstractions and 
moral imper:1ti,·es ;1s guide, to action ,,·otdd 
make life intolerable. The politics of rnmpro
rni,e .ind aclj11,tme11t make, e,·en-thing el,e pos
sil1lc. "\\"itl1011t it. " he wrote. "in tlic ,tark 
1111i,er,e ol i11tper:1ti,·es. i11 the politic, of ide:il 
promi,e, .111d ine,·itable lietra,ak jmtire i~ not 
mere!\' imperfect ... but ,oon become, in
j1l'ltice." 

The institutions and the ,ecular rcli!.!ion of 
the .\merican republic are our best chance for 
happine~s and ,afet,· . . \mi it i, precise!\' these 
that are we:i~ened :rnd placed in jeopard" l,v 
the habit of ab,tract philmophizing :1bout the 
rights of men or the just ,ociet\'. Our imtitu
tions are built for humans. the\' incorporate 
and perµetuate tompromise. Thev ,lo,,· diange. 
tame it. dellect and modifv principles as well .1s 
popular simplicities .. \nd in doing that the,· 
prm·ide safet\' :inc.I the mechanism for a mor;dit, 
of protess. It follows that real institutions can 
never he as pure as abstract philo,ophers de
mand. and their philosophv must :tlwa,·, teach 
the ,·oun!{ a lesson in derogation of institutions 
for that reason. That is a dangerous lesson for 
a republic. 

.\lex was appalled by the firit manifesta
tions of the ah,tract. philosophic:il m le in legal 
,cholar,hip. Had he li"ed to ,ee its prolifera
tion in the law ,chools toda\' . he '"01dd have 
att.1, ked it with :1 ferocit\' it !!i•:es me ple:'hure 
tot 1>11ternplate e,·en h\'potheticall\'. 

In one of his last article,. "\\";1ter'.!:1te .1 nd 
tilt? l,L''..': :l Or-- 1a ·, •• •• 

.~a rc ·., ,\ ~ • 
i 11-ti t ur io11:d ,Ill per ,It:'· .- . ., ri,, 
mur:ditie, . There i, danger in 
1110,·i II!,! . \ \";ii ter lbgehot wrote : 

.. ,n,l·cri, :enul 
the ,,·:t,· 1,·e are 

Tltc I haracteri,tic d.rn!,!er of '.,!rC .tt 11.1-
tioth. like the .Romati- .111d 1!,e Eng
li,11. '"liirh ha,·e :t 1011!_! !J i,tnn ., f , •lll

t inuoth 1re:1tion. i, th.it 1!\e, n1.1, .tt 
L1,t t:iil hnm not comp1e!1c11d i11 ·: 11!1: 
•~rc:tt i1i-tit11tiom " l1i1 li tltt\ h. ,,·c 
rreJted. 

It wa,; .\lex\ (on,t:int :1uempt t•> 11 11der
,ta11d :1 11d to m.1ke u, u11der,ta11d the ~1 c.1t iri-1i
t11tio11, of tothtirntion;d '.!0\'ernment ·.,t' 11.1\e 
treated. \\"hether or 1101 "'e "ill 1T111.,i11• r" lie 
,cen . . \le,·, de.1tl1. perh:1ps. 111.il,t, it it-" l1J..t:l,· 
that \\'e will. 

Ct·<n'.,!e F. \\'ill \1Tote a < 011111111 , lt111 rl \' 

:titer .\lex died : 
Hell. Hobbe, ,aid . i, rn: t !1 ,,·en 

too l.1tl'. Repulilic,-.ll le .1, 1 t,, , 1·,:u tc 
1cpuhlir,-c111 he ,.1, ed fi n111 .\ .,: :lll :1 -
1:011 ll\ ;1 tew 1011,titll{ ill 11 .tl:,1 , li ke 
Bi1 kel.· 811t threat, to I qJttl i!, ,, .ire 
111;1nv ,lllli (on,tant. G1 c:it , ,,r1 ,titLI· 



. .\lexander )of. Bickel 

tionalists are few and mortal. .\lexan
der Bickel. the keenest public philoso
pher of our time, died of cancer late 
in this, his fortv-ninth ,ear. 

That is the legac, ·of .\lex· Bickel. a tradi
tion of con~iwtionali~m that we badly need to 

keep :1live-in the law ,chools. in the profession. 
in the muns. :111d in the nation. This chair is 
a means of perpetuating that tradition. ~o 
incumbent will ever equal . .\lex in ra.nge, depth, 
and productivitv. Somt incumbents, doubtless, 
will be in acri,e opposition to .-.\lex ·s philosophy 

·•..,,};,,:._~ .• 
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and may disa.~ee with his entire approach. But 
the ch;1ir itself, the mere fact that there will 
always be someone known ;1s the Alexander \f. 
Bickel Professor of Public La\\·, will alwa,s re
mind us and those who come after m o·f the 
man. his work. and the tra<lition which he fol
lowed and enriched . That is 110 ,;mall thing. It 
is a ~ift not only to Yale but to the bw and 
to .\merican political democracy. To the school, 
and to the donors who made this contribution 
to a memorv and to a tradicion. all of us owe 
a debt of profound gratitude. 
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COLU1\1BIA LAW RE\TIEW 
\"ol. 65 MARCH 1965 

THE GOALS OF A.l\"TITRUST: A DIALOGUE 
. 0~ POLICY 

No. 3 

Ir. 1890, Senator John Sherman described the act ic:hich now bears his 
name as a "bill of rights, a charter of libcrty."t Today, although a broad con
sensus has de-::elop.d in favor of at least some regiilation, a debate continues 
_o.·rr the purposes of antitrust legislation and over the implrmentation of anti
trust polic)'. Concern about the direction of antitrust doct,ine has been aroused 
by recent dE"cisions in the Supreme Court on mergers, Robinson-Patman 
·::iolations and businrss torts. 

Professors Bork a,id Bcru·nian of the Yale Law School fear that the Sher-
1r.1"I and ClaJton Acts are being enforced in a way that is "anticompetiti-z,e," and 
arf particularly critical of decisions dealing uith mergers -and ·vertical integra.
ticr. ; Columbia Professors Blake end Jones reject the economic postulates oj 
"il:ese n~-..v c-ritics of antitrust," a11d argue si,bstantially in favor of existing 
trcr.ds. Beca.,se of the fundamental importance of the issiies invo/7.,ed, the 
Editors of the CoL'l.'!IH!IA LAw REnEw ha·ve im:ited these en:ineHt scholars to 
cor.tirmc a dialogue, initiatE"d in FoRT'l."NE maga.:inc,+ on the purposes of our 
antitrust policJ and tlu methods by which these purposes may be achiez:ed. 

ROBERT H. BoRK* AND \VA'BI> S. BowM.-\S, JR.** 

Long-standing contradictions at the root of antitrust doctrine have today 
brought it to a crisis of policy. From its inception with the passage of the 
Sherman Act1 in 1890, antitrust has vacillated between the policy of preserving 
competition and_ the policy of preserving competitors from their more energetic: 

t 21 Co:-.c. Ric. 2461 (1890) . 
; The dialogue will be presented in five parts : ( l) a statement of position by Pro

fessors Bork and Bowman; (2) a critique by Prc:essors Blake and Jones; (J) separate 
rebuttals to the Blake-Jones critique by Professor Bork and (4) then Professor Bowman; 
(5) a rebuttal by Professors Blake and Jones. Although based on articles that first 
appeared in the December 1963 and August 1964 issues of Fortwir magazine, the first 
two segments of the dialogue have been expanded, revised, and documented. 

• Associate Professor of Law, Yale Law School. B.A., University of Chicago, 
1948; J.D., 1953. 

•• Professor of Law and Economics, Yale Law School. A.B., University of \Vashing
ton, 1933. 

1. 26 Sut. 209 (1890), as amended, 15 U.S.C. U 1-7 (1959) . 
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and efficient ri,· .. 1s. It is the rapid acceleration of the latter "prc,tectio11ist" 
trends in .intitrust th:it has brought on the present crisis. Anti-free-market 
forces now h:::ive the upper hand and .ire steadily broadening and comulidating 
their victory. The continued acceptance and expansion of their doctrine, which 
tod.1y constitutes antitrust's growing cclge, threaten within the fore,-eea1,1t
future to destroy the antitrust laws as guarantors of a competiti,·e economy. 

The situation woulcl be sufficiently serious if antitrust were merely a ~et 

of economic prescriptions applicable to a sector of the economy. But it i~ 
much more than that; it is also an expression of a social philo,-ophy, an 

educative force, ancl a political symbol of extraordinary potency. Its capture 
by the opponents of the free market is thus likely to have effects far beyond 
the confines of antitrust itself. 

The very existence of this crisis-and the basic societal changes it por
tends--is not generally understood. Even the business community, which is 
most immediately affected, though it is conscious of hostility, appears to 
understand neither the nature nor the immediacy of the threat . To be sure, 
businessmen and their lawyers mny frequently be heard inveighing against 
some particular action of the courts or of ihe governmental enforcement 
agencies. Calls from industry for mutual reasonableness and understanding 
between government and business are common. But such responses to the 
situation arc dangerously beside the point. The problem is not created by 
a temporary aberration of the courts or the unreasonableness of a particular 
set of officials who can be jollied out pf it or, if not, who will eventually be 
replaced with a more reasonnble set. The danger arises from a fundamental 
and widespread misconception of the nature and virtues of the competitive 
proce~s. This misconception, coupled occasionally with real hostility toward 
::-.': f~~~ rna"."'ket . exists in ": i':~yi :1g cle~rees in the cct:~t:;, :;1 th:: gc ·,•:~~e:1:a! • 

c:ifor;:c:r:e .. ! age-.: :es, a r: d in the Ccngres3, \vith the result that i,i crucial aren5 
the doctrines of antitrust arc performing a 180-degrce turn away from com
petition. 

The nature of the present crisis in the law can be illustrated by comparing 
the law concerning price-fixing and the developing law of mergers. Their 
difference reflects the schizophrenia afflicting basic antitrust policy. 

The rule that price-fixing and similar cartel arrangements are illegal 
per se, that ·is, incapable of legal justification, must be ranked one of the 
greatest accomplishments of antitrust. Though its wisclom may seem obvious 
now, it was not always apparent that this was the correct rult! or that the 
courts would adopt it. The first price-fixing case to reach the Supreme Court 
was brought by the government under the Sherman Act against the Trans
Missouri Freight Association, an assocfation of railroads that agreed upon 
rates to be charged shippers.2 Both the trial court and the court of appeals 

2. United States , •. Trans-Missouri Freight Ass'n, 166 U.S. 290 (1897) . 
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..: •, td that the government's bill should l,c: dismi~~td bec.iu;.e the agreement 
. - -,,.- :dcd for "reasonable" rates and the ntw Sherm.in Act only struck down 
:::~ <•:i;cmable restraints of trade.s The Supreme Court, by a five-to-four vote, 
: ~ >::tc! this view. If one vote had been ost the other ,vay the "rt·asonable
·:, ,," oi the price agreed upon would ha,·e determined legality and the 
.~: .~:1::::.n Act might easily have become not the symbol of the free market but 
:. ::.:dici:J nrsic,n of the NR.}\ . To many observers at the time, the Supreme 
1_·, ~:~:·~ decision in Trans-Missouri seemed disastrous. \Vere businessmen to 
' ·? htl,:,!tss to defe_:id themselves by reasonable agreement from "ruinous 
. :::r•ttiti::in"? \\'ould not the small and perhaps less efficient producer be at 
::-. t mercy of the more efficient? The Supreme Court majority rejected such 
:. T..::nent.; for judicially supervised cartels. A year later \Villiam Howard 
T~:t. \\'riting for the Circuit Court of Appeals, rejected a similar defense in 
::-.e Addsston Pitc & Steel case, warning that to adopt such a standard was 
:,) "set sail on a sea of doubt" and that courts that had done it had "assumed 
::. t power to say ... how much restraint of competition is in the public interest, 
:,:,d hc-w much is not."' Since then, with very few exceptions, the Supreme 
C ,,..:rt has hewed to the rule of per se illegality for cartel agreements. 

The reason behind the characterization of this rule as one of the supreme 
a::hiever:1ents of antitrust goes straight to fundamentals. Why should we want 
:c, preserve competition anyway? The answer is simply that competition 
FOvide.s society with the maximum output that can be achieved at any given 
t::-:-:e with the resources at its command. Under a competitive regime, produc
t:·,e res0"1rces are combined and separated, shuffled and reshuffled in search 
;.:,:- greater profits through greater efficiency. Each productive resource moves 
: :- tbt empl0yment where the value of its marginal product, and hence the 
~ ::-..:~ :: ;::,.::: ~::- :t. is gre:i.test. Out?Ut is maxirr.:zed be:ause there is no poss;ble 
:-ea:-r2.r:gemen: of resources that could incre.ise the value to consumers of total 
c.,Jtp..:t. Competition is desirable, therefore, because it assists in achieving a 
;,~o,perous society and permits individual consumers to determine by their 
.:ctions what goods and services they want most. 

Price-fixing is antisocial precisely because it lessens the total output of 
society. \Vhen competitors agree on higher prices and put them into effect, 
tl:-.ey necessarily restrict output and so reduce total wealth. Some of the 
resources in the industry arc then unused or are necessarily transferred to 
to other employment where the value placed on them by consumers is not as 
high. Over time, of course, such resources will move back into the industry as 
new firms are attracted by the higher rate of return there and move in. Usually 
the only way for the cartels to prevent this result is to persuade the govern-

3. United States v. Trans-Missouri Freight Ass•n, S3 Fed. 440 (C.C.D. Kan. 1892), 
off'd, 58 Fed. 58 (8th Cir. 1893), rn/d, 166 U.S. 290 (1897). 

4. United States v. Addyston Pipe & Steel Co .. 85 F. 271, 284 (6th Cir. 1898), 
o/j'd, 175 U.S. 211 (1899). 
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mer:t to impose legal barriers on entry into the industry, but that is not 
always possible. The tendency of competition to erode cartels does not, huw• 
ever, disprove the ,,ah:e of the rule agninst price-fixing. Though its life is 
limited, the cantl mny last long enough to cnuse a substantial las~ in output. 

The per se rule fashi·ontd by the Supreme Court is thus a model antitrust 
law. It is at once a relatively clear, workaLlt rule and the expression of sound 
social policy. 

In dismal contrast has been the record of the courts in the field of mergers 
and of practices th.;t are thought to injure competition by injuring competitors. 
Such practices as exclusive dealing ancl price discrimination fall within this 
latter category. It is here that antitrust has gone awry and that the immediate 
cause of its crisis lies. In order to understand the crisis, it is essential to 
understand the doctrines that underlie the courts' performance.· These consist 
primarily of the theories of : ( 1) monopoly-gaining or exclusionary practices; 
(2) incipiency; and (3) the "social" purposes of the antitrust law. Though 
they enjoy nearly universal acceptance and provide the impetus and intellectual 
support for the law's current gro.vth, these doctrines in their present form 
are inadequate theoretically and seriously disruptive when applied to practical 
business relationships. 

QL"ESTIOSAliLE DOCTRINES OF A?-.TITRt:ST 

A. Exclusionar)• Practices 

Economic theory indicates th:it present notions of the exclusionary 
practices are fallacious. This was first perceived by Professor Aaron Director, 
of the l:niversity of Chicago L.:n,v School,~ who noted that practice~ con-

mergers, exclusive dealing contracts, and the like-appeared to be either com
petiti\-e tactics equally available to all firms or means of maximizing the 
returns from a market position already held.8 Director's analysis indicates 
that, absent special factors that have not been shown to exist, so-called 
exclusionary practices are not means of injuring the competitive process. The 
example of requirements contracts illustrates the point. The theory of exclu
sionary tactics underlying the law appears to be that firm X, which already has 
ten percent of the market, can sign up more than ten percent of the retailers, 
perhaps twenty percent, and, by thus "foreclosing" rivals from retail outlets, 
obtain a larger share of the market. But one must then ask why so many 
retailers are willing to limit themselves to selling X's product. Why do not • 
ninety percent of them tum to X's rivals? Because X has greater market 

5. The authors are indebted to Professor Director by whom they were introduced 
to the general economic •PP.roach to antitrust problems repre5cnted in th.is article. He. 
of course, bears no responsibility for the specific anall_sis here. • 

6. See Director & Levi, Lau, and th~ Ft.lure : Trade Rtg,,latioK, 51 Nw. U. L. 
REv. 281 (1956). 
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: :,;-,::-.:ice? Btit then X'::, share of the market wc,ulcl grow for that reason and 
. . ~tyt:irements contr.-icts have nothin~ to do with it. Because X offers them 
. •;;c extra inducement? But that sounds like competition. It is equivalent to 
. ;,~ice cut, and surely X's competitors can be relied upon tc, meet competition. 

The theory of exclusionary pract:ces, here exemplified in the use of 
•. :•:i~f:,;ents contracts, is in need of om: oi two additional assumptions to be 

. -re:::c:::lly pbusilile. One is the .issump:ion that there are practices by which 
•. ,:,;.:::pttitor can impost greater cost:,, upon his rivals than upon himself. That 
-.-. _,c:ld mean that X could somehow make it more expensi\"e for his rivals to 
-i;:1 rtt::.iler~ to requirements contracts than it is for X to do so. It would be 
:,, though X could offer a retailer a one dollar price reduction and it would 
.::• ,;: any ri\"al two dollars to match the offer. It is difficult to imagine that such 
:. r;1echanism e.xists in the case of requirements contracts, price cutting, or the 
~-u:1! examples of predatory or exclusionary practices, but it is perhaps 
c0:::::einble. 

The- other assumption upon which the theory of exclusionary practices 
'.".::f:l:t rest is that there are imperfections in or difficulties of access to the 
c:1;,ital market that enable X to offer a one dollar inducement (it has a bank
:-,,:]) and prevent its rivals from responding (they have no bankroll and, 
frciugh the offering of the inducement is a responsible business tactic, for 
;c,:m reason cannot borrow the money). But it has yet to be demonstrated 
th::it imperfections of this type exist in the capital market. 

Professor Director'.s reasoning applies to all practices thought to be 
exc!usionary or monopoly gaining. A moment's thought indicates, moreover, 
-~.::.: :~-: notion of exclusionary practices is not merely theoretically weak but 
: • . : ,_ ~ :, _,:h a ··: : : .. y ac:e:-•t':d ideJ.. rem::.:-kably lac kin!:: in factual suppc:-t. F,: 
ar:yl:,ody ever seen a fi:-r.. gain a monopoly or anything like one through the 

:.:;t of requirements contracts? Or through price discrimination? One may 
Le-gin to suspect that antitrust is less a science than an elaborate mythology, 
:!'.:1, it has operated for years on hearsay and legends rather than on reality. 
The few supposedly verified cases of the successful use of exclusionary tactics 
to achieve monopoly are primarily in the early history of antitrust. The story 
of the old Standard Oil trust is probably the classic example. The Supreme 
Court's 1911 Standard Oil. opinion7 is pivotal not merely because it is thought 
to have launched the famous "rule of reason," nor because it decreed a 
dissolution that made the oil industry more competitive. Its greatest signifi
cance is that it gave substance and seeming historical veracity to the whole 
theory of exclusionary and monopoly-gaining techniques. It thus provided 
much of the impetus for the passage of the Clayton8 and Federal Trade 

i. Standard Oil Co. v. united States, 221 U.S. 1 (1911). 
8. Jt- Stat. 730 (1914), as amended, 1.5 U.S.C. I§ 12-2i (1959), as amend~. 

15 w.S.C. H 13, 21 (Supp. V, 1964). 

j 
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Cr,mmi;. ;; i(d' Acts in 1914. Such intellectu::.l supp(.Jrt as can l,e mustered for 
tht law against price discrimination deri\'e~ from the lessons supposedly taught 
hy that case . 

The factual accuracy of the Standard Oil legend is under attack and is 
coming to see~ a.s dubious as the theory that it is thought to support. Pro
i es;;.or John !-.le Gee has reviewed the entire case record of the Standard O ii 
litigatii:•n and reported that there is not one clear episode of the successful U!>e 
hy Standard Oil of local price cutting or other predatory practicesY' The other 
supposed instances of monopolies gained through such tactics deserve similar 
investigation. 

It would be claiming too much to assert that there is no merit. to the 
theory of exclusionary practices, but it is fair to say that that theory has been 
seriously challenged at both the theoretical and the empirical levels. Perhaps 
a sound theoretical base can be constructed. The law could then be directed 
at those practices that in particular settings may be exclusionary. So far as is 
known, hov,·ever, this task has not been undertaken or even .recognized by the 
Antitrust Division, the Federal Trade Commission, or any court. 

B. Incipiency 

The incipiency theory starts from the idea that it is possible to nip 
restraints of trade and monopolies in the bud before they blossom to Sherman 
Act proportions. It underlies the Clayton Act, the Robinson-Patman Act,11 

and the Federal Trade Commission Act. Though the idea initially sounds 
plausible, its consequences have proved calamitous. The courts have used the 

I 

fr~::. ;~~\;~::~o:·:r~ ~:~::it:::io~::s;/i:1!:::::. t~::r:~:!:•~:n~nr::~;~:~~ 
lessening oi competition. The! difficulty with stopping a trend toward a more 
concentrated condition at a v~ry early stage is that the existence of the trend 
is prima facie evidence that greater concentration is socially desirable. The 

• trend indicates that there are emerging efficiencies or economies of scale
whether due to engineering and production developments or to new control 
and management techniques--which make larger size more efficient. This 
increased efficiency· is valuable to society at large, for it means that fewer of 
our available resources are being used to accomplish the same amount of 
production and distribution. By inducing courts to strike at such trends in 
their very earliest stages, the concept of incipiency pre,·ents the realization 
oi those very efficiencies that competition is supposed to encourage. But it is 
when the incipiency concept works in tandem with the unsophisticated, but 

9. 38 Stat . 717 (1914), as amended, 15 U.S.C. U 41-51 (1959) as amended 
15 U.S.C. §§ 41, 45 (Supp. V, 1964). ' ' 

10. See 1IcGt-e, Prrdatory Prier Cutting: Tl1t Standard Oil (NJ.) Ca.st, 1 J. 
L & Eco:-oi,ncs 137 (1958). . 

11. 4Y Stat . 1526 (1936), ~ amended, 15 U.S.C. U 13, 21(a) (Supp. V, 1964). 
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, ·.:r~ently ascendant, theof)· of exclusionary practices that its results are most 
:·;:icompetiti\'c. \\'here a court or the Federal Trade Commission lacks the 
~:e:ns to distinguish between t:ictics that impose. greater costs on rivals and 
,h _;;e that are normal me:i.m of competing. what evidence can it look to in its 
t ;=,:,rt to discern an incipient lessening of competition? The obvious resort is to 
c·, iclence that a competitor ha!- been injured, for it is through the infliction of 

1:-,jury upon competitor!; thut the exclusionary deYices are thought ultimately 
:o injure the competitive process itself. There seems no way to tell that a 
cc,:::petitor has been "injured," however, except that he has lost business. And 
t!iis is precisely the meaning that the statutory test of incipient lessening of 
co:7.petition or tendency toward monopoly is coming to have. In case after 
case the FTC, for example, nails down its finding that competition is injured 
with the testimony of competitors of the defendant that his activities and 
;iggres~iveness ma~- or h:i.\'e cost them sales. The conduct that threatens such 
"injury" is then prohibited. That this result is itself profoundly anticompetitive 
se-ems never to occur to the Commission or to most courts. 

C. Social Purpose and Antitri1st Law 

\\'hen the anti-efficiency impact of the law is occasionally perceived, the 
third theory-the social purpose of the antitrust la\-.·s--is called upon to 
F:-c,vide a r~tionalization. Judge Learned Hand's opinion in Alcoa1:l contains 
t:-:e most famous exposition of this view. Hand suggested that Congress, in 
:- ~-,: ~~ the Sherma~ Act, had not necessarily been actuated by economic 
:- :: ;: , ,a:: :i-c . " [i]t is f · ,.s i;.;]e, t ecause of it.s indirect sociJ.l or moral effect, to 
prefer a system of small producers, e~ch dei)endent for his succes:; upon his 
own skill and character, to one in which the great mass of those engaged must 
accept the direction of a few." 13 He went on to say: "Throughout the histOf)' 
of these statutes it has been constantly assumed that one of their purposes 
,•:as to perpetuate and preserve, for its own sake and in spite of possible cost, 
an organization of industry in small units which can effecth·ely compete with 
each other. "H 

Hand's rhetoric has commended itself to most commentators on the topic, 
but it seems clear upon reflection that it is a position which is questionable as a 
descdption of congressional intent, dubious as social policy, and impossible as 
antitrust doctrine. It is simply not accurate to say that Congress ever squarely 
decided to prefer the preservation of small business to the preservation of a 
free market in which the forces of competition were dominant. There was 
much oratof)· in Congress about the virtues of small business but no clear 
indication that antitrust should create shelters for the inefficient. Moreover, 

12. United State~ v. Aluminum Co. of America, 14.s° F.2d 416 (2d Cir. 1945). 
13. Id. at 427. 
14. Id. at 42'J. 
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tr.t stdtutory I:.nguo.1gt vf :.ill the major autitrust laws after tht S1,rrrn:.n Art 
explicitly rtquirt~ tht preservation of con:frti/i()n_u That i•lnccs ;~n enormou~ 
burden of persuasion upon thost who purport to find in the leg-islatin: hist(•ry 
a direction to valut small business above competition. • 

Hand's notion, moreoHr, is dubious, and indeed radical, social policy. It 
would be hard to demonstr:ite that the independent druggist or grocerym~n h 
any more solid and ,·irtuous a citize:1 than the local manager of a chain 
operation . The notion that such persons are entitled to special consideration 
by the st:i.te i£ an ugly demand for clas::; privilege. It hardly seems suited to 
tht t:n:ted State:::: . whose dominant ideal, though doubtless too often flouted 
in legislative practice, has been that each business should survive only by 
sen-ing consumers as they ,..,·ant to be served. If that ideal is to be departed 
from here, if antitrust is to turn from its role as the maintainer of free markets 
to become the industrial and commercial equivalent of the farm price-support 
program. then we are entitled to an unequivocal policy choice by Congress 
and not to vague philosophizing by courts that lack the qualifications and the 
mandate to behave as philosopher kings. 

It is clear, in addition, that the "social purpose" concept is impossible as 
antitrust doctrine. It runs into head-on conflict with the per se rules against 
cartel agreements. Those rules leave it entirely to the play of competitive 
forces to determine which competitors shall gro,•; and which shall shrink and 
disappear. If the social-policy argument makes sense, then we had better drop 
the per se rule in favor of one permitting the defense that cartels benefit small 
businessmen. Coexi$tence of the social-policy argument with the pro-com
petitive rules would introduce so vague a factor that prediction of the courts' 
behavior would become little more than a guessing game. How could one 
1-::: _,\.,. i:, 2. ;-;.:-:i::l: :::- case wt'!ther t!':'! cc.:mt would a:-.Jp]y a rig-:-:-:ius!y r,ro
ce-::ipet:t.i.·,c ruie or the social poiicy of preserving srr;;:,,/J business units IrO:"n 

aggressive behavior? \ \ 'hen the person whose conduct I is to be judged is in 
doubt concerning which of two completely contradictory policies will be 
applied, the system hardly deserves the name of law. 

D. Application of the Doctrines to Mergers 

The three theories discussed are active in many areas of antitrust, but 
perhaps they may be best illustrated in the law that is now developing under 
the provisions governing mergers. Collaboration of the theories produced the 
crash of antitrust merger policy in Chief Justice Warren's opinion for the 
Supreme Court in Brown Shoe Co. ~•. United States .18 The Court there held 
illegal the merger of Brown, primarily a shoe manufacturer, with the G. R. 
Kinney Co., primarily a retailer. Their respective shares of the nation's shoe 

15. See, ,.p., Clayton Act I§ 2, 3. 7, 38 Stat. 730 (1914), as amended, 15 U.S.C. 
U 14, 18 (1959), as amended, 15 U.S.C. I 13 (Supp. V, 196,;). 

16. 3i0 U.S. 294 (1962). 
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l•~:tp:1t wtre four percent c1nd one-half of ont percent. Kinney h:.cl 1.2 percent 
of tot:::! national retail shoe sales by dollar volume (no figure was given for 
B:-own), and together the companies Lael 2.3 percent of total retail shoe 
o:.itlets. \Vith over 800 shoe manufacturers, the industry was as close to pure 
cc,mpetition as is po5:;iL!e outside a cbs:;room model. Yet tht se\·en Justices 
vmicipziting in the ca,.e purported-t,y applic.itio_n of the three theories-to 
rind a thrt:1t t.:> competition at both the manufacturing and the retailing levels. 

The Court held the merger illet::I in both its vertical and its horizontal 
:=.;pects. The Court generally views vertical integration as a form of ex
clusionary practice, on the ground that it is always possible that the manu
facturing level will sell to the retail level of the same firm and thereby 
'"foreclose" a share of the retail market otherwise open to competir:ig manu
facturers. In Brcr..t·n Shoe, the Court said the share of the market foreclosed 
was not enough by itself to make the merger illegal, but that it became illegal 
when two other factors were examined: '' [T] he trend toward ,·ertical integra
tion in the shoe industry, [and] ... Brown's avo,vecl policy of forcing its own 
:;hoes upon its retail subsidiaries. " 1; It is instructive to examine the facts upon 
\\"hich tha~ conclusion rests . The "trend toward vertical integration" was seen 
in the fact that a number of manufacturers had acquired retailing chains. The 
district court found that the thirteen largest shoe manufacturers, for example, 
operated twenty-one percent of the census shoe stores. Accepting that figure 
for the moment, it is impossible to see any harm to competition. On a straight 
extrapolation, there would be room for over sixty manufacturers of equal size 
to integrate to the same extent, and that would i:esult in as pure competition as 
i, c~"'!ce i\·able. In fact, since these were the largest shoe manufacturers, there 
v:0 i.~i::i be :uom ior ma:1y IY:c;-e m~::i,; fa. =ture:s. E~:t ti':~t i:; by no ~.e:i~:: -__ ·1. 
The category of census shoe stores includes only those that make at least half 
their income from selling shoes. It thus leaves out about two-thirds of the 
outlets that actually sell shoes, including such key ones as department and 
clothing stores. Even if, as there was no reason to expect, complete vertical 
integration took place in the industry, there would obviously be room for 
hundreds of shoe manufacturers and, given the ease of entry into shoe retailing, 
no basis for imagining that any new manufacturer could not find or create 
outlets any time he chose. The Court's cited "trend toward vertical integra
tion" was thus impossible to visualize as a threat to competit!on. 

Brown's "avowed policy of forcing its own shoes upon its retail sub
sidiaries" turns out, upon inspection of the Court's footnotes, to spring from 
the testimony of its president that Brown's motive in making the deal was to 
get distribution in a range of prices it was not co\·ering. and also, as Kinney 
moved into stores in higher income neighborhoods and needed to upgrade and 
add new lines, "it would give us an opportunity ... to be able to sell them in 

17. Jd. at 3.34. 
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that category."11 The empirical evidence of coercion was 110 more impressin 
than this "avowal." At the time of the merger, Kinney bought no shoes from 
Brown, but two years later Brown was supplying 7.9 percent of Kinney's 
needs. (Brown's sales to its other outlets apparently had risen no higher than 
thirty-three percent of requirements, except in one c:ise in which Brown 
supplied over fifty percent.) The "trend toward :vertical integration" and the
•·avowecl policy of forcing its own shoes upon its retail subsidi:irit::;" were thus 
almost entirely imaginary. But even if they were accepted at face value , it 
ought to be noted th:it, since Kinney supplied about twenty percent of its own 
retail requirements, less than one percent of the nation's total retail shoe sales 
·was open to "foreclosure" by Brown through this merger and it had actually 
"foreclosed" slightly less than one-tenth of one percent. The idea .of vertical 
integration as an exclusionary device had to be coupled with almost unlimited 
extrapolation in the name of incipiency to reach the incredible result that the 
Court achie\·ed on the vertical aspect of the case. 

The horizontal aspect-the putting together of Brown's and Kinney's 
retail outlets--was held illegal on similar reasoning. The Court found illegal 
the creation of market shares of as low as five percent of shoe retailing in any 
city. "If a merger achieving 5% control were now approved," it asserted, "we 
might be required to approve future merger efforts by Brown's competitors 
seeking similar market sha:-es. The oligopoly Congress sought to avoid would 
then be furthered." 19 On this reasoning every merger "furthers" oligopoly no 
matter how small a share of the market is taken over. To imagine that every 
firm would then merge up to five percent is to indulge in sheer conjecture, and 
i:-: :-.""ly event t~e result would be competition. Twe:-:ty f.r!!".s in ar. i!"!Ct:o.t-,· i;: 
:.:.r ,e;~. ,;;any for oii~: ;.-:-::st be. ,:.vior to occur. Giv:en aciditio:.al fac .. o:;, -.. • .. . 

case and rapidity of entry into shoe retailing, the Supreme Court's fear of 
oligopoly where the merger created five percent control is incomprehensible. 

Then, apparently without realizing the inconsistency with its earlier pre
diction that Brown would "force" its shoes upon Kinney, the Court suggested 
that .mother anticompetitive aspect of Kinney's new ability to get Brown's 
shoes more cheaply woulcl give it an advantage over other retailers. "The retail 
outlets of integrated companies, by eliminating wholesalers and by increasing 
the volume of purchases from the manufacturing division of the enterprise, c:in 
market their own brands at prices below those of competing independent re
tailers.":?0 The merger was bad both because Bro\vn might ''force" Kinney 
and because Kinney wanted to be "forced." This fascinating holding creates an 
antitrust analogue to the crime of statutory rape. 

Apparently concerned that the achievement of efficiency and low prices 

18. Id. at 304 n.8. 
19. id. at 343-44. 
20. Id. at 344. 
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-,- ·.:).:h merg-er ~e~med to be illegal under th.is formulation, the Court then 
._ . ._,J : 

Of course , some of the results of large integrated or chain operations 
~, ~e Leneficial to consumers . Their expamion is not renclere<l unlawful 
!-·.- tht mt're fact that small independent store~ mny be . adversely 
;, ::ected . It is competition. not competitOiS. which the Act protects . 
h i t we cannot fail to recognize Congress' desire to promote competi
:irn througJ-. the protection of viable, small, locally ownt-d h.usinesses. 
Co:-:gres:- ap?reciated that occasional higher costs ancl prices might 
~t:iuit from the maintenance of fragmented industries and markets. 
It resoh-ed these competing considerations in favor of decentraliz.a
ti c,11 .: 1 

: : . m,I tter how many times you read it, that passage states: Although mergers 
• ~:: not rendered unlawful by the mere fact that small independent stores may 
• ::: ~.-:h·e:-sely affected, we must recognize that mergers are unlawful when small 
:-.:2trendent stores may be adversely affected. 

The Brou-n Shoe case employed the theory of exclusionary practices to 
'.:::aw n:-tical integration that promised lower prices, the theory of incipiency 

: ; ioresee danger in a presumably desirable trend that was barely started, and 
:: .: thory of "social purpose•· to justify the fact that the decision prevented the 
~t:i!ization of efficiencies by a merger which, realistically viewed, did not even 
~•:: ::~otely threaten competition. 

The FTC and some of the lower federal courts are now pushing these 
:' actrine;; to their logical conclusion-an attack on efficiency itself as anticom
: ::i:i..-e. This is seen most clearly in the rash of suits challenging conglomerate 

_ , ,. ;-:,_ C)::; 1·~-:nt :-:ne !":':~rf:e:- i.s one betwee:; p::.:-ties t:~a~ are ne: :Ler 
: ·. ::T etitors nor related as s1.:pplier and custo:-:-:er, an example being the acquisi
:=:-:-, by a locomoth·e manufacturer of an underwear maker. It neither increases 
:::.:-iy firm's share of a market nor forecloses anybody from a market or source of 
;;;ppiy. The government's attack on such mergers, therefore, has had to be on 
,:-ie theory that they create a "competitive advantage" which may enable the 
r.-:\\' firm to injure rivals. The competitive advantage, upon inspection, turns 
c:.:t to be efficiency. Thus, a district court entered a preliminary injunction at 
fr,e government's request restraining Ingersoll-Rand Co. from acquiring 
~~ree manufacturers of underground coal-mining machinery and equipment.::i 
Though the opinion rested in part upon the competing status of the acquired 
companies, it stressed the conglomerate aspects of the merger. One of the 
court's explicit fears was that the merger would create "economics of scale" 
( efficiencies due to size) which would put other companies at a competitive 
disadvantage.~3 The court of appeals affirmed, noting as anticompetitive the 

21. Jliid. 
22. United States v. Ingersoll-Rand Co., 218 F. Supp. S30 (W.D. Pa.), off'tl, 320 

F.2d 509 (3d Cir. 1963). 
23. Id. at 554. 
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fact that Ingersoll-Rand \\'Oulu J,e .il,le "to offer a complete line 0f t,1ui)'rnent 
to its rc,mumers :rnc.l to further enh:mce its position and dcm1in:,:iC•: in the 
mat ket by extending consumer fin.inring to prospective purchasers th:-ough its 
whol!y owntd subsidiary finanre company: ·:• This is a decision that illtg:i.lity . 
att.iches when the merger en~Lles better service to consumers. • 

The Ftdtral Trade Commission expressed a similar philosophy in holding · 
ilieg:J Procter & Gamr,lt ·s acquisition ~£ the Clorox Chemical Co., rrimarily 
because tht advantages which Clorox might derive from the union were . 

tho•.~~ht likely to hurt the sales of other liquid ble:ich m:mufacturers.:.::; The · 
opinion met head on the obvious objection that the Commission was con- · 
dernning efficiencies : 

In stressing as ,ve have the importance of advantages of scale as a 
factor heightening the barriers to new entry into the liquid bleach 
industry, and so impairing competitive conditions in that industry, 
we reject, as specious in law and unfounded in fact, the argument 
that the Commission ought not, for the sake of protecting the "ineffi
cient'' small firms in the industry, proscribe a merger so productiYe 
of "efficiencies." The short answer to this argument is that, in a pro
ceeding under Section 7, economic efficiency or any other social 
benefit resulting from a merger is pertinent only insofar as it may 
tend to promote or retard the vigor of competition.26 

This pas5age applies not simply to advertising advantages but to all effi- ,. 
ciency. It turns the normal order of policy around. Instead of desiring compe- · • 
tition as a means to efficiency, the Commission here makes "the vigor of compe
tition·• an end in itself, defines it by ease of entry into the market, and expresses 
willingness to sacrifice societal wealth through efficiency to the maintenance of . 
competition as so defined. The result is simply to label efficiency as anticomr-e- $1" 

titi\·e when en:!" it m2y c"'...!~e inju:-y to comp"t:t~:-• er :::;:: .• ' : r:-
for nev; f.r:-ns t:, ent=r the market. All efficiency, hc·.venr, i: .... :el.;. re- .... 
such effects. The Commission's rationale, consistently applied, would 
favor inefficient producers at the expense of the consuming public over cnor-. 
mous ranges of economic activity. 

Neither the Ingersoll-Rand c:ise nor the Procter & Gamble decision con 
siders that the creation of efficiencies is the main benefit competition has to · 
offer society. If it now takes fewer salesmen and distribution personnel to ; 
move a product from the factory to the consumer than it used to or if advertis- · 
ing or promotion can be accomplished less expensively, that is a net gain to _. 
society. \Ve are all richer to that extent. Multiplying such additions to social; 
wealth by hundreds and thousands of transactions and an enormously im·•·· 
portant s~cial phenomenon is perceived. And law that makes the creation of • 

efficiency the touchstone of illegality can only tend to impoverish us as a nation. 

24. United States v. Ingersoll-Rand Co., 320 F.2d 509, 524 (3d Cir. 1963) . 
25. Proctor & Gamble Co., 3 Tl!ADE RLc. Ru. l 16673 (FTC 1963). 
26. Id. at p. 21585. 
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A.\'7 ITRUST DIALOGCE: CRISIS 

To inhibit the cre.ition of efficiency in order tc, make liit: tasier for other 
,-r0,focer~ or for would-be entrants is to impose a t~x upc,11 efficiency for the 
f•:.irpose of suL~idizing the inept. It is precisely analogous to a tariff designed 
: 0 shield a high-co.st domestic industry from more efficient foreign industry, or 
tv .! law requiring manufacturers to practice re5.ile price maintenance in order 
to ease entry into retai!i':"lg. The anticompetitiYe impact of such laws is recog
:-iized by almost all students of antitrust. It is surprising that so many of them 
fail to perceive the same rrinciple in operatic;n when the antitrust law protects 
co:-:ipetitors in the narr.e of protecting competition. 

Too few people understand that it is the essential mechanism of competi
tion and its prime virtue that more efficient firms take business away from the 
less efficient. Some businesses will shrink and some will disappear. Competi• 
tion is an evolutionary process. Evolution requires the extinction of some 
species as well as the survival of others. The business equivalents of the dodoes, 
the dinosaurs, arid the great ground sloths are in for a bad time-and they 
should be. It is fortunate for all of us that there was no Federal Biological 
Commission around when the first small furry mammals appeared and began 
eating dinosaur eggs. The commission would undoubtedly have perceived a 
"competitive advantage," labeled it an "unfair method of evolution," and 
stopped the whole process right there. 

In trying to understand the development of this anticompetitive strain 
in antitrust, it would be wrong to underestimate the role of the Supreme Court. 
Though compelled by neither the wording nor the legislative history of the 
laws, the Court has with increasing frequency taken extreme anticompetitive 
positions. In many cases the Court has materially changed the law as it had 
!:'-e·:iously been understood. This means that the Court is making major 
~::,;:.: ~olicy, ar.c t:-.e ;:c·::c:,- it chooses to make today is predominamiy anti
competifr,·e. It is naiYe to imagine that Congress can always correct the Court 
when it legislates in this fashion. When the Court, consciously or uncon
sciously, changes the meaning of a statute or the direction of a body of law, it 
may very well accomplish a change that Congress was politically incapable of 
making, but is equally incapable of reversing. In fact, the prestige of the Court 
is so high that by taking the lead in formulating new policy, it may make further 
legislative change in the same direction much easier. The propriety of this 
process and of the Court's rather unrestrained use of its power and influence 
depends of course upon one's view of the correct roles and relationships of the 
judiciary and the legislature. It seems at least highly doubtful that it is appro
priate for major policy shifts to come through the judicial process when they 
could not initially have been arrived at by the_ political process . 

Policy is thus made by the Supreme Court to a far more significant degree 
than by the Antitrust Division and the Federal Trade Commission. It is a 
policy that is also forwarded by Congress and that is, of course, acquiesed 
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in by the electorate. The crisis in antitrust, therefore, seems finally t r:,ct:iLle 
to widespread economic misconceptions that create the opportunity fo r groups· 
with political power to e.xtrnct rewards from consumers th:lt they cannot 
command in the market place. This gives antitrust a high political a~say and · 
greatly strengthens its protectionist bias. Scolding the enforcement agencies,: 
while it is highly diverting sport at bar association meetings-a sort of 
sedentary version of bullbaiting suitable jor middle-aged lawyers-is ultima tely 
rather beside the point. Even if they wished to, they could hardly be expected · 

to withstand the continual pressure from Congress. Basic education about 
the role and functioning of the market, therefore, may be the only long run 
hope there is for the survival of antitrust as rational social policy. 
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