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Bertell OLLMAN, Appellant 
., . 

Rowland EV ANS, Robert Novak. 

So. 79-2215. 

United States ~urt of Appeala, 
District of ~lumbia CircuiL 

Reargued En Banc March 6, 1984. 

Decided Dec:. 6, 1984. 

As Amended Dec:. 6, 1984. 

Professor of political science brought 
suit against two newspaper columnists 
claiming that they defamed him in newspa­
per column with the result that he wu 
denied a nomination for position of chair­
man of department at his university. The 
United States Diatrict ~urt for the Dia• 
tri!=t of ~lumbia, Aubrey E. Robinson, Jr., 
Chief Judge, 479 F.Supp. 292, entered sum­
mary judgment in favor of columnists and 
appeal waa taken. The ~urt of Appeala, 
713 F.2d 838, reversed and remanded. The 
United States District Court for the Dis• 
tr.ct of C;:;' .;:nbia held that challenged 
st.1.tementa were entitled to absolute First 
Amendment protection as expressions of 
opinion, and prof esaor appealed. The 
~urt of Appeals, Starr, Circuit Judge, held 
that statements were constitutionally pro­
tected expresaiona of opinion. 

Affirmed. 

iork, Circuit Judge, filed a concurring 
opinion in which Wilkey, Ginsburg, Circuit 
Judgea and MacKinnon, Senior Circuit 
Judge, joined. 

MacKinnon, Senior Circuit Judge, filed 
a concurring opinion. 

Spottswood W. Robinson, Chief Judge, 
filed an opinion dissenting in part in which 
J. Skelly Wright, Circuit Judge, joined. 

'.Vald, Circuit Judge, filed an opinion 
dissenting in part in which Harry T. Ed· 
wards and Scalia, Circuit Judges, joined. 

Harry T. Edwards, Circuit Judge, filed 
a. statement concurring in part and dissent• 
ing in pa.rt. 

Scalia, Circuit Judge, filed an opinion 
dissenting in part in which Waid and Harry 
T. Edwards, Circuit Judges joined . 

1. Libel and Slander .. 1 
Although defamation plaintiff a claim 

aroee under Diatrict of ~lumbia common 
law of libel, issue u t.o whether allegedly 
libelous statements were prot.ected opinion 
was t.o be decided u a matter of federal 
constitutional law, (Per Starr, Circuit 
Judge, with four Judges concurring.) U.S. 
C.A. Const.Amend. 1. 

Z. Conatltutlonal Law .-te.1(5) 
Expreuiona of opinion are • protected 

whether subject of comment is a private or 
public figure. (Per Starr, Circuit Judge, 
with four Judges concurring.) 

3. Conatltutlonal Law --,0,1(5) 
Distinction between opinion which is 

protected from defamation action by Fint 
Amendment and fact is a matter of law. 
1Per Starr, Circuit Judge, with four Judges 
concurring.) U.S.C.A. ~nst.Amend. l. 

.i. Con■titutionaJ Law ~.lt 5) 
Trial courta should analyze totality of 

circumstances in which allegedly defamat.o­
ey statements are made to decide whether 
th!!y merit absolute First Amendment pro­
tection enjoyed by an opinion. (Per Starr. 
Circuit Judge, with four Judges concur• 
ring.) U.S.C.A. Const.Amend. 1. 

5. Con1titutional Law c=at0.1(5) 
To evaluate totality of circumstances 

of allegedly defamatory statement to de­
cide whether statement merits absolute 
Fint Amendment protection enjoyed by 
opinion, trial court will consider common 
usage or meaning of specific language of 
challenged statement itself, statement's 
verifiability, full context of statement, and 
broader context or setting in which state­
ment appears. (Per Starr, Circuit Judge, 
with four Judges concurring.) U.S.C.A. 
Const.Amend. l. 

6. Libel and Slander !Pl9 
Doctrine of innocent construction pre­

vents statement from being found defa.ma· 
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tol'Y aa a matter of •law if it haa two or 
more meanings, one of which is nondefama­
tol'Y- (Per Starr, Circuit Judge, with four 
Judges concurring.) 

1. Con1dtutionaJ Law P90.1(5) 
In defamation action, trial courts must 

analyze allegedly defamatory statement to 
determine whether it ha.s sufficiently defi­
nite meaning to convey fact.1 rather than 
opinion which is proteeted by the First 
Amendment. (Per S.tarr, Circuit Judge, with 
four Judges concurring.) L".S.C.A. Const. 
Amend. 1. 

8. ConadtutlonaJ Law t=o90.1(5) 
Statementl set forth in syndicated 

newspaper column appe&ring on opinion 
page of newspaper concerning a Marxist to 
head state unive!"Sity's department of poli• 
tics and government were constitutionally 
proteeted expressions of opinion, rather 
than assertion, of fact, and were not ac• 
tionable in a defamation action. (Per Starr, 
Circuit Judge, with four Judges concur• 
ring). U.S.C.A. Const.Amend. l. 

Appeal from the United States District 
Court for the District of Columbia 1D.C. 
Civil Action No. 79--0526). 

'.s1dcre 5ilver. S'ew York Ci~y. 3. ;nember 
of the Bar of the Supreme Court of ~ew 
York, pro hac vice, by special leave of 
Court. with whom Alan Dranitzke, Wash• 
ington, O.C., was on brief, for appellant. 

A.DanielFeldman.Ronald.A.Jacks,Steven 
R. Gilford, Daniel S. Hefter. Isham, Lincoln & 
Beale, Chicago, Ill., for appellees. 

Before ROBINSON, • Chief Judge, 
WRIGHT, TA..\IM, WILKEY, WALD, ED­
WARDS, GINSBURG, BORK, SCALIA 
and STARR, Circuit Judges, and Mac­
KINNON, Senior Circuit Judge. 

Opinion for the Court filed by Circuit 
Judge STARR. 

Concurring opinion filed by Circuit Judge 
BORK, with whom Circuit ·Judges WIL­
KEY, GINSBURG and Senior Circuit 
Judge MacKINNON join. 

Concurring opinion filed by Senior Cir­
cuit Judge MacKINNON. 

Opinion dissenting -in part, filed by Chief 
Judge SPOTI'SWOOD W. ROBrnSON, III, 
with whom Circuit Judge J. SKELLY 
WRIGHT joins. • 

Opinion dissenting in part filed by Circuit 
Judge WALD, with whom Circuit Judges 
HARRY T. EDWARDS and SCALIA join. 

Statement concurring in part and dissent• 
ing in part filed by Circuit Judge HARRY 
T. EDWARDS. 

Opinion dissenting in part filed by Circuit 
Judge SCALIA, with whom Circuit Judges 
WALD and HARRY T. EDWARDS join. 

STARR, Circuit Judge: 

This defamation action arises out of the 
publication of a syndicated column by Row­
land Evans and Robert Novak in May 1978. 
The question before us is whether the al­
legedly defamatory statement.I set forth in 
the column are constitutionally protected 
expressions of opinion or, as appellant con• 
tends, actionable assertions of fact. We 
conclude, as did the District Court, that the 
challenged statement.1 are entitled to abse> 
lute Firsr A~a!:dment ;;ro~~on as ex;res• 
s1ons of opinion. 

I 
Rowland Evans and Robert Sovak are 

nationally syndicated columnists whose col­
umns appear regularly in newspapers 
acrosa the country. According to the com• 
plaint in this case, which was filed by plain­
tiff Bertell Oilman on February 15, 1979, 
an Evans and Sovak column appeared on 
or about May 4, 1978 in The Washington 
Post and other newspapers across the Na­
tion. Complaint TI 5. Attached to the com­
plaint as Exhibit A was a photocopy of the 
column, styled "The Marxist Professor's 
Intentions," as it appeared in The Wash­
ington Post on May 4, 1978.· A copy of 
that column is reproduced as an Appendix 
to this opinion. 

The plaintiff, Bertell Oilman, is a profes­
sor of political science at Sew York Cniver-
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sity. The complaint averred that Mr. OIi­
man "is widely esteemed among his col• 
leagues and enjoys the highest possible 
reputation as a scholar of integrity and a 
teacher." Complaint fl 2. In March 1978, 
Mr. Ollman was nominated by a depart­
mental search committ.ee to head the De­
partment of Govemment and Politics at the 
University of Maryland. The committee's 
recommendation "waa duly approved by 
the Provost of the University and the Chan­
cellor of the College Park campus." Id. 
H. 

With this professional move from Wash­
ington Square to College Park, Maryland 
thus in the offing, the Evans and Novak 
article appeared. Since the years of litig&• 
tion that have followed revolve entirely 
around this single column, we will begin by 
describing its contents in some detail. In 
our description, we will highlight the spe­
cific portions that Mr. Oilman assails aa 
false and defamatory. The column begins 
as follows: 

Vt-nat is in danger of becoming a frivo­
lous public debate over the appointme!lt 
of a Marxist t.o head the University of 
Maryland's department of politics and 
~overnment has so far igno~d :his un­
spoken concern within t:he academic com­
munity: the avowed desire of many polit­
ical activiats to use higher education for 
indoctrination. 

The column immediately goes on t.o state 
that: 

(t]he proposal to name Bertell Ollman, 
Professor at New York University, as 
department head hu generated wrong-

• headed debate. Politicians who jumped 
in t.o oppose Oilman simply for his Marx­
ist philosophy have received a justifiable 
going-over from defenders of academic 
freedom in the press and the university. 
Academic Prince Valiants seem arnyed 
against McCarythite [sic] know-nothings. 

With these opening two paragraphs as 
lead-in, the authors then pose what they 
deemed the pivotal issue in the debate: 
"But neither side approaches the crucial 
question: not Oilman's beliefs, but his in­
tentions. His ~andid writings avow his 

desi.,., to use the dCl#Tr: '7l a., an i11.tt1"V­

ment for preparing what he cal/.s 'the 
rtvolution. ' Vt-nether this is a form 'lf 
indoctrination that could transform the real 
function of a university and transcend lim­
its of academic freedom is a concern to 
academicians who are neither McCarthyite 
nor know-nothing." (Emphaaia added). 

The columnists thus, in the first three 
paragrapha, articulated a view ot what 
should be the central question in what they 
viewed aa a fruitless debate. The authors 
then go on in the next paragraph to state: 
"To protect academic freedom, that ques­
tion should be posed not by politicians but 
by profesaol'II. But profeuol'II throughout 
the country troubled by the nomination, 
clearly a minority. dan not aay a word in 
today's campus climate." 

With this observation, the authol'II turn 
in the following six paragraphs t.o a diacua• 
sion of Mr. Oilman and his writings. Ev­
ans and Novak state that "[w]hile Oilman 
is described in news accounts aa a 'respect· 
ed Marxist scholar,' he ia widely vin,ed in 
hia p-ro/emon a.t a political actii--ut. 
Amid the increasingly popular Martist 
movement in univl!!'Sit:y li!@, he :s ::i3t.:..:?t 
•~-:m philosophic.a., ·fa.--xists. Ratit.er h.e u 
a;. outspoken p-roponmt of ·political 
J.far.ri.fflt. • " (Emphasis added). 

The authors next relate Mr. Ollman's two 
unsuccessful efforts to win election to 
membership on the council of the American 
Political Science Association. In these elec· 
tions. the column states (and appellant does 
not dispute) that Professor Oilman ran as a 
candidate of the Caucus for a New Political 
Science and finished last out of sixteen 
candidates each time. "Whether or not 
that represents a professional judgment by 
his colleagues, as some critics contend. the 
verdict clearly rejected his campaign 
pledge: 'If elected ... I shall use every 
means at my disposal t.o promote the study 
of Marxism and Marxist approaches to poli­
tics throughout the profession.' " 

Evans and Sovak then direct the four 
ensuing paragrapha of the column to a 
summary of an article by Mr. Oilman, entJ· 
tied "On Teaching Marxism and Building 
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the Movement" in the '\Yinter 1978 issue of 
Nev, Political Scinace. Record ("R.") 3. 
In this article, Mr. OIiman claims that most 
student.a conclude his political science 
course with a " 'Marxist outlook.' " The 
authors go on: 

Oilman concedes that will be seen "aa an 
admission that the purpose of my course 
ia to convert student.'I to socialism." 

That bothers him not at all because "a 
con-ect understanding of Marxism (aa in­
deed of any body of scientific truths) 
leads automatically to its acceptance." 
• • • The "claaaroom" is a place where 
the student.a' bourgeois ideology is being 
dismantled. "Our prior task" before the 
revolution, he writes, "is to make more 
revolutionaries." 1 

Moving to a brief discussion of Mr. Oil­
man's principal work, Alienation: Jlarr', 
Concqtion of Man in Capitalist Society, 
the authors described the work as "a pon• 
derous tome in adoration of the master 
(Marxism 'is ·like a magnificiently rich tap­
estry'). Published in 1971, it does not 
abandon hope for the revolution forecast 
by Karl Marx in 1848." This brings the 
~oh1m:"!:sts to t.1-:e '.ast ~tatement soecifical­
:_. ,\lt::im'ie<i in :.;.e c.,;r,;.,J.:nt as defama.c.:r 
ry: 

Such pamphleteering ii hooted at by 
one political 1citnti.st in a major ,a.at• 
em university, wh.oae scholarship and 
reputation as a liberal are well known. 
"Oilman ha,a. no statu., within the pro­
/uaion, but is a pure and simple activ-
iat, " he said. Would he say tiat public• 
ly? "No chance of it.. Our academic 
culture does not permit the raising of 
such questions." (Emphaais added). 

Evans and Novak then brin:: the column 
to a close, indicating in the penultimate 
paragraph that " '[s]uch questions' would 

I. The complaint, while not asserting that any 
quotations in the anicle were maccura1e. al­
leged that the column "is totally false and de• 
famatory ... in that 1t denies his reputauon as a 
scholar and portrays him as a 'political activist' 
who seeks to use the classroom, not for pur­
poses of tcachin1 but rather for ulterior pur• 
poses:· Complaint r 6. In addition. thr o:om­
pla1nt alleged th.at the following charge, among 

include these: What is the true measure­
ment of Oilman's scholarship? Doe1 he 
intend to use the classroom for indoctrina­
tion? Will he indeed be followed by other 
Marxist professors? Could the department 
in time be closed to non-Marxist.a, following 
the tendency at several English universi­
ties?" 

In the column's final paragraph, the au­
thors return to their opening theme that 
"such· questions" as set forth in the previ­
ous paragraph should not be railed by poli­
ticians, even if, u the anonymoua political 
scientist claimed, they cannot be railed 
within the Academy. They conclude the 
column by calling upon academica to ad­
dress these questions: 

Here are the makings of a crisis that, to 
protect its integTity and true academic 
freedom, academia itaelf mutt resolve. 

On May 19, 1978, Mr. Oilman's lawyer 
wrote to Evans and Novak demandinr re­
traction of the allegedly defamatory state­
ments in the column. Letter of I. Silver to 
R. Evans and R. Novak (May 19, 1978). It 
l. This Evans and Novak refused to do. 
On May 8, however, only four days after 
the Evans and Sovak :;cit::- 1 .1ppeared. 
'[i,.e Washington Post pubiisne<i a leer.er 
from Mr. Oilman. In this letter, Professor 
Oilman rejected the allegation that he used 

. the classroom to indoctrinate students and 
set the column's quotations from hia writ• 
inp in what he viewed as their proper 
context. Letter from B. Oilman to the 
Editors of Th, Wa.ahington Poat (May 8, 
1978). It 3. 

The District Court granted Evans and 
Novak's motion for summary judgment, 
concluding that the column simply re­
flected the columnists' opinion and their 
"interpretation of (Mr. Ollman"s] writings." 
Memorandum Opinion at 5.1 Thus, the Dis-

01hers, was falselv leveled: "Oilman concedes 
that the purpose of the course he teaches at Sew 
York Universny is to o:onven student.s to social• 
is~. ' Id. '! 7(!1). 

2. With an eye on RE.ffATEMf.NT (SuoNO) oF Toan 
§ 566. the District Court ellpressly held that the 
expressions of opinion here imply no "underly• 
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trict C.ourt held that the opinion wu abso­
lutely protected by the First Amendment. 
This appeal followed. 

II 

A 
This case presents ua with the delicate 

and sensitive task of accommodating the 
First Amendment's protection of free ex­
pression of ideu with the common law's 
protection of an individual's interest in rep­
utation. It ia a truism that the free flow of 
ideas and opiniona ia integral to OW' dem~ 
cratic system of government. Thomas Jef• 
ferson well expressed thia principle in hia 
First Inaugural Addresa, when the Na­
tion's memory wu fresh with the pusage 
of the notorious Alien and Sedition Acts: 

If there be any among us who would 
wish to dissolve this Union or to change 
its republican form, .let them stand undis• 
turbed as monuments of the safety with 
which error of opinion may be tolerated 
where reaaon is left free to combat it.1 

At the same time, an individual's interest in 
his or her reputation is of the highest or• 
der. Its protection is an eloquent expres• 
sion of the respect hi!ltoncaily .ifforded the 
d .. ~1ty of the ind.ividual 1n An:;lo-American 
iegal culture.• A defamatory statement 
may destroy an individual's livelihood, 

ins false or defamatory statements of fact."' 
Specifically, the court observed: 

No such implic:aiion is apparent. Rather. 
Defendan&a have quoted Plilinufrs writings 
and speeches. and have cited his campaicn for 
election to the coun~il of the American Politi· 

• cal Science Auociation ilS "proof"' that their 
• alleplions are p-owtded in fact. There is no 

evidence that any of the data supponin1 
Evan·s [sic J and Novak's conclusions is false 
or defamatory. Nor is there any reason to 
usume that Defendant1 relied on any other 
evidence in suppon of their contentions. 

Id. 

l. THE CoMPI.En JEmuoN 385 {S. Padover ed. 
1943), quoted i,e Gen: v. Rot.rr w,Jch, Inc., 418 
U.S. 323, 340 n. 8, 94 S.CL 2997, 3007 n. 8, 41 
L.Ed.2d 789 (197•). 

. •· Su Afro-Ammcan Pub. Co.· v. Jaff1. 366 f".2d 
649, 658 (D.C.Cir.1966) (stating that the law of 
libel pro1ects the interesl 1n reputation which is 
"inherent in the essential dignity and wcnh of 
every human being'"). 

wreck his standing in the community, and 
seriously impair his sense of dignity and 
self-esteem. 

The judiciary's task in accommodating 
these competing interests is by no means 
new: at common law, the fair comment 
doctrine bestowed qualified immunity from 
libel actions as to certain types of opinions 
in order that W'l'iters could express freely 
their views about subjects of public inter• 
est.1 However, since Gertz v. Robert 
Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 
L.Ed.2d 789 (1974), the nature of this ac­
commodation haa fundamentally changed. 
In Geru, the Supreme C.ourt in dicta 
seemed to provide absolute immunity from 
defamation a.ctio.na for all opinions and to 
diacem the baaia for thia immunity in the 
First AmendmenL The Court began ita 
an&Jysia of the cue by stating: 

Under the Fint Amendment there ia no 
such thing u a false ideL However 
pemicious an opinion may seem, we de­
pend for ita correction not on the con• 
science of judges and juries but on the 
competition of other ideu. But there ia 
no constitutional value in false stat&­

ments of fact. Neither the int.er:-.::ona: .c 

nor the careiess ~rror matena;iy a.ri• 
vances society's interest in "uninhibited. 
robuat, and wide-open debate on the pub­
lic issues."• 

5. To establish the defeme of fair comment. 1he 
defendant had to show (I) that the published 
criticism wu one of leiptima1e pubhc interest, 
(2) that the criticism was based on facts e11her 
stated or otherwise known to the reader. 1 Jl thal 
the criticism represented the actUAI op1n1on of 
the critic, and (4) that the c:n11c:1sm was no1 
made solely for the pw-pote of c.aus1n1 harm 10 
the person criticized. Su iusTAT"EMVIT tS£COND) 

oF Toars § 606 (1938). Su also C.u-man. ffi,rd•· 
inson v, Pro:,im1r, and the Neg/M:red Fair Cam• 
ment Defense: An Alremanve to '"Ac,,.,,/ .Waiu:1. • 
30 DEPAUL LR.Ev I. IJ (1980). 

6. Gertz v. Robert Welch, Inc., 418 t.:.S. 323, 339-
40, 94 S.Ct. 2997, 3007, 41 LEd.2d ~S9 < 1974) 
(quotin1 New York Times Co. "· S..Jl1va11. J76 
U.S. 254. 270, 84 S.Ct. 710. 720. 11 LE.d :!d bS6 
(1964)). The statement is clearly dlCTtL u "'e 
discuss below, the actual holding of <Am ,.,;u 
that in order 10 prevail in a libel ac:t1on ;:,r.,·ate 
figures did not have to show that .a falw ,1.a1e· 
ment WilS made with actual malice. ~sp,,e •lS 

status as dicta. a majority of federal , : ~:-..,t 

\ 
I 

l 
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(1 J By this statement, Gertz elevated to 
constitutional principle the distinction be­
tween fact and opinion, which at common 
law had formed the basia of the doctrine of 
fair comment.1 Gertz's implicit command 
thus imposes upon both state and federal 
court.a the duty aa a matter of constitution• 
al adjudication to distinguish facts from 
opinions in order to provide opinions with 
the requisite, absolute Fint Amendment 
protection. 1 At the same time, however, 
the Supreme Court provided little guidance 
in Gertz itself as to the manner in which 
the distinction between fact and opinion is 
to be discerned. That, as we shall see, is 
by no meana aa euy a question as might 
appear at first blush. 

cauns. includl111 this one, have accepted the 
statement u controlling law. _Su McBrid, 11, 

M-11 Dow t1nd P#uimr11c.1.1tict1u, Inc., 717 F.2d 
1460. 1464" n. 7 (D.C.Cir.1983); Bou co,,,_ 11. 

Co,vlUMn U,rion. Inc., 692 F.2d 189, 192-9-4 
• (ISi Cir.1982), •ffirm.d on oth,r JrOIUlds, -
U.S.-. 104 S.Ct. 1949, 80 LEd.2d 502 (1984.); 
Hamm,rluad EA~ Inc. 11. Breunoff, 707 
F.2d 33, 40 (2d Cir.). cm. d6niMt - U.S. -. 
104 S.CL 237, 78 LEd.2d 228 (1983); Alli,u 11. 

WJtite. 627 F.2d 637. 642 (3d Cir.), cm. dffliMl. 
449 US. 982, 101 S.Ct. 398, 66 LEd.2d 244 
f ! Q80); Chwch of Sc:.uitoloo 11. C4Zt!., i. 638 
=~:1 :::-2, ::.)6 \;th C.r .. ~8lJ; Orr v. ~rgr.u­
Prw Co., 586 F.2d 1108, 1114 (6th Cir.), cert. 
dntiq, 440 U.S. 960, 99 S.CL 1502, 59 LEd.2d 
n3 (1979); Lr,w II, Time. Inc., 710 F.2d 549, 
552-53 (9th Cir.1913); Ri,ul,y 11. Brt1ndr, 700 
F.2d 1304, 1307 (10th Cir.1983). S. t1lro Nt1• 
tional Fo,urdtltion for C11ncsr RuMrt:lt. Inc. 11. 

Cowtcil of S,tt., Bwineu Bunluu, Inc., 705 
F.2d 98 (4th Cir.). t:ert. deniMt - U.S.-. 104 
S.Ct. 108, 78 L.Ed.2d 110 (1983) (findina th.at 
sta1emen1 th.at chari1y was nor ·•spctpdin, a rea• 
sonable perceni.qe of total incoine on prop-am 
sezvices" wu conl&itulionaUy protected opinion 
on the authority of Grar,be/t Coop.Ntivc Pub­
lish.inf A.uoc:. 11. Bra/•, 391 U.S. 6, 90 S.Ct. 
1537. 26 LEd.2d 6 (1970)). 

The a.nz dictum wu recently quoted with 
approval by the Supreme Coun. See Bos, Co,p. 
"· Co,uum,n UnioPI. Inc., - t:.S. -. 104 
S.Ct. 1949, 1961, 80 LEd.2d 502 (1984). 

7. To be sure, pre-Gertz straws in the wind sug• 
aested that the qualified privilege of fair com• 
men1 had constitutioMI dimension;. Sew York 
Ti'"es 11. Swliwin, 376 U.S. 254. 84 S.Ct. 710, 11 
LEd.2d 686 ( 1964), wa,, of course, the seminal 
case in which 1he Coun first imposed constitu• 
tional constraints on state libel laws by prevent• 
ina public officials from secunng libel \'erdicts 
unless they could prove by dear and convincmg 
evidence that 1he challenaed statemen1 was 
made with knowledge of its falsny or in recltleu 

[2) Indeed, Gertz did not focus on this 
distinction at all. Rather, aaauming with• 
out lengthy diacuaaion that the statement.a 
in that caae could be construed aa sta~ 
menta of fact. the Court held that the plain­
tiff, who waa a private rather than public 
figure, could prove that the statement.a at 
issue there were libeloua upon demonstrat­
ing that they were negligently made.• The 
distinction in our law between public and 
private figures, however, don not directly 
bear on the diatinetion between fact and 
opinion.1• Expruaiona of opinion are p~ 
tected whether the subjeet of the comment 
is a private or public figure. Su lAw v. 
Time, Inc., 710 F.2d 549,555 (9th Cir.1983). 

\ 
disreprd of its truth or falsity. But the Coun 
also intimated in a footnote that the comfflOft­
law doctrine of fair comment wu necessitated 
by the Fint Amendment. u applicable to the 
States by the Fourteenth Amendment. /ti., 376 
U.S. at 292 n. JO. 84 S.Ct. at 732 n. JO. How­
ever. in a case decided only the Term after N,w 
York Tima 11. Sulli~ the Supreme Coun 
seemed 10 reprd u an open question the rela­
tionship between the doctrine of fair comment 
and constitutional imperatives. Garn.so" 11. 

Loru.silln& 379 U.S. ~. "6 n. !0. !5 S.Ct. :09. 
Z17 n. 10. 13 LE.d.1:i :;:5 ·:;M). Gem .. .u 
thus the first decision oy tne Court ta sugest an 
absolute, constitutionally buecl protection for 
opinions. 

L Althou,h Mr. Oilman's claim arises under the 
Diltrict of Columbia common law of libel, sa 
Mcllrid6 v. M-11 Dow, su.p,11. 717 F.2d a1 1461, 
the issue whether the allqedly libelous state• 
ments are protected opinion is to be d~1ded u 
a matter of federal constitutional law. Su. e.1., 
Lr,w 11. Time. Inc., swpr& 710 F.2d at 552-53. 

9. In Gem. many of the statements alleged to be 
defamatory were clearly factual. For instance, 
the anicle at issue seated that Genz had a crimi­
nal record and th.at Genz had been ~ member of 
a panicular radical orpnization. 

10. The imponance of the distinction between 
public and private filures is, of course, th.at in 
order to prevail. public figures must prove by 
dear and convincina evidence tha1 the alleaedly 
defamatory st.atemen11 were made with ltnowl: 
edge of the st.atement's falsity or in reckless 
disrqard of its truth or falsity. whereu private 
figures are required to show only by a prepon• 
derance of the evidence that 1he s1a1emen11 
were negligently made. Compar, Curtis Pu.b­
/i.shinf Co. 11. Butts, 388 U.S. 130. 87 S.Ct. 1975, 
18 L.Ed.2d 1094 (1967), with Cdrtz, supra. 

\ 
l 
' I, .1 
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In a word, Gertz's reuoning immunizes an· 
opinion, not becauae the opinion is aaserted 
about a public figure, but because there is 
no such thing aa a "false" opinion. 

While Gertz is mute with respect to the 
method of separating faet from opinion, 
two Supreme Court cues do provide guid• 
ance in this respect. Old Dominion 
Branch No. 496, National A.uoeiation of 
Letur Camen v. Au,tin, 418 U.S. 26', 94 
S.Ct. 2770, 41 L.Ed.2d 745 (1974); Green­
belt Coo~tiw Publilhing Auociatio,a 
v. Bruter, 398 U.S. 6, 90 S.Ct. 1537, 26 
L.Ed.2d 6 (1970). 11 In utter Cam,n, d• 
cided by the Court on the same day u 
Gertz, three non-union employees of the 
Postal Service were included on a liat of 
names circulated by the Letter Carriers 
union. To the list was appended a well­
known piece of trade union literature at­
tributed to Jack London, which defmed the 
nature of a "scab." Drawing upon Biblical 
references and American history, the defi­
nition ended on the following unflattering 
note: 

The scab selll his birthright, country, 
his wife and his children and his fellow­
men for an unfulfilled promise from his 
employer. 

Esau was a traitor to himself; Judas 
wl.!I a traitor to hia God; Benedict Ar­
nold waa a traitor to hia country; a 
SCAB ia a traitor to his God, his country, 
his family and his clua. 

utter Camn,, 418 U.S. at 268, 94 S.Ct. 
at 2773. Holding this allegedly defamatory 
language to be absolutely protected, the 
Supreme Court reversed a libel judgment in 

l l. Appellant also relia upon a third Supreme 
Coun cue, HwcltituON "'· ho%mire, 443 U.S. 
111, 99 S.CL 2675, 61 L.Ed.ld 411 (1979), as 
authonry in suppon of his argument that the 
statements here are not privilepd opinion. 
Hutchi,uo", however, wu not a cue purponin1 
to shed light on the dichotomy bcrween fact and 
opinion. In Hutchinsorr. the Coun ruled that a 
press release by Senator William Proxmire of 
Wisconsin describin1 a research scientist's work 
in unflauenn1 terms and awardin, the scientist 
the "Golden Fleece" award was not immunized 
by the Speech or Debate Clause. Moreover, the 
Coun determined that the research scientist wu 
not a public figure. The Coun of Ai,peals had 
not dcfinnively ruled on whe1her various state• 

favor of the non-union employees. While 
the Court grounded its decision upon feder­
al labor laws' protection of communications 
in a labor dispute, rather than the Fint 
Amendment, the Court's analysis derived 
from Gmz's proposition that opinions can­
not be false. Id. 418 U.S. at 284, 94 S.Ct. 
at 2781 (citing Gertz, mpra, 418 U.S. at 
339-340, 94 S.Ct. at 3006-3007). To demon­
strate that the union'■ "scab" description 
wu indeed opinion, the Court considered 
both it■ specific linguistic context and its 
broader social setting. The Court found, 
for inst.ance, that the epithet "traitor" in 
the context of a well-known piece of union 
literature wu deployed in a "·looae, figura­
tive sense" and could not be taken for an 
assertion that the identified employees had 
"committ{ed] the criminal offenae of trea• 
son." Id. at 284-85, 94 S.Ct. at 2781. 
Moving to the social context in which the 
statement was made, the Court further not• 
ed that this type of "exaggerated rhetoric 
was commonplace in labor disputes." 
Thus, the Court concluded, readers would 
be alerted by virtue of the broad context in 
which the statement wu made that the 
statement was opinion, not an imp1:~.ation 
of .ictuaJ criminal conduct. la. at ~6. ~4 
S.Ct. at 2782. 

Letur Carrirrr also relied upon Gttt11· 
belt Publishing, mpra. for the proposition 
that the allegedly libelous language must 
be evaluated in its broader context to a.s· 
sess whether a reader would have under­
stood the allegation to be a statement of 
fact. Id. at 284, 94 S.Ct. at 2781. Gree-n· 
belt Publishing was, of course, a pre-Gertz 

ments in the i,ress release were i,rotec:ted by fair 
comment or the opinion privilege, although the 
coun did suggest that the statement that Hutch· 
inson's research was "perhaps duplicative" and 
a statement that implied that Hutchinson had 
made a personal fonune from his research were 
probably not protected by fair comment. 
Hutt:hi,uo" v. Pro%mzre, 579 F.2d 1027, 1035 
(7th Cir.1978). Sothing in either the Supreme 
Coun·s oi,1nion or the Seventh Circuit's op1n1on, 
however. suggests that Senator Proxmire's saie­
ments l~t the research was "nonsense" and 
reflected "transi,arent wonhlessness" would nol 
have been ilven the protection of the opinion 
privilege, if that issue had been reached. 
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case. which may be sNn in retrospect as an 
application of the distiqction between fact 
and opinion subsequently delineated in 
Gertz. [n Grttnbtlt Publishing, a devel­
oper waa attempting to secure zoning vari­
ances to construct high density housing; at 
the same time, the city of Greenbelt, Mary­
land wu trying to purchase land from the 
developer to build a !chool. During the 
coune of these negotiations. some atten· 
deea at a public meetinr characterized the 
developer's negotiating tactics u "black­
mail." The developer thereafter brought a 
succeuful libel suit against a local newsp&• 
per that printed this colorful chan.cteriza­
tion. The Supreme Court reve!"!ed the 
judgment, concludinr that "as a matter of 
constitutional law, the word "blackmail" in 
theae circumstances wu ... -not libel when 
reported." Id., 398 U.S. at 13, 90 S.Ct. at 
1541. The Court noted that the Greenbelt 
newspaper was performinr a wholly "legit­
imate function as a community newspaper" 
and that it "accurately and fully" described 
the developer's negotiating proposals. The 
Court then held that in light of the full 
context of the articles a reader would have 
. understood the "blackmail" characteriza-
•.i:::-. a..s a cr.tic:sm of the .ieveloper'3 negot1• 
atmg tactics rather than as an actual crimi­
nal charge. Under the circumstances, the 
remark waa deemed to be merely "rhetori­
cal hyperbole." Id. at 14, 90 S.Ct. at 1542. 

IJ. The lnfomr11lion Control coun stated that, in 
de1erminin1 whether a statement wu opinion 
or fact, three factors should be analyzed. First, 
the coun stated that "it is established 1-.i words 
are not defamatory unleu they are understood 
in a defamatory sense .... • Thua. the words 
alone are not determinative: the facts surround­
in1 the publication must also be considered. N 

611 F.2d at 783-k. Second. the coun stated 
that "even apparent statements of fact may u­
sume the character of statements of opinion and 
thw be privileaed when made in public debate, 
heated labor dispute, or other circumstances in 
which an 'audience may anticipate effons by the 
panies to persuade 01hen 10 their positions by 
use of epithets, fiery rhetoric or hyperbole .... ' " 
611 F.2d at 784 (quotin1 Gr•gory 11 • • WcDonnell 
DoMfuu co,,, .. 17 Cal.ld 596, 131 Cal.Rp1r. 641, 
644, 552 P.2d 425, 428 (1976)). Finally, the 
coun noted the importance of the langu.:i1e it• 
self: "Where the lanl',l&IC of the statements is 

a 

B 
There is, then, limited but helpful teach• 

ing from the Supreme Court to guide us in 
our inquiry. With largely uncharted seu 
having been left in Gtrtz's wake, the lower 
federal courtl and state courta have, not 
surprisingly, fashioned various approachn 
in attempting to articulate the Gertz-man­
dated distinction between fact and opinion. 
We pause here, briefly, to examine the 
result.a of the efforts of our fellow laborers 
in this new constitutional vineyard. 

Some courts have, in effect, eschewed 
any effort to construct a theory and simply 
treated the distinction between fact and 
opinion aa a judgment call. Sn, e.g., Shiv-
er v. Apalacl&e, Publiahing Co., 425 So.2d 
1173 (Fla.Dist.Ct.App.1983). Other courts 
have concentrated on a single factor, such 
as the verifiability vtl non of the alleredly 
defamatory statement. See, e.g., Hotcl&nrr 
v. Castillo-Puck,, 551 F.2d 910, 913 (2d 
Cir.), cert. drni,d mb. nom. Hotcltnrr v. 
Doubleday & Co., 434 U.S. 834, 98 S.Ct. 
120, 54 L.Ed.2d 95 (1977). s·tm others have 
adopted a multi-factor test, attempting to 
assess the allegedly defamatory propoai-
tion in the totality of the circumstances in 
which it appeared. See. e.9 .. lnfo1"!'P!.::ltia'11 • ·'· 
Control Corp. 11. GeneN Ont Computer 
Corp., 611 F.2d 781 19th Cir.1980). 11 

In formulating a test to distinguish be­
tween fact and opinion, courts are admit• 
tedly faced with a dilemma. Because of 

'cautiously phrased in terms of apparency' or is 
of a kind typically 1enerated in a spirited le1al 
dispute in whicb judgment, loyalties and subiec• 
tive motives of the panics are reciprocally at• 
tacked ind defended in the media and other 
public forums, lhe statement is less likely 10 be 
understood as a statement of fact rather 
than u a statement of opinion." 611 F.2d at 784 
(quoting Grego,., v .. WcDonnell Doug/111, supra. 
17 Cal.Jd 596, lll Cal.Rptr. at 645, 552 P.2d at 
429). 

The Jnfo"""liO#I Conrrol test has been 
adopted in at leut lhree States. See Cole 11. 

Wuringlrouse 81'0tldl:1&1ting Co., 386 Mass. 303, 
435 N.E.2d 1021, 1025. cert. runiui. 459 U.S. 
1037, 103 S.Ct. 449, 74 L.E.d.2d 603 (1982): 
Bums 11. .'rlcGraw,Hill Broadcuting Co.. 659 
P.2d 1351. 1360 (Colo.1983); Fro"' 11. TallaJru. 
see Dcmocrot, Inc., 400 So.2d 52, 57 (Fla.Dist.Ct. 
App.1981). petition denied. 412 So.2d 465 (Fla. 
1982). 
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the richness and divenity of language, as 
evidenced by the capacity of the same 
words to convey different meaninp in dif­
ferent context.a, it ii quite impossible to lay 
down a bright-line or mechanical distinc­
tion. 1' Judicial deciaiona, however, that 
represent mere ad hoc judgment.a or which, 
in contrast, lay down rules of exceuive 
complexity may deter publication of the 
very opinions which the Gertz-mandated 
distinction is designed to protect, inumuch 
as potential speakera or writ.era would, un• 
der such regimes, be at a 1011 to predict 
what court.a will ultimately deem to be 
opinion. While thia dilemma admit.a of no 
euy resolution, we think it obliges ua to 
state plainly the. factors that guide ua in 
distinguishing fact from opinion and to 
demonstrate how these factors lead to a 
proper accommodation between the compet­
ing interest.a in free expression of opinion 
and in an individual's reputation. 

[3] In formulating • thia analysis, we 
agree with the overwhelming weight of 
poet•Gcrtz authority that the distinction be­
tween opinion and fact ia a matter of law. 
Stt, e.g., U'IIJU v. Time, Inc., supra, 710 
F.'.?d at 553: Riule--1 v. Bro..ndt. iOO F.2d 
1304. 1309 (10th Cir.1933); Vrr v. A~­
Pm111 Co., 586 F.2d 1108, 1114 (8th Cir.), 
cert. dmitd., 440 U.S. 960, 99 S.Ct. 1502, 59 
L.Ed.2d 773 (1979). Although the Supreme 
Court haa never direetly addressed this is­
sue, the Court haa clearly ruled that ques­
tions as to other privileges derived from 
the First Amendment, such as the qualified 
privilege u to public officials and public 
figures, are to be decided as matters of 
law. Sn Gertz, mpra, 418 U.S. at 346, 94 
S.Ct. at 3010. Moreover, the predictability 
of decisions, which is of crucial importance 
in an area of law touching upon First 
Amendment values, is enhanced when the 
determination is made according to an­
nounced legal standards and when a body 
of public case law fumishes published ex-

13. For an eloquent statement of the protean 
nature of lanaua1e, see Justice Holmes' much 
quoted ·statement in Tow,e1 "· Eis"a-, 245 U.S. 
418. ~25. 38 S.Ct. 158, 159, 62 L.Ed. 372 (1918): 
"A word ,s nol a crystal. transparent and un• 
chan1ed; ,t is the slun of a livin1 1hou1nt and 

amples of the manner in which these st.an­
darda are to be applied. 

C 
While courts are divided in their methods 

of distinguishing between assertions ot 
fact ana expressions of opinion, they are 
univenally agreed that the t.aak is a dif fi­
cult one. See, e.g., Rin.aley v. Bra11.dt, 
.tupra, 700 F.2d at 1309. To be sure, para­
digm examples of statement.a of fact, on 
the one hand, and paradigm examples of 
expresaiona of opinion, on the other, can be 
contruted. Clearly, in the former catego­
ry are uaertiona that deacribe present or 
put conditiona capable of being known 
through aenae impretaiona. See Goodml& 
v. Watff'hrr Rt111'bliecin-Ammca71, bu:., 
448 A.2d 1317, 1321 (Conn.1982) (citing l F. 
Harper & F. James, Torti§ 5.28, p. 458 a. 
11, § 7 .8, p. 560). It ia rather ha.rd to 
imagine a context in which the st.atemeat, · 
"Mr. Jones had ten drinka at his office 
party and sideswiped two vehicles on his 
way home," could be deemed to be a state­

ment of opinion. At the other extreme are 
evaluaove statementa ref!e'!n.~~ &~ .. ~­
thor's political, moral, or aesthetic •,,ews, 
not the author's senae perceptions. A 
statement such u, "Mr. Jones is a despica· 
ble politician," is a paradigm of opinion. 

It is a fitting illuatration of the complexi· 
ty of language and communication that 
ma.!'\y statement.a from which actions for 
defamation arise do not clearly tit into ei­
ther category. These statements pose 
more subtle problems and are the stuff of 
which litigation ia made. The principal di!· 
ficulty arises from statementa that on first 
analysis seem to be baaed upon percepcons 
of eventa, but are not themselves simply a 
record of those perceptions. Such sta~ 
ments may imply in some contexts the tlt· 

istence of facts not· disclosed by the au· 
thor.u An example of such a sta:.ement.. 

may vary areatly in color and content accord:~, 
to the circumstances and the ume 1n ,.n,cn :t •1 

used." 

14. One commentator labels such su.1emenu .Je· 
duc1ive opinions." Su Keeton. 0.famanon ~,.d 
Frudo"' of rlre ~ 54 Tu.LRE11 1 :?21. : ~ ~0--
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set forth in the R11tat.mrPti (Second) of 
Torta. ia: "~. Jones ii an alcoholic. 1s 
These statement.I obvioualy can be aa dam­
aginJ to reputation u statementa which on 
their face describe p~cular historical 
events. 

[4, 5) The degree to which such kinds of 
statementa have real factual content can, 
of course, vary greatly. We believe, in 
consequence, that courts should analyze 
the totality of the circumstances in which 
the statement.a are made to decide whether 
they merit the abaolute First Amendment 
protection enjoyed by opinion. To evaluate 
the totality of the circumstances of an al• 
legedly defamat.ory statement. we will con­
sider four fact.on in assessing whether the 
average reader would view the statement 
aa fact or, convel"lely, opinion. 11 While 
necesaarily imperfect, these factors will, 
we are persuaded, assist in discerning as 
systematically as possible what constitutes 
an asHrtion of fact and what is, in con­
trast. an expression of opinion. 

First, we will analyze the common usage 
or meanin1 of the specific language of the 
challenged statement itself. Our analysis 
of the specific language under scrutiny will 
be aimed at determining whether the state­
ment haa a precise core of meaning for 
which a conaensua of understanding exista 
~,r ccnveneiy, whe!her the\ sta::ement ;.3 

indeiin1te and ambiguous. S-ee Buckley v. 
Lituli 539 F.2d 882, 895 {2d Cir.1976), 
cert. denied, 429 U.S. 1062, 9'7 S.Cl 785, 50 
L.Ed.2d 777 (1977). Readers are, in our 
judgment, considerably less likely to infer 
fact.a from an indefinite or ambiguous 

SI (1976) (contrastilll evaluative upinions ex­
pressina a value judam~nt and ded~ opin• 
ions purponina to convey information). Rs­
STAffMIHT (SIQ)ND) o, Toan I S66 also attemptl 
10 cateaorize opinions which imply factual alle-
1ations. For a discuaioa of the Ruun..,.Elff 
approach see illfN U D. 

15. RUTATDlllff (SICOND) a, TOllff § 566, example 
3. "A writes to 8 about his nei1hbor C: ·1 think 
he must be an alcoholic.'" 

.16. In determininr whether a statement is fact or 
opinion. a coun is, of course, trying 10 assess 
the averqe reader·s view of the statement rath• 
er than that of either the most slteptical or most 

statement than one with a commllnly un• 
derstood meaning. Second, we will con­
sider the statement's verifiability-is the 
statement capable of being objectively 
characterized as true or false? Stt, e.g .. 
Hotch.nrr v. CaatiLlo-Puch.e, supra. 551 
F.2d at 913. Insofar u a statement lacka a 
plausible method of venfication, a reason­
able reader wiil not believe that the state­
ment hu specific factual content. And, in 
the setting of litigation, the trier of fact 
obliged in a defamation action to asaeu tl1e 
truth of an unverifiable statement will 
have considerable difficulty returnin1 a 
verdict bued upon anythinr but specula­
tion. Third, moving from the challenged 
language itself, we will consider the full 
context of the statement-the entire article 
or column, for example-inasmuch u oth• 
er, unchallenged language surroundinr the 
allegedly defamatory statement will influ• 
ence the average reader's readiness to in· 
fer that a particular statement has factual 
content. Se, Greenbelt Coopff'Gtiw Pub­
lishing Asaociction v. Breilr,, .rupra, 398 
U.S. at 13-14, 90 S.Ct. at 1541; cf. Reatau­
ment (Stcond) of Torti § 563. Finally, we 
will consider the broader context or setting 
in which the statement appeal"S. Different 
types of writing have, as we shall more 
fully see, widely varying social conventions 
which signal to the reader the likelihood of 
a statement's being either fact or opinion. 
See Old Dominion Braiich. ,Vo . .,,J6. S::.• 
tional Asaociation of letter Came-?T v. 
A u,tin, .rupra, 418 U.S. at 286, 94 S. Ct. at 
2782. 

1 
[6) The first factor of our inquiry is to 

analyze the common usage or meaning of 

creduloua reade1'. A few couns. however. have 
aone beyond this obvious propos11ion and stated 
that the averqe reader's view will constitute the 
test of the distinction between fact and opinion. 
Su. 1.1., Mo.shbum v. Collin, 355 So.2d 879, 885 
(La.1977). This formulation of the test, how­
ever, merely restates the problem, su Note, Fact 
and Opinion after Gcni v. Robcn Welch. Inc.: 
n,, Evolution of a Privileg., 34 R~'TCUS LRav. 
81, 105 (1981), and does nor provide the stan• 
dards necessary to avoid the untoward effects of 
unpredictable judicial decisions as to what con­
stitutes fact and what constitutes opinion. 5-• 
supra II B. 
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the allegedly defamat:ory worda them­
selves. IT We seek in thia branch of our 
analysis to detennine whether the alleredly 
defamatory statement hu a precise mean• 
ing and thus is likely to give rise t:o clear 
factual implications.•• A claaaic example 
of a statement vnth a well-defined meanin1 
is an accusation of a crime. To be sure, 
such accusation, are not records of senae 
perception,. Quite to the contrary, they 
depend for their meaning upon aociaJ nor­
mative systems. But thoae nonm are so 
commonly understood that the statement.I 
are seen by the reasonable reader or hearer 
as implying highly damartnr fact&. Poat• 
Gm: courts have therefore not hesitated 
to hold that accuaationa of criminal conduct 
are statement.I "laden with factual con­
tent" that may support an action for def a• 
mation. See, e.g., Cianci v. NN Tima 
Publilhing Co., 639 F.2d 54, 63 (2d Cir. 
1980) (holding that an article which implied 
that the Mayor of Providence, R.I., had 
committed rape and which charged him 
with payinc the alleged victim not t:o bring 
charges was not protected opinion). Even 
a somewhat lesa well defined accusation 
that a "judge ia comipt" has been held 
actionable. Rinaldi v. Holt, Rinehart If 
WiMton, lne., 42 N.Y.2d 1299, 397 N.Y. 

17. We do not. of coune. suggest !hat the four, 
factor analy111 ii to be undenaken in a ripd 
lock-uep fashion. Thus. u will become evident 
below. a lotical aaniq point in applyin, the 
fact-opinion analysis may be the broad social 
context or senin, within which the defamatory 
statement appears (factor "four~) and the lan­
guqc sWTOundin1 the challenpd surementa 
(factor "three"). 

lL Our review of the definileness of the alleiiecl• 
ly'l!efamatory staiement should not be confused 
with the rather curious docuine of "innocent 
construetion. • This doctrine preventa a state­
ment from bein1 found defamatory as a matter 
of law, if it has two or more meanin1s. one of 
which is nondefamatory. The doctrine is ac­
cepted only in lllinois. S.. John v. Tribun• Co., 
24 111.2d 437, 181 N.E.2d 105, 108. cm. dDtiu, 
371 U.S. 877, 83 S.Ct. 148, 9 LEd.2d 114 (1962). 
See generally Comment. Tltc Illinois D«mne of 
ln11oc•nr Construction: A Minority of <me, JO 
t:.CHI LREv 524 (1963). S.. aw McBria v. 
Merrell Dow, supra, 717 F.2d at 1465. 

When we review a statement and find that it 
is indefinite in this context. we are not declarin■ 
that the statement has an innocent meanina, but 
are instead holdin1 1ha1 the statement is so 

S.2d 9-43, 366 N .E.2d 1299, cm dmied, 43-4 
U.S. 969, 98 S.Ct. 51', :-4 L.Ed.2d 456 
(1977). "Corruption," at leut in the con­
text of public service, wu deemed t:o imply 
factual alleptiona of bribery or other offt­
cial malfeasance. 

On the other hand. 1tatementa that are 
"loosely de(mable" or "varioualy interpret• 
able" CAnnot in moat context& support an 
action for defamation. S11 Buekl.6y v. Lit­
t.IL ,up,a, 539 F.2d at 895. In that caae, 
a writer in hia book on the political right in 
the United Stai. accuaed columnist and 

• author William F. Buckley, Jr., of beinc a 
"fellow traveler" of "fuciatl." Noting 
t.hat Mr. Buclcley and the author of thia 
particular tome embraced widely different 
definitiou of "fuciam" and different 
viewa u t:o which journala could be deaenb­
ed u "fuc:ilt,"·the court declined to devel­
op a "correct" definition of thil pivow 
term.•• The Second Circuit held. rather, 
that the uae of such expnaiou "eannot be 
regarded a.a havin1 been pl"OTed to be 
statement.I of fact.a, among other reuona, 
because of the tremendoua imprecision of 
the meanin1 and uaage of these terma in 
the realm of political debate, an imprecision 
which is similarly echoed in the book." 21 

ambiguous th.at the avera,e reader would not 
fillriy infer any specific factual conrent from iL 
Thus. the uatement sbould be c.laui6ed u pro­
tected opinion. 

It. The coun did hold. however, that die follow• 
in& statement wu not constitutionally proftet• 
ed: "Like Wesibrook Pegler, who lied day after 
day in his column about Quentin Reynolds and 
goaded him into a lawsuit. Buckley could be 
taken to, coun by any one of several people who 
had enou1h money to hire competent lqal 
counsel and nothin1 else to do." Bucklly v. 
Uttlll, S"fl"«. 539 F.2d at 895. The coun treated 
this statement as implyin1 th.at Buckley wa.s a 
libeler and found th.at this proposition wu ~pa• 
ble of being proven false. Id. at 896. The 
c:har1e that one hu committed libel, like the 
charge that one hu committed a crime, 1s obvi• 
ously verifiable throuan the submission of evi• 
dence 10 the trier of fact. Su inf,-a lI C 2. 

zo. Of course, we do not hold that the term 
"fascist" cannot be a statement of fact in any 
context. The iuue is obviously not before us. 
But as an illustration of the application of our 
analysis. we observe that if the term were ap, 
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id. at 893. Punuinr a line of analysis ment to determine whether it has a suffi­
similar to that found in B~kLey, the same cientJy definite meaning to convey facts. 
court that held actionable th£ term "cor• 
rupt" concluded that the term ''incom~ 
tent" a.s applied t.o a judge was too vague 
to support a claim of libel. Rinaldi v. 
Holt, Rin,h.art ti Wimton, Inc., supra, 
397 N.Y.S. at 947, 366 N.E.2d at 1303. 

The use of indefinite terms is obV1ously 
not confined t.o the realm of politics and 
public policy. In. Col, v. Westinghoua, 
Broad.ca,ting Co., Inc., 386 Mass. 303. 435 
N.E.2d 1021, cm. dnai,d, 459 U.S. 1037, 
103 S.Ct. 449, 74 L.Ed.2d 603 (1982), the 
Muaachuaetta Supreme Judicial Court held 
that the statement that a reporter had en­
gaged in "sloppy and irresponsible report­
ing'' and had poor reporting technique wu 
to0 "imprecise" t.o support a defamation 
action.11 Similarly, in A.vin, v. Whit,r, 627 
F.2d 637 (3d Cir.), cm denied, 449 U.S. 
982, 101 S.Ct 398, 66 L.Ed.2d 244 ( 1982), 
the former dean of a law school claimed 
that his academic ability and performance 
had been falsely disparaged in the summa­
ry evaluation of the school's first accredita• 
tion report. The summary bluntly stated: 
"[T]he moat important deficiency [ of the 
law school) is an intangible one; there is an 
:i.:ad"!!T'.:c ennui that pervades the institu­
tion. The inte!l~t·.ial sparic 1s missing in 
the faculty and students.'' Id. at 642. Em­
phasizing that the statement itself descri~ 
ed its criticism as "intangible," the Avina 
court classified the statement as an expres­
sion of opinion. 

[7] The straightforward but important 
principle t.o be dra~n from case..- such as 
Buckley, Rinaldi, Col, and Avin, ia that 
in all types of discourse, the courts must 
analyze the allegedly defamatory state-

plied in a history of Italy between 1he World 
Wars and from the contat it was clear that the 
application of the term was to adherents of 
Musaolini, the statement would be defamatory. 
Su Bw:ld., v. LittelL supra, 539 F.2d at 894 n. 
11. Couns, however, must be sensnive to the 
fact that some words that pegan their exutence 
with a definite meanin11 have simply become 
epithets. 

21. The imprecision of the characterization of 
the reponin11 was not the sole factor on which 
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In assessing whether the challenged 
statements are facta, rather than opinion, 
courts should, secondly, consider the de­
gree t.o which the statementa are verifia• 
ble-is the statement objectively capable of 
proof or disproof? See Goodricl& v. Watff'­
bury RtpUblican-A.mencan. supra, 448 
A.2d at 1319; Hotchn,,. v. Ccatillo-Puch-, 
supra, 5Zl F.2d at 913.11 The reuon for 
this inquiry is simple: a reader c&Mot ra• 
tionally view an unverifiable statement u 
conveying actual facta. ~oreover, insofar 
a.s a statement is unverifiable, the First 
Amendment is endangered when attempta 
are made to prove the statement true or 
false. Lacking a clear method of verifica• 
tion with which t.o evaluate a statement­
such a labelling a well-known American 
author a "fascist," se, Buckley v. Littell, 
supra-the trier of fact may improperly 
tend to render a decision based upon ap­
proval or disapproval of the contents of the 
statement, its author, or its subject. 

In making this observation. we imply no 
criticism of a jury's abiiity to find facr.s, if 
facts are ~ be found. The rule against 
allowing unverifiable statement.a t.o go t.o 
the jury ~. in actuality, merely one of 
many rules in t.ort law that prevent the 
jury from : rendering a ~·erdict based on 
speculation. Cf Hobson v. Wilson, 737 
F.2d lat 62 (D.C.Cir.1984) (pennitting First 
Amendment interests to be compensated 
"if they can be conceptualized and if harm 
can be shown with sufficient certainty to 
avoid damages based ... on pure specula­
tion"). An obvious potential for quashing 

Col• relied. Employing the '"fomtario" Corttrol 
test, see sMpra note 12, the coun also rook ac, 
count of the general context in which the state• 
ment appeared. Id. 435 N.E.2d a1 1025. 

22. Su generally I F. HARPEi • • F. Jo4ES. Tous 
§ 5.28 p. 458 n. 11 (defining a factual statement 
as one that relates to an event or state of affairs 
that existed in the past or exists at present and is 
capable of be1n11 known). 
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or muting First Amendment activity looms 
large when juries attempt to assess the 
truth of a statement that admits of no 
method of verification. 

~eedless to say, it will often be difficult 
to assay whether a statement is verifiable. 
Statements made in written communication 
or discourse range over a spectrum with 
respect to the degree to which they can be 
verified rather than dividing neatly into 
categories of "verifiable" and "unverifia• 
ble." But even if the principle of inquiring 
as to verifiability provides no panacea, thia 
approach wilt nonethelesa aid trial judges 
in assessing whether a statement should 
have the benefit of the absolute privilege 
conferred upon expresaions of opinion. 
Trial judges have rich experience in the 
ways and means of proof and so will be 
particularly well situated to determine 
what can be proven. 

3 

In addition to evaluating the precision-in• 
definiteness and verifiability-unverifiability 
of a challenged statement, courts should, 
thirdly, examine the context in which the 
statement occurs. Readers will inevitably 
be influenced by a statement's context, and 
the distinction betwef!n fact and optnion 
ca:! theref;ire be made only m context. ..;,., 
the Supreme Court's opinions in Grembelt 
and Letter Carrin, suggest, the context 
to be considered is both narrowly linguistic 
and broadly social. 

The degree to which a statement is "lad• 
en with factual content" or can be read to 
imply facts depends upon the article or 
col'Fn, taken a.s a whole, of which the 
statement is a part. See lnfonnation 
Control v. Genelia One Computer, ,uprc, 
611 F.2d at 783. The language of the 
entire column may signal that a specific 
statement which, standing alone, would ap-

23. Su also Ri,u/ey 11. Brandt, 100 F.2d 1304 
( 10th Cir.1983). In Rinsley, an au1hor levied 
harsh criticism al one doc1or's me1hod of treat• 
ment. The author slated that 1he doctor had "a 
theory 10 which [he was) willina 10 sacrifice a 
life." Id. a1 1309. In a second pas.sage, the 
au1hor put the ques1ion "What does 11 take 10 
put a stop ta such a man [the doctor)? How 
many more children musl die?" Id. The doc1or 

pear to be factual is in actuality a state­
ment of opinion. An example of the power 
of context to transform an ostensibly factu­
al statement into one of opinion is Grtm­
belt Publilhing. See nipra I A. Becauae 
the local newspaper in that cue had d~ 
scribed the sub1tance of the land develop­
er's negotiating propo11ala, the use of the 
term "blackmail'' to characterize those pro­
posala wu quite plainly to be seen aa an 
expression of opinion.13 

An article or column, however, plainly 
does not have to include a complete set of 
facta t.o make it clear that a statement is 
being used in a metaphorical, exaggerated 
or even fantastic senae. In Myer, v. Bo,­
tM& Magazi'M Co., bu:., 380 Maas. 336, 403 
N.E.2d 376 (1980), the court held aa pro­
tected opinion a magazine's statement that 
a television sporta reporter was "the only 
newscaater in town who ia enrolled in a 
course for remedial speaking." Id., 403 
N.E.2d at 377. Although the statement on 
ita face appean quite factual, the court 
emphasized in it.I analysis that the st.ate­
ment appeared in an article describing the 
best and worst sporta peraonalitiea in a 
series of "one-liners." Id. For instance, 
the court noted that another :!P.!'!" :n •J-.e 

'tc!am members as loo .. mg 'lilce a gare;o:,-:e • 
and that the various descriptiona had corre­
sponding cartoons. The court concluded 
that the average reader would have bffn 
put on notice that he or she wu reading 
opinions, and not being showered with 
facta. ld., 403 N.E.2d at 379. 

Another consideration in this re!lpect. of 
particular relevance to the cue at hand and 
useful in distinguishing between fact and 
opinion, is the inclusion of cautionary lan· 
guage in the text in which the statement at 
issue is found, see !11formatio11 Contro, 
supr11, 611 F.2d at 784 (noting that the 

claimed 1ha1 1he sta1emen1 purponed 10 con\ley 
information 1ha1 he had purposely killed a pa-
11en1 and 1hat other pa1ients were in imminent 
danger of being purposely killed. The court 
reJecled the claim. s1a11ng that the author's actu· 
al descriptions of the doctor's method of trea1• 

men1 and the circumstances of a p.auent's death, 
made 11 clear thal ihese statements cons111u1ed 
the au1hor's opinion. Id. 
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allegedly libeloua statement wu preceded 
by the phtue, "In the opinion of Genesia' 
management" and that this favored treat• 
ing the statement which followed a.a opin­
ion), or framing the statement as an intef'o 
roptory ("Is it not true that ... ?"). The 
rationale typically advanced for this consid• 
eration ia that cautionary language or in• 
tem>ptoriea of this type put the reader on 
notice that what is being read is opinion 
and thus weaken any inference that the 
author posaeuea knowledge of damaging, 
undisclosed facts. Ste Peaa, v. Telt!J"'O,ph. 
Publillaing Co., 121 N .H. 62, 426 A.2d 463, 
465 (1981). In a word, when the reaaonable 
reader encounters cautionary language, he 
tends to "discount that which follows." 
Se, Bu.,,.. v. .',lcGraw-Hill Broadca.ating 
Co., 659 P.2d 1351, 1360 (Colo.1983). 

To be sure, there is authority against 
giving weight to cautionary or interroga~ 
ry lani'Uage. Stating that "(i]t would be 
desuuctive of the law of libel if a writer 
cowd escape liability for accusations of 
crime simply by using, explicitly or implicit• 
ly, the words 'I think,'" Ciann. sup'ftJ,, 639 
F.2d at 64, the Second Circuit in an opinion 
by Judge Friendly rejected the notion that 
cautionary language could immunize an 
otherwise defamatory statement. While 
:·~i~'! F~~r.•~'.•/s ar,.::ner.: ,s • ) t -,11~r.-:~ l: 
:0rce. :t may be ove!"'Sta~ ii appiied out• 
side the type of fact~ before the court in 
Cianci-the accusation of a crime-since 
cautionary lani'Uage is only one of several 
factors to be considered in assessing an 
allegedly defamatory statement.24 Buma 
v. JlcGraw-Hil~ ~pro, 659 P.2d at 1360 n. 
4. When a statement is as "factually lad• 
en" as the accusation of a crime, 'lllhich of 
course was the issue in Cianci,· cautionary 
language ia by and large unavailing to di­
lute the statement's factual implications. 
However, in Statementa less clearly factu• 

24. Sa Note, Fact ""d Opi"io" alt,,. c~rr.z v. 
ROHn Wckn. l"c.: 71tc Evolutiorr of a Privilc1c. 
supra. 34 RUTG£11S L.luv. at 107-108. 

25. Cf. llur•TIMllff (SrcoND) oF TvaTS § 566, com­
ment e (sta1in, th&t "there are some statements 
that are in form sia1emenu of opinion. or even 
of fact, which cannot reasonably be understood 
10 be meant literally and seriously and are obvi• 
ously mere vituperation and abuse·· ). The RE• 

al, cautionary languare may make a more 
substantial difference to the reader's 
understanding. 

What is more, we cannot forget that the 
public has an interest in receiving informa­
tion on issues of public importance even i! 
the trustworthinesa of the infonnation ii 
not absolutely certain. The First Amend­
ment is served not only by articles· and 
columns that purport to be definitive but 
by those articles that, more modestly, raise 
questions and prompt investigation or d~ 
bate. By giving weight on the opinion aide 
of the scale to cautionary and interroptive 
language, courts provide greater leeway to 
journalists and other writers and commen­
tators in bringing isauea of public impor­
tance to the public's attention and scrutiny. 

4 

Besides looking to the immediate context 
of the allegedly defamatory statement. 
courts should examine, finally, the broader 
social context into which the statement fita. 
Some types of writing or speech by custom 
or convention signal to readen or listeners 
that what is being read or heard is likely to 
be opinion, not fact.zs It is one thing to be 
assailed as a com.1pt public •Jf!:cial by Ii 

• • I 
so.apoox or'!tor :.na quite a::otner to oe\ 
labelled corrupt in il research monograph 
detailinr the causes and cures of corrup- i 
tion in public service. This observation : 
reflect.a no novel principle. The Supreme ! 
Court hu expresaly recognized the impor-­
tance of social context when, in finding aa 
an expression of opinion the use of the 
word "traitor" as applied to an employee 
who crossed a picket line. the Court stated 
that "such exaggerated rhetoric waa com­
monplace in labor disputes." letter Carri• 
er,, supTa, .US U.S. at 286, 94 S.Ct. at 
2782.21 

snff.ME.lff does not, however, comment on 1he 
power of other genres of writin1 or speakina to 
influence 1he audience's view of a s1a1ement. 

26. Set 11/so c,.,,,,,,., v . .'rlt:Dorrrrcll Do"fltU Co'7'., 
17 Cal.Jd 596, 131 Cal.Rp1r. b◄ l. 644, 552 P.2d 
-l2S, -U8 (1979) (finding 1ha1 comments made in 
the context of a labor dispuie were likely 10 be 
viewed by the audience as opinion). 



984 750 FEDERAL REPORTER. 2d SERIES 

Similarly, in ,Vyers v. Bo,ton Magazint, 
supra, the Massachusetts Supreme Judicial 
Court was even more explicit in focusing 
upon the reader's understanding of a par• 
ticular type of writing. Emphasizing that 
the "magazine's statement partook of an 
ancient, lively tradition of criticizing, even 
lampooning, perfonners," the court con• 
eluded that the statement that a sportscast• 
er wu attending a course in remedial 
speaking constituted privileged opinion. 
Id.. 403 N.E.2d at 381. In the lampooning 
tradition, the court emphasized, it is well 
understood that "a critic may resort to 
caricature and rhetorical license." Id. See 
alao Pring v. Pmthou.,e, Inc., 695 F.2d 438 
(10th Cir.1982), cm. dmied, - U.S.-, 
103 S.Ct. 3112. 77 L.Ed.2d 1367 (1983) (find• 
ing that the imputation that the plaintiff 
had committed sexual acts on stage at the 
Miss America Pageant could not support a 
libel action when the writing in which the 
statement appeared was clearly a "fanta• 
sy"). 

Courts have, in the same vein, considered 
the influence that other well established 
gen~, of writing will have on t~e average 
~·-:d,-· • -·.-::c·.it.r ·e!tev-ar.c,- :n :his r~ 
~ Je:c, -~::..,e :;-:fore us is i.,c,eo v. Globe 
,Vew,-,,a~r Co., 489 F.Supp. 481 (D.Mass. 
1980). In that cue, the court observed 
that the article containing the alleged defa• 
mations of the publisher of the Mancltnter 
Union-lAader waa situated on the Boston 
Glo~'s editorial page. The court held 
that, in the specific context or setting at 
issu«there, the statement to the effect that 
Mr. Loeb never backed a winner in a presi­
dential election was protected opinion. 
Plainly, the general understanding of the 
nature of the statements on the editorial 
page was relevant to the decision; if the 

27. Su also Nation•/ Assis of Cov't Employees v. 
Central Broodctutin1 Co"7'., 379 Mass. 220. 396 
S.£.2d 996, 1001 (1979), ~en. denied. 346 U.S. 
935, 100 S.Ct. 21S2. 64 L.Sd.2d 788 (1980) (hold­
ing that the charge of communism levied 

• against a union was opinion because the audi­
ence heard the charge on a radio call-in talk 
show called "Sound Off' and would likely have 
regarded it as "pejorative rhetoric"). 

28. The Rurunc111T (SE<:oND) oF To.-rs § 566 pri> 
v1des: 

statement had appeared on the front page 
where news is reported, it would most like­
ly have been treated as a statement of fact. 
See a/Jo National Rifle A.saociation v. 
Dayton Ntw-pa'Pff", Inc., 555 F.Supp. 
1299 (S.D.Ohio 1983) (holding that the 
statement in an editorial that the National 
Rifle Association "happily encourages ... 
murders and robberies" was protect.ed 
opinion). In short, it is well understood 

. that editorial writers and commentators 
frequently "resort to the type of caustic 
bombut traditionally uaed in editorial writ­
inr to stimulate public reaction." Id. at 
1309. Hence, in analyzinr the distinction 
between fact and opinion, the court will 
take fully into account the different aoci&l 
convention& or customa inherent in differ­
ent types of writing." 

D 
After. deciding that a particular state­

ment is opinion rather than fact, couru 
often undertake a second mode of analysis 
before wrapping the statement in the man­
tle of the Fil"!t Ame:c ~:ne!lt's opmic:: :,:;?"".•,1• 

lege. Reiying upon the .Restatemenr (Sec­
ond) of Torta § 566, the courts consider 
whether the opinion implies the existence 
of undisclosed facts as the basis for the 
opinion.• If the opinion implied factual 
assertions, courts have held that it should 
not receive the benefit of First Amendment 
protection as an opinion. 

We have no quarrel with the purpose of 
section 566. As we have already seen, 
categorizing a statement u fact or opinion 
is a difficult task. Many statemenu are 
not simple factual statementa or simple 
opinions, but are statements that an "lad· 

A defamatory communication mav conust of 
a statement in the form of an opinion. but ~ 
statement of this nature is actionable on1v ,f ,1 

implies the allegation of undisclose<I dei~m~­
tor. facts a.s the basis for the op1n1on. 
Th;s section lies at the basis of Chief J ·~clie 

Robinson's dissent. It is our difficulty w1tn :ne 
RurATEMEPIT position, as expressed througnoul 
this opinion, that leads to our d1sagree~ee,t 
with his position. 
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den with factual content." Cianci. supra. 
639 F.2d at 63. The RataU'mfflt ia obvi• 
ously designed to addre11 the problems 
posed by such statements. [n our view, 
however, the tests already articulated are a 
sufficient aid in determining whether a 
st.atement implies the existence of undis­
closed facta. The defmitenesa and verifia­
bility of a statement (factors one and two) 
clearly bear on the ability of a statement to 
carry factual implicationa. The linguistic 
and social context of the statement (factor1 
three and four) will alao influence the aver­
age reader's readineu to infer from the 
statement the existence of undisclosed 
facta. Thua, once our inq_uiry into whether 
the statement ia an uaertion of fact or 
expreuion of opinion hu concluded, the 
factors militatinr either in favor of or 
against the drawing of factual implicationa 
from any statement have already been 
identified. A sepante inquiry into whether 
a statement, already claasified in this pains• 
taking way u opinion, implies allegedly 
defamatory fact.a would, in our view, be 
superfluous. In short, we believe that the 
application of the four-factor analysis set 
forth above, and drawn from the considera• 
ble judicial teachinr on the subject, will 
identify those ~tatementa so "factuaily lad• 
si~ • .:::..t t:,~y 1nou:d not receive ':he benafit 
of the opinion privilege." 

We are fortified in this respect by section 
566's potential, on occaaion, to mislead. 
Comment.a to that section may be taken to 
imply that only the disclosure of facta 
which form the basis of the statement will 
signal to the reader that the author ii not 

. '{ 
29. In support of the proposition that a sei,araae 

§ 566 inquiry is not required, we note dw the 
reporter for the RarATUWIT makes it c:lear that 
the purpose of this portion of the RUT4TIMvrr is 
solely to aid the c:owu in decidina what is 
"mere opinion" under c;.,rz. Su Wade, 1'1r• 
Comm,uricllliw Toru ar1d tlw Fint Ammdmmt, 
48 Miss.LI. 671, 695 (1980). Moreover. the pau• 
city of cues that hold (I) that a statement is 
opinion but (2) that the opinion implies facts. 
suaesu that the ; 566 inquiry is not distinct 
from the general evaluation of whether a state• 
ment constitutes fact or opinion. Many courts 
do not attempt to keep these inquiries distinct, 
su. e.,.. Goodrich v. Watn6u,,. Republican• 
American, Inc., 188 Conn. 107, 448 ,\.2d 1317 
(1982). Indeed, some courts now explicitly em• 

employing an opinion to imply undisclosed 
facta. • To be sure, we fully agree that in 
some contexts statementa should be sub­
mitted to the trier of fact, unlesa the pres­
ence of facta surrounding the statement 
suggests that it ii merely a characteriza. 
tion of those facta and thua ia best clau► 
fled. like the charact.erization in Gttrnbelt 
Publialting, ,upra, aa an opinion. For in­
stance, in the context of a front pare neWI 
story or magazine article, the presence of 
such facta may be the only f aetor that 
would prevent the allegedly defam&tol'f 
statement from being submitted to the 
jury. 

However, in other contexts, u wt have 
shown above, faeton besides tht diael01ure 
of fact.1 are relevant in deterrnininr wheth­
er a statement implies factual alltptiona 
to the reuonable reader. Here, for in­
stance, as we shall discuss more fully, that 
the statements challenged by Profeuor 
Oilman were found in a column on the 
Op-Ed page suggest.a, among other faetors, 
that the statements would be understood 
by the reasonable reader u opinio~ven 
in the absence of full disclosure of facta 
signalling to the reader ~hat :.ie iile~l!dly 
defamatory statement was a charac!.erua• 
tion. [n a word, disclosure of facta in the 
surroundin1 text is not the only signal that 
hard facta cannot reasonably be inferred 
from a statement. We think that our four­
factor test takes account of the insight.a 
provided by section 566, while not rejecting 
the other factors that may signal that a 
statement ia to be read as opinion.JI 

ploy the Information Cor1rrol test. established to 
distinirwsh fact from opinion. su S"'f"ll note 12, 
to determine whether an opinion implies factual 
allegations under § 566. Sa Bunu v . . WcG,aw­
Hi/1 Broadcatir11 Co., sup,a.. 659 A.2d at 1360. 

30, S.• RurATIM£h'I' {S1ECON1>) o, Toim § 566, com­
ment c(4) {statin1 that "[i)f the defendan1 ex• 
presses a deroptory opinion without disc:losin1 
the facts on which it is based, he is subject to 
liability, if the comment creates the reasonable 
inference that the opinion is jusufied by the 
existence of unexpressed defamatory facts"), 

31. Judge Bork would reach the same result in 
this case by employina a methodology which he 
calls a "totality of the c:irc:umstancea• approach, 
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Ill 
(8) Now we turn to the case at hand to 

apply the foregoing analysis. As we have 
seen. Mr. Oilman alleges various instances 
of defamation in the Evans and ·:-;ovak 
column. Before analyzing each such in­
stance, we will first examine the context 
(the third and fourth factors in our ap­
proach) in which the alleged defamationJ 
arise. We will then assess the manner in 
which thia context would influence the av­
erage reader in interpreting the alleged 
defamations as an assertion of fact or an 
expression of opinion. 

From the earliest days of the Republic. • 
individuala have published and circulated 
short, frequently sharp and biting writings 
on issues of social and political interest. 
From the pamphleteers urging revolution 
to abolitionist.a condemning the evils of 
slavery, American authors have sought 
through pamphlet.a and tncta both to stim­
ulate debate and to persuade. Today 
among the inheritors of this lively tradition 
are the columnists and opinion writers 

informed by First Amendment values. Suffice 
it to say that many. although not all. of the 
considerations th.at ltl.ide him are in fact taken 
into account by the methodological approach 
agreed to by the majority of the memben of tr.e 
court. 

We also ncte that aoplication of our ''lur-fac­
tor analysis will arnve a1 the same resulc as that 
reached in the section 566 examples. For in­
stance, example J of section 566 states: "A 
writes to B about his neifhbor C: ·t think he 
must be an alcoholic.' • Section 566 indicates 
that this remark should be submitted to the jury 
as a statement that may imply that "A knew 
undisclO!ed fac:u that would justify his opin­
ion.• 

UndeT our analysis, we would first examine 
• 1he~efiniteness-ambi1Uity of the term "alcohol­
ic." It is clear that. even outside of medical 
usap, this term has a fairly well-defined mean­
ing. ~oving to the verifiability branch of our 
analysis, the statement would appear to be emi­
nently verifiable. Whether A is an "alcoholic," 
as the term is commonly undentood. is capable 
of beinlJ proven true or false through the sub­
mission 10 a trier of fact of evidence of A's 
acuons and conditions at vanous times in A's 
life, coupled presumably with expert testimony. 
Examining the linguistic context, we would note 
that the prefatory words ·•1 think" qualify as 
language of "apparency," which 1n some con-
1e"ts favors 1reaun1 the statement that follows 

whose works appear on the editorial and 
Op-Ed pages of the ~ation's newspapen. 
The column at issue here is plainly part and 
parcel of this tradition of social and politi­
cal cnticism. u 

The reasonable reader who peruses an 
Evans and ~ovalc column on the editorial 
or Op-Ed page is fully aware that the state­
ments found there are not "hard" news like 
those printed on the front page or else­
where in the news sections of the newspa­
per. Readers expect that columnist.a will 
make strong statements, sometimes 
phrased in a polemical manner that would 
hardly be considered balanced or fair else­
where in the newspaper. NatiMtal Rift• 
Aaaociation u. Dayton Ne,npapn-, Ju., 
IUpt"G, 555 F.Supp. at 1309. That propoai­
tion ii inherent in the very notion of an 
"Op-Ed page.'' Because of obvious space 
limitations, it ia also manifest that colum­
nists or commentators will express them­
selves in condensed fuhion without provid­
ing what might be considered the full pic­
ture. Columnists are, aft.er all, writing a 
column, not a full-length scholarly article 

as an expression of opinion. Here, however. 
the statement, u in Cuutei, n,p,w. is so ·...-,11 
defined and verifiable that the lansu,qe of a~ 
parenc:y would be given relatively little we11hJ 
on the opinion side of the scaie. Su ;"'""' :: C 
3. Finally, the social con:e,n ~oes 1101 ·m,litate 
in favor of 1reaun1 the statement u one oi 
opinion because a neighbor would 1enerally be 
thought likely to be in a position 10 repon facu. 
namely that he has been in a position 10 mue 
first-hand observations of A's conduct and de­
meanor. Thus, the statement provided by ex­
ample J of section S66 would. under 1h1s ap­
proach, appear to be factual in nature and thus 
appropriate !o treat as fact and to submn to the 
jury. 

32. There can be no doubt that the Evans and 
:'1/ovalt column appeared on the editorial or Op­
Ed pages of newspapers. The columnists repre• 
sented that their anicle appeared in the ''editon­
al ;ecuon of their clients' newspapers," su 
\temorandum of Points and Authonties ,n Sup­
pon of Defendants' Motion for J udpent on the 
Pleadings or Summary Judpent. at l; ¼'. 
Oilman ne11er disputed this assenion. ~ore-

. o,er, the proposnion that syndiated columns 
on poliucal or social is.sues appear on the edit~ 
nal or Op-Ed pages of newspapers is a propos1• 
tion so generally known that judicial nouc:e ;.in 
lppropriately be taken of it. Sc!, FEo R.E,;u 
20t(b). 

-·--·----------.-... 



• 
OLL)IA."l Y. EV ANS 987 

Cite u 750 F.Jd "'° 11,_.I 

or a book. Thia broad undel"!tanding of 
the traditional function of a column like 
Evana and Novak will therefore predispose 
the average reader to reprd what is found 
there to be opinion.» 

A reader of this partic:ilar Evans and 
Novak column would also have been influ­
enced by the column's express purpose. 
The columnista laid squarely before the 
reader their interest in ending what they 
deemed a "frivolous" debate among politi• 
cians over whether Mr. Oilman's political 
beliefs should bar him from becoming head 
of the Department of Govemment and Poli­
tics at the University of Maryland. rn­
stead, the authors plainly intimated in the 
column's lead paragraph that they wanted 
to spark a more appropriate debate within 
academia over whether Mr. Oilman's pur­
pose in teaching was to indoctrinate his 
studenta. Later in the column, they openly 
questioned the measure or method of Pro­
fessor Oilman's scholarship. Evans and 
Novak made it clear that they were not 
purporting to set forth definitive conclu• 
sions, but instead meant to ventilate what 
in their view constituted the central ques­
tions ra11ed by Mr. Oilman's prospective 
appointment. In the penultimate para­
granh of the colum!l. as w@ have 1ir0 ady 
5"'~n. the a...::.1.cr-5 ~xpre::;s,y ;xJ:ied t.:e fol­
lowing ·•questions:" 

What is the true measurement of Oil• 
man's scholarship? Does he intend to 
use the classroom for indoctrination! 
Will he indeed be followed by other 
Marxist professors? Could the depart• 
ment in time becoff'le closed to non-Man:• 
ists, following the tendency at several 
English universities! 

Prominently displayed in the Evans and 
Novak column, therefore, is interrogatory 
or cautionary language that militates in 
favor of treating statements as opinion. 

33. Of coune, we do not hold that any statement 
on an eclitonal or Op-Ed page is consmutionally 
privileged opinion. While such a rule would 
have 1he advantage of simplicitv and claruy, 1t 
could too readily become a license 10 libel. Cf. 
Cianci v. New Times Publishing Co., supra. 639 

A 

Having reviewed the context of the chal• 
lenged statementa, we tum next to the 
alleged defamation that, in our view, is 
most clearly opinion, namely that "(Oilman] 
is an out.spoken proponent of political 
Marxism." This kind of characterization is 
much akin to the characterization, "fas­
cist." found absolutely protected in Buck• 
ley v. litt,LL supra. This is unmistakably 
a ·'loosely definable, variously interpretable 
statement{ ] of opinion . . . made inextrica• 
bly in the contest of political, social or 
philosophical debate .... " 539 F.2d at 
895. rt is obviously unverifiable. Since 
Mr. Oilman concedes that he is a Marxist, 
s,, Letter of B. Oilman to the Editors of 
Th, WtUJaington Poat (May 8, 1978), R. 3, 
the trier of fact in assessing the statement 
would have the dubious task of trying to 
distinguish "political Marxism" from "non­
political Marxism," whatever that may be. 

Nor is the statement that "[Mr. Oilman] 
is widely viewed in his profession as a 
political activist" a representation or asser­
tion of fact. "Political activist" is a term, 
like "political Marxism," that is hopelessly 
imprecise and indef"mit.e. lt is difficult to 
imagine, much less construct, a means of 
deciding the quantum of political activity 
:ustify~:-:~ dle :a:~! 11 activist.. • ,V~,le .',tr. 
Ollma.n a.rg-.ies that this assertion is defam• 
atory since it impli,s that he has no repu• 
tation as a scholar, we are rather skeptical 
of the strength of that implication, particu• 
larly in the context of this column. rt does 
not appear the least bit evident that "schol­
arship" and "political activism" are gener­
ally understood to be incompatible. More­
over, Evans and Novak set out facts which 
signalled to the reader that ·this statement 
represents a characterization arising from 
the columnists' view of the facts. In the 
paragraph immediately following this state­
ment, the column indicated that Mr. Ollman 
on no less than two occasions finished dead 

F.2d at 64. Even when situated on the editorial 
page 1he s~1ement "Mr. Jones had ten drinks at 
his office pany and sideswiped lwo vehicles on 
his way home" would obviously be construed as 
a factual statement. 
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last among all candidates for election to the 
governing Council of the American Political 
Science Association, when he ran on the 
piatform: "If elected ... I shall use every 
means at my disposal to promote the study 
of Marxism and Marxist approaches to poli­
tics throughout the profession." A reason• 
able reader would conclude that the au­
thors' judgment that Mr. Oilman waa 
"widely viewed aa a political activist" wu a 
characterization bued upon the latter's un­
successful electoral endeavors within b.is 
profession. 

B 
!lrext we turn to Mr. Oilman's complaintl 

about the column's quotations from and 
remarks about his W'l'itings, and specifically 
his article, "On Teaching Marxism and 
Buildinr the Movement." u We note in 
thia respect that even before the appear­
ance of the constitutionally based opinion 

• privilege in Gtrtz, commentary on anoth• 
er's writing was considered a privileged 
occasion at common law and therefore re­
ceived the benefit of the fair comment doc­
trine.,. When a critic is commenting about 
a book, the reader is on notice that the 
~~~le 3 e!'!~;r.rg m ,r~~re:.-10011. an .n­
here:'ltiy subjecti.e enterpnse, and there­
fore realizes that others, including the au-

34. Pol.ITICAL SctEHCE. Winter 1978 at S. R. 3. The 
column also commented upon Professor Oil­
man's book, Au1NAT10N, M.ux's CoNCU!'!ON o, M•N 
IN • C.m.wsr Scx:tETY (1971), calling the volume 
"ponderous" and dismillin, it u "pamphle1eer­
in,.'' These comments are obviously paradigms 
of opinion: Evans and Novak are merely mak­
inat clear their dislike of the book's style and 

• substance. 

3!. Fair comment regardin1 both books and ani­
cles has Iona been recognized. Su Bert 11. 

Pri,u~s • /"Ir. Publislti"I Co.. 54 F .Supp. 79S, 797 
(S.O.N.Y.1943), aff'd, l4l F.:?d 1022 (2d Cir. 
19"4) (s1a1ing 1ha1 when an al.lthor publishes a 
book "he was bound 10 expec:t, with equal 
equanimity, praise or blame directed 11 the 
worit asclr'): Porrs 11. Diu, 132 F.2d 734 (O.C.Cir. 
1942), cert. dt"ud. 319 U.S. 762. 63 S.Ct. 1316, 
87 L.Ed. 1713 (1943). Su g,naally Note, Fair 
Commt"t, 62 H••v L.R1v. 1207 (1949). To be 
sure. the fair comment privile,e for book criti• 
cism was usually occasioned by literary or 
aesthetic cri11cism, but we do not believe the 
result should be different when the crnic llf the 
"'orw. engages in political or social cri1ic1sm. 

thor, may utterly disagree with the critic's 
interpretation.• The average reader fur­
ther understands that because of limita­
tions of space, not to mention those limita­
tions imposed by the patience of the pro­
spective audience, the critic aa a practical 
matt.er will be able to support his opinion 
only by -rather truncated quotationa from 
the book or work under scrutiny. The 
reader ii thua prediapoaed to view what the 
critic writes aa opinion. In this context, 
cowu have rightly been wary of finding 
statementl to be defamatory, unless the 
statementl misquote the author, put worda 
into the author's mouth or otherwise clear­
ly go beyond the realm of interpretation. 

Evana' and Novak'■ 1tatementa about Mr. 
Oilman's article clearly do not fall into the 
category of misquotation ·or misrepresenta­
tion. First, the plaintiff complains of the 
following statement: "Ollman concedes 
that [the fact that moat 11tudentl have a 
'Marxist outlook' after t.aking hia coune] 
'will be seen aa an admiasion that the pur­
pose of my course is to convert !ltudents to 
socialism.'" Tellingly, however, the quot­
ed words are accurately reproduced from 
~!'. O!lman ·s al'!ic!t. See "On T ;-.l.::-:,:'!i{ 

!,farx1srn :;:.a Building the ~ovement·' at 5. 
To be sure, the quotation haa not been 
printed in it.a complete context. 11 But that 

36. Indeed, Mr. Oilman seems to accept the prop, 
osi1ion 1ha1 several interpretations of his wr,un1 
are possible. Su l..enff of B. Oilman to the 
Editors of ni, Wa.rltin,ron Po.rr (May 8. 19-8) 
(sugestin1 that "'the real test of what a teacher 
does 1n class is not what he says about what he 
does (for that allows various inlell)retat1onsJ 
but what he actually does in clus '). R. J. 

37. After the words which are quoted ,n :he 
Evans' and Sovall's colwnns. Profeuor Oilman s 
article continues: 

I c;an only answer th.al in my v,ew- ,1ew 
which denies the fact/vall.le dis11nC'1on-. 
correct understanding of Manism ( u , ndeed 
of any body of scientific 1ruthsl luds au10-
ma1tcally to its acceptance. I hasten 10 add 
tha1 this is not reflected in my gradina ;:,ra.c• 
11ces: non-Manis1 s1uden1s (i.e.. st:.:.: •-,u -...no 
do not yet understand Marxism) do eui u 
well as the rest of the clus f!Ven by :,o"'l"°'' 
professors. (sic) Furthermore. I do no1 .:on­
sider that I 1n1roduce more "poli11cs" ,nto -.,v 

course than do other social science ::,r'Jte'>­
sors. or that I am more interested :~.,-, ,~e, 
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is neith<!r here nor there; the quotation of 
remarlca without the complete context in 
which the remarka appeared is entirely 
commonplace when summarizing a written 
work in a brief space. -we a.re fully aware 
that this practice can be highly irritating 
when the context does not seem fully and 
fairly stated. The balm for the irritation, 
however, cannot be a libel suit. unless tri• 
ers of fact are to sit in editorial judgment.» 

Professor Ollman also objects to the col­
umn's poaing the question, prompted in 
Evana' and Novak's view by Mr. Oilman's 
article, of whether he intended to use the 
dassroom for indoctrination. • As we noted 
previoualy, the column in no wise afftrma• 
tively stated that :Mr. Oilman was indoctri­
nating his students. :Moreover, indoctrina• 
tion ia not, at least as used here in the 
settinr of academia, a word with a well.de­
fined meaninr. To paraphrase Justice Har­
lan in another context, see Cohen v. Cali­
fornia. 403 U.S. 15, 25, 91 S.Ct. 1780, l 788, 
29 L.Ed.2d 284 (1971), what is indoctrina­
tion to one person is merely the vigorous 
expoaition of ideas to another. We there­
fore conclude that the column's statements 
concerning "indoctrination" constitute pro­
tected opinion. 

Mr. Oilman also complains of the state­
ment: "His candid writin~ avow his desire 

.;-;e -:'.:1.Ssroom a.; :in .nS!:l"'.lmer.r. :-1r 

0 ~'!i.~:,~ what he cai'.s the '!'evolution'."' 
This statement, unlike the column's re-

are in convincing students of the con"ectnesa 
of my interpretations. 

31. We note 1hat in this case Mr. Oilman took 
advilln&aae of another recourse. Th• Walt-
1n,tot1 Post publi~ed Mr. OIiman's letter 10 set 
his statements in his article in a fuller conte:iiL 
Sa Letter of B. Ollm~ 10 the Editpn of ni. 
Wahm,ron Post (May 8, 1978). R. 1. 

Of course. at some point the deletion or omi1-
sion of proper context can be so egregious as 10 
amount 10 misquolation. Omitting a negative 
word from a sentence with the result 1ha1 that 
sentence has a meanin1 opposite to that which 
the author intended is a rather clear cut exam• 
pie of a misquotation. 

• The analysis in this portion of the opinion is 
concWTed in only by Circuit Judges Tamm and 
Wilkey and Senior Circuit Judge MacKinnon. 

39. Appellees do not claim that this quotation of 
an anonymous source is protected by the "neu-

marks about indoctrination, is stated with• 
out any interrogatory language to allow 
the reader to discount it as opinion. How­
ever, it is clear from the context that the 
statement represents Evans' and Novak's 
interpretation of Mr. Oilman's wl'itinr. 
And, like the charge of indoctrination, this 
statement does not have a well-defined 
meaning or admit of a method of proof or 
disproof. What to one person ia a patently 
improper use of the classroom for political 
purposes may represent to another no more 
than the imparting of ideas, in the faith 
that ideas have consequences. 

C 

Finally, we turn to the most troublesome 
statement in the column.• In the third-~ 
last paragraph, an anonymous political sci• 
ence professor is quoted as sayinr: "OU. 
man has no status within the profession 
but is a pure and simple activist." The 
District Court interpreted this remark u a 
statement that Mr. Oilman "lack(ed] a rep­
utation in his field as scholar."" Memo­
randum Opinion at 5. 

Certainly a scholar's academic reputation 
among his peers is crucial to his or her 
career. Llke the !)lripat.etic philoso~het"9 

• .1c ,t Greeee, monern scnoiars depc'.ld 
!..i.pon :neir reputation to ena.bie them to 
pursue their chosen callinr. We also ac• 

tral reportage" doctrine developed by the Sec· 
and Circuit. That doctrine protects "the accu­
rate and dispasaionate reporting of ... charps. 
regardless of the reporter's private opinion re­
prdin, their validity." Edwards "· .'1/ario"aJ 
AudMbotl Soci11f;J, Inc.. 556 F.2d 1 lJ. 120 (2d 
Cir.) (reversing a libet judgment against a news­
paper which reported the !llational Audubon 
Society's charges that certain scientists were 
"paid liars"), cert. deni«l sub "0'"- Edwo.rds "· 
N11w York Timu Co .. 434 U.S. 1002, 98 S.Ct. 647, 
54 L.Ed.2d 498 (I 977). The scope of the neutral 
reponage doctrine has no1 been defined, su 
Cia"ci v. ,'1/i,w Tima Publishing Co., supra. 639 
F.2d at 67, and it is uncenain whether the 
doctrine would extend to protea anonymous 
quotes in a column of opinion. Since neither 
the Supreme Coun nor this circuit has adopted 
:he neutral reportage doctrine. we need not de• 
cide that issue here. 
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knowledge that at leaat one pre-Gertz case 
has held that the common-law privilege of 
fair comment does not extend protection to 
remarks which disparage one's status 
among one's peers. Set Cepeda v. Cowlu 
. llaga:ine8 and Broadca.ating, Inc., 328 
F.2d 869 (9th Cir.1964) (holding that, inu,, 
alia. remarks that a baseball player had 
"doghouse status" with the San Francisco 
Gianta' hieran:hy wu not protected by fair 
comment)." 

We are of the view, however, that under 
the constitutionally bued opinion privilege 
announced in Gertz, this quotation, under 
the circumstances before us, is protected. 
A confluence of factors leada us to this 
conclusion. First, as we have stated, inaa­
much as the column appears on the Op-Ed 
page, the average reader will be influenced 
by the general understanding of the func­
tions of such columns and read the remark 
to be opinion. 11 The identical q,uotation in 
a newspaper article purporting to publish 
facts or in an academic publication which 
purported to rate status within a given 
discipline would, of course, be quite anoth­
er matter. But here we deal with state­
ments by well-known. nationally syndicated 
c:iumnl=!t.i on ::1e •j;r,£ ;)ag;; of a ntiwspa­
per, the well-re-~ogniz.eu heme of opmion 
and comment. In addition, the thrust of 
the column, taken aa a whole, is to raise 
questions about Mr. Oilman's scholanhip 

40. But see the dissenlin, opinion of Iudge 
Chamben in that case al'Jl,lina that the state­
ment about Orlando Cepeda'• status was ··a lot 
of ptffle" and cannot suppon a libel action. 325 
~.2d'flt 873. • 

41. Consistent with the point that an Op,Ed piece 
is in it.self ,a signal to the reader th.at what is 
bein1 read is opinion, the Supreme Coun has 
very recently had occasion to remind us that the 
expresaion of editorial opinion "lies at the hean 
of First Amendment protection." FCC v. w,iu 

of Womcri Voten, - U.S.-. 104 S.Ct. 3106. 
3118, 82 L.Ed.2d 218 (1994). Speakina for the 
Coun. Justice Brennan emphasized the editori­
al's crucial role in "arousin," citizens 10 reflect 
on the 1mporun1 iuucs of the day and stated 
that "(p)reserving the free exprcuion of editori­
al opinion .. , is pan and parcel of 'our profund 
nauonal commnment , , , that debate on public 
issues should be uninhibited. robust, and wide• 
open.'" Id. (quotin1 New Yo,-A: Timu v, Su.Iii• 
va1t, 376 U.S. 25-l, 270, 84 S.Ct. 710. 7:!1, 11 
L..Ed.2d 666 ( 1964)). 

and intentions, not to state conclusively 
from Evana' and Novak's first-hand know). 
edge that Professor Oilman is not a scholar 
or that his colleagues do not regard him u 
such . 

Moreover, the anonymous professor's un­
flattering comment appears oniy after the 
columnista expressly state that Mr. Oilman 
is a professor at New York University, a 
highly respected academic institution, a 
fact which provides objective evidence of 
Mr. Oilman's "status." So too, the contro­
versy it.self wu occasioned by Pro!essor 
Oilman's nomination by the departmental 
search committee u chairman of an aca­
demic department at the U Diversity of 
Maryland, a fact stated in the column'a 
opening paragraph which also plainly sug­
gested to the average reader that Profn­
sor Oilman did in fact enjoy some conaide~ 
able statua in academia. Finally in thia 
regard, the column expreuly states that 
Professor Oilman's imminent ucenaioa to 
the departmental chairmanship at :Mary­
land was troubling only to a clear minority 
of academics. Thus, the charge of "no 
status" in this conte:<: would plainly a-cc-?:U' 

to U1e a·,era6-:: rea..:.er to :>,e "rnewr.cai 
hyperbole" within the meaning of Gretn• 
btlt, and which in tum would lead the 
reader to treat the statement as one of 
opinion." 

42. While generally agreeing with the method~ 
logical approach employed here, the dissent 
roes 10 some considerable length to argue that 
the statement is verifiable. such as by conduct• 
ing a poll of all memben of the Amencan 
Political Science Asloc:iation. That, however. is 
most assuredly an extraordinarily burdensome 
and utterly impracticable proc:edure in a field as 
huge and disparate u political science. Indeed, 
the fact that the anonymous statement did not 
puft!On to be linked to any such poll or orher 
systemauc inquiry into Mr. Oilman's repuuuon 
in the politic.al science community sugests that 
the statement wu an expression of opinion. not 
of fact. But at all events, the end result of any 
such poll is cloudy, u Judge Bork mainwns 
and the dissent commendablv aclmits. Indeed. 
the dissent sugests a rather· limued office for 
this son of inquiry, arguinJ rhat a poll or expert 
restimony "could surely establish that Oilman 
enjoys some re,,utation u an aademic schol­
ar. , .. " Dissent at 4 (emphasis m original), 

If that is what a poll could show, there is no 
need euher 10 s.acrific:e Fiest Amendment \',liues 
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We note especially in thia respect that 
the anonymous academician qu,ted in the 
column goes on to say that he would not 
repeat his charge publicly, stating that: 
"[o]ur academie culture •kes not permit the 
raising of such questions." Thus. while 
Mr. Oilman's critic is asserting a proposi• 
tion about Mr. Oilman, he is simultaneously 
implying that, in the contemporary academ­
ic environment, no evidence can publicly be 
adduced to support it. Whether right or 
wrong, this admission by the anonymous 
political scientist would clearly tend to 
make the reader treat this proposition as 
opinion." 

But moat fundamentally, we are remind• 
ed that in the accommodation of the con­
flicting concerns reflected in the First 
Amendment and the law of defamation, the 
deep-seated constitutional values embodied 
in the Bill of Righta require that we not 
engage, without bearing clearly in mind the 

or go to all the expense and trouble of canvass, 
ing the views of thousands of politic:a.l scien1is1s 
from Maine 10 CaliforruL Indeed, the irony of 
the dissen1's approach is that the Evans and 
Sovak column made it crys~ clur to the rea• 
,;enable reader that Oilman does enjoy "some 
• :o:..;.a.uon • :n :he :,011t1ca.: sc1er.c~ commun11v. 
As we have alrcadv 5een, tl:! art1c:e su,es a1 ;:,e 
very outset that Mr. Ollm.an is a professor at a 
distinguished univenity and has been recom• 
mended by a Faculty Search Commillee to chair 
the depanment of a larF and well,ltnown ate 
university. It is. of course, those puling on 
Oilman's creden1ials to step into a presti,ious 
po11 at a maJor universi1y who wou.ld have a 
pressinr and imponant need to examine his 
professionalism and scholarship, as oppoaed to 
the armchair opinion of a soliw-y_ anonymous 
profesaor respondina off the· cuff to a col um• 
nist's inquiry. Those clearly stated indicia of 
professional Nc:cesa and standing overwhelm• 
ingly sugest 10 the reuonable reader that the 
statement is one of rhaorical hyperbole. See 
also concurrinc opinion of Bork. 1., at 33-37. 

The dissent refuses to accept the real-world, 
common-sense conclusion that the siaiement 
was, in context, rhetorical hyperbole, conclud­
ing that 1he anicle Hcould as well be understood 
to ponray Oilman's proimnence as due solely 10 

his vocifcrou.s"e.u .... " Dissen1 at S ( emphasis 
added). Surely this contention is itself unerly 
hyberbolic. An understanding denved from the 
article, fairly read as a whole, that Mr. Oilman 
1s a mere vociferous organ of poliucal Mar:usm 

context before us, in a Talmudic parsing of 
a single sentence or two, as if we were 
occupied with a philosophical enterprise or 
linguistic analysis. Ours is a practical 
task, with elemental constitutional values 
of freedom looming large as we go about 
our work. And in that undertaking, we are 
reminded by Gertz itself of our duty "to 
assure to the freedoms of speech and press 
that 'breathing space' essential to their 
fruitful exercise." Gertz, .!upra, 418 U.S. 
at 342, 94 S.Ct. at 3008. For- the contnc• 
tion of liberty's "breathing space" can only 
mean inhibition of the scope of public dia· 
cussion on matters of general interest and 
concern. The provision of breathing space 
counsels strongly against straining to 
squeeze factual content from a single sen· 
tence in a column that is otherwise clearly 
opinion. u As the Ninth Circuit so succinct­
ly put it, "[t]he court must consider all the 
words used, not merely a particular phrase 

and nothing more is at the least. en1irely fanci• 
ful. In light of the well-known peer review 
procesa by which academic appo1n1men1 and 
tenure decisions are made, the rcuonable read­
er would most reasonably conclude that Oil• 
man, whatever !us poii•ics. enio:,-ec a go...,<lly 
measure of repu1e among scholar, highly famil• 
1ar wnh his work. Ii suspends belief to sugest 
that New York Univeni1y and the Universuy of 
Maryland have taken or proposed 10 take into 
the community of scholarship one whose repu• 
talion wu grounded solely upon his vociferous­
ness. The reasonable reader would. to the con• 
1rary, re,ard the anonymous professor"s state• 
ment as an ex1ravagan1 way of saying that he 
thought Mr. Oilman's work was wi1hou1 mern 
and thal his assessmenl was not unique. 

43, Our use of the anonymous academic's con• 
cession (that no facts can be publicly adduced 
as evidence for his claim) a.s a factor favoring 
the treatment of his criticism as op1n1on 1s simi­
lar 10 the Third Circuit's approach in Allins v. 
White, supra. 627 F.2d at b42. Emphasizina 
that a siatemenl critical of the academic 
streng1h of a school itself admnted th.it the 
criticism was "intangible," the court held that 
the s1a1emen1 was opinion. Sec supra II C l. 

4'. We are also reminded, as this court speaking 
through Judge Bork observed quite recently, 
that "(l]ibel suits, if not carefully handled. can 
1hrea1en journalistic independence." Mt:Brldt v. 
Mc,.,.c// Dow, su.pra. 717 F.2d a1 1460. 
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or· sentence." lnforniation Control Corp. 
v. Gtnem One Computer Corp., avpra, 
611 F.2d at 784.'1 

IV 
The judgment of the District Court is 

therefore 

Affirmed. 

APPESDIX 

The .\larzi.Tt Profeuor's IntentiOftl 

What is in danger of becoming a frivo­
lous public debate over the appointment of 
a Marxist to head the Univel'lity of Mary- • 
land's department of politics and govem­
ment has so far ignored this unspoken con­
cern within the academic community: the 
avowed desire of many political activista to 
use higher education for indoctrination. 

The proposal to name Bertell Oilman, 
professor at New York University, as de­
partment head has generated wrong-head­
ed debate. Politicians who jumped in to 
oppose Oilman simply for his ~arxist phi­
losophy have received a justifiable going­
over from defenders of academic freedom 
in the press and the university. Academic 
Prinve (aic] Valiants seem arrayed against 
McCarythite Lnc 1 knowJ,nothmgs. 

3,_;t r.e!:her side apprbaches the central 
question: not Oilman's beliefs, but his in­
tentions. His candid wri~gs avow his de­
sire to use the classroom as an instrument 
for preparing what he calls "the revolu• 
tion." Whether this is a form of indoctri• 
nation that could transform the real func­
tion of a univel'lity and transcend limits oi 
academic freedom is a concern to academi­
cians who are neither McCarthyite nor 
know-nothinir. 

To protect academic freedom. that ques­
tion should be posed not by politicians but 
by professors. But professors throughout 
the country troubled by the nomination, 
clearly a minority, dare not say a word in 
today's campus climate. 

.-5. We emphasize. however. that we are by no 
means holding that in other c:irc:umstances a 
charge that a person lacks status within his or 
her profession could not solidly provide the 
basis for a dcfamauon action. We conclude 

While Oilman is described in news ac• 
counts as a "respected Marxist scholar," he 
is widely viewed in his profession as a 
political activist. Amid the increasingly 
popular Marxist movement in university 
!if e, he is distinct from philosophical Marx­
ists. Rather, he is an outspoken proponent 
of "political Marxism." 

He twice sought election to the council of 
the American Political Science Association 
as a candidate of the "Caucus for a New 
Political Science" and fmished last out of 
16 candidates each time. Whether or n·ot 
that represents a professional judgment by 
his colleagues, as some critics contend, the 
verdict clearly rejected hia campaign 
pledge: "If elected . . . I shall use every 
meana at my disposal to promote the study 
of Marxism and Marxist approaches to poli­
tics throughout the profession." 

Oilman's intentiona become explicit in 
"On Teaching _Marxism and Building the 
Mo\·ement." his article in the Winter 1978 
issue of New Political Science. Most stu• 
dents, he claima, conclude his coul'le with a 
"Marxist outlook." Oilman concedes that 
will be seen "as an ad.mission that the 
pu~se of my course is to convert st:.:· 
de: , w socialism." 

That bothers him not at all because "a 
correct understanding of Marxism (as in• 
deed of any body of scientific truths) leads 
automatically to its acceptance.'' ~on· 
Marxists students are defined as those 
"who do not yet undel'ltand Marxism." 
The "classroom" is a place where the stu· 
dents' "bourgeois ideology is being disman· 
tied." "Our prior task" before the revolu­
tion, he writes, "is to make more revoiu· 
tionaries. The revolution will only occur 
when there are enough of us to make it." 

He concludes by stressing the impor­
tance to "the movement" of "radical pr,; 
fessors." If approved for his new post, 
Oilman will have a major voice in filling a 
new professorship promised him. A lead· 

only that the statement here is opinion under 
the totalitv of c1rcumstancn in which ,t ip­

peared and in light of our analysis under the 
factors previously set fonh. 

j 
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APPENDIX-Continued 
ing prospect is fellow Marxist Alan Wolfe; 
he is notorious for his book "The Seamy 
Side of Democracy," whose celebration of 
communist China extols the beneficial na• 
ture of "brainwashing.'' • 

Oilman's principal scholarly work. "Al• 
ienation: Man's Conception of Man in Cap­
italist Society," is a ponderous tome in ado­
ration of the master (Marxism "is like a 
magnificently rich tapestry"). Published in 
1971, it does not abandon hope for the 
revolution forecast by Karl Marx in 1848. 
"The present youth rebellion," he writes, 
by "helping to change the worker, of to­
morrow" will, along with other factor,, 
make possible "a socialiat revolution." 

Such pamphleteering is hooted at by one 
political scientist in a major eastern univer­
sity, whose scholarship and reputation as a 
liberal are well known. "Oilman has no 
status within the profession. but is a pure 
and simple activist," he said. Would he 
say that publicly! "~o chance of it. Our 
academic culture does not permit the rais• 
ing of such questions." 

"Such question.,' would include these: 
What is the true measurement of Oilman's 
scholarshi?7 Does he ir:tend to ,.:se the 
~i:i.s3r-,om :or :r.doctr.~:a:.on? v-;;lJ he in­

ilee<i be followed by otner MarxLSt profes• 
sors? Could the department in time be 
closed to non-Marxists, following the tend• 
ency at several English universities? 

Even if "such questions" cannot be 
nised by the faculty, they certainly should 
not be raised by politicians. While d.issatis• 
faction with pragmatism by man, liberal 
professor, has renewed interest in the com­
prehensive dogma of the Marxists, there is 
little tolerance for confronting the value of 
that dogma. Here are the makings of a 
crisis that, to protect its integrity and true 
academic freedom, academia itself must re­
solve. 

BORK, Circuit Judge, with whom WIL­
KEY and GINSBURG, Circuit Judges, and 
~acKINNON, Senior Circuit Judge, join, 
concurring: 

While I concur in the judgment f)f the 
court and in much of Judge Starr's scholar-

ly exposition. I write separately because. I 
do not think he has adequately demonstrat• 
ed that all of the allegedly libelous state­
ments at issue here can be immunized as 
expressions of opinion. The dissents, on 
the other hand, while acknowledging the 
importance of additional factors. seem ac­
tually premised on the idea that the. law 
maices a clear distinction between opinions, 
which are not actionable as libel, and facts, 
which are. In my view, the law as enunci• 
ated by the Supreme Court imposes no 
such sharp dichotomy. Some lower courts 
have assumed, as do some members of thia 
court, not only that this opinion vs. fact 
formula is controlling but that it is gov­
erned, at least primarily, by grammatical 
analysis. I think that incorrect. Any such 
rigid doctrinal framework is inadequate to 
resolve the sometimes contradictory claims 
of the libel laws and the freedom of the 
press. 

This case illustrates that point. It arous­
es concern that a freshening !ltream of libel 
~ctions, which often seem as much de­
signed to punish writers and publications 
as to recover damages :\1r r~s.: :r.pr.e3, 
may th:-eaten the public a::id constitudor:ai 
interest in free, and frequently rough, dis­
cussion. Those who step into areas of pub­
lic dispute, who choose the pleasures and 
distnctiona of controversy, must be willing 
t~ bear criticism, disparagement, and even 
wounding assessments. Perhaps it would 
be better if disputation were conducted in 
measured phrases and calibrated assess• 
ments, and with strict avoidance of the ad 
hominem: bet~r. that is, if the opinion and 
editorial pages of the public press were 
modeled on The Federalist Papers. But 
that is not the world in which we li\·e, ever 
have lived, or are ever likely to know, and 
the law of the first amendment must not 
try to make public dispute safe and com• 
fortable for all the participants. That 
would only stifle the debate. In our world, 
the kind of commentary that the columnists 
Rowland Evans and Robert Novak have 
engaged in here is the coin in which contro­
versialists are commonly paid. 

I 
I 
' t 
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These reflections lead me to conclude 
that Professor OIiman cannot press a libel 

- action. But I do not find it easy to reach 
that result through a blunt distinction be­
tween opinion and fact. which while some­
times useful in just that crude dichotomy, 
is not adequate to the wk here. 

This inadequacy is most apparent in deal• 
ing with what Judge Starr calls "the most 
troublesome statement in the column," that 
concerning Oilman's reputation. It will be 
well to place the statement more comple~ 
ly in it.a context. Toward the end of their 
column, Evans and Novak say this: 

Oilman's principal scholarly work, "Al• 
ienation: Marx's Conception of Man in 
Capitalist Society," is a ponderous tome 
in adoration of the master (Marxism "is 
like a magnificently rich tapestry"). 
Published in 1971, it does not abandon 
hope for the revolution forecast by Karl 
Marx in 1848. "The present youth rebel· 
lion," he writes, by "helping to change 
the workers of tomorrow" will, along 
with other factors, make possible "a s~ 
cialist revolution." 

Such pamphleteering is hooted at by 
one political scientist in a major eastem 
university, whnse sch,c:arship and reptlta• 
.ion as a liberai are WPil known. ··ou­
man has no status within the profession, 
but is a pure and simple activist," he 
said. Would he say that publicly? "No 
chance of it. Our academic culture does 
not pennit the raising of such ques• 
tions." 

Judge Starr's opinion for the majority 
contelfda that. in the circumstances of this 
case and in the context of the column aa a 
whoie, the quoted statement that "Oilman 
has no status within the profession, but is a 
pure and simple activist" qualifies as an 
opinion and so is constitutionally protected. 
The dissent.a, on the other hand. suggest 
that an assertion about one's general repu­
tation is an assertion of fact. If common 
usage were the test, and if we looked at 
t~e sentence standing alone, the dissent's 
characterization would certainly be correct. 
The challenged language is a statement 
that others hold a particular opinion. 

Whether or not they do is a question of 
fact, though, as I will try to show, it is a 
"fact" of a peculiar nature in the context of 
first amendment litigation. If placing the 
bare assertion in question into one of two· 
compartmenta labelled "opinion'' and 
"fact" were the only issue we were allowed 
to consider, 1 would join the dissent. But I 
do not think these simple categories, se­
mantically defined, with their flat and bar­
ren descriptive nature, their utter lack of 
subtlety and resonance, are nearly suffi. 
cient to encompass the rich variety of fac• 
tors that should go into analysia when 
there ia a sense, which I certainly have 
here, that values meant to be protected by 
the first amendment are threatened. 

The temptation to adhere to sharply-de­
fined categories ia undentandable. J • .dgea • 
generalize, they articulate concepta, •l,~v 

enunciate auch things u four-factor ~~ 
works, three-pronged teats, and two-tiered 
analyses in an effort, laudable by and 
larce, to bring order to a univene of un• 
ruly happenings and to give guidance for 
the future to themselves and to others. 
But it is certain that life will bring up cases 
whose fac~ simply caMot be handled by 
P'l~; •• , •,e!'tj1! :-:-'!"!!1~'..u. or at least not 'l-ian• 
dlea ·-.Tc.'; •PY •· onisc.canon and fi:<!ling fer 
the underlymg ·.aJ-4eS· at stake. When such 
a case appean and a court attempta never­
theless to force the old construct upon the 
new situation, the result ia mechanical JU· 
risprudence. Here we face 9uch a case. 
and it seems to me better to revert to first 
principles than to employ categories which. 
in these circumstances, inadequately en­
force the first amendment's design. 

Viewed from that perspective, the st&~ 
ment challenged in this lawsuit. in terms of 
the policies of the first amendment. 1s func· 
tionally more like an "opinion'" than a 
"fact" and should not be actionabie. It 
thus falls within the category the :Supreme 
Court calls "rhetorical hyperbole." Sr!r :;p. 
975-79, infra. l will try to set out :!-:e 
factors in this case that justify appi:ca:..:..:in 
of that concept. 

Because Evans and Novak wrote that an 
anonymous political science professor said 
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he had "no statul" among political 3cien- curtailment of the possibility of criminal 
tists, Oilman want.a to aak a jury to award sanctions; Ga,.,,:.,o,a "· loui.nana, 379 
him $1,000,000 in co11:1pensatory damages U.S. 64. 85 S.Ct. 209, 13 L.Ed.2d 125 (1964); 
and an additional $5,000,000 in punitive and, in Sullivon itself, the construction of 
d:.mages. In the field of journalism. these serious obstacles to private defamation ac• 
are enormous sums. They are quite capa• tions by govemment officials. The cases 
ble of silencinr political commentators for• that came afterward deployed similar ob­
ever. Unlesa the defamation was heinous stacles to defamation actions by "public 
and devastating, the amounts sought are figures," Curtia Publial&ing Co. v. B1dta, 
entirely disproportionate. !fo one would 388 U.S. 130, 87 S.Ct. 1975, 18 L.Ed.2d 1094 
think it appropriate for a state to levy such ( 1967); Rounbloom v. .tletromedia. Inc., 
amount.a u finfl • upon writers for stace- 403 U.S. 29, 91 S.Ct. 1811, 29 LEd.2d 296 
menta of the sort made here. But, under (1971); Gertz, 418 U.S. at 345, 94 S.Ct. at 
current doctrine, lower courts have no way 3009. Thus, we have a judicial tradition of 
of saying that such sums may not be a continuing evolution of doctrine to serve 
sought in libel actions, Gert: v. Rol>ff't the central purpoae of the fll9t amendment. 
Welch, Inc., 418 U.S. 323, 94 S.Ct. 2997, 41 
L.Ed.2d 789 (1974), or, indeed, of saying Judge Scalia'• diuent implies that the 
that damages may not be awarded aa pun- idea of evolving constitutional doctrine 
ishment or that such component.a of com- should be anathema to judge1 who adhere 
pensation u psychological anguish are in• to a philoaophy of judicial restraint. But 
consiatent with the fint amendment when most doctrine ii merely the judge-made au. 
the libel occurs in a public, political dispute. perstructure that implements buic consti­
Tim,, Inc. v. Fi'l"t8tone, 424 U.S. 448, 460, tutional principles. The" ia not at iuue 
96 S.Ct. 958, 968, 47 L.Ed.2d 15' (1976). here the question of creating new constitu• 
Instead, unless we continue to develop doc- tional rights or principles, a question which 
trine to fit first amendment concem1, we would divide members of this court along 
are remitted to old categories which, ap- other lines than that of the d,ivision in this 
plied woodenly, do not address modern case. When there is a known principle to 
problems. be e:-q>lica~ the evolatior. 'lf : .·::ine :s 

:-:-~ .~.ne!"ian pre!u :3 ex:..-::crllinar.ly mey:r.ab,e. J>Jdge:§ ilven stewart1Ship of a 
free and vigorous, aa it should be. It constitutional provision-euch u the first 
should be, not because it is free of i.naecu• amendment-whose core is known but 
racy, oversimplification, and bias, but be- whole outer reach and contours are ill-de­
cause the alternative to that freedom ia fmed, face the neveMnding taak of dis• 
wone than thoae failings. Yet the area m ceming the meaning of the provision from 
which legal doctrine is currently leut ad• one cue to the next. There would be little 
quate to preserve,presa freedom ia the.,.. need for judgn-and certainly no office 
of defamation law, the area in wr.ich thia for a philosophy of judging-if the bound­
action lies. We are ·said to have irrthe first aries of every constitutional provision were 
amendment "a profound • national commit- selt◄vident. They are not. In a case like 
ment to the principle that debate on publie this, it is the task of the judge in this · 
issues should be uninhibited, robust, and, generation to discem how the framers' val­
wide-open." NWJ Yo,.k Timu Co. v. Sulli• ues, defined in the context of the world 
van, 376 U.S. 254, 270, 84 S.Ct. 710, 721, 11 they knew, apply to the world we know. 
L.Ed.2d 686 (1964). That principle hu re- The world chanrea in which unchanging 
suited in the almost total abolition of prior values find their application. The fourth 
restraint.a on publication: .Vew York Time• amendment was framed by men who did 
Co. 11. United Statu, 403 U.S. 713, 91 S.Ct. not foresee electronic surveillance. But 
2140, 29 LEd.2d 822 (1971); .Velrrtuka that doea not make it wrong for judges to 
Pren A1,ociation v. Stuart, 4ZT U.S. 539, apply the central value of that amendment 
96 S.Ct. ZT91, 49 L.Ed.2d 683 (1976); the to electronic invuiona of personal privacy. 

\ 
' 
\ 
I 

l 
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The commerce power was established by 
men who did not foresee the scope and 
intricate interdependence of today's eco­
nomic activities. But that does not make it 
wrong for judges to forbid states the pow­
er to impose burdensome regulations on 
the interstate movement of trailer trucks. 
The first amendment's guarantee of free­
dom of the press was written by men who 
had not the remotest idea of modem form■ 
of communication. But that does not make 
it wrong for a judge to find tht values of 
the first amendment relevant to radio and 
television broadcasting. 

So it is with defamation actions. We 
know very little of the precise intentions of 
the framers and ratifiers of the speech and 
pres■ clauses of the first amendment. But 
we do know that they gave into our kee~ 
ing the value of preserving free expres■ion 
and, in particular, the preservation of politi­
cal expression, which ia commonly concect. 
ed to be the value at the core of those 
c'.auses. Perhaps the framer■ did not envi­
sion libel actions aa a major threat to that 
freedom. I may grant that, for the sake of 
the point to be made. But if, over time, the 
libel action becomes a threat to the cent.~l 
rr.eaD.mg ot' tile firSt amendment. why 
snouid not judges adapt their doctrines? 
Why is it different to refine and evolve 
doctrine here, so long a■ one is faithful to 
the baaic meaning of the amendment. than 
it is to adapt the fourth amendment to take 
account of electronic surveillance, the com­
merce clause to adjust to interstate motor 
carriage, or the first amendment to encom­
pa■I the electronic media? I do not believe 
there ii I difference. To say that such 
matters must be left to the legislature is to 
say that changes in circumstances must be 
pennitted to render constitutional guaran­
tees meaningless. It is to say that not 
merely the particular rules but the entire 
enterprise of the Supreme Court in New 
York Times v. Sullivan wu illegitimate. 

l. Lewis makes clear that, unlike some jow-nal• 
ists, he is not given to reflexive perc:cpuons of 
approac:hina tyranny in every decision that ps 
against the press; nevenheless he writes: 

We must never hesitate to apply old val­
ues to new circumstances. whether those 
circumstances are changes in technology or 
changes in the impact of traditional com­
mon law actions. Sullivan was an in­
stance of the Supreme Court doing precise­
ly this, as Brown v. Board of Educatio1t, 
347 U.S. 483, 492-95, 74 S.Ct. 686, 690-92, 
98 L.Ed. 843 (1954), was more generally an 
example of the Court applying an old prin­
ciple according to a new understanding of a 
social situation. The important thing, the 
ultimate consideration, ia the constitutional 
freedom that is given into our keeping, A 
judge who refUlel to 1ee new threat.a to an 
established conatitutional value, and hence 
provide■ a crabbed interpretation that robs 
a provision of it■ full, fair and resaonable 
meaning, fails in hia judicial duty. ~t 
duty, I repeat, is to enaure that the powers 
and freedom• the framer■ specified are 
made effective in today's circumatances. 
The evolution of doctrine to accompliah 
that end contravenes no postulate of judi­
cial restraint. The evolution I suggest 
does not constitute a major change in doc­
trine but is, aa will be shown. entirely 
consistent with the implications of Sup~me 
C-ourt precedents. : 

W r: now face a need similar to that Jh1ch 
courts have met in the past. Sulliva~ for 
reasons that need not detain us here, seeim 
not to have provided in full meull?'e the 
protection for the marketplace of ideu that 
it was designed to do. Instead, in the paat 
few years a remarkable upaurge in libel 
actions, accompanied by a startling infla· 
tion of damage awards, has threatened to 
impose a self-censorship on the presa which 
can as effectively inhibit debate and criti­
cism as would overt governmental regula· 
tion that the first amendment most certain· 
ly would not pennit. See Lewis, .Vew York 
Timu v. Sullivan Reconsidtrtd: Timt to 
Return to "The Crntrol .Vtaning of tilt 

. First Amendment," 83 Colum.L.Rev. 603 
(1983). 1 It is not merely the size of dam· 

This is an appropriate time 10 think again 
about that grc:at c:.ase [N- Yori Til'ff«s "· 
Sullivan ). It i5 a time of IP'Owin, libel 1i11p· 
11On. of enormous jud,ments and enormous 
costs. The pres.s and as lawyers are deeply 
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age awards but an entire shift in the appli• 
cation of libel laws that raises problems for 
press freedom. See· Smolla, let the Au• 
tho-r 8ftJare: The Rejuvenation of the 
Am,rican Law of libel. 132 U.Pa.L.Rev. l 
(1983).1 Taking such matters into account 
is not, u one diseent suggests, to engage 
in sociological jurisprudence, at least not in 
any improper sense. Doing what I suggest 
here does not require coW'tS to ta.lee ac• 
count of social conditions or practical con• 
siderationa to any greater extent than the 
Supreme Court hu routinely done in such 
caaea u Sullivan. Nor does analysis here 
even approach the degree to which the 
Supreme Court quit.e properly took such 
matters into account in 8T011J'n, 347 U.S. at 
492-95, 7, S.Ct. at 690-92. :Mattera such 
u the relaxation of legal rules about per­
missible recovery, the changes in tort law 
to favor compemation, and the exist.ence of 
doctrinal confusion, aee Smolla, supra. are 
matters that courts know well. Indeed, 
courta are responsible for these develop­
ment.I. 

The only solution to the problem libel 
actions pose would appear to be close judi• 
c1.1.I scrutiny to ensure that cases about 

worried: the protection that they thought wu 
•,1.~· :~r fre-e expression ::'I .\·~ l'•Jr< T.m~ v. 

5i.,;; "'"" -ms to them 10 oe crur:itrnr:.c. 
Some would say that libel actions are a more 
serious threat than ever. Now the American 
press is addicted to self-pity. Althouah it is 
the freest in the world, and freer now than ii 
ever has been, it often cries that doom is at 
hand. But this time even someone as skepti­
cal of press claims as I am musi admit that 
there is something to the concern. 

Id. at 603 (footnote omined). 
. 'C 

Z. Smolla refers 10 "a dramatic proliferation of 
hishJy publicized libel actions brou,ht by well­
known fi,ures who seek, and often receive, stq­
lC!'in1 sums of money.■ Id. at l. He sugests 
some intere11ir1J nuons why libel litiption ha.s 
so suddenly been reinvi,onted: 

I contend that there are four contributin& 
causes 10 the recent rejuvenation of American 
libel law . . . . The first faetor is a new legal 
and cultural senousness about the inner self. 
Ton laws has undergone a relaxation of rules 
that formerly prohibited recovery for purely 
emotional or psychic injury. a doctnnal evolu­
tion that parallels the growth of the '"me-gen­
eration.'' A second factor is the infiltration 
into the law of defamauon of many of the 

types of speech and writing essential to a 
vigorous first amendment do not reach the 
jury.' See Bou Corp. v. Couume,ir Un­
ion of United Stata, Inc., - U.S.-, 
104 S.Ct. 1949, 1965, 80 L.Ed.2d 502 (1984). 
Thia requires a consideration of the totality 
of the circumatances that provide the con­
text in which the statement occura and 
which determine both it.I meaning and the 
extent to which making it actionable would 
burden freedom of speech or presa. That, 
it must be confesaed, ia a balancin1 teat 
and riska admitting into the law an element 
of judicial subjectivity. To that objection 
there are various anawera. A balancinr 
test is better than no prot.eetion at all. 
Given the appellate procesa, moreover, the 
subjective judgment of no ■ingle jud,e will 
be controlling. Over time, u reuona an 
given, the element of 1ubjectivity will be 
reduced. There is, in any event, at thia 
stage of the law'■ evolution, no ■atiafaetory 
alternative. Hard categoriet and 1harply­
defined principles are admirable, if they are 
available, but usually, in the world in which 
we live, they share the problem of abao­
lut.es, of which they are a subgenre: they 

auitudes that have produced a irend in '.O~ 

la·.., ever the ?Ut :,,..·enty years favorinc ccm• 
;iensauon and ris.lr.-spreadinc aoals O\'er fault 
principles in the selection of liabilicy rwes. A 
third cauae of the new era in libel is the 
increuinc difficulty in distin,uishina between 
the informin1 and entenaininc functions of 
the media. The blumnc of this line between 
entenainment and inlormatioo ha affected 
the method and substance of communicacion1 
in imponant ways and hichlilhta the inade­
quacies of the CWTer11 lepl standards aovem­
in, defamation actions. The final factor is 
doctrinal confusion, cauaed in larp pan by a 
pervasive failure 10 accommodate constitu­
tional and common law values in a coherent 
set of standards that is responsive 10 the reali­
ties of modem communications. That doctri­
nal confusion is panicularly 1ellin1 in an envi­
ronment where cultural trends. such as a 
heiahtened concern for the inner self, and 
lep.l trends. such u the trend in ton law in 
favor of strict liability, both work a,ainst the 
ideals of free expression. 

Id. at 11. 

3. Since most libel plaintiffs demand a jury. as 
OIiman did. I discuu the problem 1n the context 
of jury trials. I doubt the pTOblem would be 
greatly mitipted 1f the factfinder were a jud1e. 
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do not stand up when put to the test of 
hard cases. In the process of "balancing," 
I will state my reasons fully so that it may 
be judged whether they are rooted ade­
quately in central first amendment con• 
cerns and so that guidance may be given as 
to how I think cases should be decided in 
the future. 

Two general considerations lead me to 
conclude that Professor Oilman should not 
be allowed to try his case to a jury. First, 
the state of doctrine in this area, if not 
precisely embryonic, ia certainly still devel­
oping. Nothing in case law that ia bindinr 
upon this court requires us to ignore con­
text and the purposes of the fint amend• 
ment and, instead, to apply a rigid opinion­
fact dichotomy and to define the compart­
menta of that dichotomy by semantic analy• 
sis. Indeed, the Supreme Court hu indi­
cated that we are not to do that. See pp. 
975-79, infra. We are required, there­
fore, to continue the evolution of the law in 
accordance with the deepest rationale of 
the first amendment. Second, the central 
concerns of the first amendment are impli­
.::i:.eo in Uus case so that a damage award 
would have a heavily inhibiting eifect upon 
the journalism of opinion. On the other 
hand, the statement challenged, in practical 
impact, ia more like an expression of opin­
ion than it is like an assertion of fact. It is 
the kind of hyperbole that must be accept­
ed in the rough and tumble of political 
ar&'1+ment. 

I. 
It is plain, I think, that the opinion-fact 

dichotomy is not as rigid as the various 
dissents suppose. There ia no need to be­
come caught up in a debate about the true 
nature of the allegedly libelous statement 
in terms of that dichotomy. The formalis­
tic distinction between the two would be 
binding on us, sitting as an en bane court, 
only if the Supreme Court had required it. 
The thought that the Supreme Court haa 
required it rests upon what I believe to be 
a misapprehension of dicta in Gertz v. Rob­
ert Welch, Inc .. 418 U.S. 323. 94 S.Ct. 2997, 
41 L.Ed.2d 789. The facts of that case are 

important, if only by contrast with other 
cases, to an understanding of still-evolving 
doctrine in this area. Plaintiff Gertz was a 
lawyer who represented the family of a 
youth killed by a policeman in civil litiga­
tion against the policeman. In his capacity 
as counsel, Gertz attended the coroner's 
inquest but otherwise did nothing more 
than press the civil suit. The defendant, 
which published a monthly magazine. ran 

• an article that portrayed Gertz as "an ar­
chitect of the 'frame-up' " against the po, 
lice officer, implied that ~rtz had a 
lengthy criminal record, called him a "Le­
niniat" and a "Communist-fronter," and 
identified him u an official of an organiza­
tion that advocated violent aeizUN of the 
government. 418 U.S. at 326, 94 S.Ct. at 
3000. None of thia wu true. The Court 
introduced ita diacuaaion of the goveminr 
considerations with an observation that 
was not necessary to the decision: 

We begin with the common ground. t"n• 
der the Fint Amendment there is no 
such thing aa a false idea. However 
pernicious an opinion may seem. wfl! ,1~ 
pend for its corre-:~ )ft ::ot ,,n ~-:e -=~•~· 
science of judges and juries but on the 
competition of other ideas. But there is 
no constitutional value in false state­
ments of fact. Neither the intentional lie 
nor the careless error materially a.d· 
vances society's interest in "uninhibited., 
robust. and wide-open" debate on public 
issues. New York Times Co. v. Sulli­
i•an, 376 U.S., at 270 (84 S.Ct. at -:'21]. 
They belong to that category of utteranc­
es which "are no essential part of any 
exposition of ideas, and are of such slight 
social value as a step to truth u,at any 
benefit that may be derived from u,em s 
clearly outweighed by the soci.al mterest 
in order and morality." Chapiuuky i·. 

New Hampshire, ·315 U.S. 568. 572 ~62 
S.Ct. 766, 769. 86 L.Ed. 1031] (19421. 

/d., 418 U.S. at 339-40, 94 S.C~ at 3007 
(footnote omitted). 

In Genz, it was obvious that most of :..'?e 
assertions that were the subJect 'J! ~~e 
action purported to be flat statemenca oi 
fact. The two statements that m1gnt args.i· 
ably have been statements of opinion ...,·ere 
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that Gertz wu a "Leninist" and a "C-Om- tion was a constitutionally protected state­
m11nist-fronter." 418 tl.S, at 326. 94 S.Ct. ment since here the word "blackmail" was 
at 3000. The Court did not discuss their no more than "rhetorical hyperbole, a vig• 
proper categorization. But as Judge. orous epithet used by those who considered 
Friendly said in Ciant:i v . . Veu, Times Pub- Bresler's negotiating position extremely 
l'ishing Co., 639 F.2d 54, 61 12d Cir.1980), unreasonable." Id., 398 U.S. at 14, 90 S.Ct. 
these assertions must have been "deemed at 1542. The context in which the words 
sufficiently 'factual' to support an action appeared was such that no reader cr"Jld 
for defamation," since the Supreme Court have thought that Bresler was charged 
remanded the case for jury trial. with a crime. 

For this reason, it is instructive to com­
pare the C-Ourt's treatment of an even more 
clearly "factual" assertion in Greenbelt 
Cooperative Publishing Assot:iation v. 
Bresler, 398 U.S. 6, 90 S.Ct. 1537, 26 
L.Ed.2d 6 (1970). Plaintiff Bresler, a real 
estate developer and builder, engaged in 
negotiations with the City Co11ncil of 
Greenbelt. Maryland, for zoning variances 
so that he could build high-density housing 
on land he owned. Simult.a,neously, the city 
was trying to acquire another tract of land 
from Bresler to construct a high school. 
The concWTent negotiations gave each side 
bargaining leverage. Bresler, of course, 
could vary the price for the tract depending 
on the city's attitude toward the variances. 
A newspaper accurately reported the public 
debate at city council meetin~s at which 
:., r·s !legotiat:r:.g dem.1.::c:s w~re ~'='" 
nounced as "biackmail." Bresier sued, 
alleging that the articles imputed a crime 
to him. The Court held that this denuncia• 

4. The statement read in full: 
'"The Scab 

"After God had finished the rattlesnake, the 
toad. and the vampire, He had some awful 
substance left wuh whic:h He made a sco.b. 

"A scab is a 1wo-leged arumal \iith a c:orlt• 
screw soul, a water brain, a c:ombinaUon 
bac:ltbone of jelly and aJue. Where others 
have beans, he carries a tumor of rotten 
princ:ipla. 

"When a scab c:omes down the street. men 
turn their backs and Angels weep in Heaven, 
and the Devil shuu the gates of hell 10 keep 
him ouL 

"No man (or woman) has a ri1nt 10 scab so 
lon1 as there is a pool of water 10 drown his 
carc:asa in. or a rope long enough to hang his 
body with. Judas was a gentleman c:ompared 
wilh a scab. For betraying his Master, he had 
charac:ter enough 10 hang himself. A scab has 
not. 

"Esau sold his binhright for a mess of pol• 
tage. Judas sold his Savior for thiny p1ec:es 

The analytical approach of Brnler waa 
reaffirmed in Old Dominion Branch No. 
.S9G, National Auociation of Letter Carri• 
en v. Austin, 418 U.S. 264, 28&-86, 94 
S.Ct. 2770, 2781-82. 41 L.Ed.2d 745 (1974), 
a case argued and handed down on the 
same days as Gertz. In Lettn- Carri,n, a 
union newsletter, Carrier's Comer, publish• 
ed the names of those, includinr plaintiffs, 
who had not joined the union under the 
heading "List of Scabs." Just above the 
list the newsletter printed a particularly 
derogatory definition of the term "scab" 
attributed to Jack !Andon which included 
the statement that a scab was "a traitor to 
his God, his country, his family and his 
class." 4 The Court quoted the reasoning 
of Bre&ler about the meaning imparted by 
conr.cxt and :hen sa,d: 

It is similarly impossible to believe that 
any reader of the Carrier's Comer would 
have understood the newsletter to be 

of silver. Benedict Arnold sold his country 
for a promise of a commission in the British 
Anny. The scab sells his binhnght, country, 
his wife, his children and his fellowmen for 
an unfulfilled promise from his employer. 

"Esau was a traitor 10 himself: Judas was a 
traitor 10 his God; Benedict Arnold was a 
traitor to his country; a SCAB is a traitor 10 
his God. his country, hts family and his claa." 

utter Camltrl, 418 U.S. at 268, 94 S.CL al 2773. 
The decision in Lcrrer Co.rri1tr1 wu not bued 

on the first amendment bu1 rather on the pro­
tection that the federal labor laws extend to 
communications made in the course of a labor 
dispute. 418 U.S. at 283 n. 15. 94 S.Ct. a1 2781 
n. 15. Nevenheless, the Coun's interpreiation 
of the labor laws relies heavily on first amend• 
men1 defamauon cases. including Gerri. Id. a1 
282-86, 94 S.Ct. at 2780-82. lt therefore seems 
correct 10 regard uner Carriltrl u a funher 
explication of 1hose cases. 
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charging the appellees with committing 
the criminal offense of treason. As in 
Bresler, Jack London's "definition of a 
scab" is merely rhetorical hyperbole, a 
lusty and imaginative expression of the 
contempt felt by union members towards 
those who refuse to join. 

418 U.S. at 28~6. 94 S.Ct at 2782 (foot• 
note omitted). 

A comparison of Gertz. on the one hand, 
with Bruler and Letter Carriers, on the 
other, indicates the actual st.ate of the law. 
The fact that the epithets "I..A!ninist" and 
"Communist-fronter'' were deemed action­
able, while the epithets "blackmail," 
"scab," and "traitor'' were not, demon• 
strates that, when it comes to flrst amend• 
ment analysis, the Supreme Court does not 
employ a simplistic opinion-fact dichotomy. 
A statement that, on its face and standing 
alone, sounds like an assertion of fact may 
not be actionable. Context is crucial and 
can tum what, out of context, appears to 
be a statement of fact into "rhetorical hy­
perbole," which is not actionable. Thus, it 
is clear that the Supreme Court, in the 
service of the first amendment, employs a 
test which ?"e'lUires ,:onside!"lltion ,)f t.he 
r.ou.iity of ~:-,e circumstances in which a 
statement appears.' 

Courts other than the Supreme Court 
agree that conte:rt may make non-action• 
able statements that are facially assertions 
of fact. Thua, the Ninth Circuit has said 
that "even apparent statements of fact 
may usume the character of statements of 

5. · nit shadinp of particular words may be im­
ponant. too. Thou,h G.,rz assumed that "Le· 
ninisi• and •eommunist-fronter" were action­
able, in Bwldey "· Littell, 539 F.2d 882, 894 (2d 
Cir.1976), cm. dDri.,,J, 429 U.S. 1062, 97 S.Ct. 
785, 50 LEd.2d 777 (1977), it was held that the 
accusation that William F. Buckley, Jr .. is a 
"fascist" wu a constitutionally protected stale• 
ment of opinion. and in lhc panel decision in 
chis ase, Oilman v. EvtUU, 713 F.2d 838, 850 
(O.C.Cir.). NL en bane rr-nUII. No. 7C.-2265 
(Oct. 6, 1983), the statement tha1 Oilman ia a 
--~1an.ist" was held a constitutionally protected 
sta.tement of opinion. In one sense. these state­
men1s were as factual as 1h01e beld actionable 1n 
Gffrz. but the terms "fascist" and "Marx.ill" have 
been so bandied abo1.1t in debate that their mean­
ings have blurred. We now usu.ally hear those 
terms .as merely blanket denunciations of thow 

opinion. and thus be privileged, when made 
in public debate, heated labor dispute, or 
other circumstances in which an 'audience 
may anticipate efforts by the parties to 
persuade others to their positions by use of 
epithets. fiery rhetoric or hyperbole.' " fn. 
formation Control Corp. v. Genelia One 
Computer Corp., 611 F.2d 781, 784 (9th 
Cir.198O). Moreover, "the test to be ap­
plied in determining whether an allegedly 
defamatory statement constitutes an ac­
.tionable statement of fact requires that the 
court examine the statement in its totality 
in the conte:rt in which it was uttered or 
published." Id. at 784. It is not unusual 
to protect false statement.a of fact where, 
becaUH of the context, they would have 
been understood as part of a satire or 
fiction. In Myer, 11. Bo,ton Ma.gazi'M Co., 
380 !du1. 336, 403 N.E.2d 376 (1980), a 
magazine called the plaintiff the "wont" 
sports announcer in Boston and stated that 
he wu "enrolled in a course for remedial 
speaking." Holding that the distinction be­
tween opinion and fact is a question of law, 
the court said the statement, in context, 
was one of opinion and would reasonably 
be •ir.der.1t.t"Xi ':D ~•J:rll;@!!t that the ~'aintiff 
.; r.,:~ ~ .., ~ ~.- : 1.:nr::::.~.;; Jl sucn a ooursc. 
~0-J :, :.;._u ~- ,73. The remarlc.s about 
plaintiff appeared in a series of categoriza­
tions of various people as the best and 
worst in their fields. As the court noted, 
the "pervasive mood" was one of "rough 
humor." Id., 403 N.E.2d at 377. See 
Pring v. Pen.tholl.le lnterna.tiona.l. Ltd., 
695 F.2d 438, 443 {10th Cir.), cert. denied, 

with whom the speaker strongly disagrees and 
who are, respectively, to the nght or to the left of 
him on the political spectrum. They h.ave be· 
come equivalent to saying that a person's polili• 
cal outlook is not respectable. The terms used in 
Genz. however, carry the stron1 flavor that the 
person so described is subject to Communis1 
Party discipline. That impuiation was strongly 
reinforced by the false alleplion that Genz was 
an official of an or1anizauon that advocated 
forcible seizure of the govemment .as well as by 
the context 1n which these charges were made: a 
series of articles. of which that on Genz was one, 
that claimed there was ".a nationwide conspiracy 
to discredit local law enforcement agencies .and 
ere.ate in their stead a national police fon:e Qpa• 

ble of supponing .a Communist dictatorship ... 418 
U.S . .al 325, 94 S.Ct. at lOOO. 
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- U.S.-, 103 S.Ct. 3112, 77 L.Ed.2d the decisions or other courts there is no 
1367 (1983) (in fictional account false mechanistic rule that requires us to employ 
statement of facts coflstitutionally protected hard categories of. "opinion" and "fact':­
"obviously a complete !antasy"). • defined by the semantic n~ture of the indi-

I trust I have said enough to demon- vidual assertion-in deciding a libel case 
strate that in Supreme Court decisions and that touches upon first amendment values. 7 

6. ll should be noted that a number of scholars 
have sharply criticized 1he utility of the opinion­
fact dichotomy both at common law and in 
various lower coun opinions applyin1 Gc!"z. 
One respected commentator indicated that "[nlo 
t.uk undertaken under the law of defamauon 1s 

any more elusive than distinguishin1 between 
the two." R. Sack. LibeL Slanur, and R,lacuJ 
Probl,ms 155 (1980). Another concedes that the 
opinion-fact distinction has "proved 10 be a 
moSI unsa1isfactory and unreliable one. difficult 
10 draw in practice." W. Prosser, Handboolc of 
rlu Law of Tons 820 (4th ed. 1971). This view 
is echoed by Wigmore who finds "no VJnue in 

any lesl bued on the mere verbal or logical 
distinc:tion between 'opinion' and 'fact.'" 7 J. 
Wigmore, £~, § 1919, at 14 (J. Chadbourn 
rev. ed. 1978). Wigmore goes on 10 observe: 

In the first place no such distinction is scien• 
1ifically possible.... As soon as we come 10 
analyze and define these terms for the pur­
pose of that accuracy which is necess.ary in 
legal rulinp, we find that the distinction van­
ishes.... If then our notion of the supposed 
firm distinction between "opinion" and "fact" 
is that the one is eenain and sure, the other 
not, surely a just view of their psychological 
relations serves 10 demonstrate that in strict 
truth nothing is cenain. Or :f ·41e orefer :he 
-;-....~~~Hon of 5ir G.C. Le""'LS t.1a.t :~e ~C$t tS 

-... '-ether "doubt can reasonably eiust," then 
cenatnly it must be perceived that the multi• 
pie doubts which ouJht 10 ex1s1 would exclude 
vast masses of indubitably admissible testimo, 
ny. Or if we prefer the idea that Mopinion• is 
inference and fact is "original percei,tiont 
then it may be undentood that no such di• 
1inc1ion can scientifically be made, since the 
processes of knowledge and the sources of 
illusion are the same for both. 

Id. at 14-16. ln sum, the opinion/fllct Mdistinc­
tion, without more, primarily fumilha vque 
familiar terms into which one can pour whale"/• 
er meanin, is desired.• Titus. Scacemffll of Fact 
V,mu St•t•morr of Optrrion-A Sp11riow Dis­
pMIC i,r Fair Commmr. 15 Vand.LRev. 1203 
( 1962). For an excellent dilCU&llon of the defi­
ciencies of the opinion/fact distinction su 
Franklin & Bussel. "17t• Plainriff's Burdar irr 
Def•1'Ul.tiolt: Awa,.,._ and Falsiry, 25 Wm. & 
Mary LRev. 825. 869-85 (198'). This article 
sugesu that a major purpose served by 1he 
dichotomy concerns the relauve ease of proof of 
libelous satements. Su i"fra at 983-86. 

Scholarly criticism of the opinion/fact dis­
tinction is not surprisin1 since even at common 
law a significant minority of jurisdictions reJect-

ed the opinion-fact dichotomy as unworkable 
and gave more weight to the question whether 
the public interest in free discussion wu impli­
cated. Annot., 110 A.LR. ,12. 435 (1937); Col., 
man v. Mtu:IAJtrrOl'I, 78 ~ 711, 98 P. 281 
(1908); Sltively v. Rw:ortl P'MblislriltJ Co., 185 
Cal. 565, 198 P. 1 (1921). This view wu well 
stated by the Alaska Supreme Coun in PN17on 
v. Fairbarrlr.l P'Mbwltblf Co., 413 P.2d 711 (Al­
ka 1966): 

The distinction between a fact statement and 
an opinion or commenl is io tenuous in most 
instances, that any attempt to disun,wsh be­
tween the two will lead 10 needlesa confusion. 
The basis for the privilep ia that it is in the 
public interest that there be reasonable free­
dom of debate and dilCUSlion on public i• 
sues. One should not be detened from speak­
ing out throu1h the fear that what he lives as 
his opinion will be construed by a court u 
inferrin1, if not actually amoun1in1 10, a mia­
s1a1emen1 of fact. 

Id. at 714 (footnote omitted); see l F. Harper I& 
F. James, Tons§ 5.28. at 458 ( 1956). The Pea,. 
so" coun ultimately protected a.s privileged, un­
less actual malice were shown, an editorial al• 
tack on syndicatccl columnist Drew Pearson in 
which it was said 1h11 an anom-mous ,oileague 
of Pear,on s had summed up Pearson·, r~!)Ut.· 

1:on in Washington by calling h1r.: ·'the garbage 
man of the founh estate." 413 P.2d at 717. The 
parallel between Pearson's ease and Oilman's is 
obvious. 

7. Justices Rehnquist and White have indicated 
as much in their dissent from the denial of 
ceniorari in Mislca,,J/cy v. Olcloho1'UI. P'Mbli.sJtinr 
Co., 654 P.2d 517 (Okla.), cm. dmwl. 459 l/.S. 
923, 103 S.Ct. 235, 1, LEd.2d 186 (1982) (Rehn­
quist, J .. dissen1in1), In that cue. the Justices 
sugest that the Supreme Coun of Oklahoma 
erred in relyin1 on a ripd opinion/fact dichoto­
my 10 determine the truth or falsity of an al­
legedly libelous statement. 459 U.S. at 924. 103 
S.Ct. at 236, dnn1 654 P.2d at 593. The Justices 
expressed concern that the Oklahoma coun may 
have misapprehended the reach of the Supreme 
Coun·s dicta in Gc!,n and believed itself bound 
10 apply 100 rigid a constitutional standard. 
They favored grantin, certiorari 10 make clear 
that the ~n:. dicta should not be applied me• 
chanically given the • 'rich and complex history' 
of the common law's effon 10 deal with the 
quesuon of opinion." Id., 459 U.S. at 925, 103 
S.Ct. at 236. 

In .i.tislr.a,,slr.y, Justices Rehnquist and White 
appear 10 have cmicized the lower couns' appli-
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We must tum instead to the totality of the 
circumstances of the case to determine 
whether a statement may be actionable. 

II. 
There are several factors that convince 

me Oilman cannot maintain this action. 
These considerations are • of the type that 
the Supreme Court and other courts have 
deemed important: the danger to first 
amendment freedoms and the functional 
meaning of the challenged statement as 
shown by its context and its qualities aa 
recognizable rhetorical hyperbole. The fac­
tors here are: Oilman, by his own actions, 
entered a political arena in which heated 
discourse was to be expected and muat be 
protected; the "fact" proposed to be tried 
is in truth wholly unsuitable for trial, 
which further imperils free discussion: the 
statement ia not of the kind that would 
usually be accepted aa one of hard fact and 
appeared in a context that further indicated 
it was rhetorical hyperbole. 

A. 
Plaintiff Oilman. as will be shown, placed 

himself in the political arena and became 
the subject of heated political debate. That 
fact has significance in two ways. The 
fL.--st, a.nd more conventional, point is that 
the existence of a political controversy is 
part of the total context that gives mean­
ing to statement.a made about Oilman. 
When we read charges and countercharges 
about a person in the midst of such contro­
versy we read them as hyperbolic, as part 
of the combat, and not u factual allega­
tions whoae truth we may assume. It will 
be· sJn. u the events are recounted, how 
true that ia in Oilman's case. 

My second point is less conventional, 
though by no means ruled out by case law 
as a next step in the evolution of doctrine 
in this troubling field. It is this: in order 
to protect a vigorous marketplace in politi­
cal ideas and contentions, we ought to ac• 

Qtion of the opinion/fact dichotomy because 
they believed too much protection was be1n1 
liven to cenain statements of opinion. This 
case illustrates a different failin1 of the mechan-

cept the proposition that those who place 
themselves in a political arena must accept 
a degree of derogation that others need 
not. Because this would represent a fur­
ther development of the law I have argued 
it more fully than the first ,point. But it is 
not necessary t.o accept this proposition in 
order to accept the rint point, that political 
controversy is part of the context that 
tends to show that some apparently factual 
assertions should be treated as rhetorical 
hyperbole and hence as opinions. 

It is common ground that the core func-
. tion of the fll'St amendment is the preserva­
tion of that freedom to think and speak as 
one pleuea which ia the "meana indispens­
able to the discovery and spread of political 
truth." W1&itnq v. Califiwnia, 2'74 U.S. 
357, 375, 47 S.Ct. 641, 648, 71 L.Ed. 1095 
(1927) (Brandeis, J., concurring). Necea­
sary to the preservation of that freedom, of 
coune, is the willinpeu of those who 
would speak to be spoken to and. u in this 
case, to be spoken about. This is not al­
ways a pleasant or painlesa experience, but 
it cannot be avoided if the political arena is 
to remain as vigoroua and robust as the 
first amendment and the nature of our 
polity require. 

.,..~ ·:..-,e '.ike dtiB, ~ereiore. 
one oi ~ .. 1: ....-.... , .JT;portant cons1derauons ..s 
whether the person alleging defamation 
haa in some real sense placed himself in an 
arena where he should expect to be jostled 
and bumped in a way that a private pel'M)n 
need not expect. Where politics and ideas 
about politics contend, there is a first 
amendment arena. The individual who de­
liberately enters that arena must expect 
that the debate will sometimes be rough 
and personal. This would not be true of a 
political scientist who confined himself to 
academic pursuits and eschewed political 
proselytizing. Such a person might legio· 
mately expect that, should columnists for 
some reason become interested in him. any 
criticism levelled would stick close to his 

istic application of the Ccrz dichotomy. Here 
we have a statement of rhetorical hYl)erbole 
which is not easily encompassed in rigid c.a1ego­
ries labelled either "opinion" or "fact." 
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work, and that, if assertions were made tion aa a teacher to indoctrinate the young 
about his reputation, they would be action• with hia political beliefs. 

able if false. It was thus inevitable that when Oilman, 
But Oilman has, as is his undoubted who was a political figure, put himself for• 

right, gone well beyond the role of the ward as a candidate for the chairmanship 
cloistered scholar, and he did so before of the department of politics and govern• 
Evans and Novak wrote about him. As the ment at the University of Maryland ~here 
column recounts, and its literal accuracy in would be a public political controversy. 
these respects is not challenged, Professor But more took place, both upon Oilman's 
Oilman wu an active proponent not juSt of initiative and the initiatives of others, that 
Marxist scholarship but of Marxist politics. confirmed his status aa a figure in a politi­
He wrote an article called ''On Teaching cal arena before the Evans and Novak col­
Marxism and Building the Movement," umn appeared. 
which uaerted that his classroom wu a 
place where the students' "bourgeois ideol- A hot public controversy erupted the day 
ogy is being dismantled," that his endeavor after Oilman's nomination for the chair­
was to "make more revolutionaries," and manship of the department wu disclosed. 
that "radical professors" are important to Among the participants in the dispute, 
"the movement." His book approved the which wu extensively covered by the news 
"youth rebellion" as helping make possible media, were the Republican Acting Gover­
"a socialist revolution.'' Twice he put him• nor of Maryland. two members of the uni• 
self forward for election to the council of versity's board of regents, a state senator, 
the American Political Science Association, a member of the Prince George's County 
campaigning on the promise that, "If elect- council, the associate general secretary of 
ed • • • I shall use every means at my the American Association of Univenity 
disposal to promote the study of Marxism Profeuon, the Washingu>n Post columnilt 
and Marxist approaches to politics through- Richard Cohen, and the three Democratic 
out the profession." It was plain that Oil- candidates for governor.• Oilman's nomi­
man was a political activist and that he saw nation thus became an issue i.!'l ~!':e 1978 • 
1-:~ i~aciemic post as. among ')ther ~r.lnirs • .1 ~!a.ryland gubernatorial :-ace. The debate 
- ~ans of advancmg his pollocal guais. about his nomination and politics received 
Thia ia contl'Oversial behavior for an aca• 

nationwide press coverage. demic, no matter what political creed he 
espoused, and wu bound to raiae for de- In the midst of this controversy, Oilman 
bate the question whether he used his posi- announced that he had begun to market a 

a. The day after \he news of Oilman's nomina, 
tion appeared in a student newspaper al the 
universiry, reporters from the 1ea,eral press 
asked Maryland's Actin1 Governor~ Blair Lee 
about the maner at his weekly news conference. 
According 10 a story in The WashiD110n Post of 
April 21, 1978, Lee questioned the wisdom of 
appointin1 a Marxist u dcpanment head at a 
public institution. Even before Lee spolte. two 
memben of the univeniry's board of regents 
had publicly objected to the appointment, and 
an assoc:ia1e profe110r who was also a Prince 
Georp's Coun1y councilman was quoted as say­
ina, "there's 1oing 10 be a lot of political reac­
tion and public discussion." Lee said the le,is­
lature might react by artempting to cut the uni­
versity's budpt and said that one state senator 
had lodged a formal. complaint with him ~i>out 
the nomination. 

On April 22, 1978, The Washington Post re• 
ported that the associate 1eneral secretary of the 

American Association of University Professors 
had wnnen to Lee 10 urge that he stop m1erfer­
in1 in Ollm~·s nomination, arawna that aca­
demic qualifications, not personal ideolOI)', 
should be disposi1ive. The followina day, April 
23. Richard Cohen's column in The Washinaton 
Post 1001 the mauer up and argued that the 
principle of aademic freedom required that 
Oilman's politics be treated as in-elevant 10 his 
nomination. On April 27, a Post story said that 
three Democratic candidates for aovemor had 
cnticiZed Lee for interferin1 with an academic 
institution. An aide 10 one of 1hem was quoted 
as sayin1 that Oilman wu a "aolden issue." 
The story stated that "Academic freedom and 
Lee's right 10 make such remarks have been 
debated at Baltimore forums and Mon1aomery 
County coffee ldatches all this week. The IU· 
bernatorial race bu found its first real contro­
versy." 
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new board game called "Cla.sa Struggle," 
which he said he had been working on for 
seven years. He said, "This game will give 
our people [a] view of how our society 
works, and for whom.'' Players represent• 
ing workers moved a little hammer around 
the board; those representing capitalista 
moved a little top hat. Players moved to 
the final confrontation-revolution. "'Not 
a violent overthrow,' Oilman emphasized, 
'but a structural change.'" The Wash• 
ingtOn Post, Apr. 28, 1978. The Evans and · 
Novak column appeared on May 4. 

The president of the university reject.ed 
Oilman's appointment, and The Waah­
ingtOn Post, in an editorial generally crit­
ical of the decision, said: "A teacher's poli­
tics may be his own busineaa, but it be­
comes a legitimate criterion by which to 
judge his appointment when it calls into 
question his classroom intentions. ln re­
cent weelca, Mr. Oilman's public statements 
have not made his case more appealing. 
To many, his remarks have suggested that . 
he is in fact more interested in polemics 
than in political science.'' The Washington 
Post, July 23, 1978, at C 6, col. l. 

The im;,ortant r-. 'nt about all of this is 
that Oilr:-,an was r,v~ simpiy a scnolar who 
was suddenly singled out by the presa or 
by Evans and Novak. Whatever the merits 
of his scholarship, he was also a political 
man who publicly tried to forward his polit• 
ical goals. He had entered the political 
arena before he put himself forward for 
the department chairmanship. That candi­
dacf. merely widened the area within which 
he wu known and railed for debate a topic 
of legitimate political concern, a debate 
which his further actions fueled. That be­
ing so, he must accept the banging and 
jostling of political debate, in ways that a 
private person need not, in order to keep 
the political arena free and vital. 

Oilman may not be required to accept the 
same degree of buffeting that a candidate 

• for a major office must. but when he chose 
to become a spokesman for Marxism to be 
implemented politically, when he stated 
that his teaching effectively converted stu• 
dents to Marxism, wh~n he stated that ne 

wanted to spread Marxist approaches to 
politics throughout a profession of teachers 
and writers, when he stated that he fa. 
vored revolution by· structural change, 
when he marketed a game designed to 
teach the general public about class strug• 
gle, and when he stood for an office that 
would extend his influence over teaching 
and writing, and hence over the develop­
ment of the political views of the young­
when Professor Oilman chose that path he 
became a figure in whom the public might 
legitimately be interested, and about whose 
intentions and profeuional status public 
questions might legitimately be raiaed. In 
a word, when he did thoae things, Ollman 
entered a first amendment arena and had 
to accept the rough treatment that arena 
affords. 

The concept of the public, political arena 
that l have employed baa at least some of 
the same functional characteristics as the 
concept of a person who is a public figure 
for limited purpoaea. That similarity may 
prompt the objection that the public figure 
concept applies only to distinguish between 
negligence and actual malice :::.:r ;;;~.":.· 
of liability. That is. oi course. an ac,:~ :-i:.c: 

statement of current doctrme, but i know 
of no case holding that the concept may not 
be put to the use proposed, to assist in 
deciding· how much public bumping a per­
son must accept as a risk of the controver­
sies he chooses to engage in. 

Two of the dissenting opinions (Wald and 
Scalia, JJ.) maintain that commenc.ary 
about public figures is already adequately 
protected by the actual malice requirement 
of New York Timu v. Sullivan. Accord· 
ing to this view, there is no reason to go 
beyond Sullii•an and accord greater first 
amendment protection to some false politi· 
cal statements made knowingly and with 
actual malice. But the Supreme C,ourt has 
already placed the law in precisely the pos· 
ture to which the dissent object.a. ~rt:, 
of course, means that a statement charac· 
terized as an opinion cannot be actionable 
even if made With actual malice and even if 
it severely damages the person discussed. 
In such circumstances, society must depend 
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upon the competition of ideu to correct tion but surely one to which the concept of 
pernicioua opiniona rather than on "the con• a public figure or a political individual is 
science of judrn and Juries." relevant. Indeed, thourh the law has not 

Bralff' and lettn- Came,-, make the yet had occasion to consider this point, 
point even clearer. In both, apparent fac- Americana have a kind of common under­
tual aasertions-in Braler that plaintiff standinr or social usare that runa alon1 
engared in "blackmail"; in Letter Cam,.,., these lines. The United Stat.es hu just 
that plaintiff• were "scabt" and "traitona" been throurh an int.ense political campairn. 
-were held not actionable because, in con- In this hirhly charred atmosphere, many 
text. the reader would take them not aa cruel and damaging things were said about 
..,.rtiona of fact but u viroroua hyper- various candidates for major political of• 
bole. In neither cue did the Court inquire fices. Some of the st.atementa made may 
about actual malice. It assumed that even well meet the law's standardl for actual 
if these statementa were made with actual malice-reckleu disregard for the truth of 
malice, they were protected because the the matter aaaerted. Examplet will no 
context in which they appeared alerted the doubt spring to mind. Yet if the statement 
reader that the st&t.ementa were not to be is of the sort that we recognize u rhetori­
read u factual alleptiona. Thus, the Su- cal hyperbole, we would be utonilhed and 
preme Court baa obviously recognized that hirhly diaapprovinr if the defamed candi­
the actual malice requirement of Sullivan date brought an action for libel. We es• 
doea not always provide adequate protec- pect people who engage in controversy to 
tion and the Court hu provided the addi- accept that kind of statement u their lot. 
tional protection that the fnt amendment We think the fU'lt amendment demandl a 
requires. hide that tough. As I have said. Oilman 

In this respect. I am doing no more than may not be required t.o be as thick-skinned 
following Supreme Court precedent. As I as a candidate for major political office but, 
said at the outset of this subsection, part of as a political man, he shares some of the 
the context here ia the existence of a vigor- same responsibility. I do not say that thil 
ou1 political controversy that Oilman him• point alone is sufficient to decide the C&M. 

self fuelec:i 1nd which condition.a •be w3y 1 !:~t it W'!1gns, and, I tt:nk, ·..-eigh.; • •- •. 
reader understands the kind oi cnarge that on the side of holding the sr£tement not 
Evana and Novak related. actionable. 

Judge Wald's dissent objects that mak• 
ing the distinction between a penon who 
hu stepped int.o the political arena and one 
who haa not ia a task too bafflinr for 
judges. The aniwer is that this ia exactly 
the tuk that judges must perfo"' in decid­
ing whether a person hu become a public 
figure. 

But I have surrested, though it ia not 
essential to my result, that the law con• 
sider the existence of political controvenay 
and the concept of a political arena in an 
additional way. That concept could be 
used to set a kind of de minimi.t level for 
rough st.atementa about persona who enter 
a fint amendment arena and become, in 
essence, public figures for limited pur­
po1e1. Thia ia a different spectrum from 
that of the actual malice-negligence diatinc-

But, in any event. it is indisputable that 
tlua swirlinr public debat.e provided a 
stronr context in which charges and coun• 
tercliarps should be assessed. In my 
view, that context made it much less likely 
that what Evans and Novak said would be 
regarded u an aaaertion of plain fact rath­
er than u part of the judgments expressed 
by each side on the merits of the proposed 
appointmenL 

a. 
Particularly troubling in a fnt amend­

ment context is the kind of fact that is 
proposed for trial and. on either side's de­
mand. jury detennination. Here it ia well 
to recur to one of the functiona of the 
rough division between opinions and facts. 
It is relatively easy to litigat.e a false state-
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ment of fact: it may be impossible to prove 
or disprove an opinion. Courts of law may 
reasonably limit their dockets to questions 
which they are competent to resolve. Ac­
cordingly, the opinion-fact division serves a 
purpose by confining the category of ac­
tionable s~tements to those which lend 
themselves to competent judicial resolution 
of the truthfulneu of their content. 
Viewed from that juridical perspective, the 
statement in question here is qualitatively 
more like an opinion than a fact. It ia 
simply not fit for jury detennination. 

The evidence ii mounting that juries do 
not give adequate attention to limit.a im­
posed by the first amendment and are 
much more likely than judges to find for 
the plaintiff in a defamation case. It is 
appropriate for judgea, therefore, to take 
cases from juries when they are convinced 
that a statement ought to be protected 
because, among other reuona, the isaue it 
presents is inherently unausceptible to ac­
curate resolution by a jury. As the Su• 
preme Court said in Bo.e Corp. v. Con­
sumers Union of United State,, Inc., .....:. 
t:.S. -, 104 S.Ct. 1949, 80 L.Ed.2d 502, 
appeilate couru must :ndependently e:cam• 
lne '..ne recc·ra m :"!nt amendment cases :.o 
ensure that conatltutional values are not 
endangered. ''The requirement of indepen• 
dent appellate review . . . reflects a deeply 
held conviction that judges-and particular­
ly members of [the Supreme] Court-must 
exercise such review in order to preserve 
the precious liberties established and or­
dainl!lf by the Conatitution." Id., 104 S.Ct. 
at 1965. The underlying principle, it seems 
to me, requires judges to decide when al­
lowing a case to go to a jury would, in the 
totality of the circumstances. endanger 
first amendment freedoms. That danger is 
overwhelming when the issue ia of the sort 
presented here. 

The issue the dissent.I would have tried­
the political science academic community's 
opinion of Professor Oilman's stature as a 
political scientist-is inherer.tly incapable 
of being adjudicated with any expectation 
of accuracy. One dissent (Wald, J.) sug· 
gests that "( o ]ne could. for instance, devise 
a poll of American Political Science Associ• 

ation members as to their op1n1on, on a 
scale of one to ten, of the scholarly value 
of Oilman's work. Testimony of prominent 
political scientist.a or other measures of 
reputation would also serve to verify or 
refute the statement about Oilman's repu­
tation without sending the jury onto a sea 
of speculation." But this suggestion is it• 
self abstract speculation. Some element of 
realism is necessary in these matters. Let 
us try to imagine the nature of the trial 

• and what the jury could make of such 
evidence. 

As every presidential campaign reminds 
us, there is a great spread in the result& of 
public opinion polls, even in the result& of 
polls taken at the same time by a number 
of reputable and experienced pollinr organ­
izations. There are scientific and profes• 
sional disputes about polling methodology, 
about the repreaentativenesa of the sample 
or of those who respond to the question• 
naire. since it is often true that those who 
respond have markedly different views 
from those who do not respond. (The prob­
lems of sampling, u will be seen. are w~':"'; 

mclch :resent Wlth a group whose mt::n•~ , 
ar'? as di3p&nte u political sc1ent; . .c.u 
There are disputes about the phrasing and 
the order of the questions put. and whether 
such matters skewed the results. Ind~. 
if the column's assertion about hia status 
among academics harmed Oilman's status 
among academics, the poll would be seri· 
ously biased. (If there was no such ha.rm. 
of course. Oilman would not have much of 
a case.) All of these disputes would occur 
about the- poll suggested by the dissent. 
and would be tried with experts in staus• 
tics, psychology, and perhaps other d1sc1-
plines offering the jury conflicting sc1ent.1f· 
ic arguments. Perhaps both the plamu!f 
and defendants would deviae and send out 
questionnaires so that the jury. weighing 
scientific arguments about which ex~r".s 
cannot agree, would have to dee1de • hicn 
poll was the more methodologically sound. 
I do not think the resulta of a t.n&l on 
issues like these could be anything but 
random and, whatever we might be w,rlinl{ 
of nece11ity to allow in a different kind 0f 



L 

OLL~AN v. EVASS 1007 
Cite u 790 F .Jd ffl (I ... , 

trial, I would be utterly unwming to let Would r. ,t the investigation into opinions 
firtt amendment freedom, ride upon an about Oilman necessarily include an inves­
outc0me determined by chance. tigation of the political opinions of the rele-

Let 111 suppose, how.ver, that the jury vant academic community? 
chooae■ one poll u methodologically more ~atters are really worse than this, how­
acceptable than the other. And let us sup- ever. Academic political scientista number 
pose that the results show that most of the in the tens of thousands. With the excep­
scores awarded Ollman range between 2 tion of a few very prominent persona, the 
and 7, with a scattering of l's and lO's, and quality of no one's work is known through­
a mean of 3.5 and a median of 4. What on out the profession. The profession is frag­
earth ii a jury to make of that? That mented and contains many subaeta. 
Oilman ha■ high status?, that he hu low Knowledge of a professor's work is likely 
statua but not "no status"? If low status, to be confmed to one or a few such sut>­
ia that cloae enough to "no status" to af- sets. Thus, political scientists who view 
ford the star.ement of "no status" protec- them■elvee aa devoted to valu..-free empiri­
tion u permisaible hyperbole? It is not at cal studiee are unlikely to have any in• 
all clear what the term "no status" con- formed estimate of the work done by moat 
not.ea. The term is so vague aa to suggest persona working in political philosophy. 
little more than reneral, but not neces■ari- More than this, we are not talkinr about 
ly univenal, diaapproval. Thus, if the pro, opinions conceming the profesaional cre­
fession were sharply divided so that a fifth dentiala of a faculty member in the school 
of thoae !'esponding ranked Oilman at 8 of engineering or medicine, fielda in which 
and the remainder ranked him at 1, would ideology plays little or no part in est:ima­
the jury be permitted to find that. in effect. tiona of status. We are talkinc about an 
showed "no statua" or would it be instruct- academic specialty which, aa anyone re­
ed that any favorable opinion showed motely familiar with it knows, is politically 
"some status" so that the column's star. highly charged and riven. Political outlook 
ment wu one of falae fact? may color profeaaional estimation. ln this 

How ia the jury, or an appellate court, to field there are varieties of liberals, conserv­
know whether knowledge that the poll wu atives, libertarians, Marxist.a, and Straua­
!or use in ~ lawsuit skewed the results? siana. Suppose, tD put a not wholly u~a­
The cont:roveny and this ~ase a.re widely sonable hypothetical, that on the queation­
known, especially among academic political naire the dissent proposes, Oilman received 
scieatiata. But the professors who fill out 9'■ and l0's from Marxist.a and l's and 2'a 
the queationnairel will not be available for from Strauuiana. lt may be. doubted that 
examination. Indeed, in order to avoid one either Ht of numbers haa any significance 
kind of biaa, they would have to be prom• that a jury should be entitled to consider. 
ised anonymity. How are we to know If views of professional status are colored 
whether the politital stance of the combat- or determined by political or philosophical 
anta-that Ollman ia a Marxist and Evana agreement or disagreement, is that the 
and Novak are renerally regarded u con• "status" we are interested in? Presum• 
servativa-skewed the reaulta? Indeed, ably, if Oilman ha■ been defamed, it is in 
muat not the ideolo,ical coloration of the relation to a more objective, or less politi­
entire political science academic profession cal, status. At least, he puts the matter 
become an iuue for the jury in evaluating that way. SH p. 1010, infra. 
the poll! If that community is conserva• The suggestion that reputation could be 
tive, would they rank Oilman lower for verified by the testimony of prominent po­
PurpoHI of a lawsuit against Evan, and litical scientiata cure, none of this. [f 
Novak than their real estimate of his pro- prominent political scientists could be in­
fessional qualities? If that community duced to testify, and if those who could be 
leana to the left, would it.a members, for induced represented a fair cross-seetion of 
similar political reuona, rank him higher? the academic community, both heroic aa-
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sumptions. the jury would be left with con­
tradictory opinions about opinions. I do 
not know how the jury could reach any 
informed judgment unless it were told that 
any opinion favorable to Oilman meant that 
the allegation of "no status" was false. 

The problem of trying academic reputa­
tion to a jury is very similar to the problem 
a faculty faces when it tries to detennine 
whether to vote to award tenure to a candi­
date. Judge Winter, himself a veteran of 
tenure debates, described the situation in 
Za.honk v. Cornell (:niversity, 729 F.2d 85 
(2d Cir.1984): 

[T]enu.re decisions are a source of un­
usually great disagreement. Because 
the stakes are high, the number of rele­
vant variables is great and there ia no 
common unit of measure by which to 
judge scholarship, the dispersion of 
.strongly held views is greater in the case 
of tenure decisions than with employ• 
ment decisions generally.... [A]rgu• 
menta pro and con are framed in largely 
conclusory terms which lend themselves 
to exaggeration. particularly since the 
.stauncher advocates on each side may 
anticipate and match an expected escala­
tion of rhetoric by their opponents. 
~foreover. disagreement., a.s to individu­
.1:s may reflect iong standing and heated 
disputes as to the ments of contending 
schools of thought or as to the needs of a 
particular department.... (A] file com­
posed of irreconcilable evaluations is not 
unusual. 

ld.. at 93. 
I can testify that thia description is accu­

rate, though perhapa . understated. The 

,. iudp Scalia sugem there is not much dan­
ger 10 press freedom here since OIiman would 
have to prove his case by "clear and convincing 
evidence." That is next to no protection. If 
Oilman put three knowledgeable poli1ical scien• 
tisu on the stand to testify that his academic 
standing wu in fac1 high, and if Evans and 
Sovak put three equally credible wi1nes.ses on 
the stand 10 testify that Oilman's reputation was 
low, I fail to see on what theory the trial judge 
could take the case from the jury. h is noc 
required that a plaintiff produce more wunesses 
than the defendants. The situauon is the cllSSlc 
battle of the experu and the jury will be free 10 
decide which set it finds "clear and convincin1," 
For the reasons given in the text, that decision 

faculty member who has not read the can­
didate's publications himself and fanned 
his own judgment is helpless before the 
impressive, well-documented but diametr1-
cally opposed arguments of others. The 
jury would certainly be in a far wone 
position to judge.' 

Academic reputation, in short, seems to 
me pecuiiarly unsuited to a trial at law 
unless the person in question is one of the 
few universally acknowledged throughout 
the profession to be a major figure. Oil­
man is not claimed to be that. This con­
cem may or may not be weighty enough by 
it.,elf to deny Oilman acceu to the jury. I 
tend to think it may be. But I need not 
decide that because the point.a I am makin1 
are intended to be cumulative and thia 
point certainly goes to the question of the 
degree of risk we are willing to impou 
upon the exercise of political comment. 

c. 
The statement of "no status" is very 

unlikely to be read as a flat statement of 
fact. Rather, it strikes the reader primari­
ly as an exaggemted O?xnress,an of ::~e 
anonymous professors own view ot Oil­
man's academic credentials. It is wrong to 
speak as though there is always a sharp 
distinction between opinion and fact. 
There certainly is at the extremes an obvi• 
ous difference in kind. The assertion that 
"Jones stole $100 from the church poor box 
last Friday night," cannot be tortured into 
an opinion, just as the assertion that "I 

will bear only a coincident.a! resemblance to the 
"fact" of Oilman's real s111us. Nor is it apparent 
that Evans and Novak could defeat Oilman's 
case. as the dissent asserts. simply by showin1 
that the professor they quote did tell them wha1 
they pnnted. [f the professor spoke with 
knowledge that his assertion wu falJe or ,.,-uh 
reckless disregard for its U'Uth or falsity, pu~ 
lishing the assertion may well be libelloua. It 11 

far from clear that ;oumalists discharp their 
duty so as 10 escape lega.l liabilicy by inqwrilll 
of a single source when they should lr.no111 thal 
othen have a different venion of the ·•fact. • U 
the printed statement is 1rea1ed as a fact. despite 
its context. there will be precious little protec• 
110n for it at the ma! level. 

I 
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chink Jones is the kind of man who would 
steal from the church poor box" is obvious­
ly only a statement of the speaker's opinion 
of Jones' character. But th" statement 
that "Half the people in this town think 
Jones is the kind of man who would steal 
from the poor box" is not quite like either 
of the fll'St two. It is less harmful than the 
fint and perhaps more damaging than the 
second. I say "perhapa" because the u­
sertion of what others think always has a 
ring of hyperbole about it. The hearer 
knows that what he ia being told ia, in fact, 
one man's opinion about others' opinions. 
It can be called an assertion of fact, which 
in a sense it is, but it ia also the kind of 
criticism that we are used to hearing and 
about which we regula.rly SWlpend judg• 
ment. Told by Smith that Jones actually 
stole the money, we think that Smith would 
not dare say such a thing if it were not so. 
There is a hard quality to the statement: it 
is capable of proof or disproof and it de­
scribes a physical action that did or did not 
take place. Told by Smith that half the 
town thinks Jones is the kind of fellow who 
would steal the money, we instantly dis­
count it as an expression of Smith's antipa­
thy to Jones. We think it may or may not 
be so and we realize that there is very little 
chance of verifying the truth of the a.sser­
::ion as made. 

So it is here with the statement that 
Oilman has no status within the profession 
of political scientist&. It is one man's im• 
pression or opinion relayed by Evana and 
,S' ovak. The reader does not accept it as a 
concrete fact. He understands that the 
speaker thinks poorly of OIiman. He gath­
ers that Oilman is a. controversial, figure 
within the profession, which certainly ap­
pears to be true. Indeed, the column con• 
tains infonnation from which the reader 
might draw the same conclusion even if 
Evans and Novak had not made it explicit. 
Earlier than the passage under discussion, 
the column stated: 

He (Oilman] twice sought election to 
the council of the American Political Sci­
ence Association as a candidate of the 
"Caucus for a New Political Science" a.nd 
finished last out of 16 candidates each 

time. Whether or not that represents a 
professional judgment by his colleagues, 
a..s some critics contend. the verdict clear• 
ly rejected his campaign pledge: "It 
elected ... I shall use every means at my 
disposal to promote the study of Mane• 
ism and Marxist approaches to politics 
throughout the profession." 

The results of these two elections would 
certainly appear to be a rejection of Oil­
man's campaign pledge, and the fact that 
he made the pledge coupled with the re­
sults of the two elections certainly give 
grounds for supposing that OIiman ia an 
"activist" and that his stature in the prt>­
fession, or in important segment& of the 
profession, might well be low. Indeed, the 
column contains accurate quotations from 
OIiman's writings that would strongly sug• 
gest such an assessment, by some mem• 
bers of the profession, might be likely. I 
have already reheaned these in connection 
with Oilman's status as a political actor. 

Thia raises the question of what academ• 
ic reputation or status is. Men and women 
engaged in academic life are judged by 
colleagues on various scales of values. 
That fact might prove troublesome at trial. 
But Oilman, interestingly enough. ad• 
vances a quite conventional stancard ;}y 

which status should be judged: "Plaintifrs 
occupation is that of scholar and teacher. 
It is commonly expected that a person in 
that poaition will be open-minded and fa-ir­
minded, will not attempt to indoctrinate 
student.a, and will seek the truth through 
research and testing and will communicate 
the results of his search by means of publi­
cations which adhere to certain objective 
canons of scholarship." Brief for Appel­
lant at 6. If the ideal of the scholar seek• 
ing truth dispassionately is the standard. 
as moat lay readers of newspapers un• 
doubtedly believe that it is, then the col• 
umn's quotationa from his writings and 
from his electioneering statements. as well 
as his own public statements about, and the 
marketing of, hia board game, Cla.sa Strug• 
gle, indicate that he has upon more than 
one occasion significantly departed from it. 
ThWI, the anonymous professor's remark 
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that Oilman had "no status" would be tak• 
en as a comment upon what the column 
and the news stories had already revealed. 

W'hen we come to the context in which 
this statement occurred, it becomes even 
more apparent that few people were likely 
to perceive it as a direct assertion of fact, 
to be taken at face value. That context 
was one of controversy and opinion, and it 
is known to be such by readers. It ia 
significant. in the fint place, that the col­
umn appeared on the Op-Ed pages of new .. 
papers. These are pages reserved for the 
expression of opinion, much of it highly 
controversial opinion. That does not con­
vert every assertion of fact on the Op-Ed 
pages into an expression of opinion merely 
by its placement there. It does alert the 
reader that he is in the context of contro­
versy and politics, and that what he reads 
does not even purport to be as balanced, 
objective, and fair-minded as he has a right 
to hope to be the case with what is con• 
tained in the news columns of the paper. 
The Op-Ed pages are known to be a forum 
for controversy, often heated controversy, 
analogous in many respecta to the context 
of a labor dispute. The latter, of course, 
was found to impart corrective meaning to 
the very unpleasant asseroons challenged 
in Letur Carri,n. 

In this caae, moreover. the column wu 
identified as wl'itten by Evans and Novak, 
men who are widely known, and certainly 
known to readers of the Op-Ed pages, as 
purveyors of opinion who are frequently 
controversial. More than this, before the 
reader comes to the passage in question, he 
will ~ave discovered many times over that 

10. The sugesiion is made (Scalia. J.) that my 
position would enable political commentators 
''to destroy private reputations at will.~ The 
distinction just made in the text should disprove 
that charge. The question is one of meaning in 
context. But the extravagance of the charge 
prompts some reflections about its realism u 
applied to this case. Oilman's reputation 
among political scientists is not precisely a "pri• 
vate reputation.~ As I have been at some pains 
10 point out, he made his academic intentions 
and performance a legitimate subject of public 
controvenv. I do not think that the first 
amendment allows him 10 have it both ways: 
acting as a public political man but suing as if 
he were a private scholar. Moreover, some 

Evans and Novak are. to say the least of it, 
suspicious of Ollman·s intentions and that 
they regard him as a remarkably wayward 
academic. All of that impression is con­
veyed in language and expressions of opin­
ion that no one on this court finds action­
able. By the time the reader comes to the 
assertion of an anonymous professor's 
statement of academic opinion about Oil­
man, he is, I think, likely to read the re­
mark as more of the same. He is most 
unlikely to regard that assertion as to be 
tru.lted automatically. It is an assertion of 
a kind of fact, it is true, but a hyperbolic 
''fact" so thoroughly embedded in opinion 
and tendentiousness that it takes on their 
qualities. 

It is important to be clear about this. It 
is the totality of these circumstancea that 
show the statement to be rhetorical hyper­
bole. If the statement were that a person 
is known by his frienda to be an alcoholic 
or that a professor's written worka were 
plagiarized, then it would be a very differ­
ent kind of factual assertion from that in­
volved here, one taken more seriously by 
readers, and not mitigated by context. 11 

I have attempted the kind o! ~ontP.XT.lal 
inq'.!trj thdt : .-.:. -~~ : ~;r1?~.e (1J:.1~ 3 

cases indicate ana :ne rationaie of the first 
amendment mandates. I am persuaded 
that Oilman may not rest a libel action on 
the statement contained in the Evans and 
!llovak column. 

MacKINSON, Senior Circuit Judge (con• 
curring): 

Bertel! Oilman ia a political scientist who. 
inur alia, was an associate professor 

realism about the world is in order here, too. 
Among what audience can the assen1on 1ha1 
Oilman's repui.tion is already low lower his 
reputation? The general reader forgets his 
name within days, if not houn, of read1n1 such 
a column. Academic political scientists who 
have an opinion of Oilman based on his worlr. 
are hardly likely 10 chaqe that opinion beaus.e 
of a quotation from an unnamed profes.sor. 
Otlman. after all. is not in the pos111on of a 
physician, an engineer, or a retailer. He does 
not depend upon public repuumon 10 attract 
clients or customers. These facts, while they do 
not of themselves deny Oilman a (;.luse of •c· 
lion, provide some perspective for the c!•1ms 
about the destruction of his private repu1at:.Jn. 
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teaching Marxism at New York University. public, an intense public controversy arose 
His attitudes toward Marxism and his man• over the propriety of appointing Oilman to 
ner of teaching are fully described in the head the political science department of a 
accompanying opinions by Judges Bork and public university supported by tax payers' 
Starr, so they will not be repeated here. money. This discussion raised many issues 
Suffice it to say that Ollman's expressed - . that can only be described as political in 
attitude toward teaching Marxism to col• nature. The most obvious of these wu 
lege studenta raised considerable contl'O- whether members of the public, which nee• 
versy among many teachers of political sci• essarily included tax paying citizena of 
ence and others throughout the nation. In Maryland whose sona and daughters at• 
1978 Oilman applied to the ~niversity of tended the University, should support the 
~aryland for the post of Chairman of the appointment of a professor who taught 
department of politica and governmenl Marxism as Oilman did to lead the political 

The University of Maryland ia estab- science department that wu supposed to 
lished u a public university and con■titutet instruct their children in governmenl The 
a "1tate agency." Md.Educ.Code Ann. faculty and president of the University 
§ 13-101 (1978). The government of the may have had other questiou about O11-
Univenity ia vetted in a Board of Regenta man's competence. The public, however, 
conaiating of 15 members. Except for the was concerned about his teaching objec­
State's Secretary of Agriculture, ita Re- tives and methods. 
gents are all appointed by the Governor . . 
with the advice and consent of the Mary- At th111 Juncture, the Evans _and Novak 
land Senate. Id.§ 13-102. The University column appe~d. The artJcle

1 
11 s!t. forth 

ia tax-supported, receiving very substantial as an ap~ndix_ ~ J~dge S_tarr s opm1on so 
suma of money for its maintenance and ~ne can JU~ge it 10. its entirety. For th~e 
operation in the form of appropriations interested m knowing tile outcome of this 
!.--om t."le ~ar;land Legislature. ccntroversy, 1t is a fae~ of v.,ae pu~ll~ . 

Oilman's application was approved by a kno~ledge_ that the president of the Um-

h ·ttee f th d artm t f ven1ty ultimately refused to approve O11-searc comm1 o e ep en o , . 
1 

d liti h U . . man s appointment. government an po cs at t e mvers1ty, 
and that committee nominated him to head In due time OIiman sued Evans and No­
that departmenl His nomination wu ap- vale: f~ libel. The complaint alleges that 
proved by the Provost of the University five statement.a about him in the Evans and 
and the Chancellor of the main campus of Novak: column of May 4, 1978, were false 
the University. When these facta became and defamatory (J.A. 7). It is clear to me 

I. The New York Times of July JI, 1911, p. A14 
reponed the reswt as follows: 

Joh Offa- to Profaror is Dropped 
The nomination of a Marxist UIOciale pro­

fessor at New York Univenity to head the 
depanment of 1overnmen1 and politics a1 1he 
University of Maryland was withdrawn yester• 
day, s&inina funher controveny over a pro­
posed appointment that had become a major 
issue in the Maryland gubematonal cam• 
paien. 

Prof. Benell Oilman, who had been selected 
over 100 other candidates last March for the 
depanmenw chairmanship at the College 
Parlt campus, was notified yesterday that Dr. 
John Toll. the president of the University of 
Maryland, had rejected the appointment on 
the ground that Mr. Oilman was not "the best 
q~lified person we can reasonably hope 10 

get." 

Dr. Toll, who announced his decision in a 
statement to the Maryland Board of Regents 
in College Parlt yesterday morning, said the 
rejection had nothina to do with the candi­
date's personal opinions or political beliefs. 
But Professor Oilman later disputed this and 
said he would fight for the job by filin1 a 
lawsuit chareina that he had been denied the 
post because of his political beliefs. 

'There are still some people who believe in 
Santa Claus." the 43-year old professor sa1d in 
an interview, "and these people may just be­
lieve that President Toll has reJected my ap­
pointment for the reason that he Jives. But 
everybody else w1l1 Ir.now that the reasons that 
I've been rejected have to do with my political 
beliefs and 1ha1 I am the latest v1ct1m of 
political represaion, American style.• 



_,. 

1012 750 FEDERAL REPORTER. 2d SERIES 

that four of the five statements are consti• 
tutionally protected as expressions of opin• 
ion for reasons generally agreed upon by 
the court a., ·stated in our other opinions 
herewith. The discuaaion in this opinion is 
thus limited to the fifth statement in the 
article which stated that "Oilman has no 
status within the profesaion but is a pure 
and simple activist." 1 When this case was 
before the original panel, I dissented from 
the majority opinion which held that t.hia 
statement constituted actionable defama­
tion. My stated reasons are set forth gen• 
erally in the margin hereof.1 This opinion 
sets forth reasons in addition to thoee in 
my panel dissent as to why the statement 
in question must be regarded as an expres­
sion of opinion. 

It is crystal clear that Evans' and N<>­
vak's article wa., directed at the public p<>­
litical discussion that surrounded Oilman's 
nomination and that it must be judged un­
der the rule early announced by Judge 
(later Justice) Lurton and adopted in Waah­
ington Poat Co. v. Chaloner, 250 U.S. 290, 
293, 39 S.Ct. 448, 63 L.Ed. 987 (1819), that 
"a publication claimed tO be defamatory 
mu.at be read and construed in the sen3e 
in which the readers to whom it is ad­
druaed would ordinarily understand it. 
So the whole item . . . should be read and 
construed together, and its meaning and 
significance thua determined." IEmphaais 
added.) A California appellate court elab<r 
rated on this principle in Duert Sun Pub. 

2. .r- Appendix to opinion of Judge SWT. 

3. My diucnt to the panel opinion was based on 
the around that the content of this nationally 
syndicated anicle should be judged in its entire­
ty and not in disjointed fragments and that the 
panel should have liven more consideration to 
the circumstances under which 1he sta1ement 
was published. My dissent also pointed 10 the 
s1gmficance of the fact that this anicle appeared 
on the opinion-edi1orial page of the Washington 
Post: 

If. as I suspect and as i1 cuS1ornary, 1he 
an1cle appeared on the opinion-editonal page, 
generally known in the trade as the op-ed 
page, that circumstance would be ~ rele­
vant to the district coun's determination. 
Sewspaper readers are likely to assume that 
anicles appeanng on the op-ed page. especial, 
ly nationally syndicated edicorial comment1, 

Co. v. Supmor Court. E~ .. 158 Cal.Rptr. 
519, 521, 97 Cal.App.3d 49 (1979): "A politi­
cal publication may not be dissected and 
judged word for word or phrase by phrase. 
The entire publication must be eumined." 
The statement in question here was direct­
ed to and uttered in a public controveny 
that went far beyond Oilman's merely aca­
demic credentiala and related to matters of 
great public political interest. 

. Here we must focus on the sense in 
which the controversy ignited by Oilman's 
nomination wu politieaL Here is a pro­
fesaor who hu committed himself publicly 
to uaing the university u a meana to pro­
mote the Man:iat agenda. Here alao ia a 
univer1ity, an arm of a constitutional 
govemment, which ia dedicated, among 
other things, to educating its citizena in the 
principles of politicl. Ollman's nomination 
thus must inevitably have raised in the 
public's mind questions about the mission 
of a public university, the scope of academ­
ic freedom, and the responsibilities, if any, 
of public universitiea and the political sci• 
ence profession in a society like ow, de,,i;­

cate<i not only to free debate, but to "re­
serving the institutions that make tr-ee d~ 
bate pos81ble. Little wonder that some 
must have thought, like Florence Sightin­
gale did of hospitals and diaease, that while 
a political science department might want 
to study Marxism, it should not promote it. 
Others equally must have held that a. pubiic 
university must tolerate even the advocacy 

in eontrus 10 news anicles which m1d1t1on.i..l­
ly appear elsewhere in che newspaper, a.re 
intended to express specific op1n1ons.. !1 1s 
also customary for the newspaper 10 11m11 the 
space available for syndicated columnuts :o 
express their editorial opinions.. Thit re· 
quires that their views be presented 1n ,crv 
.:ondensed form. The primary focus oi sud'I 
anicles is opinion and they are genera.ih w, 

understood. Under these c1rcumnan~ 
readen of the opinions of nationallv r,-nd1~I· 
ed columnists are less likely to be m1'led ~~ 
the omission of some facts that ;,enons 
named in such articles might consider :o :,c 
necessary. 

This reference to the op-ed placement cl :~c 
anide is enmled to considerable s1gT'lli1Qn,c .n 
determinina whether the sta1emen1 1s protec::J 
expression, as othen note. 
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of a political science opQ.Osed to public val­
ues. It was in the midst of a fray that 
must have inspired many political argu­
ments that Evans and !'iovak made a small 
contribution: They reported that an uniden­
tified liberal political science professor had 
stated Oilman had "no status" in his p~ 
f ession. How would those participating in 
or following the debate described above 
interpret this report? This is essentially 
the test Waahington Poat Co. instructs us 
to employ. 

There can be no doubt that in the context 
of heated political debate, Evans' and No-

. vak's article would have been taken by the 
readen to whom it wu addressed as a 
statement of political opinion. To under­
stand why this is so, we need to appreciate 
the special nature of political discussion, 
and how it differs from disputes that can 
be settled by mere reference to a survey or 
an almanac. 

Discussions about fundamental ;:>olitical 
issues, such as academic freedom and pub­
lic universities. take one into the realm of 
contested concepts. Here opposing sides 
may disagree not only about what policy 
t.~ey would prefer to see enacted; they 
disagree even about the meanings of 
words. Words such as "freedom," "liber­
ty," "education," and others are used in 
arguments about basic political issues in a 
manner very different from the way that 
they are used in less controversial contexts. 
"Status," the wor;d on whose meaning this 
case turns, is just the sort of word that in a 
political controversy. like that over Ollman 
may mean something quite different to 
each faction or person who uses il In 
these politically controversial settings, the 
average reader would treat statements that 
rely on words like "statua" to convey their · 
sense u statements of opinion. 

ln fact, words like "status" are used to 
express approval in a way that gives mere 
opinion a superficial air of scientific truth. 
Yet efforts to measure such . magnitudes 
quantitatively are as misconceived as trv­
ing to measure class, clout or charisma. if 

4. It is understandable that those in academia 
miaht lean toward believina that status in the 

one says someone has "class," for example, 
it sounds like one means someone has some 
measurable quantity of an enviable person• 
al property. It is impouible of course to 
attach a precise meaning to "no clus," or 
"no status" (or little or much) unless we 
first determine what "class" .or "st.atua" is. 
But if moat people say Mr. X has no clue, 
does that mean he is a boor, or that most 
people have bad taate? In fact. such state­
ments merely expreu one's admiration or 
contempt for something about the penon. 
As to what that something ia, everyone 
would, if pressed, produce their own defini­
tion. "Claaa," like "statua," ia one of thoae 
properties that ia aacribed to a person in a 
statement that sounda like it uaerts. a fact 
when it only asserts an opinion. Thia ia 
partly because such statements are unveri­
fiable, and the caae law on the fact-opinion • 
dichotomy in libel law emphasizes this cen• 
tral requirement that to be libeloua, a atate­
ment must be verifiable. Hotchntf' 11. Ca.,­
tillo-Pucht, 551 F.2d 910, 913 (2d Cir.), 
cert. denied, 434 U.S. 834, 98 S.Ct. 120, 54 
L.Ed.2d 95 (1977).' Thia point, however, is 
only half of the story. 'What is central 
here i.s why a claim that someone hu linie 
or no "status" is unverifiable in a political• 
ly controversial context. It is unverifiable 
because whatever method one chooses to 
meaaure "status" and other "quantities" of 
it.a ilk, one must commit oneself to some 
politically controversial view about what 
that so-called quantity really consists of. 
Choosing a method, a survey for example, 
settles nothing; it merely shifts the politi­
cal debate from whether a person has "st.a• 
tus," or some other such quality, to how 
best to measure it. 

This essential conteatability of the mean­
ings of some words used in political contro­
versy is not a problem that can be solved 
by· simply taking a survey, or some other 
ad hoc means of definition. Even if a libel 
plaintiff took such a survey, a court would 
still have to instruct a jury on how to 
interpret that evidence. It would there­
fore have to have a theory about what 

1eac:hin1 profession could be measured and veri­
fied. 
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status really is. or what the word "status·• 
really means. One opinion here suggests 
such a theory: a political scientist has no or 
little status. it states, if a decisive majority 
of his peers respond in a scientifically con• 
ducted survey (poll) that the political scien• 
tist in question is not a good political scien-

• tist. But is that really what it means to 
have or not to have status? Suppose a 
very small, secretive minority of the pro­
fessor's peers revere him as a pioneer and 
admires him all the more because the ma­
jority, unable to_ appreciate his genius,· 
holds him in cont.empt? By the test the 
suggested poll would impose, that profes­
sor, it seems, would have little status. But 
suppose that small minority is called the 
Faculty Appointments Committee of the 
Department of Government. Harvard Uni• 
versity? Does the opinion of those three 
persons suddenly give our professor "st.a• 
tus," thus trumping the view of the deci­
sive majority? Does the same conclusion 
apply if the minority is the equivalent com• 
mittee at the University of Paris. the Uni­
versity of Moscow, or West Point? It 
seems wrong to say authoritatively that 
such a man has "no 3tatus.'' or ·'low to 
moderate stat~s," though that is precisely 
the result our hypotheccal survey would 
yield. Indeed. it would be especially ironic 
to use a test that equated status with popu­
larity among one's peers in a profession 
whose universally acknowledged founder 
lost a similar popularity contest, and proba• 
bly would have lost it much worse than he 
did if only his fellow political theorists had 
been polled. Sn Plato, The Trial a11d 
Death of SocnJtu (G.M. Grube, trans. 
1975). While one could suggest weighting 
votes for intensity of admiration or con­
tempt, or for the status of the voter. to 
rehabilitate the survey, it is easy to see 
that efforts like these would only succeed 
in begging the question. One cannot know 
how to reform the survey unless one knows 
what it is the survey is supposed to meas­
ure. Unless. of course, this definition of 
"status" as survey results is meant to be 
self-evidently valid. If that is the sugges­
tion, it falls far short of convincing. 

The suggested poll presupposes that out 
of the aggregation of the opinions of the 
country's political scientists, one can get a 
verifiable fact, an objective meaaure of Oil­
man's status. But if each political scientist 
polled is just expressing his opinion. why 
should we expect the aggregation of all 
this opinion to be transformed somehow 
into a fact? The resultant numbers consti• 
tute a fact. but the result does not deter­
mine "status" because of the unverifiable 
and essentially cont.estable interpretations 
that those voting in the poll, and those who 
might rely upon it, might give to the tenn 
"status." The methodology of the poll 
suggest.a, however, that we would not even 
inquire into the rea.so,u the varioua respon­
denta to the survey might have for answer­
ing as they might. Their evaluations might 
be stupid, but in the survey method of 
defining "status," thia ia supposed not to 
bother us. The reuon for this could only 
be that we have already decided that status 
just is the result of a poll like that recom­
mended by the opinion survey method. 
But this answer shares the circular fallacy 
of Professor Binet's legendary reply to the 
question "What is in~elliirenee?" in --~e s~ 
cailed IQ contr0veny: "It 1s what my test 
n-,easures.'' In fact, of course, there is no 
agreement as to just what stand&rds 
should be used to evaluate the professional 
status of an educator, or a lawyer, doctor 
or any other professional for that matter. 

As the Second Circuit recently noted in 
an opinion by Judge Winter, "the number 
of relevant Yariables [in evaluating teach­
ers] is great and there is no common unit 
of measure by which to judge scholarship." 
Zahorik v. Cornell University, 729 F.2d 
85, 93 (2d Cir.1984) (judicial review of uni• 
versity tenure decisions). Disagreements 
even among members of the same faculty 
as to the qualifications of individuals ''may 
reflect long standing and heated disagree­
-men t as to the merits of contending schools 
of thought.'' Id. This is all the more trt1e 
where the internecine feuds of political sci· 
entists converge with the wider political 
debates in which the public takes part. To 
resort to a survey of a profession ridden 
with political stnfe in the hopes of settling 
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the meaning of an ambiguous term itself 
used in the course of another heated politi­
cal debate evinces an almost quixotic faith 
in t,e power of the techniques of social 
science. Evaluations of personal or profes• 
sional status, however, are so inherently 
subjective that I do not believe that they 
can in general be considered statement.a of 
fact. A social scientist might plausibly de­
sign a survey to meuu.·e what he or she 
decidet to call "statua" for the purposes of 
a particular study. But to suggest that 
these poll result.a a.re what the reader takes 
the world "statua" to mean when used in a 
political debate ill unreasonable. 

Thia perspective, it should be noted, ia 
not at all at odds with the traditional t.rust 
the law of libel places in the jury to make 
determinations about such matters aa a 
plaintiffs reputation in his or her communi• 
ty. S•• Partial Diasent of Judge Wald at 
1-Z. The way a word such aa "reputation" 
is used in a court of law may be quite 
different from how it ill uaed in the heat of 
a political debate. Courta and legislatures 
are in the business of giving words special 
and. one hopes, precise definitions and cre­
a:J.llg r.iies of evidence that in part deter­
mine what certain legal words mean. 
These words are used for particular pur­
poses that are often quite different from 
the use a layman would make of them, 
especially during a political argument. 
That juries, with the help of judges and 
lawyers, apply lega~ concepts to particular 
facts in the special context of a trial may, 
from a logical point of view, have nothinr 
to do with what people mean in ordinary 
affairs when they uae some word or term. 
To compare evidence a jury could receive 
about reputation and the suggested survey 
confuses the competence of juries to use 
some specially defined term once it is given 
to them with the appropriateness of giving 
them a particular definition in the first 
place, here of what "status" meant in a 
political argument. 

My view does not suggest that all terms 
and concepts become meaningless in the 
context of a political debate. There is in­
deed no suggestion here that "status" is 
meaningless. Rather, the argument here 

is that its meaning ia variable, unverifiable, 
controversial, a matter of opinion, whom 
you listen to, and whose side you are on, 
among other things. The word does not 
have a "precise core of meaning." Political 
debate is rife with such richly if unquantifi• 
ably meaningful terms, u a moment'• re­
flection will show. Thia is to be expected. 
Facta have a status that opinions do not, 
and dressing the latter up u the formu 
may serve legitimate political purpoaes, 
juat as hyperbole may. 

There is another reuon the approach of 
the suggested poll ii mistaken. A rule of 
law which took the vut category of worda 
often used in political debate to make seem­
ingly factual but in fact value-laden state­
ments and translated them into the verifia­
ble quantities of social science would be a 
pernicious step in a dangeroua direction. 
It would not only inhibit the rough and 
tumble of political debate, u Judge Bork 
so persuasively argues. It would do so in a 
veey unsettling way. If the proposed poll 
is taken aa illustrative, under such a rule 
judges would p~!!umably arm juries "J,-·"! 
some of the more dubious techniques .. 
modem social science and instruct them to 
translate essentially contested political 
terms into meaaurable quantities so they 
could decide whether a controversial re­
mark wu defamatory. How could partici­
pant.a in political debate respond to this 
rule except by trying to cleanse their talk 
of thoae terms, like "status," that suggest 
,om~ factual content (though no one can 
say authoritatively what that content is) 
but assert political values as well? • In 
place of those terms. those who enter the 
political arena would be well advised to 
substitute a paler lingo that tries to keep 
facts and opinions discrete, aa does the 
vocabulary invented by the social scien• 
tists. Such a development would tend to 
impoverish perhape the moat important 
prerequisite of free political diacusaion: the 
language of ideas in which we conduct it. 

The analysis above argues that state­
ments which rely for .their meaning on es­
sentially contested concept.a, as thou used 
in political debates frequently do, cannot 
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state the ·sort of facts necessary to support 
an action at libel. Judge Starr's scholarly 
opinion set.a out a four fact.or test to distin­
guish fact.a and opinion set.a out a four 
factor test to distinguish fact.a and opinions 
that emphasizes the common usage or 
meaning of the challenged statement, 
whether the statement is verifiable, the 
context in which the statement is made, 
and the broader social cnntext into which 
the statement fit.a. Judge Starr then ap­
plies this test to Oilman's five claim1, in­
cluding the prickly fifth claim, in a manner 
in which we concur. These factor1 are • 
undoubtedly the moat important in deter­
mining whether a statement i1 an action­
able libel. They are consistent with the 
approach of this opinion, but it is important 
these factors not be taken mechanically, 
but as a way to analyze the "totality of the 
circumstances." Here Judge Bork's skill­
ful employment of "the concept of a public, 
political arena" is crucial to a proper under­
standing of the analysis Judge Starr eluci• 
dates. With the qualification that Judge 
Bork's stress throughout his opinion on the 
special nature of the "first amendment~ 
na" is necessary to a proper understanding 
of Judg! Stal"!''s analysis, I concur general­
ly w1th the opuuons of Judges Bork and 
Starr. 

SPOTl'SWOOD W. ROBI:SSON, III, 
Chief Judge, with whom J. SKELLY 
WRIGHT, Circuit Judge, joins, dissenting 
in part: 

Slightly more than a year ago, I under• 
too~ to set forth, both carefully and fully, 
my view1 on the exceedingly difficult prob­
lem presented in this caae.1 Today, even 
with the benefit of additional argument, 
my colleagues' excellent presentations. and 
intense restudy and reconsideration of my 
own, those views remain essentially un­
changed. This opinion, then, is largely the 

I. Oilman"· E11a,u, 230 U.S.App.D.C. 44, 45, 713 
F.2d 838. 839 (Robinson. CJ., concuning). 11a­
carcd and relt I ,,. bane ,ranred, 230 U .S.App. 
D.C . .W, 713 F.2d 838 (1983). 

2. O/lmart 11. Eva,u, 479 F.Supp. 292 (D.D.C. 
1979). 

earlier venion, revised modestly in the in­
terest of clarity. 

The one major issue presented by this 
appeal is whether the allegedly defamatory 
statements of which Oilman complains are 
representations of fact capable of support­
ing an action for libel or, instead, asser• 
tions of opinion unconditionally protected 
by the Fint Amendment. The District 
Court. ruling that they are no more than 
opinion, granted summary judgment for 
the defense,1 and a majority of this court 
now affirms. I think there may well be 
material issues of fact affecting the avail­
ability of the opinion privile1e for several 
of the st&tementa. 

I 
The Fint Amendment embodies a special 

solicitude for unfettered expression of opin• 
ion. A decade ago, in Gertz v. Robert 
Weleh.. lne., 1 the Supreme Court stated: 

under the First Amendment there is no 
such thing as a falae idea. However 
pernicious an opinion may seem, we de­
pend for its correction not on ~he con• 
s~1ence of judges a.nd jur:es but L:n :..--.e 
competition of other ideaa.' 

This passage was the first clear verbali· 
zation by the Court of the degree to wruch 
the Constitution preempts local defamauon 
law in the area of opinion. 

Previously, however, the Court had hint· 

ed at limitations on governmental power :.o 
impose civil or criminal liability for s:.a:e­
ments of belief, judgment or sentiment. In 
.\'ew York Time, Co. v. Su.LLii-an.s :.he 
landmark decision explicating the interplay 
between the constitutional guaranties ,Jf 

free speech and press and the common :aw 
sanctions for defamation, the Court 0b­

served: 

3, 418 L".S. 323, 94 S.Ct. 2997, .&I L.E.d.;d ·39 
(1974). 

4, Id., 418 U.S. at 339-3.W, 94 S.Ct. At JOO'.' H 
L.Ed.2d at BOS {footnote om11tedl. 

5. 376 U.S. 254, 84 S.Ct. 710, l l L£d ;J ~_;o 
(1964). 
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Since the Fourteenth Amendment re­
quires recognition of tne conditional priv• 
ilege for honest misstatements of fact. it 
follows that a defense of fair comment 
must be afforded for honest expression 
of opinion baaed upon privileged. as well 
as true, statements of fact. Both defens• 
es are of course defeasible if the public 
official proves actual malice .... • 

In Garriaon v. Loui.fiana, 1 a prosecution 
for criminal libel, the Court again adverted 
to fair comment, fmding it unnecessary to 
decide in the context of that case "whether 
appellant's statement was factual or mere­
ly comment. or whether a State may pro­
vide any remedy, civil or criminal, if defam· 
atory comment alone, however vitupera• 
tive, is directed at public officials." • 

The opinion privilege articulated in Gertz 
thus was foreshadowed, to· some extent at 
least, in earlier pronouncements, although 
the degree of constitutional protection to 
be afforded opinion was not fully apparent.­
But while Gertz confirms the existence of 
an absolute privilege for expressions of 
opinion. neither that nor any other Su­
preme Court decision has provided much 
guidance for identifying statements that 
are vpm1on for First Amenci:-:1ent purposes. 

New York Times involved misstate­
ments, obviously factual in nature, concern· 
ing the handling of incidents of racial un­
rest by police,• and its reference to fair 
comment appean only in a footnote at the 
end of the opinion. The allegedly libelous 
statements in Gar,rison-<:omments dispar• 
aging the judicial conduct of certain 
judges-were more problematic, ·.but the 

6. Id., 376 U.S. at 292 n. 30, 84 S.Ct. at 732 n. JO, 
11 L.Ed.2d at 713 n. JO. 

7. 379 U.S. 64, 85 S.Ct. 209, ll LEd.2d 125 
(1964). 

I. Id., 379 U.S. at 76 n. 10, 85 S.Ct. at 217 n. 10, 
13 LEd.2d at 134 n. 10. 

9. See 376 U.S. at 258-259. 84 S.Ct. at 714-715. 11 
L.Ed.2d at 69~94. 

10. 379 U.S. at 77-79, 8S S.Ct. at 217-218, 13 
L.Ed.2d at 134-13S. 

11. Id. at 76 n. 10, 8S S.CI. at 2 I 7 n. 10, lJ 
L.Ed.2d at 134 n. 10. 

Court disposed of the case on the ground 
that the criminal statute at iaaue unconsti• 
tutionally penalized both spitefully-motivat• 
ed. though truthful, criticism of public offi. 
ciais and negligently-made miaatatement.1 
about them.11 Since the Court invalidated 
the statutory basis for the proeecution. it 
did not find it necesaary to cluaify the 
remarks as fact or opinion.11 

G~enbelt Cooperative Publishing Auo­
ciation v. Bruler, 11 a pre-Gertz deciaion, 
has subsequently been treated by the 
C-0urt as an opinion caae, 11 though it did 
not expresaly ref er to the opinion-f ac:t di­
chotomy. There the defendant newspaper 
had published two articlea reportin1 the 
proceedings of city council meetinp at 
which Bresler's request for zoning varianc­
es for certain land and the city'■ effort to 
acquire other land owned by him were sub­
jects of heated debate, and had quoted sev­
eral speakers' characterization of Bresler'■ 
position as "blackmail." it The Court 
found that the jury had been improperly 
instructed on malice, and went on to hold 
that the "blackmail" spoken of could not 
support a libel verdict even v.1th a ~!"'. .:..-r 
instruction.11 Noting that the reports oi 
the meetings were accurate and full," the 
Court concluded: 

It is simply impossible to believe that a 
reader who reached the word "black• 
mail" in either article would not have 
understood exactly what was meant: it 
waa Bresler's public and wholly legal 
negotiating proposals that were being 

12. 398 U.S. 6, 90 S.Ct. 1537, 26 LEd.2d 6 (1970). 

13. See Old Dominion Branch 496, Natt A.ss'rr of 
u111r Carrien v. Aiuti.11, 418 1./.S. 264, 283-286, 
94 S.Ct. 2770. 2781-2782, 41 L.Ed.2d 745, 761-
763 (1974). 

14. 398 U.S. at 7, 12-IJ, 90 S.CL al 1538. 1541, 26 
L.Ed.2d at 11, 14. 

15. Id. at 10-1S.·90 S.Ct. at 1540-1542. 26 LEd.2d 
at 12-1S. 

16. Id. at 13, 90 S.Ct. at 1541, 26 LEd.2d at 15. 
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criticized. No reader could have thought 
that either the speakera at the meetings 
or the newspaper articles reporting their 
words were charging Bresler with the 
commission of a criminal offense. On 
the contrary, even the moat careless 
reader must have perceived that the 
word wu no more than rhetorical hyper· 
bole, a vigorous epithet used by those 
who considered Bresler's negotiating po­
sition extremely unreasonable. Indeed, 
the record is completely devoid of evi­
dence that anyone in the city of Green­
belt or anywhere else thourht Bresler 
had been charged with a crime. 

To permit the infliction of financial lia­
bility upon the [newspaper] for publish­
ing these two news articles would sub­
vert the moat fundamental meaning of a 
free press, protected by the First and 
Fourteenth Amendmenta.11 

Old Dominion Branch 496, Na.tiona.l 
A.uocia.tion of Letter CameT'I v. Austin. 18 

a companion case to Gertz, presented a 
somewhat similar set of fact.a. The defend­
ant union had listed the plaintiffs a.s 
"!!cabs" in iu mont.,ly newsletter, and had 
quoted a "well-known piece of trade union 
literature, generally attributed to author 
Jack London,"" defining "scab" as, among 
other thinp, "a traitor to his God, his 
country, hia family and his class." n Once 
again the Court found defective the malice 
instruction given to the jury; u it then held 

11, Id. at 14, 90 S.Ct. at 1542, 26 I..E.d.2d a1 15 
•• (footnote omiued). • 

IL 5,,pra note 13. 

19. 418 U.S. at 268, 94 S.Ct. at 2773, 41 L.£d.2d 
II 752. 

20. Id. 

21. Id. at 2~282, 94 S.Ct. at 2779-~780, 41 
L.E.d.2d al 759-760. 

22. This holdin1 rested on the protection that 
federal labor laws extend to communications 
made in the course of a labor dispu1e. But 
while the Coun did not reach the First Amend­
ment question, see id. at 283 n. 15, 94 S.Ct. at 
2781 n. 15, 41 LEd.2d at 761 n. 15, its inm1,re-
1a1ion of the labor laws rested henily on First 

the critical statementa nonlibelous as a 
matter of federal law.zz Repeating Gertz' 
observation that "there is no such thing as 
a !alse idea," u the- Court reasoned that, in 
the context of the labor dispute which gave 
rise to the newsletter statements, "use of 
words like 'traitor' cannot be construed as 
representations of !act.... Such words 
were obviously used here in a loose, figura­
tive sense to demonstrate the union's 
strong disagreement with the \iews of 
those workers who oppose union::ation." H 

And, recalling Grenibelt. the Court found 
it "similarly impo11ible to believe that any 
reader . . . would have undentood the 
newsletter to be charging the a.ppelleea 
with committing the criminal offense of 
treason .... • Jack London's 'def'mition of a 
scab' is merely rhet.orical hyperbole, a lUAty 
and imaginative expression of the contempt 
felt by union members toward those who 
refuse to join." • 

Gertz involved accusations in the defend· 
ant's magazine that the. plaintiff had a 
large police file, had peen an official ·_;f 1.n 
organization advocating the V".ote!':t ;eizt:?'!! 

of government, and was a "Lemniat" and l. 

"C-0mmuniat-frontier." 11 Although the 
first two observations seem clearly factual. 
the latter two could be regarded as expres­
sions of the author's opinion. The Court 
did not, however, diseuaa the applicability 
of the opinion privilege to these sta~ 
ments; n rather, it noted that "Leninist" 

Amendment defamation cases. includina Gc-r1Z. 
See id. 11 282-286, 94 S.C1. at 278~2782, 41 
L.E.d.2d at 76'>-763. ll 1herefore seems s.aie to 
regard uttu Cam,rs as a funher exphcauon of 
those cases. 

23, Id. at 284, 94 S.Ct. al 2781, 41 L.E.d.2d ar 
761-762. 

24. Id. 

2!. Id. at 285-286, 94 S.Ct. at 2782. 41 LEd.2d at 
762-763. 

26. 418 t:.S. at 326. 94 S.Ct. at 3000. 41 L.Ed-~d 
at 797-798. 

27. The Coun. havina announced th.It opin101u 

command absolute cons111uuonal protecuon j,d 
not thereafter allude to the privilege. 
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and "Communist-frontier'' are "generally 
considered defamatory.'~ 11 Holding that 
Gertz, aa a private figure, did 11ot have to 
meet the demanding .Vew York Timea st.an• 
dard of proof on the issue of malice . .:, the 
Court remanded the case for a new trial.30 

There wu no suggestion that any of the 
accUJ&tiona were incapable, as a matter of 
constitutional law, of being deemed libel-
0111. 

In a more recent decision on defamation, 
the Court revened a defendant's summary 
judifflent in a case featuring statements 
arguaply classifiable as opinion. In Hutch.­
in,011 v. P'l'Ormi",u a United States Sena­
tor and hia legislative aasistant publicized a 
description of the plaintiffs govemmental­
ly-funded animal research as "nonsense" 
and "transparent worthlessness;" 32 brand· 
ing this use of public monies "outrageous," 
they had added that "[i]n fact. the good 
doctor has made a fortune from his mon­
keys and in the process made a monkey out 
of the American taxpayer." l3 The Court 
ruled that these observations were not im­
munized by the Speech and Debate 
Clause.:w detennbed that the plaintiff was 
not a public figure.ll and sent tr.e case 
back with no intimation that any of the 
allegedly defamatory remarks were within 
the opinion privilege. 

2L 418 U.S. at 331 n. -4. 94 S.Ct. at 3003 n. 4, 41 
L.Ed.2d at 800 n. 4. 

29. Id. al 339-348, 94 S.CI. al 3007-3011, 41 
L.Ed.2d a1 805-810. See text inf,.a a1 notes 
;g ... 33. . 

30. Id. at 352, 94 S.Ct: at 3013, 41. Ltd. at BlJ. 

31. 443 U.S. ll l, 99 S.Ct. 2675, 61 L.Ed.2d 411 
(1979). 

3l. Id., 443 U.S. at 116, 99 S.Ct. al 2678-2679, 61 
LEd.ld at 419. 

lJ. Id. 

34. Id. at 123-133. 99 S.Ct. at 2682-2687. 61 
L.Ed.2d at 42l-'30. 

Rounding out the Supreme Court cases 
having some bearing on the meaning of 
''opinion" are two decisions involving arti­
cles summarizing documents susceptible of 
differing interpretationa.Jt ln Time, Inc. 
v. Pape, 11 a pre-Gert: caae involving a pub­
lic-figure plaintiff, Time, a weekly maga­
zine, in the course of recapitulating a re­
port of the Civil Rights Commission, quot• 
ed from the report's summary of the alle­
gations of a civil rights complaint without 
indicating that charges of police brutality 
against Pape were not independent find­
ings by the Commission. 31 The issue be­
fore the Court th111 was whether Time had 
"engaged in a 'falsification' (of the report] 
sufficient in ittelf to sustain a jury finding 
of 'actual malice'." 31 Looking at the re­
port as a whole,. the Court saw "a docu­
ment that bristled with ambiguities,"" and 
characterized Time's summary of what the 
document "said" as a statement of inter­
pretation rather than one of historic fact." 
Deeming Time's reading of the report a 
plausible one, the Court held that no libel 
recovery was possible in such circumstanc­
es. 12 It is unclear from the P'lp~ opinion. 
however, whether the Court reasoned that 
the challenged statement was constitution• 
ally immune to post hoc evaluation of truth 
or falsity because it was actually an ex-

ll'IC., 403 U.S. 29. 91 S.C1. 181 I, 29 L.Ed.2d 296 
(1971), where 1he plurality appeared w1llin1 10 
a.ssume that Metromedia's characterizations of 
Rosenbloom's business u "the smut literature 
racket• and "girlie book peddlen" were capable 
of bein1 deemed defamatory. See id., ~3 U.S . 
at 56-57, 91 S.Ct. a1 1826, 29 L.Ed.2d a1 319. 

37. 401 U.S. 279, 91 S.Ct. 633, 28 L.Ed.2d 45 
(1971). 

31. Id.. 401 U.S. at 284-2&5, 91 S.Ct. al 637, 28 
L.Ed.2d at 50. 

39. Id. at 289, 91 S.Ct. at 639, 28 L.Ed.2d at 53. 

40. Id. at 290, 91 S.Ct. at 639, 28. L.Ed.2d .1t 53. 

35. Id. at 133-136. 99 S.Ct. at 2687-2688, 61 41. Id. al 290-291, 91 S.Ct. at 639-640, 28 L.Ed.2d 
LEd.ld at 430-432. ill 53. 

36. Perhaps also deserving of mention is the pre- 42. Id. at 290-292, 91 S.Ct. at 639-640, 28 L.Ed.2d 
~m decision in Rosenbloom v. Herromedia. a1 53-54. 
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pression of opinion," or rather that the 
statement wu capable of being a,djudged 
erroneous but incapable of being labeled 
malicious because of the reuonableneu of 
Times interpretation." 

This uncertainty about the rationale of 
Papt appears to have been resolved by 
Time, Inc. v. F'i"8tont,41 a post-Gffu cue 
in which a priva~figure plaint.if! charged 
Time with erroneously Nporting that her 
husband had been gnnt.ed a divorce on 
grounda of "extreme cruelty and adul­
~ry." 4t The divorce decree promptiq the 
news item was hardly a model of clarity,47 

and Time, citing Pa,,_, argued that a ''ra­
tional interpretation of an ambiguou docu• 
ment is con1tit11tionally protected."._ The 
C-0urt disagreed, explaining that Pape wu 
an application of the actual-malice st.an­
dard. •1 thus foreclosing the possibility that 
Papt wa.s really an "opinion" case. The 

43. See. e.1., id. at 291. 91 S.Ct. at 640, 21 LEd.ld 
at 54 ("[w)here the document reponed on is so 
ambiguous as this one was, it is hard to ima,ine 
a test of 'truth' that would not put the publisher 
vinually at the mercy of the un,wded disaction 
of .i. Jury"). 

44. Seo:. e.c., id. al 290. 91 S.CI. a1 6J9, 28 LEd.Jd 
at 3l ("{1lhe deliberate choice of 5uch an inter• 
pre~t.ion, thou,h arguably reflectin1 a miscoD­
~eption, wu not enou,h to create a jury 11.Sw of 
'malice' under N.-w YMA: Times"), 

45. 424 U.S . ..-a, 96 S.Ct. 9511. 47 L.Ed.2d 154 
(1976). 

46. Id., 424 IJ .S. at 4!12, 96 S.Ct. al 964. 47 
L.Ed.2d at l6l. 

4T. See id. at 467-469, 96 S.Ct. al 971-972, 47 
r..Ed.2d al 17~l72 (concurring op1n1on). 

41. Id. at 459 n. 4, 96 S.Ct. at 967 n. 4, 47 t.Ed.2d 
ill 166 n. 4. 

49. Id.. 

!G. See id. at 458-459, 96 S.C:. a.1 967, 47 L.E.d.2d 
at 16$-166. 

51. Seo:. e.1 .. Ci,'"ci v . .v- Times Publi.thirrg Co., 
639 F.2d 54, 61-67 (2d Cir.1980): Horcltrrw v. 
C,:u1illo-Puclte, 551 F.2d 910, 91~914 (2d Cir.), 
c~rr. d11nied, 434 U.S. 834, 98 S.Ct. 120, S4 
L.Ed.2d 95 ( 1977); s .. ctl~ v. Lirull, S39 F.2d 
882. 89)..g95 (2d Cir.1976), ctn. d1n11d. 429 U.S. 
1062. 97 S.Ct. 185, SO L.E.d.2d 111 ( 1977): Avi,u 
v. ~'hire, 627 F.2d 637, 642-64-1 {3d Cir.). cm. 
d1111111d, 4-19 U.S. 982 . . 101 S.Ct. 398. 66 L.Ed.2':1 

C.ourt made clear that Time's interpretation 
of the divorce decree could be found !actu­
ally incorrect, and liability could be im­
posed if Time bore the blame.,,. 

II 
Gertz' pronouncement that the First 

Amendment confers an absolute privilege 
on expressions of opinion stands u one of 
the cardinal principles of free s~h and 
preaa. Yet. as my brief review of pertinent 
Supreme CoW't defamation cases illus• 
trates, it ia a principle whoae implement&• 
tion de~nda entirely upon a precedent de­
termination that the allegedly defamatory 
statement ia actually one of opinion rather 
than fact. La.eking iruidance from the Su• 
preme C,ourt in such an endeavor, federal 
co11rta of appeala,61 the highest cowu of 
seven.I states." the American Law Insti­
tute, u and varioua comment.a ton w have 

244 ( 1980): C111,,dt of Scw,rtolor:, v. C.u.va. 
638 F.2d 1272. 1286-1289 (5th Cir.1981); Srrut 
"· NBC. 645 F.2d 1227, 1232-1233 (6th Cir.1981): 
Orr v. Arps.P,,eu Co., 586 F.2d 1108. 1114-1 US 
(61h Cir.1971), cm. UJlied, 4'° U.S. 960, ~ S.Ct. 
1502. ~9 l-Ed.2d -.-, ' · • · · ' ' ,.;:..;:r,,o,;k: ., . 
. ◄m~can ~ .... _ ...... ~ : .. w~ : •·· - ~~ 

Cir.1984): . ·, .. ~,p. v. Gc"'-'11 
One CompMl,r Corp., 611 n d 781. 78>-78419th 
Cir.1980); Di.uon "· ,V,twswaJr.. tt,c., 562 F .2d 
626, 631 00th Cir.1977). These cases differ 
markedly in the comprehensiveness with which 
they treat the opinion issue. 

52. Se,:, e.1.. Grcror'JI "· .WcDo"""" Oo"fl4S 
Corp., 17 Cal..ld 596, 5S2 P.2d -425, tll C,l.l.Rptr. 
6-41 (1976); Natitm11l .4.u·n of c.:w·1 Emplu:,us. 
l"c. v. Central Srolllkturin1 co,.,,., )79 ~.au. 
220, J96 N.E.2d 996 ( 1979), cm. do11"1. ~ 
U.S. 935, 100 S.CL 2152. 64 LE.d.2d 788 11980); 
Ku1: "· lndq,endnrl l'Mblishi111 Co., 97 ~ .M. 243. 
638 P.2d 1088 (N.M.Ct.App.1981 ): R:,,aldi •· 
Halt, Rine/to.rt & Wi,u1011, Inc., 42 S.Y.1d J6Q. 
397 N.Y.S.2d 943, 366 !11.E.ld 1299. '"""· de,t,ui. 
434 U.S. 969, 98 S.CL S 14, 54 L.Ed . .l.d ~56 
( 1977). 

53. See Restatement (Second) Tom~ 566 t 1977) 
and accompanyin1 comments, d1$C1.1~d u, tc11 

inf r11. at notes 90-94. 

S4. See. e.,., Christie, Defamatory o,,,,.,o,<S ~~d 
tht Rcs1a111m11"1 (Second.; of Tor rs. 75 \l,cn.L. 
Rev. 1621 ( !977); Keeton. ~famo.110" and F,u.­
dom of rite ~ 54 Tu LREv lZ.:'1 1 l ~~6 l: 
Wade:, n., Communicariw forrs a,,d 1h11 f ,,,, 
A1P1emim1111t, 43 Miss.U. 671 (1977\: So,c. FJ , t 
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attempted to ascertain juat what kinds of 
statements are protected opinion. Cogni­
zant of the difficulty -of the undertaking, 
and resigned to the fact that any effort to 
superimpose a categorical ordering on this 
infinitely variable area entails some over­
simplification, I nevertheless believe that 
helpful guidelines can be fashioned to in­
form the disposition of cases presenting the 
problem. 

I st.a.rt with candid recognition that the 
universe of statements cannot be neatly 
divided, by some logically discernible equa• 
tor, into hemispheres of fact and opinion. 
Fact is the germ of opinion, and the traMi• 
tion from assertion of fact to expression of 
opinion is a. progression along a continuum. 
A reviewing court's charge is to determine, 
in light of the considerations inspiring First 
Amendment jurisprudence and the surviv­
ing policies underlying common law protec­
tion of reputation, the point at which we 
should draw the line marking off the por­
tion of speech to be accorded the absolute 
constitutional protection of opinion 5S rath­
er than the • conditional privilege afforded 
representations of fact. w 

and OfJi,tiO,t After Gen: v. Ro/Hrf W!u:k. frtt:.: 
Tit~ £,·,:,/unon 01 a P,a,itge. J4 Rut~ers L.Rev. 
31 l P81). 

55. Cf. Genz v. Robff-t W,lclt. Inc., supra note 3. 
418 U.S. 339-348, 94 S.Ct. at 3007-3011. 41 
L.Ed.2d at 805-810 (balancing 1he needs of the 
First Amendment with society's concern for pro­
tection of reputation, 10 arrive at a standard of 
i;ulpability in private-figure libel actions): 
Wa/dba..,,. v. Fairchild Public11rioru, 201 US. 
App.D.C. 301. 305-312. 627 F.2d 1287, 1291-
1298. cm. d4ni,d,. 449 U.S. 898, 101 S.CL 266. 66 
L.Ed.2d 128 (1980) (~imilar balanci1t1, to arrive 
at a standard for identifyin1 publ~ fi,ures). 

56. The privilep varies, of course, with the sca­
tus of the plaintiff. Public officials and public 
figures can recover for defamatory factual mis­
statements only on clear and convincing proof 
that the mis.statement wu published either 11111h 
knowledp that it wu false or in redtless disre• 
gan:I of its truth or falsity. C.rr;: v. Ro~ 
Wt/cit. Inc.. supr• note 3, 418 U.S. at 336 & n. 7, 
342, 94 S.Ct. at 3005 & n. 7, 3008 . .it L.Ed,2d at 
803 & n. 7, 8~07: .V,w York Timu Co. v. 
Su/Liva,., supr• note 5. 376 U.S. at 279-280. 84 
S.Ct. at 726, 11 L.Ed.2d at 706: Cums Pwblishinr 
Co. v. Butu. 388 U.S. 130, 162-165, 87 S.Ct. 1975, 
1995-1996, 18 L.Ed.2d 1094, 1115-1117 (1967). 
Private-figure plainuffs must show at least negli-. 

At one end of the continuum are state­
ments that may appropriately be called 
"pure" opinion. These are expressions 
which commonly are regarded as incapable 
of being adjudged true or false in any 
objective sense of those terms. Matters of 
personal taste; aesthetics, literary criticism, 
religious beliefs, moral convictions, political 
views and social theories would fall within 
this category.57 These are statements 
which by nature "could be corrected by 
discussion," 51 and accordingly statements 
whose survival in our society's discoune 
should be committed to "the competition of 
the market" in ideaa. 11 

Also near the pure-opinion end of the 
continuum, I think, are those "loosely d• 
finable, variously interpretable" 11 deroga­
tory remarks that frequently are flung 
about in colloquial argument and debat.e.11 

The hallmark of these statements ia not 
that they are innocuous or impotent, but 
rather that they are so far in the realm of 
vernacular epithet as to become expres­
sions of generalized criticism or dislike, 
without any specific factual moorings. 

gence and, unless :hey can go r.:rther and orove 
actual malice, may reco,..er -,r.iv ;:-mper:satory _ 
damages. Gert: v. Ro~ Welch, Inc.. supr• 
note 3, 418 t!.S. at 347-350. 94 S.Ct. at 301~ 
3012, 41 LEd.2d at 809-811. 

57. E.g., AviM v. White. supra note 51, 627 F.2d 
at 640 (urtar ali4. ''there is an academic ennui 
that pervades the institution. The intellectual 
spark is missinc in the faculty and students''); 
Lt»b 11. Glow NrN$f10PeF Co., -i89 F.Supp, 481. 
-i86 II n. 6 (O.Mus.1980) (inter aliA, "probably 
the worst newspaper in America"). 

5L Cillnci v. ,'1/ew Timu Publishinf Co., supra 
note 51, 639 F.2d at 62 n. 10. 

59, Abrams v. l',iit4d Statu, 2S0 U.S. 616, 630, 40 
S.Ct. 17, 22. 63 L.Ed. 1173. 1180 (1919) (dissent• 
ins opinion). 

60. Bw:lc/61 v. Litt41L supra note 5 I. 539 F .2d at 
895. 

61. E.g., Hotchner v. Ca.mllo-Piu:he. supra note 
5 I. 551 F.2d at 912 (inr•r alia. "toady," "hypo­
crite," "never open and above board"); lo4b v. 
Glob4 Ntwspaf#r Co., supra note 57, -i89 F.Supp. 
at 486 & n. 6. -i8S (canoon of plamuff showing 
cuckoo emer11n1 from his forehead). 
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Evaluating such statements as true or 
false is problematic largely because of the 
difficulty of arriving at a con1ensu1 on 
precisely what evidence would be relevant 
and sufficient to justify their use.'2 

Finally, metaphorical language is also al­
lied to pure opinion. When context makes 
it apparent that a word is being used figur­
atively or imaginatively without any int.en• 
tion to rely on its literal meaning," the 
labels "true" and "false" are inappoaite. 

All of these types of statements seem 
clearly to fall within the ambit of the con­
stitutional opinion privilege. They would 
be recognized by moat listeners and read­
eni M simply as• expressiona of personal 
taste or conviction, or as rhetorical outlets 
for venting anger or contempt without im­
puting any specific wrongdoing, or as col­
orful and hyperbolic applications of Ian• 
guage. This is not to say that publication 
of such statements will never be damaging 
to the reputation of their targets. At this 
end of the continuum, however, our First 
Amendment commitment to free circulation 
of ideas and beliefs-no matter how unfair, 
:.;nreasonable, or unseemiy tney may al>' 
;:;ear to be-bars the law of defamation 
from assessing, according to some stan• 
dard of orthodoxy, the propriety of or the 
justification for such statements. 

Expreuiona at or near the pure-opinion 
end of the continuum probably constitute 
only a relatively small portion of the state­
ment.a that become subjects of defamation 
la\11feuita. Perhaps far more common, and 
~ertainly more perplexing, are statements 

61. See, e.,., Buclcley v. Liu,IL supra note S l. S39 
F.2d at 893 (regarding "fascist," "fellow travel­
er," and "radical right," in their context. as state­
ments of opinion because of the "tremendous 
imprecision of the meanm1 and usa1e of these 
terms in the realm of political debate"). 

63. E.1., text SIA("a at notes 12-2S; 1-IJ v. Globe 
.Vewspapu Co., supra note 57, 489 F.Supp. at 
.is6 (plaintiff "runs a paper by paranoids for 
paranoids"). For a discussion of the signifi­
cance of a statement's context see note 88 infra. 

64. In deciding. as a threshold matter, whether a 

that reflect the author's deductions or eval­
uations but are "laden with factual con• 
tent." 11 The apparent proportiona of opin• 
ion and fact in these "hybrid" statement 
varies considerably. For example, a state­
ment that "Jones is incompetent to handle 
that job•' suggest.a some factual underpin­
ning but, on the whole, imports a fairly 
hi1h degree of subjective judgment. By 
contra.st, a statement that "Smith is a mur• 
derer" appears much closer to an assertion 
of objective fact. Analytically, however, 
the accusation of murder could be regarded 
aa an opinion, for it, like the charie of 
incompetence, reflecta a concluaion ulti­
mately reached by the author on the buia 
of an amalgamation and interpretation of 
underlying facts. 

Hybrid statements differ from pure opin­
ion in that moat people would regard them 
as capable of denomination u true or false, 
depending upon what the background facts 
are revealed to be. At the same time. they 
generally are not propositions that a scien· 
tist or logician would regard a.a provable 
facts. The hard questior:. ;s whe•.her :.":-:se 
icinds of statements, which ooth express 
the author's judgment and indicat.e the ex• 
istence of specific facts warranting that 
judgment are within the absolute privilege 
for opinion. 

When the proponent of a hybrid state­
ment discloses to the reader the pertlllent 
background facta with reasonable com· 
pleteness and accuracy, there is a ;,tr0ng 
argument for including the statement with· 

audience 10 which the publication was direct~. 
Afro-American PMJ,/i.shin1 Co. v. Jaffe. 125 L' .S. 
App.O.C. 70, 76, 366 F.2d 6-19, 655 1 en l:,41u: 
1966); De Saviuclt v. P11rt1non, 81 U.S.App.O.C. 
358, 360. 159 F.2d 15. 17 (1946); Resu1cmcn1 
(Second) of Tons § 563 (1977) and aa:omp£DY• 
in1 comments. This same viewpoint 11 \l\c .&P­

propriate perspective for determ1n1111 ..-hcthcr a 
s~1emen1 is a represen~tion of foil.Ct 'Jr a.n c~· 
pression of opinion. See Bue/elev v utrtiL sw· 
pra note 51. 539 F.2d ill 894; Jnfo,.,..,ancJt1 ~--Jtf• 

tral Corp. v. Ge11ui.r One Computer C :J'7' ,upra 
note 51,611 F.2d at 784. 

statement is susceptible of a defamatory mean- 65. Cianci v. !Vrw Times PMJ,/i.sJ11nr (::, _.::,ra 
1n1, the coun assumes the viewpoint of the note 51. 639 F.2d at 63. 

I 
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in the realm of absolute privilege." In 
these circumstances, the reader can easily 
recognize the statement as the author's 
synthesis and, placing it beside the predi­
cate facts. can make up his own mind about 
how much weight and credence to give to 
the author's conclusion. In effect. the un­
derlying facts transform the hybrid state­
ment in the eyes of the reader from a 
judgment suffused with assumed but un• 
specified facts into a simple statement of 
opinion drawn from specific factual premis­
es. Having supplied an accurate account 
of those facts, the author cannot be said to 
have misled or deceived the reader about 
the matter discussed, even if the author's 
ultimate conclusion-the hybrid state­
ment-may in some sense be erroneous. 
And although the author's derogatory 
judgment may carry some power to dam­
age reputation simply by virtue of his stat• 
ure in the reader's estimation, it seems safe 
to posit a fairly high correlation between 
whatever damage is inflicted and the read­
er's personal appraisal of how reasonable 
that judgment is in light of the facts set 
forth. 

In ::iese cire1Jmstances. hybr.d ~tate­
ments wouid seem to pose little or no 

66. The argument would apply equally to the 
case where the reader already knows, from per. 
sonal observations or orher source, the same 
degree of knowledge of the peninent back• 
ground facts. 

67. This point c.an'be neatly illustrated hypotheti• 
cally. The aurhor is a person who takes the 
extreme view that tlie killing of one~hwnan by 
another is murder iJTespective of the circ:um­
srances. The author makes rhe followinc com• 
municarion: 

One eveninc, Smith went to White's house. 
She had with her a small gun which she 
customarily carried in her purse for protec• 
tion. She and White began a discussion 
which escalated into a heated argument. 
White became enraged, grabbed a butcher 
knife and lunged across the room toward 
Smith with the weapon raised. Smith drew 
out her gun, aimed it at White's heart. and 
pulled the rrigger. White died from the 
wound. Smith is a murderer. 

Most rcaden would likely consider the hybrid 
"Smnh is a murderer" to be an irrauonal and 
thus a false conclusion. Presumablv their view 
of Smith would no1 be adverselv 'affected bv 
""hat commonly would be regarded as ;rn u~­
warranrcd applicauon of the charge by the au• 

threat to the reputation interest safeguard­
ed by defamation law because they could 
be subjected to rigorous and fair evaluation 
by fully-infonned readers.17 At the same 
time, their claim to First Amendment pro­
tection would be great because they would 
share the primary immunizing characteria• 
tic of pure opinion, for the presence of the 
background data would ensure that the 
only really active element of the statement 
is its judgmental or interpretive comp& 
nent. 

This balancing of First Amendment and 
defamation implications of hybrid state­
ments works flawlessly where the critical 
background facts are accurately set forth. 
A significant imbalance results, however, 
when a hybrid statement appears without 
any recitation of the underlying facts, or 
when those facts are stated incompletely or 
erroneously.11 When that is the case, the 
reader is unable to place the author's judr· 
ment in perspective, because he either is 
completely unaware of the predicate facts 
or is in some deg,-ee misled a.s to what they 
are. False hybrid statements obviously 
can WTeak considerable damage to reputa• 
tion. 11 A reader supplied with no back-

thor. Because the readers possess the relevant 
backcround data. they would not be misled by 
the innuendo of the word "murderer." 

61. Sec Adln v. Ammc1111 StandiJrd Corp., 538 
F.Supp. 572. 576 (D.Md.1982) ("there is a dis-­
linction between simple opinions and expres­
sions of opinion which indicate rhat they are 
baaed on undisclosed facts"). See also note 66 
supra. 

69. This has long been recognized: 
"To state accurately what a man has done. 
and then to say that 1n your opinion such 
conduct is di51r"aceful or dishonorable. is 
comment which may do no harm, as every 
one can judge for himself whether the opin• 
ion expressed is well founded or not. Misde• 
scription of conduct, on the other hand. only 
leads 10 the one conclusion demmental to the 
person whose conduct is misdescnbed, and 
leaves the reader no opponunuy for judging 
himself for (sic I the character of the conduct 
condemned. nothinc but a false picture being 
presenred for judgment." 

0. 54vitsclr v. P11ttcno11, supra note M, 81 U.S. 
App.D.C. at 360, 159 F.2d at 17, quoung Chri.sric 
v. Rowruon, 10 New S. Wales LRep. 157. 

l 
I 
l 

I 
I 
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ground at all may well assume that there 
are facts which support the derogatory 
conclusion. particularly if it ia announced 
by the author with apparent assurance.7• 

A reader given materially incorrect or in· 
complete facts, mistakenly supposing that 
the pertinent data are aceurately assem­
bled before him, might give even more 
c~ence to the author's conclusion.71 Hy­
brid statements unaccompanied by any 
predicate facts, or attended by defective 
recitals of the underlying facts, thua 
should occupy a very different position in 
the concerns of libel law, for their claim to 
First Amendment protection ia far leas 
compelling. If the background data reach- · 
ing the reader are deficient, the hybrid 
statement is as much a representation of 
the facts it implies as it ia a judgment or 
interpretation of the communicated data. 11 

The Gertz C-0urt immediately after p~ 
claiming immunity for expressions of opin­
ion, wamed that 

there ia no constitutional value in false 
statements of fact. Seither the inten• 
tional lie nor the careless error material­
ly advances society's interest in "uninh1• 
bited. robust. and wide-open" debate on 
pubiic issues. . . . They belong to that 

70. Consider, for a.ample, a variation on the 
ilh11tration pven in note 67 S11Fa. This time 
the author states, without elaboration. that 
"Smith is a murderer" to persons with no 
lmowledp of the circumstances. The average 
reader is unlikely to even consider the posaibili­
ty that the author entenains a bizan-e concep. 
lion of murder which fails to distinguish be-

~ tween unjustified intentional killing and self-de• 
fense. Ruder, are thus apt to assume the exist• 
ence of some factual predicate which. by com­
mon understanding, would warTant use of the 
charge "murderer"-panicularly if the author 
were someone who a'PJ)e&l'ed to be in a posuion 
10 know about the incident to which the state• 
ment ostensibly refers. 

71. In one more variation on the illustration, 
note 67 suFtz, consider the case where the au-· 
thor recites the story of Smith's encounter with 
White except that he omits the sentence describ­
ing how White came a1 Smith with a knife. In 
this event, the statement "Smith is a murderer" 
is probably both the most damaging to Smith's 
reputauon, and the most deceptive of all the 
hypothetical hybrids, because it 1s seemingly 
accompanied by a complete set of facts ·Nhich, 
on their face, 1us1ify its use. Neither the dam-

category of utterances which "are no 
essential part of any exposition of ideas, 
and are of such slight social value as a 
step to truth that any benefit that may 
be derived from them is clearly out• 
weighed by the social interest in order 
and morality." n 

I would hold that a hybrid statement is 
absolutely privileged as opinion when it is 
accompanied by a r,a,onably full and ac­
curate narration of the facts per,-inent to 
the author's conclusion. I would further 
hold that hybrid atatementa not so a.ccom• 
panied are not entitled to that degree of 
protection unleia thoee fact.a are already 
known to the author's liatenel"I or read­
ers. 74 I do not mean that the author must 
supply every little detail that conceivably 
might have some bearing. What 1 do mean 
is that the author's presentation must be 
reasonable-enough to enable the audience 
to fairly judge the conclusion stated. 

Nor do I suggest that errors or omis• 
sions in recitals of the predicate facta auto­
matically disentitle autho!'!I fMm 1.., ~,.-- •• ? 
the opinion ;mV1lege for hybr:a 3..1'.-::;,cr:-.:;, 

for First. Amend:..ent jurisprudence tl"­

quires the court to take into account the 

age nor the deception would likely be s11J11ifi• 
cantly les.sened if the author had said instead "! 
think Smith is a murderer.~ The problem 1s not 
wnh the reader's ability to recognize that this 1s 
the author's conclusion, but rather the ruder·s 
inability to separate out, and dismiss u errone­
ously sugested. the factual component of :he 
charge "murderer~ in thew circumstances. 

72.. See text inf,.a at notes 90-95. 

73. c;e,.r: v. Robert Welch. Inc .. supra note 3, J18 
t:.S. at 340, 94 S.Ct. at 3007. 41 L.Ed.2d at S05. 
quoting in tum Nn, Yo,.t Time, v. Su/lillan. 
Jupra note 5, 376 U.S. at 270, 84 S.Ct. at 721. l l 
L.Ed.2d at 701, and Chap/inst, v . .'Yrw Ha~:-­
shire, 315 U.S. 508, 572, 62 S.Ct. 766, i69. ,o 
L.Ed. 1031, 1035 (19'42). 

74. Hybrid statements are, of course, always en· 
11tled 10 at least the leeway that the First 
Amendment accords factual misstatements. 
See note S6 S"fl"" and note 83 infra and accom· 
pany1ng text. The task in the case at bar 1s :o 
determine when a hybrid statement • .• ill rece"e 
the quantum of additional protectton afforded 
by the opinion privilege. 
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author's culpability, if apy, for deficiencies 
in the factual presentation. 

As the Gertz Court acknowledged, 
"[a]lthough the erroneous statement of 
fact is not worthy of constitutional protec• 
tion. it is nevertheless inevitable in free 
debate." 75 and "punishment of error runs 
the risk of inducing a cautious and restric• 
tive exercise of the constitutionally guaran• 
teed freedoms of speech and press." ~• On 
the other hand, as the Court pointed out, 
"absolute protection for the communica­
tions media requires a total sacrifice of the 
competing value served by the law of defa• 
mation." rr "The New York Time& stan• 
dard," 71 the Court said, "defines the level 
of constitutional protection appropriate to 
the context of defamation of a public per­
son,"" and, "so long as they do not impose 
liability without fault, the States may de­
fine for themselves the appropriate st.an• 
dard of liability for a publisher or broad• 
caster of defamatory falsehood injurious to 
a private individual." 80 "This approach,·· 
the Court added, 

provides a more equitable boundary ~ 
tween the competing concems involved 
r,,?re. !t r~-:"."ir.-.izes the stren~h of the 
:~gi~mat.e su::e .n:erest :n ,;orr.pensating 
pnvate individuals for wrongful injury to 
reputation, yet shields the press and 

75. Gem v. Rol#rt Welch, l"c., sup,.a note 3, 418 
t.:S. at 3.0, 94 S.Ct. at 3007, 41 L.Ed.2d at 805. 

76. Id. 

i1. Id. 11 341, 94 S.Ct. at 3008, 41 LEd.fd at 806. 

7L See no1e 56 s,,,,,,.._ 

79. c;.,.,z v. Rol#n Welch,/~ .. supt'a note 3, 418 
U.S. at 342, 94 S.CL at 3008, 41 L.Ed.2d 11 
806-807. 

80. Id. at 347, 94 S.CL at 3010, 41 L.Ed.2d at 809 
(foo1no1e omitted). 

II. Id. at 347-348, 94 S.Ct. al 301()...301 I, 41 
L.Ed.2d at 809-810, quo11ng Curt15 Publishing 
Co. "'· Burts, supra note 56, 388 t:.S. 11 155, S7 
S.Ct. at 1991, 18 LEd.2d at 111 I. 

broadcast media from the rigor, of strict 
liability for defamation. At least thia 
conclusion obtains where. as here, the 
substance of the defamatory statement 
"makes substantial danger to reputation 
apparent." 81 

The considerations underlying the stan­
dards of care developed in New York 
Time& and its progeny for measuring liabil· 
ity for defamatory falsehood apply equally 
to situations wherein an author stat.es the 
background facts incompletely or incorrect• 
ly. I would conclude, then, that if critical 
background data are omitted or are errone­
ous, 12 the absolute opinion privilege is still 
available when the infirmity is not tracea­
ble, in the case of a public official or public 
figure, to actual malice or reckless disre­
gard of truth or falsity, or, in the case of a 
private figure, to culpability great enough 
to incur liability under relevant state defa· 
mation law.82 

This approach is dictated by the need to 
account adequately for the factual load car• 
ried by the hybrid statement As the Su­
preme Court recently recognized, 

(some] sort of inaccuracy ... is common• 
place in the forum of !"':lbust debate .... 
'"?.eahstica:ly, ... rnme ~r~··· .. " -.:;1-""·-~ 

ble: and the difficulties of separating 
fact from fiction convinced the Court in 
New York Times,&~ Butts," GertzM and 

of vital facts. In between are errors and omis­
sions of varying magnitude attr1bu1able to vary­
ing deip-ees of fault. 

83. Thus. when the plaintiff claiming defamation 
is a public figure or public official, the pertinent 
inquiry should be whether the author's failure 
to provide reasonably full and correct back­
ground data is traceable to actual malice or 
recklessness. When the plaintiff is a private 
figure, the critical question should be whether 
the author was negligent, or violated a higher 
local-law standard of conduct applicable. in set• 
11ng out the factual basis for the hybrid s1a1e­
men1. If the error or omission in the recital of 
predicate data is found nonc:ulpable under the 
relevant standard, the hybrid s1a1emen1. though 
false, should nonetheless be absolutely privi• 
leged as opinion even though it may mislead the 
reader and damage the victim's reputation, 

12.. The author's recitation of background may, 84, .'1/,w Yo,.k Times Co. "'· Suiliva", supra note 5. 
of course, be defective for any of a vanely of 
reasons. They run the gamut from a cor:,plete- 85. Curtis Publishing Co. "'· Butts, sup1'a note 56. 
ly innocent and excusable ignorance of relevant 
facts to a deliberate and malicious withholding 16. Gertz "'· Rohen Welch. l"c., sup,.a note 3. 
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similar cases to limit liability to instances 
where some degree of culpability is 
present in order to eliminate the risk of 
undue self-censorship and the suppres­
sion of truthful material." "[E]rroneoua 
statement is inevitable in free debate, 
and ... must be protected if the f~ 
doma of expresaion are to have the 
'breathing space' that they 'need . . . to 
survive.' " 91 

By denying the opinion privilege only in 
those instances in which authors of hybrid 
statemenu are guilty of culpable error or· 
omission. those who satisfy the applicable 
standard of care-the same standard which 
they inevitably m111t meet to keep their 
defamatory factual assertiona from ripen­
ing into monetary judgmenta-would be 
free of potential liability in expressing their 

17. Bose Corp. v. Consum.n U11io11, - U.S.-. 
-. 104 S.Ct. 1~9. 1966, 80 LEd.2d 502, 525 
(l 984) (citation omitted), quotin1 in tw-n Hwr• 
bm v. Londo, 441 U.S. 153, 171•172. 99 S.Ct. 
1635, 1646, 60 L.Ed.2d 115, 130-131 (1979) and 
Sew Yo,-k Timas v. Sullivt1.11, sup,t1. note 5, 376 
U.S. at 271-272. 84 S.Ct. at 721. 11 L£d.2d at 
701. in tum quoting NAACP v. Sutr01I, 371 U.S. 
415, 433, 83 S.Ct. 328, 338, 9 LEd.2d 405, 418 
(1963). 

81. I readily airree that context may play a vital 
role in determinin, whether a hybrid statement 
is one of fact or opinion. Indeed, context may 
be as imponant in this connection u it is in 
determinin1 whether a statement is capable of 
conveyin1 a defamatory meanin1. Since words 
and phrases can seldom if ever be accorded an 
immutable meanin, obtainin, at all times and 
in all cirewnSQllCCS. the "publication must be 
•ken a.s a whole, and in the sense in which it 
would be understood by the reader 10 whom ii 
WU addreued." A/ro-Ammcan Publuhi711 Co. 
v. Jaffe, supra note 64, 125 U.S.App.D.C. at 76, 
366 F.2d at 655 (footnote omitted). 

A hybrid statement's broad social con1e,u may 
be particularly relevant in detcrminins whether 
it falls within one of the ca1caorics of pure 
opinion. See text sup'f'tl. at notes 57~3. For 
example. "fascist" nuna at a police officer by an 
anll'Y demonstrator presents a very different 
case from use of that term in an anicle accusin1 
a person of havina been one of Mussolini's 
henchmen. In the first snuation. "fascist" likely 
would be classed as protected opinion; in the 
second. 11 normally would be actionable, 1f cul• 
pably false, as an assenion of fact. 

conclusions and interpretations. no matter 
how unreasonable or intemperate they may 
be. No author need fear that an insignifi­
cant or inadvertent en"Or in factual presen­
tation would transfonn his otherwise abso­
lutely-protected statement into an action­
able claim. Under my mode of analysis, 
only those indulging in. culpable behavior 
could be deterred from expresaing their 
ideu, and I see no constitutional impera­
tive for extending absolute protection to 
authon who have misled their readel"!l by 
refusing or culpably failing to provide rea­
sonably full and accurate background 
data.11 Even in theae latter instances, the 
hybrid 1tatement, though forfeiting all 
right to absolute privilege, will be afforded 
that quantum of unqualified protection ac­
corded a purely factual miaatatement under 
the cireumatancea. • 

The location of a hybrid siatcmcnt-for eum­
ple. its appearance in the editonal section of • 
newspaper-ii rell'Yalll in de1Cr1Dinin&, from 
the perspectiYC of readers. whether it is fact or 
opinion. and u well in UIClllftl the reasonable­
ness of an el'T'Or or omission 1n a.sceruirunc 
whether the author satisfied the requ1s11c sun• 
dard of care. I do not belicw, howner, that a 
hybrid statement earns the absolute ;;m1i~ 
simoly because it is part of an edaonal. .._. -~.e 
ma_,or.ty r=cov.aes. clearly fa.;-:·.a, sa:::.:-.~ .l 
siloulci not rec:e1ve absolute protection '.'.".cre:y 
because they appear on 1he editonal pqc. .-.a­
joriry Opinion (Maj.Op.) at 917 n. 33. A hybnd 
statement unaccompanied by cntical ~.Ir.­
ground facu hu an equally dcvuu11ns cal)A'lfY 

10 mis.lead. While a reader's undcl"5WlCl111 of 
particular ambipoua siAtcmcnts as op1n1oa 
may result from the fact that they .appear ,n .u, 

editorial. I caMot aaree that 1he average ruder 
will neccuarily view the factu.a.l componcnt.J of 
a hybnd statement u the author·s subJ~u•c 
impreuions just because tbey arc pan 01 :NI 
editorial. Quite the contrary may be true. 1,ncc 
authors of editorials frequently do not .:xu· 
mcnt the sources of their factual 1nformauon '" 
a manner enabling readers to e,aJu.11e ,t. 
Those readers may make the m1st.a.lr.e of ~wn­
ing that the facNal underpinnings of i ~,t,r,~ 
statement are commonly-acce,ned belieh. An 

therefore true. precisely because t!1e.,. ue A)­

sumed, unsupponed or undocumcn1~. 

19. Evans and Novak argue that all that 11 ,,e,;e~ 
sary 10 mgger the opinion pnv1lqe ,s d1K~~::~ 
of some of the fac1ual bu1s for :~.e • •• •. 
statement. Were that the rule, in our c,o,e ~• 
e:icample the author could (a) 1ru1hfuilv vi '.·Jr".~ 

the facts that Smith went to Whuc 1 'lou~ • .It 
reled, took a gun and in1cn11onally 1no1 ~ '\.:e. 

J 
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A requirement of subatantial disclosure 
of material backgroUDd facta ia hardly a 
novel step. The Restatement (Second) of 
Torts takes the position that "[a] defamatA> 
ry communication may consist of a state­
ment in the form of an opinion, but a 
statement of thia nature is actionable only 
if it implies the allegation of undisclosed 
defamatory facta u the buia for the opin­
ion." " Thia formulation envisions a situa­
tion where the derogatory opinion seemini• 
ly is baaed on fact& unstated by the author, 
and known to or aaaumed by the parties to 
the communication "-u for example, an 
unelucidated statement that a named per­
son ia a thief or an alcoholic. 11 The ration­
ale ia that such a statement gives rise to 
the inference that there are undisclosed 
facts justifyinr the opinion and that these 
facts are defamatory." So, while the opin­
ion component of the communication can­
not subject the author to liability, the im­
plied factual component might. 14 

I subscribe to thia position, and I believe 
the reasoning underlying it extends fur­
ther. While the Restatement's rule does 
not itself addrea■ the derogatory hybrid 
statement accompanied by an incomplete 
disclosure of background fact.a. the propen-
:. ":"_: :-.· ··:::cat-:.-. .:1.aeri:• : / :.::e !"'J,e !:'.av 
;;m1iar1y affect such a statement. The au­
thor's recountal of some of the background • 
facts normally creates the inference that 
there are no other facts pertinent to the 
opinion expressed; absent some contrary 
indication, recipients of the communication 

(b) deliberately and maliciously omit the fact 
that White attacked first with a knife; (c) an­
nounce the conclusion·that "Smith .is Ii murder• 
er'"; and (d) claim that the communication is 
absolutely privilepd beca1.11e the hybrid state­
ment was accompanied by 1am. of its factual 
basis and the facu that were reponed were 
accurate. As this coun hu said in a slightly 
differenl context. "{p]anial truths a.re not neces­
sarily even mitiptinc in this branch of the law, 
for the defamer may be the more successful 
when he baits the hook with truth.'' Afro-A'".,.. 
icon P&lblishin1 Co. v. Jaffe. supra note 64, 125 
U.S.App.D.C. at 76, 366 F.2d at 655. See note 69 
supr&. 

would naturally derive that underst.anding. 
If, then, the undisclosed background fact.a 
strip away the justification the disclosed 
facts proffered for the disparaging remark, 
the communication cannot automatically be 
deemed a mere expression of absolutely­
protected opinion, for it incorporatel a 
falsehood by inference. The communica­
tion is really a fal.se and defamatory ret~ 
3entation that, squarely on the basil of 
such facts as were disclosed, the subject of 
the comment is guilty of the defamatory 
behavior charged." 

To recapitulate, I think the ab■olute First 
Amendment opinion privilege proclaimed in 
Gertz should be held to shield four catep 
ries of statement.a. The first includea ex• 
pressiona of personal taste, sentiment and 
values that are inherently or essentially 
subjective in nature. In the second group 
are those general derogatory epithet.a and 
"undefined slogans" " flung about in the 
course of political, economic and social de­
bate that express contempt or extreme dia­
ag?"eement without connoting any p&rticu­
lar factual basis. Third is language which, 
from its context, obviously is used in the 
figurative or hyperbolic sense. These 
three types are characterized by the ab­
sence of any suggestion t!':J.t they an 
grounded upon any specific factuai p~­
cate, and [ would locate them near the 
pure-opinion end of the continuum. The 
fourth category embraces statements, 
which I have termed "hybrids," that both 
intimate the existence of specific facts and 
convey the author's judgment on or inter-

92. Id. See also illustration 3. 

jJ. Id. comments b, c. 

M. Id. comment c. 

95. Cf. Restatement (Second) of Tons § S29 
comment ca ("(a) statement containin1 a half 
truth may be as misleading as a statement whol• 
ly false. Thus. a statement that contains only 
favorable matters and omiLI all reference to 
unfavorable matters is as much a false repre,en, 
tation as 1f all the facts stated were untrue"): 
Afro•A'"ericon Publislti111 Co. v. Jaffe. supra 
note 64. 125 U.S.App.D.C: at 76, 366 F.2d at 655. 
quoted in pan supra note 89. 

90. Restatement (Secono) of Tons § 566 ( 1977). 96. Cafetma Employees l!11i011 "· A11,elos. 320 
IJ.S. 293, 295, 64 S.Ct. 126. 127, 88 L.Ed. 58, 60 

91. Id. comment b. (1943). 
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pretation of those fact.a, provided that such 
statements a.re accompanied by a reason­
ably full and accurate account of the mate­
rial background facta, or that incomplete­
neSA or inaccuracy of the predicate data is 
nonculpable according to the applicable 
standard of care.'' 

I do not mean to imply that I perceive my 
delineation of the scope of the opinion privi­
lege to be clearly mandated by any of the 
Supreme Court's defamation decisions. I 
believe, however, that it is responsive to, 
and certainly not inconsistent with, what 
little can be gleaned from them. For ex­
ample, Grtfflbelt • and Lettff Cam,n " 
are, by their own terms, instances of pro, 
tection accorded language used figurative­
ly or hyperbolically. 1" In HutchinlOft, 111 

where the challenged press release called 
the plaintifrs research "transparent worth­
lessness" and remarked that he waa per­
sonally profiting from a pointless expendi-

"7. While I agree that the question whether a 
statement is one of fact or of opinion is 10 be 
decided by the coun as a matter of law, see Maj. 
Op. a1 978, it is up to the jury, if it is the trier of 
fact, to senle any evidentiary disputes over the 
facts upon which the lepJ conclusion is to be 
based. See Manbeck v. Ostrowski, 128 US.App. 
D.C. I. 5. & n. ~o. J84 F.2:1 ro. 974 & n. 20 
( l ~~7). cen. d~me.ri. J;,,-J C'.S. %6, S8 S.Ct. 1077, 
I 9 LEd.ld 1170 (l 968) (whether communica• 
uon is privtleaed a question of law for coun 
"where the facts SWTOUndiftl its publication are 
undispucedi: MMfCII 11, Dull ,I, B,-,ulst,vt, 421 
F.2d 1241, 1242 (5th Clr.1970) ("[wjhen the evi• 
dence material to the privilep is in dispute, the 

. trial judge is quite colTeel in submining n to the 
jury"); Prosser & Keeton on Tons§ I 15 (5th ed. 
1984) ("[w]hether the oc:casion was a privileged 
one is a question to be determined by the coun 
u an isaue of law, unless of course the facts are 
ia dispute, in which case the jury will be in• 
structed u to the proper rule to apply"). Two 
possible questions in this coMection for the 
trier of facts are whether a hybrid statement 
predicated upon unreasonably inaccurate or in• 
complete bacltground data actually conveyed a 
defamatory mesuge to its audience, and, if so 
whether the author wu culpable in making the 
error or omission creating the deficiency. Cf. 
Bose Corp. v. Coruumrn Union, supra note 87, 
- U.S. at -, 104 S.Ct. at 1958-1959, 80 
L.Ed.2d at 515 (issue of malice is a question of 
fact); Po,.so,r v. Pojida•tf. 141 U.S.App.O.C. 139, 
1-40-141, 436 F.2d 293, 294-295 (1970) (truth of 
statement is jury question): Oli11111,. v. Amel"ic:o.n 
Savs. ,1, Loan A.u'n, 133 U.S.App.D.C. 107, 109, 
409 F.2d 142, 144 (1969) (same): Dickins v. 
lnu,-,,ariono.l Bird. of T11ams111,-s, 84 U.S.App.O.C. 

ture of tax monies, the plaintiff claimed 
that the release "contained an inaccurate 
and incomplete summary of hi.s r~ 
search," in ·Hence, if the allegedly libelous 
comments in that case are viewed as hy­
brids, issue squarely had been joined on 
whether a full and fair account of the fac­
tual predicate had been provided. The ~ 
port of the content of the divorce decree in 
Fi~1u,ne •• waa not the kind of litervy 
criticism that would be absolutely privi­
leged aa a subjective expresaion of pure 
opinion, and if in the realm of opinion at all 
the report wu at best a hybrid presented 
with no background data whatever.1" 
Thus, the dispoaitiona in thoae cues are 
perfectly hannoniou with my view on the 
scope of the opinion privilege. 

III , 
I now turn my attention to the puaages 

of the syndicated column which are sub-

s I. 54 n. 2, 171 F.2d 21, 24 n. 2 (19,a) (malice is 
fact question): Restatement (Second) of Tons 
§ 617 (statin1 pneral rule). Of course, if the 
material facts are not in dispute. or if reuon­
able minds would not differ, the coun may 
proceed to rule on the legal question. <;ee WJ• 
pe/ Spreadint C>u1.rt:h v. hf''ISO" f~..i,:U.~,,,, ~:o., 
l~? t:.S.App.D.C. W7. 208. 454 !='.ld !C.5(.. 1031 
f 1971) (summary judpnent Ju.stified ll no evi• 

dcnce of actual malice); Thompson "· EVfflint 
Star N~ Co., 129 U.S.App.D.C. 299, 302. 
394 F.2d n4, 777, i:m. daraed, 393 U.S. 884, S9 
S.CL 194, 21 LEd.2d 160 (1968) (same): McCo.r­
n111 v. Du Moc"as Rllist.,. & Trilnut. Co., 239 
S.W.2d 152, 157 (Iowa 1976) (summary juda• 
ment appropriate if no facts on malice is.sue 
contravened). 

98. Gru,tbe/t Coop. Publishinr Au ir 11. B,-e.sskr. 
sup,-o. note 12. 

99. Old Dominio" Branch 49, Nat? ..us'n of u11er 
Camers v. Ausnn. SIi.pro. note 13, 

100. See text mp,.a at no1es 12-25. 

IOI, Hu.ti:hi,uon v, Prozmin, supr-o. note JI. 

102. 443 U.S. at 116, 99 S.Ct. at 2678, 61 LEd.Zd 
11 419. 

103, Time, Inc. v. Firestone, supra note 45. 

UM. See 424 U.S. at 4S2, 96 S.Ct. at 964. 47 
L.Ed.2d at 161-162 (reprint of the entire p.ara· 
graph complained of). 
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jects of complaint in the cue at bar. I 
agree with the District Conrt that Evans' 
and Novak's characterization of Oilman as 
an "outspoken proponent of 'political :Marx• 
ism' " 111 is absolutely privileged. It falls 
well within the class of "loosely definable, 
variously interpretable statements of opin• 
ion ... made inextricably in the contest of 
political, social or philosophical de­
bate .... " 1• "Political Marxism" is much 
too ambiguous a slogan to permit a court 
to determine whether it is really defamato­
ry, much less to ascertain whether the 
claim that Oilman propounds it is actually 
false. 117 

Presenting a different problem, however, 
is the column's observation that 

[w]hile Oilman is described in news ac• 
counts as a "respected Marxist scholar," 
he is widely viewed in his profession as a 
political activist., .. 

Like "political Marxism," the term "politi­
cal activist" would not normally be deemed 
defamatory.1°' As it appears here. how­
ever, it reasonably could be read as imply­
ing the antithesis of scholarship. 11' This 
interpretation is reinforced by the authors' 
later comments: 

Such pamphle!.t>erini • '.-: ·,·,ted at by 
,)ne poiitical 5c1ent1st m 1 major eastern 

1115. See Maj. Op. app. ~ 5. 

106. Bu.cA:Jey v. Littell. supra noce 51, 539 F.2d at 
895. 

10'1. This is not a case wherein 1he auchor has 
defined the crirkal 1erminology in 1he statement 
50 as to impart a pt'ec1se meaning in 1he panicu• 
la: context. •, 

108. See Maj. Op. app. ! 5. 

109. Nor, for 1ha1 matter, is ii very precise. 

110. A term not defamatory when standing alone 
may be defamatorv in a comex1 in which 11 has 
ii damaging c:onno"tation. See, e.g., De Saviucli 
"· Parreno", su,,.,a note 64, 81 L".S.App.D.C. ac 
359, 159 F.2d at 16. 

Ill. See ~aj. Op. app. 'l 11 (emphasis added). 
Authors are no1, of course, insulated from liabil­
ity by v1r.ue of the fact that they merely repeat 
wha1 another purponedly said. "The law af. 
fords no protection 10 those who couch 1he1r 
libel in 1he form of reports or repe1111on." Q/. 

750 F 2a-2• 

university, whose scholarship and reputa­
tion u a liberal are well known. "Oil­
man h.a.t no statia within the profu• 
sion. but i., a pure and l'imple activiat," 
he said.111 

The District Court characterized these 
statemenai u the authors' submission 
"that [Ollman] lacka a reputation in his 
field as a scholar." 111 I agree that a jury 
reuonably could find III the overall import 
of the remarka to be that, although Oilman 
has been described in the press aa a re­
s pected scholar, hie professional colleagues 
actually do not regard him as such. With­
out doubt, scholarship ia the quintessential 
attribute of profeuorial competence. • To 
say that a professor's academic peers, who 
presumably are those most capable of eval• 
uating the real merit of hia work, do not 
rate him highly as a scholar is to impugn 
his professional reputation severely. 

A statement that Oilman's peen do not 
respect him as a scholar stands, I submit, 
on quite different footing from a statement 
that Evans and Novak do not themselves 
rank him as one. The latter might well fall 
into the. category of pure opinion. as a 
subJective apora1sal of the vaiue of 011-
man 's writings. 11• The former, however, 1f 

inger v. Ammca11 Savs. & Loan A.ss'n, supra 
noce 97, 133 U.S.App.D.C. a1 109, 409- E'.2d at 
144. Accord, Ptnsbur,Ji Couner Publishi"I Co. 
v. LldJon. 91 U.S.App.D.C. 311. 312. 200 F.2d 
355. 356 (1952); Cianci v. Ncw Times Publishinf 
Co., SUfll'G no1e SI, 639 F.2d at 60-61: Di.zJo" v. 
NC'WS'Wftk, l11c., su,,.,a note SI, 562 F.2d at 630-
631. 

112. Oilman v. Evans, supra note 2, 479 F.Supp. 
at 294. 

I 13, The threshold determination on whether a 
statement is capable of bearing a defamatory 
meaning is for the court; the ultimate conc:lu• 
s1on on whether such a munin1 was indeed 
conveyed is for the Jury.· 0/i"Jn v. A'"erican 
Savs. & Loan A.ssn, su,,.,a note 97. IJ3 t.:.S.App. 
D.C. at 109, 409 F.2d at 144. Accord. Cianci v. 
N- Times ~blishing Co., supra note SI, 639 
F.2d at 60; Avins v. White, supra note 5 I. 627 
F.2d at 644; Church of Sciemoloi, 11. CaZAru, 
supra note SI, 638 F.2d a1 1286. 

114. In similar vein. [ consider E~·ans' and No­
valt's charac:teriz.auon of OUman·s book. Alieno-

' 
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not actually a representation of fact, cer­
tainly rises no higher than a hybrid state-

-ment. 116 It may convey the authors' ulti­
mate assessment of what the political sci• 
ence profession thinks of Oilman, but it 
also implies the uistence of facts inducing 
that conclusion, such u evaluations of O11-
man·s work by a sampling of aeademician1, 
critical reviews of his articles. or a poll 
taken of members of the profession. Our 
attention is directed to a passage describ­
ing how OIiman came in last in two Ameri­
can Political Science Association elec­
tions, 111 but just what this fact hu to do 
with Oilman's scholarly reputation in the 
profeHion is not immediately apparent; in• 
deed. the article it.self professes some un• 
certainty about "[w}hether or not [the elec­
tion results} represent{] a professional 
judgment by his colleagues." 117 Ollman, 
on the other hand, points to a 1978 publiah­
ed survey in which, so he claims, "a poll of 
317 leading and repre5entative political sci• 
entis~" ranked him "10th in the entire 
field of all political scientists in terms of 
occupational prestige.'' 111 I thus think 
that. although the matter is not whoUy free 
from r.ioubt, tile pailcitY oi supporting facts 
in the column, coupled with the survey 
Oltman proffers, raises a genuine issue as 
to whether_ there was a culpable error or 

tiorr: M4rz :S CMK:~rio,e of .~an in Capitalist 
Socirty. u a Hponderous tome" and "pamptilet• 
eering.'' see Maj. Op. app. '!'110 &: 11. 10 tie an 
obviously subJeaive judament within the realm 
of purt opinion. 

t t1. There is some reason for treating 1tie state• 
men1 .as a factual repre5entauon. It purpons 
uneat~ricaUy to announce what a finite set of 
people-political sc:ien1is1.s-thi nlc about a 1iven 
subJec:t--Ollman's s,c:holanhip. In theory at 
least. the tl"llth or falsny of this repreSl!ntation 
could be established empirically by pollilll each 
member of the i"OUp and tabulatin1 the resul11-
That each of ,tie anJwers is in 11self the respon• 
dent's opinion does not make the $urnmary of 
now many people gave wtiich answer any less a 
s1a1emen1 of fact. I recognize. however, 1tiat 
the opinion of a large lfOUp on .a given subie-ct 
often c;,nnot. for logistical reasons. be obtained 
1hrough a un1ver5al poll and that, m such cue,. 
the would-be reponed of opinion mus, extrapo­
late from a sample survey or from other data. 
For !his reason. I t.ake it that the s1a1ements al 
issue reflect 1n some d~e,, elements of JUdl· 
ment and in1erpre1auon. By no means, how-

omission in the background facts presented 
to the reader. 11• 

I come finally to a set of statementa 
relatini to Oilman's writing9 and to what 
assertedly they reveal about his objectJves 
as an instl'Uctor: 

His candid writings avow his desire to 
use the cluaroom a.s an instrument for 
preparing what he calls "the revolution." 

• 
Oilman's intentiona become explicit in 

"On Teaching Mumm and Building the 
Movement," his article in the Winter 
1978 issue of New Political Sdenee. 
Moat student&, he claims, conc\ude hia 
course with a "Mamt outlook." Oil• 
man concedea that will be seen "u an 
admission that the pvpoae of my course 
is to convert students to socialism." 

That bothers him not at all because "a 
correct underst.andinr of ~arxiam (u in• 
deed of any body of scientific truths) 
leada automatically to it.a acceptance." 
Non-Marxist atudenca ill'e defined u 
those "who do not yet understand ~arx­
ism.'' '!"-~ .-.., , , ·i1.:i.:e wne~ 
tr:e st-...-;a-,·:..; ";:.1.:.r~':!-),:1 uieoiogy is :ie­
ing dismantled.·· ··our pnor task" he­
fore the revolution, he writes, "is to 
make more revolutionaries. The revolu-

ever. c:ould I accept the 1uuc•t1on t~.a, tMY 
represent pure opinion. 

116. See Maj. Op. app. 11 6. 

I 17. See id. Evam and Sovak here argue 1h11 
"(r)unninc for office is u act of poliucal a(IJY• 

ism . . .. " Brief for Appcllees a1 23. That. of 
course, misses 1he point. The iS1uc ,s n01 

whether OHman is indeed an .iamst of any 
son, but whether his professional collc.il(Ue'I 
reiard him as a .. politu:al activist'' :u opposed­
accordin1 10 the antithesis set up ,n rhe col­
umn-io a ··respected Marx.isl scholar:· 

111. L.eucr from lsidorr Silver. couns.el for Oil· 
man. 10 Evans and ."fovalc demand,:ii rrrr.ic­
tion. appended 10 Complain!. Ol/ma11 v. Evll"'­
~79 F.Supp. 292 (O.O.C.), .u E.xh1b11 B. Joint 
AppendiJ< 12. 

119. ln view of its disposition of the enure -~ 
on the ground of 1he opinion pn'i1le-gc. the o,,­
tnct Coun did "?' ~each the quemon ..... n.e;h.~ 
Ollm1n ·1s a pubhc: fisure. See gcr,eralh i'-4~~ 
bau"' "· Fairchild l'Mblicat1oru. supra t1ote • • • 
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tion will only occur when 
enough of ua to make it." 1• 

there are strong and apparently unequivocal phraaes 

[ would note initially that these excerpts 
do not represent literary, scholarly or ideo­
logical criticism. They do not advance the 
authors' personal views of such attributes 
u Oilman's writing style, the quality of his 
an&lysia, or the value or correctne!II of the 
ideaa he O jvances. While comments of this 
type, I assume, would be the kind of pure 
opinion that lies at the core of the opinion 
privilege, 111 the quoted passages purport to 
describe the substantive content of 011-
man ·s article. A jury reasonably could 
read these puaages u saying that Oilman, 
in hia writings, openly admits that he 
wishes to use the clusroom to indoctrinate 
his students and transform them into 
Marxists. 122 To be sure, whenever an au­
thor undertakes to encapsulate and de­
scribe the contents of another's lengthy 
work, the product is apt to reflect some 
amount of the author's own interpretation 
and judgment. Here, how~ver, a signifi­
cant component of factual representation 
also comes through, particularly in such 

120. See Maj. Op. app. ':ff 3. 7, 8. 

121. See text s,qwa at no,es 57~J. 

;.:i I accept Oilman s view that a suggestion that 
a te.acher 1.1sa his clusroom. not for the impar• 
tial edl.lUtional goal of advanc1n1 his students' 
intellectual progress, but for the panisan pur• 
pose of recrui1in1 them to his personal political 
creed, is damagina, for it implies a perversion 
of the academic mission. To say falsely that a 
professor admns 10 s1.1ch a pw-pose could well 
be found defamatory. 

123. See Maj. Op. app. ~, 3. 7. \' 

124. Indeed, the openina paragraph of Evans' 
and Novak's column identifies this as its princi­
pal theme: 

What is in danlff of bccomina a frivolous 
p1.1blic debate over the appointment of a 
Manist 10 head the Universitv of Mal"l/land"s 
depanment of politics and go~ernment.has so 
far ianored this 1.1nspoken concern within the 
academic community: rht avowed de.sirt of 
ma,ry polirical acriviscs 10 use higher educa­
uon for indocmnation. 

Maj. Op. a.pp. I! I (emphasis supplied). As noted 
earlier, see text sup,.a at note 108. Oilman 1s 

subsequently identified in the column as some­
one whom hts colleagues regard as a "pol111cal 
activist:· 

as "(h]is candid writings avow," "Oilman's 
intentions become explicit" and "Oilman 
concedes." 1= I therefore think these pu­
sages should properly be regarded u hy­
brid statements of what Ollman's writings 
say about his intentions in the classroom.124 

A fair amount of background material on 
this point is provided in the column under 
attack, largely in the form of direct quota• 
tions from Oilman's writings. TheN ia 
some question, however, u to the com• 
pleteness and accuracy with which these 
predicate facts aN set out. The District 
Court, after review of the article, found 
that "(w]hile (Evana and Novak] refer to 
[Oilman's] writings and speeches, Ollman'a 
statements are selected to refleet (their] 
opinion. Portions contrary to Evan's (sic] 
and Novak's viewpoint are carefully omit­
ted." tis The court also suggested that 
"this may be thought of as biued journal• 
ism," ,n and an examination of the full text 
of the sources quoted could lead one to 
believe that this appellation may not be 
undeserved.1ZT 

125. Ollma,r v. Evans, su.,,,.a note 2, 4i9 F.Sui,p. 
at 294. 

126. Id. 

127. For example, the openina paracraphs of Oil• 
man's anicle, from which several quotations 
were taken. read in full: 

What are the practical resulu of my course 
on Manism? How can one judge them? 
Most students who answer the question. "Why 
are you or aren't you a Marxist?", indicate at 
the end of the course that they now accept 
Marx's analysis (although the majonty are 
still wary of the label "Marxist'"). Where this 
happens. these students know be11er than 
most comrades with whom I have talked 
when and how they adopted a Marxist out• 
look. For most. the break wuh bourgeois 
ideology seems to have taken place behind 
their backs, so that at one moment they con­
sidered themselves liberals (or worse), and 
then a liule later-without quite noticing the 
transition-,1hey considered themselves social• 
ists. 

If non-Marxists Stt my concern with such 
questions as an admission that the pur!)Ose of 
my course is to conven students to socialism, 
( can only answer that in my view-. view 
which denies the fact/value distinction-a 
correct understandin1 of Manusm (as indeed ' 




