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I conclude, then. that these passages also 
present a genuine issue whether the abs~ 
lute privilege for opinion has been forfeited 
by culpable omissions or errors in the sup­
porting facts which the article offered its 
readers. 

WALD. Circuit Judge. with whom Circuit 
Judges EDWARDS and SCALIA join, dis­
senting in part: 

I basically agree with the plurality's out• 
line of the appropriate strategy for identi• 
fying absolutely privileged opinion and it.I 
judgment that most of the statement.I 
made by Evans and Novak about the plain• 
tiff are non-actionable statement.a of opin• 
ion. However, in my mind the columnist.I' 
statement that "Oilman has no status with­
in the profession, but is a pure and simple 
activist" is an assertion of fact for which 
its authors can be made to answer, consist• 
ent with the requirements of the first 
amendment. in a suit for libel. 

In many areas of the law, the factual 
nature of statements about reputation is 
recognized and indeed taken for granted. 
Lay witnesses are ~enerally allowed to tes• 
t:fy as co someone s rep~t.l:ion in the com­
munity for veracity or violence, for exam• 
pie, although they cannot give their person• 
al opinion as to thoae matters. See McCor­
mick on E\"idence § 44 (Cleary ed. 1984). 
Expert witnesses are often asked in the 
course of their testimony whether other 
authors, scholars or practitioners are gen• 
erally regarded as authorities in the field, 
set- 7 Wigmore on Evidence § 1984 (Chad­
bourne rev. 1974), and their own qualifica­
tions may be established or attacked on the 
basis of professional reputation, see 5 id. 
§ 1621. 

Similarly, as the plurality concedes. the 
law of libel has long recognized the basical­
ly factual nature of attacks on reputation. 

of any body of scien1ific lruths) leads auto­
maucaliy 10 its acceptance. • I has1en to aad . 
that 1his ,s nol reflected in my grading prac­
tices; non-Marxist s1uden1s (i.e., studen1s who 
do no1 vet unders1and Marxism) do al least as 
well as ·the rest of the class given by bourgeois 
professors. [sic ] Funhcrmore. I do not con­
;ider that I introduce more "'poht1cs" into my 

I do not dispute the plurality's assertion 
that the first amendment often demands 
modifications of the common law of libel so 
as to limit the chilling effect of potential 
civil liability on an "uninhibited, robust. 
and wide-open debate on public issues." 
New i"· .. k Times v. Sullivan, 376 t:.S. 25~. 
270, 84 S.Ct. 710, 721, 11 L.Ed.2d t586 
(1964). In particular, the first amendment 
demands that we evaluate the allegedly 
libelous statement in the context in which it 
appeared to determine whether it can claim 
the constitutional privilege for statement-1 
of opinion. Yet I find that a fair applica­
tion of both the plurality's test and the 
approach sug&ested by Judge Boric in his 
concurrence indicates that the statement 
before us ia more a statement of fact than 
of opinion. 

The plurality would ask four questions 
about the particular statement at issue: (l) 

do the words have a "precise core of mean• 
ing"; <2) is the statement verifiable: 13) 
how do the immediate context-in this case 
the article-and (4) the broader context af· 
feet the likelihood that the staternen• will 
be re~d 3...'! an a3Ser"'.ion cf fact? .,,:·.~,~, ~-: 
Judge Bork calls for a mor<? :lexible, aa hvc 
balancing approach to the fact-opinion dis· 
tinction, his analysis of this case strikes me 
as conceptually indistinguishable from the 
plurality's approach. I fully agTee that the 
distinction between fact and opm1on :s nrl'­
ly self-evident or exact and that we shouid 
not attempt to impose any mechanical set 
of categories on the complexities of :1bel 
litigation. Although the task may not al­
ways be an easy one, however. we :are 
surely obliged to articulate some set .:i f 

principles to guide the district court in ,je­
termining which types of statements .:an 
give rise to a libel action. 

Indeed. despite the plea for a case-by­
case consideration· of the "totality -, i ~:r· 

course than do other social sc ,c.- r,c ~ ;c"!<~· 
sors, or that I am any more 1nt<r<s: <cl ••Jn 
they are in convincing students oi :~c.- . . , -~•:: 
ness of my interpretations. 

Oilman. OP! Tuchinr .War:rism and 9.., ,;.; ~, _ ., 
Jfoveme,rr, New Political Science I \', .r. :rr • • • 
Supplemen1al Appendix a1 S. 
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cumstances," Judge-Bork apparently recog- for instance, devise a poll of American Po­
nizes precisely this obligation. After pur• litical Science Association members as to 
porting to engage in an open-textured bal• their opinion, on a scale of one to ten, of 
ancing of fint amendment values, Judge the scholarly value of Oilman's work. Tes­
Bork relies on three factors of his own in timony of prominent political scientist.a or 
order to immunize libel defendants from other measures of reputation would also 
suit He reaaons that (1) OIiman should be serve to verify or refute the statement 
expected to endure the challenged state- about OIiman's reputation without sending 
ment because he placed himself in a public, the jury into a sea of speculation. 
political debate, · (2) the factual nature of 
the "no status" statement is inherently un• 
suitable for jury determination, and (3) the 
functional meaning and general context of 
the statement indicate its rhetorical pur­
pose. The ftrst of these factors represents 
a.n unprecedented extension into the fact­
opinion doctrine of the distinction between 
public and private officials for the purposes 
of defamation suita. The second two con• 
siderationa merely restate the plurality's 
test The challenged statement is surely 
capable of adjudication if it admits of a 
stable core of meaning and if Oilman's 
professional reputation is in fact verifiable. 
Similarly, the functional meaning or practi­
cal impact of the "no status" assertion can 
only be determined in light of the factual 
and social context surrounding the appel­
'.ed ~olurnn. 

In any event, I believe that the chal­
lenged statement is properly characterized 
as a factual assertion rather than a rhetori• 
cal hyperbole under either the plurality's or 
Judge Bork's approach. The statement 
that Oilman has no status within his pro­
fession undoubtedly admits of a sufficient• 
ly ascertainable and stable core of mean• 
ing: a decisive majority of his fellow politi­
cal scientiata do not regard him aa a good 
scholar. That one might find a wide diver­
sity of views among political scientists 
about Oilman's work and about what con• 
stitutes scholarly excellence in no way un• 
derrnines the commonly understood mean• 
ing of a statement like this about reputa­
tion. The statement says to the ordinary 
reader that, however each individual schol• 
ar evaluates excellence, there is an over­
whelming consensus that Oilman does not 
have it. 

Furthermore. Oilman's scholarly reputa­
tion is adequately verifiable. One could, 

As both Judge Bork and Judge Mac• 
Kinnon point out, neither a poll nor the 
testimony of his peers will, in all likelihood, 
concliuively establish OIiman's profession­
al reputation in the eyes of the jury. 
Nonetheless, juries traditionally are called 
on to resolve conflicting opinions in libeJ 
cases, and the uncertainties endemic to de­
termining a person's reputation do not, in 
themselves, render the issue "inherently 
unsusceptible to accurate resolution by a 
jury." Op. of Bork. J ., at p. 1005. Whatev• 
er their limits as truth finding devices, 
expert testimony or a poll could surely 
establish whether Oilman enjoys some rep­
utation as an academic scholar as opposed 
to a mere activist-whether that scnolarly 
reput:rnon 1s supported by consensus or 
sharp disagreement among his colleagues. 
Given appropriate instruction by the trial 
judge, a jury is as well equipped to deter• 
mine whether an individual has or has not 
established professional reputation in this 
context as it is in a host of others. Al· 
though I share Judge Bork's concern that 
juries may, in some defamation cases, tend 
to underemphasize the limits imposed by 
the first amendment, I cannot subscribe to 
his astonishing view that "[t)he only solu­
tion to the problem libel actions pose would 
appear to be close judicial scrutiny to en• 
sure that cases about the types of speech 
and writing essential to a vigorous first 
amendment do not reach the jury. " Id. at 
p. 997 (emphasis added). Instead, I be­
lieve that any such problems should be 
remedied through careful supervision by 
the trial judge and vigorous appellate re­
view, not through stripping the jury of its 
historic function merely because qualities 

' I 

I 
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s..ich as "professional reputation" are diffi· 
cult to adjudicate.1 

The plurality cites the statement that 
"[o]ur academic culture does not pennit the 
raising of such questions" as a concession 
of non-verifiability by Evans and Novak 
and their source that should warn the read­
er not to accept the foregoing statement 
about reputation as one of fact. Op. of 
Starr, J., at p. 991. But to me-and I believe 
to the ordinary reader as well-the liberal 
professor's refusal to be cited publicly 
means simply that Oilman's writings are 
not openly attacked in the academic com­
munity as mere polemics. Moreover, the 
majority's implication that Oilman haa no 
verifiable reputation-that there is no way 
of evaluating the conglomeration of his col­
leagues' opinions, public or private, of hia 
work-is belied by the characterization of 
the political scientist quoted as one "whose 
scholarship and reputation as a liberal are 
well known," as well aa by the complex 
procedures for hiring, evaluation and ten• 
ure decisions set up by academic institu­
tions throughout the nation. As judges we 
are familiar as well with how prominently 
ac.:1aem1c reputat1cr. and 3tature fig--J.."eS in 
j'Jdic:al nomina~:ur,s, e;-aluatlons ana con­
firmation proceedings. 

The plW'11lity readily concedes that a 
statement about one's professional reputa­
tion, even the very statement before us, 
might be deemed a factual assertion in a 
different context. Yet the majority con• 
eludes that the facts, noted in the article, 
tha~ Ollman was at the time a professor at 
!-iew York University and was the top can• 
didate for the position of chairman of the 
political science department at the Univer-

1. After the war of words has ended. l am left 
w11h the simple fact that. in assessing or m111ga1, 
ing damages, juries have historically been re­
quired 10 determine what a plaintiffs reputation 
was before the libel in order 10 determine how 
much the plaintiff has been injured by the libel. 
Su Prosser and Keeton on the Law of Tons 
§ 116A at 847-48 (W. Keeton 5th ed. 1984): L. 
Elderedge, The Law of Defamation § 97 at 564-
66 ( 1978): M. Newell, The Law of Libel and 
Slander § 730 (4th ed. 1924). Indeed. the Su­
preme Coun cleariy stated in Genz v. Robert 
Welch . Inc. , 418 U.S. 323. 94 S.Ct. 2997, ,U 
L.Ed.2d 789 ( 1974), that defamation plaintiffs 
are entuled 10 damages. including Jury awarded 

sity of ~aryland would undermine a read• 
er's belief in the factual accuracy of the 
statement. See Op. of Starr, J ., at p. 990 & 
n. 42. But as I read the article. these 
•• facts" could as well be understood as an 
assertion that Oilman's prominence is due 
solely to his vociferousness and is entirely 
out of proportion to his poor reputation as a 
scholar among his peers. Indeed, the article as 
a whole, while it purports merely to raise 
questions about Oilman's qualifications. 

• promotes itself a.s a call to sanity and objec• 
tivity and away from mere polemics. Thus, 
the immediate context in which thia stai.­
ment was made does little to wam a reader 
to regard with skepticism what might oth­
erwise appear to be an aaaertion of fact. 

In his concurrence, Judge Bork advances 
the further argument that the "no statua" 
statement is, in it.a "practical impact," in 
the nature of opinion or rhetorical hyper­
bole because it is attributed to an anony­
:nous source who is reporting the opinions 
of others. In the context of Evans' and 
~ovak's column, however, the attribution 
of Oilman's utter lack of professional sta­
:us tu a. poiitical scientist " ·,_i, r • ,.: :'. ;;, .. , · 

ship and reput.at1on as a libera, .i.re ·.i.-~il 

known" gives the statement more rather 
than less of a factual and verifiable quality. 

l"nder either the plurality's or Judge 
Bork's analysis. then, we are left W'ith the 
bareboned fact that thia article was wrmen 
by Evans and Novak. well known political 
columnists, and appeared on the o~d 
page. I agree wholeheartedly with ~oth 
the plurality and Judge Bork that editorial 
pieces such as this one are commonly filled 
with . "rhetorical hyperbole" and are often 

damages. for "aczual injury . . . includ(ing] 1m· 
pa1rmen1 of reputation and standing in the com· 
munnv:· Id .. 418 U.S. a1 349-50, 94 S.CI. JI 

3012 (emphasis added). The detem11na11on oi 
actual inJurv ordinarilv turns on an assessment 
of the sta1u; quo ante. and courts have rou11nelY 
upheld JU,-Y awards predicated on a lihel plain· 
t1ffs prelibet reputation. See. e.g., Cent. v. Rob­
m Welch. Inc .. 680 F.2d 527, 540 (7th Cir.1982): 
Dixon v. ,..-ewswed, Inc., 562 F .2d 626. 63 1-32 
( 10th Cir. 1977). h is therefore 1ncomprchcnsi· 
blc to me how both the plurality and the concur· 
rences can so glibly conclude 1ha1 Junes .ir

1
e 

inherent!)· ,r,capable of making such a dc1erm 
nalion. 
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read with a del?'ff of skepticism aa to their 
factual content. The first amendment de­
mands extraordinary caution in subjecting 
to the burdens of a lawsuit isolated state­
ments in thil kind of writing. The very 
statement before us, if adjudged to be a 
factual assertion, would have to cross nu­
merous sturdily-constructed constitutional 
hurdles. In particular, Oilman would have 
to persuade a jury that the statement was 
false-that he indeed enjoyed a reputation 
u an academic scholar-and, if he were 
ruled a public figure subject to the stan• 
darda of New York Timu v. Sullivan. 376 
U.S. 254, 84 S.Ct. 710, 11 LEd.2d 686 
(1964), that Evana and Novak made the 
statement with malice or reckless disregard 
for it.a truth or falsity.1 Furthennore, a 
jury verdict on these issues is subject to 
more searching appellate review than un• 
der the "clearly erroneous" standard. 
Bo.i Corp. v. Conaumen Union, - U.S. 
-, 104 S.Ct. 1949, 80 L.Ed.2d 502 (1984). 

2. Judse Bork's concurrence would apply the 
fact-opinion distinction differendy 10 statements 
made in the context of public poliucal contro­
versy than to those made in other contexts. He 
ariues that "we ought to accept the proposition 
that those who place themselves in a ::,olitical 
~re~a ~·ist accept a .:~ee of derogauon 1nat 
"J ,ners need not.' Op. of Bork. J. at p. 1002. To 
be SUR, public debate lies at the very core of the 
values protected by the fim amendment. Yet it 
is precisely this idea that underscores the cur­
rent distinction between public a.nd private fi1• 
ures and the riaorous New Yo,-k Tima stan­
dards ,ovemin, defamation S\lilS apinst the 
former. .S. Gnr:.. 418 U.S. at 342-45, 94 S.Ct. 
at 3001-®. By tnansforming arsuably factual 
assenions into privilqed statements of opinion 
or rhetorical hyperbole merely beca\.lJI they ap­
pear in a charpd political context, Jud,e Bork's 
wholly novel approach wowd deprive the plain• 
tiff of an opportunity even to prove that Evans 
and Novak acted with acnw malice or reckless 
disregard of the tnith. In my view, the first 
amendment does not require S\lCh an egregiot.1S 

result. and New Yo,-k Tima . . by Jiving quite a 
different effect to the "political context" factor, 
implicitly forbids it. 

At stake in Judge Bork's new political rhetoric 
doctrine is the extent 10 which libel plainuffs 
will ever be able to bring their claims to trial. 
In the context of the present dispute. for exam• 
pie, Judie Bork concedes that a cloistered. . 
scholar who "confined himself to academic 
pun\lits and eschewed political proselyuzmg" 
could legitimately ellpect any cmic1sm to con-

Our decision today, however, means that, 
even aaauming that the statement was ut• 
terly false, that it waa made with knowl­
edge of its falsity, and that it precipitated 
Oilman's losa of an important academic po­
sition and a decline in his professional 
standing, the statement's authors cannot 
be made to answer in a suit for libel. I do 
not believe that the first amendment re­
quires this result. and I therefore respect­
fully dissent. 

HARRY T. EDWARDS, Circuit Judge, 
concurring in part and diaaentin1 in part: 

For the most part, I thoroughly agree 
with and I am happy to concur in Judge 
Starr's thoughtful and well-reuoned opin­
ion. Unfortunately, I cannot fully su~ 
scribe to the result reached. 

After agonizing over this case, -I have 
finally concluded that it is untenable even 
to suggest that the statement "Oilman 

cern his work and cowd brin1 a libel action 
over false statements about his reputation. Op. 
of Bork, J .. at pp. 1002-03. Yet because Oil­
man is a "proponent not jus« of Marxist scholar­
ship but of Marxist politics.• Judge Bork rea• 
sons. he should be dcpnved of the ·:~.-.·- ~:: ·: 
to bring the same :epl action. fa. ., ? · . • ·'- , 
Not only does this approach overlook the fact 
that cloistered scholarship can often func• 
tion as a form of political advocacy, but it also 
creates a speci&I set of libel laws for academics. 
Under Judge Bork's approach. if an editorialist 
makca identical, maliciously false statements 
concernin1 1bc professional reputation of a re• 
tirin, scholar a.nd that of an activist academic, 
only the former. could brin, a defamation ac• 
lion. In effect. trial jud,es would be required to 
distin,uish politics from scholarship as a condi, 
tion of allowin1 a defamation su.il to proceed at 
all. Of course, trial courts currently face a 
similar task when they determine whether the 
plaintiff is a public or private fi,ure under New 
Yo,-k Times. They do to, however, only for the 
purpose of de1erminin1 1he plaintiffs burden of 
proof at 1rial. Judse Bork's apl)lic:ation of New 
Yo,-k Times' public-private distinction-political 
activism is "public" under his view while schol, 
arship is "private"-o the fact-opinion doctrine 
would create an absolute and. needless to say, 
unprecedented threshold requirement for access 
10 the Jury at all. In view of the protections 
already afforded public debate by the "actual 
malice" standard. I ca.n see no reason other than 
a vague. but obviously overpowerin1, distrust of 
juries for holdin1 the entire law of libel hostage 
10 this quite subtle distinction. 
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hru no atatu.a within the profemo11., but ii 
a pure and nmpl• GCtiviat " is an abse> 
lutely privileged "opinion." Indeed, aa a 
former member of the academic communi­
ty, I am somewhat taken aback by the 
notion that one's reputation within the pro, 
fession (which is ell8ily verifiable) may be 
so freely and glibly libelled. I can find no 
meaningful C&H authority to convince me 
that the First Amendment is designed to 
condone such loose muckrakinr. 

Had Evans and Novak said that, in their 
i-iew, Ollman "appeared to be a penon 
without real status within the profession.'' 
this might be a different cue. But they 
went much further and cited another "well 
known" scholar to support a verifiable 
claim that Oilman in fa.ct had "no statua 
within the profesaion." I agree with Judre 
Waid that "the statement says to the ordi­
nary reader [and to the sophisticated read­
er as well] that, however each individual 
scholar evaluates excellence, there ~ an 
overwhelming consensus that Oilman does 
not have it." This is not a privileied opin• 
ion. 

HaV1ng reached tr.is conclusion. I conci.: ~ 
:n tlart ;n Judge Sr.arr', opinion and concur 
in full in Judge Wald's and Judge Scalia's 
partial diuent.a. 

SCALIA, Circuit Judre, with whom Cir­
cuit Jud1ea WALD and HARRY T. ED­
WARDS, join, diuentinr in part. 

More plaintiff• ahould bear in mind that 
i~ia a normal human reaction, after paina-

• talcinsly examinin1 and njectinr thirty in• 
valid and almoat abaurd contentiona, to re­
ject the thirty-fint contention aa well, and 
make a clean sweep of the matter. I have 
no other explanation for the majority's af• 
firmance of summary judrment diamiasinr 
what seems to me a cluaic and cooly craft­
ed libel, Evans and Novak's diaparagement 
of Ollman's professional reputation. Judge 
Wald's opinion hu fully responded to the 
straightforward contention of the majority 
opinion that this disparagement should be 
regarded as a mere nonactionable state­
ment of opinion. I write separately to aur• 
vey in somewhat greater detail the concur-

rence's more scenic route to what tuma out 
to be the same destination. 

It seems to me that the concurrence em­
barka upon an exereiae of, aa it put.a it, 
constitutional "evolution," with very little 
reuon and with very uncertain effect upon 
the species. Existing doctrine provides am­
ple protection against the entire liat of hor­
ribles auppoaedly confronting the defenae­
leaa modem publicist: 

-The need to give special scope to politi­
cal rhetoric ia already met by reco(?lition 
that hyperbole ia an expected form of ex­
preuion in that context. If Evana and 
NovaJc had chOHn to call Ollmu a traitor 
to our nation, fair enou1b. No reuonab\e 
penon would believe, in that context, that 
they really m,11,at a violation of 18 U.S.C. 
§ 2381 (1982). Sn Old Dominion BNrta 
No. 496, N11tional Alloci11tian of !Attff' 
Cam.,., "· Auati,a, 418 U.S. 2&&, 286-86, 
94 S.Ct. 2770, 2781-82, '1 L.Ed.2d 745 
( 197 4). The concurrence correctly claima 
the defenae of thia doctrine for the "no 
statua" aaHrtion. Surely it did not mean 
that Ollman had no 1ta~nly that hia 
M!~-uci in the profession wu nc-i ,,q.lL 3:l~ 

to say, u the concurrence cioes, :..t-i&t hyper­
bole excuae1 not merely the exaggeraaon 
but the fa.ct ,ovgl&t to"- 11iw.tlr co,awyed 
b11 the uaggeration ia to miatake a free­
dom to enliven diacoune for a freedom to 
destroy reputation. The libel that "Smith 
ia an incompetent carpenter" ia not convert­
ed into harmless and non&Ctionable word­
play by merely embelliahing it into the 
statement that "Smith ia the worst carpen­
ter thia aide of the Mi11ia1ippi." 

-The expectation that one who enters 
the "public, political arena," Bork op. at 
1004, must be prepared to take a certain 
amount of "public bumping," id-, ia w-eadY 
fulsomely assured by the NnJ Yo,-.lc 1\nul 
Co. v. Sulliva11., 376 U.S. 254, 84 S.Ct. 710, 
11 L.Ed.2d 686 (1964), requirement of actU· 
al malice in the defamation of public fi,· 
ures. One would think, from the i:oncur­
rence's lugubrioua description of the pli,ht 
of the modem political publicist. that E.,.an, 
and Novak were to be held to the truth of 
what they said-whereu in fact. ,n 0r1er 
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to find them liable a public-figure plaintiff 
(such a.a the concurrence'• argument as­
sumes Oilman to be, '" Waldbaum v. 
Fa.irchild Publieati0fl4 Inc., 627 F.2d 
1287, 1292 (D.C.Cir.), ctrt. dnitd. 449 U.S. 
898, 101 S.Ct. 266, 66 L.Ed.2d 128 (1980)), 
mu.st establish not only that their allega• 
tion wu !alse, but also that they knew it to 
be so, or acted with reckless disregard of 
it.a falsity, and mu,t utablul& that by 
"cltar and convincing proof. " Gertz v. 
Robm Wtlch, Inc., 418 U.S. 323, 342, 94 
S.Ct. 2997, 3008, 41 L.Ed.2d 789 (1974) (em• 
phuia added). Thia is a formidable task, 
and in the present case it is likely that the 
defendanta would have to do no more to 
defeat it than to establish that a "political 
scientist in a major eastern university, 
whose scholarship and reputation aa a lib­
eral are well known" did indeed tell them 
what they printed. Se• St. Amant v. 
Thomp,on. 390 U.S. 727, 731, 88 S.Ct. 
1323, 1325, 20 L.Ed.2d 262 (1968). 

-The difficulty of proving academic rep­
utation, which the concurrence dwells upon 
at some length, Bork op. at 1005-08, is 
fully accounted for under current law by 
the fact that any failure of proof harms the 
plaintiffs rather than the defendant•, 
~:i.se-and ha..-ms it in particularly deva.stat· 
r.6 fu,:11on w:ien the "dear and convincing 
evidence" standard applicable to public fig• 
ures governs. It the statistical evidence 
were indeed as inconclusive as the concur­
rence portrays, the result would be precise­
ly what the concurrence desires, a dismiss­
al of the suit. 

-The problem that "juries . . . are much 
more likely than judges to find tor the 
plaintiff in a defamation caae," id. at 1006, 
surely a reprehensible failing, has been met 
by the Supreme Court's holding that 
"[j]udges . . . must independently decide 
whether the evidence in the record is suffi• 
cient to crou the constitutional threshold 
that bars the entry of any judgment that is 
not supported by clear and convincing 
proof of 'actual malice.' " Bose Corp. v. 
Co116Umns Union, Inc., - U.S.-, 104 
S.Ct. 1949, 1965, 80 L.Ed.2d 502 11984). 

It is difficult to see what valid concem 
remaina that has not already been ad· 
dressed by first amendment doctrine and 
that therefore requires some constitutional 
evolving-unless it be, quite plainly, the 
concern that political publicista, even with 
full knowledge of the falsity or reckless­
ness of what they say, should be able to 
destroy private reputations at will. 

When its lengthy "balancing" of the ' ··:o­
tality of the circumstances" is complete, 
the concurrence ends up straddlin1 two 
propositions: First, that the reuonable 
meaning of this statement is not that OIi• 
man is poorly regarded within hia pl'Oies­
sion. Second, that such an unquestionable 
libel is permitted in the course of political 
polemics. The first of these propoeitiou 
distorta reality. I do not contest the princi­
ple that a politically disputatious context. 
like any element of context, can have some 
effect upon the properly understood mean­
ing of a statement. If, for example, in the 
course of a diatribe against Marxist politi­
cal thought Evans and Novak had written 
that "Oilman is an incompetent political 
scientist," the reader might understand 
that this was merely a corollary of their 
opinion that Marxism is spinach. But 
here they did not say he waa incompetent. 
They said that his prof~uional p~ns re­
garded ;iim aa incompetent-and tllere is 
no way that conclusion can be understood 
to be a product of their econo-political opin­
ions. In fact, they went even further out 
of their way to dissociate this factual state­
ment from their opinions: they put it in the 
mouth of one whom they describe aa (1) an 
expert on the subject of status in the politi• 
cal science profession, and (2) a political 
libn-tu, i.e., one whose view of Ollman 
would not be distorted on the basis of 
greatly differing political opinion. They 
were saying, in effect, "This is not merely 
our prejudiced view; it is the conclusion of 
an impartial and indeed sympathetic ex• 
pert." Try as they may, however, to con-· 
vey to the world the fact that Oilman is 
poorly regarded in his profession, the con• 
currence insist.a upon calling it an opinion. 
[ t will not do. 

Hence the second thread of argument 
which is subtly woven through the concur-
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rinir opinion: In the field of political polem­
ica, even statement.a that 4rt fact rather 
than opinion must be eir:c11.1ed becauae the 
reader "is most unlikely to regard (them] 
aa to be tMUud automatically." Bork op. 
at 1010 (emphuia added). Once the reader 
is "alert{ed] ... that he is in the context of 
controversy and politics, and that what he 
reada does not even purport to be u bal­
anced. objective, and fair-minded u ... 
what ia contained in : .. newt columns," 
id., he can expect libelous factual state­
ment.a to be "more of the same," id. And 
since he would be a fool to belift'f them, · 
they are not actionable. I am not prepared 
to accept this novel view that aince political 
debate is alway■ discounted, a decent 
amount of defamation in that context ia 
protected by the first amendment. Besides 
the fact that it is unprecedented, 1 it is 
impracticable. Whereu there are some ra­
tional limits (if only vague ones) upon what 
sort.a of statement■ can be considered opin­
ion and hence nondefamatory-limitl which 
are plainly exceeded here-there is really 
no mechanism to 1au1re how much defama• 
tiori is a decent amount. 

It is thw "risk of judicial subjectivity," 
id. at 997, rather than that which inheres 
in tr'? '.mavo1dabie :.eed in all :ibel cases to 
balance the "totality of the circumstances," 

1. The concurnnce aueru that it is "doin1 no 
more than followin, Supreme Court precedent" 
in the cues which protect opinion ca.nz) and 
hyperbole (Gr..,.IMlt COOf#NliW PIJ>lislti111 As· 
socu,tio11 "· B,wsl,, 391 US. 6. 90 S.Ct. 1537, 26 
1-Ed.2d 6 (1970), and lAtr• C11rN1'J ), since 
"part of the context here is the existence of a 
vi,orous political controversy . .. which condi• 
tiOfts the way a reader undentands the kind of 
chirp that Evans and Novak related." Bork 
op. at 1005. That is indeed pan of the context; 
more imponant, it is only part of the concur• 
rence's poillt, and not the part 10 which my 
present remarks are addressed. If alteration of 
the reader's wtunt1111din1 were the only point. 
the concurrence would be followin1 traditional 
defamation analysis (as G.rrt. Bra/, and I.All.,, 
Caman did), as well as duplicatin, the majority 
opinion. However, the additional, "evolution• 
ary" point has 10 do not with the reader's wtur-• 
s11111din1 but with his upetation.s. He should. 
presumably, expect a rcuonable amount of def. 
amation in political controversy, and therefore 
it is nonactionable. 

id. whi~h troubles me. Beyond that. I may 
add, I distrust the more general risk of judi­
cial subjectivity presented by the concur­
rence's creative approach to first amend­
ment jurisprudence. It ia an approach which 
embraces "a continuinr evolution of doc­
trine," id. at 995, not merely as a conse­
quence ot thouirhtful perception that old 
cases were decided wrongly at the 
time they were rendered (aee, e.g., Bro""' 
v. Board of Ed-uc4tion. 347 U.S. 483, 74 
S.Ct. 686, 98 L.Ed. 873 (1954)); and not 
even in reaponae to a demonat:able, author­
itatively expressed development of public 
values (n,, e.g., Rob,n, v. LoMiaiana, 428 
U.S. 325, 336 (1976) (plurality opinion)); but 
rather in reaction to judicwly perceived 
"modem problema," Bork op. at 995, which 
require "evolution of the law in accordance 
with the deepest rationale of the first 
amendment," id. at 998.1 It seema to me 
that the identification of "modern prob­
lema" to be remedied ia quintessentially 
leplative rather than judicial b11.1iness­
largely because it ia auch a subjective judg­
ment; and that the remedies are to be 
sourht throuirh democratic change rather 
than through judicial pronouncement that 
the Constitution now prohibita what it did 
not prohibit before. The 1:oncur:'!!r.-:e ?1=!'­
ce1ves a "model'!! i)roolem" co~sisong of 
"a fresheninir stream of libel actions, 

2. In opposin1 such un,uided ·evolution• I am 
not in need of the concun-ence's reminder 1ha1 
the fourth amendment must be applied to mod· 
ern electronic surveillance. the commerce 
dause 10 trucks and the first amendment 10 
broadc.astin1. Bork op. 11 996. The applica­
tion of exi11in1 principles 10 new phenomen­
either new because they h&ve not existed before 
or new because they h&ve never been presented 
10 a court before, su NNI York Timas Co. v. 
Sulliv1111, 376 U.S. at 261, 8' S.Ct. at 719-is 
what I would call not "evolution" but merely 
routine elaboration of the law. What is under 
discussion here is not application of precx1su111 
principles 10 new phenomena. but rather 11ltff'G· 
rion of preexisun, principles in their applic:auon 
10 precxis1in1 phenomena on the basis of Judi• 
cial perception of chanced JOCial cin:umstances. 
The pr1nc1ple that the fint amendment does n01 
protect the deliberate impusnin1 of character or 
reputation, in its application to the pree,us1in, 
phenomenon of political controversy. is to be 
revised to permit "bumpin1" of some imprec:1sa· 
ble degree because we perceive that libel suiu 
are now too common and 100 successful. 
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which . . . may threat.en the public and con­
stitutional interest in fne, and frequently 
rough, discusaion," id. at ''13, and of 
claims for damages that are ,1uite capable 
-of silencing political commentators forev­
er," id. at 995. Perhaps that perception is 
correct, though it ia hard to square with 
the exploaion of communications in general, 
and political commentary in particular, in 
this "Media Age." But then again, per­
haps thoae are right who discern a distress• 
in( tendency for our political commentary 
to descend from diacuasion of public issues 
to destruction of private reputations; who 
believe that, by putting some brake upon 
that tendency, defamation liability under 
existinr standards not only does not impair 
but fosters the type of discussion the fint 
amendment ia moat concerned to protect; 
and who view high libel judgment.a aa no 
more than an accurate reflection of the 
vutly expanded damage that can be 
caused by media that are capable of hold­
ing individuals up to public obloquy from 
cout to cout and that reap financial re­
ward.a commensurate with that power. I 
do not know the answers to these ques• 
tions, but I do know that it is frightening 
to think that the existence or nonexistence 
of a con.stitutional :-ule 1the '11ri!lfuily false 
:i.:1puagement of professional reputation 
in the context of political commentary can­
not be actionable) ii to depend upon our 
ongoing personal assessments of such so­
ciological factors. And not only is our 
cloistered capacity to identify "modern 
problema" suspect, but our ability to p~ 
vide condign solutions through the rude 
meana of constitutional prohibitiO{I ia non­
existent. What a stnnge notion that the 
problem of exceaaive libel awards should be 
solved by permitting, in political debate, 
intentional destruction of reputation-rath• 
er than by placinr a legislative limit upon 
the amount of libel recovery. It has not 
often been thought, by the way, that the 
press is among the least effective of legis­
lative lobbyists. 

In recent yean, the Supreme Court con­
fronted a similar assertion of a "modem 
problem" that required a new first amend• 
ment mutant. The omnipresence of the 
modem press, the popularity of "investiga-

tive reportage," and the eagerness of many 
dissident groups actively to seek out press 
coverage, have with increuing frequency 
caused members of the preaa to be in pos­
session of information regarding unlawful 
activity, necesaary for the detection or pre­
vention of crime. The Court wu uked, u 
the concurrence aalcs ua here, not to take a 
"wooden" or "mechanical" view of the first 
amendment. and to proclaim that in modern 
circumstances it prevent.a the subpoena of 
such information. Of course the Court de­
clined. BranzbMrg v. Ha11a. 408 U.S. 665, 
92 S.Ct. 2646, 33 L.Ed.2d 626 (1972). And 
of course the problem baa not gone unad­
dressed. Many states have enacted "preu 
shield" laws, iee In ~ Roelu, 381 Man. 
624, 411 N.E.2d 466, 474 n. 13 (1980), and 
the federal Justice Department hu promul­
gated regulations, 28 C.F.R. § 50.10 (1983), 
which approach the issue in a much more 
calibrated fashion than judicial prohibition 
could achieve. 

For the foregoing reasons, I join Judge 
Wald's dissent on the professional status 
point. 

MeMn D. REUBER. Appellant 
v. 

UNITED ST A TES or America. et 
al. <Two caaes.) 

Melvin D. REUBER. Appellant 

v. 

FOOD CHEMICAL NEWS, et al. 
<Two cues.) 

Noa. 82-2376. 82-2414, 83-1536 
and 83-1537. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Feb. 3, 1984. 

Decided Dec. 7, 1984. 

As Amended Jan. 23, 1985. 

Physician brought suit on ground of 
issuance and dissemination of a letter of 
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clear to the lower court that it lacked j uris­
diction over the· remaining defendants it 
was well within its discretion to act with 
dispatch to end the litigation. Had the 
court ordered yet another round of hearings 
and briefs it would have succeeded only in 
enlarging the already considerable expendi­
ture of resources generated by this litiga­
tion. 

Finally, Mr. Wagshal argues that the Dis­
trict Court's dismissal resulted in a forfei­
ture of an already entered default against 
Crozer. See Brief for" Wagshal at 38---39. 
Once it became aware of its lack of jurisdic­
tion in the matter, the Districl Court was 
correct in ignoring the· default. That action 
was taken under the false irnpri,ssion o( an 
adequate jurisdictional basis fo r the suit. 
When that l,asis was revealed as non-exis­
tent, the default itse lf was vo:d as an action 
taken in excess of the District Court's pow­
er over those parties. 

IV 
[5] Mr. Wagshal's long quest for fees 

from the previously unnamed hut alleged 
beneficiaries of his efforts appear.; to have 
now come lo an unsuccessful end. 
Throughout his papers and argument,; there 
runs the theme that the eour\5 must have 
some way of g-elting to him his just due. 
With this we cannot agree. As we have 
many times pointed out to him, it is within 
the attorney's power, at the start of a case, 
to settle the terms under which the litiga­
tion will be pursued. The rnurts are not 
empowered to enforce that which was rn,,·pr 
agreed to among the parties. Mr. \V,tg-shal 
failed at the begi nning of his pfforts to 
attend lo arrangements regardi ng his ·foes. 
We cannot alter that fact. The judhrment 
of the Distriet Court is accordingly af­
firmed. 

It is so urciered. 

O ! ~---£,-•-uM-B!_R_s,-11-tr.t'" 

r 

William C. McBRIDE, Appellant, 

V. 

MERRELL DOW AND PHARMACEUTI­
CALS INC., an Ohio Corporation, 

et al. 

No. 82-1786. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued F'eh. 8, 1983. 

Decided Sept. 27, 1983. 

In libel action brought hy expert wit­
ness alleging defamation in mag-azine arti­
cle _reporting Food and Drug- Administra­
tion hearings concerning drug taken for 
morning sickness during pregnancy, pub­
lisher, author. dru!-( manufacturer :rnd two 
public relations officers for manufacturer 
moved for dismissal on several grounds, in­
clu,ting failure Lo slate a claim on which 
relief could he granted. The United Stales 
Distriel ('ourt for the District of Columbia, 
Barrington ll . Parker. J., :i40 F.Supp. 1252, 
dismissed actiun. and appeal was taken. 
The C'ourt of Appeals. Bork, Circuit Judge, 
held that: ( l) neither portion of article link­
ing witn(•ss with an attorney nor publica­
tion of remarks made liy panel member at 
panel hearing- could he L"Onsidered actiona­
ble, and (:! ) it was not 1x,ssible to conclude 
that published statement that witness was 
paid $5,UUO a day to testify at trial, parti,·u­
larly when din'<·tly <'ompared with amounts 
manufacturer paid its expert witnc~ses, was 
incapable oi bearinis a defamatory meaning. 

Affirmed in part and reversed in part. 

l. Libel and Slander c=ti(I) 

Portions of maisazine article reporting 
on Fo()(I and Drug Administration hearing» 
concerning drug taken for morning sickness 
during prel!nancy lin l-in!-( expert witness 
with attorne_v ,·,lUld not lie ('Onstrued as 
defaminis c•xpert witness, in that. though 
article de~a1hL,I allorney as ·•flamboyant," 
that did nut make being identified as a 
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! 
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witness for one of attorney's clients a de- initially to extent feasible to those ques­
famatory statement. tions that may sustain summary judgment. 

2. Libel and Slander =60) 
Publication of remarks made by panel 

member at Food and Drug Administration 
panel hearing concerning drug taken for 
morning sickness during pregnancy could 
not be considered defamatory, in that most 
that could be said of those remarks was 
that a reader might conclude that panel 
member thought expert witness was spend­
ing an unnecessary amount of time recount­
ing dangers of another drug, hardly a con­
clusion likely to bring expert witness in to 
contempt, and, in any case, comments them­
selves would seem lo lJe protcetcd a:; report 
of official proceedings and public meetings. 

3. Libel and Slander =6(1) 

A suggestion of long-windedness or ir­
relevance is not defamatory. 

4. Libel and Slander =6(1) 
In libel action brought by expert wit­

ness alleging defamation in magazine arti­
cle reporting Food and Drug Administra­
tion hearings concerning drug taken for 
morning sickness during pregnancy, it coul,t 
not be said that published statement that 
expert witness was paid $5,000 a day to 
testify in Florida trial, par~icularly when 
directly compared with amounts manufac­
turer paid its expert witnesses, was incapa­
ble of bearing a defamatory meaning, since 
it was possible that reader could conclude 
that plaintiffs' case was so weak they had 
to pay that much lo get any expert to 
testify, and hence that witness' testimony 
was for sale, thereby preventing dismissal 
of complaint. 

5. Libel and Slander = 101(4) 
To prevail in a libel action against me­

dia, a public figure must prove knowledge 
of falsity or reckless disregard for the 
truth. 

6. Federal Civil Procedure = 1272 
Since libel suits, particularly those bor­

dering on the frivolous, should be controlled • 
so as to minimize their adverse impact upon 
press freedom, discovery should be limited 

Appeal from the United States District 
Court for the District of Columbia (D.C. 
Civil Action ;'/o. 81-02639). 

W. David .-\.lien, Greenbelt, Md., for ap­
pellant. 

Robert X. Perry, Jr., Washington, D.C., 
for appellee .-\.merican Associa tion for the 
Advancement of Seience and Gina Bari Ko­
lata. 

• H. Thomas Howell, Baltimore, ~d., with 
whom Sidnc_,. G. Leech, Baltimore, )Id., was 
on tin, lirref. fur appellees Merrell Dow 
Pharmaccu ucals inc., et al. 

Before WRIGHT and BORK Circuit 
Judge~, and lfacKINNON, Senior Circuit 
Judge. 

Opinion for the Court filed by Circuit 
Judge BORK. 

BORK, Circuit Judge: 

Appellant William G. McBride, an Aus­
tra lian expert in the fide! of teratology­
the study oi :11sents that can cause develop­
mental abnormalities in eml..,ryos-<:hal ­
lenges the dismissal of his dcfamauon ac­
tion for faliure to state a claim on which 
relief ean he !{ranl<,d. The alleged defama­
tion was contarm,<l in a magazine article. 
Our jurisd iction res Ls l!ntirely upon the par­
ties' diverse citizenship and we must apply 
District uf ( 'ol urnlJia defamauon law. That 
law su1;gesr., that the complaint states one 
claim upon which relief .:an be 1,rranted. 
~foreover , Ht:ri.xm v. [,anJo, -141 l'.S. 153, 
tl9 S.Ct. 163.5, 60 L.Ed.:hl 115 ( H/79), indi­
cates that. despite fir;t amendment con­
cerns, the burdens of discovery do not justi­
fy reading striNer pleading requirements 
into the law of defamation. It follows that, 
though we aifirm most of the district 
court's judgment, we must reverse in part. 
We are troul,led by litigation such as this, 
however. The ability lo frame a pleading 
that ddeat>. however narrowly, a motion to 
.-!ismi,;s ought nut Lo he eonverted into a 
license to hara.,s. We suggest, therefore, 

• .# ,_ . .1-.. I; •-• • 'i ., -~~ "/"'•~~di\ "P~i!\.1'..;t'.._ •i" • • - .... : , ' ,. ol~ '_ 
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that the district court proceed upon remand 
in a manner that will minimize, so far as 
practicable, the burden a possibly meritless 
claim is capable of imposing upon free and 
vigorous journalism. 

I. 
'This defamation action ari ses from the 

publication oi an article entitled "Huw Safe 
l s Ben<lectin?" that appeared in the October 
31, 19~0. issue of .Science mag-azine. Ben­
deetin is a pn,,tription dru g take n for J)au­
sea and vum1tmg- duritll; prel{nar1cy. It has 
generated ,·untroversy 1n recent years be­
cause of its alieg-ed capacity to cause birth 
defects similar Lo those attributed lo thali­
domide. Merrell Dow and Pharmaceuticals, 
lnc. 1 ("Merrell Dow"), which manufac­
tured an,l marketed the drug ·for about 25 
years, recently discontinued manufacture of 
the clruj.(, due. it has been said, to the bur­
den of litig-ating suits that challenged its 
safety. N.Y. Times, June 1µ, 1983, al . .\16, 
col. 1.1 

!Jr. ~lcBri,ie, who fik·d the complaint for 
,lefamation. ,; a citizen of . .\ ustralia and a 

research physician wl'il-know n for his work 
in the field ,li tcratotog-y. Among- <,1lher 
accomplishments, he played a role in show­
ing that thatidomidc ruuld cause birth de­
fects. The article in Sei1.mee, which was 
written by d~fendant (lina l.lari Kolata. 
made the iullowin!-( .,tatements about Dr. 
~kB ride: 

The FD..\. panel had an opportunity lo 
hear four of th" .-,,~rt willll'"i<!S who 
testified ;,1r the plaintif.fs in the f'lorida 
trial. Their data .. ;aid scientists who at­
tended the meeting-, were hardly convinc­
ing. FD.'.\. panel member Gordon Avery, 
of lhc Children's Hospital in Washing-ton, 
D.C., said that "As iar as I'm concerned, 
the purp<>~ of t he hearing- was to objec­
tively ,·icw the sciL·nttfic data. None of 

I. The c.:omp1..1.mt names J number of corporate 
Jnd ind1nouJl dt•tentl.1nts att1liated with Mer­
rell Dow dOd Pharm•ceuucals. Inc. For the 
sakt' ot convemence. we refer to all ot them as 
"Merrell Duw." 

2. In re H1cnardson- .\1ern•ll Inc. "Bem.Jeccm" 
J>roduc£s !....J01}lly LWgJlJon, 533 F.Supp. •HHI, 

these people brought anything other than 
special pleading." 

These expert witnesses included Wil­
liam McBride of the Women's Hospital in 
Sydney, Australia, who was paid $5,000 a 
day to testify in Orlando. In contrast, 
Richardson-Merrell pays witnesses $250 
to $500 a day, and the most it has ever 
paid is $1,000 a <lay. McBride was one of 
the first to suspect that thalidomide 
caused birth defects. He contends that 
Bendectin, too, causes deformed arms and 
legs, and he said at the tria l that, in his 
opinion, Bendectin eaused David Ylekde­
ci's malformations. For much of his talk 
at the ~'DA meeting, McBride dwelt on 
the effects of thalidomide, leading Avery 
to say, " Dr. McBride, you ha vc ,ion vi need 
me that thalidomide is a teratogen hut l 
mu st in rny own mind focus on the drugs 
that arc in Bendectin." 

. .\nother of Helli's witnesses was BeH!r­
ly Paigcn of Hos wall !'ark ~lcmorial In­
stitute.PI 

Tlw eomplaint a lle!-(cs Lhal the article in­
jun,s llr. :lkllride':; pcrsimal reputation 
(Complaint• Ju) amt hi:i standing a.:; a medi-. 
cal scientis t (Complaint ' 14). In particu­
lar, the ,·omplaint identifies as false anti 
defamato ry tl11·,·c hinds of statements: ( I) 
statements linki11g Dr . .\lcBride with attor­
ney :\leh·in Belli !Complaint • 13(a)); (2) 
stalerrn,nts juxtaposi ng the assertion that 
!Jr. :ll~Bnde was paid $5,000 a day to testi­
fy with the as"-'rtiun that Richantson-:',1L'r­
rell pays ib experl witnesses only $250 to 
$5!HJ a day, and al most $1,000 ((\Jmplaint 
' ' 13(h)); ;ind (:I) s tatements "indicating lo 
the general publi(' that Dr. :lkBride did not 
know what he was talkini; about" when he 
testified heiore a ~'0<al arnl Druis .\dminis­
tration panel (Complaint 11 13(c)). The com­
plaint furth,·r elaims that defendant Irvine 
"was a pai,I 'public relations' agent or em­
ployee of I :llern.: 11 IJow ]" who ";prea<l lies 

490 n. I (Ju,JPan.Mult.l.1L.1982). 1mlicaLes that 
at least 5:! ..1cuuns ch..i.llcugmg the ::iJ.iety of the 
drug had at 1hat ume hcen filed ,n federal 
couns. 

' 3. For the rext ul the entire arucle, :,t;!e Ap~n-
dix A mire. pp. Hti7 !HO 
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and deceit" at the instigation of Merrell A.:!d 781 (D.C.1978), and Jfo:;tatement 
Dow to the author of the article (Complaint (Second) of Torts§ til4 (HJ77). 
,i 8), and that Merrell Dow widely dissemi­
nated the articles or portions thereof "as 
part of its scheme to silence plaintiff, indoc­
trinate the scientific community and avoid 
or stall access to the courts for maimed 
babies ·("Complaint ~ 12). The complaint 
alleges that all the defendants engaged in 
their actions " with actual malice" and with­
out "a good faith Lel ief in the truth of their 
publication" (Complaint • 22). 

'The complaint also notes that Scit'nce 
magazine published a correction in its July 
24, 1981 issue, in response to a request from 
the plaintiff identifying the allegcclly libe­
lous statements, hut the complaint d aims 
that the correction is ''ina<leciuate" and 
"does not amount lo a retrac.tiun as de­
manded."4 Complaint ~• 19, '..!0. The ,·om­
plaint seeks general ,lamai;~s. special dam­
ages, and puniti\"e and exemplary damages 
of many millions of dollars (Comµlait<t 
~~ 2&-28, 32). Exhibits detailing :.1errcll 
Dow's distribution of the article accompany 
the complaint. 

II. 

The district court in a ~lcmorandum 
Opinion and Order dismissed the complaint 
with prejudice, holding that "nothing in the 
article is found capable of hearing- a defam­
atory meaning." 540 F.Supp. 1252. 125;, 
(D.D.C.1982). In construing the alleg-edly 
defamatory nature of the article, the court 
relied on the standard that a publica tion is 
defamatory "if it tends to injure plaintiff in 
his trade, profession or comrnuntty stand­
ing, or lower him in the e:itimation of the 
community" and if it is "more than merely 
unpleasant or offensive·· but "make[s] the 
plaintiff appt:ar ·odious, infamous, or ridicu­
lous.' " Id. at 1254 (citations omitted). 
Whether a publication is caµable of being 
interpreted as defamatory under such a 
standard, the court held. i, a legal issue to 
be· decided lJI' the court, id. at 1254-."i5 
citing Harriso

0

n v. \Vashingwn Post Co., :J<Ji 

4. See Appendix B wfra. µ. 14 7 l. 

S. It appears that Melvin Belli \vas the auorne v 
of record in the ,\1ekdec1 Ii ugallon in Flund~. 

An identical lawsuit against the same 
parties was filed in the Superior Court for 
the Distri<:t of O>lumbia on August 28, 
1981, some two months before th..: present 
action was fih,d in the district court. On 
August IO. l~tl2, while the present appeal 
was pending-,, lht! Honorable Carlisle E. 
Prall rib! ;,n order dismissing that case 
with pn•jud1.-e ahd stating- that "hut for 
,Judg-e l'arhH·s opinion having issued first, 
thi;; l 'ourL would have dismissed Plaintiff's 
daim nn the nwrils." .\lcBridc \'. Me1rcl/ 
D"w :m<I /'lwrn1a,·L•u1ica/s, Inc., Civ. Action 
Nu. l:!u!i-l c-1 ( . .\.ug. 10, 19~2). 

'fhe di st ri ct court analyzed separately 
each of the three ways in which the article 
was allegedly defamatory. It accepted as 
1rue. ;cs it had lo under r'ed.KCiv.P. 12(c), 
Ur. \lcllnde·, ,·ont<'ntion that he does nut 
know and had ncn,r met Melvin Belli {Com­
plaint '' 1:l(aJ), and it a1sreed that the article 
,·onta111ed the "erroneous implication that 
Ur. \!d.lrid,· was ealkcl :ts a witness. for 
Belli in the Flonda trial." 540 F.Supp. at 
l:!55.5 The article l"alled Belli "flamboy­
ant" and tlw c·ourt nokd that Belli "is a 
,·nntr,iversial fil{ure in the le!-(al profession." 
l</. It rnnciuded, howev.-r, th at there was 
no sllg"j.("l'Stion in the article that Belli had 
eng-ag-ed in any improper <"ond ucl and that 
"an exp,·rt witness' 1m,re assotiat iun with 
such a person cannol he ,·onstrucd as de­
famalury." hi. 

The district c:ourt provided a lcng-thier 
analysis of the l'omplainl's claim that the 
article 's treatme;Ill uf the $5,UOO a day paid 
to !Jr. :\ld.lride for his testimony implied 
that !Jr. \le Bride "is w11lin1; to prostitute 
hi s professi.,1,al expertise ancl testify on be­
half o:" the hi!-(hest bidder." ( Complaint 
' ' 21). It reasoned that l he $5,000 fibrure 
standing- :dune \\'as not defamatory anti ob­
served that "[a] hil{h level of remuneration 
,ug1;e,ts. ii anything-, a hig-h deg-rec of pro-

Uut that the cast' was tned bv his co-counsel 
and rhat Dr .\kBnde's contat:tS were limited to 
lhf laucr. 
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),
nal accomplishment." 540 F.Supp. at 

Suggesting that if the discussion of 
ees were defamatory, it had to be 

because of the inference .of the lack of 
professionai integrity to be drawn from the 
juxtaposition of McBride's higher fees with 
the lower fees paid by Merrell Dow, the 
district court concluded: 

The inference is improbable. The arti­
cle clearly indicates that Dr. McBride is 
an expert in this area and not a "prosti­
tute." The article recognizes that 
McBride made an important scientific 
contribution as ''one of the first to sus­
pect that thalidomide caused birth de­
fects." '.\!oreover, the innuendo drawn by · 
the plaintiff is undermined by his own 
admission that although he was not paid 
$fi,ll00 j><:r da_l', he was, in fact, paid 
$1.1 !ti \"'r day . '.\o other expert witness, 
a(·,·ordini; to the article, was paid more 
than .~l.11()0 per day. Thus, even the 
plaintiif eoncedes that he received a high­
er rate oi remuneration than any other 
expert xitness in the Orlando Lrial.161 

Id. 
With re,mect to the third allegation-that 

the article ~ave the impression that "Dr. 
~1cBriclc did not know what he was talking 
about"-ihe district court relied on two al­
ternate L'TOUnds to reach its conclu:;ion. 
First, it noted that Avery's comments, 
which seem Lo form the principal basis for 
this rlaim. must be read as meaning that 
"~lcBride's scientific analysis was uncon­
vincing'' and not that "Dr. McBride is 'igno­
rant ' of his subject matter." 540 F.Supp. at 
1255. So :nterpreted, the assertion ('ould 
not be C'Onsidered defamatory. Secondly, 
the court noted that "even if Avery had 
directly stated that the plai11tiff is ignorant 

6. lt was :nd1cated at l)ra l argument that Dr. 
:vtcBnde '-'dS paid 1.000 ,\u stra lian dollars a 
c.Jay both ior hlS t~sumony and for his travel 
ume from Austr.:ilJa :ind thac his total re11n­
bursement. including :.11rfare, .u11ounted to ;1p­
prox1mate1y 5,000 Amencan dollars for the sm· 
gle dav ne testtfied at the Urlando trial. The 
record a.iso includes excerpts from talks dt'l1v­
eretl by Bdli where he 1~ 4uote<l as say111g: "It 
cost me $5.000 a dav 10 bnng (Dr. Mcllndel 10 

the Mekaec, case," Record Excerpt 75, and 
"[w]e'w ~o, a guy, :'-1cllnde, here irom Austra­
lia, $5,000 a day. Hell, when he crossed the 

of his subject matter, such a statem, 
would properly be considered a non-<lefama­
tory statement of opinion." Id., . citing 
Gertz v. Robert Welch, Inc., 418 U.S. 323, 
339, 94 S.Ct. 2997, 3006---07, 41 L.Ed.2d 789 
(1974), and Oilman v. Evans, 479 F.Supp. 
292, 293 (D.D.C.1979).7 

The court concluded that none of the 
allegedly defamatory clements of the arti­
cle involved "disgr~ce" or could suhject Dr. 
McBride to "public ridicule and contempt." 
540 •F.Supp. at 1255-56. 

III. 

We agree with the district court that two 
of McBride's three instances of alleged def­
amation do 110L rise to the level of ddama­
tion. 

[l] ~'inn, the portions of the article that 
link Dr. ~1cBride with :\1elvin Helli cannot 
'be construed as defamatory. Though the 
article describes Belli as "flamboyant," that 
does nol make being identified as a witness 
for one of his clients a defamator~' state­
ment. This claim is fri rnlous and \·erges on 
lhe preposterous. In any event, since Dr. 
McBride was a witness for litigants repre­
sented hy Belli, though Belli himself did nol 
appear al the trial, and since Belli referred 
to McBride as one of his witnesses, it is 
true, in a literal sense. that McBride was 
,me of Belli':; witnesses even though th~ two 
never met. But, as \\'C have said, even if 
the statement wt•rc, "·holly inaccurate, it 
would not he defamator1•. 

12, :JI Second, publication of the rc,rnarks 
made 1,y IJr .. \v<"rr at the FDA panel hear­
ing cannot he considered actionable. There 
is no suggestton by Dr. :\kBride that Dr. 

intemauoual dJ.tehne he charged us twice." 
/cl. at 72. Sec: also Belli, DemousrraLJ\'e Evi• 
dence, :l Tnal D11)1. J. 26, ~&-27 ( 1980), and 
llelli, fh~ Swee of Che Luv 111 Ille bO's, !J San 
Fern.V.L.Rev. I. 5 (l\181). 

7. \Ve have rect<ntl\' n•,·~rsed Lhe distnct court 
dec1S1011 tn u//man· 1·. ,_-,·,ms, 713 F.2d 8:S8 (D.C. 
Cir. 1983), but we tlu not read the three upm­
ions 111 that case 11s castmg doubt on the 
fact1op1mon <lisuncuon ..ts 1t applies lo Avery's 
commenls. 

) 
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Avery's comments were not reported accu­
rately. The most that can be said of those 
remarks is that a reader might conclude 
that Avery thought McBride was spending 
an unnecessary amount of time recounting 
the dangers of thalidomide, hardly a conclu­
sion likely to bring McBride into contempt. 
A suggestion of long-windedness or irrele­
vance is not defamatory. In any case, the 
comments themselves would seem to be pro-

• tected under District of Columbia law as a 
report "of official proceedings and public 
meetings." See Phillips v. Evening Star 
Newspaper Co., 424 A.2d 78, 87-88 (D.C. 
1980). 

[ 4] It is not possible for us to conclude, 
however, that Lhe published statement that 
:\1cBride was paid $5,UUU a day to testify in 
the Florida trial, particularly when directly 
compared with the amounts Merrell Dow 
paid its expert witnesses, is incapable of 
bearing a defamatory meaning. It is possi­
ble that a reader might conclude that plain­
tiffs' case was so weak they had to pay that 
much to get any expert to testify, and 
hence that Dr. McBride's testimony was for 
sale. The standard to be applied in evaluat­
ing the dismissal of a complaint under F'ed. 
R.Civ.P. 12(b)(6) is a stringent one. The 
Supreme Court has set the example: 

In appraising the sufficiency of the eom­
plaint we follow, of course, the accepted 
rule that a complaint should not he dis­
missed for failure Lo state a claim unless 
it appears beyond doubt that the plaintiff 
can prove no set of facts in support of his 
claim which would entitle him to relief. 

Conley v. Gibson, 355 U.S. 41, 45--16, 78 
S.Ct. 99, 102, 2 L.Ed.2d 80 (1957) (emphasis 
added). See also Scheuer v. Rhodes, -tlti 
U.S. 232, 236. 94 S.Ct. 1683, 1686, -10 L.Ed.2d 
90 (1974). McBride argues that the district 
court failed to comply with this standard 
and instead implicitly and improperly rea­
soned that since the article could be read as 
non-defamatory, it could not he read as 
defamatory. He notes that the District of 
Columbia is not a jurisdiction that has 
adopted this ''innocent construction rule," 
and he contends that when a statement is 
capable of l wo or more interpretations, one 

of them· defamatory, it is for the jury to 
decide whether the defamatory meaning 
was the one communicated. Under District 
of Cvlumbia defamation law, a court's pow­
er to hold as a matter of law that a state­
ment is not defamatory is very limited. "It 
is only when the coun can say that the 
publication is not rea:;onall,:, capable of any 
defamatory meaning and cannot be reason­
ably understood in any defamatory sense 
that it can rule as a matter of law, that it 
wa, not libelous." Le1y· v. American Mutu­
al Ins. Co., 196 A.2d -!75, -176 (D.C.1964). 
See also ,Curtis Publisiiing Co. v. Vaughan, 
270: F.2d 23, ,26 ( D.C.Cir.), cert. denied, 364 
U.:5. n22, 81 S.Ct. 5,. 5 L.Ed.2d 51 ( 1960). 
/<'irst amendment considerations, insofar as 
Lhey might create a prt.':lUrnption in favor of 
disrnis:;al, do i1ol affo:L this determination 
al the pleading- stage . Sad<Jr I'. de Toled,mo, 
.JOI! A.2d 31, -l!J-~0 !D.C.1979). 

Since it is not lit,;·ond doubt that a rea­
sonable person might read the article as 
conveying defamatof\· fabehoo<ls, we re­
verse. As this court has previously noted, 

plaintiff need not -itow tendency lo prej­
udice him tn the ,·:. es of everyone in the 
community or all 1::s associates. IL suf­
fices Lt> estal.Jlish iefarnation that the 
publication lends tu loll'er plaintiff in the 
estimation of a , u1J:;tantial, respectable 
group, though they are a minority of the 
total community oi plaintiff's a.,sociales. 

Afro-Americiln Pubii,ning Co. i ·. Jaffe, :J66 
F.2d (i.19, tif,-1 !1· llJ t D.L'.Cir. 1966) (ci tations 
otnitle.ll. 

We do not, of · l'0Ursc, :rnggest that Dr. 
:VkBride has actually ri.c,cn defamed. There 
j:; a sense in ll'hith ,he fee statement is 
rnrn,t'l sinte the at:urncys paid :\lc81ide 
$5,000 and received une day of testimony in 
return, although ~!ci3ridc is said to have 
regarded the ,sum a.; n,1mbursement for five 
days away from hi , practice. Nor do .ve 
indicate any view wnether other parts of 
the articles or the ~ctral'tion made suffi­
ciently rcmo\'<• any -:cr'amatory implication 
from the statement .dWUl fees, ur whether 
appellcc:; proper\_\' re,ied upon Belli's state­
ment that he had pa1ti Dr. '.\kBritle $5,000 
per day. Sec note u _,upn1. 

••"' • , • ( '••£'t, • r 1 • • r • • • • • , 
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[5] Even if it is acknowledged that this 
portion of the article can bear a defamatory 
meaning, McBride's complaint would proba­
bly still fail to state a claim on which relief 
could be granted if McBride had not plead­
ed actual malice. To prevail in a libel ac­
tion against the media, a public figure must 
prove knowledge of falsity or reckless disre­
gard for the truth. New York Times Co. v. 
Sullfran, 376 U.S. 254, 84 S.Ct. 710, 11 
L.Ed.2d 686 (1963). 

Though the district court did not rule 
upon the point and we do not foreclose any 
decision that court may make 11fter briefing 
and aq.,rument, we think it highly likely, in 
the: context in which this case arises, at 
least, that Dr. ~c13ride is a public figure. 
His complaint states that he "has gained 
international respect and renown for his 
research in the field of teratogenics" (Com­
plaint ~ 1) and that defendants attacked his 
"worldwide reputation in the specialized 
field of teratology" ( Complaint ~ 13). In­
ternational fame as a researcher might or 
might not make McBride a public figure for 
purposes of libel law; we Jo not address 
that question, for it seems quite probable 
that the doctor's additional activities bring 
him within the definitiou that the Supreme 
Court gave in Gertz 1·. Ro/Jeri Welch, Inc., 
418 U.S. 323, 345, \M S.Ct. :!997, 3009, 41 
L.Ed.2d 789 (1974): ''commonly, those 
cla~sed as public figures have thrust them­
selves to the forefront of particular- public 
controversies in order to influence the rcs9-
lution of the issues involved. . . . (T]hey 
invite attention and comment." See Hoff. 
man v. Washington Post Co., 433 F.Supp. 
600 (D.D.C.1977), aff'd mem. 578 F.2d -l42 
(D.C.Cir.1978). Besides his earlier partici­
pation in the thalidomide controversy, Dr. 
McBride thrust himself to the forefront of 
the public ,lebate concerning Bendectin 
when he traveled from Australia to the 
United States to testify both before an 
FDA panel and for the plaintiffs in a dam­
age action in Florida. The 1,rreat interest 
generated I.Jy the aq,ruments about Bendec­
tin is indicated by the article that prompted 
this lawsui\, including the article's account 
of the turmoil at the FDA panel's public 
hearing. Dr. :.1d3rit!e. who had been active 

in the thalidomide dispute, certainly under­
stood that the Bendectin debate would 
probably not consist of a IJUiet exchange of 
views among scholars. In coming forward 
to play a prominent role in a heated public 
controversy he rendered himself a public 
figure-someone who might expect public 
commentary both admiring and, as is not 
uncommon when passions run high and sub­
stantial interests arc at stake, of a hurtful 
and perhaps unfair nature. 

Bendcctin has llc!en a widely used drug 
for which there appears to he no a<lequate 
substitu le. Thousands of people are acute­
ly concerned about its safety. Because it 
was a matter of intense public debate 
whether the FDA should take action, a.nd. if 
so, what kind of action, the controversy 
about Bendectin had a pronounced political 
component. Inevitably, partisan advocacy 
characterized the discussion. Robust, wide­
open debate n."luires that one who chooses 
to join in have a thicker skin than has been 
displayed here. Only the allegation that 
the statement about Dr. '.llcBride's fees was 
a deliberate falsehood which was intended 
to, anrl had the effect of, damaging his 
reputation ,aves the complaint from dis­
missal. Gin•n the tenor of the total article 
and other facts of which we are aware, the 
allegation may seem improbable, but we 
cannot deny Dr. illcBride any opportunity 
to back it up \\~th evidence. 

[6 I This case highlights the problems 
posed by conwmporary libel law. See 
Smith, The Rising Tide of Libel Litigation: 
Implications of the ('rtmz Negligence Rule, 
44 MonL.L.Rcl'. 71 ( 1983); Garbus, The Lim­
its for Libel, ~.Y. Times, July 29, 1983, at 
A23. Lihel suits, if not carefully handled, 
can threaten journalistic independence. 
Even if many actions fail, the risks an<l 
high costs of Ii ligation may lea<l Lo undesir­
able forms of self-censorship. We do not 
mean to suggest hy any mean,; that writers 
and puhlications :;hmdd be free to defame 
at will, but rather that suits-particularly 
those bordering on the irirnlous-;hould be 
controlled so as to minimize their adverse 
impact upon press freedom. 

I f ! 
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It is, therefore, appropriate that dis­
covery be limited initially to the extent 
feasible to those questions that may sustain 
summary judgment. As Justice Powell not­
ed in his eoncurrence in Herbert v. Lando, 
441 U.S. 153, 178, 99 S.Ct. 1635, 1650, 60 
L.Ed.2d 115 ( 1979}-a concurrence that the 
Justice observe<l was not inconsistent with 
the opinion of the Court-a district court 
"in supervising ,liscovery in a libel suit by a 
public figure, . . . has a duty to consider 
First a\mernlment interests as well as the 
private interests of the plaintiff." Sc•e .ilso 
441 U.S. at 177, ~9 S.Ct. at 1649 (Majority 
Opinion) ("reliance must he had on what in 
fact and in law are ample powers of the 
district court to prevent abuse"). 

District of Columl.Jia law also endorses 
the use, where possible, of summary proce­
dures in handling libel actions. In N;i,/er v. 
de Toledano, -<08 A.2d 31, -<2 --l:l (1979), the 
District of Columbia Court of Appeals de­
scribed the virtues of summary judgment as 
follows: "[I]t .. . avoids needless expendi­
ture, both by the courls and by lhe parties, 
of valuable resources in unnecessary trials, 
and mitigates the potential for misuse of 
the legal process uy a party lo harass ad­
verse parties or to coerce them into settle­
ment.". The court found that these consid­
erations take on a greater significance 
where a public official ur public figure is 
invol\'ed in a libel action because of the 
potential threat to first amendment free­
doms. Id. at 43. The court went on to 
quote with approval and at some length 
from the opinion by this court in Wash­
in'g-ton Post Co. v. Keogh, 365 F.2d 965, 968 
(1966), cert. denied, 385 U.S. 1011, 87 S.Ct. 
708, 17 L.Ed.2d 548 (1967). We find part of 
the language quoted especially apposite 
here: 

In the First Amendment area, summa­
ry procedures are even more essential. 
For the stake here, if harassment suc­
ceeds, is free debate . . . . Unless per­
sons, including newspapers, desiring to 
exercise their First Amendment rights 
are· assured freedom from the harassment 
of lawsuits, they will tend lo become self­
censors. And to this extent debate on 
public issues and the conduct of public 

officials will become less uninhibited, less 
robust, and less wide-<Jpen, for self-cen­
sorship affecting the whole public is 
"hardly less virulent for ueing privately 
administered." Smith I'. Peoµlc of .Sl.c.<le 

of California, :lol C.S. 147, 154, HO S.Ct. 
215, 2l'J, 4 L.Ed.2d ~05 (1959). 

365 F.2d at 96H. The Keogh decision pro­
vides a modd for the use of summary pro­
cedures in a ease such as this. The disposi­
tion of thi~ case ma\· also ue affocted, of 
course, ill' the ;;t~tus ;i the i<lenli~,d la wsuil 
Dr. Mcll,i,lc filed In the Superior Court. 

The dcl'ision uf the district tourl is af­
firmed in pan :md re\"c1o<~ in part, and Lhe 
case is re111an,k<I for pr<K'eedin1,.-,; uol ineon­
sistent with this u(Hnion. 

So orrler<1tl. 

..\.PPE::,,;DJX A 

HOW SAFE IS BDD8CTIN? 

An F'DA panel sees no evidence that it 
causes birth deiL" ts. Lawyers say 

they will sue :.nyway. 

The safel \' of Bende,·tin, a drug- taken for 
morning- sic.kness in prq .. 'llancy, has become 
the suhjed llf an emotional and intense 
dd,at<.: among- parents. lawyers. and medical 
scientists. Lawyers cl.tim Bendcclin is a 
new thalidomide and are seeking women 
who Look the ,lrug- and bore deformed <'hil­
dren lo join in lawsuits ag-ainst Richardson­
Merrell Inc .. the drug·s manufacturer. " A 
number of scientists are saying th~t the 
drug has never been shown to be dangerous 
to fetuses a.nd, in the absence of any such 
evidence, the lawsuits are unwarranted. 

What is really at issue is the more sul>tle 
question of hOI~ ,;;aie is safe. Docs lack of 
evi<lencc that a drug is harmful mean that 
it is no1·1 l'an a manufacturer be held 
liable for damag-e:; when scientists say they 
have a "n,,iduai uncerw1nty'' about a prod­
uct's safct1·'! The"" questions go far be­
yond the s1;c:cifics oi tlw B~ndectin case and 
extend to I irtually ei· t•ry drug :w<l possiuly 
loxic substance '.,l Cl hich people arc cx­
pos.,d. For this n•:1,,011. the llendectin stury 
has heeonie" sym1»l ui the ,1uandaries that 

-
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APPENDIX A-Continued 

arise when science is unable to provide de­
finitive answers to questions, of public 
health. 

Bendectin is one of the more commonly 
used drugs during pregnancy. Richardson­
Merrell estimates that ~ percent of preg­
nant women in the United States take the 
drug, and it is popular in other countries 
inclurl ing Germany, Canada, and Great 
Britain. Some doctors. in fact, are said to 
hand out prbcripliou; fur Bendectin along 
wi th. prt:scriptions for prenatal vitamins. 

Although Bendectin i1as heL'n on the mar­
ket for :!.:3 ,·e;,rs, doun~ about its :;afcty 
were voiced only in the past 2 years. They 
began in the medical community when Ken­
neth Rothman of the Harvard School of 
Public Health [ound a weak association be­
tween Bendectin and congenital heart de­
fects. Last winter, the doubts about Ben­
dectin reacht;d the general public as a resul t 
of a highly pul.JlicizeLi trial in Florida in 
which the i"lamhoyant lawyer Melvin Belli 
represented the parent.s of a deformed hoy 
whose mother had taken the drug. 

In -response Lo intense public interest in 
Bendectin. the Forni cinil Drug- Administra­
tion { FDA! moved up ,ts scheduled hearings 
on the drug's saicty irom October LO Sep­
teml.Jer. On 15 and 16 September, an FDA 
panel met in a hot , .;tuffy room crowded 
with lawyers to review animal data and 13 
epidemiolog1e studies. It unanimously eon­
cl uded that there 1s nu demonstrated associ­
ation l1etween Bendt:nin and hirth defects. 
However, the pane1 no ted that because 
there is no way to 1,rove absolute safety, 
there is a -- residu:.d uncertainty" about the 
drug's cifccts on fotuses. . 

The 13 swdies reviewed l;y the FDA pan­
el varied ,•normousl)· 1n design and reli abili­
ty, and most had an un reso!valilc limita tion. 
W1 ,rnen were asked. ;isually after their ha­
hies were horn, whether they had taken 
Bendect in. Hershel .lick of the Hoston Col­
lal.Jorative Drug Sur,eillance Program ob­
serves that the " recatl" method introduces 
:tn enormc,us problem ,,f bias. Women with 
normal banies mav :·orget the)' took the 
drug and those wiLh !nalformed babies may 

.be more likely Lo rememl.Jer--0r vice versa. 
The I.Jias is essentially unmeasurable. 

Only two studies circumvented this prob­
lem. One was done by Jick himself, who 
examined comput,,rizcd medical records at 
the Group Health Cooperative at Puget 
Sound for nearly 6000 pregnant women, 40 
percent of whom were recorded as filling 
Bendectin prescriptions. He saw no indica­
tion that the drug caused an increase in any 
particular birth defect, including those that 
have been ;:;uspccted of I.icing caused by 
Bendectin, such as limb deformities and 
deft lips or cleft palates. 

The other study that is free of recall bias 
is one by Richard W, Smithells of the Uni­
versity of Leeds in England. Smithells also 
gauged Bendectin use on the basis of filled 
prescriptions. He reports no evidence of an 
increase in I.Jirth Jefects in general or in 
any speci fic type of hi11.h defect in 2,000 
women who took the dn1g- as compared to 
11,000 women who did not. 

Ralph D' Agostino, a s tati stician at Boston 
University and an FDA panel member, ar­
gues, h01n"·er, that from a statistical point 
of view it is more valuable to look at data 
from studies that focus on speciiic defects 
and tht•n ,;ee if wome n who ga\·e birth LO 

children with these defect.~ a re more likely 
to have taken Bendcctin. The method of 
looking at a whole ,;µec trum oi birth def,~cts 
usually yields small numbers of bal.Jies with 
particular defects. For example, Jick 
found only l~ babies with limb deformities 
in his samµle. 

Most of the stU<lies that foc us1~l on par­
ticular hirth defects showed no relation be­
tween the defects and Bendectin. Two 
teams oi rc:;eard1crs looked at specific de­
fects, however, and found a sl ight associa­
tion with Ikndectin use. In one study, led 
by Rothman, there were weak a:;sociations 
bet ween heart defects and aspirin. antihiot­
ics, and Bendectin. He describes his results 
as at hest "exploratory." not to i,e taken as 
indi,cating that Bcndcdin causes heart de­
fects. He mentions particular1_1· the prob­
lem of recall bias, si nce women were given 
an O(K.'n-~nded questionnaire ;,l,oul drug 
use. 

McBRIDE v. MERRELL DOW AND PHARMACEUTICAL;:, INC. 1469 
Cite as 717 F.2d 141;0 (l983) 

APPENDIX A-Continued witnesses. But epidemiologists say a list of 
Jean Golding of the University of Bristol deformed children is not proof. Every 

in England asked doctors what they had year, al.Jout 90,000 babies are born with 
prescribed for mothers of bal.Jies with. cleft serious birth ,jefects, and 3,000 of them 
lips or palates and for mothers of normal have limb Jefects. l:ly chance alone, then, 
babies, and found that the number of re- if 25 percent of pregnant women take Ben­
ported Bendectin prescriptions was slightly dectin, 750 l,aliies with limb defects should 
higher for mothers of bal.J ies with these be horn each year to women who took the 
birth defects. But Golding is ambivalent ,!rug. 
about her resu lts because of the bias intro­
duced by her method of ascertaining Ben­
dectin use. 

In the end, the discussion of Bcndectin 's 
safety came down LD reasoning that more 
studies have been Jone on Uendectin Lha11 
on any other presc ription or non-prescrip­
tion drug taken l.Jy pregnant women and 
nothing has shown that the drug is danger­
ous. Scientists at the FDA meeting al:;o 
said that every agent that is known to 
cause l.Jirth defects causes a recognizalile 
syndrome. '.\lo such syndrome has been as­
sociated with Bendectin. Since :lo 11,illi"n 
pregnant women have taken the drug, Ji<'k 
says, he "would find it a shocking fluke if 
something were going on with the drug 
that we have missed." 

The FDA panel did express concern, how­
ever, that the drug was associated with 
birth defects in the studies of Golding and 
Rothman, even though these [indini,'> were 
not confirmed hy other studies. The panel 
noted that Bendectin is probably overpres­
cribed. Certainly, scientis ts at the meeting 
argued, if the drug is to be used only for 
intractable nausea and vomiting, :25 percent 
of the pregnant women in this country (and 
40 percent in Pugel Sound) should noi. he 
taking it. Panel member Brian Little, a 
pro(essor of obstetrics and gynecology at 
Case Western Resierve University, est imat­
ed that fewer than 10 percent of pregnant 
women should require Bendectin. 

Belli says the FDA panel's decisions will 
not deter the lawsuits pending against 
Richardson-~lerrelL '"We will not rely on 
the FDA al all. We're going ahead with 
our own proof (that Bcndeetin causes birth 
defects)," he declared. His prilof c:onsists of 
a list of women who took the drug d11ring 
pregnancy and bore ,·hildren with limh de­
fects. In addition, Bdli has his own 1:xpert 

To i"ind such bal.Jies, Belli has placed ads 
in U.S. newsp.;pcrs and has traveled to 
~ngland and (}t;rrnany. He says he is thus 
far ; uing Richanlson-'.lerrcll 1111 behalf of 
75 wome n and knows ul at least 125 Ben­
dedin lawsuits, iri addition t,l his own, that 
are g-oing- lo trial. .-\ l{ich.,nlson-.\forrdl 
spokc::man says, howcl'er, that only 36 law­
:S(!ils have been filed. 

The hundn·ds of millions of dollars riding 
on the Bemkctin sui 1:i drew a ,·rowd of 
lawyers Lo the FDA lllt'vl 111g. Their vocif­
vro11s questioning of the sc·1cntists who tes­
tifiL,ii al I hc, me,•ting so antagonized Robert 
In·ine, dircl'lor of communications for Rich­
ardson-;\lcrrell. Lhat t· l'ery time a lawyer 
was rcmgnized, ln·i ne jumped up and 
pointed 1111l tl,at the questioner was a n at­
lon1<:y who 11 ,L, ,·ng-,1!{cd in liti!{atio n with 
his company. "'] don't think this FDA hear­
ing- sho1 rld l,e used for the process of dis­
to\'<:ry," Irvine kc:pl ,aying. Finally, ~'DA 
panel chairman lla1·id .\relier, of the Uni­
l' ersity of PitL-;lntrgh Schnol of '.l'.ledicinc, 
dcdan:d that :di further questi,rns must he 
submitlL,d Lo him in 11-r1ting and he would 
then determine whether th1,y would ue an­
swered. 

One thing P,elli and the other la\\"}"ers 
inl'olv,•d in litigation with Rirhardson-1\fer­
re!I lidicve the, han• g-oing for them is the 
company's past r<' put a tion . In the early 
l%1J's the con1 pany I nee! tu intr~duce thali­
domide into the l '. uitcd States and market­
ed the dru~ 111 I ',,nada. It was successfu lly 
:;ucd on hehal[ .,fa numi>er of U.S. children 
whose mothers 11t,re µ-i,·L•n thalidomide hy 
doctors who rL•ceiv,·d the drug as free sam­
ples, and un behalf JJ( Canad ian I balidomide 
d1ildre11. The scnkmenls ranged from 
$ lUO,IJIIII to ,:ic/!t\1,IJIHI. 
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APPENDIX A-Continued 
Just before thalidomide, in 1960, Richard­

son-Merrell marketed Mer-29, a cholesterol­
lowering drug that it envisioned millions of 
Americans taking each day like a vitamin 
pill. But Mer-29 turned out lo cause cata­
racts and was withdrawn from the market 
in 1962. Richardson-Merrell was indicted 
for making false , fictitious , and fraudulent 
statements to the F'DA about Mer-29 and 
was fined $80.000. Following the criminal 
indictment, ,iOO civil ,m its w,·re filed by 
injured per.sons and Richardson-Merrell 
ended up paying- $200 1rnllion in damages. 

Public agitation abnut Bendeetin began 
last October with an article in th" N:itiona/ 
Enquirer that also compared the drug to 
thalidomide and included pictures of babies 
with deformed arms or legs. Prominently 
featured in the arti cle was David Mekdcci, 
the Orlando, Florida, boy who was to be the 
subject of the fir.st Bendectin lawsui t . 

In January 1980 the trial involving [)avid 
Mekdeci took place. The boy's parents, ;1,1i­
chael and Elizabeth :\1ekdeci, sued Richard­
son-Merrell for $12 million. The Florida 
jury concluded that nothing- should be 
awarded to the I.Joy and denied any money 
to his parents for damal-{es. It did, how­
ever, award the parents $~0,000 for medical 
expenses. In e1iay, Federal Judge Walter 
E. Hoffman ordered a new trial because, he 
said, the jury's verdict was "inconsistent." 
He argued that if lhe ,·hild was not dam­
aged by Bendectin, the i'>arents should not 
l.Je awarded any thing. A retrial is sched­
uled for January 1981, I.Jut lklli, " for rea­
sons of honor and self-respect," asked n°ot to 
represent the famiil· the second lime 
around. Ilelli calls ;,!rs. Mek,kci "a very 
difficult woman lo wor k wi th. Besides, 
we've got much better cases." 

The FDA panel had an opportunilv tu 
hear four of the expert witnesses who testi­
fied for the plaintiffs in the Florida trial. 
Their data, said scientists who attended the 
meeting, were hardly convincing. FDA 
panel member Gordon Avery, of the Chil­
dren's Hospiw.l in Was hing-ton, D.C. , sa id 
that "As far :lS I'm concerned, the purpose 
of the hearing wa,; tu ,ihject ively \·iew the 
scien tific data. None of these people 

brought anything other than special plead­
ing." 

These expert wi t nesses included William 
McBride of the Women's Hospital in Syd­
ney, Australia, who was paid $5,000 a day 
to testify in Orlando. In contrast, Richard­
son-Merrell , pays witnesses $250 to $500 a 
day, and the mosl it has ever paid is $1,000 
a day. McBride was ()nc of the first lo 
suspect that thalidomide caused hirth de­
fects. He eontemls that Ilendt..'CLin too 
causes deformed arms and legs, and h~ sai,! 
at the trial that, in his opinion, Bendt..'Ctin 
caused David Mekdeci's malformations. 
For, much of his talk at the FDA meeting, 
McBride dwelt on the effects of lhaiidom­
ide, leading Avery lo say, "Or. '.\lcBride, 
you have convinced me I.hat thalidomide is a 
tera,togen but I must in my own m1mi focus 
on the drugs that are in Ben<lectin. •• 

Another of Belli's witnesses was Beverly 
Paigcn of Roswell Park ~lemorial Institute. 
Paigen st ressed that she is a cant-er re­
searcher, not a teratolog-ist. Nonetheless, 
she concluded that Bendectin causeJ birth 
defects in 5 of 1000 1,auies whose mothers 
took the drug. D'Agostino commented to 
Science that "Her [Paigen'sj interpretation 
of the ,lata ju~l is not warranleci." He 
remarked, "The committee as a whoie took 
them [ Belli':; four witnesses] as a ;et of 
presentations that didn 't necessarily appear 
lo contribute :mything to the reai ,1iscus­
~ion." 

Despite the FDA panel's eaulions ctnd 
carefully wonh,d ,·01wlusions, lhe forthcom­
ing court cases will probably convinn: manv 
women lhal Bendc·,·tin may ,·ause i,irth d~­
fccts. As a result nf fear c,f Bcndectin, 
Little predicts, doctors may start pre­
scribing diffen•nt drugs to combat ~ausea 
and vomiti ng, l'V" n 1houg-h extremo.:i•; little 
is known about allo.:rnatin• drugs. Despite 
the FDA panel', residual u11ee rtain t·: about 
Ilendeclin';; :<aicty, it rema111, the l,,~l-stud­
icd drug taken by pregnant wom~n. " I 
wish we knew as 111uei1 alH1Ul aspiri!l, .. ; aid 
one scientist at the rnccung. 

-(:1:-,1 BAHi h,-: . .H.\ 
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DEMOCRATIC NAT'L. COMMITTEE v. F.C.C. 1471 
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APPENDIX B 

Correction 

In an article titled "How Safe is Bendcc­
tin?" (31 Oct. 1980, p. 518), it was incor­
rectly reported that William McBride of 
Sydney, Australia, was paid $5000 a day to 
testify as an expert witness in a court case 
involving a llegations that Bendectin caused 
birth defects in . a Florida child named 
David Mekdeci. McBride was not paid for 
certain testimony. Rather, he was compen­
sated for time away from his Australian 
practice at a rate of aµproximately $1116 a 
day so that he could aµpi,ar as an expert 
Witness on behalf of the ~fekdeci family. 
He was also reimbursed for his travel ex­
penses to and from Australia. Science re­
grets the error. 

[Science, July 24, 1981, at :395] 

w~----
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DEJ\IOCRATIC NATIONAL COMMIT­
TEE, Democratic Congressional Cam­
paign Committee, and Democratic Sena­
torial Campaign Committee, Petitioners, 

y_ 

FEDERAL COMMUNICATIONS COJ\1-
MISSION and United States of 

America, Respondents, 

CBS, Inc_ and National Broadcasting 
Company, Inc., lntervenors. 

No. 82-1812-

United States Court of Appeals, 
District of Columbia Circuit. 

Argued March 18, 1983. 

Decided September '2:1, 1983. 

National committee of opposition politi­
cal party appealed from the Federal Com­
munications Commission, which demicd its 
fairness doctrine comµlaint filed against 
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two television networks. The Court of Ap­
peals held lhat fact that national committee 
of opposition political party failed to 
present evidence suggcsung that sizes of 
audiences viewing pro-administration pro­
grammmg versus anti-administration pro­
gramm111g were not comparable rea., unably 
supported Commission's conclusion. 

Affirmed. 

1. Telecommunications -=4:l5 
Undt.:r fa1rnt,ss doctrine, broadca.~ler 

must de vole ;i reason ah le percentag-e 1 ,r 
broadcast time tu <:overage of controversial 
issues of puhlic importance and provide a 
reasonable opportunity for presentation of 
conflicting views regarding such issues. 

2. Telecommunications =437 
A viewer or listener who believes that 

a broadcaster is not meeting it.,; fairness 
,luctrine ohligations must first ,·umplain to 
the hroad('astcr, and if \·iewer 1>r lis tener 
remains dissa t isiied in light of broadcaster's 
response, complain t may then be filed with 
the Federal l.'timmunications Commission. 

3. Telecommuni!·ations =-1:l7 
A complaint must prese nt prima facie 

evi<lc11ce of fairness doctrine \· iolation be-' 
fore the Federal Communications Commis­
sion will request a response to complaint 
from a broadc,c,ter. 

4. Telecommunications = 4:l7 
To successiully mahc out a pn ma facic 

case of fairn ess dot"trine l'iola tion a l'Um­
plainant must submit faetual information 
tha t, in absence of rebullal, is sufficient to 
make out a fairness doctrine violation. 

5_ Telecommunications •=4:17 
Complaint allq.{ing fo1rness doctrine vi­

ola t10n must indica te particular station in­
volved, part1t.:ubr i:-;:-;ue of a collfrover.;ial 
nalun• disl'u,sed over air. da le and time 
when prog-ram w,J.S l':trrit·d, I he basis for 
claim that ,talion ha,; prc,.,nted only one 
side of qu.:sl11Jn, and wh~lher slallon had 
afforded, or ha; plans to afford, an opportu­
nity t'ur 1,res1:ntation of cl/lltrasting view­
pllints. 
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l'ltimately, however, the integrity of the 
process is of supreme i1J1portance. Legisla• 
tive compromise (which is to say most mtel· 
ligent legislationl becomes impossible when 
there is no assurance that the · statutory 
words in which it is contained will be hon• 
ored. Those members of Congress who 
unsuccessfully oppose a legislative initia• 
tive favored by the Executive have every 
reason to fear that any ambiguity they 
leave in the statute will be interpreted 
against their interests by the implementing 
agency. But they also have every reason 
to trust that the clear limitations they suc• 
ceed in imposing will be faithfully ob­
served. Those are the rules of the game, 
and [ think they have been violated here. I 
respectfully dissent. 

~tichael A. LEBRON. Appellant, 

v. 

W '.SHl~GTOS 'tE1''R0?"LIT.\~ 
AREA TRANSIT AlTHORITY. 

et al. 

So. 8"-5189. 

l'nited States Court of Appeals, 
District of Columbia Circuit. 

Argued ~fay :.!9, 1984. 

Decided Dec. 1-t. 1984. t 

Artist whose political poster was de­
nied display space in subway stations by 
transit authority sued to compel the transit 
authority to display his poster. The L'nited 
States District Court for the District of 
Columbia, Stanley S. Harris, J., 585 F.5upp. 
1461, entered order denying artist relief, 
and an appeal was taken. The Court of 
Appeals, Bork, Circuit Judge, ·held that: (l) 

transit authority's refusal to accept poster 
critical of Reagan administration for dis• 
play in its subway stations because of its 

content was a clear-cut and impermissible 
prior restraint, nolating artist's First 
Amendment right of free speech, and 12) 
prior administrative restraint of distinctive­
ly political messages on basis of their al· 
leged deceptiveness is unconstitutionally 
overbroad. 

Reversed. 

l. Con1titutional Law ~90.3 
Transit authority's refusal to accept 

poster critical of Reagan administration for 
display in its subway stations because of 
its content was a clear-cut and impermissi­
ble prior restraint. \'iolating artist's First 
Amendment right of free speech. U.S.C.A. 
Const.Amend. l. 

2. Constitutional Law 4=90,1( 1) 

Speakers are not re,iuired to indulge 
lowest common denominator of populace; 
First Amendment protection is not limit.eel 
only to messages which every reader, no 
matter how ill-informed or inattentive, can 
comprehend. U .S.C.A. Const.Amend. 1. 

3. Constitutional Law <i=90.1( 1) 

In :ight of pl"ofound :1a::onal comrr.it• 
rr..:nt to pr.nc:pie that debate on public LS· 

sues should be unmh1bited, robust, and 
wide-open, courts ought not to restrain 
sp~ech where message sought to be com­
municated is political and is sufficiently 
ambiguous to allow a discerning viewer or 
reader to recognize it as something other 
than a reproduction of an actual event. 

-'· Con1titutional Law <P90.l( 1 > 

Prior administrative restraint of dis­
tinctively political messages on basis of 
their alleged deceptiveness is unconstitu­
tionally overbroad. U.S.C.A. Const.Amend. 
l. 

Appeal from the United States District 
Court for the District of Columbia 1Civil 
Action !-io. 84-00078). 

Donald Weightman, Washingu>n, D.C., 
with whom Alan J. Roth, Washington, D.C., 
was on brief, for appellant. ~fancy E. 
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Wiegel"S, Washington, D.C., also entered an 
appearance for appellant. 

Thomas ·Fortune Fay, Olney, Md., with 
whom John C. Swanson, Washington, D.C., 
was on brief, for appellee. 

Arthur 8. Spitzer, Washington, D.C., was 
on brief for amicus curiae, American Civil 
Liberties Union of the ~ at. Capital Area, 
urging revel"Sal. 

Before BORK, SCALIA, and STARR, 
Circuit Judges. 

Opinion for the Court filed by Circuit 
Judge BORK. 

BORK, Circuit Judge. 

This case arose when the Washington 
Metropolitan Area Transit Authority 
("WMATA" or "Authority") refused to 
lease display space in its subway stations 
to Michael A. Lebron, who sought to dis• 
play a poster critical of the Reagan admin• 
istration. WMATA refused because in ita 
judgment Mr. Lebron's poster is "decep­
tive." Mr. Lebron then sued to enjoin 
WMATA from violating the rights guaran• 
teed him by the first and fourteenth 
amendments to the Constitution and to 
compel the Authority to let him display his 
poster. He also sought damages. The dis• 
trict court denied Mr. Lebron relief, agree­
ing with WMATA that the poster is "decep­
tive and distorted" and therefore not pro­
tected by the first amendment. A motions 
panel of this Court ordered WMAT A to 
show the poster pending this appeal. We 
reve.r9e the judgment for WMAT A. 

I. 
W:MATA was established through a con• 

gressionally approved interstate compact to 
improve public transportation in the Wash• 

t. ~r. Lebron has at all times offered to pay the 
higher, commercial rates to display his adver• 
tisement. Complaint If 17. 

2. The district coun found that WMATA has 
"rented subway advertising space for political 
and social commentary advertisements covering 
a broad spectrum of poliucal views and ideas:· 
l,el,,-o" "· Wa.shm1ro" .W11rropo/ium ,t,-u Tral'ISi.t 
Authority, 585 F.Supp. 1461 at 1464 (1) .O.C. Mar. 

ington, D.C. metropolitan area. One wav 
in which the Authority raises revenue is by 
leasing the free-standing dioramas inside 
subway stations for use as advertising 
space. WMAT A accepts both public ser• 
vice and commercial advertisementa, al• 
though there is a fee difference based upon 
the type of advertisement.' Submitted ad­
vertisementa are evaluated by WMATA's 
Director of Marketing, John E. Warring­
ton, based upon guidelines set by the Au• 
thority's Board of Directors. Guideline 
So. 2 states, in part, that "(a]ll copy and 
artWorit should avoid conveying derisive, 
exaggerated, distorted, deceptive or offen­
sive impresaiona." Plaintiffs Exh. 3, in­
cluded in Record Excerpt.a ("R.E."), as Ex­
hibit A. WMATA haa in the paat Nnted 
display space to groups seeking to convey 
messages of public interest and about can­
didates for local political office.1 Leb?'On v. 
Wa,hington .Vttropolitan Area Tranait 
Authority, 585 F.Supp. 1461 at 1465 (D.D. 
C.1984) ("Mem. op."). 

[n October of 1983, Mr. Lebron, an artist 
from New York City, asked to rent diorama 
space to display a political poster. The 
?<)Ster (:Ontains text transr,,1se-:i ,ver a::d 
below a pnotomom.age. TI.e ,ett ~1de or 
the photomontage depicts President Rea• 
gan and a number of administration offi­
cials seated at a table laden with food and 
drink. .~II the men are smiling or laughing 
and President Reagan is pointing to the 
right side of the poster. Standing on the 
right side. looking towards the President 
with expressions of hostility or sullenness, 
are a number of casually dressed men and 
women, some of whom are membel"S of 
racial minorities. Were the photomontage 
taken to be a single photograph, the Presi· 
dent and his men would appear to be laugh· 
ing at those on the opposite side of the 

21. 1984). For eumplc, WMATA has accepted 
for display advertisements for the pro-nuclear 
power posnions of the Edison Electric lnsutute. 
for an anti-abortion gt'Oup called Binhright of 
Sorthern Virginia. for the Rape CMs1s Center. 
and for many religious gt'0ups. including the 
t.:nification Church and the Founding Church of 
Scientology. Gay Activists Alliance v. W!',,UTA. 
5 Media L.Rep. (BNA) 1404, 1405 (O.O.C. I 979) . 
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poster. At the top of the poster, embla• 
zoned in yellow (in ~ntrut to the black 
and white of the phot.omon~ge), is the 
caption "Tired of the JELLYBEAN RE­
PUBLIC?" The bottom of the poster 
presents text critical of the Reagan admin· 

• istration's policies. The poster is plainly 
political and was "intended to convey Mr. 
Lebron's belief about the manner in which 
certain segments of the American popula· 
tion have reacted t.o the effects of the 
Reagan administration's policies on them." 
Mem. op. at 1463. Mr. Lebron offered to 
place on the poster the following disclaim­
er. 

The photographic montage appearing 
here is a composite, and does not repre­
sent an actual encounter between or 
among the persons depicted. The views 
expressed are solely those of the author 
and artist, Michael Lebron. and are not 
to be attributed to any of the persona 
depicted henon, Metro, its employees, 
TDI, or its employees. 

Complaint 11 24. He proposed to place this 
disclaimer in small print in the lower right 
hand comer of the photomontage. 

The preproduction version of ~re ::-,oster 
~.fr, Lebron ~c:nt tO WY .. -..TA':, 5u::>contnc· 
tor for marketing, !DI-Winston :-ietwork, 
Inc.,1 was forwarded to Mr. Warrington, 
who rejected the poster on the ground that 
it did not satisfy WMATA's guidelines. 
R.E. at Exh. A. Mr. Lebron's counsel re­
quested reconsideration and, after consul• 
tation with WMATA's counsel, Mr. War­
rington reversed his earlier decision and 
approved the advertisement.' • •• 

3. TOI-Winston Network Inc. was originally a 
named defendant in this action. The suit 
against it wu dropped after it filed a stipulation 
with the district coun qreein, to comply with 
the court's decision. Stipulation of Dismissal 
{Jan. 25. 1984). 

4, WMATA conceded to the district court that 
Mr. Lebron relied to his detriment on WMATA's 
acceptance of the poster and incurred certain 
expenses in producin1 the poster. Based upon 
that reliance, WMATA has agreed that Mr. Le­
bron is entitled to reimbursement. Mem. op. at 
1468. 

Concerned about his change of position, 
Mr. Warrington told WMATA's General 
Manager about the . poster. The General 
Manager convened a meeting of selected 
WMATA personnel to discuss the issue, 
and this group unanimously found the pic• 
ture deceptive. After this meeting Mr. 
Warrington informed Mr. Lebron's counsel 
that "a broader representative group" had 
determined that the poster "so clearly vio­
late(s] the guidelines . . . that the request 
must be turned down." Letter from John 
E. Warrington ti> Donald Weightman (Jan. 
3, 1984); R.E. at Exh. E. Thia decision, 
according to the trial court, waa not baaed 
upon the poster's political message but on 
the group's judgment that the phot.omon­
tage wu distorted and deceptive. Mem. 
op. at 1464, 1465. 

Mr. Lebron sought preliminary relief on 
the grounds that WMATA's actiona violat­
ed 42 U.S.C. § 1983 (1982) and the (l?St 
amendment. The district court denied a 
temporary restraining order on the follow­
ing day, finding no irreparable injury. The 
parties agreed to consolidate the motion for 
a preliminary injunction with trial on the 
merits. Mem. op. at 1462. 

After tr:al the court held that Mr. Le­
bron 's constit1!tional rights had not been 
violated and that the regulation was valid. 
Specifically, the court found that WMATA 
had not evaluated the content of the photo­
montage and rejected it because of its polit· 
ical message. Rather, "WMATA permissi• 
bly concluded that the photomontage is d~ 
ceptive and distorted since it depict.a an 
apparent event which actually did not oc­
cur." Mem. op. at 1464 (footnote omitted).' 

5. The lower court found that the proffered dis-
claimer would not 

effectively prevent passersby from bein1 de­
ceived into believ1n1 that the portrayed deri­
sive confrontation actu.ally did occur. The 
disclaimer could be read only if a subway 
pasaenser took the time 10 s1op and s1udy the 
entire advertisement at close range. The 
print size and placement of the disclaimer 
would not provide adequate no1ice that the 
event supposedly bein1 depicted in fact had 
nol occurred. 

Mem. op. a1 1464 {cilations and foo1notes omit• 
ted). 
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The district court also upheld the guideline 
that prohibited deceptive advertising as a 
reasonable time, place and manner regula· 
tion. Mem. op. at 1467. The court found 
that WMATA's interest in preventing pur­
poseful deception and its proprietary inter• 
est in raising revenue from its advertising 
space justified the imposition of the re­
straint. 

II. 
(1) There is no doubt that the poster at 

issue here conveys a political message; nor 
is there a question that WMATA hu con­
verted its subway stations into public fora 
by accepting other political advertising. 
Mem. op. at 1465; stt Gay Activi.tt.t Alli• 
ance v. W.tlATA. 5 Media L.Rep. (BNA) 
1404, 1406-09 (D.D.C.1979). See alao Prr• 
ry Education Asa 'n v. Perry Local Educa• 
tor's Au'n, 460 U.S. 37, 45, 103 S.Ct. 948, 
954, 74 L.Ed.2d 794 (1983).1 Because 
WMATA. a government agency, tried to 
prevent Mr. Lebron from exhibiting his 
poster "in advance of actual expression," 
South.ta8tff"l'l Promotions, Ltd. v. Con­
rad, 420 U.S. 546, j53. 95 S.Ct. l::!39. l:?43. 
43 L.Ed.2d 448 (1975), WMATA's action 
can be characterized as a "prior restraint," 
id., which comes before ua bearing a pre­
sumption of unconstitutionality. E.g., 
Bantam Boolu, Inc. v. Sullivan, 372 U.S. 
58. 70, 83 S.Ct. 631, 639, 9 L.Ed.2d 584 
(1963) (citing cases). Subject to a limited 
number of exceptions-most notably, rea• 

. so¥ble time, place and manner regula• 
tiona-political speech may not constitu• 
tionally be restricted in a public forum. 
This case does not come within those excei, 
tions and accordingly we reverse the dis­
trict court and hold that WMAT A violated 
the plaintiff's first amendment right of 
free speech. 

6. Unlike uh"'''" v. Ciry of Shaker Hei1hts. 418 
U.S. 298, 94 S.Ct. 2714, 41 L.Ed.2d 770 (1974), 
where the Supreme Coun sustained a ban on all 
political advenising inside a city transit system, 
the Authorny here. by accepting political adver• 
using, has made its subway stauons into public 
fora. h,.,,. Educo.rio11 A.ss ·,r v. Perry l..ot:al Edu-

A. 
WMATA's refusal to accept this poster 

for display because of its content is a clear­
cut prior restraint. Here, WMA TA has by 
official action prevented Mr. Lebron from 
using a public forum to say what he wants 
to say. Southea.,tem Promotion,, 420 
U.S. at 553, 95 S.Ct. at 1243. As such, 
WMATA "carries a heavy burden of show­
ing justification for the imposition of such 
a restraint." Organization for a Better 
Auatin v. KH/t, 402 U.S. 415, 419, 91 S.Ct. 
1575, 1577, 29 L.Ed.2d 1 (1971). See N~ 
York Tima Co. v. United Stau,, 403 U.S. 
713, 714, 91 S.Ct. 2140, 2141, 29 L.Ed.2d 
822 (1971) (per curiam). We impose thia 
burden on public officials because of "( o ]ur 
distaste for censorship-reflecting the nat• 
ural distaste of a free people-{which] is 
deep-written in our law." South.ta.item 
Promotion,, 420 U.S. at 553, 95 S.Ct. at 
1243. As Chief Justice Burger has recent• 
ly reminded ua, however, "to say the 
[guideline] presents a First Amendment i.s­
sut is not necessarily to say that it consti­
tutes a First Amendment violation." .',fe­
tromedia.. Inc. v. San Diego, 453 U.S. 490. 
561. 101 S.Ct. 2982. 2920. 69 L.Ed .:Zd ;oo 
tl981) !Burger, C.J., d1Ssenting>. All prior 
restraints are not per st unconstituoonal. 
Southta8tff'Pt Promotiou-, 420 L".S. at 558, 
95 S.Ct. at 1246, for "[iJt has been clear 
since [the Supreme] Court's earliest deci­
sions concerning the freedom of speech 
that the state may sometimes curtail 
speech when necessary to advance a signif­
icant and legitimate state interest." .'fem• 

ben of the City Council of Los A n.gelu v . 
Tarpayen for Vincent, - t.:.S. -. 104 
S.Ct. 2118, 2128, 80 L.Ed.2d 772 (19841 <ci­
tation omitted). 

The asserted governmental interests 

served by Guideline No. 2 are ··W~A TA's 
responsibility to the public in pre,·entmg 
purposeful deceptions" and it.s ··propnei.ary 

caror's As.sir, 460 U.S. at 45. 10.l SC: at •'-' 
(once "the state has opened [public ;,ro~.-:v] 
for U5e by the public u a place for eq:,ress"e 
activity," cena1n ex.clus1ons are conrntut,()"adv 
forbidden, even if the s~te "was not req1.o,rec: :o 
create the forum in the first place .. ). 
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inten!st in raising revenue from its 1dver­
_tising space." Mem. op. at 1467. The sec­
ond is subsumed by gte first: W!dATA's 
fear is of a " 'considerable loss of adver­
tisement revenue from those advertisers 
who will not become associated with un­
truthful, distorted or deceptive displays.' " 
Id., quoting Defendant's Opposition to 
Plaintiffs Motion for a Preliminary Injunc• 
tion at 10. We find that the asserted inter­
est in preventing deception is not served 
here because, simply put, this poster is not 
deceptive. 

[2] In making this determination, we 
are guided by the Supreme Court's recent 
decision in Boae Corp. v. Contummr Un• 
ion of United State.a. Inc., - U.S.-, 
104 S.Ct. 1949, 1958, 80 L.Ed.2d 502 (1984). 
In Bo.e, the Court set out the responaibili­
ty of an appellate court in cases raising 
first amendment issues: "an appellate 
court haa an obligation to make an indepen• 
dent examination of the whole record in 
order to make sure that the judgment does 
not constitute a forbidden intrusion on the 
field of free expression." Id. (citations and 
quotation marks omitted). See National 
.4uoczation of Letttr Carriers v. Austin, 
-U8 U.S. 264, 282, 94 S.Ct. 2770, 2780, ,U 
L.Ed.2d 7.t5 (1974); G-,,eenbelt Coaptram·<!' 
F-:,;,bil.3hing A.ss ·n v. Bresler, 398 U.S. 6. 11, 
90 S.Ct. 1537, 1540, 26 L.Ed.2d 6 (1970). 
This injunction is particularly easy for us 
to obey in this case for we have the poster 
in hand, and there are no questiona of 

1. We do not defer 10 the agency in cases such u 
these. '"When the.eitecu11ve or the administra­
tive process abridges. constitutional ris}IU. it is 
subject 10 closer ,;cnniny than othn;wiae, and 
ultimately it is the coun rather than tfie apncy 
that mUSl balance the competilll inceresu. ~ A 
~ Action Group v. Monon. 516 F.2d 111, 
723 (D.C.Cir.1915). 

L That some small number of careless readers 
miaht be misled by this poster chanps neither 
our inquiry nor our conclusion. Speakers .ire 
not required to indulge the lowest common de­
nominator of the populace; first amendment 
protection is not limited only to messqes which 
every reader, no matter how ill-informed or 
inattentive, can comprehend. Cf. But!M "· 
Miclti11111, 352 U.S. 380, 383, 77 S.Ct. 524, 525, l 
LEd.2d 412 (1951) (striking down a statute 
"quuantinin1 the general reading public againsi 

credibility.1 The issue is one of judgment 
only-namely, would a reasonable man be­
lieve that this poster depicts an event that 
actually took place.• Carefully inspecting 
the poster for ourselves, we are "left with 
the definite and firm conviction that a mis• 
take has been committed" by the district 
court. [/nited Statea v. Gyp811.m, 333 U.S. 
364, 395, 68 S.Ct. 525, 541, 92 L.Ed.2d 746 
!1948).' The poster's text, the utter im• 
plausibility of the scene port.rayed, the dif­
ference in lighting between the two halves 
of the photomontage, the awkward relation 
of the two groupa of figures to one anoth­
er, the difference in the siaes of the figures 
in the two groupa, and the proffered dis• 
claimer make inevitable this conclusion. 
So reasonable person could think this a 
photograph of an actual meeting. In look• 
ing at this poster, moreover, the observer's 
eye is immediately drawn to the bold-faced, 
bright yellow text reading, "Tired of the 
JELLYBEAN REPUBLIC?" The message 
is that of an advocate; it sets· the poster's 
tone and alerts the reader that the message 
disparages the Reagan administration. 
There is no pret.ext of objectivity. Given 
the cont.ext, the reasonable reader will sub­
ject the poster's entire content. including 
the photomontage, to a level Jr.d kind ,,f 
scrutiny different from the scrutiny gener­
ally given to messages pret.ending to be 
dispassionately informative. Cf. Greenbelt 
CoopffOtiw Publishing Au 'n v. Bresler. 
398 U.S. 6, 14, 90 S.Ct. 1537. 1541, 26 

books not 100 ruged for grown men and wom­
en in order 10 shield juvenile innocence"' be· 
cau.e its effect was "'to reduce the adult popula• • 
tion .. . to reading only what is fit for chil• 
drcn•). 

9. In Bou. the Supreme Coun discussed those 
types of facts appellate couns may review 1n the 
course of their independent review of rhe 
record. 104 S.Ct. at 195~ nn. 16-17. The 
findin1 of fact at issue here is the kind that is 
"inseparable from the principles from which ii 
was deduced." Id. at 1960 n. 17. The "'stakes 
... a.re 100 great" in cases implicating the free• 
dom of speech to entrust determinations of fal­
sity in advance of actual expression ••finally to 
the judgment of the trier of fact," and th•Js to 
preclude reviewing couns from exercisin1 their 
own independent jud,menL Id. 
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L£d.2d 6 (1970). Finally, the proffered 
disclaimer, while perhaps not quite large 
enough to be immediately noticeable or ef­
fective on its own, when combined with the 
other factors reveals to the observer that 
the photomontage does not depict an actual 
event. It is apparent at once that the 
poster does not purport to show an actual 
scene but to make a metaphorical political 
statement. 

[31 In fact. the district judge stated 
that "the photomontage is sufficiently am-

. biguous to allow a discerning viewer to 
recognize it as a composite." •Mem. op. at 
1464 n. 4. Although we think the photo­
montage recognizable as a composite by 
persons considerably less acute than a "dis­
cerning viewer," the ambiguity specified by 
the district court is enough to support a 
finding that WMAT A acted unconstitution­
ally. To assess speech in a public forum 
some balancing may be necessary, but "the 
thumb of the [c)ourt [should] be on the 
speech side of the scales." Kalven, The 
Concept of the Public Forum: Cox v. Lou­
isiana, 1965 Sup.CLRev. 1, 28. See Coz v. 
Louisiana, 379 U.S. 536, 578. 85 S.Ct. 453. 
415~ 13 L.Ed.2d 471 (1965) l"(TJhis Cou!"t 
does. and r agree that it should, 'weigh the 
circumstances' in order to protect, not to 
destroy, freedom of speech, press and reli­
gion.") (Black, J.). In light of the "pro­
found national commitment to the principle 
that debate on public issues should be unin• 
hibited, robuat, and wide-open," New York 
Times v. Sulliva11, 376 U.S. 254. 270. 84 
S.Ct. 710, 720, 11 LEd.2d 686 (1964), courts 

• oukht not to restrain speech where the 
message sought to be communicated is po­
litical and is "sufficiently ambiguous to 
allow a discerning viewer" (or reader) to 
recognize it as something other than a re­
production of an actual event. 

10. Even then, however-nd even when distinc­
tively political speech is not involved-the Su• 
preme Court hu said that the admin1Strative 
restraint can only be temporary, for a specified 
period pending the administrative agency's seek­
ing of a judicial restraint. Southustem Pr-omo­
tion.s. 420 U.S. at 560, 95 S.Ct. at 1247. Such a 
requirement seems inconvenient if not unwork• 
able 1n the context of managing the advertising 
business of ii state-run commercial enterprise 

8. 

Judge Scalia is of the view that, while it 
is a sound judicial practice to avoid passing 
upon constitutional issues, it is also a sound 
judicial practice, of even more venerable 
antiquity, to avoid passing upon the truth 
or falsity of political pamphleteering or ad­
vertising, particularly in the con~xt of pri­
or restraint. He would give the latter poli­
cy preference here, and would decline to 
judge whether Mr. Lebron seeks to publish 
a political message that is false. He would 
reverse the district court becauae a scheme 
that empowers agencies of a political 
branch of government to impose prior re­
straint upon a political mesaage because of 
it.a falsity is unconstitutional. 

Although Judge Starr would not reach 
the iasue, I agree with this basis of rever­
sal u well. I know of no case that su~ 
port.a an attempt at censorship equivalent 
to that which hu occurred here. Prior 
administrative restraint of political mes­
sages on a content-related basis other than 
substantive falsity-notably, obscenity-is 
permissible." Cf. Frttdman v. Jfa,-.;ian.d. 
380 U.S. 51, 58-59, 85 5.Ct. 734. 738-39. 13 
L.Ed.2d 649 (1965) (outlining elements that 
would validate film censorship scheme). 
And in extreme situations prior judicial 
restraint on the basis of falsity may be 
appropriate. See, e.g., Tomei v. Finley, 
512 F.Supp. 695 (N.D.Ill.1981) (granting 
preliminary injunction prohibiting use in 
political advertising of the acronym "REP" 
[Representation for Every Person party] on 
grounds that it falsely implied affiliation 
with Republican party). But prior adminis­
trative restraint of distinctively political 
messages on the buis of their alleged de­
ceptiveness is unheard-of-and deservedly 

such as a bus or Nbway. As does 1he pnnciple 
generally applicable elsewhere that political 
speech cannot be required to conform to even 
rudimen~ry canons of good taste. Cohrn v. 
Califomi4, 403 US. 15, 91 S.Ct. 1780, 29 L.Ed.2d 
284 ( 1971). These Me valid reasons to doubt 
whether such enterprises should be considered 
mandatory public forums that cannot generical­
ly reject political speech. 
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so.. In Vancuco "· St:lt'IDarlz, 401 F.Supp. ply not content-neutral. Apply'-:g this 
S7 (S.D.N.Y.1975), a three-judge court guideline involves an exercise of discretion 
scruck down as unconstitutional on it.s face and subjective judgment on the part of 
Sew York's "Fair Campaign Code,'' which W'MATA officials. It is not a time, place 
prohibited, inter alia. "misrepresentJAtion" and manner restriction. Even if applied 
of any candidate's qualifications or posi• pursuant to procedural safeguards, the 
tiona, in part because of lack of judicial guideline would be unconstitutionally over­
involvement in the determination. The Su- broad as applied to political speech. 
preme Court summt.rily affirmed with0ut I note that this conclusion does not nec­
opinion. 423 U.S. 1041, 96 S.Ct. 763• 46 essarily place WMATA in the position of 
L.Ed.2d 630 (1976). · having to accept and display before it.s 

(4) WMATA argues, and the district riders deceptive political advertising. If 
court agreed, that it is not engaged in that prospect is repugnant it can possibly 
unlawful censorship but is administering a be avoided by declining t.o accept political 
permissible and reuonable time, place and advertising in general. 11 The availability 
manner regulation. But. since WMATA is of that recourse, at leaat aa far u thia 
judging the truth of a political statement. court is concerned, dependa upon whether 
to accept ita argument is to destroy the subway stations are more akin t.o airporta, 
distinction between content-neutral and see SouthW1!st Africa/Namibia Trruu ct 
content-baaed regulations. Even if W~A- Cultural Council 11. United Stata, 708 
TA "do(es] not differentiate among politi- F.2d 760 (D.C.Cir.1983), or t.o public buses, 
cal viewpoints in political and social adver- see Lehman v. City of Shaker He'ight,. 418 
tisement.s," mein. op. at 1467, an assess- t:.S. 298, 94 S.Ct. 2714, 41 L.Ed.2d 770 
ment of the deceptiveness of a message (1974). See also .',fembert of the City 
necessarily involves a judgment about the Council of Loa Angeles v. Tarpayers for 
substance and content of that message. Vincent. - U.S. -. 104 S.Ct. 2118, 
Although Guideline No. 2 does not, on its 2134 n. 32, 80 L.Ed.2d 772 (1984). We need 
face, favor one viewpoint or idea at the not reach that issue here. 
e:c:pense of another, see De.Jonge v. Ore­
!J: ,,_ .;~¥.I C .S. 353. 356. 57 S.Ct. 25~. :so. Sl 
t.:;i. Zia (1937) lsta:e statute prohibite<i 
advocacy of doctrine of "criminal syndical· 
ism"), and does not discriminate on the 
basia of the subject matter of the speech, 
se, First National Bank of Boston v. Bel­
lotti, 435 U.S. 765, 767, 98 S.Ct. 1407, 1411, 
55 L.Ed.2d 707 (1~78) (state stJAtute barred 
banks from spending money t.o influence 
voting on referendum proposals-), it is sim• 

II. WMATA is apparently concerned 1ha1 its ina• 
biliry to control ·the mauca displayed in its 
subway stations would leave it open to defama­
tion actions bued upon those messqes. Al• 
1houp we need not decide this question 10 
resolve the present cue, we note that 10 the 
extent that WMATA is duty-bound 10 carry these 
messap1, exposure to defamation liability is 
unlikely. In Ffllffl~ Educational & Coopera­
tive Urrio111 of Ammea v. WDA Y. 360 U.S. 525, 
533-35, 79 S.CL 1302, 1307~8. 3 L.Ed.2d l-'07 
(1959), the Supreme Coun held 1ha1 a radio 
station wu immune from a defamation acuon 
where it wu forbidden 10 censor libelous mate• 

For the ::-"?ascns set :or.:i a:ove, 
judgment of the district court 1s 

Revtrted. 

the 

rial it was under a statutory obligation to broad­
cast. That the ,tauon could avoid that oblip• 
tion by refusing to sell time to any candidates 
did not vitiate the ,station·s immunity. Similar, 
ly, here WMATA made an initial decision to 
accept political advertisin1. We expresa no 
opinion u to whether WMATA was obliged to 
make that decision-but. havin1 made it, WMA­
TA'~ power 10 reject political advenisements is 
subject 10 the strict protections the first amend• 
ment extends to poliucal speech in a public 
forum. Where WMATA has no power to reJect 
a particular advenisement, defamauon liaoility 
should not follow. 
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has become a tidal wave,99 and the Commis­
sion has become one of the foremost advo­
cates of across-the-board deregulation for 
the entire broadcast industry.100 

In these proceedings the Commission has 
on its own undertaken to enact a significant 
deregulation of the radio industry. In so 
doing it has pushed hard against the inher­
ent limitations and natural reading of the 
Communications Act. For the reasons stat­
ed above, we affirm most of the Commis­
sion's orders, remanding only those portions 
relating to program logs with instructions 
that the Commission undertake further in­
quiry in accordance with this opinion. 
However, we take this opportunity to note 
that Congress, and not the Commission, 
may be the more appropriate source of such 
significant deregulation. It was Congress, 
after all, that created and oversaw the evo­
lution of the original regulatory scheme for 
radio and television licensees. It should 
thus be Congress, and not the unrepresenta­
tive bureaucracy and judiciary, that takes 
the lead in grossly amending that system, 
t hereby providing the public with a greater 
voice in this important process. 101 And yet, 
in the absence of more specific congression­
al direction, we cannot say that the Com­
mission has overstepped either the bounds 
of its statutory authority or its administra­
tive discretion in undertaking most of the 
deregulatory actions under review. 

.1.ffirmed in part and remanded in part. 

BORK, Circuit Judge, concurring: 

I write in concurrence to address two 
points. First, I wish to clarify my under­
standing of a portion of Judge Wright's 
excellent opinion for the court. We remand 
on the issue of program logs so that the 
Commission may reexamine the matter and 
provide a more thoughtful and detailed jus­
tification of whatever decision it may reach. 
Judge Wright's discussion forcefully raises 

99. See generally Gellhom. Deregularion: De-
lighc or Delusion?. 24 Sr. Louis lJ .L.J. --169 
( ! 980); Note, The Proposed Communicarions 
.-\.cc Rewrice: Potomac Deregulato1:,· Fever v. 
The Public lnteresc. --15 CINCINNATI L.REv. --167 
(l9, 9). • 

several questions for the Commission on 
remand. I do not read the opinion as inti­
mating any preconceptions as to the Com­
mission's new 1ecision, nor do I take it to 
suggest a disposition of any other pending 
case. Second, I express no view either wav 
concerning the opinion's last paragraph, 
which speaks to the limits of the Commis­
sion's powers and the desirability of con­
gressional. action. 

Paul LOVEDAY and Californians for 
Smoking and No Smoking 

Sections, Petitioners, • 

v. 

FEDERAL COMMUNICATIONS COM­
MISSION and United States of 

America, Respondents. 

No. 81-2061. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued ~fay 19, 1982. 

Decided :'!fay 10, 1983. 

Petition was brought for review of de­
cision of Federal Communications Commis­
sion that California radio and tele\ision sta­
tions adequately discharged obligation to 
investigate and identify true sponsor of po­
litical advertisements opposing state initia­
tive. The Court of Appeals, Bork, Circuit 
Judge, held that: (1) relative to require­
ment of Communications Act and regula­
t ions of Federal Communications Commis­
sion requiring licensed broadcast stations to 

100. See generally FO\"'.les & Brenne·r . .--\ .\.farkec-
place Approach to Broadcast Regulation . 60 
TEx.L.R£v 207 (1982) . 

IO I. Cf. Citizens Communications Center 1·. 

FCC. 447 F.2d 1201 . 1209-- 1210 (D.C.Cir. 1971) . 

-14 , t;•_ 
~~Py ~~ ' 
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identify sponsors of paid political advertise­
ments at time those advertisements are 
broadcast, a licensee confronted with undoc­
umented allegations and undocumented re­
buttal may safely accept apparent sponsor's 

- representations that he is real party in in­
terest. and (2) FCC did not abuse its discre­
tion or act arbitrarily or capriciously in 
deciding that Ca.tifornia radio and television 
stations adequately discharged obligation to 
investigate and identify true sponsor of po­
litical advertisements. 

Affirmed. 

1. Telecommunications ~437 
Standard of review of whether decision 

of Federal Communications Commission 
that California radio and television stations 
adequately discharged obligation to investi­
gate and identify true sponsor of political 
advertisement opposing referendum was 
whether Commission's action was arbitrary, 
capricious, an abuse of discretion or con­
trary to law; Broadcast Bureau and Com­
mission rendered their decisions under au­
thority given by statute to "issue a declara­
tory rul-ing to terminate a controversy or 
remove uncertainty," and ruling challenged 
was issued in specific factual context and 
resolved only issues presented by petition­
er's application. 5 U.S.C.A. § 554(e); Com­
munications Act of 1934, §§ 317, 317(c), 47 
U.S.C.A. §§ 317, 317(c). 

2. Telecommunications ~436 
Relative to requirement of Communica­

tions Act and regulations of Federal Com­
munications Commission requiring licensed 
broadcast stations to identify sponsors of 
paid political advertisements at time those 
advertisements are broadcast, a licensee 
confronted with undocumented allegations 
and an undocumented rebuttal may safely 
accept apparent sponsor's representations 
that he is real party in interest. Communi­
cations Act of 1934, §§ 317, 317(c), 47 U.S. 
C.A. §§ 317, 317(c). 

3. Telecommunications ~436 
Federal Communications Commission 

did ·not abuse its discretion or act arbitrarily 
or capriciously in deciding that California 

radio and television stations adequately dis­
charged obligation, pursuant to FCC regu­
lations and Communications Act, to investi­
gate and identify true sponsor of political 
advertisements opposing initiative before 
California voters, where committee, as ap­
parent sponsor, represented that it was not 
an agent for tobacco industry, but was real 
party in interest, and where allegations by 
petitioners to contrary were undocumented. 
Communications Act of 1934, §§ 317, 317(c), 
47 U.S.C.A. §§ 317, 317(c). 

Petition for Review of an Order of the 
Federal Communications Commission. 

Paul Loveday (pro se), for· petitioners. 

Cal P. Saunders, Atty., F.C.C., Wash­
ington, D.C., with whom Stephen A. Sharp, 

• Gen. Counsel, Daniel M. Armstrong, Associ­
ate Gen. Counsel, F.C.C., David Silberman, 
Atty., F.C.C., Robert B. Nicholson and Neil 
R. Ellis, Attys., Dept. of Justice, Wash­
ington, D.C., were on the brief, for respon­
dents. !Yiark C. Del Bianco. Atty., Dept. of 
Justice, Washington, D.C., also entered an 
appearance for respondents. 

Before MacKINNON, GINSBURG and 
BORK, Circuit Judges. 

Opinion for the Court filed by Circuit 
Judge BORK. 

BORK, Circuit Judge: 

The Communications Act o( 1934, 47 
U.S.C. § 317 (1976 & Supp. V 1981), and the 
regulations of the Federal Communications 
Commission, 47 C.F.R. § 73.1212 (1981), re­
quire licensed broadcast stations to identify 
the sponsors of paid political advertise­
ments at the time those advertisements are 
broadcast. The licensee is under a duty, 
moreover, to make a reasonably diligent 
inquiry to learn, in order to identify, the 
true sponsor of the advertisements when 
the licensee has reason to think .that it is 
someone other than the apparent sponsor. 
47 U.S.C. § 317(c) (1976). This case con­
cerns the scope of the licensees' duty to 
investigate. 
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Petitioners cha!ienge the Commission's of petitioner Loveday, wrote to all Califor­
conclusion that California radio and televi- nia radio and television stations asserting 
sion stations adequately discharged their that the tobacco industry was sponsoring 
obligation to investigate and to identify the Regulatory Excess' advertising campaign 

- true sponsor of political advertisements op- and was supplying Regulatory Excess with 
posing an initiative before the voters of almost all of its funds. He pointed out that 
California on a 1980 referendum. Had the Regulatory Excess had, according to its 
electorate approved that initiative, Proposi- recent campaign finance disclosure state­
tion 10, the resulting law would have re- ment, been purchasing more radio and tele­
quired separate smoking and ~o smoking vision time than its stated res.ources would 
areas in most enclosed public places, places permit. He. also stated that the tobacco 
of employment, and educational or health industry had provided almost all of the .$6.5 
facilities. California voters rejected the million expended to defeat a similar propo­
proposition. sition in 1978. These considerations, Kalish 

The advertisements in question were paid wrote, made it "apparent" that the tobacco 
for by a political action committee called industry was virtually the sole source of 
Californians Against Regulatory Excess funds for Regulatory Excess' efforts. The 
("Regulatory Excess" or "CARE"). Sta- letter directed the licensees' attention to 
tions broadcasting the advertisements iden- Commission sponsorship identification pro­
tified that committee as the sponsor. Peti- visions, which, according to Kalish, required 
tioners, Paul Loveday and a political action the California licensees "both to discover 

. committee that supported the initiative, and to disclose the fact of the Tobacco 
Californians for Smoking and No Smoking Industry's sponsorship of the advertising so 
Sections (or "Yes on 10"), claim that they the public can know 'by whom it is being 
furnished the stations with sufficient infor- persuaded.'" Kalish argued that there was 
mation to require them either to identify "affirmative deception" involved in identi­
the tobacco industry as the true sponsor or, fying Regulatory Excess as a California 
at a minimum, to investigate more diligent- entity when it received virtually all its 
ly. This court has jurisdiction to review the funds from sources outside California. Kai­
Commission's contrary decision under 47 ish expressed the hope that the licensees 
U.S.C. § 402(a) (1976) and 28 U.S.C. would satisfy their sponsorship identifica­
§§ 2342, 2344 (1976). tion obligations without further prodding, 

We affirm because we conclude that, on 
these facts, the licensees were not required 
to inquire further into the actual sponsor­
ship of the political advertisements. In­
deed, we have substantial doubt that the 
Commission could require licensees to do 
more. 

I. 

A. 
On September 26, 1980, Richard Kalish, a 

representative of Yes on 10 and an associate 

I. The new allegations Kalish offered were: (I) 
a pollster had concluded that. since tobacco 
industry spending for ads had become an issue 
in l9i8 and had caused a backlash. the tobacco 
industry might have lost the Proposition 5 cam­
paign if it had spent more money: (2) the 
tobacco industry had hired an advertising firm 

707 F.2d-J3 

but he also threatened to file a complaint 
with the Federal Communications Commis­
sion or to take other action should the sta­
tions fail to satisfy their sponsorship identi­
fication obligations. The letter did not doc­
ument Kalish's allegations. 

Receiving no response from any of the 
California stations, Kalish wrote to them 
again on October 3. His three-page letter 
reiterated and amplified both his claim that 
Regulatory Excess was an agent for the 
tobacco industry and his analysis of the 
sponsorship identification requirements. l 

for Regulatory Excess: (3) the tobacco industry 
as part of its campaign.had caused to be_propa­
gated '"numerous public and pri\'ate state­
ments" to the effect that tobacco industry 
funding was not necessary for Regulatory Ex­
cess' operations and was probably not present: 
(4) the tobacco industry waited until the state 
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These additional allegations were ,,Jso u n­
documented. Kalish asked the stations to 
identify Regu latory Excess' advertisements 
as "Paid for by the Tobacco Industry" and 
wa.med that Yes on 10 would bring legal 

_action against any stations that did not 
com ply by October 8. 

Regulatory Excess responded to Kalish's 
first letter by sending each licensee a letter 
from its chairman, David Bergland, outlin­
ing the committee's purpose, structure, and 
campaign efforts to date, as well as a legal 
memorandum. concerning t he sponsorship 
identification rules. In addition, some sta­
tions 5pecifically requested an answer to • 
Kalish's allegations from Regulatory Ex­
cess. Vigo Nielsen, counsel for Regulatory 
Excess, replied to at least some of these 
requests. Nielsen indicated that Regula­
tory Excess was not an agent for the tobac­
co industry. He declined to comment upon 
the tobacco industry's political motives or 
policies but acknowledged that various to­
bacco companies, after concluding that a 
"hands-off" approach might be interpreted 
as support for Proposition 10, had contribut­
ed to Regulatory Excess' campaign. Niel­
sen also noted that Regulatory Excess was 
just beginning the process of soliciting con­
tributions from California voters. He dis­
missed Kalish's threatened legal actions · as 
"diversionary tactics." Finally, he referred 
to the previously-provided memorandum 
giving his interpretation of the sponsorship 
identification requirements, and he append­
ed a copy of the contribution section of 
Regulatory Excess' state campaign finance 
report. 

According to petitioners. 58 of the 155 
California stations that had broadcast com­
mercials for Regulatory Excess replied to 
Kalish's letters, though only 11 of these 
stations addressed the sponsorship identifi­
cation question. ~o licensee, apparently, 
stopped . identifying the advertisements as 

campaign finance reporting deadline, Septem­
ber 23. had passed before financing any adver­
tising :or Regulatory Excess: (5) 98% of the 
$389.099 received by Regulatory E'(cess and 
reported in that September 23 statement came 
from ,he tobacco industry: (6) the small sum 
Reguiatory Excess received from nonindustl'\' 
sources resulting from its mail solicitation. 

paid for by Californians Against Regulatory 
Excess. 

B. 

On October 16, 1980, Loveday and Yes on 
10 requested a declaratory ruling from the 
Federal Communications Commission. 
They alleged that the tobacco industry was 
the principal behind Regulatory Excess' 
campaign against Proposition 10 and 
claimed that the California licensees had 
failed to satisfy their sponsorship identifica­
tion obligations. They asked the Commis­
sion to declare that the tagline "Paid for by 
Californians Against Regulatory Excess" 
violated these obligations and must be re­
placed by the words, "Paid for by the To­
bacco Industry." Because the California 
vote was to occur only several weeks later, 
petitioners asked the Commission to give 
their petition expedited consideration. 

Petitioners presented to the Commission, 
as they have presented to this court, an 
extensive recital of the factual basis for 
their charges. They also submitted a wide 
variety of exhibits, ranging from newspa­
per and trade journal articles to affidavits 
signed by Loveday. These submissions 
were designed to prove that the tobacco 
industry was the real sponsor of Regulatory 
Excess' advertisements. Whether that is 
true, however, is beside the point. The 
issue before the Commission was whether 
the licensees were put to a duty to identify 
the tobacco industry as the sponsor or to 
inquire further about possible parties be­
hind Regulatory Excess. Petitioners' elabo­
rate case before the Commission was not 
presented to the licensees. Any duty they 
may have had could arise only from Kalish's 
two letters and Regulatory Excess' reply. 

The Commission asked Regulatory Excess 
_- for a response, and that committee replied 

which was financed by ·the tobacco industry. 
was. according to direct-mail fundraising ex­
perts. outweighed by the cost of the mailing; 
(7) Regulatory Excess had purchased approxi­
mately Sl million of broadcast time since Sep­
tember 23: and (8) all but $3,000 of the money 
prm1ded to Regulatory Excess by tobacco com­
panies had come from non-California sources. 
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to petitioners' application, in accordance Finally, the Bureau concluded that there 
with the Commission's request for expedi- was no evidence that the California licen­
tion, on October 24, two days after receiv- sees had dismissed this matter without ex­
ing it. Regulatory Excess described its ef, ercising reasonable diligence to learn 
forts to reply to the inquiries it had re- whether the tobacco companies were exer­
ceived from. the California broadcasters re- cising editorial control over Reguiatory Ex­
garding its relationship with the tobacco cess. Id. at 497-98. 
companies. We need not detail that re­
sponse, much· of which went to the issue of 
the tobacco industry's control of Regulatory 
Excess, for the same reason that we do not 
set out petitioners' evidence. 

C. 
The Broadcast Bureau, acting under au­

thority delegated by the Commission, 47 
C.F.R. §§ 0.71, 0.281 (1980), denied petition­
ers' application on October 30. Letter from 
the Broadcast Bureau to Paul Loveday, J A 
at 2, reported at In re Request for Declara­
tory Ruling of Paul Loveday and Californi­
ans for Smoking and No Smoking Sections, 
87 F .C.C.2d 492, 493 (1981). Identifying the 
issue as "whether the California broadcast 
station licensees have failed to exercise rea­
sonable diligence to identify the sponsor of 
the CARE advertisements," id. at 496, the 
Bureau concluded that the stations had met 
their obligations. The Bureau further ob­
served that the sponsorship identification 
requirements obligated a licensee to make a 
reasonably diligent effort to identify the 
sponsor of broadcast material but did not 
make a broadcaster an insurer of a spon- _ 
sor's representations. Id. at 496-97. Rely­
ing upon an earlier decision, VOTER, 46 
Rad.Reg.2d (P & F) 350 (1979), a case simi­
lar to this one, the Bureau held that the 
California stations had acted reasonably. 
87 F.C.C.2d at 497. The Bureau added, 
however, that a decision to attribute Regu­
latory Excess' commercials to the tobacco 
industry would have been equally reasona­
ble. Id. Turning to the question of editori­
al control, the Bureau concluded that, de­
spite petitioners' allegation, admitted by 
Regulatory Excess, that the tobacco compa­
nies had provided Regulatory Excess with 
virtually 100% of its funds, there was no 
"conclusive evidence" that the tobacco in­
dustry exercised editorial control over Reg­
ulatory Excess' advertising campaign. Id. 

D. 

Upon petitioners' application for review, 
the Commission affirmed the Bureau's deci­
sion. 87 • F.C.C.2d at 492 (Order). The 
Commission noted that the Bureau's deci­
sion "was based primarily on a finding that 
the licensees did not act unreasonably," and 
it agreed with the Bureau that the informa­
tion submitted by the parties did not dem­
onstrate that the tobacco companies exer­
cised editorial control over Regulatory Ex­
cess' advertisements. Id. The Commission 
modified the Bureau's ruling in only one 
respect; it struck the word "conclusive" 
from the Bureau's ruling in order to avoid 
the implication that the FCC would require 
a complainant conclusively to establish edi­
torial control in cases like this. Id. The 
Commission accepted the Bureau's decision 
in all other respects and denied petitioners' 
application for review. 

This petition followed. 

II. 
[1] Though petitioners suggest a num­

ber ·of standards of review, _the law on this 
subject is clear. The Broadcast Bureau and 
the Commission rendered their decisions un­
der the authority given by 5 U.S.C. § 554(e) 
(1976) and 47 C.F.R. § 1.2 (1981) to "issue a 
declaratory ruling to terminate a controver­
sy or remove uncertainty." The ruling 
challenged here was issued in a specific 
factual context and resolved only the issues 
presented by petitioners' application. This 
declaratory ruling therefore "belongs to the 
genre of adjudicatory rulings." Chisholm 
v. FCC, 538 F.2d 349, 364 n. 30 (D.C.Cir.), 
cert. denied, 429 U.S. 890, 97 S.Ct. 247. 50 
L.Ed.2d 173 (1976). See FCC v. Pacifica 
Foundation, 438 U.S. 726, 734, 98 S.Ct. 3026, 
3032, 57 L.Ed.2d 1073 (1978). Petitioners 
have made no attempt to distinguish Chish­
olm. As a consequence, in reviewing the 
FCC decision, this court must ask. as we did 
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in Chisholm, whether the Commission's ac­
tion was arbitrary, capricious, an abuse of 
discretion, or contrary to law.2 

III. 

(2. 3] Both the Communications Act and 
the Commission's regulations require that a 

2. In Chisholm. the _FCC had issued a declarato­
ry ruling, reversing a long-standing interpreta­
tion. that press conferences and debates be­
tween federal candidates were exempt from the 
equal time requirements of 47 U.S.C. § 3 15 
(1976) in certain circumstances. We upheld 
that action by a 2-1 vote. The majority ap­
plied the "arbitrary and capncious" standard, 
538 F.2d at 364, and the dissent did not take 
issue with the majority on this point. Id. at 
366-96 (Wright. J .. dissenting). 

3. Section 317 of the Communications Act, 4 7 
U.S.C. § 317. provides in pertinent part: 

(a)(l) All matter broadcast by any radio 
station for which any money, service or other 
valuable consideration is directly or indirect­
ly paid, or promised to or charged or accept­
ed by, the station so broadcasting, from any 
person. shall, at the time the same is so 
broadcast. be announced as paid for or fur­
nished, as. the case may be, by such person: 
Provided, That ·• senice or other valuable 
consideration·· shall not include any service 
or propen:y furnished without charge or at a 
nominal charge for use on. or in connection 
with, a broadcast unless it is so furnished in 
consideration for an identification in a broad­
cast of any person. product, service. trade­
mark. or brand name beyond an ident1fica­
t10n '.Vhich 1s reasonably related to the use of 
such service or propen:y on the broadcast. 

(2) '-lathing in this section shall preclude 
the Commission from requinng that an ap­
propriate announcement shall be made at the 
time cf the broadcast in the case of any 
political program or any program involving 
the discussion of .any controversial issue for 
which any films. records. transcnptions, tal­
ent, scripts, or other material or service of 
any kind have been furnished, wnhout 
charge or at a nominai charge, directly or 
indirectly, as.an inducement to the broadcast 
of such program. 

(c) The licensee of each r:idio station shall 
exercise reasonable diligence to obtain from 
its employees. and from other persons with 
w hom it deals directly in connection with any 
program or program matter for broadcast. 
information to enable such licensee to make 
the announcement required by this section. 

(el The Commission shall prescribe appro• 
pnate rules and regulations to carry out the 
pro\·1s1ons of this section. 

broadcast licensee identify the sponsor of 
any paid matter transmitted and that the 
licensee "exercise reasonable diligence" to 
learn who the sponsor is.3 This standard, 
according to petitioners, "requires the exer­
tion of every effort" by licensees to identify 
the real sponsors of paid material that is 

The applicable regulation is 47 C.F.R. § 73.· 
1212 (1980), which provides in pertinent part: 

(a) When a broadcast station transmits 
any matter Mr which money, service, or oth­
er valuable consideration is either directly or 
indirectly paid or promised to, or charged or 
accepted by such station, the station, at the 
time of the broadcast, shall announce (1) that 
such matter is sponsored, paid for, or fur­
nished. either in whole or in part, and (2) bv 
whom or on whose behalf such consideratio~ 
was supplied: , ... 

(b) The licensee of each broadcast station 
shall exercise reasonable diligence to obtain 
from its employees, and from other persons 
\vith whom it deals directly in connection 
with any matter for broadcast, information to 
enable such licensee to make the announce­
ment required by this section. 

(e) The announcement required by this 
section shall, in addition to stating the fact 
that the broadcast matter was sponsored. 
paid for or furnished, fully and fairly disclose 
the true identity of the person or persons, or 
corporation. committee, association or other 
unincorporated group, or other entity by 
whom or on whose behalf such payment is 
made or promised, or from whom or on 
whose behalf such services or other valuable 
consideration is received, or by whom the 
material or services referred to in paragraph 
(dl of this section are furnished . 'w'here an 
agent or other person or entity contracts or 
otherwise makes arrangements with a station 
on behalf of another. and such fact is known 
or by the exercise of reasonable diligence. as 
specified in paragraph (b) of this section. 
could be knov,m to the station, the announce­
ment shall disclose the identity of the person 
or persons or entity on whose behalf such 
agent is acting instead of the name of such 
agent. Where the material broadcast is polit­
ical matter or matter involving the discussion 
of a controversial issue of public importance 
and a corporation, committee, association or 
other unincorporated group. or other entity is 
paying . for or ·furnishing the broadcast mat• 
ter, the station shall. in addition to making 
the announcement required by this section. 
require that a list of the chief executive offi· 
cers or members of the executive committee 
or of the board of directors of the corpora­
tion, committee, association or other unincor­
p1-r3.ted group, or other entity shall be made 
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broadcast. Petitioners' Opening Brief at 
24c. The Commission interpret.s the statute 
and its own regulations to impose a much 
less · stringent obligation: a licensee con­
fronted with undocumented allegations and 
an undocumented rebuttal may safely ac­
cept the apparent sponsor's representations 
that he is th~ real party in interest. 

We agree with the Commission's interpre­
tation of its statutory authorization and of 
its own regulations. We agree not merely 
because the Commission's interpretation is 
entitled to deference but also because we 
have grave doubts that the Commission 
could, in circumstances like these, require 
more of the licensees than it did in this 
case. A duty to undertake an arduous in­
vestigation ought not casually be assigned 
to broadcasters. A variety of considera­
tions, ranging from practical ones of admin­
istrative feasibility to legal ones involving 
constitutional difficulties, support· that 
view. We would be reluctant, therefore, to 
find a power in the Commission to require 
more of licensees than it has required here 
unless there existed rather clear evidence 
that Congress intended to vest such a pow­
er. But an examination of the Communica­
tions Act, its legislative history, and the 
evils that Congress addressed does not re­
veal an intention to require more of licen­
sees than the Commission required here. 

A. 
The Commission's authority in this area is 

conferred by section 317 of the Communica­
tions Act, 47 U.S.C. § 317 (1976 & Supp. V 
1981).4 Section 317 contains three subsec­
tions of particular relevance. 

Subsection (a)(l) provides · that if a licen­
see broadcasts any "matter" for which "any 
money, service or other valuable considera­
tion" has been "directly or indirectly" given 
or promised to the licensee by "any person," 
the licensee must announce that its broad7 

available for public inspection at the location 
specified by the licensee under § 73.3526 of 
this chapter. If the broadcast is originated 
by a network, the list may, instead. be re­
tained at the headquarters office of the net­
work or at the location where the origmating 

cast has been "paid for or furnished, as the 
case may be, by such person" at the time 
the broadcast is presented. 

A proviso to _subsection (a)(l) states that 
the announcement need not be made for 
services or property donated without charge 
or at a nominal charge. The proviso's ex­
emption is narrowed by subsection (a)(2) 
which states that nothing in the section 
shall preclude the Commission from requir­
ing "an appropriate announcement" when a 
licensee broadcasts any political program or 
program discussing a controversial issue for 
which the licensee has received any type of 
broadcast material, even if no monetary 
consideration is involved. 

Subsection (c) requires a station to "exer­
cise reasonable diligence to obtain from its 
employees, and from other persons with 
whom it deals directly in connection with 
any program or program matter for broad­
cast, information to enable [it] to make the 
announcement required by this section." In 
contrast to subsection (a)(l), subsection (c) 
refers only to persons with whom a station 
deals directly and thus indicates that the 
station may rely on the data provided by 
such a person to determine whether the 
party paying is the real party in interest. 
In its terms, then, the "reasonable dili­
gence" required by subsection (c) does not 
mandate a full-scale investigation by a 
broadcaster and is satisfied by appropriate 
inquiries made by the station to the party 
that pays it for the broadcast. 

B. 
Legislative history tends to confirm the 

understanding of the licensee's duty indi­
cated by the statute's text. Section 317 
traces its lineage to section 19 of the Radio 
A.ct of 1927, ch. 169, 44 Stat. 1162, 1170. 

1. The Radio Act of 1927, the first com­
prehensive federal regulation of broadcast­
ing, was primarily a "traffic control" meas-

station maintains its public inspection file 
under § 73.3526 of this chapter. Such lists 
shall be kept and made available for a period 
of two years. 

4. See note 3 supra. 
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ure authorizing the newly created Federal 
Radio Commission to eliminate the chaos 
created by the rapidly increasing number of 
Piivate broadcasters who often used the 
same wa\·eiengths in the same vicinities. 
.Vational Broadcasting Co. v. United States, 
319 C.S. 190, 210-13, 63 S.Ct. 997, lO0S---08, 
37 L.Ed. 13+! (1943); see Red Lion Broad­
casting Co. v. FCC, 395 CS. 367, 375-77 & 
nn. 4-,5, 89 S.Ct. 1794, 1798-99, 23 L.Ed.2d 
371 (1969). The sponsorship identification 
provision of the .-\ct occupied a humble posi­
tion in the regulatory design and went vir­
tually unnoticed. 

As originally proposed, the predecessor to 
the 1927 bill, H.R. 7357, did not contain such 
a prov1s1on. To Regulate Radio Communi­
cation: Hearings on H.R. 7357 Before the 
House Comm. on the Jferchant J1.arine and 
Fisheries, 68th Cong., 1st Sess. 1-7 (1924) 
(reprinting bill (hereinafter House Hearings 
on H.R. 7357). During the hearings, how­
ever. Representative Ewin Davis recom­
mended a provision requiring broadcasters 
to identify paid advertisements as such. 
He suggested that the requirement should 
be similar to an existing postal law that 
required all mailed, second-class material 
such as newspapers or magazines clearly to 
identify all paid adYertisements.5 House 
Hearings on H.R. 7357 at 60. Insofar as 

5. A.ct of .-\ug. 24. l912, ch. 389. 37 Stat. 539, 
553. amended . .-\ct of \far. 3. l 933, ch. 207. 47 
Stat. 1486 (codified at 39 C.S.C. § 234 ( l 952)), 
readopted as amended, .-\ct of Sept. 2, 1960, 
Pub.L. :--.o. 56-682, 74 Stat. 578, 671 (codified 
at 39 U.S.C. § 4367 (1970)), repealed. Postal 
Reorganization Act of 1970. Pub.L. No. 91-375. 
§ 2. 84 Stat. 719. 

6. Section 5 provided: 
All matters broadcasted by any radio sta­

tion for .which service[.] money or any other 
valuable consideration is directly or indirect­
ly paid or promised to or charged or accepted 
by, the station so broadcasting, shall be an­
nounced as "advertising" :i.t the time the 
same is so broadcasted: Pro,·ided. That when 
the advertisement or publicity sought con­
sists solelv of the announcement of the name. 
business. • and address oi the person. firm. 
company, or corporation paving for the fea­
tu re bro:i.dcasted it shall be sufficient to an­
nounce that such feature rs "paid for or tur­
nrshed by·• such person. firm. company. or 
corporatron. 

this suggestion was subsequently addressed 
in t he hearing, the attention devoted to it 
was cursory. See, e.g., id. at 84--85. Sec­
tion 6 of the bill reported out of the com­
mittee required, in the words of the House 
~ferchant Marine and Fisheries Committee, 
that "all matters broadcasted for which any 
money or other valuable consideration is 
paid shall be announced as advertising at 
the time the same is broadcasted." H.R. 
Rep. No. 719, 6-~th Cong., 1st Sess. 6 (1924). 
The House of Representatives never voted 
on the bill. H. Warner, Radio and Televi­
sion Law§ 92, at 769 & n. 38 (1948). 

During the next Congress, Representa­
tive Wallace White introduced R.R. 5589, 
which. in section 5, contained a sponsorship 
identification provision based on section 6 
of H.R. 7357. To Regulate Radio Commu­
nication: Hearings on H.R. 5589 Before the 
House Comm. on the Merchant Marine and 
Fisheries; 69th Cong., 1st Sess. 5 (1926) (re­
printing H.R. 5589) (hereinafter House 
Hearings on H.R. 5589 ).6 Like its prede­
cessor, section 5 of H.R. 5589 was the sub­
ject of limited discussion.7 The Committee 
Report accompanying H.R. 5589 referred to 
section 5 only briefly and stated simply that 
the purpose of this provision was "to make 
sure that advertising shall not be hidden 
from the listener." H.R.Rep. No. 404, 69th 
Cong., 1st Sess. 3 ( 1926). 

7. .-\gain. only two witnesses addressed section 
5 in their restrmonv. One. Commerce Depart­
ment Solicitor Stephen Davis. stated that the 
Department. the executive department then re­
sponsible for regulating radio. was "com­
plete[ly] indifferen[t]'" towards section 5. 
House He.mngs on H.R. 5589 at 133. The 
other witness. Herbert Smith. a representative 
of the :--lational Carbon Company. which spon­
sored an entertainment program known as the 
"Ever-Ready Hour," recommended an amend­
ment to section 5 to eliminate any confusion 
about what it required when a tirm sponsored 
an entire entertainment program rather than a 
commercial. Id. at 82-85. Representative Da­
vis reiterated his concern that radio stations 
should be required to identify advertisements. 
lest the audience be deceived into believing that 
the station itself sponsored the broadcast. id. at 
81-87. but disagreed \\;th- \1r. Smith's amend­
ment .solely on questions of language. Id. 
With only minor changes in language. the com­
mtttee adopted the amendment. 
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On the House floor, another bill, H.R. In the Senate debate on its version of 
9971, which also contained a sponsorship H.R. 9971, there was no substantial discus­
identification provision, was substituted for . sion of the sponsorship identification provi­
H;R, 5589. 67 Cong.Rec. 5473-78 (1926). sion. Section 5 of the House proposal, as 
The House engaged in a lengthy debate approved by· the Senate Interstate Com­
over H.R. 9971, but section 5 was rarely merce Committee, was left unchanged in 
addressed. There was no discussion of the the final modified version of H.R. 9971 that 

was passed by the Senate and referred to a proposed sponsorship identification section, 
and the only amendment offered to this 
provision, one which would have eliminated 
the committee's proposal to permit alterna­
tive forms of announcements, was defeated. 
Compare 67 Cong.Rec. 5488 (1926) {proposed 
amendment by Rep. Cellar) with id. ·at 5574 
(vote on amendment). The House passed 
H.R. 9971 with section 5 unchanged. 

The Senate referred R.R. 9971 to the 
Committee on Interstate Commerce, which 
had already held its own hearings on two 
Senate bills to regulate radio communica­
tions. Hearings on S. 1 and S. 1754 Before 
the Senate Comm. on Interstate Commerce. 
69th Cong., 1st Sess. (1926). Neither of 
these proposals contained a sponsorship 
identification section, id. at 1 (reprinting S. 
1), 1-8 (reprinting S. 1754), and neither the 
witnesses who testified at these hearings 
nor the Senators who were present pro­
posed that one should be added: C'ltimate­
ly, the Committee substituted a greatly re­
vised bill for H.R. 9971, see S.~p . .No. 772. 
69th Cong., 1st Sess. 1 (1926), in which 
section 5 was nonetheless incorporated in 
the same form that the House had passed. 
See 67 Cong.Rec. 12.502 (1926) (remarks of 
Senator Dill). The only reference to the 
sponsorship identification requirement in 
the Senate · Committee's Report was the 
statement that "[a]ll matter broadcast for 
hire shall be announced as paid material 
. ... " S.Rep. No. 772, supra, at 4. 

8. As enacted this section read as follows: 
SEc. 19. All matter broadcast by a-ny radio 

station for which service. money, or any oth­
er valuable consideration is directly or indi­
rectly paid, _ or promised to or charged or 
accepted by, the station so broadcasting, 
from any person. firm. company. or corpora­
tion, shall. at the time the same is so broad ­
cast, be announced as paid for or furnished . 
as the case may be, by such person. firm. 
company, or corporation. 

Conference Committee. 67 Cong.Rec. 12,-
618 (1926). The compromise reached by the 
Conference Committee in turn adopted sec­
tion 5, renumbered as section 19 of the 
Conference Committee bill, without sub­
stantial change. H.R.Conf.Rep. No. 1SS6, 
69th Cong., 2d Sess. 18 (1927). After some 
debate, both chambers accepted the Confer­
ence proposal, including section 19. 68 
Cong.Rec. 2580 (1927) (House vote); 68 
Cong.Rec. 4155 (1927) (Senate vote). The 
President later signed the Radio Act of 
1927 into law.8 

The legislative history of the Radio Act 
of 1927 shows that the sponsorship identifi­
cation provision imposed only a very limited 
obligation upon broadcasters: to announce 
that a program had b~en paid for or fur­
nished to the station by a third-party and to 
identify that party. We have neither found 
nor been pointed to any indication that 
Congress contemplated that section 19 
might require broadcasters to investigate 
whether a party purchasing commercial 
time was acting on his own behalf or as :in 

agent for someone else. 

Similarly, we have not discovered any 
evidence outside the formal legislative his­
tory that suggests that Congress or the 
legal community believed that section 19 
required broadcasters to undertake investi­
gations. The contemporary literature thor­
oughly canvassed what were then thought 
to be the major provisions and purposes of 
the Act,9 and the sponsorship identification 

Ch. 169. -14 Stat. 1162. 11 i0. 

9. See Ashby, Legal Aspects of Radio Broad­
casting, 1 Air L.Rev. 33 1 (l 930); Caldwell. The 
Standard of Public Jnceresc. Convenience or 
.Yecessicy as Used in the Radio Ace of 1927, l 
Air L.Rev. 295 (1930); C:tldwell. Censorship of 
Radio Programs. l J .Radio L. -14 l ( 193 l ); 
Chamberlain, The Radio Act of 1927 (pts. l--2), 
13 A.8 . .-\.J . 343. 368 (1927); Chapman. The 
Power of che Federal Radio C0mm1sswn co 
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provision was hardly noticed. The commen­
tators who made reference to section 19 
limited their discussion to a restatement of 
its langu_age. 

2. I.1 the years immediately following 
- the passage of the 1927 Act. section 19 

provoked no controversy whatever. Con­
gress returned to the subject of communica­
tions in 1934 not to redress major perceived 
inadequacies in the existing legislation but 
simply to refine the system it had already 
established. As stated in section 151 of the 
Communications Act of 1934,10 its purpose 
was to promote the effective and efficient 
use of communications for the public and 
priYate weal by augmenting existing regu­
latory authority and centralizing that au­
thority in the hands of one agency, the 
newly created Federal Communications 

Regulate or Censor Radio Broadcasts, I Geo. 
Wash.L.Rev. 380 (1933); Davis, The Radio Act 
of 1927. 13 Va.L.Rev.611 (1927); Davis, [nter­
national Radio Relations. 16 Geo.L.J. 400 
(1928); Donovan, Origin and Development of 
Radio Law (pts. 1-3), 2 Air L.Rev. 107. 349. 468 
(1931 ); Nordhaus, Judicial Control of the Fed­
eral Radio Commission, 2 J.Radio L 447 
(1932); Rowley, Problems in the Law of Radio 
Communication. I U.Cinn.L.Rev. 1 ( 1927); 
Webster. Our Stake in the Echer, I 7 A.B.A.J. 
369 ( 193 I); Webster, .Yates on the Policy of the 
Adrrunistration with Reference to the Control 
of Communicacions. 5 Air L.Rev. 107 (1934); 
White. History of Radio Legislation in the L'nit­
ed Scates. 2 J.Radio L. 179 (1932); 'fore. The 
Consmutionality of the 1927 Radio A.ct and 
Amendments, I Air L.Rev. 127 (1930); '-lote. 
Radio .4.ct of 1927--Constituczonality of Davis 
Amendment, 4 Air L.Rev. 182 (1933); :--late. 
The Radio Act of 1927, 27 Colum.L.Rev. 726 
(I 927). 

10. The Communications Act of l 934, ch. 652, 
§ 151. 48 Stat. 1064 (codified as amended at 47 
C.S.C. § 151 et seq. (1976)). 

1 I. See !Vational Broadcasting Co. v. 1.:nited 
Scares. 319 U.S. at 214, 63 S.Ct. at 1008; FCC 
1·. Pottsville Broadcasting Co .. 309 U.S. 134, 
137. 60 S.Ct. 437, 438, 84 L.Ed. 656 (1940): l A. 
Socolow, The Law ofRadio Broadcascing § 47. 
at 54; § 48, at 55 (1939); H. Warner, Radio 
and Television Law § 102 .. at 795-96 (19.48); 
:\lc\!anus. Federal Legislation Regulating Ra­
dio. '.:0 S.Cal.L.Rev. 146, 154 (1947). 

12. The Senate. House, and Conference Com­
mmee Reports each indicated that section 317 
of :he new Act readopted section 19 of the 1927 
. .\ct. S.Rep. ~o. 781. 73d Cong., 2d Sess . 8 
(1934): H.R.Rep. No. 1850. 73d Cong., '.:d Sess. 

Commission. 11 The legislative history of 
the 1934 Act reveals no dissatisfaction with 
the existing sponsorship identification re­
quirement. Section 19, renumbered as sec­
tion 317, was neither amended nor debat­
ed.12 

3. After 1934, Congress devoted little if 
any attention to section 317 until scandals 
in the broadcast industry surfaced in the 
late 1950s. It was learned at that time that 
record companies made secret payments to 
disc jockeys to play certain records (a prac­
tice known within the industry as "payola") 
and that game show co·ntestants had been 
provided with answers to questions before­
hand in order to enhance the dramatic qual­
ity of the programs. Both the Attorney 
General 13 and congressional committees 14 

2. 7 (1934); H.R.Conf.Rep. No. 1918, 73d Cong .. 
2d Sess. 47 (1934). The only difference be­
tween section 19 and section 317 was that 
·section 3 I 7 omuted the reference to "firm. 
company, or corporation" after the reference to 
"person" in section 19. 

Like its predecessor, section 317 of the 1934 
Communications Act did not receive any spe­
cial attention by the legal commuruty. Com­
mentary on section 317 was, again. typically 
limited to a restatement of the terms of the 
statute. See. e.g., Note, Communicacwns Act 
of 1934, 21 Va.L.Rev. 318, 322 & n. 31 (1935). 

13. Report to the President by the Attorney 
General on Deceptive Practices in Broadcasting 
:\tedia ( 1959). repnnted in In~·estzgation of Reg­
ulatory Commissions and Agencies, [ncerim Re­
port of the Subcomm. on Legislative Oversight. 
H.R.Rep. No. 1258. 86th Cong., 2d Sess. ( 1960). 

14. Investigation of Television Qw·z Shows: 
Hearings Before the Legislative Oversight Sub­
comm. of che House Comm. on lnterscace and 
Foreign Commerce, 86th Cong., 1st Sess. 
(1959); Invesc1gation of Regulatory Commis­
sions and Agencies, Interim Report of the Sub­
comm. on Legislative Oversight. H.R.Rep. No. 
1258. 86th Cong. , 2d Sess. (1960); Responsibil­
ities of Broadcasting Licensees and Station Per­
sonnel: Hearings on Payola and Other Decep­
tive Practices in the Broadcasting Field Before 
the Legislative Oversight Subcomm. of the 
House Comm. on Incerstate and Foreign Com­
merce. 86th Cong., 2d Sess. ( I 960); Communi­
cations Ace Amendments: Heanngs on Condi­
tional Grants. Pregnant Procedure, Local .\/o­
cice. Local Hearings , Payoffs. Suspension of 
Licenses. and Deceptive Practices in Broadcast­
ing Before the Communicacions and Power 
Subcomm. of the House Comm. on Incersrate 
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investigated. The practices disclosed led 
Congress to amend section 317 in 1960. The 
most important feature of the amendments 
for present purposes, was the addition of 
subsection (a)(2). 

As noted above, the language of subsec­
tion (a)(2) authorized the FCC to require 
licensees to· make "an appropriate an­
nouncement" if the licensee broadcast polit-

and Foreign Commerce. 86th Cong., 2d Sess. 
(1960) . See also Proposed Amendments to 
FCC Act of 1934: Hearing on 5. 1898 Before 
che Comm unications Subcomm. of che Senate 
Comm. on Interstace and Foreign Commerce, 
86th Cong., 2d Sess. ( 1960). 

15. These regulations provided in pertinent part: 
Section 3.409 Sponsored programs. an­

nouncement of. 
(a) In the case of each program for the 

broadcasting of which money, services, or 
other valuable consideration is either directlv 
or indirectly paid or promised to, or charged 
or received by, any radio broadcast station. 
the station broadcasting such program shall 
make, or cause to be made, an appropriate 
announcement that the program is spon­
sored, paid for, or furnished, either in whole 
or in part. 

(b) In the case of any political program or 
any program involving the discussion of pub­
lic controversial issues for which anv rec­
ords. transcriptions. talent, scripts. or· other 
material or services of anv kind are fur­
nished. either directly or indirectly, to a sta­
tion as an inducement to the broadcasting of 
such program. an announcement shall be 
made both at the beginning and conclusion of 
such program on which such matenal or 
services are used that such records. tran­
scriptions. talent. scripts, or other material or 
services have been furnished to such a sta• 
tion in connection with the broadcasting of 
such program: Provided. however, That onlv 
one such announcement need be made in th~ 
case of any such program of five nunutes· 
duration or less, which announcement mav 
be made either at the beginning or the co~­
clusion of the program. 

(c) The announcement required bv this 
section shall fully and fairly disclose the true 
identity of the person or persons by whom or 
in whose behalf such payment is made or 

. promised, or from whom or in whose behalf 
such se1v;ces ·or other valuable consideration 
is received, or by whom the material or serv­
ices referred to in paragraph (b) hereof are 
furnished. Where an agent or other person 
contracts or other,\;se makes arran gements 
with a station on behalf of another, and such 
fact is known to the station. the announce­
ment shall disclose the identity of the person 

ical or controversial material, even if it had 
received that material free of charge. The 
legislative history pertinent to that subsec­
tion is sparse ~ut indicates that Congress 
adopted it in order to ratify regulations 
adopted by the Commission in 1944,15 which 
had expanded a licensee 's obligations in sev­
eral ways. See H.R.Rep. No. 1800, 36th 
Cong., 2d Sess. 24-25 (1960); S.Rep. ~o. 
1857, 86th Cong. , 2d Sess. 5 (1960).1& In 

or persons in whose behalf such agent is 
acting instead of the name of such agent. 

(d) In the case of any program. other than 
a program advertising commercial products 
or services, which is sponsored. paid for or 
furnished, either in whole or in part. or for 
which material or services referred to in 
paragraph (b) hereof are furnished. bv a cor­
poration. committee, association or other un­
incorporated group, the announcement re­
quired by this section, shall disclose the 
name of .such corporation. committee, associ­
ation or other unincorporated group. In each 
such case the station shall require that a list 
of the chief executive officers or members of 
the executive committee or of the board of 
directors of the corporation. committee. asso­
ciation or other unincorporated · group shall 
be made available for public inspection at 
one of the radio stations carrying the pro­
gram. 

9 Fed.Reg. 14,734 (1944) (codified at 47 C.FR 
§ 3.409 (Supp.1944)). 

16. The House Report stated: 
Proposed section 317(a)(2) 

This subsection makes it clear that the in­
stant legislation is not intended to change the 
Comrrussion's present requirement that an­
announcement be made in the case of anv 
political program or any program invoh,; ng 
the discussion of anv controversial issue even 
where the program ·matter is furnished ,.._;th­
out charge or at a nominal charge as an 
inducement to the broadcast of the program. 
Thus. an announcement in these ci~um­
stances may be required even though. in fact. 
the matter broadcast is not "paid" matter. 
However, the Commission in 1944, With the 
concurrence of the broadcast industry. pro­
mulgated a rule to this effect. The broadcast 
industry at no time has raised objecuon to 
the announcement requirement in these situ­
ations. · In order to provide specific statutory 
authority for the requirement of an ln­
nouncement here. the substance of the Com­
mission rule has been included as subsection 
(a)(2 ) of the amended section 317. 

H.R.Rep. No. 1800, supra. at 24-25. The Sen­
ate Report only stated that "Subsection , a,(2) 
of proposed section 317 would pemut the Com­
mission to continue in existence its rule regard-

. . 



1454 707 FEDERAL REPORTER. 2d SERIES 

particular, subsection (c) of these regula­
tions required that a licensee "fully and 
fairly disclose the true identity of the per­
SOD or persons by whom or in whose behalf" 

_ the licensee was paid or from whom the 
licensee received political or controversial 
program material. 9 Fed.Reg. 14,724 (1944) 
(codified at 47 C.F.R. § 3.409(c) (Supp. 
1944)). In addition, "(w]here an agent or 
other person contracts or otherwise makes 
arrangements with a station on behalf of 
another, and such fact is known to the 
station," the station was required to identi­
fy the principal rather than the agent when 
it mad·e the sponsorship announcement. Id. 

Congress' ratification of these Commis­
sion regulations did not impose any burden 
of independent investigation upon licensees. 
We have seen that the language of section 
317, of itself, does not do so, and it is 
equally plain that the regulations do not. 
Subsection (c) of the regulations requires .· 
disclosure by the licensee but does not re­
quire investigation. The inference that the 
licensee is required to disclose only what he 
knows without investigation is fortified by 
the further statement in subsection (c) that 
where an · agency relationship exists "and 
such fact is known to the station," the 
licensee must identify the principal rather 
than the agent. The regulation did not say, 
as it easily could have done, that such iden­
tification must be made when the licensee 
could learn of the agency or that the licen­
see must inquire if circumstances give rea­
son to suspect an undisclosed principal. 
The regulations Congress ratified imposed 
an extremely limited duty upon licensees. 

~othing in the legislative history sug­
gests that Congress was aware of any "pay­
ola"-like scandals or problems akin to "pay­
ola" in the realm of political programming. 
Nor was Congress acting against a back­
ground of significant Commission interpre­
tation of its own regulations that Congress 
may be presumed to have .adopted. The 
one significant Commission action prior to 
Congress' 1960 amendment of section 317 

ing political programs or contro\·ersial issues." 
S.Re·p. '.'-:o . 1857, supra, at 5. 

came in Albuquerque Broadcasting Co .. 40 
F.C.C. 1 (1946). The licensee there had 
written to the Commission for ciarifica:ion 
of its responsibilitie~ with respect to :he 
identification of sponsors of political broad­
casts. The Commission's reply stated, 
somewhat unhelpfully, that a licensee's 
compliance would be judged on a case-oy­
case basis. Id. The Commission gave only 
one illustration: 

For example, if a speaker desires to pur­
chase time at a cost apparently dispro!X)r­
tionate to his personal ability to pay, a 
licensee should make an investigation of 
the source of the funds to be used :or 
payment. This is particularly _ true in a 

.case where the speaker has previously 
appeared on similar broadcasts sponsored 
by others, and announces the fact that he 
is resuming his broadcasts. 

Id. The principle oeing applied by the 
Commission was, apparently, that a licensee 
had not merely a duty to announce the true 
sponsor when that sponsor's identity was 
known to the licensee, but that circum­
stances might raise such a suspicion in :he 
mind of a reasonable man that the licens€e 
was placed under a duty to take affirmative 
action to learn the identity of the true 
sponsor. The Commission took no position, 
however, on how extensive the required ;n­
vestigation must be. For example, if :he 
speaker insisted that he was the real princi­
pal, must the licensee demand to know the 
source of his funds, require an affidavit of 
him, and interview persons who might 
know the situation? Does the extent of :he 
licensee's obligation vary according to :he 
remoteness of the witnesses and evider.ce 
and the licensee's resources? The singuiar­
ly unhelpful nature of the Commission's 
advice was highlighted by its further obser­
vation: ":'.'l' or would the fact that an inde­
pendent investigation is necessary in a par­
ticular case, automatically relieve a station 
from its responsibility to make its facilities 
available to the person in question." IdY 

17. In a series of opinions rendered between 
1958 and 1960. which coincided \\ith the per.'.)d 
during which the Attorney General and C;:n-
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Had Congress known of Albuquerque . regulations that consolidated the existing 
Broadcasting, and had it intended to ratify regulations and the 1960 amendments. In 
that letter of advice in amending section re A.pplicability of Sponsorship Identifica-
317; the result would be merely that a licen- tion Rules, 40 F.C.C. 141, 143-44 (1963) 
see was put upon some undefined duty of (codified at 47·C.F.R. § 73.119 (1964)). The 
inquiry when rather obtrusive facts sug- Commission did not decide another case in­
gested that the purported sponsor of a po- volving political broadcas·ts until WHA.S, 
litical broadcast was not the actual sponsor. Inc., 40 F.C.C. 190 (1964). 
There is, however, no indication that Con­
gress even knew of the Commission's inter­
pretation. Albuquerque Broadcasting was 
not explicitly referred to in the House Re­
port, the Senate Report, or the floor de­
bates in either chamber. See H.R.Rep. No. 
1800, supra; S.Rep. No. 1857, supra. Thus, 
the Commission regulations as they existed 
and were interpreted at the time Congress 
ratified them by enacting subsection (a)(2) 
of section 317 give no reason to impute to 
Congress any desire to iro.pose upon licen­
sees a duty of wide-ranging investigation. 
Certainly, Congress expressed no such in­
tention. 18 

The only remaining question then is 
whether subsequent actions by the Commis­
sion have expanded, and can legitimately 
expand, a licensee's duty to investigate. 

C. 
Followtng the 1960 statutory amend-

ments, the Commission in 1963 issued new 

gress were conducting their investigations. the 
Commission held that several licensee stations 
had violated their section 317 obligations by 
failing to disclose that they had received free 
summaries of certain Senate hearings from the 
National Association of Manufacturers. 40 
F.C.C. at 12-65. Although the Commission 
noted in some of these cases that material of a 
politically controversial nature should alert li­
censees to be especially diligent about the obli­
gations imposed by section 317, the Commis­
sion's pronouncement was made in the context 
of licensee failure to make any announcement 
at all and thus does not indicate the extent of 
licensee responsibility to reject an identifica­
tion pro\1ded by the party who supplied the 
material. The Commission also ordered all li­
censees to inform the Commission of all broad­
casts they had made for compensation in the 
past year and any internal controls they had 
established. In re Sponsorship Identification 
Compliance. 40 F.C.C. 66 (1959). The Commis­
sion also issued a discussion of its policies and 
practices. In re Sponsorship ldencificalion of 
Broadcast .\1aterial. 40 F.C.C. 69 ( 1960), among 

That case arose when an advertising 
agency purchased air time ·from WHAS to 
present "The Chandler Years in Review," a 
disparaging commentary on Albert Benja­
min Chandler's tenure as Governor of Ken­
tucky. Two days later, an agency employee 
told WHAS that the broadcast would be 
paid for by "The Business Friends for 
Breathitt," Breathitt being Chandler's op­
ponent in a gubernatorial campaign. Other 
facts known to the station also gave it 
reason to know that the Breathitt campaign 
was paying for the telecast. Within a 
week, the advertising agency "corrected" 
its phone call to say that "The Committee 
for Good Government" would sponsor the 
telecast instead, and the program was 
broadcast under that name. 40 F.C.C. at 
191-92. 

The FCC held that WHAS violated its 
sponsorship identification obligation be­
cause the station was required to notify the 
public of the principal's identity, where it 

other rulings. None of these rulings she' ' • ; 1g­
nificant light on the extent of any d , to 
investigate in circumstances such as those here 
where an identification has been made and the 
purported sponsor has subnutted faciall y plau­
sible information to support that identification. 

18. The Senate Report descnbes the reasonable 
diligence requirement of subsection (c) as fol­
lows: 

The term "reasonable diligence" would re­
quire the licensee to take appropriate steps 
to secure such information. but it would not 
place a licensee in the position of being an 
insurer, nor does this condition permit a li­
censee to escape responsibility for sponsor­
ship announcements by inactivity on his part. 

S.Rep. '.'lo. 1857, supra. at 6. This explanatton. 
while it establishes_ that a licensee cannot dis­
charge its duty by passively ignoring sponsor-

• ship information it nught easily obtain. none­
theless indicates that a licensee need not go 
behind the information it receives to guarantee 
its accuracy. 
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was known to the licensee, rather than sim­
ply identify the agent purchasing the air 
time. 

- The Commission sued to recover the for­
feiture it had imposed. The district court, 
however. held that WHAS had not violated 
the sponsorship identification rules, United 
States v. WHA~, Inc., z.53 F.Supp. 603 
(W.D.Ky.1966). The Sixth Circuit affirmed, 
holding that subsection (d) of the regula­
tions 19 gave the station the right to identi­
fy the payer as the sponsor even though 
subsection (c) might have been read to re­
quire . that the actual sponsor be named 
when known to the station. United States 
v. WHAS. Inc., 385 F.2d 784 (6th Cir.1967). 
The court remarked that it was "by no 
means precluding the FCC from adopting a 
Regulation calculated to requfre a station to 
make reasonable efforts to go beyond a 
named 'sponsor' for a political program in 
order to ascertain the real party in interest 
for purposes of announcement." Id. at 788. 

The Commission did not respond to the 
WHA.S decision by amending its regulations 
until 1975. The new regulations provided 
that where an agent makes arrangements 
with a station on behalf of another "and 
such fact is known or by the exercise of 
reasonable diligence . . . could be known to 
the station," the sponsorship announcement 
must disclose the name of the principal 
rather than the agent. 52 F.C.C.2d 701, 714 
(1975). The Commission dismissed the ar­
gument of the ~ational Broadcasting Com­
pany that it did not ha\·e the statutory 
authority"to require a licensee to search for 
the true identity of a sponsor by relying 
upon the Sixth Circuit's dictum in C:nited 
States v. WHAS, Inc., 385 F.2d at 788. 52 
F.C.C.2d at 708-09. 

Prior to Loveday's petition. only the Com­
mission has had occasion :o interpret the 
1975 tegulations, as it did in VOTER, 4q 
Rad.Reg.2d (P & F) 350 (19i9). Westches­
ter County, ~ew York, had on its ballot a 
proposition to establish a county utility 
agency and to explore the development of a 
publ ic power authority :or the county. 
VOTER. a citizens comrr.:ttee that sup-

19. The relevant regulations ·xere identical to 

ported the proposition, complained that sta­
tions in the N"ew York City area had broad­
cast . paid advertisements in opposition to 
the proposition and had identified the ad­
vertisements as pa.id for by WesU'.hester 
Citizens Against Government Takeover. In 
fact, VOTER alleged, the true sponsor was 
Consolidated Edison Company of ~ew 
York. from which Westchester Citizens de­
rived all or a very substantial part of its 
funds. Westchester Citizens replied that it 
had accepted substantial funds from Con­
solidated Edison but that no officer or em­
ployee of the utility was a member or eligi­
ble for membership in WesU'.hester Citizens 
and that the latter paid for and controlled 
the content of the advertisements. The 
Broadcast Bureau ruled: 

Under the [Commission's] policies .. . , we 
cannot prohibit any licensee who chooses 
to do so from adding the identification 
you urge. However, we cannot conclude 
[that] any licensee, in evaluating the 
facts before it regarding the advertise­
ment, failed to exercise reasonable dili­
gence by accepting the representations of 
Westchester Citizens. The substantial 
proportion of Con Edison's role in West­
chester Citizens funding might suggest a 
basis for further inquiry to some licen­
sees. On the other hand the Westchester 
Citizens by- laws, represented assertion of 
editorial control over these advertise­
ments, and the weight of precedent sug­
gest that those licensees who accepted 
Westchester Citizens' advertisements as 
offered did so in good faith and v:ithout 
closing their eyes to any attempted :nis­
represen tation. Indeed, some licen~es 
may conclude, either on the facts thus far 
provided by the Westchester Citizens. or 
additional-information not now before us, 
that, in its view. "Con Edison" alone is 
the appropriate identification. In such a 
case, we would have no ·basis for finding 
that the licensee has acted unreasonably. 

46 Rad.Reg.2d (P & F) at 352. 

As the excerpt above suggests, the C0m­
mission has never indicated in enforcement 

those cited in note I 5 supra. 
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proceedings that section 317 or its own reg- political statement. Having provided no 
ulations require a station to conduct any clear indication that it contemplated such 
investigation or to look behind the plausible results, Congress cannot be presumed to 

- representations of a sponsor that it is the· have intended . to place that burden. ex-
true party in interest. pense, and delay upon political speech. In 

D. 
In light of our examination, we must 

reject petitioners' contention that the legis­
lative history of the Communications Act 
requires the Commission to impose upon 
licensees a duty to investigate when they 
receive conflicting representations of the 
type involved here. If Congress intended 
to impose a duty of licensee investigation in 
a case of this sort, that intention was never 
made explicit in the statute or its history. 

There are, moreover, good reasons why 
this court should not read into the statute 
or regulations the licensee duty petitioners 
seek to establish. The result, if we agreed . 
with petitioners' argument, would be to cre­
ate an administrative quagmire, to establish 
standards so variable as to invite abuse, and 
to raise possible constitutional questions. 
These are not merely reasons for a court to 
stay its hand, they are also reasons to doubt 
that Congress could have intended what 
petitioners argue. 

Petitioners have been rather indefinite 
about what the California broadcasters 
were required to do when confronted by 
Kalish's allegations and Bergland's counter­
allegations. The reasons for that vague­
ness may be suggested by an attempt to 
imagine the details of any process of fur­
ther investigation. Broadcast companies 
are not grand juries. They have no power 
to subpoena documents or to compel the 
attendance of witnesses. They could, of 
course, refuse to broadcast unless all rele­
vant documents and witnesses were produc­
ed for examination. If we make the rather 
implausible assumption that executives of 
the apparent sponsor, the advertising agen­
cv, and the alleged real sponsor would all 
c~operate, the result would be to judicialize 
the process of being allowed to utter a 

20. See 106 Cong.Rec. 14.310- 11 , 1960) (re-
marks of Rep. Avery) . 

the absence of such cooperation by the par­
ties with whom stations deal, the alterna­
tive would be a field investigation by 
agents of the stations, involving requests 
for documents and interviews and, perhaps, 
observation of suspected persons. Again, 
the burden, expense, and delay would be 
considerable and in many cases possibly pro­
hibitive. Section 317 can hardly have been 
designed to turn broadcasters into private 
detectives. 

Even supposing a searching investigation 
to be a realistic possibility, the result of 
requiring it would be an administrative 
quagmire. Broadcasters differ greatly in 
their resources and personnel, ranging from 
large stations in urban areas to small sta­
tions that often have no more than one 
person on the premises.20 Similarly, the 
"sponsors" whom they would have to inves­
tigate may be large or small, nearby or 
geographically remote, cooperative or recal­
citrant. The intensity of the im·estigation 
that will be practicable will vary according 
to the combination in a particular case of 
these and other factors. In the present 
case, for example, a spectrum of different 
duties of investigation would have to be 
applied to the radio and television iicensees 
in California. The administrati\·e burden 
such a system would impose on the Commis­
sion would surely strain, and might well be 
beyond. its powers. The series of hearings 
involved would probably require years to 
complete. Equally problematic is the ques­
tion of fairness to the licensees. who would 
have to guess in every situation what the 
Commission would later find to be "'reason­
able · diligence." Indeed, we can:-.ot com­
pletely overlook the opportunities :·or abuse 
that such a variable and unknown standard 
would present should some future Commis­
sion use its powers ior political purposes.21 

21. lt has been said that the fairness doctrine 
lends itse if to use for partisan po!:Ucal pur-
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This constit utes an additional reason to in­
sist that the regulatory rules to which licen­
sees are subject be clear and not susceptible 
to manipulation. 

Were we to approve a stringent obliga­
tion to investigate, one along the lines peti­
tioners seek, t he most likely result would be 
that many statious, in lieu of incurring the 
expense of the investigation and the risk 
that the Commission would later assess 
their duties differently, would try, possibly 
by imposing burdensome disclosure require­
ments on advertisers, to avoid carrying ad­
vertisements of the type involved here. If 
so, opponents of groups sponsoring political 
messages would have a ready means of 
harassing and perhaps silencing their adver­
saries by making charges, however baseless, 
that the true sponsor of a political adver­
tisement was someone other than the 
named sponsor. The rule petitioners seek 
might, therefore, have the effect of choking 
off many political messages. Quite aside 
from any First Amendment difficulties that 
such a rule might implicate, we are certain­
ly not prepared to say that the public would 
be benefited from a decline in the number 
and variety of political messages it re­
ceives.22 Even more certainly, any such 
decision concerning the public benefits of 
such a rule should come from Congress a nd 
not this court. 

poses. See F. Friendly, The Good Guys. the 
Bad Guys and the First Amendment (1 976). 

22. Only last year the Supreme Court wrote that 
"[i]n a political campaign, a candidate's factual 
blunder is unlikely to escape the notice of. and 
correction by, the erring candidate's political 
opponent." Brown v. Hartlage, 456 U.S. 45, 
61 , 102 S.Ct. 1523, 1533. 71 L.Ed.2d 732 (1982). 
We believe the same can be said for ballot 
initiatives like the ones here, even when it is 
the identity of the speaker that is in issue 
rather than the content of his speech. Indeed, 
petitioners themselves admit that, despite the 
tobacco industry's alleged efforts to cover its 
trail during the Proposition 5 campaign. the 
California voters were well awa re of the indus­
try's involvement. JA at 22, 55: Petitioners' 
Opening Brief at 5, 12. • 

23. Compare Ta/Je_v v. California. 362 U.S. 60, 
50 S.Ct. 536. 4 L.Ed.2d 559 (1 960) (ban on 
anonymous leaflets invalid). :.md ,\1iami Her:ild 
Publishin,; Co. v. Tomillo. 418 U.S. 24 1. 94 
S.Ct. 283 1, 41 L.Ed.2d 730 (1974) (state law 
pro,iding right of reply to political candidate 

Finally, it may not be amiss to note that 
reading into the silences of the legislative 
history the duties that petitioners advocate 
would create a situation that is not entirely 
free of First Amendment concerns.. Su­
preme Court decisions com~! us to recog­
nize that the First Amendment's protec­
tions of speech and the press are less strong 
where the broadcast media are concerned 
than they ar.e with respect to the print 
media.23 "[O]f all forms of communication, 
it is broadcasting that has received the most 
limited First Amendment protection." FCC 
v. Pacifica Foundation, 438 U.S. at 748, 98 
S.Ct. at 3039. Given the differences in the 
availability of access to the various types of 
media and their differences in impact. vari­
ous rationales have been offered by the 
Supreme Court for the differences in consti­
tutional protection. The rationale that ap­
plies most forcefully in the present context 
would seem to be the scarcity of available 
frequencies on the broadcast spectrum. 

Freedom of utterance is abridged to 
many who wish to use the limited facili­
ties of radio. Unlike other modes of ex­
pression, radio inherently is not available 
to all. That is its unique characteristic, 
and that is why, unlike other modes of 
expression, it is subject to governmental 
regulation. 

attacked by newspaper invalid), with Red Uon 
Broadcasting Co. v. FCC. 395 U.S. 367. 89 S.Ct. 
1794. 23 L.Ed.2d 371 (1981 ) (FCC fairness doc­
trine and implementing rules valid), and CBS, 
Inc. v. FCC, 453 U.S. 367, JOI S.Ct. ZS!3. 69 
L.Ed.2d 706 ( 1981) (statute providing political 
candidates right of access to broadcast stations 
and FCC's implementation of statute ,·alid). 
Compare Linmark Associates, Inc. v. Township 
of \.Vi/[jngboro, 431 U.S. 85. 97 S.Ct. 1614. 52 
L.Ed.2d 155 (1977) (ban on residential "For 
Sale" signs violates First Amendmentl. with 
Capital Broadcasting Co. v. Mitcheii. 333 
F.Supp. 582 (D.D.C. 1971) (three-judge court), 
afrd sub nom. Capital Broadcasting Co. \· . .-~ct­
ing .4ttorney General. 405 U.S. 1000, 92 S.Ct. 
1289, 31 L.Ed.2d 472 (1972) (mem.) (upholding 
ban on broadcast advertising of cigarettes over 
First Amendment challenge). See also .:.ewis 
Publishing Co. v. :worgan. 229 U.S. '.?.58. 33 
S.Ct. 867, 57 L.Ed. I 190 (1913) (upholding.. over 
First Amendment challenge. the postal !aw re­
quiring second-class mail to identify adYertise­
ments that was the basis for section 31 -:'. 

... 
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National Broadcasting Co. v. United States, • tion, the potential unfairness, and the con-
319 U.S. at 226, 63 S.Ct. at 1014. Today stitutional questions that would follow from 
when the number of broadcast stations not such a rule. The legislative history is bare 

_ only far exceeds the number when the Com- of any such concerns. 

munications Act wa~ adopted and t~e num- These observations, which we note again 
ber when th~ Natwnal. Broadcasting Co. are mentioned not to raise constitutional 
case was decided but nvals and perhaps doubts but to discern legislative intent de­
surpas~es t_he. n~mber -◊~ newspapers and termine the outcome of~ this case. Th,e li­
magazmes m which political messages may 
effectively be carried, it seems unlikely that 
the First Amendment protections of broad­
cast political speech will contract further, 
and they may well expand. As matters 
now stand, the protections accorded printed 
messages are not wholly irrelevant to 
broadcast freedoms. Thus, while it has 
been held unconstitutional for a city ordi­
nance to require disclosure of the author of 
a printed statement, Talley v. California, 
362 U.S. 60, 80 S.Ct. 536, 4 L.Ed.2d 559 
(1960), such disclosure may apparently be 
required where the statement is broadcast. 
~onetheless, even in broadcasting, where 
the law's attempt to discover the true utter­
ers of political messages becomes so intru­
sive and burdensome that it threatens to 
silence or make ineffective the speech in 
question, the law presses into areas which 
the guarantee of free speech makes at least 
problematic. Before we would construe a 
statute or a regulation to have that effect, 
we would require a far clearer congression­
al directive that stations affirmatively seek 
out true sponsors than we have here.24 The 
failure of Congress to address these ques­
tions thus provides an additional reason for 
doubting that Congress intended any rule 
such as petitioners urge. Had Congress so 
intended, there surely would have been 
some discussion of the practicalities of in­
vestigation, the difficulties · of administra-

24. In construing the statute and regulations. we 
thus follow the tradition of adopting the read­
ing that will avoid rather than implicate consti­
tutionai questions. see United Stares ,·. Securi­
ty Industrial Bank. - . U.S. --, 103 S.Ct. 
-!07, -112-1-!, 74 L.Ed.2d 235 (1982); .'ILRB ,'. 
Catholic Bishop of Chicago, 440 U.S. 490, 509. 
99 S.CL 1313. 1323. 59 L.Ed.2d 533 (1979) 
(Brennan. J., dissenting); Eastern Railroad 
Presidents Conference \' . . 'loerr .\1ocor Freight. 
Inc., 365 U.S. 127, 137-38, 81 S.Ct. 523, ~29-
530. 5 LEd.2d 464 (1961); Intemauonal Asso­
ciation of Machinists \'. Street. 367 U.S. 740, 

censees had before them two short letters 
from Kalish containing unsupported allega­
tions that the tobacco industry rather than 
Regulatory Excess was the true sponsor of 
the advertisements opposing Proposition 10 
and demanding that the stations identify 
the industry as the sponsor. The licensees 
also had before them Regulatory Excess' 
replies stating that it was the real sponsor. 
In these circumstances, we find that the 
Commission could properly conclude that 
the stations were not required t-0 investi­
gate further. I.ndeed, given what we have 
said, it seems at least doubtful that the 
Commission was free to decide otherwise.25 

There may be cases where a challenger 
makes so strong a circumstantial case that 
someone other than the named sponsor is 
the real sponsor that licensees, in the exer­
cise of reasonable diligence, would have to 
inform the named sponsor that they could 
not broadcast the message without naming 
another party. But that case is not before 
us today. 

The Commission's decision that the Cali-
fornia licensees satisfied their sponsorship 
identification obligation is not arbitrary, ca­
pricious, or an abuse of discretion. The 
Commission's interpretation of its own reg­
ulations as applied in this case is reasonable 
and consistent with section ·317 of the Com-
munications Act. 

749. 81 S.Ct. 1784. 1789. 6 L.Ed.2d 1141 (1961): 
.4.shwander v. Tennessee Valley Auchoriry, 297 
U.S. 288. 346-48. 56 S.Ct. 466. 482-83. 80 L.Ed. 
688 (1936) \Brandeis. J .. concumng). 

25. We have no occasion to address the Broad­
cast Bureau's dictum that. given the conflicting 
statements before them. the licensees were free 
to choose to comply with petitioners' request 
by simply substituting the tagline suggested bv 
petitioners for that suppi1ed by the pan:y with 
whom they dealt. 

• ,-z. $;;'. '0fo -~ ·#,. 
-~'f":- Jf~. ct,)'~ 

- -t 
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The decision of the Commission is there­
fore 

.lffirmed. 

UNITED STATES of America, 
Appellant, 

v. 

Richard KELLY. 
No. 82-1660. 

United States Court of Appeals, 
District of Columbia Circuit. 

Argued Jan. 11, 1983. 

Decided May 10, 1983. 

As Amended July 6, 1983. 

Following defendant's conviction in 
Abscam prosecutions, United States District 
Court for the District of Columbia, William 
B. Bryant, Senior District Judge, 539 
F.Supp. 363, granted defendant congress­
man's motion to dismiss, and Government 
appealed. The Court of Appeals held that 
Government's conduct in Abscam undercov­
er operation did not reach that demonstra­
ble level of outrageousness which would bar 
prosecution of defendant congressman on 
charges of conspiracy to commit briberv 
bribery, and interstate travel to commi~ 
bribery, despite fact that the investigation 
was steered in large part by a convicted 
swindler, it relied upon con men to identify 
and attract targets to whom legitimate as 
weil as . illegitimate inducements were of­
fered, and it proceeded without close super­
vision by responsible official. 

. Reversed and remanded. 

'.\IacKinnon, Circuit Judge, filed sepa­
rate opinion in which Spottswood W. Robin­
son. III, Chief Judge, concurred in part. 

Ginsburg, Circuit Judge, filed separate 
opi:: ion in which Spottswood W. Robinson, 
III. i:hief Judge, joined. 

1. Criminal Law <P31 

Government's conduct in Abscam un­
dercover operation did not reach that de­
monstrable level of outrageousness which 
would bar prosecution of defendant con­
gressman on charges of conspiracy to com­
mit bribery, bribery, and interstate travel 
to commit bribery, despite fact that the 
investigation was steered in large part bv a 
convicted swindler, it relied upon con ~en 
to identify· and attract targets to whom 
legitimate as well as illegitimate induce­
ments were offered, and it proceeded with­
out close supervision by responsible official. 
18 U.S.C.A. §§ 20l(c), 1952; U.S.C.A. 
Const.Amends. 5, 14. 

2. Criminal Law <=37(4) 

In contrast to the ·objective test of en­
trapment that measured the methods used 
to induce the criminal act against the stan­
dards of acceptable police behavior, the cur­
rent "subjective" test looks to the propensi­
ty or predisposition of induced defendant to 
engage in the proscribed conduct. 

3. Constitutional Law ~257.5 
Indictment and Information ~ 144.1(1) 

Courts may not alter the contours of 
entrapment defense under a due process 
cloak, and court lacks authority, where no 
specific constitutional right of defendant 
has been violated, to dismiss indictments as 
an exercise of supervisory power over the 
conduct of federal law enforcement agents. 

4. Constitutional Law <3=>257.5 

Courts must refrain from applying gen­
eral due process constraint to bar a convic­
tion except in the rare instance of police 
overinvolvement in crime that reaches a 
demonstrable level of outrageousness. U.S. 
C.A. Const.Amend. 5. 

Appeal from the United States District 
Court for the District of Columbia. • (D.C. 
Criminal No. 80--00340). 

'.\lichael W. Farrell, Asst. U.S. Atty., with 
whom Stanley S. Harris, U.S. Atty., Roger 
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TELECOMMUNICATIONS RESEARCH & ACTION CTR. v. F.C.C. 501 
Cite u IOI F.zd 501 (D.C. Cir. 1916) 

Secretary nor the BCNR even purported to C;)urt of Appeals, Bork, Circuit Judge, held 
render a decision on the merits of Miller's that: (1) FCC's decision not to apply section 
petition to expunge the letter of censure, it of the Communications Act, which requires 
is unnecessary for us to pursue the District broadcast licensees to allow reasonable ac• 

- Court's analysis of alleged "legal error." cess for use of a broadcasting station by 
In other words, this court should not con- legally qualified candidate for Federal 
sider any arguments regarding alleged elective office to teletext was reasonable; 
limitations on the Secretary's authority to (2) FCC erred in concluding that teletext 
issue letters of censure until after there did not constitute "traditional broadcast 
has been a final judgment on Miller's services" within contemplation of section of 
claims on the merits. Accordingly, I can- Communications Act requiring licensee to 
not join in any of the views set forth in provide "equal opportunities" to competing 
part III-B ("legal error") of the majority candidates, and also erred in concluding 
opinion. that teletext was incapable of a "use'' as 

I join only in the result requiring a re- that statutory term has evolved; and (3) 
mand of this case for a consideration of the FCC acted rationally in concluding that the 
merits of Colonel Miller's claims. public interest was better served by not 

subjecting teletext to fairness doctrine obli­

TELECOMMUNICATIONS RESEARCH 
AND ACTION CENTER and Media 

Access Project. Petitionen. 

FEDERAL COMMUNICATIONS COM­
MISSION and the United States of 

America. Respondenta, 

Sational Associati,1n .,f Broadcasters. 
Public Broadcasung Service, .\mencan 
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Petitions which were filed seeking re­
view of an order of the Federal Communi­
cation Commission which refused to apply 
three forms of political broadcast regula­
tion to a new technology, teletext. The 

gations. 

Affirmed in part and reversed in part 
and remanded. 

1. Constitutional Law P90.1(9) 

Federal -Communications Commission 
cannot, on First Amendment grounds. re­
fuse to apply to teletext such regulation as 
~ constitutionally permissible when applied 
to other, more traditional, broadcast media. 
U.S.C.A. Const.Amend. 1. 

:?. '!'deet>mmunications G=>i7 A 

Federal c~mmunicacions C-vir.mi.:;.,;1on s 
decision not to apply section of the C-0mmu­
nications Act which requires broadcast li­
censees to allow reasonable access for use 
of a broadcasting station by legally quali· 
fled candidate for federal elective office to 
teletext was reasonable. Communicauons 
Act of 1934, § 312(a)(7), 47 L".S.C.A. 
§ 312(a)(7). 

3. Telecommunicationa G:>476 

Federal Communications Commission 
erred in concluding that teleteict ,it,: not 
constitute "traditional broadcast sernces'' 
within contemplation of section of Cvr..mu­
nications Act requiring licensee to pro\1de 
"equal opportunities" to compet:ng ~andi­
dates and also erred in conciuaml.! :.hat 
teletext was incapable of a "use • :lS that 
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statutory t.erm has evolved. Communica­
tions Act of 1934, § 315, 47 U.S.C.A. § 315. 

4. Telecommunications <1=430 
Fairness doctrine arose under the Fed­

eral Communications Commission's power 
to issue regulations consist.ent with the 
public interest and imposes two affirmative 
obligations on the broadcast.er: coverage of 
issues of public importance must be ade­
quate and must fairly reflect differing view 
points. 

5. Telecommunications 1$=476 
Federal Communications Commission 

act.ed rationally in concluding that the pub­
lic interest was better served by not sub­
jecting teletext to fairness doctrine obli­
gations. 

Petition for Review of an Order of the 
Federal Communications Commission. 

Robert M. Gurss, with whom Andrew 
Jay Schwartzman and Henry Geller, Wash­
ington, D.C., were on brief, for petitioners. 

C. Grey Pash, Jr., Counsel, F.C.C., with 
whom Jack D. Smith, Gen. Counsel, Daniel 
M. Armstrong, Associate Gen. Counsel, 
F.C.C .. John J. Powers, III and Margaret 
G. Halper., . .-\ttvs .. Dept. of Justice. W ,:;h­
ini,;ton. i:I .~ .. were on bne:i, for respon­
dents. 

Richard E. Wiley, Michael Yourshaw, 
William B. Baker and W. Terry Maguire, 
WashingtOn. D.C., were on brief. for inter­
venor, American Newspaper Publishers 
Assn. 

Henry L. Baumann, Michael D. Berg and 
St.even A. Bookshester, Washington, D.C., 
entered appearances for intervenor, Na­
tional Ass'n of Broadcast.ers. 

Pet.er Tannenwald, Lawrence A. Hom 
and Barbara S. Wellbery, Washington, 
D.C.. entered appearances for intervenor, 
Public Broadcasting Service. 

Before BORK and SCALIA, • Circuit 
Judges, and MacKINNON, Senior Circuit 
Judge. 

Opinion for the Court filed by Circuit 
Judge BORK. 

Opinion concurring in part and dissenting 
in part filed by Senior Circuit Judge Mac• 
KINNON. 

BORK, Circuit Judge: 

Petitioners challenge the Federal Com­
munications Commission's decision not to 
apply three forms of political broadcast 
regulation to a new technology, t.eletext. 
Teletext provides a means of transmitting 
textual and -graphic rnat.erial to the t.ele­
vision screens of home viewers. 

.The Communications Act of 1934, 47 
U.S.C. § 312(a)(7) (1982), requires broad­
cast licensees to "allow reasonable access 
. . . for the use of a broadcasting station by 
a legally qualified candidat.e for Federal 
elective office on behalf of his candidacy." 
In addition; under 47 U.S.C. § 315(a) (1982), 
if the licensee "permit{s] any person who is 
a legally qualified candidate for any public 
office to use a broadcasting station," he or 
she incurs the additional obligation of "af• 
ford[ing] equal opportunities to all other 
such candidat.es for that office." Comple­
menting these statutory provisions, there 
exists a form of political broadcast regula­
tion that the Commission created early in 
i~ history in the name of its mandate t-0 

ensure the use of the au-waves in tne "p~o­
lic 'convenience, interest, or ne<:essity.'" 
See Red Lion Broadcasting v. FCC, 395 
U.S. 367, 376-77, 89 S.Ct. 1794, 1799, 23 
L.Ed.2d 371 (1969). The "fairness doc­
trine." as this policy is known, "provides 
that broadcasters have certain obligations 
to afford reasonable opportunity for the 
discussion of conflicting views on issues of 
public importance." 47 C.F.R. § 73.1910 
(1985). 

The case before us presents the question 
whether the Commission erred in determin­
ing that these three political broadcast pro­
visions do not apply to telet.ext. Because 
we find that the Commission acted reason­
ably with respect to section 312(al(7) and 
the fairness doctrine, but erroneously held 
section 315 not to apply to teletext, we 
affirm in part and reverse in part. and 
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remand to the Commission for further pro- desired material appears. Present teletext 
ceedings. programming includes data of general in• 

I. 
The technologically novel element of tele­

text service is its utilization of an otherwise 
unused portion of the television broadcast 
signal. Television signals are not continu• 
ous but are sent in pulses. The human eye 
retains the image from one pulse to the 
next so that the picture is perceived as 
uninterrupted. The time between the pul­
ses of regular television broadcasting 
("main signal" transmission) is known as 
the "vertical blanking interval," and can be 
used for pulses that constitute teletext 
transmission. As treated by the Commis• 
sion in the docket now before us, "teletext" 
refers exclusively to such over-the-air 
transmissions, and not to transmission of 
text and graphics by way of cable or tele­
phone. Main signal operators now control 
and operate teletext, though the FCC has 
authorized the operation of teletext "on a 
franchise basis" or through the "leas[ing] 
of space to multiple users." See Report 
and Order, 53 Rad.Reg.2d (P & F) 1309, 
1321 (1983). The Commission, however, ad­
monished licensees "that they remain re­
sponsible for all broadcast related teletext 
provided via the station's facilities, whether 
p:c,:uced ;n-hot.se or ob:ai.'led from outside 
sources." Id.. 

To receive teletext, the viewer must have 
a device to decode the signal carrying the 
textual information and graphics. Current-

• ly, viewers may purchase teletext decoders 
in retail stores selling television sets. In 
the future, at least some television manu­
facturers will build decoding equipment 
into selected television models. Broadcast· 
e.rs of teletext thus have no control over 
who obtains the ability to decode teletext 
signals. 

The teletext viewer begins typically by 
watching the display of a table of contents, 
which indicates what information is avail­
able and at which pages it appears. A 
"page" is a screen of information. View­
ers may then view the information they 
want by flipping to the page where the 

terest such as news, sports, weather, com• 
munity events, and advertising, though 
nothing precludes broadcasters from dis­
playing information that appeals to audi­
ences with special interests. Main channel 
broadcasti!}g may notify viewers of materi­
al available on teletext. While teletext can 
display text and high-resolution graphics, 
no sound ~ccompanies the visual trans­
missions under teletext technology. Tele­
text is supported by advertiser fees and 
involves no charge to the public. 

• On November '1:l, 1981, the FCC released 
a Notice. of Proposed Rulemaking to ex• 
plore possible authorization for television 
stations to operate teletext systems. See 
46 Fed.Reg. 60,851 (1981). The Commis• 
sion announced its goal "to provide a regu­
latory environment that is conducive to the 
emergence and implementation of new 
technology and new uses of the [broadcast] 
spectrum." Id. The Commission added 
that "[i)n the case of teletext, the available 
evidence appears to indicate that the forces 
of competition and the open market are 
well suited to obtaining the kinds and 
amounts .of service that are most desirable 
in terms of the public interest." Id.. at 
60.852. The Sotice the!'efore p?"Joosed 
that "teletext . . . be treated ~ an anc1.11• 
lary [sic] service" and that "[s]tations . . . 
not be required to observe service guide­
lines or other performance standards." Id.. 
at 60,853 . 

In its Report and Order, 53 Rad.Reg.2d 
(P & F) 1309 (1983), the Commission ad• 
dressed the applicability of political broad­
cast requirements to teletext and concluded 
that "as a matter of law, . . . sections 
[312(a)(7) and 315) need not be applied to 
teletext service," and that applying these 
provisions would be "both unnecessary and 
unwise as a matter of policy." Id. at 1322. 
Moreover, the Commission "conclude(d] 
that the Fairness Doctrine should not be 
applied to teletext services." Id.. at 132.1. 
Thus, the Report and Order sought to 
adopt an approach of non-regulation of tel· 
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etext under any of the political broadcast­
ing provisions administered by the FCC. 

The Commission noted that section 
312(a)(7) guarantees federal candidates 
only " 'reasonable access' " to "a broad­
casting station" and considered what ac­
cess would be "reasonable" when dealing 
with "variant broadcast services" such aa 
teletext. See 53 Rad.Reg.2d (P & F) at 
1322. Relying on CommiBBion Policy in 
Enforcing Section 312(aX7) of tM Com­
munication., Act of 1934, 68 F.C.C.2d 
1079, 1093 (1983), the FCC suggested that 
by providing a candidate access t.o the 
broad television audience attracted t.o the 
station's regular broadcast operation a li­
censee satisfied it.a section 312(a)(7) duties 
even if the broadcaster at the S'1Jle time . 
denied access t.o the more limited audience 
viewing the "ancillary or subsidiary" tele­
text service. See 53 Rad.Reg.2d (P & F) at 
1322-23. 

In contrast, the Commission found sec­
tion 315 wholly inapposite to teletext. Not­
ing that a broadcast "use" triggered sec­
tion 315's substantive obligations, that a 
"use" required "a personal appearance by 
a legally qualified candidate by voice or 
picture," and that the textual and graphics 
nature of teletext made it "inherently not a 
medium by which a candidate [ could] make 
a personal apr.~arance," the C-0mmiss1on 
held that teletext could not trigger the 
requiremenai of section 315. See 53 Rad. 
Reg.2d (P & F) at 1323. The Commission 
also reaaoned that teletext differed from 
"traditional broadcast programming" be­
cause it does not have the powerful audio­
visual capabilities of main-channel broad­
casting, and, therefore, does not pose the 
danger of "abuse" of these powerful sound 
and image "uses" that Congress envisioned 
in enacting section 315. See id. 

The Commission reserved its moat ela~ 
rate analysis for the fairness doctrine. It 
began with the contention that the fairness 
doctrine is a Commission-made policy, and 
that Congress did not codify the fairness 
d~trine when it added language recogniz­
ing that policy in the course of a 1959 
amendment to section 315. 53 Rad.Reg.2d 

(P & F) at 1323. Thus, the 1959 amend­
ment does not compel extension of the fair­
ness doctrine to "new services . . . which 
did not even exist" at the time, and applica­
tions of the doctrine t.o serve the public 
interest rests in the Commission's "sound 
judgment and discretion." See .id. 

The Commission then determined that it 
should not apply the faimess doctrine t.o 
teletext, "primarily [because of] a recogni­
tion that teletext's unique blending of the 
print mediu-m with radio technology funda­
mentally- distinguishes it from traditional 
broadcast programming." 53 Rad.Reg.2d 
(J:> & F) at 1324. Noting that "scarcity" of 
broadcast frequencies provided the first 
amendment justification of the fairness 
doctrine's application to traditional broad­
cast media, the Commission posited an 
"[i)mplicit . . . &88umption that . . . power 
t.o communicate ideas through sound and 
visual images .. .' is significantly different 
from traditional avenues of communication 
because of the immediacy of the medium." 
Id. In other words, because scarcity in­
heres in all provisions of goods and servic­
es, including the provision of information 
through print media, the lessened first 
amendment protection of broadcast regula­
tion must also rely upon the powerful char­
acter of traditional broadcast'- • 2c-e'.'.'..>•' 
teletext ":nore !:JO::'t!i:_, ......... . ·-· ·· ••• 
print comrnunicat1on media sucn as news­
papers and magazines," the Commission 
found the "scarcity" rationale, as reinter­
preted, insufficient to justify regulating tel­
et!!xt. 

The Commission also reasoned that tele­
text, as a print medium in an "arena of 
competition includ[ing] all other 
sources of print material," would not en• 
counter the same degree of scarcity, in the 
usual sense, as the sound and visual im­
ages of regular programming. See 53 Rad. 
Reg .2d (P & F) at 1324. Thus, the Commis­
sion felt it constitutionally suspect to apply 
the fairness doctrine to teletext. And, in 
light of it.a obligation to "encourage, not 
frustrate, the( ] development" of new ser· 
vices like teletext, the FCC decide<i. there­
fore, t.o heed concerns of commenters that 
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teletext services might not prove "viable if ing part of the statute." J.A. at 118, 119. 
. . . burdened by Fairness Doctrine obli- MAP argued, therefore, that the FCC 
gations" and to exempt teletext from the lacked the discretion to refuse to apply the 
fairness doctrine. See id. fairness doctrine to teletext broadcast oper­

Two motions for reconsideration of the 
decision not to apply content regulation to 
teletext were filed. Media Access Project 
("MAP"), a petitioner in this appeal, argued 
that "[t]eletext . . . is intended for the gen­
eral public," and. therefore, falls within the 
definition of "broadcasting'' in the Commu­
nications Act of 1934 and triggers broad­
cast regulation. See J.A. at 111-12. MAP 
argued that section 312(a)(7) required a li­
censee "'to tailor [its) responses [to re­
quests for air time] to accommodate, as 
much as reasonably possible, a candidate's 
stated purposes in seeking air time,' " an 
individualized approach inconsistent with 
the sweeping holding of the Report and 
Order. See J .A. at 112 (citing Columbia 
Broad.casting Syatem, Inc. v. FCC, 453 
U.S . . 367, 387, 101 S.Ct. 2813, 2825, 69 
L.Ed.2d 706 (1981)). MAP generally con­
tended that teletext had broad audience 
potential, a good capacity to convey politi­
cal information, and that the Commission 
must ensure access to teletext service. See 
id. at 113. 

With respect to section 315, MAP took 
issue with the FCC's view that teletext 
•i~ s not :n~-,: the stand.3.r<ls for a "use." 
First, MAP argued that teletext could "pro­
duce graphic images, including . . . perfect­
ly recognizable portraits of . . . candi­
dates,'' and, therefore, met the Commis­
sion's prior definition of a "use" as " 'any 
broadcast or cablecast of a candidate's 
voice or picture.'" See J .A. at 116, 117. 
But even if teletext had not possessed such 
visual capabilities, MAP urged that the 
Commission would have a duty to redefme 
"use" to account for this new form of 
broadcasting technology. See J.A. at 117. 

As for the fairness doctrine, MAP con­
tended that "[t]he standard of fairness . . . 
inheres in the public interest standard" the 
FCC is charged with enfon:ing, and that by 
the 1959 amendments "Congress did not 
merely 'ratify' the Commission's fairness 
doctrine ... [but] clearly made [it] a bind-

ations. 

The other Petition for Reconsideration, 
filed by Henry Geller, Donna N. Lampert, 
and Philip A. Rubin, made many of the 
same legal arguments put forward by 
MAP. Their petition added that the char­
acterization of "teletext as 'ancillary,' 'nov­
el,' or 'a print medium' " could not avoid 
the requirements of political broadcast reg­
ulation, and that the scarcity doctrine had 
nothing to do with the "immediacy" of tra­
ditional broadcasting's sounds and images. 
J.A. at 12~27 & n. 6. This petition also 
urged that the full panoply of political 
broadcasting regulation be applied to tele­
text. 

On November 8, 1984, the Commission 
rejected these petitions in a Memorandum 
Opinion and Order, 101 F.C.C.2d 827 
(1985). While the Memorandum Opinion 
and Order largely rehearsed the points 
made in the Commission's earlier decision, 
the Commission elaborated upon the legal 
relevance of the differences between tele­
text and. traditional broadcasting: 

We consider teletext clearly as an ancil­
lary service not strictly related to the 
tr:-.dit.ionai broadcast mode ,-:,f :r..u;,; -=~,:-,· 
munication. First, the very definition of 
teletext confmed the service to tradition­
al print and textual data transmission. 
Thus, although these data will be trans­
mitted at some point throue;; .. the use of 
the electromagnetic spectrum, its pri­
mary and overriding feature will be its 
historical and cultural connection to the 
print media, especially books, magazines 
and newspapers. Users of this medium 
will not be listening or viewing teletext 
in any traditional broadcasting sense . but 
instead will be reading it, and thus be 
able to skip, scan and select the desired 
material in ways that are incomparable 
to anything in the history of broadcast­
ing and broadcast regulation. In thi.s 
light, we believe that the content re~la• 
tions created for traditional broadcast 01r 

.. 
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erations are simply out of place in this 
new print-related textual data trans• 
mission medium. We decline to attribute 
to Congress an intent to extend broad­
cast content regulation . . . to this new 
medium. 

Id. at 833 (citations and footnote omitted; 
emphasis in original). 

The Commission also provided further 
explanation of its first amendment theory 
and made clear that it meant this theory to 
cover the applicability of all forms of politi­
cal broadcasting regulation to teletext. 
Relying upon Miami Herald Publishing 
Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 
41 L.Ed.2d 730 (197 4) (striking down a 
state's newspaper right-of-reply statute as 
running afoul of the fint amendment's pro­
tection of editorial judgment and control), 
and asserting that it considered teletext a 
"print medium" for first amendment pur­
poses, see 101 F.C.C.2d at 834 & n. 16, the 
Commission found that "neither the letter 
nor the purposes of the First Amendment 
would be served by . . . a ruling" that 
would "require(] [the Commission] to in­
trude into the editorial judgments of tele­
text editors." Id. at 834. Given Tornillo ~ 
clear refusal to allow interference with edi­
torial judgments in the print media and 
"the historical sensitivity of Congress to 
these [first amendment] issues," the Com­
mission wouid not ",:onstr'.1e the intent of 
Congress to apply Section 315 and similar 
statutory provisions, and . . . associated 
rules and policies, to the teletext medium." 
Id. (footnote omitted). Accordingly, the 
Commission adhered to the results of its 
earlier Report and Order. 

On June 3, 1985, the Telecommunications 
Research and Action Center and the Media 
Access Project (''TRAC/MAP") filed a peti­
tion for review in this court. largely renew­
ing the substantive legal arguments assert-

1. Rtd Lion expressly noted that the equal-time 
provision of § 315 was ~indistinguishable" •[i]n 
terms of constitutional principle" from the im­
plementing regulations of the fairness doctrine 
before the Coun. 395 0.S. at 391, 89 S.CL at 
1807. While§ 312(a)(7) bad not ~t been enact• 
ed at the time of Rui Lion. it seems clear that 
the opinion's rationale appiies with equal force 

ed in the petitions for reconsideration be­
low. Because the Commission's interpreta­
tion of the first amendment aff ecta ita 
analysis of political broadcasting regulation 
and teletext at several points, we discuaa 
that interpretation fint. We then address 
the petitioners' contentions with respect to 
section 312(a)(7), section 315, and the fair­
ness doctrine in that order. 

II. 
In the Commission's view the regulation 

of teletext's "unique blend of the print 
medium with radio technology" raises first 
amendment problems not associated with 
the regulation of traditional broadcasting. 
Thus, the argument goes, existing Supreme 
Court precedent upholding political content 
regulation of traditional broadcasting does 
not necessarily justify the applieation of 
such regulation to the new medium of tele­
text. While not concluding that this appli­
cation ~ a "print medium" like teletext 
would violate the first amendment. the 
Commissio.n suggested that its application 
of that regulation would be sufficiently 
suspect to justify not imputing to Congresa 
an intent to apply . "section 315 and similar 
statutory provisions, and . . . associated 
rules and policies, to the teletext medium." 
101 F.C.C.2d at 834. To appreciate the 
C:◄ •"1missi0~ · s an;ument. a br.ef c.:.3cuss ion 
oi tne case iaw will be useful. 

In Red Lion Broad.ea.sting Co. v. FCC, 
395 U.S. 367, 89 S.Ct. 1794, 23 L..Ed.2d 371 
(1969), the Supreme Court rejected a first 
amendment challenge to the fairness doc­
trine and related rules governing personal 
attacks and political editorials by licensees. 
In reasoning that applies generally to polit­
ical broadcasting regulation, 1 the Court 
found justification for limiting first amend­
ment protection of broadcasting m the 
"scarcity doctrine." z Given the fact of a 

to that provision, which affects broadcasten u1 

a very similar manner to the fairness doanne 
requirement that a broadcaster proV1de ade­
quate aid time to the discussion of pubiJc 1~ 

2. The notion that scarcity of broadcast f?"Cquen• 
cies could provide constitutional JusufiQuon 
for broadcast regulation fint arose Ill :,ano""1 
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limited number of broadcast frequencies whole retain their interest in free speech 
and the "massive" problem of broadcast by radio and their collective right to have 
interference, the Court remarked that the medium function consistently with 

_ "only a tiny fraction of those with re- the ends and purposes of the First 
sources and intelligence can hope to com• Amendment. It is the right of the view-
municate by radio at the same time if int.el- ers and listeners, not the right of the 
ligible communication is to be had, even if broadcasters, which is paramount. 
the entire radio spectrum ~ utilized in the Id. at 390 89 S.Ct. at 1806. It was th" 
present state of commerc1ally acceptable . . ' on is 
technology." Id. at 388, 89 S.Ct. at 1805. pnnCJple th~t the. ~urt ~~und no first 
The Court observed that this necessitated amend~ent mfinmty in political broadcast 
the division of the radio spectrum into usa- regulatlon. 
ble portions, the assignment of subdivisions The Commission believes, however, that 
of the frequency to individual users, and the regulation of teletext falls not within 
regulation under which the "Government the permissive approach of Red Lion, but 
... tell(s] some applicants that they [can• rather within the strict first amendment 
not] ... broadcast at a.II because there [is] rule applied to cont.ent regulation of the 
room for only a few." Id. Therefore, the print media. In Miami Herald Publishing 
Court asserted, because "there are sub- Co. v. Tornillo, 418 U.S. 241, 94 S.Ct. 2831, 
stantially more individuals who want to 41 L.Ed.2d 730 (197 4), the Court struck 
broadcast than there are frequencies to down an editorial right-of-reply statute that 
allocate, it is idle to posit an unabridgeable applied to newspapers. The content regu­
First Amendment right to broadcast com- lation in Tornillo bore a strong resem­
pa.rable to the right of every individual to blance to that upheld in Red Lion. In 
speak, writ.e or publish." Id. Tornillo -the Court held that such regula-

Observing . that licensees and those who tion impermissibly int.erfered with the 
can obtain no license have identical first newspapers' • "editorial control and judg­
amendment rights, the Court in Red Lion ment." Id. at 258, 94 S.Ct. at 2840. The 
further concluded that Court made the broad assertion that "[i]t 

(t]here is nothing in the First Amend- has yet to be demonstrated how govern­
ment which prevents the Government mental regulation of this crucial [editorial] 
fr(')'.!! req~u-i~,r a licensee to sha :-c :.._:s ?rocess can be exercised consistent wit, 
frequency Wlth others and to conduct tile first Amendment guaranti'~ll ol' a. frte 
himself as a proxy or fiduciary with obli- press." Id. If the Commission's view is 
gations to present those views and voices correct, and Tornillo rather than Red Lion 
which are representative of his communi- applies to t.eletext, that service is entitled 
ty and which would otherwise, by neces- to greater first amendment protections 
sity, be barred from the airwaves. than ordinary broadcasting and it would be 

395 U.S. at 389, 89 S.Ct. at 1806. The proper, at a minimum, to construe political 
Court then enunciated the classic fonnula- broadcasting provisions narrowly to avoid 
tion of the scarcity doctrine: constitutionally suspect results. 

Because of the scarcity of radio frequen- The Commission has offered two 
des, the Government is permitted to put grounds for its view that Torn.illo rather 
restraints on licensees in favor of others than Red Lion is pertinent. Both reasons 
whose views should be expressed on this relate to the textual nature of teletext ser­
unique medium. But the people as a vice. First, the Commission read an "im-

Brood.casting Co. v. United States, 319 U.S. 190, 
226-27, 63 S.CL 997, 1014, 87 L.Ed. 1344 (1943). 
In his opinion for the majority, Justice Frank­
funer enunciated the scarcity rationale to turn 
back a first amendment challenge to the FCC' s 
chain broadcasting regulations, which governed 

the affiliation of stations with networks. Id. 
Until Red. Lion, however, the Coun ha.d never 
addressed the question whether the scarcity doc­
trine could justify regulation of the content of 
broadcasts. 
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mediacy" component into the scarcity doc­
trine: 

Implicit in the "scarcity" rationale . . . is 
an assumption that broadcasters, 

- through their access to the radio spec­
trum, possess a power t.o communicate 
ideas through sound and visual images in 
a manner that is significantly different 
from traditional avenues of communica­
tion because of the immediacy of the 
medium. 

53 Rad.Reg.2d (P & F) at 1324. Second, 
the Commission held that the print nature 
of teletext "more closely resembles, and 
will largely compete with, other print com­
munication media such as newspapers and 
magazines." Id. Under this analysis, 
scarcity of alternative first amendment re­
sources does not exist with respect to tele­
text. We address these points in turn. 

[1] With respect to the first argument, 
the deficiencies of the scarcity rationale as 
a basis for depriving broadcasting of full 
IU"St amendment protection, have led some 
to think that it is the immediacy and the 
power of broadcasting that causes its dif• 
ferential treatment. Whether or not that is 
true, we are unwilling to endorse an argu­
ment that makes the very effectiveness of 
speech the justification for according it less 
first amendment protection. More im,::,or~ 
..ant. the Su~reme Court's ar.;cu1atl;)r, ol' 
the scarcity doctrine contains no hint of 
any immediacy rationale. The Court based 
its reasoning entirely on the physical scar­
city of broadcasting frequencies, which, it 
thought, permitted attaching fiduciary 
duties to the receipt of a license to use a 
frequency. This "immediacy" distinction 
cannot, the ref ore, be employed to affect 
the ability of the Commission to regulate 

3. As Professor Ronald Coase has observed, 
it is a commonplace of economics that almost 
all resources used in the economic system 
(and not simply radio and television frequen• 
cies) are limned in amount and scarce, in that 
people would like to use more than exists. 
I.and, labor, and capital are all scarce, but 
this, of itself. does not c:all for government 
regulation. It is true that some mechanism 
has to be employed to decide who, out of the 
manv claimants, should be allowed to use the 
scar~e resource. But the way this is usually 

public affairs broadcasting on teletext to 
ensure "the right of the public to receive 
suitable access to social, political, esthetic, 
moral, and other ideas and experiences." 
Red Lion, 395 U.S. at 390, 89 S.Ct. at 1807. 

The Commission's second distinction­
that a textual medium is not scarce insofar 
as it competes with other "print media" -
also fails to dislodge the hold of Red Lion. 
The dispositive fact is that teletext is trans­
mitted over broadcast frequencies that the 
Supreme Court has ruled scarce and this 
makes teletext's content regulable. We 
can underst.and, however, why the Commis­
sio~ thought it could reason in this fashion. 
The basic difficulty in this entire area is 
that the line drawn between the print me­
dia and the broadcast media, resting as it 
does on the physical scarcity of the latter, 
is a distinction without a difference. Em­
ploying the scarcity concept as an analytic 
tool. particularly with respect to new and 
unforeseen technologies, inevitably leads to 
strained reasoning and artificial resulta. 

It is certainly true that broadcast fre. 
quencies are scarce but it is unclear why 
that fact justifies · content regulation of 
broadcasting in a way that would be intol­
erable if applied to the editor.ial process of 
the print media. All economic goods are 
scarce, not least the newspnnt, ir.;.: . deliv­
ery trucks. corn:Juters. and other resource:. 
that go into the production and dissemina­
tion of p~t journalism. Not everyone 
who wishes to publish a newspaper, or 
even a pamphlet, may do so. Since scarcity . 
is a universal fact, it can hardly explain 
regulation in one context and not another. 3 

The attempt to use a universal fact as a 
distinguishing principle necessarily leads to 
analytical confusion. 4 

done in the American economic system is to 
employ the price mechanism, and this allo­
cates resources to users without the need for 
government regulation. 

Coase, TM FetUral Communicalions Commis­
sion, 2 J.L. & Econ. 1, 1~ (1959). 

4. One might attempt to resolve the tension be­
tween Tomillo and Rui Lion on the ground that, 
while scarcity characterizes both print and 
broadcast media. the latter must be operating 
under conditions of greater "scarcity'' than the 

, 
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TELECOMMUNICATIONS RESEARCH & ACl'ION CTR. v. F.C.C. 509 
aa.u•• F.2d501 (D.C.Clr. 1916) 

Neither is content regulation explained more usable than the present one. In the 
by the fact that broadcasters face the prob- meantime, neither we nor the Commission 
lem of interference, so that the government are free to seek new rationales to remedy 

- must define useable frequencies and pro- the inadequacy of the doctrine in this area. 
tect those frequencies from encroachment. The attempt to do that has led the Commis­
This governmental definition of frequencies sion to find "implicit" considerations in the 
is · another instance of a universal fact that law that are not really there. The Su­
does not offer an explanatory principle for preme Court has drawn a first amendment 
differing treatment. A publisher can deliv- distinction between broadcast and print me­
er his newspapers only because govern- dia on a premise of the physical scarcity of 
ment provides streets and regulates traffic broadcast frequencies. Teletext, whatever 
on the streets by allocating rights of way. its similarities to · print media, uses broad­
Yet no one would contend that the necessi- cast frequencies, and that, given Red Lion, 
ty for these governmental functions, which would seem to be that. 5 

are certainly analogous to the govern- The Commission, therefore, cannot on 
ment's function in allocating broadcast fre- first amendment grounds refuse to apply 
quencies, could justify regulation of the to teletext such regulation as is constitu­
content of a newspaper to ensure that it tionally permissible when applied to other, 
serves the needs of the citizens. more traditional, broadcast media. We 

There may be ways to reconcile Red now tum to the consideration of the partic­
Lion and Tornillo but the "scarcity" of ular regula~on at issue in this case. 
broadcast frequencies does not appear ca­
pable of doing so. Perhaps the Supreme 
Court. will one day revisit this area of the 
law and either eliminate the distinction be­
tween print and broadcast media, surely by 
pronouncing Tomillo applicable to both, or 
announce a constitutional distinction that is 

former. This, however. is unpenuasive. There 
is nothing uniquely sc.arcc about the broadcast 
51>:'.ctr..im. Brr,adcast :'reauencies are mcch 'ess 
s.::.u-ce now than when ;he scarcuv ra[iona.ic 
first arose in Nation.al BrotUl&asnng Co. v. Unit• 
ed States, 319 U.S. 190, 63 S.Ct. 997, 87 L.Ed. 
1344 (1943), and it appears that currently '"the 
number of broadcast stations . . . rivals and 
perhaps surpasses the number of newspapers 
and magazines in which political mesages may 
effectively be earned.• Lcwuiay v. FCC, 707 
F.2d 1443, 1459 (D.C.Cir.). cm. daiwl.. 464 U.S. 
1008, 104 S.Ct. 52S, 7 ! L.Ed.2d 709 (1983). In­
deed, many markets have a far greater number 
of broadc:asting stations than newspapers. 

! . We do not mean to suggest here that Red Lion 
poses a permanent bar to the dismantline of 
political broadcast regulation. the soundness of 
which has come under much well-placed criti• 
cism for some time and !'Tom many quarters. 
Su, e.g., Fowler & Brenner, A Mar/ceq,lace Ap­
proach to BrotUl&ast Regulation, 60 Tcx.L.Rev. 
207 (1982); Bazelon, FCC Regulation of the Tel,. 
communi.clJtions Press, 1975 Duke LI. 213. The 
Supreme Court has suggested avenues of consti• 
tutiona! attack on political broadcast regulation 
that remain open to exploration. For example, 
in Red Lion itself, the Court stated that uif expe­
rience with the administration of these doc:. 

Ill. 
[21 Section 312(aX7) -states that "[t]he 

Commission may revoke any station license 
• or construction permit . . . for willful or 
repeated failure to allow reasonable access 
to or to permit purchase of reasonable 

trines indicates that they have the net effet:t of 
reducing rather than enhancing !.he .olume and 
qualirv of coverai.e. the:-e w1 :: ·-~ ; _!Q\a;Hc t;.:n: 
to recvns1~er tne . ..; H~;.:_h . .- - · =o:1..:3t.:c..~s. 
395 U.S. at 393, 89 S.Ct. at 1808. Moreover, the 
Court has recently suggested that the advent of 
cable and satellite technologies may soon ren• 
der the scarcity doctrine obsolete, but declined 
to "reconsider [itsl long-standing approach (to 
political broadcast regulation I without some sig- . 
nal from Congre55 or the FCC that technological 
developments have advanced so far that some 
revision of the system of broadcasi regula[ion 
may be required." FCC v. League of Women 
Vota:s of California, 468 U.S. 364, 3i&-n n. 11. 
104 S.Ct. 3106, 3116 n. 11, 82 L.Ed.2d 278 
(1984). 

In a recent study of the fairness doc:trine. the 
FCC has attempted to get the Court :o reevaluate 
political broadcast regulation along these lines 
by undertaking to show both the negauve pra,­
tical impact of the fairness doctn.De and the 
technological erosion of scarcity. Su inquiry 
into Section 73.1910 of the ComIIUSS1on·s Rules 
and Regulations Concerning the General Fair· 
ness Doctrine Obligations of Broadcast Licen: 
secs, 102 F.C.C.2d 143 (1985). 
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amounts of time for the u.se of a broadcast• 
ing station by a legally qualified candidate 
for Federal elective office on behalf of his 
candidacy." 47 U.S.C. § 312(aX7) (1982). 
The q1..estion here is the rationality of the 

- Commission's decision about the applicabili­
ty of this provision to teletext. 

At the outset. we state what we under­
stand the Commission's decision to be. In 
introducing its legal analysis, the Commis­
sion stated: "As discussed below, we have 
concluded that, as a matter of law, ... 
sections (312(a)(7) and 315] need not be 
applied to teletext service." 53 Rad.Reg.2d 
(P & F) at 1322. The Commission stated 
that "the statutory requirement of afford­
ing reasonable access is adequately satis­
fied by permitting federal candidates ac­
cess to a licensee's regular broadcast oper­
ation; it does not require access to ancil­
lary or subsidiary service offerings like 
teletext." Id. The Report and Order's 
analysis of section 312(a)(7) concluded by 
stating that the Commission "perceive( dT 
no legal requirement that licensees grant 
federal candidates access to their teletext 
offerings." Id. at 1323. Finally, in reject­
ing reconsideration of this issue in it.s !tlem­
orandum Opinion and Order, the FCC 
asserted: "Guided as we are in such mat­
ters by a reasonableness standard, we find 
that a brr.adcaster -:ouid satisfy the 'rea­
sonable access' nght.s of a candidate with· 
out use of teletext." 101 F.C.C.2d at 834. 
We find it clear, therefore, that the Com­
mission believes that a broadcaster cannot 
be deemed to have acted unreasonably un­
der the statute on the ground that he or 
she adopts a policy refusing to pennit any 
access to teletext. We now turn to our 
analysis of the Commission's conclusion on 
this point. 

The scope of review in this case is quite 
narrow. In Columbia Broadcaating Sys­
tem, Inc. v. FCC, 463 U.S. 367, 386, 101 
S.Ct. 2813, 2825, 69 L.Ed.2d 706 (1981) 
("CBS"), the Supreme Court stated that, in 
enacting section 312(a)(7), • Congress 
"[e]ssentially ... adopted a 'rule of reason' 
and charged the Commission with it.s en­
forcement." The Court also asserted that 
Congress "did not give guidance on how 

the Commission should implement the stat­
ute's access requirement." Id. In such a 
case, where Congress has left a gap in the 
statutory scheme, "there is an express del­
egation of authority to the agency to eluci­
date a specific provision of the statute by 
regulation. Such legislative rega.latioos 
are given controlling weight unless they 
are arbitrary, capricious, or manifestly con­
trary to the statute." Chevron U.s.A. ln.c. 
v. Natural Resources Defeme Council, 
467 U.S. 837, 843-44, 104 S.Ct. 2778. 2782-
83, 81 L.Ed: 694 (1984) (footnote omitted). 
In the determination of whether the agen­
cy's decision has run afoul of these stan­
dards, the parties challenging the agency 
action bear the burden of proof. Su San 
Luis Obi.q,ii Mothers for Peace v. United. 
States Nuclear Regulatory Commimo,i, 
789 F.2d 26, 37 (D.C.Cir.1986) (en bane). 

Thus, we approach the question of the 
agency's construction of section 312(a)(7) 
with significant "judicial deference." CBS, 
453 U.S. at 390, 101 S.Ct. at 2827, and we 
must uphold that construction if it is a 
"reasonable" one. Chnron, 467 U.S. at 
844, 104 S.Ct. 2783. We now enmine 
whether the "Commission's action repre­
sents a reasoned attempt to effectuate the 
statute's access requirement." CBS, 453 
U.S. at 390. 101 S.Ct. at 28::-7. 

Petitioners argue that section 3121a~7). 
as interpreted by the Commission and the 
Supreme Court, "prohibit(s] . . . blanket 
bans on candidate advertising and re­
quire( s] broadcasters to accommodate the 
reasonable needs of candidates." Br.ef for 
TRAC/MAP at 49. These standa.rd..s. they 
contend, foreclose the Commission's ~opt­
ing a general rule allowing a broacca.s ter 
to bar candidates from access to teiet.e.u 
without running afoul of section 3Daw71. 
If we agree with petitioners that the C-0rn­
mission's decision in the teletext :ocket 
was inconsistent with the approach ;ire~ ... 
ously adopted by the Commission a::d a?­
proved by the Supreme Court, we :n l!.S t 

reverse and remand unless the ager:cy ha..s 
supplied "a reasoned analysis inc.:~u::~ 
that prior policies and standards a.re :>etr:~ 

deliberately changed, not casua.::; :g:• 
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TELECOMMUNICATIONS RESEARCH & ACI'ION CTR."· F.C.C. 511 
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nored." Greater Boston Television Corp. 
v. FCC, 444 F.2d 841. 852 (D.C.Cir.1970), 
cert. denied. 403 U.S. 923, 91 S.Ct 2233, 29 

_ L.Ed.2d 701 (1971). 

Petitioners rely heavily upon CBS. The 
Supreme Court in CBS reviewed the FCC's 
construction of section 312(a)(7) in connec­
tion with a determination that the tele­
vision networks had failed to give Presi­
dent Carter reasonable access in order to 
announce his bid for reelection. In uphold­
ing the Commission's finding of a violation, 
the Court also upheld the individualized, 
case-by~ase approach that the Commission 
had adopted in enforcing section 312(a)(7), 
see, e.g., Commission Policy in Enforcing 
Section 312(aX7) of the Communicatiom 
Act, 68 F.C.C.2d 1079 (1978) ("1978 Policy 
Statement "). The Court descnbed the 
Commission's policy as follows: 

[Section 312(a)(7) ] requests must be con­
sidered on an individualized basis, and 
broadcasters are required to tailor their 
responses to accommodate, as much as 
reasonably possible. a candidate's stated 
purposes in seeking air time. . . . If 
broadcasters take the appropriate factors 
into account and act reasonably and in 
good faith, their decisions will be entitled 
to deference even if the Commission's 
analysis would have differed in the first 
i.nsr..ar:ce. Bu! ;f brcadcasters adopt 
"across-the-board poiicies ·' ana do not at• 
tempt to respond to the individualized 
situation of a particular candidate, the 
Commission is not compelled to sustain 
their denial of access. 

CBS, 453 U.S. at 387-88, 101 S.Ct at 2825-
26 (citations omitted). The Court approved 
the rationality of the Commission's stan~ 

6. The Commission bas historically resoned to 
explicitly enunciated genenl principles in ad­
ministering§ 312(a)(7). The genenl principles 
have in some instances provided only factors to 
consider in determining rcuan.ableness. such as 
"the amount of time previously sold to a candi­
date, the disruptive impact on regular program• 
ming, and the likelihood of requests for equal 
time by rival candidates under the equal oppor• 
tunities provtsion of sec:uon 315(a)." Su CBS, 
453 U.S. at 387, 101 S.Ct. at 2825. Other princi­
ples utilized by the Commission have taken the 
form of presumptions. for example. that "(n)on• 
commercial educational stations generally need 

dards proscribing • the use of "blanket 
rules" to govern access and requiring that 
"each request ... be examined on its own 
merits." See id. at 389, 101 S.Ct. at 2826. 
Acknowledging that "the adoption of uni­
form policies might well prove more conve­
nient for broadcasters," the Court none­
theless accepted the Commission's view 
that "such an approach would allow per· 
sonal campaign strategies and e:tigencies 
of the political process to be ignored." Id. 
Because "§ 312(a)(7) assures a right of rea­
sonable access to individual candidates for 
federal elective office, and the Commis­
sion's requirement that their requests be 
considered on an individualized basis is 
consistent with that guarantee," the Court 
upheld the Commission's approach.. Id. 
(emphasis in original). 

Contrary to petitioners' assertions, there 
is, we believe, no conflict between the Com­
mission's section 312(a)(7) policy, as ap­
proved by the Supreme Court in CBS, and 
the decision made in the teletext docket. 
When the Supreme Court appl"Oved the 
Commission's policy of proscribing "blan­
ket rules" or "uniform policies" concerning 
access, this meant only that broadcasters 
could not adopt policies that would effec­
tively nullify the statute's rule of reason 
aproach to ~r.tin~ access to fe-denl c:i.:-.­
ruaates. This does not. and co-.ila :1Uc. s-...~­
gest, however, that no rules may be applied 
in the determination of what access is rea· 
sonable under the statute. Reasonableness 
does not mean that an impression.:stic judg· 
ment must be made in every ~e.6 [t 

would be impossible to follow a ~nsistent 
policy with respect to reasonable?:ess with· 

not provide Federal candidates with ,engths of 
program time which are not a nor.:::i.a.i compo, 
nent of the station's broadcast ci.av" or that 
"[l]icensees must provide prime-time program 
time absent unusual circumstances J.S pan 
of their 'reasonable access· requiremem.s. • 1978 
Policy Statement, 68 F.C.C.2d a1 :OQ4 The 
Commission has also applied absoil!!e dec:s1on• 
al criteria, such as the unqualiiiec ruie that 
N(c)ommercial stations must make ~nme-ttme 
spot announcements available to Feceral .;.andi• 
dates." Su The Law of Politicai 3:-oa..ic.a.mng 
and Cablecasting, 69 F.C.C.2d 2209. :.:~9 1 l '1i8). 



512 801 FEDERAL REPORTER. 2d SERIES 

out framing some rules to guide the deci­
sions in particular cases. A rule of reason, 
as the course of antitrust law shows, im­
plies a middle range of cases which require 

- the individualized judgment and a nice bal­
ancing of competing factors. Within a rule 
of reason, however, there are also cases at 
the extremities of the spectrum where rea­
sonableness or unreasonableness is clear. 
Thus, there are areas of per se legality and 
illegality within any rule of reason. In the 
context of section 312(a)(7), Congress has 
empowered the Commission to establish 
rules and regulations to guide broadcasters 
in their determination of what access is 
reasonable, see CBS, 453 U.S. at 386, 101 
S.Ct. at 2825 (citing 47 U.S.C. § 303(r)), 
and. while the Commission has principally 
developed standards on a case-by-case ba­
sis, it has also identified some of the ex­
treme cases in which the reaaonableness or 
unreasonableness of a practice is clear. 

The Court in fact approved the use of per 
se rules by assenting to the Commission's 
policy limiting the applicability of section 
312(a)(7) to the period after a campaign 
commences, a limitation nowhere found in 
the statute. In this respect, the Court ex­
plained: "By conf'ming the applicability of 
the statute to the period after the cam­
paign begins. the Commission has limited 
i ts 1rn?ac: on ~-Madcasters and given sub­
stance to its command of reasonable ac­
cess." CBS, 453 U.S. at 388, 101 S.Ct. at 
2826 (emphasis in original). This amounts 
to a rule of per se reasonableness: re­
fusing access to a qualified federal candi­
date before the beginning of a campaign 
will never be held unreasonable under sec­
tion 312(a)(7). Thus, when the Court stated 
·that "the Commission's standards proscribe 
blanket rules concerning access," see 453 
U.S. at 389, 101 S.Ct. at 2826, it was neces­
sarily referring to rules whose effect 
would be to eliminate the case-by-case ap­
proach in the vast middle ground where 
reasonableness or unreasonableness is not 
clear. It did not mean that the Commission 
had foreclosed itself from adopting any 
rules defining the clear cases under the 
statute. In the teletext decision, that is all 
the Commission did; it merely adopted a 

rule of per se reasonableness as to a minor 
portion of the station's operations because 
it believed the reasonableness of that exclu­
sion to be clear. 

The acceptability of this approach is also 
shown by the Commission's treatment of 
subscription television ("STV") under sec­
tion 312(a)(7) in it.s 1978 Policy Statement, 
68 F.C.C.2d at 1093. In that decision, the 
Commission accepted the argument that an 
STV station should not have to provide 
access for political broadcasting during the 
prime time hours that it is broadcasting 
because that would destroy one of the ma­
jor incentives for such a service, "uninter­
rupted entertainment programming." Id. 
The Commission reasoned that 

[t]he purpose of giving to Federal candi­
dates the right to prime time spota and 
programming is baaed upon the fact that 
prime til!1e generally is the period of 
maximum audience potential. Since sub­
scription television programming is gen­
erally geared to selective audiences it 
would appear that those stations en­
gaged in STV have their maximum audi­
ence potential outside of normal prime 
time viewing periods. Therefore, we do 
not believe that reasonable access re­
quires STV stations to make av'l.ilable to 
Federal candidates those per.co.; : ti: ,c 
in which they are engaged in STV pro­
gramming. 

Id. The Commission's reasoning clearly 
supports the general principle that the 
Commission can permit licensees to block 
out periods of time in which it would not be 
unreasonable to deny all access. .More­
over, it appears that limited audience po­
tential in the period of time foreclosed and 
the interest of preserving the vitality of the 
service are permissible factors in the deter­
mination of such general rules. Thus, in 
light of the Commission's approach to sec­
tion 312(a)(7) in general and it.s holding in 
the STV decision in particular, we find that 
the general approach taken in the teletext 
docket is consistent with existing Commis­
sion precedent and the case-by-case ap­
proach utilized under section 312(a)(7). 


