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TELECOMMUNICATIONS RESEARCH & ACTION CTR. v. F.C.C. 513 
Cite u IOI F.2d !01 (D.C. Cir. 1916) 

Nor do we think that the Supreme gations upon broadcast licensees. Section 
Court's approving description of Commis- 315(a) requires a licensee to provide "equal 
sion policy "requiz{ing] [broadcasters] to opportunities" to competing candidates. In 

. tailor their responses to accommodate, as operative part, it provides: 
much as reasonably possible, a candidate's 
stated purpose in seeking air time," CBS, 
453 U.S. at 387, 101 S.Ct at 2825, detracts 
from our conclusion. Petitioners argue 
that permitting licensees to refuse access 
to teletext allows broadcasters to ignore a 
candidate's desire both to provide "the pub­
lic with detailed campaign information" and 
to discuss a complex set of campaign is­
sues, and that this relieves the broadcaster 
of the need for the individualized tailoring 
of his or her response to the candidate's 
request. Brief for TRAC/MAP at 51. Im­
plicit in the Commission's decision that a 
broadcaster need not provide access to tele­
text, however, is the conclusion that such 
purposes as discussion of complex issues 
may be satisfied by resort to the main 
channel. We cannot say that the Commis­
sion's conclusion is irrational. Complex 
campaign issues have been treated for 
years in television broadcasting, well be­
fore teletext, and we do not see, nor have 
petitioners directed us to, any evidence that 
carries the petitioners' burden of showing 
that main channel access cannot be tailored 
to satisfy, as much as reasonably possible, 
a ~andiciate's desire for a~ time for ;;uch 
puz-:..;oses. Accorrim1;iy, 'i·e ai:':..'":n the 
Commission's decision with !respect to sec-
tion 312(a)(7).7 • 

IV . • 
[3] Section 315 of the Communications 

Act of 1934 imposes two substantive obli-

7. • Petitioners offer an additional ground for 
challenging the Commission's decision regard• 
ing § 312(a)(7) and teletext. They claim that 
the decision "directly contradicts" Commission 
precedent holding that "[l]icensees may not 
adopt a policy that flatly bans Federal candi­
dates from access to the typeS, lengths, and 
classes of time which they sell to commercial 
advenisers." The Law of Political Broadcasting 
and Cablecasting, 69 F.C.C.2d 2209, 2289 (1978). 
Su Brief for TRAC/MAP at 50. We do not 
reach the question whether the teletext decision 
conflicts with this established Commission poli­
cy, for no one raised this argument before the 
agency and the Commission, therefore, had no 
opponuruty to pass on it. Section 405 of the 

If any licensee shall permit any person 
who is a legally qualified candidate for 
any public office to use a broadcasting 
station, he shall afford equal opportuni­
ties to all other such candidates for that 
office in. the use of such broadcasting 
station[.] 

47 U.S.C. _§ 315(a) (1982). Section 315(b) 
imposes the so-called "lowest unit rate" 
obligation upon licensees. That provision 
declares: 

The charges made for the use of any 
broadcasting station by any person who 
is a legally qualified candidate for any 
public office in connection with his cam­
paign for nomination for election, or elec­
tion, to such office shall not exceed-

(1) during the 45 days preceding the 
date of a primary or primary runoff elec­
tion and during the 60 days preceding 
the date of the general or special election 
in which such person is ·a candidate, the 
lowest unit charge of the station for the 
same class and amount of time; and 

(2) at any other time. the charges 
rr:ade for corr:p::i.r:i.ble use of ;.;ch st::~:on 
by other users thereof. 

47 U.S.C. § 315(b) (1982). The predicates 
for the application of both parts of section 
315 are the same. There must be "a legal­
ly qualified candidate for a public office," 
"a broadcasting station," and a. "use" of 

Communications Act has codified the require­
ment of exhaustion of administram·e remedies. 
su 47 U.S.C. § 405 (1982), and this coun has 
construed section 405 "to require complainants, 
before coming to coun, to give the FCC a 'fair 
opponunity' to pass on a legal or ~ctual argu• 
ment." Washington Association for Television 
and Children v. FCC, 712 F.2d 677. 681 (D.C.Cir . 
1983) (citing Alillnui Federal 1U Jlercuie.s v. 
FCC, 539 F.2d 732, 737 (D.C.Cir.19i6)); su also 
Neckrirz. v. FCC, 502 F.2d 411, ~17 (D.C.Cir. 
1974). Thus, we do not consider tl:is legal argu• 
ment, which petitioners have adYa.nced on ap­
peal, but which no one presented !o the Com­
mission. 
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that station. The first of these is not at 
issue; the other two are dispositive. 

Petitioners challenge the decision that 
section 315 does not apply to teletext on 

• the ground that "[t]he Commission's ruling 
is clearly at odds with the statute." Brief 
for TRAC/MAP at 40. Congress has ex­
plicitly charged the FCC with "pre­
scrib[ing] appropriate rules and regulations 
to carry out the provisions of . . . section 
[315]." 47 U.S.C. § 315(d) (1982). "Ac­
cordingly, (the agency's) construction of 
the statute is entitled t.o judicial deference 
'unless there are compelling reasons that it 
is wrong.' " CBS, 453 U.S. at 390, 101 
S.Ct. at 2827 (quoting Red Lion Broadcast­
ing Co. v. FCC, 395 U.S. 367, 381, 89 S.Ct. 
1794, 1802, 23 L.Ed.2d 371 (1969)). Even 
applying the considerable deference we 
owe the agency, however, we are unable to 
conclude that the agency's construction of 
the statute is a rational one, for it is plainly 
at odds with the language and intent of the 
statute. See CBS, 453 U.S. at 390, 101 
S.Ct. at 2827. We believe that the agency 
erred in concluding that teletext does not 
constitute "traditional broadcast services" 
within the contemplation of the statute and 
that teletext is incapable of a "use" as that 
statut.ory term has evolved. 

!n section 153(0) of the Cornmunicatfr:-ns 
Ac<: 0i l934. Congress defir.ed the ~rm 
"broadcasting" t.o mean "dissemination of 
radio communications intended to be re­
ceived by the public.'' 47 U.S.C. § 153(0) 
(1982). The Commission appears t.o have 
suggested that teletext transmissions are 
neither "radio communications" nor "in­
tended to be received by the public.'' First, 
• the Commission argued that the print na­
ture of teletext differentiates it from more 
traditional types of electromagnetic trans­
missions, and that Congress, therefore, 
could not have intended t.o cover such a 
service under section 315. Second, the 
Commission distinguished teletext from 
"traditional broadcasting" in that teletext 
is an "ancillary" service. We address 
these points in turn. 

The Commission's attempt to distinguish 
teletext from traditional broadcasting be-

cause of teletext's textual and graphic na­
ture conflicts with the plain intent of Con­
gress. The proper starting place for statu­
t.ory interpretation is with "the language 
employed by Congress." Reiter v. Sono­
tone Corp., 442 U.S. 330, 337, 99 S.Ct. 
2326, 2330, 60 L.Ed.2d 931 (1979). On this 
question it is also the terminal point, for 
the definition of "radio communication" un­
mistakably includes such transmissions as 
teletext. In section 153(b) of the Act, Con­
gress defined "radio communication" as 

the transmission by radio of writing, 
signs, ·signals, pictures, and sounds of 
all kinds, including all instrumentalities, 
facilities, apparatus, and services (among 
other things, the receipt, forwarding, and 
delivery of communications) incidental t.o 
such transmission. 

47 U.S.C. § 153(b) (1982) (emphasis added). 
The text could hardly be clearer. Teletext 
falls squarely within this defmition. Tele­
text involves "print and textual trans­
mission" and that is plainly covered. 

The Commission's attempt to distinguish 
teletext from the "traditional broadcast 
mode of mass communication" by calling it 
an "ancillary'' service, see Memorandum 
Opinion and Order, 101 F.C.C.2d at 833, 
departs without explanation from well-es­
taolisned precedent. ': -· ~t;:,:,:: :-.·! -:r a111 

channel broadcasong are mere1y differer.: 
time intervals within the broadcast spec­
trum. Teletext is "ancillary'' t.o main chan­
nel broadcasting only in the sense that it 
will probably not attract nearly as many 
viewers. But the Commission has e."q)licit­
ly held that the "number of actual or poten­
tial viewers is no·t significant" in determin­
ing whether something constitutes ·'broad-

. casting." . See Amendment of Part 73 of 
the Commission's Rules and Regu.Jations 
(Radio Broadcast Seruices) to PT'O'Vide for 
Subscription Televi.sion Sennce, Fourth 
Report and Order, 10 Rad.Reg.2d IP & F) 
1625, 1628 (1967). What matters i.s "an 
intent for public distribution.'' Function• 
al Jfusic. Inc. v. FCC, 27 4 F.2d 543. 548 
(D.C.Cir.1958) (emphasis in origina.i), cert. 
denied, 361 U.S. 813 (1959). Uncier the 
Functional .Music test, recently reaffirmed 
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by this court in National Association of 
Broadcasters v. FCC, 740 F.2d 1190, 1201 
(D.C.Cir.1984), an intent for public distribu­
tion exists when the licensee's "program­
mir1g can be, and is, of interest to the 
general . . . audience." 27 4 F .2d at 548 
(emphasis original). The Commission has 
made no attempt to distinguish or repudi­
ate this test, and no one disputes that tele­
text can and does carry programming, in­
cluding news, sports, weather, and infor­
mation about community events, of interest 
to a general audience. Given our conclu­
sion about "radio communication," it is ob­
vious that teletext service meets the statu­
tory defmition of "broadcasting" and that 
the Commission therefore erred in deciding 
that obligations applicable to "broadcasting 
stations" do not apply to teletext. 

We reach a similar conclusion with re­
spect to the Commission's efforts to estab­
lish as a matter of law that a candidate 
cannot "use" teletext within the meaning 
of section 315. In a careful analysis of the 
legislative history, Judge Maris concluded 
that Congress clearly intended section 315 
to apply "only to the personal use of [trans- · 
mission] facilities by the candidates them­
selves." Feliz v. Weatinghowe Radio 
Station&. Inc., 186 F.2d 1, 5 (3d Cir.1950), 
cert. denied, 341 U.S. 909, 71 S.Ct. 622, 95 
L.:O:d. 134i (1951). The Commission has 
accorciingiy defined a "use'· as follow$: 

In the case of spot.a, if a candidate makes 
any appearance in which he is identified 
or identifiable by voice or picture, even if 
it is only to identify sponsorship of the 
spot, the whole announcement will be 
considered a use. In the case of a pro• 

. gram, the entire program is a use if "the 
candidate's personal appearance(s) is 
substantial in length, integrally involved 
in the program, and indeed the focus of 
the program, and where the program is 
under the control and direction of the 
candidate." • 

1978 Political Broadca.sting Primer, 69 
F.C.C.2d at 2245 (emphasis in original). If, 
as the Commission urges in support of its 
conclusion that teleten is exempt from sec• 
tion 315, the teletext services were utterly 
incapable of a "use" thus defined, we 

might still doubt the rationality of a conclu­
sion that one could not "use" teletext un­
der section 315. Defining a "use" as a 
personal appearance by "voice or picture" 
suggests an approach under which the 
Commission defines "use" according to the 
qualities of the medium being used. In the 
case of traditional broadcasting, that "use" 
took on an audio-visual character consistent 
with that of the medium. Given the textu­
al nature of teletext, it appears to be an 
unexplained departure from the Commis­
sion's past practice for it not to redefine 
"use" to account for the nature of the new 
medium. Such a redefinition would allow 

• for "use" of teletext broadcasting when 
there was transmission of personal state­
ments, reprints of speeches, policy papers 
by the candidate, and the like. These rep­
resent clear examples of a candidate's mak­
ing personal use of the teletext broadcast­
ing medium and appear to fall within the 
meaning of section 315. At a minimum, 
the Commission would have to address 
whether the existence of personal "textual 
uses" of teletext might necessarily follow 
from the Commission's previous treatment 
of "uses" and then either redefine "use" to 
include such a situation or explain why it 
feels it can reasonably refuse to do so 
under the :statutorv scheme. 

We :i.!so \have a ~ore ;:iar.::c".l:ar ·)c '~r~c :1 

to the Commission's reasoning. The Com­
mission asserted that a "use" was not pos­
sible becaiise teletext could not reproduce a 
"voice or picture" of a can.didate. In this, 
the Commission ignored the fact that tele­
text is capable of high-resolution graphics 
and can transmit a recognizable image of a 
candidate using that capability. The trans• 
mission of a "drawing or other pictorial 
representation" of a candidate. if ''identi­
fied or identifiable," will satisfy ''the re­
quirement for an appearance by voice or 
picture of a candidate." Carter1 Jfondale 
Reelection Committee. Inc .. SO F C.C.2d 
285, 286 (Broadcast Bureau 1980\. Thus. 
even under the current definmon. teletext 
cannot be found utterly incapable oi a 
"use" under section 315. Because the 
Commission did not acknowle<ige or m any 
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way deal with this inconsistent precedent, 
its ruling cannot be deemed the product of 
reasoned decisionmaking. 

Accordingly, we reverse the Commis-
- sion's decision with respect to section 315 

and remand for further proceedings con­
sistent with this opinion. We now tum to 
an examination of the Commission's treat­
ment of the fairness doctrine. 

V. 

[ 4 J The fairness doctrine "provides that 
broadcasters have certain obligations to af­
ford. reasonable opportunity for the discus­
sion of conflicting views on issues of public 
importance." 47 C.F.R. § 73.1910 (1985). 
The doctrine arose "under the Commis­
sion's power to issue regulations consistent 
with the 'public interest,' ... [and] imposes 
two affirmative obligations on the broad­
caster: coverage of issues of public impor­
tance must be adequate and must fairly 
reflect differing viewpoints." Columbia 
Broadca.sting System, Inc. v. Democratic 
National Committee, 412 U.S. 94, 110-11, 
93 S.Ct. 2080, 2090, 36 L.Ed.2d 772 (1973), 
The basic purpose of the fairness doctrine 
is to ensure that the American public not 
be left uninformed. Green v. FCC, 447 
F.2d 323, 329 (D.C.Cir.1971). In serving 
this interest. the Commission has empha-
5!.Zed ~h:;.t .. ~he ;;ublic 's ne-:d to be informed 
can best be served through a system in 
which the individual broadcasters exercise 
wide journalistic discretion, and in which 
government's role is limited to a determina­
tion of whether the licensee has acted rea­
sonably and in good faith." Fairness Re­
port, 48 F.C.C.2d 1, 9 (1974). 

. In practice, this means that the Commis­
sion exercises very limited review of the 
first part of the doctrine, the obligation to 
devote an adequate amount of time to the 
discussion of public issues. Decisions 
about the quantity of time to devote and 
the issues selected rest with the licensee. 
The Commission, in reviewing whether the 
licensee has provided an adequate amount 
of public interest programming, limits the 
inquiry to a "determination of [the} reason­
ableness" of the sum of the time provided. 

Faimeu Report, 48 F.C.C.2d at 10. With 
respect to the choice of issues covered, the 
Commission has, in the past, 

• indicated that some issues are so critical 
or of such great public importance that it 
would be unreasonable for a licensee to 
ignore them completely. But such state­
ments on [the Commission's] part are the 
rare exception, not the rule, and [the 
Commission does not] ... becom(e] in­
volved in the selection of issues to be 
discussed, nor . . . [ does it] expect a 
broadcaster to cover each and every is­
sue which may arise in his community. 

Id. (citation omitted). 
With respect to the second part of the 

fairness doctrine obligation, the duty to 
provide reasonable coverage to discussion 
of opposing viewpoints, the Commission 
has also attempted to preserve licensee dis­
cretion. In its 197 4 Fairness Report, the 
Commission summarized its position as fol­
lows: 

When a ljcensee presents one side of a 
controversial issue, he is not required to 
provide a forum for opposing views on 
that same program or series of pro-

- grams. He is simply expected to make a 
provision for the opposing views in his 
overall programming. Further, there is 
no requirement that any precisely equal 
baiance of Vle•.vs be achit!veli, ar.ri ._,; 
matters concerning the particuiar oppos· 
ing views to be presented and the appro­
priate spokesman and format for their 
preser ·~tion are left to the licensee 's 
good .. .,cretion subject only to a st.an· 
dard of reasonableness and good faith. 

48 F.C.C.2d at 8 (emphasis in original). 
The reasonableness of the balance depends 
on a variety of factors, including such con­
siderations as the amount of time afforded 
each side, the frequency of presentation of 
each side's position, and the size of t.he 
audiences of such presentations. Id. at 17. 

The FCC in the teletext docket decided to 
exempt that service entirely from the r~ 
quirements of the fairness doctrine. The 
Commission premised its decision ,m the 

fact that Congress never actually codified 
the Commission's fairness doctnne. and 



,,-._ 

~""'j With 
~s e.. .~. the 

are so critical 
1ortance that it 
r a licensee to 
3ut such state-
• s] part are the 
rule, and [the 
. becom( e] in­
f issues to be 

it] expect a 
and every is-

1is community. 

1d part of the 
, the duty to 
i to discussion 
e Commission 
ve licensee dis­
ss Report, the 
position as fol-

one side of a 

r :-uired to 
!WS on 

~ • pro-
cte( J.ke a 
g views in his 
urther, there is 
;;::-eciseiy, equal 
:t:!V>::O., :,nd ;ill 
. n,cuiar _ eppos­
a.nd the appro­
rmat for their 
the licensee's 

nly to a· stan­
nd good faith. 
s in original). 
alance depends 
1ding such con­
f time afforded 
presentation of 
he size of the 
ons. Id. at 17. 
,cket decided to 
y from the re­
doctrine. The 

iecision on the 
~tually codified 
JJ,-..... ~. and 

'\...;..,) 

TELECOMMUNICATIONS RESEARCH & ACTION CTR. v. F.C.C. HJ 
Clle u IOI P.ld 901 (D.C. Cir. 1916) 

that the Commission, therefore, had no ob­
ligation to extend its own policy to new 
services like teletext. Petitioners dispute 
this interpretation, arguing that the fair­
ness doctrine "is a statutory obligation that 
requires all broadcasting services to pro­
vide reasonable opportunities for the pre­
sentation of contrasting viewpoints on con­
troversial matters of public importance." 
Brief for TRAC/MAP at 34-35 (emphasis 
in original). Because teletext constitutes 
broadcasting under the terms of the stat­
ute, petitioners argue that the fairness doc­
trine muat be applied. Id. at 37. 

We begin our analysis by reciting the 
classic formulation of the fairness doctrine: 

The Commission has . . . recognized the 
necessity for licensees to devote a rea­
sonable percentage of their broadcast 
time to the presentation of news and 
programs devoted to the consideration 
and discussion of public issues of interest 
in the community served by the particu­
lar station. And we have recognized, 
with respect to such programs, the para­
mount right of the public in a free socie­
ty to be informed and to have presented 
to it for acceptance or rejection the dif. 
ferent attitudes and viewpoints concern­
ing these vital and often controversial 
issues which are held by t.he various 
grou:s wrich make ~p the community . 

Editon.aiizing by Broadca.at Licemeu, 13 
F.C.C. 1246, 1249 (1949). Thus, the fair­
ness doctrine imposes obligations on "licen­
sees" in the uae of their "broadcast time." 
Teletext is broadcast time operated by 
Commiaaion licensees or by lessees under 
the conaol of licensees. We find it clear, 
the ref ore, that the fairness doctrine by its 
terms applies to teletext; no extension is 
necessary. Indeed, it appears an affirma­
tive departure from precedent for the Com­
mission to say that a licensee's fairness 
obligations apply only to a part of its 
broadcaat time. Thua, we must examine 
whether the doctrine amounts to a statu­
tory obligation preclusive of the Commis­
sion's making such a departure, and, if not, 
whether the Commission adequately ex­
plained :ts change in policy. 

The dispute about whether the fairness 
doctrine is a statutory obligation or a Com­
mission policy centers around a 1959 
amendment to section 315 of the Communi­
cations Act of 1934. Congress amended 
section 315(a) explicitly to exclude from ct:he 
definition of "use of a broadcasting 'Sta­
tion" such programming as bona fide news­
casts, bona fide news interviews, bona .f'lde 
news documentaries, and on-the-spot covei-­
age of bona fide news events. See Pub.IL. 
No. 86-274, 73 Stat. 557 (1959). Alongside 
the insertion of this change in the statute, 
Congress also added the following lan­
guage to section 315(a): 

Nothing in the foregoing sentenne 
shall be construed as relieving broadcast­
ers, in connection with the presentation 
of newscasts, news interviews, news dtr 
cumentaries, and on-the-spot coverage of 
news events, from the obligation imposed 
on them under this Act to operate in the 
public interest and to afford reasonable 
opportunity for the presentation of con­
flicting views on issues of public imp).11)1'­
tance. 

47 U.S.C. § 315(a) (1982). See al.so Puhl... 
No. 86-274, 73 Stat. 557 (1959). Petitioners 
suggest that we must treat this passage as 
a codification of the fairness doctrine fas 
applied at the time of the 1959 amendm~ 
and that ':.he Comm:.; . 0n. the~fore, m~y 
not alter the fairness oblig;1.tion, even ii it 
believes such a change to be required in the 
public interest. We disagree. 

We do not believe that language adoptetll. 
in 1959 made the fairness doctrine a bind­
ing statutory obligation; rather, it ratified 
the Commission's longstanding position 
that the public interest standard authorizes 
the fairness doctrine. The language, by its 
plain import, neither creates nor imposes 
any obligation, but seeks to make it clear 
that the statutory amendment does not af­
fect the fairness doctrine obligation as the 
Commission had previously applied it. The 
words employed by Congress also demon­
strate that the obligation recognized ami 
preserved was an administrative construc­
tion, not a binding statutory directive. 
Congress described the obligation to which 
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it addressed its admonition as one "imposed 
.. . under the Act," 47 U.S.C. § 315(a) 
(1982) (emphasis added), not by the Act 
This suggests that Congress viewed the 

• doctrine as an obligation promulgated pur­
suant to authority conferred under the Act, 
specifically, the public interest mandate, 
and not as a fixed requirement frozen in 
place by the Act. Thus, by its 1959 amend· 
ment, "Congress . . . expressly accepted 
. . . that the public interest language of the 
Act authorized the Commission to require 
licensees to use their stations for discus­
sion of public issues, and that the FCC is 
free to implement this requirement by rea­
sonable rules and regulations." Red Lion, 
395 U.S. at 382, 89 S.Ct. at 1802. "In other 
words, the amendment vindicated the 
FCC's general view that the Fairness Doc­
trine inhered in the public interest stan­
dard." Id. at 380, 89 S.Ct. at 1801. 

[ 5] Because the fairness doctrine de­
rives from the mandate to serve the public 
interest, the Commission is not bound to 
adhere to a view of the fairness doctrine 
that covers teletext. "An agency's view of 
what is in the public interest may change, 
either with or without a change in circum­
stances." Greater Boaton Corp. v. FCC, 
444 F.2d 841, 852 (D.C.Cir.1970) (foomote 
omitted), cert. denied. 403 U.S. 923, 91 
S.Ct. '.::!33. :23 L.Ed.2d 701 (1971). To the 
extent that the Commission's exemption of 
teletext amounts to a change in its view of 
what the public interest requires, however, 
the Commission has an obligation to ac­
knowledge and justify that change in order 
to satisfy the demands of reasoned deci­
sionmaking. See id.; see also Interna­
tional Union, United Automobile, Aero­
spa.ee and Agricultural Implement Work­
ers of America v. NLRB, 459 F.2d 1329, 
1341 (D.C.Cir.1972) ("It is an elementary 
tenet of administrative law that an agency 
must either conform to its own precedents 
or explain its departure from them."). 

The Commission has offered two justifi• 
cations for its refusal to apply the fairness 
doctrine to teletext. First. the Commission 
relies on its theory about the textual na­
ture of teletext and the first amendment 

implications flowing from this distinction 
between teletext and other, more tradition­
al modes of broadcasting. AB we have 
already discussed, see su.pra pp. 506-
509, however, the Supreme Court has 
drawn a different line so that the Commis­
sion can gain no constitutional support for 
the disparity in regulation between teletext 
and traditional broadcasting. 

The second justification is more substan• 
tial. The Commission decided, and petition• 
ers have not disputed, that the burdens of 
applying the fairness doctrine might well 
impede the development of the new tech­
nology and that "the likelihood of licensees' 
embarking upon . . . endeavors [like tele­
text] will be substantially affected" by the 
agency's policy. Report e&-nd Order, 53 
Rad.Reg.2d (P & F) at 1324. Accordingly, 
the • Commission explicitly concluded that 
"the public interest is better served by not 
subjecting teletext to Fairness Doctrine ob­
ligations." Id. -

We believe the Commission acted ration­
ally in so concluding. Petitioners have not 
challenged the Commission's assertions 
about the negative impact the application 
of the fairness doctrine would have upon 
the development of teletext. Moreover, the 
Commission's view that encouragement of 
new technologies serves the pub<· nterest 
is not oniy rationai. bi.;t '., ,:;:q:, ..... " :n ::,e 
Communications Act oi 1934. See 47 
U.S.C. § 30.3(g) (1982). In effect, the Com­
mission posited an absence of fairness doc• 
trine burdens and made predictions about 
the marginal encouragement to the devel• 
opment of teletext and the marginal dimi­
nution, if any, in the presentation of oppos-

. ing viewpoints on contt'oversial matters of 
public importance. In weighing the public 
interest implications of the two marginal 
effects, the Commission concluded that the 
balance favored forbearance from applying 
the fairness doctrine, and, absent a show­
ing, not even attempted here, that this con· 
clusion was arbitrary and capricious, we 
cannot disturb the Commission's decision 
on this point. Accordingly, with respect to 
the fairness doctrine, we affirm the deci­
sion of the Commission. 
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TELECOMMUNICATIONS RESEARCH & ACTION CTR. T. F.c.c. 519 
Cite• •t P.ld 501 (D.C. Cir. I ... ) 

To summarize: we reverse and remand candidates for federal elected office on be­
the Commission's decision for further pro- half of their candidacies. I would also hold 
ceedings consistent with this opinion as it that the fairness doctrine is applicable. 
concerns section 315 of the Communica- This would require teletext operators to 
tions Act of 1934, and we affirm the Com- afford reasonable opportunity for the dis­
mission's decision with respect to section cussion of conflicting views on issues of 
312(a)(7) and the fairness doctrine. public import.ance. In my opinion this 

ft is 80 ordered. would not impede the development of tele­
text. 

MacKnrnON, Senior Circuit Judge (con­
curring in part and dissenting in part). 

I concur in parts II and IV of Judge 
Bork's opinion but dissent with respect to 
parts III and V. I would thus allow reason-
able access to teletext by legally qualified 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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F,MF,R.'~ON F,1\1nRY, AJ'l'El,LANT 

v. 

SF,CRETARY OF TIIF. NAVY 

Appeal from the Unitl'd 8tat.<'~ Dil'1lrict Court 
for the District of Columhia 

(Civil Action No. R:J-02-194 l 

On Motion for Summary Affirm:mc<' 

Filed May rn, 1987 

.To.~cph E. diGcrw,;n, United State~ Att.orney, Rowe 
C. 1,a.mbcrth, R. Craig Lmvrr11rf' anrl F,iff'rn Ill. l/our,h­
ton., A!'1~istant United Stall's Attoml'y!'l were on appel-
1ee'l'1 motion for summary affirmanc~. 

Bill" "' roiit,, muRt be flied within 14 days after entry of jud~rnt. The 
court. lonkfi with di11favor upon motion!! to file hill!! or ro!!ls out of timP.. 
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Emerson Errwry,pro se, was on appellant's brief. 

Sherman Cohn, appointed by the Court, was on the 
brief as amicua curiae. • 

Before: BORK, SILBERMAN and D. H. GINSBURG, Cir­
cuit Judges. 

Opinion PER CURIAM. 

PER CURIAM: Appellant Emerson Emory has appealed 
the dismissal of his complaint by the district court. 
Emory had filed suit seeking declaratory and injunctive 
relief for alleged discrimination that resulted in his non­
selection for pmmotion to the rank of rear admiral in 
the United States Nava) Reserve. The district court dis­
missed the complaint for want of subject matter juris­
diction. We hold that the district court has jurisdiction 
to consider Emory's claims. Accordingly, we .reverse. 

Emory was an ensign in the Medical Corps of the 
United States Naval Reserves beginning in 1949. He 
remained on active duty a~ a reserve officer from that 
time until his volunlary retirement in 1980. 1 In the 
interim, he was promoted in the normal sequence to the 
rank of captain, obtaining that status in 1972. There­
after he was considered, but not selected, for promotion 
to the rank of rear admiral by selection hoards meeting 
in January of 1977, 1978, 1979, and in October of 1979. 
During the fJedocl 1!177-W79, ~mory was eligible for 
promotion to the rank of rear admiral. ~mory was not, 
however, in what is known as the. "primary promotion 
zone." Because Emory was "below the zone" during the 
years in question, a promotion selection hoard would havl~ 

• Emory's voluntary retirement may have been induced, in 
part, by hhs conviction and sentence in a feder·aJ district court 
to twelve year8 in prison. Had Emory not voluntarily re­
tired, he would have been liable tu an involuntary !leparation 
proceedi11g as a result of hi8 conviction. 
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had to <.'Onsider him to be one of a selet·t. group of espe­
cially well qualified applicants to recommend him for pro­
motion. J<~mory would have been in the "primary zone" • 
for the tirst time in 1980. Prior to the next duly con­
vened rear admiral promotion selection board, however, 
Emory was transferred at his request to the Retired 
Reserve List. He was therefore not considered for pro­
motion after October, H#79. 

ln August, 1!)83, after e.xhausling his administrative 
renwrlies, Emory filed this action in the district comt 
alleging that his failure to advance to the rank of rear 
admiral was clue lo racial dis<Timination within the 
Navy. Specifically, Emory alJeged that the failure to in­
clude a black officer on the promotion selection boards 
reimlted in his not heing promoted. He sought a declarn­
tory judgment that the Navy had violated his rights 
uncler the law and Constitution, a preliminary injunction 
requil'ing appellee to · pl'l)mote him immediately to the 
rank of rear admiral retroactive to July 1, 1978, and 
such other relief as the court deemed appropriate. Emory 
waived any hack pa~• entitlement he might have had. He 
alleged that the court had jurisdidion to order the relief 
sought under the fifth and fourtrt•nl h amendments to 
the Constitution and under 28 U.8.C. ~s 13:JI, 1343 
( l!J82 I. 

On July 20, ·rn~H, tht! clistt-il't court g-r.mted appeJlee's 
mot ion to dismiss, fi,mling that the case was non­
justiciahle be<.·ause "it is not <"apahle of resolution through 
the judicial pl·ocess without interference into areas • re­
served to other branches of g-ovemment." The court rea­
soned that because promotion under JO U.S.C. § 5912 
(1982) 2 is a matter reserved to the legislative and ex-

2 10 ·u.S.C. § 5912 provides: 

Permanent and temporary appointmenl::1 u11der lhhi chap­
ter in grndes above liculenanl l'nmma11dcr in the Naval 
Re~ervc a11d in grail<'s ahon• major i11 lhc Marine Corps 
He.serve shall I.Jc made IJy the President, lJy a 111f with thti 
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ecutive branches of government, the court did not have 
the power to order a retroactive pt·omotion. 

Moreover, the court concluded that even if Emory's 
claims were meritorious, in order even to be considered 
for 1,nmH,tion, Emol'r had to be on a~·tfre gtatus. 10 
1 • :~. r:. :· :,,._ '. J 1 • .. • · 1 ~•~:.! ·. T~.t' (·(,urt E:,,ti:tl I l:at "Ir l lwrt• 

~ .. J :-,,~.--~ .... f:.,r ~1·. ::- ,::.• .. ~r: tv ,·,rdc."'r phiin~irf ct··i1!~l~ift"d "' 

.. , :; ·.-.c .-~.:.:,;:- !,er,d:1;_; tit:.,! di:-pt1:-icfo11 ,,i Li:- ,·!;11111 Ii,• . 
c:.iu"'e hi~ inaetive stat 11:,; was not i11volu11taril,r impo:-,•(I 
upon him anti it, was not a result of the alleged wrongs." 
Thus, the l'Ollt'l conchull•fl that Emory's decision volun­
tarily to retire made his claim for promotion moot. 
With re:::ped to Emory's re11uest for declaratory relief, 
the l'ourt ruled that such relief was "inappropriate" on 
a daim that has become moot. 

I 
We note at the outset that the notice of appeal in this 

ca~e w;:is timely filp1J.3 Federal Rule of Appellate Proce­
dme 4 ( a 1 111 provides that in a civil case in which the 
United t-itates is a party, a notice of appeal must he 
filed within sixty days of entry of the judgment. Fed. R. 
App. P. 4 fat 111 . Subsection t 4) of that rule providel:i, 
however, that this time period may be tolled if a party 
files a timely motion to altel' or anwnd lhe judgment 
under Ji'cdcrnl Rule of Civil Procedure 5!1 I e I. Huie 
5!11 e) provides that :meh a motion rnm;t be ''se1·ve1I nol 
Iate1· than 10 days after the entry of _judgment." Dis­
trict courts are not empowered to extend the ten day time 
limitation. SnJ Cl·1tfr1· (ul' Nudmr Rcs1101rnibility, Tnr. 
1•. United States ,Vucl('lt;. lfr!Julatury Cu11111t'n, 781 J➔-'.2d 
935, !141 (D.C. Cir. 1986). 

advice and comwnt of the Senate. All other permanent 
and temporary appointmcnLI under this chapter shall Le 
made by the Pre:1ide11t alone. 

a We .acknowled~e with ar,1n·eeialion the substantial con­
trilmtiun of .4mic11.'l, Professor Sherman Cohn, to the re1mlu­
tiu11 of this issue. 

) 
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Courls J1ave ro11Li11d,v <:011:-t r11t·d p;q,t•r:-; l·aplio11ed "1110-

tion to reconsider" as a motion to alter or amend the 
judgment under Rule 5!1t e). S,ie f,'i:;clt,·1· t•. Uuitt-•tl 
States Dept. of Ju:;tice, 759 F.2d 461, 464-65, n.4 (5th 
Cir. 1!185 I: f,ftdl 'J'/i,•,tln• ('11r11. , •. /,111 ·11•,,; ('11r11., Ii~:.! 
1-'.'..\I :r;. II ,:.\I t'ir 1:1:,-;;•1 :;,11-h 11,· a1111,•111 , . , ·'l'I''" 
j'll.il,· ,•,,·11 11:,•11, : h 1!1t ''"''·"" _.,,,, •. 11,•1 .,,,.,,,, 1111,l,1 

\I 111, Ii I 111,· I' I,, I I • ,•11, · Ii( . I,,' ,Ill ••; • I ,1 I 11 \ ..... , ,.... , ,, .,, 
,Ii ,I\\;, 1111,1 1111,·,,I 11111 1111· , 1111,·, I 111·.,,, 11f 1111 · .ft1d1;111t ·11I I., 

functionullv a molion untlcr Civil Huie 5!J I e 1, whalevet· 
its Jabel." ·!) llloore's Fedl'ral Pmdi('c ,i :!04.12 l 1 I at 4-67 
( J !l87). Parties may reasonably rely, however, only upon 
a timely Rule 5!) I e) motion to n.>considet· as a basis for 
delaying the filing of their notice of appeal. See Ceuta 
for Nm:foa,· Responsibility, Jue. ,,. U1tited Stute:; Nucleur 
lll'!J1tlatury Co111m'11, 781 F'.2d at H42. 

In this case, the ,lil:itrict court's jmlg111cnt was cntel'l·d 
on July 20, 1!>84.• Emol'y'~ notice of appeal was filed on 
May 16, 1985, well beyond the sixty-day appeal period. 
When this cal:ie was la::;t befol'e us, we were concerned 
that a motion to reeonsider, filed l,y Emory on Augusl fi, 
198-1, did not toll the apJJ('a) lleriod because it was filed 
beyond the ten days allowed by Rule 59 I e J. We are now 
satislic1l that although the mulion was nol filt>d within 
the prescribed ten day period, it was served during that 
time. That being the case, the motion, allll hence, the 
notice of appeal, are timely. 

Briefly, Fed~ R. App. P. 4(a) (4) contains two distinct 
requirements. First, that the motion relied upon to toll • 
the appeal i>eriod be "filed" in the district court, and 
second, that it be a "timely motion." A "timely motion" 

4 The order of July 20, 1984, sati::1lies the procedural require­
ments for the enf ry of judgment established by this court 
in Diamond v. McKenzie, 770 J,'.2d 2:!5, 230 11.I0 (D.C. Cir. 
1985) . The ortlcr stated the judgmcnL of the district court 
on a separate document, and was entereil Ly the Clerk of the 
court on the civil docket. 
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under 1"ed. R. Civ. I'. 59 (e) is one that is served not 
later than 10 days after entry of judgment. Keoli«11c ,.,. 
Swarco, Inc., 320 F.2d 429, 430-32 ( 6th Ciro 1963). 
Thus, Rule 4 (a) 14 I is satisfied if the motion is served 
not later than ten days after the entry of judgment, and 
if the motion is "filed", which under Fed. R. Civ. P. 5 ( d), 
can occur "within a reasonable time I after service]." 
Id. If Emory perfected service of his Rule 59 ( e) motion 
by mailing 6 it to the United States Attorney within ten 
tlays after entry of the July 20, IU84 judgment, and the 
motion was filed within a reasonable time thereafter, the 
motion and his sul,scquent appeal were timely. Interstate 
Cummerce Comm',i v. Ca-rpe-nkr, 648 F.2d 919 (3d Cir. 
1981). 

Emory's Rule 591e1 motion was dated July 27, 1984, 
:;e\'en days after judgment. In addition, Emory submitted 
an affidavit together with his supplemental brief to this 
court in which he avers that the motion was indeed mailed 
that day. It is tme, as noted by the government, that 
the text of the Certificate of Service dues not inrlicate the 
date of service. In light uf the fact that Emory is pro­
('eeding 1n·o se, however, it would seem hypcrtechnical at 
best to conclude that the dale of Hervice cannot be deter­
mined because the date .ippcars slightly above the certifi­
cate, rather than in thl' text of the certificat<i itself. In 
light of these facts, we rnndudc that the Huie 5H ( e) 
motion, and he1ice, the notice uf appeal, were -timely filed. 

II 

Emory alleged that the1·e were no minority members 
on the selection boanl.s that considered him for promotion. 
He also alleged that he was discl'iminated against by the 
.selection boards because of his rnce. He sought a pre­
liminary injunction requiring appeJlee 1·etrnactively to 

~ Fed. R. Civ. P. all,1 pro\"idcs that "[s]crvicc hy mail is 
1:omplt!le upon . mailing." 

) 
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promote him to the rank uf rear admiral, and a dl•dara­
tory judgment that appellee had violated his statutory 
and constitutional rights. 

Generally, courts have shown an extreme reluctance to 
interfere with the military's exercise of its discretion 
over internal management matters. See, e.g., Orloff v. 
Willo-ughby, 345 U.S. 83, 93-94 I Hl53 I; Jfoave:; L'. Ain.'i­
worth, 219 U.S. 2!.16, 30li 11911). This deference is "at 
its highest when the military, pursuant to its own regu­
lations, effects personnel changes through the promotion 
or discharge process!' Dilley ·v. Alexa1ufr-r, 603 }i'.:!d 914, 
!.1:!0 ( D.C. Cir. 1979 J, clariJied, 627 F.2d 407 ( D.C. Cir. 
1980). 

Here, Congress has enacted legislation that details the 
procedures for the promotion of officers in the Naval 
Heserves and, as pointed out by the district court, the 
courts have no role in this process. See 10 U.S.C. § 58!'1 
et seq. ( 1982). The selection and promotion process has 
heen specifically reserve<.I to the executive and lq~islative 
branches of government. The promotion selection board 
must first recommend Emory for promotion. The Presi­
dent must then nominate Emory to the Senate, and upon 
SE>nate confirmation, appoint him to his new rank. IO 
U.S.C. ~ 5912. The district court was clearly conect in 
concluding that it cannot intcnene in this process and 
order Emory promoted retroactively to the rank of 
admiral. 

To so conclude, however, is not to say that there is an 
absence of subject matter jurisdiction over Emory's con­
stitutional claims. We have no quarrd with the district 
court's conclusion that the operation of the military is 
vested in Congress and the Executive, and that it is not 
for the courts to establish the composition of the armed 
forceso But constitutional c1uestiuns that arise out of 
military decisions regarding the composition of the armed 
forces are not committed to the other cuonliuate branches 
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of government. Where it is alleged, as it is here, that 
the armed forces have trenched upon constitutionally guar­
anleed rights through the promotion and selection process, 
the courts are not powerless to act. The military has not 
been exempted from constitutional provisions that protect 
the rights of individuals. Parker v. Levy, 417 U.S. 733 
I l ~7 4 J. JL is precisely the role of the courts to deter­
mine whether those rights have been violated. Dillard v. 
lfruwu, 652 F.2u 316, 320 ( 3d Cir. 1981). 

We note that Emory's current inactive status is not 
a bar to the district court fm;hioning so.me relief if it 
determines that his claims are indeed meritorious. See 
Dille!J u. Alexanda, IJ03 Jt'.2d at 925. In Dilley, suit was 
Lrought by Army ReSt-rre officers who had been released 
u ·,n, .. e:> . ..: cl.;:y Lccc.1t.;.:,c:: tl-,c-,r .had twke bc:en JJa:i:-i'd 
,,,..:r f.,r ;,rurr.,:,:iuI,. Tt,c uifi.:t:r:; <:umj1lainc:J that the:: pro-
11,uliun .st:itctiun boards were in viulation of applicable 
:-tatutes and regulations because they did not include an 
a11propriate number of reserve otlicers. Judge MacKinnon, 
writing fur this court, contluded that the officers were 
entitled to be reinstated to active duty and to be con­
sidered again by promotion selection boards constituted 
in accordance with applicable statutes a111l regulations. 
/d. at 916. Unlike the awella11ts in [)ilfry, Emory vol­
untarily chose to remove himself from active status. That 
fad, however, dues nut ull'cct the ju:,ticial,ilily of duirnecl 
constitutional violatious that preceded his decision to 
retire. 

We express no view on the merits of Emory's claims. 
We simply hold that cli~mbsal of his complaint for want 
of subject matter juri~<liction was error. Accordin~ly, we 
re\·erse and remand I he case tu the district court for fur­
ther proceedings consistent with this opinion. 

) 
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In re John DEMJANJUK, Petitioner. 

"· 
Honorable Edwin MEESE. Uniled Stales 

Allorney General, and Honorable 
George Shultz. Secretary o( Slate, Re, 
spondents. 

No. 86-5097. 

United Stales Court of Appeals, 
District of Columbia Circuit. 

Feb. 27. 1986. 

As Amended March 7, 1986. 

Petitioner so1111;ht writ of habeas cor­
pus. immediate hearing, and stay of execu­
tion of extradition warrant. The Court of 
Appeals. Bork, Circuit Judge, held that: (I) 

peticioner seeking stay of execution of ex­
tradition warrant to Israel on basis of the 
International Convention on the Prevention 
and Punishment of lhe Crime of Genocide 
failed to establish that implementing legis­
lauon necessary to give effect to provisions 
of che Convention had been enacted, and 
thus , the Convention was not applicable; 
(2) even if the Convention were in t'ffo,•t, 
extradition of petilioner was granted on 
basis of murder charges rather than geno­
cide. and lhus, the Convention would nol 
affecc extradition; and (3) petitioner fail,·il 
to demonstrate likelihood of success on 
merits, and thus, s tay of execution of ex­
tradition warrant was unjustified. 

Request denied. 

I. llabe1u Corpus ~411 
Generally, circuit judge has jurisdiction 

lo grant writ of habeas corpus only if peti­
tioner·s immediate custodian is localetl 
within circuit. 

2. Habeas Corpus ~ -II! 
The Court uf Appeals would ,ledine Lo 

transfer application for writ of habeas cor­
pus by petitioner seeking stay of execution 
of extradition warrant, where it was abso­
lutely clear from application that applicant 
was nut entitled 10 award of wril, and 

applicant faced imminent extradition to Is­
rael. 28 U.S.C.A. § 2241(b); F.R.A.P.Rule 
22 note, 28 U.S.C.A. 

3. Habeu Corpua e:>48 
Under general rule that circuil judge 

has jurisdiction to grant writ of habeas 
corpus only if petitioner's immediate custo­
dian is located within circuit, the United 
Slat.es Attorney General would be treated 
as custodian of petitioner who was in custo­
dy of United States marshal in a confiden­
tial location, so lhal jurisdiction would lie in 
the District of Columbia Circuit and in no 
olher jurisdiction. 28 U .S.C.A. § 224 l(a, 
b). 

~- Habeaa Corpus e:>103 
Habeas corpus petitioner seeking stay 

of execution of extradition warrant to Isra­
el on basis of the International Convention 
on the Prevention and Punishment of the 
Crime of Genocide failed to establish thal 
implementing legislation necessary to give 
effect lo provisions of the Convention had 
been enacted, and thus, lhe Convention was 
not applicable. 

5. Extradition and Detainera e-2 

Even if it were assumed that imple­
menting legislation had been enacted, the 
International Convention on the Prevention 
and Punishment of the Crime of Genocide 
would not ha,·e been in effect at lime peti­
tioner sought stay of execution of extradi­
tion warrant on basis of the Convention, in 
light of re11u1rement that instrument of rat­

ification he deposited with the Secretary 
(;eneral of the lJ niteil States and that the 
Convention would become effective on 90th 
day following deposit of such instrument. 

6. l:!:xtradition and l>etainera <3=>5 

Even if the International C.,onvenlion 
on the Prevention and Punishment of the 
Crime of Genocide were in effect, the Con­
vention would not affect extradition of peti­
tioner, where extratlitiun of petitioner to 
Israel was i;-ranted on basis of murder 
charges rather than genocide. 18 U.S.C.A. 
§ 3184. 

( 

DEMJANJUK "· MEESE 1115 
CII• u 7114 F .ld II H (D.C. Cir. 19161 

7. ll~hus Corpus e:>70 
In order to grant request for stay of 

e,·p,•ution, court must find that habeas cor-
1'"'' petitioner made strong showing on 
1111, its, that, absent immediale relief, peti­
ti,,111er will suffer irreparable harm. that 
nt 11, ·• parties would not be substantially 
h,m11ed by issuance of stay, and lhat public 
iutnest supports issuance of stay . 

t!. 1111l,eaa Corpus cZ->70 
Even if extradition to Israel of habeas 

1·orpus petitioner charged wilh having mur­
tkr -·d tens of thousands of people would 
'I" ,lify as irreparable harm, petitioner 
f:11 k •I to demoustrate likelihood of success 
011 rnerits, anti thus, stay of execution of 
,·xtradition warrant was unjustified. 

.l,1l111 J. Gill was on lhe petilion for writ 
of habeas corpus. 

Bdore BORK, Circuit Jutlge. 

Opinion filed by Circuit Judge BOHK. 

RORK, Circuit Judge: 

r,,titioner John Demjanjuk seeks a writ 
,.f habeas corpus, an imme,liate hearmg, 
a111l a slay of execution of an extradition 
"arr.mt. [)emjanjuk has heen certified as 
••xtraditable to the State of Israel pursua111 
tn an extradition trealy between the United 
St.ates and Israel and is currently in the 
,·uswdy of United States Marshals, on be-
1,alf of the Attorney General of lhe United 
States, at a location unknown to his attor­
rwys. 

- ·1Jemja'i1juk claims that the Senate's re­
n~nt advice and consent to the ratification 
.,f the International Convenlio~ on the Pre­
,·ention and Punishment of the Crime of 
t ;t'nocide (Genocide Convention) served to 
amend the extradition treaty and thereby 
nut.led the several decisions .of the United 
;-;tales District Court for the Northern Uis-

1. The C3St'S dealing with lhe cxt radi11on or pcti-
11onier ; ire /h!m1an1ulc. 11. Petrovskv, til2 F.Supp. 
571 tN .0 .0hto), atf'd. 17h F.2t.l 571 t61h Cir. 
1985), ,·err. ,lemed, - tJ.S. •- , !06 S .C l. 1198, 
:,t9 I .l:<l.2J 3 I .2 l l'IK6); /n ,,. /; c1radium1 of John 
f),•m1a111uk, t>I! F.Supp . 5~~ (N .0 .0luo IQ85); In 
rt J:xtradiuon of John /Jem1t111,uJ.:.. 60] F.Supp. 

trict of Ohio and the United States C,0urt of 
Appeals for the Sixth Circuit which certi­
fied petitioner as extraditable to Israel.' 
The Gen~ide Convention, however, is not 
yet in effect in the United States. Even if 
it were in effect. Demjan111k is not bemg 
extradited for the crime of genocide. The 
petition for a writ of habeas corpus and the 
request for a stay and for an immediate 
hearing must, therefore, be denied. 

I. 
(II The jurisdiction of a judge in this 

circuit lo entertain this petition must be 
addressed at the outset. 28 ll.S.C. 
§ 224 l(a) (1982) proV'ides: ''Writs of habeas 
corpus may be granted by the Supreme 
Court, any justice thereof, the district 
courts and any circuit judge within their 
respective jurisdictions." The gemmll rule 
is that a circuit judge has juris,;iction to 
grant a writ of habeas corpus only if the 
petitioner's immetliate custodian is located 
within the circuit. Braden 11. :10th Judicial 
Circuit Court of Kentucky, 410 U.S. 484, 
494-95, 9:1 S.CL 1123, 1129, :15 L.Ed.2d 443 
0973). Pursuant to 28 U.S.C. § 2241(b) 
(1982), a circuit judge may decline to enter­
tain lhe habeas petition and may transfer 
the application for hearing and determina­
tion to the appropriate district court. 

(21 Although transfer to the district 
court is the usual practice. Fcd.R.App.P. 
22(a) advisory committee notes, I decline to 
transfer this application. Berause it is ab­
solutely clear from the application that the 
applicant is not entilled to an award of the 
writ and a hearinK is therefore not re­
quired, transfer would serve no purpose. 
Transfer would he particularly inappropri­
ate in lhis rase given the imminence of 
petitioner's extradition to Israel. 

(3) Demjanjuk is in the custody of a 
Uniwd States Marshal. in a confidenLial 

1468 (N .D.llhiol. dismis,;ed, 762 F.2d !012 (61h 
Cir . I q35 ): In rr 1-:.Xtraditwn 11/ ldhn Dem1an1ut. 
60.1 !'Supp. 1-it>l (N .O.llhiu 1984), United States 
v. /Jem1an1"*- ~18 !' .Supp. IJt.2 (N.O.Ohro 
1981). a/f'J. t,80 F~d .12 (61h Cir.). cert. denred, 
~W ll.S. 1016. 101 S.CI. ~47, 74 L.t::d.Zd 602 
(1982). 
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location. This means that petitioner's at­
torneys cannot be expected to file in the 
jurisdiction where petitioner is held. It is 
impracticable to require the attorneys to 
file in every jurisdiction, and it would be 
inappropriate to order the whereabouts of 
the petitioner made public. Yet it is essen­
tial that petitioner not be denied the right 
t.o petition for a writ of habeas corpus. A 
justice of the Supreme Court, of coune, 
has nationwide jurisdiction over habeas cor- . 
pus petitions, but requiring all such peti­
tions to be filed in the Supreme Court could 
produce inconvenience for the memben of 
that Court and, in any case, transfer t.o the 
district court is t_he normal practice because 
of the potential necessity of a hearing. 
Thus, short of concluding that Demjanjuk's 
application must be considered by a Su­
preme Court justice, I think it is appropri­
ate. in these very limited and special cir­
cumstances, to treat the Attorney General 
of the United States as the custodian. Jur­
isdiction will therefore lie in the IJ.C. Cir­
cuit and in no other jurisdiction. Should it 
become known that petitioner is held in a 
jurisdiction other than this one, a judge of 
this circuit would be divested of jurisdic­
tion. There is an analOKY to the jurisdic­
tion accepted here: a dis trict court may 
take jurisdiction of a habeas t'laim whne 
the petitioner is held abroad in the custody 
of the United St.ates and there is thus no 
forum where the imrnt>diate custodian is 
located. See E'.c pa,-/e Hayes, 414 U.S. 
1327, 94 S.Ct. 23, :18 L.Ed.:!d 200119731 /µer 
Douglas, J ., on aµplication for writ of habe-
as corpus}; see also P. Bator, I'. ~ishkin, 
D. Sha1,iro & H. Wechsler, Harl & Wech ­
sler's The Federal Courts and /he J,i•deral 
System 359 n. 52 (2d ed. 1973) /"It would 
thus appear that it has been ,Jecided ... 
that at least a citizen held abroad 1,y feder-
al authorities has access to the writ in the 
District or Columbia."). 

If "it appears from the application that 
the applicant or person detained is not enti­
tled" to a writ of habeas corpus, 28 U .S.C. 
§ 2243 11982}. the petition may be denied. 
Otherwise, the judge must "forthwith 
award the writ or issue an order directing 
the respondent to show cause why the writ 

.. ( 

should not be granted" and thereafter set a 
hearing. Id. As the analysis below dem­
onstrates, petitioner is not entitled t.o a writ 
of habeas corpus. 

II. 
Petitioner alleges that the International 

• Convention on the Prevention and Punish­
ment of the Crime of Genocide, "to which 
the United States will soon become a par­
ty," "has, or will soon, effectively amend 
the United States-Israel [Extradition] Trea­
ty." Petition for Writ of Habeas Corpus at 
fll 4, 6, Demjanjuk v. United States, 784 
F.2d 1114 (filed 1986). This allegation con­
cerning the effective date of the Convention 
is rather equivocal. It is clear from other 
materials, however, that the Convention is 
not presently 1n effect. 

I 41 In giving its advice and consent, the 
Senate specifically conditioned ratification 
of the Genocide Convention on the enact­
ment of implementing legislation: "Ill. 
The Senate's advice and consent is subject 
lo the following declaration: Thal the Pres­
ident will not deposit the instrument of 
ratification until after the implementing 
lel(islation referred to in Article V has been 
enacted." 132 Conl(.Rec. S!378 /daily ed. 
Feb. 19, 1986). Article V of the Genocide 
Convention requires the enactment of "the 
necessary legislation t.o i:ive effect t.o the 
provisions of the . . . Convention." The 
Report of the Senate Committee on Foreign 
Relations plainly stat.es that the above dec­
laration was intended to "reinforce[ ) the 
fact that the Convention is not self-execu­
ting." Staff of Senate Comm. on Foreign 
Relations, 99th Cong., Isl Sess., Report on 
Genocide Convention 26 (Comm.Print 
1985). Petitioner has not demonstrated nor 
have I determined that the necessary im­
plementing legislation has been enacted. 

I 5 I But even if it is assumed that the 
implementing legislation has been enacted, 
the Genocide Convention would neverthe­
less not yet be in effect. Article XI of the 
Convention requires that the instrument of 
ratification or accession be deposited with 

( .. "" . 

m;MJANJl!K v. MEl-:SE 1117 
Cl<••• 714 F.ld 1114 (O.C. Cir. 1-1 

If., , Secretary General of the Umted Na- "persons shall be delivered up ... for pros­
t,,111s. Article XIII provides that the Con- ecution when they hove been charged with 
, , ,, I.ion becomes effective "on the ninetieth ... any of the followmg offenses: I. Mur -
11:tv following the deposit uf the instrument der . . .. 3. Malicious wounding; inflicting 
uf ratification or accession." The Secre- grievous bodily harm." 612 F.Supp. at 559. 
tary General is thereby provided with time In this case, Israel charged petitioner "with 
10 .-irculate the new instrument to the oth- having 'murdered tens of thousands of 
er µarties to the Convention and provide Jews and non.Jews' while operating the 
nnllce of the conditions attached to the new gas chambers to exterminate prisonen at 

Treblinka . . . and that the acts charged 
were committed 'with the intention of de­
stroying the Je~ish people and to commit 
crimes against humanity.' " Demjanjuk v. 
Petrovsky, 776 F.2d 571, 578 (6th Cir.19851. 
Although these•allegations would certainly 
appear sufficient tp support a charge of 
genocide, " the United States Attorney 

111tification. Report 011 Genocide Conl't'n­

/11Jn, supra, al 14. The Senate voted t.o 
r.'lify the Convention on February 19, 
J!lli6. Thus, even had the implementing 
hiislation been simultaneously enacted on 
February 19, 1986, the G,mocide Conven­
tion would no~ be in effect until mid-May. 

Ill. 

(61 The Genocide ConvPnlion, if it Wt>re 
1,, pffect. would, in any i,vent. provide no 
support for petitioner's habeas aµplication. 
Tl,e Convention cannot override a µretxisl­
ing extradition treaty when extradition was 
Mt gr,rnted on the basis of allegations of 
i-:•·m,cirle. The district court authorize,! ex­
t r:11.lition of Demjanjuk pursuant to the 
C 'nm·ention of Extradition b·etween the 
t ;,,n•rnment of tht' ll111ted States of ,\mer­
ira and the Government of the St.ate of 
l!,r;uil, Dec. 10, 196.!, 14 lJ .S.'f. 1717, T.I. 
,\ S. No. 5fi6 ("Extradition Treaty"!. IJn­
ol,•r 18 U.S.C. ~ ;1)84 (l!J8.!). the Extradition 
TrPaty aµplies once the district court finds, 
111ter alia. that the rt>4uesting country has 
j11risdiction to try the crime alleged. The 
1l•strict court found that Israel has jurisdic­
t inn to try the petitioner for murder under 
tlw international law doctrine of "universal 
J11risdirtion." In re E'.ctradition of John 
/J,•m1anjuk, 61.! ~'.Supp. 544. !i58 (N.D. 
1 lhio 1985}. Petitioner claims that the jur­
, ,dictional requirements under the Geno­
cide Convention are more restrictive and 
divest Israel of jurisdiction over this case, 
lhus rendering the extradition illegal. 

Petitioner could argue that extradition is 
sought in order that he be tried for geno­
nde and that the Genocide Convention su­
persedes or modifies the Extradition Trea­
ty . Neither of these cont.ent1ons survives 
,;11a lysis. Under the Extradition Treat}·, 

has re11uest.ed Demjanjuk's extradition only 
for the crimes of murder, manslaughter 
and malicious wounding; inflicting griev­
ous bodily harm." and the distnct court 
found "that Israel seeks Demjanjuk 's ex­
tradition for trial on charges of murder, 
pursuant to sections lib! and 2(0 of the 
Israeli ~tatut.e, and that those charges are 
recognized as crimes under Article 11 of the 
Treaty .'' 612 F.Supp. al 560. lmleed, the 
district court noted "that [)emja,11uk is non· 
extraditable for any of the other charges 
include,! in the [Warrant Re11uest and Ar· 
rest Warrantj." Id. 

Until the United States and Israel amend 
the 1::xtradition Treaty to include the crime 
of genocide and make genocide a crime 
under their respective domestic laws, geno­
cide ,loes not provide a basis for extradi­
tion. The Convention rloes not purport to 
interfere with exlr.tditions for lesser in­
cluded, o, different, offenses 1mr.1uanl to 
pre-ex.isling ex.tradition treaties. Rather, it 
provides guidelines when extradition for 
genocide is sought. 

In short, the Genocide Convention does 
not affect the extradition of petitioner. 
Since genocide is not the basis for this 
extradition, the Genocide Convention, even 
if it were now law, would be irrelevant. 

IV. 
17, Ill Petitioner also re4uest.s a stay of 

execution of the extradition warr.rnl. In 
order to grant a stay re11uest, I must find 

WIIIIIII 
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that petitioner has made a strong showing 
on the merits, that absent immediate relief 
petitioner will suffer irreparable hann, tha~ 

, other parties would not be substantially 
harmed by the issuance of a stay, and that 
the public interest supports issuance of a 
stay. See Virginia Petroleum Jobbers As• 
1ociatio11 v. FPC, 259 F.2d 921, 925 (D.C. 
Cir.1958); see also Cuomo v. ·United 
Statea Nuclear Regulatory Commisaion, 
772 F.2d 972, 974 (D.C.Cir.1985); WMATA 
v. Holiday Tours, hie., 559 F.2d 841, 843 
(D.C.Cir.1977). While the imminent extra­
dition of petitioner to Israel may qualify as 
a threat of irreparable harm, petitioner, as 
shown ahove, fails to demonhtrate a likeli­
hood of success on the merits. A stay of 
the execution of the extradition warrant is 
therefore unjustified. 

V. 
Petitioner has failed lo demonstrate that 

he is entitled lo the relief requested. The 
Genocide Convention is not in effect, and 
were it in effect, it would be irrelevant to 
the extradition in question. Petitioner's re­
quest for a writ of habeas corpus and for a 
hearing and stay are, therefore, denied. 

w.._ ___ _ 
0 t ur ■UNIII\TUIM 

r 

ARROW AIR. INC., Petitioner, 

v. 

Elizabeth Hanford DOLE, Secretary of 
Transportation, Respondent. 

Professional Aasociation Travel Servires, 
Inc., Rich International Airways, Inc., 
Spantax, S.A .. and United Airlines, Inc., 
lntervenon. 

No. 8t-H38. 

Appeals, Markey, Chief Judge, sitting by 
designation, held that: (l) the CAB action 
was interpretative, rather than substantive 
and (2) action was reasonable. • 

Affirmed. 

I. Aviation ~IOI 

Evidence was sufficient to find that 
action of CAB was an interpretation of 
existing regulations requiring paymenta by 
charter carriers for passenger retum trips, 
rather than a new rule making, when it 
served primarily to remind carriers of re­
peatedly articulated preexisting duty, pro­
vided sufficient, reasoned analysis of regu­
lations as shown by purpose and legislative 
history and consistent policy of protecting 
passengers and administrative and prac­
tical impact did not serve to create any new 
law, rights or duties. Federal Aviation Act 
of 1958, § Hl06, as amended, 49 U.S.C.A. 
§ 1486; 5 U.S.C.A. § 553(b, c). 

2. Aviation -101 

Civil Aeronautics Board interpretation 
of regulations lo require that chaner carri­
ers provide return trips to passengers for 
which passengers have paid, regardless of 
sutus of payments by chart.er operator, 
was not unreasonable in light of Board's 
elaborate prepayment and escrow provi­
sions, double tiered regulatory scheme and 
reasonable explanation. 5 U.S.C.A. 
§ 553(b, cJ. 

Petition for Review of an Order of the 
Civil Aeronautics Board. 

O.D, Ozment, with whom Lawrence D. 
United States Court of Appeals, 

District of Columbia Circuit. 

Argued Sept. 24, 1985. 

Decided Feb. 28, 1986. 

Wasko, Washington, D.C., was on the brief, 
for petitioner. 

As Amended April 30, 1986. 

Charter air carrier challenged Civil 
Aeronautics Board statement of regula­
tions requiring carrier to provide return 
transportation for passengers who ha,J paid 
for return transportation. The Court of 

Alice Owens, Ally., Dept. of Trans., 
Washington, D.C .. of the Bar of the Su­
preme Court of Alabama. pro hac vice, by 
special leave of Court, with whom J. Paul 
McGrath. Asst. Atty. Gen., Cathenne G. 
O'Sullivan and Edward T. Hand, Attys., 
Dept. of Justice, Kenneth N. Weinstein, 
Deputy Asst. Gen. Counsel and Robert D. 

ARROW AIR. INC. "· DOLE 1119 
Ch• u 7M f .id 1111 10.C. Cir. 19861 

Y0111•1: . 1 tty_, Dept. of Trans., Washington, of their members. Su EOR-348 and 
D.C .. ,_.. ,,.on brief, for n•spondenl. Thom- SPDR-64, 4:J Fed.Reg. 11,215. 11,215--16 
as I, t:.,_;- . Atty., Dept. of Trans., Washing- (March 17. 1978> 
ton. I' ' . ,.Jso entered an appearance for re· CAB expenmentetl with new rharter 
spor-•i, ,,1. packages in the late 19fi0s and 1•arly 1970s, 

II .• ,I S. Boros, Gary 8 . Garofalo and applying restrictions int.ended "not only to 
Aar•·" I 1;oerlich, Washington, D.C., were maintain a legally sufficient distinction be-
on t • for intervenors, Rich Intern. Air· tween charter and scheduled operations, 
wa1 • and Spanl.lx, S.A. but to protect scheduled carriers from the 

K, · rh Berlin, Washington, O.C .. was threat of excessive diversion of traffic to 
on f.. for intervenor, United Airlines, Inc. the new services." Id. at 11216. Because 
Joh,, Keys, Jr .. Washington. D.C .. and those restrictions proved onerous, unpop-
SI.I-J -1" n P. Sawyer, Bentonville, Ark., also ular. and largely unsuccessful, CAB grad· 
entrfl••I :1ppearances for intervenor, United ualiy "liberalized" its regulatory policies. 
Air1' ·w,, Inc. 

1,1 • ,. A. Silverstein, Washin11:ton, D.C .. 
wa,, ,.,, brief, for intervenor, Professional 
As~· ,, Travel Service, Inc. 

B, r11re WRIGHT and GINSBURG, Cir· 
cuit Judges. and MARKEY.' Chief Judge, 
IJn,tP.d States Court of Appeals for the 
federal Circuit. 

Ol'inion for the Court filed by Chief 
JwtJe MARKEY. • 

MARKEY, Chief Judge: 

Arrow Air, Inc. (ArrowJ petitions for re· 
vi,•w of Civil Aeronautics Board (CAB) "ln­
t<•rpret.ation of • Regulations Concern mg 
l'annenl to IJirect Air Carrier1s)," ER-
1 :,x7 and SPR-194 (ER-1387), ado1,t.ed and 
m:11le eHective August 17, 1984. See 49 
F1·d Heg. 33,436 (Aug . .!3, 19!!4J. 1 We af­
firm . 

I. BAl"K<;tUJIIND 

A. The Regulatory Background 

Durin1:- the 1950s and 1960s, charter ~ 
travel was limited almost exclusively lo 
ml'rnbers of "affinity groups," organiza­
', -,is permitted to charter aircraft for out• 
, •, :ether back-together (pro rat.ii transport 

• Si11mg by designation pursuant 10 28 U.S.C. 
~ 291(•1 ( 1982). 

I. CAD, 1he originally named respondent in 1his 
t asc. ceased to <'JUSI on January I , J 985 by 
opcrauon of 1hc federal A-.anon Act of 1958, 
49 U.S.C. § IJOI ,r ieq. . as amended by 1he 
Airline Dcregula11011 Act of 1978. 92 Slat. 1705, 
;mi.J 1hc Civil Acronaullcs Board Sunset Ace of 

The first authorized "nonaffinity char· 
ter" (I nciusive Tour €:harter) required a 
seven-day stay and purchase of ground ac· 
cornmodations. Id. The second ("Travel 
Group Charter"), authorized in 1972, did 
not require a minimum-stay. CAB contin­
ued to require seat purchases 60 days be­
fore departure and a complex pricing for· 
mula. Id. Other innovations included the 
"One-stop-inclusive Tour Charter" in 1975 
and the "Advance Booking Charter" (air· 
only) in 1976. Id. at 11.217. 

As part of its 1972 charter reform. CAB 
promulgated proposed amendments to its 
economic regulations. The amendments of 
interest here required that direct air carri· 
ers (carriers), before performing one leg of 
a round-trip charter. "must require full 
payment of the tobl price or the po~ting nf 
a satisfactory hond for full payment." S,,., 
EDR-223, 37 Fed .Reg. 5,826, 5,826 (March 
21. 19721; 14 C.F.R. §§ 207.13(b), 208.:12(e), 
212.IH(b) and 21414(bl 11!1721. CAB's stat· 
ed purpose was to prevent passenger 
stranding: 

With the increase in the number of 
persons traveling abroad on charter 
trips, there have been instances in which 
persons participating in U.S.--originating 

1984. 98 Stat . 1703 (Sunset Act). Under SKtion 
12(e) of rM Sunset Ac1, 49 U.S.C. § 1556(eJ. a 
suil 10 which CAB is a pany and relating 10 a 
transferred CAB funwon "shall be conlinu,cd 
wilh lhe he•d of 1he federal agency lo which the 
funcuon is 1rans(errcd... Accordingly. 1hc Scc­
rc1ary of Transporra11on fSct.:retary) is substilul• 
cd for CAR as respondent. 
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amonr: Lous right-wing groups as "drift- that falsity are matters for a jury to deter­
ing" (a statement we have disposed of in mine. Allegation 19, the illustration sug­
the context of another allegation earlier, gesting that Carta emulated Hitler, and 
.,ee page 1572, .mpral, asserted that Carlo allegation 29, that Carlo joini•d the singing 
"organized and promoted the Joint Council of "Hitler's 'Horst Wessel Lied'" and deliv­
for Repatriation. What he meant by 'repa- ered a speech in an attempt to emulate 
triation' was the forced deportation of all Hitler's style and charisma, were based 
• blacks to Africa." The published sources solely on the True article. There is no 
relied upon by defendants support the as- other evidence that Carlo emulates Hitler 
sertion that Carto created this organiza- in appearance or in action, allegations the 
lion, and that its purpose w:IS to "send[ J jury could find to be defamatory. 
American blacks back to Africa." They do 
not establish, however, that the proposal 
envisioned "forced deportation''-in fact, to 
the contrary, one of them asserterl that 
Carto (overtly at least) only sought "volun­
tary" repatriation. While the latter tletail 
reduces not at all the repugnant racism of 
the scheme, it is possible to be a racist 
without being guilty of the quite separate 
fault of advocating the forced deportation 
of United States citizens. It is the distinc­
tion between the actions of White Citizen 
Councils, during the worst days of the civil 
rights struggle, in subsidizing bus fares 
for blacks willing to emigrate from the 
South, and the action of groups such as the 
Ku Klux Klan in driving blacks nut by 
physical force. As far as racism is con­
cerned, there is no distinction hetwPen the 
two, but the latter contains an atlditional 
and quite distinct repugnancy. Since the 
published sources referred to by the de­
fendants not only do not establi~h this 
point but to the contrary assert that Car­
to's scheme was formally for ·•voluntary" 
repatriation, we think it is a jury •1uestion 
whether this allegation, if false. was made 
with actual malice. 

(151 We find that a jury could reason­
ably conclude that defamatory st.at.cments 
based wholly on the Tn,e article were 
made with actual malice. That article was 
the subject or a prior defamation action 
which was settled to t.:arto's satisfaction, a 
fact likely known to nermant's crlitors. if 
not Berman!.. Whet.her the particular 
statements relied on were false and wheth­
er the appelfees were act.ually aware of 

[161 We turn next to the five allega­
tions based solely upon the conversation 
with Robert Eringer: 

13. Statement that Carlo "condueL,; his 
business by way of conference calls 
from a public telephone," which ar­
guably suggests criminality; 

14. Claim that in 1968 a Carlo front 

17. 

27. 

organization "used a direct mail 
blitz to support G. Gordon Litldy's 
Congressional campaign in New 
York" (since Liddy was later con­
victed of felony in connect.ion with 
political activities, the allegation 
could he considered clefamat.oryt; 

Illustration showing f;arto secretly 
observing prns11ecti\'e t'mployees 
through a one-way mirror; 

One-way mirror allegat.ion, in text; 

Claim that a lead story in an issue 
of The Spot/1ghl was a tot.al hoax. 

We find that a jury coulcl reasonably con­
clude that Hermant macle I lll'se allegations 
with a disr,•gar,I for their truth or falsity 
that constitutt•cl actual rnulice. For one 
thing, there is only Bermant's word for the 
fact that Eringer ever saicl anything that 
supports the statements. The same was 
true for the statements, ,liscussed earlier. 
attributed to Bartell anrl Suall-but as we 
nnte,J. s,•e pages l:i7fi-l!i77, .rnpm, those 
indivicluals wen• present at known locations 
in this country and couftf have lwen depost><l 
l,y the 11Iaintirfs. whert•as the mysterious 
Mr. Eringer was thought to l,e somewhere 
in England. Moreovt•r, Bermant's clealings 
with Eringer ,lisplay a much lesser degree 

)~\ 
.. , 

DRONENBUR(; v. ZECfl ) 

Clfe u 746 F.ld 1579 1191141 rtorns·e . n.ard 
nf care, despite the scurrilo!ls allegations Stephen V. 

1519 

Graff and 
D.C., were for which he is the sole ~ource. Bermanl Calvin Steinmetz, Washington. 

not only rlid not inquire how Eringer came 
lo know these details of Cart.o's operations; 
lui never even looked the unknown Eringer 
in the eye until after the story was puhlish­
e•I. but spoke to him only once over the 
t,,fephone. Anderson admits that he did 
n<it care whether Eringer was reliable. 
These actions came close to the hypotheti­
t·:il case of actual malice the Supreme 
Court described in St. Amant: a story 
"based wholly on an unverified anonymous 
telephone calf." 390 U.S. at 732, 88 S.Ct. 
al 1326. Eringer was identified by name, 
but he was in all other respects unknown to 
the appelfees. These allegations, which de­
f cndants claim were based solely on Ering· 
,·r's assertions, should have gone t.o the 
jury. 

We affirm the District Court's grant of 
,mmmary judgment as lo all claims of defa­
mation except those addressed in Part V of 
I I ,is opinion. As lo the latter, we reverse 
and remand for further proceedings con­
sisl.t>nt with this opinion. 

So ordered. 

·------... O l 11, NUMlfl \Y\lUil 
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.James L. DRONENBURG, Appellant, 

v. 

Vice Admiral Lando ZF.CH. Chief or 
Naval Personnel, et al. 

No. 82-2304. 

United States Court of Appeals, 
District of Columbia Circuit. 

Nov. 15, 1984. 

Appeal from the United States District. 
Court for the District of Columbia tCivil 
,\dion No. 81--00933), Oliver Gasch, Judge. 

on the su~gestion for rehear111g en bane 
filed by appellant. 

Charles Lister and Margaret R. Alexan­
der, Washington, D.C., were on the sup­
porting petition for amicus curiae the 
American Civil Liberties Union of the Na­
tional Capital Area. 

Abby R. Rubenfeld, Evan Wolfson, Sar­
ah Wunsch aml Anne E. Simon, New York 
City, were• on the joint brief of amicus 
curiae LAMBDA Legal Defense and Edu­
cation Fund, Inc., el al., in support of the 
suggestion for rehearing en bane. 

Before ROBINSON, Chief Judge, 
WRIGHT, TAMM, WILKEY, WALD, 
MIKVA, EDWAIWS, GINSBURG, BORK, 
SCALIA and STARR, Circuit Judges. 

ORDER 

On Appellant's Suggestion for 
Rehearing En Banc 

PER CURIAM. 

The Sugge~tion for Rehearing en bane 
of Appellant. and the briefs amici curiae 
in sup1mrt thereof, have heen circulated to 
the full Court and a majority of the judges 
in regular a~tive service have not voted in 
favor thereof. On consideration of the 
fo~egoing, it is 

ORDERtD. liy the Court, ,rn bane, that 
the aforesaid Suggestion for rehearing en 
bane is ,lenied. 

Opinion dissenting from denial of sug­
gestion to hear case en bane filed by Chief 
Judge SPOTISWOOD W. ROBINSON, Ill, 
and Circuit Judges WALD, MIKVA and 
HARRY T. EDWARDS. 

Statements of Circuit. Judges GINS­
BU Rli and STARR are attached. Also at• 
I.ached is a statement of Circuit Judge 
BORK, joined by Circuit Judge SCALIA. 
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SPOTI'SWOOD W. ROBINSON, III. 
Chief Judge; WALD, MIKVA and HARRY 
T. EDWARDS, Circuit Judges, dissenting 
from denial of suggestion to hear case en 
bane: 

We would vote to vacate the decision of 
the panel and to rehear the matter before 
the court en bane. This is a case of ex­
treme importance in both a practical and a 
jurisprudential sense. For reasons dis­
cussed below, we do not think that Doe v. 
Commonwealths Attonrey, 425 U.S. !IOI, 
96 S.Cl. 1489. 47 L.Ed.2d 751 (1976), a/J'g 
mem. 403 F.Supp. 1199 (E.D.Va.1975), is 
controlling precedent here. Moreover. we 
are deeply troubled by the use of the pan­
el's decision to air a revisionist view of 
constitutional jurisprudence. 

The panel's extravagant exegesis on the 
constitutional right of privacy was wholly 
unnecessary to decide the case before the 
court. The ratio decidendi of the panel 
decision is fairly well stated in the last 
paragraph of the opinion. Jurists are frl'e 
to state their personal views in a variety of 
forums, but the opinions of this ruurt are 
not proper occasions to throw rlown v;aunt­
lets to the Supreme Court. 

We find partkularly inappropriall' the 
panel's attempt to wipe away stelectcd Su­
preme Court decisions in the name of judi­
cial restraint. Regardless whether it is the 
proper role of lower federal l'ourls to "cre­
ate new constitutional rights," Dronf'11-
burg v. Zech, 741 F.2d 1388. at 1:1!16 (O.C. 
Cir.1984), surely it is not their function ·10 

conduct a general spring cleaning of consti­
tutional law. Judicial restraint begins at 
home. 

We object most strongly, however, not to 
what the panel opinion does. but to what it 
fails to do. No matter what else the opin­
ions of an intermediate court may properly 
include, certainly they must still apply fed­
eral law as articulated by the Supreme 
Court, and they must apply it in good faith. 
The decisions of that Court make clear that 
\he constitutional right of privacy, whatev­
er its genesis, is by now firmly established. 

An intermediate judge may regret its pres­
ence, but he or she must apply it diligently. 
The panel opinion simply does not do so. 
Instead of conscientiously attempting to 
discern the principles underlying the Su­
preme Court's privacy decisions, the panel 
has in effect thrown up their hands and 
decided to confine those decisions to their 
facts. Such an approach to "interpreta­
tion" is as clear an abdication of judicial 
responsibility as would be a decision up­
holding all privacy claims the Supreme 
f' ourt had not expressly rejected. 

We find completely unconvincing the 
suggestion that Doe v. Commonwealth:, 
Attorney controls ·this case. In Doe, the 
Supreme Court affirmed without opinion a 
three-judge dlstrict court's dismissal of a 
pr-nforcement constitutional challenge to 
a state criminal statute. Dronenburg, by 
contrast, challenges the constitutionality of 
his discharge pursuant to a military regula­
tion not expressly authorized by statute. 
To hold Dronenburg's claims hostage to a 
one-word summary affirmance disregards 
the well-established principle that such a 
disposition loy the Supreme Court decides 
the issue hetwPen the parties nn the nar­
rowest possible v;rounds. See Jfandel l'. 

Bradlf'.1/, 4:12 U.S. 173, 176-77, 97 S.Ct. 
2238. 2240-41, ii3 L.Ed.2rl l!J!I (1977) C!'er 
curiaml; Fu.mri , •. Slf•i,rb,•rg. 41'.J 11.S. :J7'.J, 
:191-!12. !15 S.Ct. r,:1:1, 540-11. -12 L.Ed.2d 
!i21 (l!l7!i) (Burj!er. C.J.. concurringl. 
Jlloreover, the Court has clearly indicated 
that the Due issue remains open. See Car­
ey t•. Populatio11 Sen,jces International, 
431 U.S. 678. 688 n. 5, fi94 n. 17, !17 S.Ct. 
2010, 2018 n. 5, 2021 n. 17, ii2 L.Ed.2d 675 
(I 977) ("(T)he Court has not definitively 
answered the difficult question whether 
and to what extent the Constitution prohib­
its state statutes regulating [private con­
sensual sexual! behavior among adults."); 
New York ,,. Upli11ger. - V.S. --, 104 
S.Ct. 2332. 81 L.Ed.2d WI (1984) (dismiss­
ing certiorari as improvidently granted). 

Even were we convinced by Judge Gins­
burg's well-intentioned attempt to justify 

mmNENmriu; v. zi.:01 1581 
Cll£H746F.ld 1~79 (f'fMt 

tli,• panel decision as a simple application of manner. Because we belt, ·vr that the panel 
Vo,•. we would still vote to varnte thti opin- substituted iL>; own doctrmal prefrrences 
ion. The opinion purports to speak for the for thte constitutional pnnciples established 
court throughout the text. and we cannot by the Supreme Court, we would vacate the 
in,lulge its twelve-page attack on the right decision of the panel and hear the case 
nf privacy as a harmless exposition of a anew. 
pn.,;onal viewpoint. (.,Y, Dronenburg, at 
1:ii.u; n. 5. 

Jn its eagerness lo address larger issues, 
t hf' panel fails even to apply seriously the 
It., 0ic requirement that the tchallenged regu-
1;,tion be "r_ationally related lo a permissi­
hl,. Pnd." There may be a rational hasis 
fnr the Navy's policy of ,lischarJ?;ing all 
homosexuals. hut the panel n11inion plainly 
,I, ,.,s not descrihe it. The dangers hypothe­
s11.ed by the panel provide patently inade­
,p,ate justification for a ban on homosexu­
ality in a Nav~· that includes personnel of 
I ,uth sexes and places no parallel han on all 
'Yl"'s of heterosexual ,·ondurt. In effect, 
the Navy presumes that any homosexual 
,·nniluct constitutes cause for ,lischar~e. 
hi1t it treaL~ problems arisinv; from heteni­
s,·xual relations on a case-hy-case basis Jiiv­
inl! fair rev;ard to the surrounding l'ircum­
,1:,nces. This disparity in treatment calls 
for serious equal protection analysis. 

We intimate n•> view as to whether the 
,·1111stitutional right of pri\·acy encompasses 
:i right lo t•nj!al(te in homostexual conduct, 
wlwther military regulations warrant a rr­
la .,e,I standard of review. or whether the 
Na,·y policy ,·hallcnged in this case is ulti­
mately sustainable. What we tlo maintain 
is !laat the panel failed to resoh·e rt11// of 
tlt1•,;e compelling issues in a satisfact,lry 

I. l"he dissenung opmion ~nds '"judicial re-
:--lr aint" out ol shap,c 111 suggesting 1ha1 ii is 
impro~r for lower kdt"ral courts ever 10 pro­
pns.r, "spring deanml!f' in the Supreme Coun. 
I II my view, lower t.·ourt judges are not ol,liged 
IO c..cde lo 1hc l.iw reviews c:cdu~ive respons1bili-
1v lo..- indicating a need ro..-. and p..-oposmg rhe 
cli,ccllon ol, ··runher l·nlit,thtenment lrorn tligh­
t ·• .\uthont~.'' Set l .',rireJ SttJlt.t 1•. ,\farrrm,. 664 
I" :J 860. ~Kl 1!J Cir.19KI) !Oakes. J .. concur­
' 111ft). It is a \IC\Y 1111 whu.:h I hJv~ several timl"s 
a<tl'd. Se,,,·.(., .lfosrre 1·. Barry. 718 F . .!d 1151, 
1162---63 fD.C.Cir.l<JHJ) (concurrence qu~stion-
111'-t t:onsislenc\' ut Paul~·. /Ja,·u . 42.S U.S. h<Jl. <Jt, 
S.Ct. 1155, n t..EJ.2d ~II~ 11 1176), wi1h 1irinr 
r·1cceden1 on the t:onccpl ol liber1y 5,Jiclll'rcd hy 

GINSBURG, Circuit Judge: 

In challenging his discharge for engag­
inl! in homosexual acts in a Navy barracks, 
appellant argue<! that the conduct in ques• 
lion falls within the zone of constitutionally 
11rotectl'd privacy. The panel held that, 
either hecause of the binding effect of the 
Supreme l :ourt's summary affirrnance in 
Doe ,,. Commm11,•ealth s .-Hlorney. 425 
U.S. !IOI, 96 S.Ct. 14~9. 47 L.Ed.2d 751 
(1!171i), summarily njf.q 40:I F.Supp. 1199 
(E.O.Va.1!1751, or on the basis of principles 
set forth in other Supreme Court decisums, 
the Navy's determination coul,l nut be-ovt.>r­
turned. I agree with the first hasis of that 
holding. S.-e I/irks 1· . .lfir1111d11, 422 U.S. 
:1:12. :144-tfi, !J5 S.Ct. :!281. 228!HJO. 45 
L.Ed.:.i.i 22:J mm,). 

It is true that. in iL~ ,liscussion of the 
alternative hasis. the pant'I opinion airs a 
J!:OOtl tleal more than 1lis1>0sitinn of the ap­
peal re1111irt•d.' A111wllant anti am,ci. in 
sugg,•sting rf'hearing ,,n hanc. state "rr.ive 
com·,•rn that th<' pani>I u11inion's '"!,road 
scope'" rreat,•s 1·orres1Mm1lingly hrnatl law 
for the cireuiL and. in so ,loing, sweeps 
away 11rior la111lmark hol,Jings and diver­
gent analyses. 

Tiu, •·otwc•rn is unwarranted. No singlte 
panel is licensed to upset prior panel rul-

Juc process); Ci.Jp~r & /frau Fabnn11ors Cvu11-
cil, lrtc. ,._ l>rpar,ment or rlrr Treo..surv. 679 F.2d 
951 . '153-~S ID.C.Cir.19~21 tcuncurr-rn~r ques-
1iomn,t CoJ!cncv or Supreme Court prcccdcnl on 
"zone of intcrc-.lS" 1cs1 lor d"termiuing standing 
10 sue); ,tt alH, ,-lment·an fril!nti.s .'wn•. Comm. 
, •. W,b.<trr. 7:0 F 2d 2'1. JO I U.C.Cir. I '1831 !Wald, 
J. ) hitmg, mrc-r ,1/1J. Cu~r & llr-a.u ): Cniud 
St<llt'J , •. HIOU. MS l'.2J 115'1, I 19J-'14 ID.C.Cir. 
1981) (Wilkl·\'. J .. Jhsl'nllnt?) (4ucs1io11ing ~am­
lessnt:~~ ol wf'b wm1cn t;-v .-lrkathd.S l'. Sanders, 
441 U.S. 753. •N S.Ct . ~-Sb, bl I..Ed.:d 235 
(197QJ, ~md its pn:,:ur~on,. n!i·'cl, .S!:i6 l'.S. 798, 
102 St.:I. 2157. 72 t.td.:J 572 (1982). 
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ings, landmark or commonplace, or to im­
pose its own philosophy on ''the court." 
The panel in this case, I am confident, had 
no design to speak broadly and definitively 
for the circuit. I read the opinion's ex­
tended remarks on constitutional interpre­
tation as a commentarial exposition of the 
opinion writer's viewpoint, a personal state­
ment that does not carry or purport to 
carry the approbation of "the court." 

Because I am of the view that the Su­
preme Court's disposition in Doe controls 
our judgment in this c;ise, and that the 
panel has not lied the court to more than 
that, I vote against rehearing the case en 
bane. 

Statement of Circuit Judge BORK, joined 
by Circuit Judge SCALIA. 

BORK, Circuit Judge: 

The dissent from the court's denial of the 
suggestion of rehearing rn bane under­
takes Lo chide the panel for criticizing the 
Supreme Court's right to privacy ca5es and 
for failing lo extract discernible principle 
from those cases for application here. In 
rather extravagant terms the dissent ac­
cuses the panel uf such sins as attempting 
to "wipe away" Supreme Court decisions, 
of "throw( ing) down gauntlets" to that 
Court, and "conducqingj a general spring 
cleaning of constitutional law." While rhe­
torical excess may be allowed to pass, we 
think that underlying it in this instance are 
serious misunderstandings that re11uire a 
response.• 

In the first place. the tlissent overlooks 
both what we actually did and the n~•·t•ssity 

I. The dissen1 also objects to our reliance on the 
Supreme Courfs summary afrirmancc, m Doe ,,. 
Commonw~lth's Attorney for Rid,mond, 425 
U.S. 901. 96 S.C1. 1489, 47 L.Ed.2d 751 ( 1976), of 
a dislrict court judgment 1ha1 upheld a s1a1c 
statute making it a criminal offense to enrage in 
pnvate consensual homosexual condm:1. Since 
the Navv·s regulation III this case is if an)·thing a 
less drasuc rtslriction on 1hc hbcnv of homo­
sexuals than the Slatutc in Doe, it nu~~• follow­
on an\· conceivable rationale lhat could he given 
for DlH -th.11 the regulation Pi constllutiunal. 
The disscn1 tries to c\·ade this !tlraightlorward 
analvsis hv rcl~ing on 1hc t:uurt's suggestion in 
Care_y a•. Popult1rwn Sen'l'-'es lnternatwnal, •BI 

for it. The appellant cited a series of 
cases-Griswold 1•. Comwl'licut, 381 IJ.S. 
479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (l91i5); 
Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 
1817, 18 L.Ed.2d 1010 (1967); Eisen_,tadt 11. 

Baird, 405 U.S. 438, 92 S.Ct. 1029, 31 
L.Ed.2d 349 (1972); and Can•y v. Popula­
tion Services Jntenmtional, 4;n U.S. 678, 
97 S.Ct. 2010, 52 L.Ed.2d 675 ( 1977)-which 
he claimed established a privacy righl lo 

engage in homosexual conduct. It was, 
therefore, essential that the panel examine 
those decisions to determine whelher they 
did enunciate a principle so broad. We 
•1uoted the pivotal language in each ,:ase 
and concluded that no principle had been 
articulated that enabled us to determine 
whether appellant's case fell within or 
without that principle. In these ,·ircum­
stances, we thought it improper for a court 
of appeals lo create a new constitutional 
right of the sort appellant sought. That 
much is certainly straightforward exegesis. 
The dissenler5 appear to be exercised, how­
ever, because the condusion that we coultl 
not discovo,r a unifyin11: principle underlying 
th .. se cases st•ems 10 I hem an implirit criti­
cism of lhe Supreme 1'11urt"s performance 
in this area. So I! ma~· ht•. hut. if so, the 
impli,·cl assessnlt'nt was inl'vitable. It is 
difficult to know I.ow to rearh the conclu­
sion that 110 pri1mp1e 1s ,lisc,•rnihle in deci­
sions without s,•em11111: to er11icize those do,­
cisions. Had nur r1'al purpose he1•n to pro­
pose, as the disso•lll says. that those cases 
he eliminated from ronstitutiunal law. we 
would havP en~aJ!cd in a much more t1Xtt~n­

sive analysis than ··'"" unt11•rtook. ,\s it 
I I It 

U.S. 67'8. 694 n. 17. q7 S.Ct. 211111. ZU21 n. 17. 52 
I..Ed.2d 675 I 1977). 1ha1 the 1/oe issue remains 
o~n. It 1s l1 uc in nnc c;,cnse 1ha1 lhl" t5sue 
remains open-a ~umman aHirman'-·c docs rn,1• 
roredosc full ums1dera1ion of the i,suc hv 1hc 
Suprcmc Cmnt. rh.:11 hall 1hc language fiom 
Cure:v o;;uggcsls. But tt \\:a., ,culcJ in 1/id.1 1•. 

.\tira11da. U2 l'.S. .'31. JU--',. Q~ S.CI. 2281. 
2289-Q{J. 4~ I..Ed.~J c!J t 197'1. 1ha1 ,ummarv 
affirmances bv the Supreme Court "'~ fullv 
bindm~ on the lo"a kt.lc1al courts, 0111d Cart~ 
dues nui i:,·cn 1nm cithcl"\vbC. llcnce Care-" 
cannol 1uslily the ll1s5-ent's rdusal to lollow l)oe. 

)' 
I 

) 
l>RONENHIIJU: v. ZEl'II 

UI~ u 746 F..ld l'i71f ltlffWt 

"1~. we said no more than we thought 
r"quirt>d hy the appellant's argumt•nt. 

lfnless the ,lissent believes that we are 
.,t,figed to dissemble, enunciating a unify­
lllj( principle where we think none exists; 
t '"'n its only criticism must he with the 
a1lequacy of our analysis rather than our 
l.,ona fides. That criticism, we may note, 
w,,uld be a good deal more persuasive if 
the dissent set forth (as it conspicuously 
,lid not) the unifying principle that we so 
ohviously overlooked. 

Contrary lo the dissent's assertion, more­
.,_.,,r, the panel opinion explained the ration­
al l,asis for the Navy's policy with respect 
1" 1Jvert homosexual rnnduct. Slip op. at 
:'.tL2l. We cannot take seriously the dis­
~•·nt's suggestion that the Navy may he 
ronstitutionally required to treat heterosex­
ual conduct and homosexual conduct as 
1•11 loer morally equivalent or as 1msing 
•••111al ,!angers lo the Navy's mission. Re­
lal1Vism in these mattl•rs may or may not 
1,., an arguable moral stance, a point that 
w,, as a court of appeals are not requirt'd to 
:.,1,lress. hut moral relativism is hanlly a 
nmstitutional command, nor is it, we are 
,·ntain. the moral stance of a large majori-
1 y ,,f naval personnel. 

Though we think that our analysis of the 
1•rivacy cases was both required and accu• 
1.11l•. we think it worth addressing the rath· . 
n curious \'ersion of the duties of courL~ nf 
appeals that the dissent urgfs. I l is cer· 
tai11ly refreshing to see "judicial restraint" 
a,tvncat.ed with such ard,,r, b.ul we think 
I J,., dissent misapprehends the concept. 
",httlicial restraint'' is shorthand for the 
pl•ilosophy that courts ought not lo invade 
I ht• domain the Constitution marks out for 
,1,•mocratic rather than judicial governance. 
That philoso11hy does not even remotely 
:a1~:1;esl that a court may not offer criti• 
.-ism of concep1 ·, employed hy a superior 
,·rn1rt. Some \'Pry eminent jurists have 
,lone just that aml have therehy contribut• 
,·,I to the growth and rationality of legal 
,l,,l'trine. .'-,'ee, ,·.g .. Salt•rr,o ,,. Am,•rirnn 
[., 'H/Ue of l'roJi:.s.sitJ1111l /Ja.sdm/1 Club.s, 

-1.!!J F :.!d 11111:1. 11111:, l~d 1·,r l!l"iO) !Frn•mlly, 
J.I trnt11•1z111g Snprl'lllf' t 'ourt ,·ases holtlmg 
professional Lasehall l'Xempt from federal 
antitrust laws!; U111tcd Stat,,s 11. Den,ris, 
183 F.2d 201. 207-.!12 (2d Cir.1950) (L. 
Hand. J.), aJTd. :l41 U.S. 494. 71 S.Ct. R57, 
95 L.E,I. 11:17 (1951) !criticizing Supreme 
Court's explication and application of the 
"clear and present danger" tesl, and pro­
posing a reformulation of that test which 
the Court proceeded w approve, :141 U.S. at 
!ilO, 71 S.Ct. at 867); United States 1•. 

Roth. 2;17 F.2d 7!16, 801 (.!d Cir.19!i61 
(F'rank, .I., concurring) !criticizing the Su­
preme Court's decisions affirming the con­
stitutionality of an obscenity .statut" as 
overlooking a variety of histori<'al, sociolog­
ical, and psychological grounds for calling 
the constitutionality of the statute into 
question!. See 11/so Arnoltl, Judge Jerome 
Frn,ik. 24 U.Chi.L.Rt•v. n3:I. ,;:1:1 09571 
("When forced hy sla N' d,•c1si.~ to reach 
what he ,·onsidered an undesirable result 
[Judge Frankl would write a concurring 
opinion analyzing the problem and plainly 
su1;11:es1ing that <'ith,·r the Supreme Court 
or Coni;ress do something about it. It was 
a unique a111I useful tt'Chni11ue whereby a 
low,•r court judge rnuld pay allegiance to 
pn•,·cdent and al till' same time Pnco1irage 
the processes of ,·hange."). None nf the 
judg1•s mention!'d rnulil be dmracterized as 
lacking jutli,·1al n•stra1111. 

Thi' ju,lil'ial hicrarch\· is not. as the dis· 
sent seems to suppose. properly modelled 
on !he militar~· hierarchy in which orders 
are not only carriPd out but accepted with• 
out any expn•ssion of doubt. Law is an 
intellectual system and courts are not re-
11uired Lo appro\"e uncritically any idea ad• 
vanced by a constitution:slly superior court. 
Lower court judges owe the Supreme 
Court obetlience, not unquestioning approv­
al. Without nhetlience by lower ,·ourts, the 
law would hernme chaos. Without rea­
soned .criticism, the law would become less 
rational and rcspnnsiw to difficulties. The 
fact that ,·riticism rnay 1:ome from within 
the jmlicial system will uflt•n make it more 
rnluable ratlwr than irss. We say this, 
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however, only to clarify the question of the 
, proper relationship between inferior and 
superior courts and more for its application 
to future .cases than to this one. In the 
present case, as we have said, any criticism 
the dissent may believe it detects in the 
panel opinion was at most implicit and in­
separable from the analysis required of us. 

STARR. Circuit Judge: 

It is not the province of the lower federal 
courts to chide the Supreme Court for tieci­
sions I.hat. in the considered view of federal 
judges, may be ill-reasoned or misguided. 
It is our bounden duty, whatever our own 
views of the matter may be. to follow in 
good faith applicable precedent, no matter 
how disagreeable that precedent might be. 

But in my judgment, the panel in its 
opm1on for the court has simply not 
strayed from this elementary judicial obli­
gation. To the contrary, the panel's mov­
ing beyond Doe r. Commonwealth:~ Attor­
ney, 425 t: .S. !JIil. !Jli S.Cl. 1,189, 47 L.E1l.:.!d 
751 0976). to examine more broadly the 
Supreme Court's teachings on the right of 
privacy. beginning with G1-i.~1mld 1·. Co11-
11ecticut. :ll!J U.S. 479, ~5 S.Cl. lti711, 14 
L.Ed.2d alO (196al, seems not only awrn• 

priate but necessary to treat dispassionate­
ly and fairly the constitutional dai111s ad­
vanced by .\Ir. Dronenburg. 

And I am satisfied that the parll'I has 
rightly analyzed the applicable materials. 
It simply cannot seriously be maintained 
under existing case law that the right of 
privacy extends beyond such traditionally 
protected areas as the home or beyond 

traditional relationships-the relationship 
of husband and wife. or parents to children, 
or other close relationships, including deci­
sions in matters of childbearing-or that 
the analytical doctrines enunciated by the 
Court lead to the conclusion that govern­
ment may not regulate sexually intimate 
consensual relationships. In our federal 
system. governments indisputably have 
done so for two centuries in a variety of 
ways that seem to have gone. until more 
recent times, utterly unquestioned. While 
bright lines in the law of privacy are ,tiffi­
cult for the most earnestly conscientious 
judges to discern, the teachings and doc­
trines which we thYS far have to guide our 
way in this troubling area suggest that the 
result here is entirely correct-a result that 
can be reached without resort to a single 
dissenting opinion from one or more rnern­
hers of the Supreme Court concerned hy 
the legitimacy of creating judge-made 
rights. as opposed 10 rights rlearly and 
hroa,lly enumerated at the Founding. 
<ioldm,111 1•. Serre1ary1 11( D~fr1m,. 1:m 
F.2d lif.7 (ll.C.Cir.i!JR4l fStarr. J., ,liss .. nt­
ing from ilenial of -uggcstion tn hear ,·asl' 
I' ll l1r111t· I. 

"'-----~ 
0 ;,1,., _NIU\t\flM 
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KEY NUMBER DIGEST 

.. .._ ___ _ 
o J•n..,..,s,su• 

ADMINISTRATIVE LAW AND 
PROCEDURE 

IV. POWF.RS AND PROCF.EDINl:S o•· 
ADMINISTRATIV.~ AC:ENl'IES. 

o•·ncERS AND AGENTS. 

fCl RULES AND REGULATIONS. 

·•~ u12. Nature and ocope. 
1· .,\ .Cal. 19114. In determining whe1hcr rule is 

'.>11h , rnn1ivc or inlerprt"live ror purposts of lhc 
Adroinisrrative- Procedure Act, \ubstantwc rules 
ilrc n,les which create l;1w :ind are u~uallv imple• 
!1l('11lary to an existing law. incrC'mentalt~ impos-
11 1e p .•ncral, e,i,trast&Uutor-y ohliga1io11s pur!iiU3nl to 
:m:l~ontv pro~rly delegated hv the lc(u~lature. 
v..lutc mtt"rprctive rules merely darifv or t:,-:plam 
t' .,. 1<, ting; law or rcgulatrons and go rnore lo what 
1hr .u1mm1slrative olFicer think~ 1he -,tafutc ur 
11·,•ul:c11on means. 5 lJ.S.CA. § 55l(hl. (h)(A). tJ). 
tdll cl.-Akaraz v. Block. 746 F.2d SQJ. 

-i~.l'M. -- Notice; necessity. 
(" \.Cal. 1984. Exceplions lo Admims1ra11ve 

1'1 ,.,. !'Jure Act's notice and t.ommcnl prov1:o.um~ 
;11 c n;urowlv construed and univ rduc1..1111h· ( oun-
1rn:111t.ed hut. while agem.v mu~t c.Jr-elullv lollow 
~u ,11 1. r and c.:ommenl law even thou~h self-adopted 
m ·,uuatmns nlhenv1~ e~cmptcd hum the Atl, 
• 1·11v.rrssronal policv lor imcrprelin~ ~ood cau~ 
l"< lftTtidv narrowlv Joes 1101 npc;rate m those 
,11 11.111.r,ns, ahl~ouf!h agc:n...:,· mav not use ··gootJ 
'-am.-· lu mampulate prtKcdurcs In its own USl"S. 
~ II S.LA. ~§ 5521J)l2). 55J.-Akaraz v. Blc..:k. 
7 II• 1'.!d SYJ. 

<l 113 . -- Admlnl■tratl11e conatrucllon. 
L\ 11.C. 19114. ln1<r1m·1a11on by the fCC of its 

own l"-'lu.:ic."s •md regul~uiuns 1s cntlllcd lo gn.-at 
,ll ln('ncc.-Nallonal As!,·11 uf k.egula1orv U11li1v 
tm11 n v. F.C.C., 74t, F.2d I 4Y2. ' 

JI ·ft'n·nce to admmistrath·e inl"rprclat ion is 
t ' \ ·,·:i more dearly m order when construction of 
au ,11lrmnistra1ive regulation rather ihan a slatutc 
h 111 ,ssuc.-ld. 

\ 1 om1 must nec"ssarilv look to the admini!l.tra-

:,~· ~'~~d's~c!!."i:•~; J:~~~~~1J_ir the meaning of 

,\ ~f1nmistra1ive interprelalion of adminis.1rative 
fl'~ula1mn is of c..:ontrolling w~1ght unlrss it is 
::~~•,:n!~-,J~roneous or inconsisrent with the regula-

« , 416. Effect. 
«· ,\.9 19114. Agencies must rnmplv wilh their 

f )\\"11 , ,·1!Ula1ions.-(~onfrdc1·a1ed Tribes and Dane.ls 
" ' \ .1k1ma lnJian Nation v. l'.E.R.C.. 74t, 1'.2d 
.J t ,tl 

·'-•41'J. -- Retroacll11llv. 
• · .\.l 1984. In Je1crm;11in~ whe1her to give 

1,·1111,n-11ve dlecl to 11cw rule~ ;1c.Jo1ncd in n nu sc 
111 .iL:1.•ncy aJJ11JKallon. <.:OUl"l mm,I halmu:c.- dcsu- • 
.,, .f,· dlecls ol apphcatmn ol new rule agams1 1hc.-

possible unfairne~ sustained by litiganl.-N.L 
R.B. v. Niagara Mach. & Tool Works, 746 F.2d 
14]. 

)DI Hl::AIUNGS ,AND ADJUDICATIONS. 

=461. -- i\dmlulblllly. 
C.A.9 l'Jfl4. In 1he absence or ambiguity, Fed 

er·al Energy R"1.?ula1orv Curnmis!tmn must asccr­
lain the mcamng ut a l.ontracl wt1hou1 re~.u I to 
parol or exu 111•..ic e,·1Jcm.:c: t.:0111rac1 is nol ambig­
uous merely bt!t..au~ part ies disagn:r on 11s 111tcr-
~~~•al-!~].j·13~~~•lic Gas and tl.:c. Ci, . v. f .E.R.C., 

=4'16. Depoolllons. 
C.,\.9 19114. Exienl of discoverv 10 which pany 

10 an o1dm1111s1ra11ve procecdint,! 1-, entnlcJ 1.s pn-
11:-anh· dl·knmncd h.,, pal'ltt ular a~encv; 1·ules of 
cl\·rl JlrOt.:l"<lurc an~ mapplu:ahle and ,\Jm1m!ttra-
1ivc Procl"durcs ,kt Jue~ 1101 prov,Jc CJ!iprcs!".IV for 
Jo,co,crv. 5 U.S.C.A. ~ 551 cl ,ocq .-l'aolic· Gas 
and Elec. Co. v. f .E.R.C.. 7~6 F.2J 1383. 

V. JUlll('I .\L IH:\'n;w !I •• 
AllMl:O,ISTIIA"fl\ t: 

IJU:ISIIINS. 

(Al f:O, (;ENEltA I.! 

=t,611. -- Persons aggrlend or arrec1ed. 
C.,\.7 1984 . . \ 1w1 ,u11 I:!!. a~ncn ·J '"'hin m"an­

ing ol the Atlm111 . ·, ,tll\t" l•roc.:l'dur c: :\1. I fur , 1and­
it11( purpo~s 11 lw .,lk~l" ., I hal h~ ha!t- or ''-·•II 
su~lam ~,me .u.lU,11 nr 1h,·ca ll' Ol'tl rn1urv 111 f;.n-1 
re'.'iiuhtnf! from t hallr-t11(t"d ••t,!1."11l.·v .1L1 s and the 
.,tk~l·<l in1tu-Y \\;.h fn an 1111 l." fCM ;.UJ,!Uclhlv wnhm 
1.011e ot mll'rl"'>1 s pro1ct.:1nl or rl''-!UIJ.1t·J bv the 
~~alUlc in _qut·~11on. ~ U.S .C.,\ . t, :.j 5 I ,·1 ~<f.-~lar­
ligan \'. l·cJt· ral llome Loan Hank Hd .. 746 F.2d 
1300. 

IBI ltECISIONS . .\ND ,HTS R~:VIEW ABLE. 

=701. In general. 
C.A.7 1984. Under 1he Admims1ra1ive Proce­

dure Art. an adm1111s1r:uivc dcc1s10n is inunune 
from Judie. ,al i-r-vil·w onl_v if review is eJliprcssly 
precluded h,· ~,anue or_ ,r 1l!e agency's aclion is 
committed lo ••J!cncv d1scrc11on bv law; 1his c:-x­
c_eplio.n is a narrow on_e _:1nJ 1her~ is o1 presump• 
t1on m fovor ·of JUJ1ci,al rcvie,Y. 5 U.S.C.A. 
§ 7011a).-lla111gan , ·. Federal llomc l.uan Bank 
Bd .. H6 F.2d IJilO. 

~e ·:~?numucJ lo ~,gent·\· Ji~ rca ion" cxccp1ion 
lo 111d,c1at rf'v1cw of ,1dn11mstra1ive decisions 
ari~s univ whl·n the :,, talutt: is Jrawn in soch 
broad terms rhat in a ~1\'en ca~ lhf're is no law 10 
aJ>ply. S U.S.L\. ~ ,Otla).-IJ . 

(£1) l-iCOl't: or REVIEW IN 1;ENERAI.. 

e=>74'J. Pruump1lon1. 
C.A.7 1984. lindcr lhl· Ac.Jminis1ra1ive Proce­

dure ,\cl, ;m adn11m'ilral1\'e J cc1sio 11 ;,.. immune 
ill 
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Vice Admiral Lando ZECH, Chier or 

Naval Personnel, et al. 
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District of Columbia Circuit. 

Argued Sept. 29, 1983. 
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Rehearing En Banc Denied 
Nov. 15, 1984. 

Discharged Navy petty officer brought 
action seeking to enjoin discharge and an 
order for his reinstatement. The United 
States District Court for the District of 
Columbia, Oliver Gasch, J ., rendered sum­
mary judgment for the Navy, and appeal 
was taken. The Court of Appeals, Bork, 
Circuit Judge, held that: (l) District Court 
had subject-matter jurisdiction, and (2) 
Navy's policy of mandatory discharge for 
homosexual conduct does not violate consti­
tutional rights to prh•acy or l'QUal protec­
tion. 

Affirmed. 

Opinion on rehearing, D.C.Cir., 746 
F.2d 1579. 

I. Ftderal Courts ¢=>1111 
District court had jurisdiction of action 

by discharged Navy petty officl'r challeng­
ing constitutionality of mandatory dis· 
c~arge for homosexual conduct. 5 11.S. 
C.A. § 702; 28 U.S.C.A. § 1331; U.S.C.A. 
Const.Amends. l, 5, 14. 

2. Court, cs:o96( 3) 

Supreme Court's summary disposition 
of a case constitutes a vote on the merits 
and as such is binding on lower federal 
courts. 

3. Armed Se"ice■ ¢=111, 22 
The military has needs for discipline 

and good order justifying restrictions that 
go beyond the needs of civilian society. 

• Sitting b~ dcs1Jma11on pursuan1 10 28 U.S.C. 

4. Constitutional I.aw ~R2(10), 242.1(3) 
There is no constitutional right to en­

gage in homosexual conduct and, hence, 
Navy's policy of mandatory discharge for 
homosexual conduct is not violative of any 
constitutional right to privacy or equal pro­
tection as unique needs or the military just­
ify determination that homosexual conduct 
impairs ita capacity to carry out its mission. 
U.S.C.A. Const.Amends. 1, 4, 5, 9, 14. 

Appeal from the United States District 
Court for the District of Columbia (Civil 
Action No. 81--00933). 

Stephen V. Bomse, San Francisco, Cal., 
with whom Steven M. Block, Leonard 
Graff, San Francisco, Cal., and Calvin Ste­
inmetz, Washington, D.C., were on the 
brief, for appellant. 

William G. Cole, Atty., Dept. of Justice, 
Washington, D.C .. of the Bar of the Dis­
trict of Columbia Court of Appeals, pro hac 
vice by special leave or the tourt, with 
whom J. Paul :\fcGrath, Asst. Atty. Gen., 
Anthony J . Stemmi,yer. Richard A. Ulder­
man, Allys .. Dept. of Justice and Stanley S. 
Harris, U.S. Atty., Washington, D.C. tat 
the time the brief was filed}, were on the 
hrief, for appellees. Marc ,Johnston, Atty., 
Di,pt. or ,Justice, Washington, D.C., also, 
<'ntered an appearance for appellees. . 

Charles Lisll•r and Arthur B. Spitzer, 
Washington. 11.C., were on the brief, for 
amicus curiae urging remand. 

Before BORK and SCALIA, Circuit 
. Judges. and \VILLIAI\IS." Senior District 
Judge, U nite,I States District Court for the 
Central District of California. 

Opinion for the Court filed by Circuit 
Judge BORK. 

BORK. Circuit Judge: 

James L. Dronenburg appeals from a 
district court decision upholding the United 
States Navy's action administratively dis· 
charging him for homosexual conduct. Ap· 
pellant contends that the Navy's policy of 

§ 2941dJ. 

lll<ONtNlll '111; , zt:1 II 
t:llir u 7•1 I lJ I 111111 tl'fMf 

mandatory ,hschargt• for homosexual ~on· 
,luct violates his constitutmnal rights to 
privacy and equal protection of the laws. 
The district court granted summary judg­
ment for the Navy, holding that private, 
,:onsensual, homosexual conduct is not con­
~t1tutionally protected. We affirm. 

I. 
On A11ril 21, 1981, the United States 

Navy discharged James L. Dronenburg for 
l,nmosexual conduct. F'or the previous 
.nme years he had served in the Navy as a 
Korean linguist and cryptographer with a 
101>-security clearal!ce. During that time 
he maintained an unblemished service 
r••cord and earned many citations praising 
li1s job performance. Al the lime of his 
clischarge Dronenburg, then a 27-year-old 
1wtty officer, was enrolled as a student in 
the Defense Language Institute in Monte· 
rt•y, California. 

The Navy's investigation of Dronenburg 
hq~an eight months prior to the discharge, 
in August, 1980, when a 19-year-old sea-
111:111 recruit and student of the l..anguage 
Institute maote sworn statemenL~ implicat· 
i11L: Dronenhurg in repeated homosexual 
:H'L~. The appellant. after initially denying 
I l1t'SP allegations. suhsP<tuently admitted 
tlt:,t he was a homosexual and that he had 
r,·pl'atedly engagl'd in homosexual l'Onduct 
in a harracks on the Navy base. On Sep· 
lt-tnht'r 18, 1980. the Na\'y gave Dronen-
1,urg formal notice that it wos i:-onsidering 
administratively discharging him for mis• 
r"nduct due to homo~eKual acL,;. a violation 
nf SEC/NAV Instruction l900.9C tJan. 20, 
l'li!l); Joint Appendix ("J.A.") at 216, 
which provided in pertinent part, that 

I. Discharge for homosc:icual t.:onduct was not 
invariablv mandatorv. ln~ll"UCllon 19CK).9C f, 6b 
!Jan. 20, 1978) prnvidcs 1ha1: 

,\ rnember who has snlicne-d. an"mplcd. or 
cng:1gcd in a homo~•ual act on a smglc occa­
sion and who docs nol prolcss or Jcmonstra1c 
procli\·ily 10 repeal such an act may be con­
~idcred for rc1rntion in the light nf 311 1tlc­
\·an1 circums1anccs. Rcltntmn is 10 he pcr­
m1ucd onh· ,f 1hc a(orcsa1d t:onduct is not 
likel~· 10 present ;1nv ad,crsc impact t."i1hcr 
upon 1hc member 's conunurd ~rlormann• ot· 
mililar_\' duties or upon the rl·adiness. clfic1en ­
C'\'. or morale of the u1111 lo which the nu:mber 

I a lny rrll'mher I uf th,· Savy I who sohc1L~. 
att.em11L~ or engal(es in homosexual acts 
shall normally he separated from the na­
val service. The presence of such a 
member in a military environment seri­
ously impairs combat readiness, efficien­
cy, security and morale.• 

On January 20 and 22, 1981. at a hearing 
before a Navv Administrative Discharge 
Board ("Bo~rd") Dronenburg testified at 
length in his oWII behalf, with counsel rep­
resenting him. He again acknowledged en­
gaging in homosexual acts in a Navy bar­
racks. 

The Board votetl unanimously to recom­
mend Dronenburg·s discharge for miscon­
duct due to homosexual acts. Two mt>m· 
hers of the Board voted that the discharge 
be characterized as a general one. while the 
third member vol.Cd that the ,lischarge he 
an honor.ible •me. The Secretary of the 
Navy, reviewing this case at .lJJpellant's 
re11uest. affirmed the ,fi:.d,arge but or• 
dered that it be characterized as honoraltle. 
On April :!O. 1981. the app,·llant filed suit in 
distrii:-t eouM challenging the Navy's IKJlicy 
mandatinl( discharg,• of :1II homosexuals. 
The district t'ourt granted summary judg­
ment for the Navy. 

II. 
111 As a thrPshold malll•r. we must ,lis­

puse of app.-lle,•s· rnnll'ntion that the ,lis­
trict rourt lacked subj,•ct matter jurisdic­
tion over this action. According to appel­
lees, the <lo,·trine of sovneign immunity 
1,recludes the hrinl(ing nf this acuon except 
insofar as the Tucker Act permits damage 
suits in the t 'laims Court. Brief for Feder-

is as!tlt!'.llt.'J cllhl"r al the time of thC' conduu or 
a, the· 11mc or proc-cs~ing ac.::cordtng 10 1he 
allcrmunts ~ct lonh h~n·in. 

J .A. at .! 18. '1orl"o,·•:r. rhe Se-crt"tan· or rhc 
Navv re1amtJ t~ power to keep a person in 
service dc!.pUe homo!.C:'xual Londucr on an ad 
hoc basis lor reasons ol 1mli1an· necessuv. 

These ,-cgulatton~ have ~•nn.: ln·en replaced hv 
SEC: NAV lns1me11on 1900.91> !Mar. 12. 1981) 
whic.:h implements a Dcpartmcnr ot Defense: Di­
rccl1\·t.•. J.,\ . al 219. The pol1n· ol 1900.9C. 
under winch .1ppdlan1 was db,chart,?e-d . is cun• 
l:nued in ,·lf«1 bv 1900.91). 



74! FEDERAL REPORTER, 2d SERIES 

al Appellees at 11-16. Appellees reason 
that the appellant's action is essentially one 
for damages; specifically, back pay against 
the government. The Claims Court, appel­
lees allege, has exclusive jurisdiction over 
such actions where, as here, the amount is 
in excess of $10,000. In the alternative, 
appellees claim, appellant may waive the 
damages to the extent they exceed $10,000 
and bring the suit in the district where 
Dronenburg resides, the Northern District 
of California. Brief for Federal Appellees 
at 15. • 

This circuit has held in a case remarkably 
similar to this one that the federal courts 
have jurisdiction to determine the legality 
and constitutionality of a military dis­
charge. ,llatlor1ch 1•. Secretary of the Air 
Force, 591 F.2d 852, 859 1D.C.Cir.19781. 
Matlovich, like the appellant here, chal­
lenged the Air Force's decision to discharge 
him based upon his homosexual activities. 
In vacating and remanding the determina­
tion to the district court, this court relied 
upon the "power and the duty [ of the fed­
eral courts I to inquire whether a military 
discharge was properly issued under the 
Constitution. statutes, and regulations." 
591 F.:.!d at H:i!l. nti,ig ll11.-m1111 1•. Hruck• 
er, 3,i5 U.S. "79. 'iR S.Cl. 4:13. :.! L.Ed.2d r.0:1 
(19581: 1/110 Ruurg , •. Nilzt, :18H F.:.!d 5!i7, 
56:t 10.C.Cir.1!167); Hodg1•.~ ,,. Ca/h11rny, 
499 F.2d 417, 423 f;jth Cir.1!17-11. We are 
bound by that prior ,letermination and 
therefore are not free to refuse to hear this 
r:ise on jurisdictional groumls. 

We are further hound 1,y anotlwr ,lec1• 
sion of this court holding that "the United 
Stai.es and its officers .. . are I not I insulat­
ed from suit for injuncti\'e relief liy the 
dortrine of sovereign immunity." Schnap­
per r·. Foley, 667 F.2d 102, 107 ID.C.Cir. 
1!1811. cert. det1ied, 455 IJ.S. !l48. 102 S.Ct. 
1448. ii L.Ed.2d li61 (1!!821. S1·r 11/so Sm­
land Sen·irr. ,,,,._ , •. . -1/r,.~ka il.R ., fi5!1 
F.2d :!43, 244 10.C.Cir.1!)81). In Sclrn1111-
per. the complainants alleged that certain 
officials of the Administrati\'e Office of the 

1. In his amended complaint . appellant dimmal• 
cd an,· damaKrs claim. Reph· Briel of Appel­
lant al 6 n. 6. Specololall\', appellant seeks lo 

United St.ates ('.,ourts and the Register of 
Copyrights violawd, among other things, 
various provisions of the Constitution, the 
old Copyright Acts, 17 U.S.C. § 105 (1976) 
and 17 U.S.C. § 8 (1970), and portions of 
the Communications and Public Broadcast­
ing Acts. 667 F.2d at 106. The complaint 
sought injunctive and declaratory relief, as 
does the complaint here.' In finding that 
the District Court for the District of Co­

lumbia did in fact have jurisdiction, the 
court held that 5 U.S.C. § ·10:iwas intended 
to waive the sovereign immunity of the 
United St.at.es in suits for injunctive relief. 
That section provides, in part, that 

[ a ]n action in a court of the United Stat.es 
seeking relief other that [sic] money 
damages and stating a claim that an 
agency or an employee thereof acted or 
failed lo act in an official capacity or 
under color of legal authority shall not 
be dismissed nor relief thereon denied on 
the ground that it is against the United 
States . . .. 

5 U.S.C. § 702 (1982). In discussing the 
legislative history of this section, the court 
said: 

The legislative history of this provision 
could not he more lucid. It states that 
this language was intended "l.o eliminate 
the defense of sow•reign immunitr with 
respect to anr action in a court of the 
United 81.ates seeking relief othl'r than 
money ,lamages and based on the asser· 
lion nf unlawful official action by a fed· 
t'ral official ... " S.Rt!fl. No. !l%, !l~th 
C11ng .. :!,I S,•ss. at :.! O!l'ili). 

Scl111apper, li67 F.:!d at 1118. Th" court 
also 1101ed that the Senate Report ha,J t>X· 

pressly stated that "the time I has I now 
come to eliminate the sovereign immunity 
defel1se in all equitable actions for specific 
relief against a Federal agency or officer 
acting in an official capacity." Id .. quut111q 
~.!tep. ~o. !)!Iii. !14th Cong., 2d Se,,s. 741 
1 t n6). The Sc/111apper court concluded by 
stating its belief that "section 70:.! retalllS 
the defense of so\'ereign immunity only 

ha\'c this court ~nJom the ~a\-y from dischar1· 
ing him and order his rerns1a1cmcnt. Com· 
plaonl at 12; J.A. a, 12. 
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whm another statute expressly or implicit- tional dimension.'' Appellant's Opening 
ty forecloses injunctive relief." Id. Be- Brief on Appeal at 14-l!i. Appt•llant fin,ls 
o'Hllse no such statute has been pointed to in these cast's "a thrPa,I of principle: that 
hy the appellees here, we are bound to take the government should nol interfere with 
jurisdiction over this case.3 an individual's freedom to control intimate 

III. 
Ap11ellant advances two cons I itutional ar­

~•nnents, a right of privacy and a right to 
,·qual protection of the laws. Resolution of 
11.,, second argument is lo some extent 
,!~pendent upon that of the first. Whether 
I In• appellant's asserted constitutional right 
t,, privacy is hased upon fundamental hu­
man right.-;, substantive due process, the 
nint.h amendmt•nt or emanations from the 
11111 nf Right.<;, if no such right exist.-;, then 
"l'JICllant's right lo equal protection is not 
mfringed unless the Navy's policy is not 
r;ilionally related to a permissible end. 
t.·, /leg 1•. Johnson, 425 U.S. 238, :!47-19, 96 
S ct. 1440, 144&--47. 47 L.Ed.2d 708 1197fi). 
W,• 1hink neither right has been violated by 
tlw Na\'y. 

A. 
:,\ccording to appellant, <lri.rn•o/d , •. Con-

11,·,·tirnt, :J81 U.S. 479, H5 S.Ct. 167ll, 14 
I, 1:11.::!d 5IO (1!)6/i), and the ·,·ascs that cam" 
;ifln it. such as /,01•mg 1•. Virginia, :Ill!! 
IJ.S. 1. 87 S.C.t. 1817, 18 L.Ed.2d 1010 
ll!lli71; E:isens/ndl r. Baird. 40ft U.S. -138, 
!I:! S.Ct. 10:.!9. :11 L.Ed.2d :J49 (19721: Roe ,,. 
n,,cfr. 410 U.S. ll:J, !13 S.Ct. 705, 35 
l..l·:,l.2d 147 1197:J); and C11rry 1•. f'11p11/n­

lin11 Srn•ir,•s ltiternational. -131 U.S. 1ml. 
!I'/ S.Ct. 20IO. ii2 L.E,l.2d fi7fi 11977), have 
",l,•velopetl a right of priva~~ of constilu• 

J. We 1101t 1ha1 1hcre has ht.·cn ,aomc Jisagrcc-
mcnl un lhc qut·stinn ,1.hethl'f 5. U.S.C. § 702 
( 1982) docs in (acl waive so\'t."rC1J!n immuni1v in 
""" under 28 U.S.C. ~ I BI II 9R2). rhe &c­
und Cin.:mt ln sl held. a~ an ahcrnativc ground 
f,,r a t·orrct·1 dec,~inn, 1ha1 tht: 1976 amend. 
mcnts 10 § 702 "tlid 1101 remove the c.lcfcn!tC nf 
<.t1\t:n"1l!11 immuni1y in action~ under (28 U.S.C.) 
~ I Bl ... l.:..ltute of IVatsm1 ,._ Hlrunentl,al. 586 
i !J 925, QJZ l!d Cir. 1'l7R). Later. however, 
i.llHHhrr nl thal l"irn11fs pands. one whic:h in­
duded wnhm 11 the •mtho,· of the npimon in 
Uatson. di~a~recd with th.:11 Je1crminat1on, H.K. 
J,111r11mt11t. /,re:. , •. llmred States. 715 F.2d 713. 
724 l!J Cir.19RJI. as have lhc Third. l'ihh. Shih 
,.rnci Ni11lh Cin:um,. Jaffe~ t •. llmt~d Stairs . .592 
I' 2d 712. 71R-19 IJJ Cir.I. ,wr. dmied. HI U.S. 

• ... , 

personal decisions regarding his or her own 
body" except by the least restrictive means 
availabl .. and in the presence of a compel­
ling st.ate interest. Id. al 15. Given this 
princi11le, he urges, r•rivate ronsensual ho­
mosexual activity must he held lo fall with­
in the zone ,of constitutionally protected 
11rivacy. Id. 

(2, JI Whatever thread of principle may 
be discerned in the right-of-privacy cases, 
we ,lo not think it is the one discerned hy 
a1111ellanl. Certainly the 8upreme Court 
has never ,lefined the right so broadly as to 
encompass homosexual conduct. Various 
opinions have expressly disclaimed :my 
such sweep, .~ee, ,·.g., Poe 1•. Ullman, :167 
U.S. 497, 553, 81 S.Ct. 17/i2, 17112. ti L.Ed.2d 
!189 f) 961) I Harlan .. I., dissenting from a 
decision that the controversy was not yet 
justiciable and expressini: views on the 
merits later substantiallr adopted in Gns­
wold ). Mure to the point, the Court in Vo,: 
1•. Com11111n11•1•a//l, ·-~ All11rne.11 for llich­
mond, -125 U.S. !IOI, 96 S.Ct. 148!1, -17 
L.Ed.:e!d 7:-il f)!17H), summarily affirmed a 
district ,·ourt judgment, 40:1 F.Supp. 11 !J9 
(KlJ.Va.197!i). upholdinJ! a Virginia statute 
making it a criminal offonsl' tu ,•nJ!!age in 
private consensual h11111us~x11al conduct. 
Thi' district court in lJo,· had foun,I f hat the 
right to privacy did 11ot extend to private 

Q61. <JQ S.Ct. HIJA. I,() l..l 'J .~d 1066 f1Q7QI; 
Shrt!llan , •. .. t,.mv & .-lir I-Orn~ Erd,011,:~ Sernce. 
619 F.2d 1132. 1139 15th Cir. lQ~OI. re,·'d "" 
oth,r xrnrmd,. 45h U.S. 728. 102 S .0 . !I 18. 72 
L.F.J .2d 5!0 ( fQH2); lt-'c1nn , -. /Jiu,:11,r. Ot!p ·, of 
Tr,tl5un•. 672 l'.2d 590. ''ll - Q2 lhth Ci 1. l'IK2) 
(pC"r t.:m iam I; IJdler ,.. .\lrddemlor1. 632 l<!J 
78K. 7%-97 19th Cir.I. art. .l,m,d. 452 U.S. QOS . 
IOI S.C-1. J0.10. ,,c1 I..Ed.2d 4115 f l<IKOI. Se, P. 
Bawr. P. Mi~hkin. I> . Shap11·n & II. \Vct:hsll.~r. 
Ila,, & ll'f!duler ·~- The l~derc1/ Co"rl'i and the 
F~Jeral .'i\'\ft'm J-1(, ( :!d ed. SupJl. I QM I) t "'Sincc:-
1hc Ad111inis1ra11n· Prm:cdurc Acl Joe~ not il!<.t.'lf 
conh-r 1un~d1t:t1un, l1hc <lctcnmnaltun rn We11 -

1nn I would mean. \nmld it nol . 1h31 the ~1mrnJ. 
mcnls had no cffn.t on 1mmumn· at all? .. ). 
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whether to bear or beget a child." b'iscn­
stadt itself does not provide any criteria by 
which either of those decisions can be 
made. 

Roe 11. Wade. 410 U.S. 113, 93 S.Ct. 705, 
35 L.Ed.2d 147 11973), severely limited the 
states' power to regulate abortions in the 
name of the right of privacy. The pivotal 
legal discussion was as follows: 

The Constitution does not explicitly 
mention any right of privacy. In a line 
of decisions, however. going back per­
haps as far as Union Pnci_fic R. Co. v. 
Botsford, 141 U.S. 250, 251 [ll S.Ct. 
1000. 1001, 35 L.Ed. 7::14] (189ll, the 
Court has recognized that a right of per­
sonal privacy, or a guarantee of certain 
areas or zones of privacy, does exist un­
der the Constitution. In varying con­
tel!ts, the . Court or individual Justices 
have, indeed, found at least the rooL'i of 
that right in the First Amendment, Stan­
ley ,.. Georgin, ;1!)4 U.S. 557, !i64 (89 
S.Ct. 1243. 1247. 22 L.Erl.2d 5421 (1969); 
in 1he fourth and Fifth Amendments, 
Ti-TT11 I'. Ohio. :1!)2 U.S. I. 8-!I IRK S.Ct. 
lt'fi8. 1872-187:1. 20 L.Ed.2d 88!1J (l!lfii-1), 
Knlz r. l!11iit'd Slnt,•.,. :18!1 U.S. :147, :150 
fRK s.n. r,01 . :,IO. 1!1 L.Et1.2d :,11;1 wm11, 
Bn!ttl r. U111ted S/11/c.•. I Iii U.K tilli. (6 
s.n. ',24, 2!1 L.Ed. Hli( (18Hli). St'(' ()/111-

Mcnd 1°. (!,1i/t'({ Slafrs. :rl7 11.S. ,l:JH. -17H 
[4H S.Ct. !i64. ii72. 72 l..t-:rl. !14-11 l\!12HI 
(Brandeis, .I.. ,lis.~entingl: in th" lll'num· 
bras of the Bill nf Rights. Gn.•u·o/,I 1°. 
Con neclir.ut. ~81 11.S. at IK4-4H!i [85 
S.Ct. at 1681-lfi82J; in the Ninth ,\mend­
ment. id., at 486 (Kii S.Cl. at lfiK21 ((;ohl­
berJ!' J .. concurrinl!I: or in lht> concept of 
liberty guaranteed b)' the first section of 
the Fourteenth Amendment. see M,·!1••1· ,,. 
Nebmska. 2fi2 f.l.S. :l!JII. :l!l!l (-t:1 S.Ct. 
625. fi26. 67 L.Ed. lll~i!J 11!12:11. These 
decisions make ii l'lear that only personal 
rights that can l,e ,lel'med "fumlamen­
tal" or "im11licit in the concept of ordered 
libert~•." Palko 1•. ("onne('!irnl. :102 11 .S. 
:H9. :325 j!iR s.n. U!I, lii2. Iii! L.E,I . :!881 
(1!);17), are incluoled in this J!Uarantee of 
1>ersonal 11rinll'Y• Tl"'Y also make it 
dear thaL tht> ril(ht has some ,.,nension 
lo acti,·i,;,,s r,•latmJ! to marrml(e, lo1·111q 

11. Virginia, 388 U.S. I, 12 [87 S.Ct. 1817, 
1823, 18 L.Ed.2d 10101 (1967); procrea­
tion, Skinner 11. Oklahoma, 316 U.S. 
535, 541-542 (62 S.Ct. lllO, lll3-ll14, 
86 L.Ed. 1655) (1942); contraception, Ei­
senstadt 11. Baird, 405 U.S., at 453-454 

, [92 S.Ct. at 1038-1039); id., at 460, 463-
465 [92 S.Ct. at 1041, 1043-1044) (White, 
J., concurring in result): family relation­
ships, Prince v. Massachusetts. 321 U.S. 
158, 166 [64 S.Ct. 438, -142, 88 L.Ed. 645) 
(1944); and child rearing and education, 
Pierce 11. Society of Sisters, 268 U.S. 510, 
5:15 [45 S.Ct. 571, !i73, 69 L.Ed. 1070] 
(1925), Meger 1°. Nebraska, supra. 

This right of pri,·acy, whether it he 
founded in the Fourteenth Amendment's 
concept of personal liberty and restric­
tions upon slate action, as we feel it is, 
or. as the District Court determined, in • 
the Ninth Amendment's reservation of 
rights lo the peo11le: is hro:ul-enough to 
encom1>ass a woman 's derision whether 
or not to terminate her pregnancy. The 
detriment that the St;ttl' would impose 
upon thl' prel(nant woman by 1lenying 
I.his d,oil·e altugetlll'r is appar(•nt. Spe­
cific anol ,lir,•cL harm medically diagnosa­
ble tiv,•n in ,•arly pn·gnam:y may he in· 
volvl'1I. Maternity, or ad,Jitional off­
spring, ma,· fore(• up,111 the woman :a 

,lisln•ssful lift, aml future. l's)-rholoJ!J· 
cal harm may he immim•nt. Mt•nt.11 and 
physical lwaldt ma~· hl' Lax1°d hy chihl 
care. Thne is alsn the ,listress, for all 
com·erne,I, assol'iatl'il wilh lht' unwante,I 
chilol, aml there 1s the problem of hring­
ing a l'hil,I into a famil~· alrt'ady unal,h•, 
psychologically and otherwise, to caro, 
for it. In other cases. as in this one, the 
ad,litional 11ifficulties anrl ('OnlinuinJ! 
stigma of unwed motherhood may 1w. in· 
\'olve1I. All these an• factors lhe woman 
and lll'r ro,spunsil,le physician necessarily 
will consi,ler in ,·unsult,1t1on. 

410 U.S. at Lil-,i:I, !)3 S.n . at 7:!li-27. The 
Court nevt>rthcl~ss refust'd to acc1°pt the 
argument that the right tn abort is abso· 
lute. 

The 1 'uurt's ,tel'isiuns rt•roJ!nizinJ! a riJ!hl 
of 11rivac~· also arknnwl .. ,ll!e that som•• 

-
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state rt'l(lllation in an•as prot1·1·t1,ol 1,y 

that right is appropriate. As note,! 
al,nve, a State may properly assert im­
portant interests in safeguarding health, 
in maintaining medical stamlards, and in 
protecting potential life. At some point 
in pregnancy, these respecti\·e interests 
become sufficiently compelling lo sustain 
regulation of the factors that govern the 
abortion decision. Tltr pnr•ac.v nglit in­
t"Ofred, lherrforc, rn111111/ lw .sai,I lu b~ 
ab.solute. In fact. it is 110/ d,·ar tu u.~ 
that the rlnim a.,s1•rl,·ri by so1111· amifi 
that 011e has an 1111li1111ll'li rifJlil lo ,lo 
with one '.s /,orly 11.s one plt'as,·.~ lw11 rs fl 

close re/atio11.~hip tu the ,,ghl ,~( 11n1•n• 
cy pre1°io11sly 11rliculalf'd in /hi' Court'.• 
densions. The ('ourt has refused to rec· 
ngnize an unlimited right of this kind in 
the past. Jar.ob.so11 , •. . lfu.,.sncltu.,,•lts. 
1!17 11.S. 11 125 ~.Ct. :158. 19 1..F:,I. 1;4:IJ 
fl!IO:,) (vaccmationl; Buck 1•. Ht'/1. 274 
U.S. 2110 147 S.Ct. ii84. 71 L.t:,I. IOOOI 
0927) (sterilization). 

Id. at Hi:1-f,4, !t:I S.l't. at 727 !emphasis 
addedl. Thus, though the Court l(ave an 
illustrative list of privacy rights, it al~o 
dPnie,I that the rig-ht was as hroa,I as the 
rii:ht to ,Io as one pleases with one's 111,.ly . 
Asi,Je from listing prinr holdings, th,• C 'nurt 
l'rnvitled nu explanatory principle lhal in· 
forms a lower court how to reason ahoul 
what is and what is nol ,mcompassed l,y 
I ht• right of prirncy. 

C:11rey 1°. Populnlion S!'rnr,•,; lr1t,·rnn• 
1,.,nnl. -1:11 11.S. ti78. !17 S.Ct. 20111. 52 
I..E.J.2,1 ti75 119771. heid unconstitutional 
J"t another regulation of access to contra· 
n·pti\•es un grounds of privacy. The New 
York statute required that distribution of 
n111tracepti\'eS to persons o\'er sixteen he 
nnly by a licensed pharmacist. That provi· 
si11n was held 11nconstitu1iunal because no 
1•11mpt>llinj!' state intnest was llt'rceived 
that coul,I overcome "!ht' teachinl! of Gri!r· 
,mid ... that the Constitution prote,·ts in-
1lividual ,lecisions in matters of rhil,lhear­
'"J.: from un1us1ificd 1mrusinn hv the 
~late. ·' Id. at li87, !Ii :,.l't. at :!llj i . ,\ 

l rhl' (ourt .11-,o !lo1fUl." " llo\\tl a pl'O\t'tiHtl 1,I 1hc 
l,n\.· lmhiddnu! d1c.,1nhu111m •1 t ll•nlr;.llqH1,,·-. 10 

rho!t.C less 1h.111 lh \l'.lf!<t olll, h111 thl."rc \\J:!-. 110 

rump,•lling st.111' 1111..r,·sl was n,qum•d "root 
hccaus..- tht1re 1:-: :Ln m1ll1 p1.•mlcnt fundamen­
tal 'riJ.:hl of ai:cess to contraceptives.' hut 
because such access is essential to exercise 
of the constitutionally 1irolected right of 
decision in matters of childbearing that is 
the umlerlying foundation of the holdings 
in Gnsu,()/,1, Eisenslud/ 1°. Bnrrd, and floe 
v. Wade." Id. at fi88-!l!l, 97 S.Ct. at :!018. 
Limiting distribution to licensed pharma­
cisL~ siJ!nifaantf y buniened that right. Id. 
at li89, !17 S.Ct. al :!llll!. 1 

ThesP ,·:1ses. and the sugg-estinn that we 
apply lhl·m t1J protect homosexual ,·ondurt 
in 1h,0 Nav~·. post.' a pec1Jliar jurisprudenlial 
problem. When the Supreme Court del·ides 
cases under a specifit· ,,rovision or arnend­
ml0nl In the Constitution it t'Xl'licates the 
rnt,a11inJ! and SUJ!f.!est., !he contours uf a 
value alrt•ady stat1°1I m tht' .tncument or 
implied hy lhe fnnst11u1i11u ·s structure :1111I 
hislnry. Tlw hiwt•r rnurt judJ!t' finds in tilt' 
Supreme Court 's reas,mmi: aliout lhose le- • 
gal materials. as weil as Ill tin: matermls 
thems .. lv1°s. guulance ior applyinf.! the pro­
vision or am~•ulnu.-nt to a nt•w situation. 
Uut whC"n lht> 1'1111rt .-reat,•s lll'W nghts. as 
some .Justir1°s wh" 1,:n·e i,ngal(l·tl m the 
prnr11ss slatt• that they ha\·., .tum•. s,·,·. ,·.,, .. 
/Jo,• 1•. /101/r,11. -1111 r·.s. li!I. :!:!!-:!:!, !l:I 
S.Ct. 7:19. ;1;:!-1,:1. ::;, 1..1-:tl.:!tl :!flt ll!t,:H 
(Whitt> .. I.. ,liss.•nlml(t; Ro,· /'. lt'wfr. -IIO 
(J.S. 11:1. lli7-lili, !1:1 :;.rt. ,05, 7:1:1-:l,&, ;1:; 
L.E,l .:!tl 1-17 t 1!17:n ,~to•wart, J .. concur­
ring), lower courls ha,~ 1,on,• of lhPse ma· 
lerials availahh• :11111 ,·an lonk only to what 
th~ Supreml' l 'ourt has slated to he lhe 
principle in\'oln•,1. 

In this J!WUp ,,f ,·ases. and in those cilf'd 
in the 11uo1<•1I lanl(uace from th(• Court's 
opinions. Wt' ,lo IJl>l find an~· principle artic· 
ulaled ,,,·,0 11 apjlro>achinJ! in breadth that 
which a1,pell:u1t s••t•ks In havt• us ado11t. 
T!w Court has listt"1I as illustrativP of the 
right uf privacy such :nallt·rs as ac1i,·ities 
relating tn marr1aJ!c. prol·rt•atinn. •·nntra· 
,·,•puon. famil~· relat:1111shi11s. :11111 d1il,I 
n•aring an,I ,·ducat,011. It ne,·,1 lianlly he 

111.,1,1111v 1 .111,u1ak I,,, ,11, it·,1111 ,uul 11 \\tn1IJ 

1101 ,1lh atKt' our 1nq111n t11 d 1,~11~, 1lu· , ,1ru11n 

1,p11111Hh olkrt·d. 
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of these covers a right to 
homosexual conduct. 

The question then becomes whether 
there is a more general principle that ex­
plains these cases and is capable of extrap­
olation to new claims not previously decid­
ed by the Supreme Court. It is true that 
the principle appellant advances would ex­
plain all of these cases, but then so woulrl 
many other, less sweeping principles. The 
most the Court has said on that topic is 
that only rights that are "fundamental" or 
"implicit in the concept of ordered liberty" 
are included in the right of privacy. These 
formulations are not particularly helpful to 
us, however, because they are less pre­
scriptions of a mode of reasoninR than they 
are conclusions about particular riRhL~ 
enunciated. We would fin,I it impossible to 
conclude that a riRht to homosexual con­
duct is "fundamental" or "implicit in the 
concept of ordered liherty" unless any and 
all private sexual beha,·ior falls within 
those rate1tories, a conclusion we are un­
willing to draw. 

In dealin1t with a topic like this. in which 
we are asked to protect from r.-gulation a 
form of hehavior never Lefore protected, 
and indeed traditionally condemned, we do 
well to bear in mind the ,·onc .. rns ,,,q,resse<I 
h_v .Justice White, dissenting in .lfoon• r . 
Cil!t of East C/e1•e/n11d. ~:II 11.S. -l!M. ~,,14. 
97 S.Ct. rn:12. 19!i8-ii9 .. i2 L.E11.:!d .i:11 
(1977): 

That the Court has am11IP pn•,·edent for 
the creation of new constitutional ri~hls 
should not )c,a1I it lo rrpl'at th<' prncPss al 
will. The Jurlil'iary, induclinl! I his t 'onrt. 
is the most ,·ulnerahl1• and ,·otnt's rll'an•sl 
to illegitimacy when it ,teals with jucl~e-

5. h mav be onh· canJid to !<la\· .:11 1111, 1101111 1h,11 
lhC' au1ho.- ol !his opinion. ~-.·hc.·11 m .tlalkmtc 
lifC", ~:<f1rC"s~d rhe vic\v that no ,·ourt ~hould 
crea1c new conslltutional right~; 1ha1 i~. r1gl11, 
must hr lairl,· Jtnvl·J hv c.tJ11JJ1 d rnu<lc!I 111 
lq?al intcrrn.·,-a11on horn rlu· kxl , ·•lllllltllc.', and 
hisror,: of 1hc Conc;rnuuon. Or. ~h It has hct·n 
apth· pul, ''the work ol 1h1: polihl·al h1 anchc, 1,;; 
10 be 1nvalidah:J uni~ m alc(1rd w11h .in mler 
C"ncc whoSt' :!!.l ;u1111g poml. '"'""c.· u11d1.•t·hin~ 
premise. is foir-1,· Ji,c.·o,·c·r.1hk in rlic Con,11111-
lton. That the: l '01nplt.·1c ml..:n:nn· will 1101 lw 
found lhere!-hl'C3Usc 1he ,i1ualion i-, nut hi.l'lv 
10 ha,·t hccn loresccn-,, gt.'nl·rally t.mmnon 

made constitutional law havin,t little or 
no co,tnizaLle root.~ in the langual{e or 
even the rlesign of the Constitution. Re­
alizing that the present construction of 
the Due Process Clause represents a ma­
jor judicial ,tloss on its terms. as wrll as 
on the anticipation of the Framers. and 
that much of the underpinning for the 
broad, suhsta11tive "application of the 
Clause disappeared in the connict be­
tween the Executive and the Judiciary in 
the 19:J0's and l940's, the Court shouhl 
be extremely relm·t.ant to breathe still 
further substantive content into the Oue 
Process Clause so as to strike down leg­
islation adopted hy a State or city to 
promote its welfare. Whenever the Judi­
ciary does so, it unavoidably pre-empts 
for itself another part of the governance 
of the country without express constitu­
tional authority. 

Whatevn iL~ application to the Supreme 
Court. we think this admonition should he 
taken very seriously hy inferior federal 
courts. No doubt there is "ample pre,·e· 
dent for the creation of new ronstitutional 
rights," hut, as .lustice White s,ud. th,! ,·r,•­
ation of such rid1ts "l'Omes rwarrsl 10 illt•· 
gitimacy" wll('n juolg,•s make "law ha,·in~ 
liltlf' nr no rngnizahlc routs in tht' laniruagc• 
or 1•vf'n the ,lc•~i).!n nf Liu· Constitution." If 
it is in an~· ,h•.l!tl'l' dnuhlful that !ht' Su · 
prPmt! Court ~houl1I fre,•I~· t"rt'alt• new con# 

stitutinnal ril!hLs.; Wf> 1hink it ,·crtaio thal 
lown ,·ourts should not ,In so. W,• havP no 
J!Ui,lanrt' from lht! Co11stil11lion or. a:-- w,• 
ha\'P shown w11h n•s111•,·t In !ht• ,·as,• al 
han,I, from arl il'nl:11,•cl !supr,•nw t 'ourt prin• 
cipl,• . If ,·ourts ,,f :rpp,.als shmrhl. in , udr 

i;rmmJ ." J . rh. i1t•m,1crttn• '-""' Ou1ru~t :! 
11<n11H. Tht·-.e 'IL"\\' ' ,ff{', hnWt.' \.t.'J, t.Olllflh.'tt:h· 
int'li:\ant tu lht· tunnmn .,1 a tllTml 1mh.!t' . 
Th'-· Suprl'tllt' frnnl ha, dn 1c.kd 1hat 11 Ill.I\' 
'- re alt' nc.•w nin"i1111111on,:1I 11rln ._ anJ . .ar. iuJct·~ 
ol n,n ... 1111111011.dh 111h·1 mr umr1',, w~ .uc.· t,ouruJ 
ah~olutd\' lw rh.11 Jt:knmn,111on. rhc unly 
qth'!tlion:, 0111·11 l11r lb a,e \dw1hc:r rln.· S11p1Tmt· 

<:min ha!t n,·011c.·d a rtJ?IU ,dm·h. la1rk c.ll'111tl'<I. 

l "O\t.'l'S lhc c.a~c.· heton· us or whc1lu:r lhc.· Su 
Jlll'ITil.' C,11111 hJs ,rwc.-dinl •• mc,Jc.· ul ,111al,,1~. ,I 
inc.·thodoh,,~'"· "luch. lumc.·:,,II\" appl1l'd, 1 c.•;1chl'~ 
the t.·;1-,c we mu,1 nm,· dcndt.· . 
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nr,·11mstann•s , lwl!:111 !u ,·r,·ar,, 111•w r1rht:-; 

frn •ly, tlw ,·nlunw ••I 1 lt•n-..1u11..; ":nultl 11w:u1 

that ·man _\.· would ,•vad•· ~11pr""''' f 'uurt n· 

vu•w, a J.!fPal hrnly nf J1111J.!'' m;ul•• law 

wnultl ~row UI), anti w•• wuuld hav1• "11n1
-

•·mptjedl for loursdvPsl anolhn part of th1• 
i:overnance of the country without ,•xprc•ss 
r"nstitutional authority." If the revolulion 
in sexual mores that appellant proclaims is 
in facl ever lo arrive, we lhink it must 
arrive through lhe moral choices nf the 
J•<'ople and their electrd representatives, 
not through the ukase or this court.. 

Turning from the 1lt'1·idetl rases, whirh 
w1• ,to not think provide 1•vpn an amhiguuus 
warrant for the constitutional ri1tht he 
s<'•·ks. appellant offers ar~unll'nts lias1•1l 
"l"'n a nmstitutional th,·ory . Thnu1th that 
11 ... orv is obviously untenahle, it is so often 
fr,.ard that il is worth stalint,: briefly why 
we reject it. 

,\ppellant ,fonies that moraiily can ever 
,,.. the l,a_-,is for l<'l!:islation or, more ,;1,.·•·rfi­
•·allv for a naval n,gulation. aml asserts 
t.w,; • reasons why that is so. Tlw first 
arl'.ument is: ''if the military can ol,•fond iL~ 
hlanket l'Xclusion nf homu,;,•.xuals un the 
1'.ro11nd thal they are offensiv•• to the ma­
j .. rnv nr to the mililar~··s view of what is 
~ori:~lly acceptable. then no ri~hts are safe 
fronn ~ncroachmenl and no minority is pro-
1...-tetl against cliscrimmation." Appellant's 
llpenin,t Briei on Appeal at 11-1\!. Pass­
""' the inaccurate characterization of the 
N,;vv's position here, it ,J,.serves to he said 
1liat· this arl'.ument is completely frh·nlous. 
Th,• t'.onstitution has provisions that c·r1•atP 
,,,,,.rific rights . These protect, among oth­
. •·,, racial, ethnic. and religious minorrt1t•s. 
: r :.i l'nurt refust!S to ~rt·:ite a new conslitu-
1;,,nal right Lo protect homose~ual ro1ulu~1. 
the court does not thert'hy clestro~• estah­
li~hetl constitutional rights that are solidly 
has,,d in constitutional text and history. 

Appellant goes furtlll'r, however. and 
c·onlends that the existence of moral 1lisap· 

ft . Al oral atf,!:Untcnl, .,ppdlant"~ ,:uun,d wa'."i 

p,,:- ... scd hv the L11u1"1 umc..Trn1ng Im, prnpth11i,111 
••• 11 1hc n;J\'al rt.'guloumm, ma'."· not 11c.·rn11~~1hly 
t.. , 1umkJ m moral fu<lgmcnb. :\sk~tl whclhc:r 

111111 al Jhhorrl'tKl' , ·ouM 11t.'\ er he a ba!<.IS lor a 
,q:ulauon. loun~d •~Pli'-·J that II l.r>Uld 1101. 

I '", 11 ft r ,,f 

g•·twr:11, ,1,, . ,,1,,11,,r,.11 1,11 ! ,1 r;,i, I •· ,l1lf1 

,·nit to 11ml••r-.1;u11t hu\o\ .lll .ul1111 :-- ,·lt•,·111111 

of a partrwr fo ~hart• :,:.,,,..u:d 111t1111a, ·y 1s not 

immunt' from hurrlen hy the slat,• as an 
element of rnnstitutionally prolerted priva­
cy. Thal the particular choice of partner 
may he rPpUKnant lo the majority argues 
for iL~ vi~ilant protection-nut it.-; vulnera­
hilitv to sam·tion." Appellant's Opening 
flri~f nn Apfl"al al 1:1. This theory that 
majority morality and majorily choice is 
alway" macle pn•sumptivPly im·ali,I hy the 
Conslltntion attacks the v('ry pn•clicale nf 
d1•n11>rralil' go,·Prnrrwnl. WhPn the l'onsti­
tutinn ,lm•s nut s1wak to the 1·,mlrnry, the 
•~hnic,•s of 1hos1• put in autlmrrty hy the 
Plectnral prnr .. ss. or thost• who an· account• 
able to such pt'rsnns, com,• hPforo• us not as 
suspert he1·ause majoritan:111 hut as rondu­
sivl'IV valid fur I.hat n,rv re:tsmr. W ,. 
str~;s, l11!c·ause ,h., possil,ility of h,·ing mrs­
undt!rstnucl is so 1treal , I hat this rlcfen•nce 
lo democratic choice 1lcws not ai1plv wh,·re 
the ('unstitulion r1·1110\'l'S the d11111·e from 
majorllil's. .\)'pl'll:urt's fhl'11ry wnulcl. in 
fact. ,l<•strn,· tlll' lmsis for 1111wh nf the 
mosl 1·aha•ct' l,·~rslatron unr sncll'ty has. It 
woul,I. for .. xamplc•. reml,•r 1,•i:isl:ltion 
about cinl ril!h!.s. work,•r safety, the Jltl'S· 
•·nation nf 1he t•nvirnnm,•nt. arnl much 
mort>. urwonstilulinnal. In l'adt of tlll's" 
arpa ..:,, lt•~islatin-. majuntit•s havp ma,Jt.> 
mor:11 .-l1;•J1·••s ,·nnlrary ln lht• ,1,•srrcs nf 
mmuntu•:-- . h 1...; t11 hr ,lo11h1t·1I I hat v,•r~· 

man\' iaws '"'"' whose 111limal,· justifica­
tion tlut:'s 1mt n •st u11nn tht• :--uc·icty's morali­
ty.• Vnr the~e n•asons. appt'llant's argu­
ment will not wuhstan,1 c•xamination. 

Ill \V1• mnduol1•. th1•rt'for<'. !hat WP ,·,111 

firnj 110 l'Oll~lltlllllmal ri~hl lo t'nl,!;t~•· in 

honws,•xnal ,·1111cl1wt a111I that, as j11<h.:••,.-, 
we ha\·t• no \\ arr•111t lo ,·r(•ate out• . \Vt· 

,\sh·c.l tht.·11 .,i,. 1111 lh<." prupnrl\- 111 pn1lulnt111~ 
hc~11.11i1v. l 1m1hd rl·pht.·tf iii.II 1ha1 L'r>uld he 
p.-11h1ln1nl hrn ott 1hc gn,umi 111 t..rndt\· tu am • 
ma►.• . fh c 1101t·1. 111111 In l I ud1, 10 .1111111ah 1:-., ol 
cour,c .. an ,,h1~'- l1tu1 ,,n p ·m1111.b ,,I 1norall1\". 

-
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need ask, therefore, only whether the 
Navy's policy is rationally related lo a per• 
missible end. See Kelley v. John.~on, 425 
U.S. 238, 247-19, 96 S.Ct. 1440, 144&-47, 47 
L.Ed.2d 708 (1976►. We have said that 
legislation may implement morality. So 
viewed, this regulation bears a rational re­
lationship lo a permissible end. It may be 
argued, however, that a naval regulation, 
unlike the act of a legislature, must be 
rationally related not lo morality for its 
own sake hut to some further end which 
the Navy is entitled to pursue bel·ause of 
the Navy's assigned function . We need 
not decide that 11uestion because, if such a 
connection is re11uired, this regulation is 
plainly a rational mt>ans of advancing a 
legitimate, indeed a crucial, interest ,:om• 
mon lo all our armed forces. To ask the 
question is to answer it. The effects of 
homosexual ronduct within a naval or mili­
tary unit are almost certain to be harmful 
lo morale and discipline. The Navy is not 
required to !)roduce social science data or 
the results of controlled experiment.~ to 
pro,·e what common sense and common 
experience demonstrate. This Vt>ry rase 
illustrates clangers of the sort tilt" Na,·y is 
entitled to consider: a 27-year-old petty 
officer ha,I repealt•d sexual rl'lations with a 
l!l-year-old seaman rerruit. The latt~r 
then chose to hrt>ak off I.he rl'l:ttionshiJt. 
Episodes of this sort are l'.ertain lo Ii,• cl,•ll•· 
terious lo morale and discipline. to rall into 
11uestion the ev!'n-handedness of supl'riors· 
dealings with lower ranks. to make pl'rson­
al dealings uncomfortalile where the rc•la­
tionship is sexually amhiJ?uous, to j!enerate 
dislike and disapproval among many who 
find homosexuality morally offensive. and. 
it must be said, itiven the rmwers of mili­
tary superiors over thl'ir inferiors, to ••n­
hance the possibility of homosexual seduc­
tion. 

The Navy's policy re-1uirini.: discharge of 
those who engaite in homosexual conduct 
sen·es legitimalt• state interl'sL~ which in­
clude the maintt'nance of "disciplinf', good 
order and morale[,] .. . mutual trust and 
,·nnfidence amonJ? sen-ice members .. .. in­
suri in1tJ the intl'1trity of the system of rank 
and comma 1111. recruit[ ingj and re-

tain( ing J members of the naval service 
and ... preven~ ingj breaches of security." 
SEC/NAV 1900.90 (Mar. 12, 1981 ►; J.A. at 
219. We believe that the policy requiring 
discharge for homosexual conduct is a ra­
tional means of achieving these leititimate 
interests. See Beller v. Middendorf, 632 
F'.2d 788, 8 I 2 (9th Cir.), rert. denied. 452 
U.S. 905, 101 S.CL. 30:Jo, 69 L.Ed.2d 405 
(1980). The unique needs 0£ the military, 
"a specialized s,JCiety separate from civilian 
society," Pnrker v. l,wy, 417 U.S. 7:13. 74:1, 
94 S.Ct. 2!i47, 2555, 41 L.Ed.2d 439 U!'74l, 
justify the Navy's determination that ho­
mosexual conduct impairs its capacity to 
carry out its mission. 

Affirmed. 

...... ___ , 
o {•"'"'""'''m" 

r 

John F. IIARMON. App•llant. 

... 
BAl,TIMORE & OHIO RAll.lto,\ll. 

No. H:1-l!in. 

United States Court of Appeak 
District of Colurnbi.i Circuit. 

Argut>cl .Ian. 1:1, l!IH-1. 

Dl•citl,•tl ,\u,r.17 •. IWH, ______ _ 

Railroad Pmplo_\'l'l', whn n•c••ivecl h••nc­
fits under the Longshurernen's and Harbor 
Workers' Compensation ,\ct for injuri,•s he 
sustained while n•1miri111-: a hopper, or fun­
nel, throuJ!h which l'Oal pass.•d as it moved 
from railroad ,·ars tn the holcls 11f harges 
and shi11s al railroa,l's coal pit'r, hro1111ht 
suit against I he rail mad under the Federal 
Employers' Liability Act. Th"' Umt"'cl 
States Distrirt Court for the District nf 
Columbia, Gerhard A. (;csell. J., .i60 
F.!-iupp. !114, ,mined summary judgment m 
favor of railroad. a111l em11loyet> app,•aled. 

'I 

11.\lt~IIIN • · IIAI.Tl'IIIHE & 111110 II H t:l!l!I 
«·11" u 741 f lJ 11'fll , I ,.1114, 

l'I·,• Court nf .-\pp,·ab . ~1,kl'a. 1 ·1rn111 
.l11dv:1•. helcl that Lu111-:sh11rc•nwn·s a111I 11,u• 
l,or Work,•rs· ComfJensatonn Act provult•d 
1,xd1Jsive coverage for employee, preclud­
ing coverage for employee under the Fed­
eral Employers' Liability Act. 

Affirmed. 

I. Workers' Compensation e:>262 
An employee is coverl·d by the Long­

shuremen's and Harbor Workers' Compen­
,auon Act only if he or she meets both the 
situs and sutus tests. 1,mgshoremen's 
ancl Harbor Workers' Comp1.-nsation Act 
~~ ;!(3). 3(al, a.~ amended. 3:1 U.S.C.A. 
~~ 90213), 9031a►. 

2. Workers' Compensation e:>262 
Simple distinction hetween "traclitional 

r:ulroacling tasks" and "traditional mari­
lime tasks" is not the sole inquiry to he 
111:ull' in determining a railroad ••mployee's 
st.11us undi,r the Lungshoremen's :uul llar­
hor Workers' Compensation Act; ,ledining 
lo follow Co11li I'. Nor/oil.: & IYP.~tl'nt Ry. 
1 ·,,., ,i6fi F.2d >!90. Longshoremen's :rnd 
llarhor Workers' Compensation Act. Ii 213►, 

as :rm,•nded, :1:1 IJ.S.C.,\. § !)02(:ll. 

:1. Workers' Compensation =tfi2 
IAmgshoremen·s arul 11:,rl,or Worker's 

1 ·,.111r,1•nsation ,\ct providell exclusive rnv­
o·r:1ge for railroa,I c11111loyee injun~I while 
rc·1•:11ring :t hopp,•r. or funnel, through 
whirh ,·ctal pass,•cl as it moved from rail­
w:111 ,:ars to the holds of lmrgl'S and ships 
al railroad's coal pier. predudinv: rov1•ra1;e 
l••r 1•111ployt•e's injurit's under the F,•,leral 
J :11,ployers· Liahility Act. 1..ongshoremen's 
:11,d llarhor Work,irs' l'om11e11sation ,\ct. 
'·11 I et seq., 2(:J); :l(al, as nm'ended, :13 IJ.S. 
L\. )§ 901 ct seq., !I02(:II. uo;J(a); Federal 
I· "'l•lnv,,rs Liahility Act, /j I l't se,,., ~5 
1 • S.C . .\. ~ !ii et se,1. 

.\pp,•al from the llnil<'cl Stat!'s District 
, ·,.,,rt for 1lw llistri,·l of t"olnmliia (Ci,·il 
\.-111111 :-.o. K2-0:I0!l:II. 

)lidia,·1 Farn•II. WashinJ!tnn. ll.C .. uf 
''": Bar ,1r thl• IJistm·t nf I 'oh11nl1ia 1'.unrt 

w '"':.,;,a oo. • p . "'' 

ur .\ 111u •a1 . , ,, •• 1; ,fi ' .,, , · 11 \- - , .. .. 1.11 W,t\ •• "' 

th,• 1·,1111t. with whom ~11r1 t ' Humnu-1, 

Wash111g11111. IJ t: .. was 1111 the bnd, for 
appellant. 

George F. Pappas, Baltimore. Md., of the 
Bar of the Court of Appeals for Maryland 
prn hac vice by spedal leave of the ~;ourl, 
with whnm Walter J. Smith, .Jr., Wash­
ington, D.C .. was 1111 the lirief, for appellee. 

Before WRIGHT. MIKVA and BORK, 
Circuit Judges. ' 

Opinron for the Court filed by Circuit 
Judge ;',IIK\' A. 

MIKVA, Circuit Judge: 

A recurring problem in workers' compen­
sation laws has been the coverage of mari­
time workers. Commencing in 1!117, when 
the Supreme Court held that under certain 
circumstances statt's could nnt <'onstitution­
ally provi,lt• compt•nsation to injured mari­
time workers. Soulhf'T11 Pruitir Cu. 1•. Jn1-
.<en. :!H U.S. W:i. :17 S.t'I ,,24. Iii L.E,I. 
l118fi (19171. Cungn•ss. th,· court.-;, and the 
states have struggled to rarvr nut rational 
areas for st.ate :rnd fecleral laws. Thl' orig­
inal "J,·11.w,,, line", named after that 1!117 
rase. helcl that tht• st..1t1•s could not rnvn 
lungshorc•n11•n injurrcl st'aw:orcl nf !he wa­
ter's l'CIJ!t'. In l!l:!7, after St>\'c•ral unsur­
c~ssl'ul att,•m,,L-.. to extend slalt• t·nmpen!-iil· 

lion renw,ht•s 111 in.111n•,I 111ariti111c work,•rs. 
Congr,•ss ••nact1•cl 1111, LonJ!shorf'men's an,I 
Harb11r Wnrkprs' ( '.ompPnsati11n At·t 
(I..HWC.\I, :1:111.S.C. ~ !IOI C'I .wq. 11!1821. to 
prO\·idl• coverage for such preduclctl long· 
short•1111·11 amJ ul hns similarly situale1I. 
That slaluh•. sigmfirantly anol'lrded in 
1972, has lw,•n iutersecll'cl hy other ft'd••r:rl 
compn1sati1111 law~. We hc,n• adolress lht' 
a11pli,·atoon of lilt' LIIWI',\, :L~ amernll'd in 
l!l72, 11, !ht• fa,·ts in this rnsi, ancl the 
inll•rfon,. if any. 111,tWl't'n that .\1•t and tht? 
r,,,l.,ral F:mplo)·l•r,, Liahility ,\ct fl-'ELAI, 
~ii tr.S.1'.. :j .·,1 ,·I s,-q. f I !IHll. 

John Harmon. app,•llant. was l'llll'lo_v<'d 
h,· the llaltimon• :uul llhio Hailro;ul Compa­
u~ 111 ,,;, Ill al ils ,·oal pin in llaltimnr••· 
lie was injnrc•ol whilo• n•pairtn~ a hnppl'r. or 
funi1~I. I hrnul!h which ,·oal 11:osst's as it 
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tinuing duly to periodically reexamine its 
deregulalory scheme and to make appropri­
ate adjustments as needed;.s and. of 
.course. the courts remain open for future 
challenges should experience demonstrate 
serious shortcomings in its policies or 
achievements."' 

VIII. Cotll'LIJSION 

(38) Our review of the ICC boxcar ex­
emption decisions has led us to conclude 
that the Commission's general exemption 
of boxcar freight rates from regulation 
was amply reasoned and supported by the 
record. But we conclude, as well, that in 
exempting joint rates Crom rev;ulation, the 
ICC failed to adequately consider the po­
tential for large railroads with "market" 
power over a through route lo appropriate 
profits which deservedly belong to small 
railroads that are co-participants with the 
large carrier in joint rates for that route. 
It is therefore certainly within our remedial 
discretion, and we think it appropriate, to 
vacate the ICC order to exempt boxcar 
freight rates from regulation only so far as 
it applies to joint rates . See, e.g., Actio11 
on Smoking ond Heolth ,,. Civil Aeronau­
tics Boord, 699 F.2d 1209, 1212 n. 1:1 (l).C. 
Cir.1983) (vacating recision of prior regula-

115. Telocaror Network ••· FCC, supra note 20, 223 
U.$.App.D.C. at 361 n. 191, 691 F.2d at 550 n. 
191; Public S.,n•. Comm,, v. f'PC, 151 U.S.Aµp . 
D.C. 307, 317, ~67 F.2d 361, 371 (1972); Na110,i , 

al An,, of Tl1ea1rt Owners , •. FCC. 136 U.S.App. 
D.C. 352. 361 , HO F.2d 194, 203 11969), cm. 
dtrried, 397 U.S. 922, 90 S.Ct. 914, 25 L.Ed.2d 
I02 (1970); Amencarr Airlirrt.s, /rrc. v. CAB, 123 
U.S.App.D.C. 310, 319, 359 F.2d f>H. 633 (err 
barre), cert. dtrried, 385 U.S. 843, 87 S.Ct . 73, 17 
L.Ed.2d 75 ( 1966); sec Natiorral Broadcasting 
Co. v. Urrittd Start.s. 319 U.S. 190. 225, 6J S.CI. 
997, 1013. 87 L.Ed. IJ44, 1367 (1943); Na11onal 
Assrr of Regulatory Util. Comm 'r.s v. f'CC, 173 
U.S.App.D.C. 413. 421, 525 F.2d 630, 638. cm. 
dtnitd ,ub nom. National A•• ·rr of Radiottlt­
phorre ~•"· "· FCC. 425 U.S. 992, 96 S.Ct. 2203, 48 
L.Ed.2d 816 (1976), 

86. Aichi.son. T. & S.F. Ry. v. ICC. 188 U.S.App. 
D.C. 360, 377, 580 F.2d 623, 640 ( 1978); Ameri­
carr Airlinlt$, Inc. v. CAB . .s11pra note 85, 123 
U.S .App.D.C. at J20, 359 F.2d at 6H; Shell Oil 
Co. v. f'PC, 520 F.2d !061 . 1072 (5th Cir.1975), 

tion only to the extent the rourt found such 
rescission not adequately explaim·,O; Mo11-

santo Co. v. Kennedy, 613 F.2d 947, 956 
(D.C.Cir.1979) (remanding for FDA recon­
sideration of only that part of its decision 
that applied to levels of chemical in bever­
age containers as to which the agency had 
not generated data al the time of its initial 
decision). In so doing we are admittedly 
concerned that the resulting situation-in 
which joint rates remain regulated but oth­
er rates are not regulated-<:ould cause a 
disequilibrium in the Commission's deregu­
lation policy as well as in the lransporta­
tion market, i.e., shippers might tend in 
some cases to move away from using un­
regulated single carrier routes in favor of 
through routes, or vice-versa, or other dis­
locations in the boxcar freight market 
might ensue. Of course, any such predicta­
ble imbalances would presumably justify 
the ICC in promulgating temporary emer­
gency rules to govern the situation until 
either the ICC reevaluates its exemption uf 
joint rates in light of our holding today or 
until it can, under the notice and comment 
procedure of the Administrath·e Procedure 
Act, promulgate new permanent rules 
which reflect our holding. Sn, 5 U.S.C. 
§§ 553(blfBI, 55:l(d)(;I) (agency may for 
"good cause" issue rules without notice or 

ctrt. dented mb ,wm. Clrevrorr Oil Co. ,,. f'PC, 
426 U.S. 941, 96 S.CI. 2660, 49 L.Ed.2d 39~ 
(1976). In P11bl1c Stn•. Commit ,,, FPC. 167 
U.S.App.D.C. 100, Sil F.2d JJ8 (1975), WC CA· 

gaged in precisely 1h,s type of rce,Jl11a11on wuh 
respect to an agency order dcrcgulallng natural 
gas ra1es by pro\·1ding (or advance pilymcnt to 
gas producers. Although on 1972 we sus1ained 
the agency's effort as a "jusuliablc cxpcnmcnt 
in thr continuing search for solutions to our 
nation's critical shortage of natural gas," P..blic 
Serv. Comm;, v. f'PC, supra note 85, 151 U.S. 
App.D.C. al 317, 467 F.2d al 371, we later, in 
followup litigation •8a'" a11acking 1he agency's 
aclion, siruck II down because the agency had 
"failed lo engage in 'mca111ng[ul review. analy• 
sis, and evaluation·" of the practical results of 
its experiment. Public Strv. Comm n v. f'PC. 
.supra, 167 U.S.App.D.C. at 10-1, 5 I I F.2d a1 342, 
quoling Public Strv. Comm'n v. FPC . .supra note 
85. 151 U.S.App.D.C. at Jl7, 467 F.2d at 371. 
Sec generally Amencarr Pub. Gas As.s;, v. FPC, 
186 U.S.App D.C. 23. 38-39. 567 l'.2d 1016. 
I031-1032 ( 1977). 

., 
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pqlolic procedurp); Sm"// R,:ji11er L,·ml 
1'1•11se-Ooum Tn.~k Fo,-ce, 705 F::!d al 554; 
, 1,,,,.rirnn Fedemlion of Gu1•er11mt•11t 
1,;.,1ployees ,,. Block, 6fi5 F.2d 1153. Jlf,(j 

(ll .l.'. .Cir.1981). Such rules of course must 
a, ,,i,f the problems we have identified in 
t l11s opinion of large carriers abusing their 
p••W•'. r over small carrier co-1>articipant.'l in 
lf ,,·nnl{h routes . /L<;JV(.T l'. D0110l'(ln. 73:1 
F ~,I 920 at 922 (l) .C.Cir.l!J84l (court's "un­
a111l,iguous mandate [ may not he I hlat.antly 
,li.-;i·i,garded by [.igency issuing interim 
,.,,,n~ency orders) "I. Olher than this limi­
tation, it is for the Commission, and not 
lhis l'Ourl, to decide if interim rull'S are 
,,, .,,,Jetl and if so what those rules should 
1•1n,·i,le. Small R,1i11er Lead Phast!-Do11·n 
fosk Force, 705 F.2d at 554; cf. Action 011 

s,,wki,,g and Hmlt/1 1•. Cfril Aero11(1U/ics 
l/011rd. 713 F.2d 795, 800 (D.C.Cir.198:1) 
ll'romulgation of order without notice and 
r"1111nent procedures umler 5 lJ.S.C. 
§ :,;·,:l(b)(BI is proper only if the agl•ncr 
cnndudes there is an "emergency situation 

. . fwherel delay would do real harm;'). 

W,i have also concluded that the ICC car 
Inn• decision was a promulv;ation of a suh­
~lantive rule, and not an exemption autho­
ri1e,I by 49 U.S.C. § 1050!ifa) and therefore 
11,u~t be vacated. In addition, we £inti that 
11 ... ICC relied on an improper view nf its 
rnl,• in assuring that the Alaska Railroa,l's 
r:11, :,; be "equal and uniform" and therefore 
\'a•:ate and remand for furth~r considl'ra­
lion the rate exemption as applied to the 
Alaska Railroad. We find unpersuasive, 
h, ,wPver. pl'titioners' arv;umenls that the 
g,·neral maximum rate exemption must be 
,·arate,I as applied to Ca:nadian-United 
Sl.it"s boxcar traffic, or that the valid por­
ti1111s of the order will allow undue discrimi­
na• ion against ports. Finally, we have con­
sidi,n•d other arguments raised by the par­
ti,·s. not explicitly addressed in this opinion. 
and find them without merit. For the rea­
.,.,,,s Sl'l forth above, this case is remanded · 
t,, !he Commission for proceetlings consist­
,.,,, with this opinion. 

II i.~ so or,frre,l . 

Mary Pat LAFFEY. et al .. 

V. 

NORTHW•;sT AIRLINES. INC., 
Appellant, 

Air Une Pilots Assodation, Non-Aligned 
Party. (Two Casesl 

Mary l'at LAFFEY. et al.. Appellants. 

Y. 

NOltTIIWEST ,\lltUNES. INC.. 

Air l.ine l'ilnl~ Association. Non-AliKned 
Party. <Two ('.ases) 

Nos. · !13-IO:l:J, 11:1-to:J.1, s:1-1167 

and 83-11611. 

Unill'd States Court of <\pp,•;lls, 
District of Columbia Circuit. 

Argut!d Dec. 8, 198:!. 

Dnided July 20, l!l!H. 

In Title VII and Equal Pay Act case, in 
which an airlint' was found to ha,.,. violatt!d 
the lall,·r let by paying its stewardessl'S 
less than its pursers, th,· l'nitetl Stall•s 
District Court for the [)istrirl nf Columbia. 
Aubrey E. Rol,inson, Jr_, Chid Ju1IJ(e, 582 
F.Supp. 280, .rcsoln••I ,lisp11l•·ll matters. 
App .. al and rross appeal wo,rt, taken. The 
Court of ,\ppe.ils held that: II) lht,re was 
no lmsis for 11,·crturning th" determination 
that the airline's purser/stewardess vay 
differential was basetl on sex or that a 
uniform cleaninv; allowance for men, but 
not for women, discriminat,•d impermissi­
bly on the basis of sex; (2) in view of the 
full and fair 01,pnrtunity the airline had to 
litigate the issues of whether stewardesses 
and pursers perfornw,I "equal work," the 
measurement of back pay, oversights in 
the delint'atiun of the Title VII class, anti 
error in characterizing the Equal Pay Act 
violationt' as willful . the strong J>0firy of 
repose 1>rcclu,J .. d rernnsi,leral ion; (3) the 
ti111•• framP for hack pay acl'rual was Min­
nesota's two-yt•ar limil4llion on the recov­
pry of wuges uniler any fedt•ral or suite 
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law; (4) the stewardesses were entitled to 
pre-Act longevity in calculating back pay 
for the relevant, post-Act time periods; (5) 

' the district court properly declined to revi• 
sit the 1974 remedial order provision on the 
rate of prejudgment interest; and (6) stew­
ardesses were entitled to postjudgment in­
terest on the liquidated damages. 

Affirmed in part, reversed in part and 
remanded with instructions. 

I. Labor Relations =1333 
Employer's actual but erroneous belief 

that two jobs are in fact different does not 
wholly shelter employer from e11ual pay for 
equal work liability in that judges have 
discretion only to limit, not to eliminate, 
damages when employer, in "good faith," 
erroneously but reasonably believed that 
his conduct conformed to legal require­
ments. Civil Rights Act of 1964, § 701 et 
seq., as amended, 42 U.S.C.A. § 2000e et 
seq.; Fair Labor St.andartls Act of 1938, 
§ ti(d), (d)(l)(i\'), as amended, 29 U.S.C.A. 
§ 206(<.I), (d)(l)(iv); Portal-to-Portal Act of 
1947, § 11, 29 U.S.C.A. § 260. 

2. Labor Relations €=> 133:J 
Amendment providing that compensa• 

lion differentiation "authorized by" Equal 
Pay Act shall not be unlawful employment 
practice under Title VII did not change 
governing law "equal pay for equal work 
regardless of sex" so as to exonerat,~ em· 
ployers who in fact failed lo reward equal 
work with equal pay, so long as they hon• 
estly believed that jobs in question were in 
fact different. Fair Labor Standards Act 
of 1938, § 6(dl(l)(iv), as amended, :!!I U.S. 
C.A. § 206(dl(ll(iv); Civil Rights ' Act of 
1964, § 703(h), as amended, 42 U.S.C.A. 
§ 20<Kle-2(h). 

3. Labor Relations €=>1333 
Basing wages on "a bona fide job rat­

ing system," a sex-neutral objective meas­
ure, exemplifies legitimate employer con­
duct Congress envisioned as permissible 
use of other factors other than sex, but 
employer's mere belier, untested by any 
objective job rating system, that men and 
women are not engal{ing in equal work 

does not fall within what ('.,ongress envi­
sioned as bona ride "other factor ." Fair 
Labor Standards Act of 19:18, § 6(d), as 
amended, 29 U.S.C.A. § 206(d). 

4. Labor Relationa ¢=>1333 
Airline discriminated on basis of sex by 

providing male-only uniform cleaning al­
lowance for cabin attendants and there was 
no need to consider average monetary val­
ue or overall benefit 1,ackage in question to 
male and female employees because clean­
ing allowance was simply another supple­
ment to male salaries. Fair Labor Stan­
dards Act of 1938, § 6(d), as amended, 29 
U.S.C.A. § 206(d). 

5. Federal Courl'I «s=>917 
Airline could not relitigate issues of 

whether "equal work" was performed by 
its female stewardesses and male pursers 
anti whether it could, as a matter of law, 
ha,·e "willfully violated" Eqnal Pay Act 
notwithstanding absence of iniquitous state 
of mind, based on argument that prior hold­
ings were "clearly erroneous" and that ad­
herence to law of the case would work 
manifest injustice where there were no tru­
ly "eXl't•ptional circumstanel's." Fair La­
bor Standar,fs Act of l!l:!8, ~ liM). as 
amended, 2!1 lJ.S.C.A. § :W61dl. 

6. Labor Relations <S=>l33:I 
Differenre in supt!rvisory rcsponsiltili­

ty hetw,•en airlinl•'s mall' pursPrs anti fe. 
male slo•wanlt•sses was not suffkient to 
justify 111w11ual pay . Fair Labor Standards 
Act of 19:18, § li(d), as a111e111letl. ;!9 ll ,S. 
r..A . !i 206fd) 

·7; l..llbo~ Relations e:>1527 
District court's finding that positions 

of male purser and female stewardess at 
airline were substantially equal for Equal 
Pay Act purpost•s was not contradicted by 
fimlinj!'s of fact. Fair Lalior Standards Act 
of 1938, § 6(tl), as amendvd, 2!J U.S.C.A. 
!i :t06(d). 

8. Labor Relations €=>1535 
District court's determination that air­

line's violation of Equal Pay Act was will­
ful because employer consciorrnly and vol-

~ 

L \Fn:r v . NOHTIIWl-:ST Alltl.l:\ES. INC. 
l 'ltt' •• 7-lf) • . ld Hl71 ll"ltwl 

1117:I 

i;• .f.1rily charkd a ,·ours!' whirh turno•,f 11111 

•. ht• wrnnJ.! was not dt•arly t•rront•ous , 
n•111lering airline lial,I,, for a thml 

o( hack pay . Portal-lo-Portal l'ay Act 
,,, i:tn, § 61a), 2!J U.S.C.A. !i 25iilal. 

!I. ! .,bor Relations <S=>l 550 
-\irline, on third appeal in employment 

,It ,·rimination action, faihid lo estahlish 
. 1 • •. liasis for abandoning district court's 
"' 01:inal back pay formula based on its 
d.,im that back pay for stewanlessl's 
should have been compute,! on l,asis of 
~ini.:le "cabin attendant" classification. 
r;itllt'r than based un al'tual "premium pay 
1,,, • .,, .. airline establishe,I for its male purs-
1•r.-; . Civil Rii.:hls At-I of l91i4, § 701 et 
'·"'l , as amended, 42 U.S.C.A. Ii 20001' et 
s,•q .; Fair Labor Standards Act of 19:18, 
ti lifd), as amended, 2!1 U.S.C.A. § 201i(,I). 

10. Federal Courts <S=>9l6 
Airline waived any arKlllllcnt available 

w,t h resjlect lo its claim that formula for 
o·aknlating back pay awards for stewart!­
"f'S" s should have been based on averaKt' 
ra 1.,·s of pay of stewardessl's and pursers, 
r:11l11·r than hiKher rate of pay for male 
l'"rsers, by not raising that issue on its 
first. ap11eal of adverse judi.:ment. Civil 
l:•1:hts Act of 1964, § 701 et seq .. as 
a111••mlPd, 42 U.S.C.A . Ii 20110e et S<'II; Fair 
I .. , h11r St.amlanls Act of I !):IIJ, § li(11l. as 
"""'111lcd, 2!1 U.S.C.A. § 206(dJ. 

11. Ft•deral Courts ,s:,917 
Airline failetf to establish any basis for 

' " "rlnrning law of the case with reKant Lo 
T:tl,· VII and Equal Pay Act hack pay 
a ·.rnrds lo stewardesses base,! on its claim 
11,at purser pay included compensation di­
n•,·tly traceable to "foreign flyin~" and 
111:11 component should be excluded as "fac-
1,,r other than sex." Civil Rights Act of 
I ·11;.1, § 701 et seq., as amended, 42 U.S. 
I' ,\ . § 20U0e el seq.; f'air Labor Standants 
-\.-t of 19:18, § 6(dl, as amended, 29 U.S. 
t • ,\ . § :!0li(d). 

I:.!. Ft'deral Courts <S=>916, 917 
,\irline·s attack on 1980 order and d1•fi . 

111• i11n of Tille VII class was barred hy 
,t .. -1ri1ll's of waiver anti law of tlu• l':ts1• 
,,. l11•re 1974 rt•medial ordl•r, issued lung af-

ler •·utoff dat,· 11rJ!1•d h_\- a1rl11u• . n,11t411rw.f 

ess,•11t1all~· tht• :-.a11u- "f" ' fl 1•111lt •d ,·la.•,:-. ,lt·f1 

11iti1111 as l~,I n•rt1fro-allon urol,·r . hut :11r­
line did not te,;t nwaninK of I !1, 4 ord,ir as 
to stewartless,•s who had not rerl'i,·e,I no­
tice of class action in il,; appeal from that 
order. Civil Rights ,\t:t of 191i4, § 701 et 
setJ .. as a1m•ndt•tl, -1:! ll.S.C.A. 'I :.!OO0c et 
se11 . 

l:J. J,'edHal <:ourts <S=>916 
Airfin<' wain•d iL~ claim that district 

court 1•rmnl't1usly expanded class of ~tl'W· 
ar,lpss1•s who l'Ould n•,·over h:u·k pay under 
Tith• VII hy f:tilinK to raise that issue on its 
first appt':il. Civil Rights ,\ct of l!lfi4. 
Ii 701 l't se,1., as am1•11tle1I, ~2 1: .S.C.A. 
§ :!O00e et se11. • 

1-1. f,'ederal Courts €=>916. 917 
Wherl' airline had opportunity on iL-; 

first app,•al or ad~,.rse jud!!ment in Title 
VII class action ln raise issu,i of status of 
two Kr1111ps of class memhcrs, but failed lo 
do so, its failure to raise arg11m,•nt consli• 
tult•tl wain•r and airline·s sult~••qucnt at­
tal'k on rulinK ,lenying airlirw s re11uesletl 
exclusions from class was harre,I hr prind­
ples of waiver anti law of till' casl' . Civil 
Ri1d1ts Act of 191i-l, § 701 l'l set) ., as 
amenolt•d. -1:! IJ.S.C.A . Ii :moo,• et ""'I· 

15. Labor Ilda I ions = 1179 
Mir11u.•sota's lWo•yt.'ilr li111itatun1 on re­

l'0n•ry of wai:o•s untlvr any ft'tlo-ral or state 
law was "l'l'hrahl,i as li111i1.iti11:1 on hal'k 
pay rt'covery hy airline stcwanlt'sses e111 -
ploy1•1I by Ylinnesota airline in that thr,·e­
year l>istril't nf Columhia statutes rl'licd on 
by district court were not designed to pre­
vent sex discrimination or ditl not evince 
particular interest in preventing sex dis­
crimination. D.C.Code l!IKI. 99 12-:IOI, 
36--2 lli; M .S.A. § 54 l.07(f>l; Civil Ri~hts 
Act of 1964. 'i i0tiftl . e, I!), as amended, 42 
U.S.C.,\. § 200tk<1(e). I 001. fKl-

16. 1.ahor ltl'falions €=>1535. 1515 
Distrirt !'nurt's ,lcterminatinn rhal air­

line ,li,1 not have n •asunahlt• foundation for 
pnsith·e h,•li..C Lhal in fal't its policit's of 
('ompensating st,•wanlt•sses anti male purs­
ers compli,,,I with ~qual Pay ,\ct was not 

---------- ... --·- ---
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clearly erroneous and, _therefore, steward­
esses were entitled to liquidated damages. 
Portal-to-Portal Act uf 1947, § 11, 29 U.S. 

1 

C.A. § 260. 

17. Labor Relation!! €=>l5~2 
Although stewardesses employed by 

airline received retroactive adjustment of 
their wages when collective bargaining 
agreement and negotiation for twu years 
equalized stewardess and purser pay rates, 
airline was not relieved of its liquidated 
damages liability for period of negotiations 
during which pursers received, but stew­
ardesses continued to await, higher pay to 

which they were entitled under Equal Pay 
Act. Portal-to-Portal Act of 1947, § 11 , 29 
U.S.C.A. § 260. 

18. Labor Relations €=>393 
Railway Labor Act section requiring 

airline to maintain status quo during two­
year pendency of contract negotiations did 
not preclu.te airline from immediately 
equalizing wages upward in accordance 
with judicial determination that existing 
wage disparity between pay of stewardess­
es and pursers violated Equal Pay Art. 
fair Labor Standards Act of 1938. § 6hll1:!I, 
as amended, W U.S.C.A. § 21Uih0121; Rail· 
way Labor Act, § 6, -15 U.S.C.A. ~ 15fi. 

19. Labor Relations e:>!535 
In calculating :•mount of back pay ilue 

lo stewardesses under Equal Pay Act anil 
Title VII, stewardesses were entitle,! to 
longevity credit for their pre-At:l st•n·ire in 
that deny.ing longevity credit for that ser­
vice, when men were given such credit for 
doing the same work, would diffrrentiate 
between similarly situated males and £e. 
males on basis of sex. Civil Rights A'rt o~ 
1964, § 701 et seq., as amended, ~2 U.S. 
C.A. § 2000e et seq.; Fair Lallur Standards 
Aet of 1938, § 6(d). as amentletl . 29 U.S. 
C.A. § 2061d). 

20. Federal Courts €=>917 
Under law of the case doctrine, district 

court properly declined to revise iL~ prior 
ruling with respect to rate of prejudgment 
interest after it had been determined that 
1974 reme,lial orJer in employment discrim­
ination action was not final, which had ef-

feet or extending prej111lgment period from 
I 97 4 through entry of final judgment in 
1982. 

21. Federal Courts ¢=>953 

Law of the case doctrine did not pre­
clude district court from awarding post­
judgment interest on liquidated damages 
under Equal Pay Act based on district 
court's 1974 ruling refusing lo award post­
judgment interest on 11rejudgm1int interest 
where liquidated damages were not award­
ed until 1980 and those damages were com­
pensatory, rather than a substitute for pre­
judgment interest. 28 U.S.C.A. § 191il ; 
fair Labor Standards Act of 1!138, ~ ti(d), 
as amended, 29 U.S.C.A. § 206(d). 

22. lntere~I e=>39(3) 

Stewardesses who obtained awards of 
liquidated damages under Equal Pay Act 
were entitled to postjudgment interest on 
all elements of the judgment, including li­
quidated damages. 28 U.S.C.A. § 19fil; 
Fair Labor Standards Act of 1938, § 6{d), 

as amended, 29 U.S.C.A. § 206(11). 

Appt•als from the ( lnite,I St..1tes Dis trict 
Court for Lhe Oistricl ,,f Columllia ICivil 
Action No. 70- ll I 1). 

l'hillip A. Lacovara. Washington, ll.C .. 
with whom William It Stt-in, Washington. 
D.C., was 1111 the brief for Northwest Air­
lines, Inc., ap11ellant in Nus. 8:1-ltl:l:I and 
8:l-llli7 and appellce in Nos. 83-1034 and 
83-llli8. 

Michael H. Gottesman, Washington, 
ri.c.'. ~ith whorn Rohert M. Wt•inllerg and 
Jeremiah A. Cullins, Washington, D.C., 
were on the brief for Laffey, cl al., appel­
lees in Nus. 8:J-I0:1:1 and 1!3-l lti7 am! ap­
pellants in Nos. 8:1- 10:1-1 aml 8:J-1 ltiR. Ju­
lia Penny Clark, Washington, O.C., also 
entered an appearance for Laffoy, et al. 

Before GINSBURG, llORK and STARR, 
Circuit Judges. 

OPINION PER CURIAM 

I .. \FFE\' , .. 'WIITII\\ EST .\ll<l.l"it:s . l',f ' 
_) 

llli.i 
( llr o 1-MI I ltl 111 : 1 l('fllt .. 1 

1'1-:H l'l'IU.\\1 

J'111s E,111al l'ay ,\,·t T,tl, · \ ' II da,. , :i, ·1, .. 11 
t·,,ri,·,·rns lt11' fnrnwr 1,r;w t11 ·1•s uf \'nrtliw, .. ~1 

,\1rlin1•s (NW,\) with n•ganl tu th,· 1·111pl11y ­
n;,•11t of cabin attcndanL~. Women 1•m­
l'l"vl'd by NW A in the all-fomale category 
":,f.cwardess" received less pay than men in 
ti,,.• all-male "purser" category. In atltli­
(i ., 11 • NW A required female cahin attend­
ants to share double rooms on layovers 
wl,ile providing single rooms to male cabin 
allt •ndants; it paid male attentlanl~. but 
""' females , a cleaning allow:mre for uni­
ftorrns; and it impose,! weight restrit·tions 
111io11 females only. 1 

The lawsuit challenging these practices 
,·111111nenced in the summer of 1970 and has 
IK't'n intensely litigated since iL~ inception. 
lt1~trict court adjudications were twice ap-
111•:tfod at interlocutory stages; in response, 
l'"""ls of this court meticulously reviewPd 
a11 extensive record. On November :10, 
I !IH:!. the district court conduiled all tasks 
within its charge and entered final judg· 
111,•nt. NWA appealed and plaintiffs cross­
al'pt!aled. 

Wr affirm the challenged rulings in prin­
ripal part. On the few points on which we 
,111 not uphold the district court's determi­
nations. we specify, precisely. the requirt>d 
1111J<lification so that adjustments to the fi ­
rnl judgment can he calculated witho.it fur­
thl•r adversarial contest. Our opinion thus 
s1•n·1•s as the court's closing chapter in this 
n••arl}' fourteen-year-old controversy. 

I. BAt:Kl:RIIIINll 

.-\ . Prior Proc,0,·di11gs 

Trial of plaintiffs' multiple charges uf 
N\\',\ violations of the Equal Pay Act, :!!) 

11 S.C. § 206fdl {19821, anJ Title VII of the 
f' ivil Rights Act of 19fi4 , 42 IJ .S.C. § 20011e 
tn 2000e-17 (1976 &. Supp. V 1!1811 {Title 
\ II), commenced in late 1972 arrd concluded 

t . fhc practices died in text were the prct.licatc 
ror monc1ary rclh.·f. Several other challcnt!cd 
I" ;u-uccs Wt'TC rcJr c~~d solely bv mjunt.:1ivc 
1 ,·lit+ r-cstrictinl: .. rurscf' joh., to mt·n alone; 
f' ("1 mining male cahin .11trndants, but not tc..~ -
111.,lcs, to wear eyeglasses: Jle.'rtnillinl,! tnah: al ­

fl'm.lanls, but not rcmales, to carry lu~ga~c o( 

I 1 '~. • •• , ! ' , 

\ . '" ... _, '" 
,- ,,,t·,. J,,, . ;,.,. I· ..... .,, .1 .. ,.: ,1, 1, 1 1:r;.: , 

!lwn·afl.-r. l!/:.1 f"""'"' '' ' I. 11,., ,h~•m·t 
rourt cl1!l..rrnn11•1.I that NW A li.ul v1olate1I 
the law in ,·ach of Lhe rcsl'c<'ls all,•gcd in 
the com11laint. Of ,lominant importance to 
the mont:tary n•lief awarded plaintiffs, th,· 
district rourt fount.I that slewardesses and 
mt>n serving as pursers tlt!rformetl sullstan­
tially .,,,ual work . The purser/stewardess 
salary tliff,•r~ntial, the lrss tlt•siralile lay­
over ace11nun11tlal ions for women. and the 
cll'ani11g allowance limited lo men, were 
held imp1•rmissihlt.' under lloth the Equal 
Pay Act a11d T1tl1• VII; the weight limits 
for women were drclarl'd unlawful undi,r 
Title VII . In an April 1!174 rerncJial order, 
Lajfcy v. Norlhu:esl Airlir,e.,, hie .. 374 
F.Supp. t:182 (D.lJ.C.19741 (herl'after, 1974 
R,•m1·dial Order I, the district court de­
creed injunctive relief and specified back­
pay computation formulas. Judgment pur­
suant lo the April urder was entered May 
20, 197-t . 

13otl> sides appealed. In a painstaking 
opinion, rcleasetl Octollcr :!0. I 976. a pand 
of this t·ourt affirmed the 1listrict court "on 
all sul,st.;ntive questions of statut.ory in­
fringement" and "uphf,·1111 most hut not all 
the I district! court's specifications on re­
lief." La/(i·.v , •. . V,1rlhwe.sl -l iri111cs, foe., 
56i F.2t.l -12!1 , ,1:li U>.C.l'ir .1!17ti) lhert>after, 
Lu,l)i·y I). NW,\ 's l"'titi1111 for reht>aring 
amt suggt•stiun for reh,iaring en bane were 
1lenit•tl Septenrher I!. 1977; iL-; l)Ctition for 
certiorari was ,l,•nied F<!hruary 21. 1978. 
~:14 U.S. ltl81i, 98 S.Ct. 1281, Sf> L.Ed.2d 
792. 

When the case returm•d lo the district 
court. in Marl'h 1978, N\VA moved for re­
lief frum 197 4 injunctivt! 11rovisions. whi,·h 
had heen stayed pending appeal and peti­
tion for certiorari. rn11uiring il lo furnish 
female cahin att,·n,lanL~ single rooms on 

1hcir own t:hu,c-: aboard fli~hu; impt.>sint!'! Oif:hl 
arran~enu:nh unJe, whi1.:h mall' 3flt."nt.1Jnl5, 
wi1lum1 rc:garJ 1n lrng1h of sc1\·it·c, rankt."d ;19 
suJlt'nur cu lrmalt.· ;,1 1 1cnJants abo;1rJ 3 pl~mc; 
mai111 ,uni11g a ~huncr ma:.imum hc1J!hl rr,1uir~ - • 
mt.·nl for fem:'llc 1.·ahrn allc:ndan1s 1ha11 for 
males. 
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layovers and cleaning allowances for uni­
forms . The district court denied NW A's 
motion, and NW A appealed. 

' Agai~ after careful review, on October I, 
1980, we affirmed the district court's order. 
Laffey v. Northwl'sl Airlines, bu:., 642 
F.2d 578 (D.C.Cir.1980) (hereafter, Laffl'Y 
II). In the process, we observed that the 
1974 order, reviewed in Laffey I, did not 
qualify as a final judgment because the _ 
district court had not at that point complet­
ed its work and disassociated itself from 
the case. Id. at 583-84. We noted, how­
ever, that the 1974 adjudication, awarding 
extensive injuncti\'e relief, was appealable 
of right under :!8 U.S.C. § 12'J2(a)O) (1982), 
and that "the pt>rmanence and pen·asive­
ness of the order's injunctive provisions 
enabled review on the merits of all interre­
lated features of the order save those the 

. District Court had reserved for future adju­
dication." Id. at 584 n. 49. 

While clarifying that ll1e 1!174 district 
court adjudication was not a "final deci­
sion" within the meaning of 28 U.S.C. 
§ 1291 (1982), we hastened to declare the 
district court "entirely right." l,a/li·y II. 
642 F.2d at 584, in declining NW ,\'s re· 
quest to modify the injunction: modifira­
tion would have involved reopening issues 
already decided by that court and "laid lo 
rest" when we affirmed the distri,·t court's 
directives in Laffey I. Id. at 584- 1:!5. W,i 
then stated with emphasis impussilile to 
obscure that even if we wen• con\'inr<!d of 
the error of a decision made on an earli<'r 
appeal in this litigation, we would adhere to 
the established "law of the ,·ase" absent 
extraordinary cause to depart from our , 
precedent. Id. al 585--86. Pointedly , we 
cited the First Circuit's admonition against 
reconsideration "after denial of p~titions 
for rehearing and certiorari." Id. at 585 & 
n. 58 (citing Legate v. Malonl'y, 348 F.2d 
164, 166 (1st Cir.1965)). 

The district court has now resolved all 
disputed matters in this protracted case. 
We approach the multiple issues raised by 
NWA and the three raised by plaintiffs 
mindful that "li}f justice is to be served," 
Laffey II. 642 F.2d al 58!i, "( ljhere must be 

an end lo dispute." Id. (11uoting /,!'gate 1•. 

Maloney, 348 F.2d at 164. tfjfj (Isl Cir. 
1965)). 

B. Issues on Appeal 

We indicate here the order in which I.his 
opinion discusses the issues raised by the 
cross-appeals, and state, summarily, our 
disposition as to each issue. 

1. NW A's Appe:,I 

a. Alleging supervening Supreme Court 
decisions, NWA asks us to overturn i) the 
root determination that the purs­
er/ stewardess pay differential was based 
on sex, and ii) the already twice-reviewed 
determination that the cleaning allowance 
for men but not women discriminated im­
permissibly on the basis of sex. Discern­
ing no clear change-indeed no change al 
all-in the governiug law, we adhere to the 
law of the case on both issues . 

b. Asserting a naw in the determination 
that stewardesses and pursers perfornwtl 
"equal work," doul,le faults in the meas­
urement of back pay, oversights in the deli­
neation of lhe Title VII class, and t>rror in 
characterizing f h,· Equal Pay Act violations 
as "willful," NW,\ urgl's alt<~ration ,,f prior 
,lisposilions on these •11wstions. In view of 
the full and fair opport u111ty NW A ha,! to 
litigate these iss1ws ia Ill<' clist.riet cuurl 
and on a11peal in J,,~fJi"!I I. we hole) that "the 
strong poliey of repus1•,"' L11j}<'y II, 6~2 
F.:.!,I al :iH,,, prcrhulcs rnnsiderution of 
NW A's earlier rehearse,,! arguments and 
more recent aflerlhoui:hL~. 

c. As to the Tille VII ba,·k-pay arrrual 
period, WP adlll'rt' lo the law of lhe ,·ase on 
the inonretroacti\'ity of that slalulf.•s cur­
rent two-y1•ar limitation. llowe,·er. we 
modify the tlistri,:t court's specification of a 
three-year J>eriml borrmn•d from the Dis­
trict of Columbia's minimum wage law or 
gPncral statute of limitations. Instead, we 
hold that. in the uni,1ue drcurnstances 
presented here , the tinw frame most appro­
priately borrow,•,! is l\.linrwsota's two-year 
limitation on "the rec,l\'ery of wages ... 
umler any federal or st.ale law." Minn. 
Stat.Ann. § 541.0!1(:,l 1W-,st Supp.19!i2-
19H:!l. 

i. .-\FFE\" , . !'IIOl!Tll\\'EST ..\11<1.l:'ES . l~I'. 
) 

11177 

,I l{p\· 11•w111J! th,· fli-..trwl n111r1 .... ,,\\ard 

,,t hqu1dat.-d tlan1aJ.!1 '..., unii•· r lfw t:,p1,1I l1
:1\ 

,, ·1 . Wt! <·onrh11ft' that l,!111da1w1• :-. u11plwd 11 1 

I.,, 11i·_11 I was J>rop,•rly foll11wt•cl an,! sust.a111 
1111· clt>termination in all rt>specls. 

:::. Plaintiffs ' Cross-Appeal 

:i. As to credit for service prior to the 
p:issage of the E,1ual .Pay Act and Title 
VII, Laffey I instructed only a "look al the 
.... n,•ctive bargaining agreement" on re-
11· ·• •111 lo determine whether "longevity" 

'-"r than "seniority" controlll•<I. 5H7 
I· ~,I al 476. Our opinion ,li,I not contem­
pla!I' stripping plaintiffs of the pre-Act ex-
111•rience credits that the district <·ourt ini-
1 iallv allowed them for the limited purpose 
.,f ,.;1lculating the hackpay NW A owed for 
l'"s' -Act service. Failure to accord plain­
tiffs longevity credit for all their days uf 
sn\'ire to NW A .is slewardessl'S, in tll'ter· 
mining their post-Act pay level, would im­
p,•rmissibly project into the post-Act period 
a -<•x-based differential. We tlwrefnre re · 
n•rse the district court's post-La/fr.'// / rul­
i111{ nn this point and instruct that court to 
n•l'llgni1.e plaintiffs' pre-Act longevity in 
,:alrnlating ba<'kpay for the relc\'ant. post· 
Al'l . lime periods. 

I, _ As lo interest. the district <'ourl prop­
,., I,· ilcclincd plaintiffs' invitation lo revisit 
1111· l!J7~ remedial or1lcr provision un th~ 
r:itc· of pre-jU<ll{ml'nl interest. H,,wever, 
11•• " law of the case" settled the <1ucstion of 
1"•>'1,jwlgnuml interest on liquidate,! dam ­
a1:,•s. That issue ripened on remand after 
1111r Luj)i·y I decision. Reviewing th,• ilis-
1.-i,·t court's ruling on the merits, Wl' re­
\'f'rse the determination and hol<l plaintiffs 
entitled to post-judgment interest on liqu1-
1lati,cl damages. 

In sum, we instruct the district court on 
nrnand to I) allow hat'.kpay under Title VII 
lu·~inning two years, nol three year~. prior 
f, 1 the filing of the first F.EOC charge; 2) 
,.,-,,,tit plaintiffs with pre-Act longevity in 
,· ,kulating backpay due for post-Act ser-

2 A deci!iion of one panel of this court ma-,.· not 
he over-rulcJ by another pand; a pam.·1'~. dee, . 
c;mn may be rejected only by the court en l,anc. 
\t•~ Brewster ,,. CtJmmi.u1on~r u/ /,rternal Hei•e . 
""'· 607 F.2d 1369, 1373 (O.C.Cir.l , arr. d,m,J, 

s1t1011:-. 

II. A1.1.1:ia:1, S1 •1•1:11n:NIN1; S1 l'Rl.'.llt 

Cm ,kT P1u:o :rn:NT 

Lajfi·y I affirmed distric-t rourt determi­
nations that the purser/stewardess pay rlif­
ferl'nlial, and the cleaning allowance for 
men's uniforms but not women's, \'iolated 
the E,111al Pay ,\ct and Tille VII. Super­
vening Su11rmnc, Court decisions . NW A 
maintains, re,·eal that those affirmations 
were wrunl{. NW:\ cites Count/I of lfo.'1h­
iuglo" ,._ <;1111tl11·r, ~;,2 U.S. !Iii. lfll S .Ct. 
2242, lih L.Eil.:!11 i!il fl:)811, as supPnening 
precedent estal,lishing that the purs­
n/stewardt>ss pay differential was lawful, 
and reli,•s on !lt'l1em/ Electric Co. t'. (;i{­
bal . . 12!1 t; S. 125. 97 S.Ct. 401, 50 L.E<l.2d 
34:J (I !fifj), with regarrl lo the rlPamng al­
lowance. :,.;eilh<'r High Court decision, we 
conchule, alters the law earlier applied in 
this case. We lhert•iore reaffirm /.,o._ljj,y I 
as thi, law of the case and of the circuit.' 
A. Th,· Pursa1Ste1mrdt·ss Pay DiJ)i·ren­
lial 

The all.,ged supt'n·ening decision, Cmw­
ly of lfoshrng/1111 "· Cun/ha, 452 U.S. 
161 . IOI S.Ct . u.i~. liH L.Ecl .2d 7al fl981), 
resolved this "soh• is,;u., ··: whi,ther female 
jail !fU:mls who ,!_id not prove their work 
l'qual m skill. effort. and responsibility lo 
the wnrk of malt.' jail J.!U:mls. an~ then•fore 
failt•il to ••sLahlish an Equal Par Act viola­
tion, ,·ou 1,1 nonelhckss chall,•nge tht.'ir rate 
of pay as ,liscrirninatory under Title VII. 
452 \l.S. at llifi n. 8, IOI S.l'l. at :!:.!~6 n. 8. 
The Supreme Cuurl answered "yes"; it 
held that despite complainants failure to 
satisfy the equal work standard, they could 
remain in court uruler Tille VI I on their 
charge that the County had set "the wage 
scale fur female guards, but not for male 
guards. at a level lower than its own sur­
vey of outsidt> markets and the worth of 

444 US. 'I'll. 100 S.Ct . 522. 62 L.Ed.Zd 420 
( 1979); L'mi,d s,.,,.._, , .. Cu/J,..,11. 5H F.2d 1333, 
(3()9 n. 19 (l).C.Cir.1974) kiling ca~s). c,n 
d,m,d. 423 U.S. !087. 96 S.Cl. 877. 47 L.Ed.2d 

. 97 (1976). 
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the jobs warranted." Id. at 166, 101 S.Ct. 
at 2246. Title VII, the Court explained, in 
contrast to the Equal Pay Act, rloes not bar 

'"claims of discriminatory unrlercompensa­
tion ... merely because [the female com­
plainants] do not perform work equal to 
that of male (employees)." Id. at 181, 101 
S.Ct. at 2254. 

In imaginative argument, NW A asks us 
to spy a silver lining for employers in Gun­
ther. NW A urges that the Supreme {'.ourt, 
in the process of rejecting a profCererl re­
stricted reading of Title VII, enlarged the 
scope of the Equal Pay Act's residuary 
affirmative defense, wliich permiL~ pay­
ment of different wages if "made pursuant 
to . . . a differential based on any other 
factor other than sex." 3 For pur1,oses of 
this argument, NW A concedes that pursers 
and stewardesses in fact performed "equal 
work" within the meaning of the Equal 
Pay Act.• But grace a Gun/her, NW A 
contends,. an employer "who premises a 
wage differential on his determination that 
two jobs are different" escapes Equal Pay 
Act and Title VII liability, "even if that 
conclusion is later found to be mi~taken." 
Brief for Northwest Airlines, Inc. (hereaf· 
ter, NW A Brief] at 33. 

(I) For two reasons we cannot indulge 
NWA's endeavor to persuade us that (iu11· 

ther widened the Equal Pay Act's excep· 
lion for pay differentials "based on :, hona 
fide use of 'other factors other than sex.' " 
Gunther, 452 U.S. at li0. IOI S.Ct. at :!:!-Ill 
(quoting :!!J U.S.C. § 201;1d11 lllivl ll!IHt). 

3. The Acl specifics four alfi, malive dl'lcn,,:s; 
1hey ~rmit pa~·mcnt of Jiffcrt•fll w~•~cs for 
equal work if "made pursuaml 10 (i) a , .:morllv 

1 

system: (ii) a merit system. (iii) a s~t~h:m whu..·h 
measures earnings by quantity or quality of 
produclion; or (iv) a. differential b..iscd on any 
other £actor other than sex.•· 29 U.S.C. 
§ 206(d)II) (1982). 

4. Specifically. in prcscn1ing its Gu11tlier super • 
v~ning law position. NWA acknowleJ~cs "the 
district jud~c·s determination of the ohjccti\·c 
equalily of lhc (pur5er and ,1ewardcssl job, and 
the amount and nature or the pay dirtcrcn11al. " 
Su Reply Brid of Nor1hwcst Ai rlines. Inc. 
(hcrealter. NWA Reply Briel! a1 17. 

5. We note, moreover , I hat L,,,ff,v I remanded 
1he qucslion of NWA's ··i:ooJ fanh:. for rernnsod-

First, NWA 's position is incompatible with 
the statutory design. Under the Fair La­
bor Standards Act, which Congress 
adopted as the procedural and remedial 
framework for Equal Pay Act claims, a 
court has discretion to disallow, in whole or 
in part, liquidated (double) damages "if lhe 
employer shows to the satisfaction of the 
court that the act or omission giving rise to 
(the violation] was in good faith and that he 
had reasonable grounds for believing that 
his act or omission was not a violation of 
t[he Act)." 2!1 U.S.C. § WO (1982). NW A 
contends that an employer's actual but er· 
roneous belief that two jobs are in fact 
different wholly shelters the employer 
from equal pay for equal work liability, 
NW A Brief at 14, 33; that contention is not 
synchronous with a congressional direction 
giving judges discretion only to limit, not to 
eliminate, damages when an employer, in 
"good faith," erroneously but reasonably 
believed his conduct conformed to legal 
requirements.' 

(21 Second, NWA's inflation of the 
F.qual Pay Act's residuary defonse to cxon· 
erale employers who in fa,·t faile,I to re• 
ward t,qual work with equal pay, so long as 
they honestly bt'li1ive1I the jobs in •1ut•sli11n 
in fact were iliff,•n•nt, Reply Brie f 1Jf 
Northwest Airlint>s, Inc. [herl'aflt·r, NWA 
Reply Bril'fl al :J--1, l!J , is not sensihly 
••x1racted from .J11s ti1·1• Bri,nn:111's 11pi11i11n 
for rf ,,, Court in r;,11,tha. That 1lecis i11n 
inll'rpn•ted Tille \'II lo accommmlat1• sex-

cratiun hy lhc dislnll c..nurt, and , upplit.·c.l rhis 
ins1rm.:twn: 

, N1:1r 1s it l "JU>lll,!h lhar ii appt·.ar tha1 rhc t·in• 

plo ver -probahly \liJ 1101 a d m haJ foilh; hc 
must affirma1in·lv f."stahli~h 1hat h~ ach·d 
both in gooJ la11h omJ on reasonable ~rounds 
(1hc form er involving a "~uhjcclivc inqmry," 
the laucr . .. an ohjecti,·t• standarJ" I. Thal Jurv 
is acn!nluall'd ht>rc. when· 1hc prcvc,lcnn· of 
st!x<fiscriminatmn litit?•Uion against the air­
line induslry nalur.alh· prompt'i the ,,uc:~tmn 
whether N\VA ~tumid 1t•;,1c.;unahly have kt10\1: n 

1ha1 ncilhcr ih own lra<lition I rcscn·ing ,,ur s­
rrs' johs and pav ror menl, 1hc imJustry t.us-
10111 nor lhc cmplt,~·ecs' silence was a rdiahlc 
im.litiurn of 1hc dc..•mam.ls of the law. 

IAJ/(q I, 567 f .2d al ~65 lluolm>lc, umincd; 
quotat1011s in brackets rrum ,J. at 464). 

T 
1.,\1-'FEY v. NO1t1'IIWEST ,\lltl,INES. INI'. 107!) 

Uh· :1~ HO ••. 2J 1071 tl.,fWt 

1··--.,·d discrimination in co1t11Jl'r.satio11 111! us,·d I,~· au <'llll'ln\..r in ~.-11i11~ ,·11111111•11 
,·la1111s that did not fit within th" 111111al pay sati1111. withoul 11IT,•11s1• to fl•d,•ral law, 1! \t'll 

f,.r e11ual work prim·ipl,•. Sperifo·ally, when sud, factors hav!' a disparate impact 
1;,,,,11,er rejecte,I the argument that the on one st•)t. Gu11th,·r. 4f>:! IJ.S. al 170-71 
"H,·nnell Amendment" to Title VII, 42 & n. 11, IOI S.Ct. at 2:!-HH!:!l!J & n. l 1. 
t• .S.C. § 2000e-2(h) (1!182),' confinl'd Title 
\ 11 sex-based wai.:e discrimination rnm• 
('!:tints lo claims that could also be hroui.:ht 
11111l...r the Equal ray Act. Gun/ha held 
tkll the Bennett Amendment hatl a more 
11111,lest desii.:n: it simµly incorporated into 
Tith· VII the Equal Pay Act's four affirma­
t1v1• defenses.' The G1rntlu·r tJpinion left 
11111.nuched governing law on "equal pay for 
f'l[Ual work regardll·ss of Sl'X."' Sl't' ( 'on,. 
11111 ( ;lass I fork.~ 1•. l/rn11u111, -117 U.S. l~l:l. 
l!tll. !J~ S.Ct. 222:!, 22,!li, 41 L.Erl .2rl l 
( l!l'i -11. 

NWA features most prominently, .~ee 
t-. W ,\ Brief al 28-W, lines clippe1I from a 
1•:il'sag1• in <;11111/u·r in whit·h Justice Hn•n-
1,;111 fucusl'd on the Eq11:1l Pay ,\ct's fourth 
a I [irmatin! defrnse, appli<-ahle to ,liffor<'n• 
I ials "based on any ntlu,r factor other than 
!,: t ' " · " 29 1:.S.C. § :!Ofif,IJOKiv) (l!JH:!). In 
ths passage. Justice llrPnn_an st.:1tl'1I that 
!:•·11uinely non-sex-based factors, for 1•xam· 
pit•, "a bona fide job ratinK system." mii:ht 

ft . fhc Hcn11c..·II Anu· nJmcnl pro,.·1Jcs 1ha1 n11n-
r, ·11-.a11un d1llcrcnw .. 1lio11 "~mthori 1.cd hv .. 1hc 
I q11.1I l'av Acl '\hall no1 he an unlawlul e;nploy­
m•·111 prarnce under ITilk VII(." ~2 U.S.C. 
~ ~llllllc-2(h) ( IQ82). 

1. S,·e .u,pr-a nolc .\. 

11. Sn•. L'. ~ . • Plemcr ,,. Panmu-c;,lbattc, 71] F.2J 
I 1n. I IJf>-.17 (SIi, Cir.19HJ) (imlt~a1tng 1lu1 e, 
pn tcm:: c. 1( m la<.:I 1hc ha~,~ (or a pay Jitk1cn · 
tl ,11 . q11al1fil'S a!t a "factor other th3in !>e:<, .. hu1 

hnlding 1ha1 c\'en whl·n 1hc cmplo\'cr introdut.:cs 
,·\ 1t.lcnce drrnonstratm.: a malt~ employee's 
~u·.uc..•r expcr1cncc, plain11H must be: accorded a 
1,,11 .ind fair oppor1uni1y 10 rcbu1 proof 1hat 1hc 
p,n JiHrrrn1ial was in fo ci allributable tu a 
J t•1nonslra1eJ object,\·~. non -~x-ba~d £aclt1r). 
Ploner rt\.'t-rscd a dis1ric1 1..ourl judgment for 
,!drndan1 .• 111d emphasized 1ha1 "once (an Equal 
l'av Act( plainlif f shows 1ha1 she was paid less 
·!i,111 a male '"·ho was performing subs1anti.all~· 
! flt.' '-amc job," .. lhc burden both or production 
11,d uf (ultimate) pcrsua?.ion" shi£ts to the cm­
:,l ,1vcr. Id. at I IJ6. Ciled lo us bv NW,\ ~s a 
• ,rplemental au1horily, see Fw R.,\rP P. 28(]); 
1u:. c .. R. 81k). P/c,,.,, offers nol a ,hreJ of 
'.•1tflport for ~\VA's thesis 1ha1 no liabilitv f'or an 
I •1ual Pay Acl violalion is incurred by . an cm-

I :JI llasinK wages 1111 "a hona fide joh 
rating sysll'm"-a sex-1wutral, ohjective 
measun•~xcmplifil's the le~itinmte em· 
ployer ronduct Co11gress envisioned as a 
permissil,lt• "use of 'other factnrs other 
than Sl•x .' " · U1rntha explainPd. /,/. 
NWA. however, 't'mployed no "'bo11a fitl1• 
joh ratin~ syst, •m" nr other sex•nl'utral, 
ohjcctiv1• st:trnlanl • in setting wa~e rates 
for purs1•rs and stpwanlesses. Thi' pas• 
sage NWA cli11s, reail in its entir~ty, mn­
lains no suggestion that C1111gress also en• 
visioned as a bona fide "other factor" an 
employer 's mere helid, untestf'd hy any 
objectiv,· job rating system, that men anti 
wnml'n arc not engaging in e11ual work . 
I 111lec1l, a foir re:,ding of the ::ms sage imli· 
cates just the oppositoi.' 

G1111t/11•r, in the portion featurcrl hy 
NWA. a1lilress1•,I only the impact F.qual 
l';ty Art affirrnath·e ,t,,fenst•s might have 
on "the outcome of some Tit I,· VII sex• 

plu\'1.:1 wl11J 'liln1.crd\' hclu.'\'l'd 1ob.") .t t.·uur 1 I ind:. 
cqual \\T H · ,n hu.:l J 1lfr1t·u1 . 

9. N\\' ,\ t.on~tanllv 1c:mkn, l.' n,ppt·J .")lllppch that 
,unn ·v ll''" 1h.~11 t omprd1t.· 1bn:dv 1hc: L"uurt\ 
~lah.·mt.·111 -, 111 f ,unthc:r. ..\~ a lurlhc:1 t'-'tlmplc. 
N\\',\ tfllOlt::. lhc Cuurt a:. .. oh..,c,,frn~J 1h~11 a 
prol11b11ton a ~;irn")I ,h~t n1111na11u11 ~!!JIit')! wom­

c: 11 ' bc.•<.; IU!',l' ol 1hc11 -.c.•:4: ,1nli:") lonl\·I ,ll ·Jupdr• 

ate lf('tllmc•,,r ol lllt' ll anJ \\omen .· " N\\-,\ Hnd 
al 29 (N\V . .\'~ cmpha")I !', ). lhc Courr's upmmn 
pl .cKes lhc cmph.t")l!t d~whcfl•: "In lrn b1Jding 
r:mployc..'r.") to Jiscnm,natl· aga1ns1 111Ji, 1Jual") 
because ol 1hcir !',C:X , Congn·ss rntcnJrd lo s.tn"-.c 

al the t.',rfuc• \pfcfrum ol c..li srarah: tre-atmcnl of 
men anJ womt·n rcsul1111~ from sc.l !ritrrco­
lypc,." ,;,.,uJ,,r. ~'i2 U.S. ,II 180. IOI S.CI. at 
225.1 (c1uo1ing and addinl( tmpl1it,1s In 1hr 
Cour1 's footnolc in Los An,:elt•s /1,·,rt i of Jl,.ilttr & 
l'ow~, v. ,lla11lrarr. ~.IS ll.S 702. 707 11. I J. <18 
S.CI. IJ70, 1375 n. IJ. 55 I.Ed.~J h57 ( 1978). in 
turn quoting Sprug1s 1,•, l!rrited Air Li11u. lt1c .• 
44~ F.2d 1194. 1198 171h Cir.), art. Jemed, ~04 
U.S. 9111 , 92 S.Ct. 536. JO 1..ld.2d 543 ( 1971)). 
h is remarkable 1ha1 NWA has scl<cled anJ 
adjus1cd to suit ils ;,urpose \.\Orch 1ha1 ongi• 
nattJ wtlh ,he Seventh Circutt in Sprogu, a 
deci~aon holdmf' an airlinr 's no-m.arnagc r ule 
for s1<wanles,es unlawful under Tille Vil. 
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based wage discrimination cases." Gun­
ther, 452 U.S. at 170, 175 n. 14, IOI S.Ct. at 
2248, 2250 n. 14 . NW A, however, main­
tains that the Court's discussion should be 
read to augur incorporation of a line of 
Title VII "disparate treatment" decisions 
into Equal Pay Act law. 11 F,ven if we 
could find in G,rnther the between-the-lines 
dictum NWA ascribes to the Court, NW A's 
argument for exoneration from equal pay 
liability would not succeed. 

The Title VII decisions NW A cites unex­
ceptionally involve situations in which the 
employer did not clasi,ify jobs overtly by 
sex {or race}. E.g., Tans Dcp,irl111e11I of 
Commullity A/ji,irs ,,. 811rtiine, 450 U.S . 
248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (19811. 
In that selling, where sex-based categoriza­
tion, if it exists, is covert, the Court has 
elaborated rules for eswblishing discrimi­
natory intent or the lack thereof. This 
case, however, involves overt sex classifica­
tion-i!xplicitly disparate treatment. Purs­
er jobs were reserved for men only; the 
stewardess class was all-female. 11 NWA 
has cited no case. nor do we know of any, 
suggestinl{ that a Tille VII or Equal Pay 
Act plaintiff must rlemonslrate, bt•yonrl 
sex -se~regaterl joh dassirkatiuns and nn· 
equal pay for e,pial work, the em11loy1•r's 

10. The Court indical~d in G11n1lr,r 1h~1 1hc 
Equal Pav Act 's Fo11r1h affirmative J,·h-n!)c 
might shelter :1 pa\' s1:1ndanJ uthcrw,~c , ·~1111~1 a­
ble under Title VII as "'foir in lorm, bu, c.ll~rrim ­
ina1crv :n opcra1ion." 452 IJ.S. ;ii 170. 1111 ~ n . 
at 2248 (quolmH <;rr,:,:., ,,. fJ11A-e Puw,r I ·o., 4111 
U.S. 424. 431 , 91 S.ll . H4'1, H53, 28 I..Ed .!d 158 
(1971)). NWA 5"i,cs on 1his adnowl«l.:mcnl 
1ha1 Equal l'av Act law mav limil some Tille VII 
neutral rule .:dispara1c rmp;u.:f' da1ms, anJ in­
sists 1ha1 1hc Court somehow mcoml lo 111lu-.c 
into Equal Pay Acl law Tille VII ·'<fbp;irau· 1rca1-
rncna'' 3nalysis developed in cases of allq;cJ 
nonovcrt sell dass1hca1ion not even dh:J l!n 

pas.Jan, in c;unth~r. 

II . ·From 1947, whrn lhc purser da!.sificatiun 
was ,siabfishcd, unlif Jun< 15, 1967, NWA con­
fined the purser posi1ion ro males. Between 
1949 and 1957. NW,\ hired men for a second 
cabin allendanf posilion. Men cngc1ged for 
these posh were called "nigh! 5"rvi« >llcnd­
anlS" (FSAsl. FSAs pcrformcd csscnlially 1hc 
same duties .ind received the ~ame pa\' as fe­
male cabm ,1llc.:ndants. Unlike lhc all -lcmalc 
stcwarJcss. class. however. rSAs haJ a c.:ontrac­
lual righ1 10 rill purSt"r vacancies and were 

evil mind-in NW A's words, "disparate 
treatment" that proceeds from "discrimina­
tory animus" or a "bad-faith attempt to 
evade the law." NWA Brief at 14, 39. 

In sum, so far as we can tell, neither 
Congress nor the Court has ever enter­
tained the notion that an employer who 
intentionally classifies jobs by sex, and in 
fact pays women less for the same work, 
can achieve exoneration by showing he sin­
cerely thought the jobs he separated by sex 
were different. But see NWA Brief at :!3; 
NWA Reply Brief at 3-4, 19. Justice BrPn· 
nan's opinion in Gunther, it is certain. es­
tablishes no such novel law. Where, as 
here, there is an actual intent to separate 
jobs by sex, and the employer is found in 
fact to have paid women less for equal 
work, all precedent in point indicates that 
disparate treatment is solidly established. 11 

In Goodrich 1•. lnlernalional Brolht!r• 
!rood of Electrical Worke~. 712 F.2d 1-188, 
1493 n. 11 (D.C.Cir.1!1831, we noted that the 
•:qual Pay Act's residuary defense cover· 
ing "factors other than sex" affords no 
"convenient esca11C from the Act's basic 
commam.l." l!nl~ss anrl until Coni.:ri·ss or 
the Suprl'me Court rlel'lares other" ·, our 
dominant guidl's remain the command that 

decmc.·d qualifi ed (or purser p->sls u1,on cmnple­
lion ul Ihc FSA prohationarv rcrioJ. U)· May 
191,~ . .tll bul lhrcc ul 1h.- 1-"SA, who rcma111cJ 
wilh N\.VA had hc.·t·n dC\·,11eJ lo pur~cr pu!-1I 
lion:-;. lhc Ihu·i• men ,,hn l1JJ nor ad\'anccd In 
lht:' punc.:r c:1tcJ!or~ wc-rc ,olunlaril_v hast·d 1n 

11:iwaii. Su 1973 fou/111~,. 3M l'.SIIJ>fl . al 7(,b-
67, 772 - 73 IFindinp ol l'a<I (!'OF) 11-17, 37-
38). 

12. 
1 

.. ~11 c,~plo~·er·s- '"di\criminourn y muu,.-e" ur 
"dl'~irc lo pa~· mcn-bt•r.1u~ thn· wen· men­
more than {women n~l·ci\·rdl." far l"rom .-a11k111g 
as an "essential clemenf' or a ple1i111ilfs daim. 
as NWA mai111a1ns, sec NW,\ llnd al 14, .14 , IS 

not even rclc\·anl. under the Supreme Court 's 
Jn:isions. to the dclt·nmnaticm whether c'tplicit­
ly ~ex •hascJ da~silicatmn , ·1ola1c..·s Tille \'II. St!e 
An·.-::ona Gc.weminR ( ·,mon. for l"a.t IJ,:/t.'"ed ..tn­
,iuitv & Dt/e"ed l 'ompemutwn Plu,u ••· Norns, 
- ·u.s. - , 103 S.CI. 3492, 77 I..Ed.2'I 1236 
(1983); l,oi A,igeles D,pi 1>{ Water & Powu v. 
Manl,art, 435 U.S. 702, 98 s.cr. 1370, 55 I..Ed.2d 
657 (1978). S,e obo infra no<e IS. 
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",-,111:il work will be rewarcle,l 1,y ~•111al (;i/111 rl, 4~!1 U.S. I:!;,, !17 S.Ct. ~01. f,O 
"'"l!"s," S.Re1•- No. 171;, 88th Cung., 1st L.l!:t.1.2,1 :1~:i ( 1!17fil, a11d 1lescrihes thal ,·asc 
S•·~s. I (19fi:I}, a111I lhe instruclion that the as an "inten·e,11111( 1lel'ision," NW A Hri1•f at 
Ert<ial Pay Act is a "broadly remedial" 17, although 1;i/bert issU,!<1 uver two years 
s t:ll11t•i targeting an "endemic vrublem of before laJJi·y I/ was arguctl .11 

r11,ploymenl discrimination," by firmly es- GilbPrt was a Tille VII r.hallenKe that 
tal,l,•,hing as federal law the "principle of turned on the Court's conclusion that the 
c,pial pay for equal work regardless of disability prul!ram in 4uestion did nut 
si,x ." Coming Glass Work.~. 417 ll.S. at group persons hy "gentler as such." Gil­
l!lll, 195, 208, !14 S.Ct. at 2221i, 2228, 2234. bf'rt, 42!1 U.S. at 134- :15, !J7 S.Ct. at -107-
N \\' A's argument, :1ttributing to Gunther 40R lriuotinl! r;_, ·duldig t•. Aidlo, 41'; U.S. 
a m,•:ming that would suhstantially reduce 484, 4!1ti S, n. 20, !)4 S.Ct. 24115, :!-1!1:! & n. 
1.lw force of t~e federal equal pay re11uire- 20, H L.E,1 .lrl :.!5tf 11!1741). The issue was 
n11 ·nl . is artful hut unavailing; it fails to an employr,r's exdusion uf women unable 
,,J, •va1 . .- from the unlenahle to the 11la11sible lo wnrk ,hie tu prel!na11cy or childbirth 
1 lw .-!aim that in Ln/Ji"!I I we incorrectly from disability b,•rrefiu;. The pro~r;im did 
:;1;111•11 the law govPrning the vurs- nut divide potential rr•ci1•i,•nL'i hy "gender 
n • ', fewardess pay differential. as such," the Court reasoned, because une 

II. The U11ifon11 Clf'lrnill.(/ Allown11ce of lite two a.:roups comprised "nonpreg-nant 
I affirmed the rJislri~l l'l'rsons.' ' and thus "indude[,11 members of 

I I I la_lfcy both Sl'Xl's." (iilbal, 4:!!J U.S. at l:l-t - :15, 
ro11r1's determination that NW A rliscririri -
na1, ,d on the basis of sex hy pruvirlinl! a 
n, ;,l, •-only, uniform cleaning allowance. f>li7 
F.:!,I at -156. ut/fi·y II held a Sl'l'<lllrl •·ha l­
le11a.:e tu the district court's ruling on the 
dl'aning allowance unwarranted l,y any 
"cir,·1rn1stance cavahlc of l!l'ller:tting injus­
ti r•? from adherence tu the law of the case ." 
Ii.I:! F . .!d at 58ti. Despite the stern "law of 
tlu· t'ase" analysis anrl admonition in La.f)i·y 
II. 11/. at 58,rl-!6, and the court's furth"r 
slare1m·nt that it considered laJJ"e.1/ / 's 
rl, •; 111111g allowance holding "fully accu­
r:,1, • ... ,ti. at 511fi,13 NWA seeks to continm• 
1111· fray . It cites Gencrnl E:lcrtric Co. '-'· 

1., . The court n·vicwcd its prior holdin~. nut lnr 
NWl\'s be11di1, hu1 "in rh~ imcrcst of souuJncss 
ul lhc law fur 1hc future ." IAf/cy II, 642 F.2d al 
~.'<t-. It ;..cknnwledgc-d Iha1 outlavs For umforms 
,,mJ their mamrenam:c. when rnadc primanly 
fc- t tht- cmploy<"r\ h-cndit. Jo nol 1.:ount as 
\,.:aJ,!cS unJcr the F&1ir l.abor Standards ,\cl. /J. 
-ill -: )Jg_ Alli ,wances lhat pnmat ily serve 1hc 
inlrrcsl or the employee, howc\·cr. do quahfy as 
wa~..:~. Ihc courl statcJ. The male -only cleaning 
.ill,;wancc, the court condudcJ, was a wage: 
~ 11pplcmc11t, a bt-ndil tu thc emr,luyl'c rather 
1 l,.m J "boon 10 1he employer." Id. al 589. HaJ 
tfH· allowance prin1arily benefited the employer 
, .t1ht·r than the cmplo~ce, thc..- cour ! 1,bsl'1 veJ. 
·N \'i A obviouslv woulJ have cxtcndcd II 10 re. 
,;1;11(, l·abin auc~dants as well ." /J. 

97 S.Ct. al -1117--1011. In the absence of 
classification hased upon " g,·nrll'r as such," 
the Court inrptire,I wlwth1•r there was any 
"gender-lias.•,l ,lisniminatory effC't:l."' Id. 
at 1:17-:l!J, !17 S.Ct. at -108- -110. NW . .\ relies 
on the "discrnninatory l'fr•·l"t" portion of 
the (;i/bcrl analysis. NW,\ Rril'f al f.3 . 

Court indirated that "rliscrimin..tory l'f. 
feet" analysis sl1oul1I not come into play 
when lht• proi.:ram at iss ue 1li\'i1les re1·ipi' 
ents into l!r1111ps dassifil'd hy "l!•·nder as 
such ." 4:!!11.:.S. al l'.lfi-:17 & n. 15, !17 S.ft . 
at -IOK-~O!I ,I:: n. tr.." That is the situation 

,.. Mon·o\·('r . 1hc J)l"l'l"c..'dcnlial rofl'C' or Cil/11.•,-1 
h~1J lx·comt' cluuJnl hdore prt''l.'Ulalion or lhc 
Laf/ev ti app< • I. Sa /,,, A,r,:ele., n,p i ,., l~uter 
,!, /bll'rr , •. .Uar1/1<1rr. 435 U.S. 70i, 723-25. 98 
S.CI . 1370, 1382- IJH ,5 I..Ed .ld t,51 (1978) 
(Blackmun. J .. concurrmg). 

15. NWA, in I1s (;1/b.:n argum~nl, m.u11fe~1s a 
bli11Jspol !.tm1l.u· 111 Ihc one cv,iJc:111 in 11~ la1ltrrc 
to pcn:c1n:, in pn:!-cntin~ lls (;umlwr argumcn1. 
thal when an cmpluver inlc.:ntionallv d.:1s.silics 
johs or job bend 11 -. h:v !\ell , unc..- nct·J 1101 ~an·h 
further to rind J1lll.'rcn1i.1I lrcailmcnt based 
upon gem.le, . Com1101e. e.~ .. 1-"ro,ui~rn , ·. Ridt­
ardsun, ~I I IJ .S. 677, ·93 S.C1. 1764, 36 t . .rd.2d 
581 (1971) M'itl, l',• r.t (,' l'ln,/ AJ,,ut1istrator , •. Frt...· · 
nev, 442 U.S. 256. 99 S.CI. 2281. 6fl I..Ed.1d 870 
(1979). 
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here--all male cabin attendants received a 
uniform benefit package with a cleaning 

,allowance, all female attendants received a 
different package without a cleaning allow­
ance.•• 

Congress has overruled Gilbert prospec­
tively "to prohibit sex discrimination on the 
basis of pregnancy," 17 and the Supreme 
Court believes Congress "also rejected the 
test of discrimination [ Gilbert J employed." 
Newport News Shipbuilding & Dry Dock 
Co. v. EEOC, 462 U.S. fi69 , -, -, 103 
S.Ct. 2622, 2627, 2631. 77 L.F.tl .2d 89 11983). 
In its most recent expression in point, the 
Court left no doubt that, when classifica­
tion by sex is undisguised, there is no need 
to consider, as Gilbert did, "the average 
monetary value of the [ overall benefit 
package in question) to male and female 
employees." Id. 103 S.Ct. at 26:12 n. 26. 
Further, the Court quoted with avparent 
approval the EEOC's position that it is not 
"a defense under Title VII to a charge of 
sex discrimination in benefits that the cost 
of such benefits is greater with n•specl lo 
one sex than the other." Id. (11uoti11g 2'J 
C.F.R. § 1604.!J(e) (1!!83)) . 

In La/fry II, the court described the 
cleaning allowance "as simply another sup· 
plement to male salaries." 642 t'.2d al :i8!J. 
Gilbert presents no occasion for us to 
study again that twice-studied issue. S,·,· 
id. al 586. 

16. NWA, in its Reply Briel at 27-28, suggeSls 
lhal we view uni(orm-rdatcd beneri1S as .1 

"grooming" issue- wi.th no discriminatory impli · 
cations bccau~ of lhe "conventional distinc­
tion" in appar-el men and women wear. While 
it is 100 late For NWA 10 dress 1hr mallcr in nc.·w 
garb. we nole 1ha1 the qucs1ion here is not 
whrther men c:,n ~ required to wear pants. 
and avoid kilts. Cf. Willing/ram , •. Mu,-0,1 Tel. 
Publi.Jhing Co .. 507 f.2d 1084 15th Cir.1975) (en 

bane) (holding 1hat Tide VII is nol vinlat<d by 
an employrr's refusal lo hire men (hul not wom­
en) with long hair). Women's clo1hcs require 
clraning just as m~n·s do: and prrsc:ribing more 
costly uniforms for stewan.lesses was NWA 's 
decision. not a benefit women sought or an 
action impelled by the market or cnnvenlion. 

17. Su Pub.l.. 
(codified,,, 

-~- 555, 92 S1a1. 2076 ( 1978) 
§ 21.MMJe(k) t 1982)). 

Ill . AlllllTIONAI. l,,1w Ot' THE CASE 

AND WA1vrn ISSllf-~ 

A. La[fey I Holdfogs Challenged a.~ 
"Clearly Erroneous" 

(5) NWA does not dispute that Laffey I 
"actually decided" two issues which it now 
seeks to relitigate: first, that "equal work" 
was performed by NW A stewardesses and 
pursers, and second, that NWA, as a mat­
ter of law, could have "willfully" violated 
the Equal Pay Act notwithstanding the ab­
sence of an "iniquitous . .. state-of-mind." 
Laffey I, 567 F.2d at 461; NWA Brief at 11 
n. l, 13. NWA seeks to reopen these two 
issues, not by positing the existence of 
supervening case law, but by arguing that 
our prior holdings were "clearly errone­
ous" and that adherence to law of thc case 
in these instances "would work a manifest 
injustice." Melong 11. Mirro11e.~ian Claims 
Commi.~sio11, 643 F.2d 10, 17 (O.C.Cir.19801 
(quoting While 1•. Jlurtllll, 377 F.2d 428, 
432 (5th Cir_l9fi7)).1" Because we perceive 
no error whatever in Laj}i·y / 's disposition 
of thcse two issues, let alone the "clear" 
error and "manifest injustice" that would 
warrant departure from the law of the 
case. we reject NW,\ 's arguments and reaf­
firm the hol<lings of (,11/fi' .I/ I with rPspl.'ct 
to the issues of 1'11ual work and willfuhw~s. 

Moreover, we lake this opportunity lo 
emphasize lhat this rourl will not, ah,wnl 
truly ",,xceptional drc111nslances." /,11_qi•y 
II. ,;.12 F.2d at :iH:,. look f:t\·orahly on ar~n ­
m,·nL~ a~ainsl 1111, law of th,• case whid1 
fall only undl'r th,• "manifest injustice" ru ­
bric." We do not intend to allow this ave-

II. The Supreme Courl n.Tcnllv noled approv­
in~ly lhc dual dcnn:n1s ul ''dc.·ar error" ..inJ 

' ," rnaniksl inJUSIJl·c·· in law ol the rasc drn.: tnnc. 
citing the '"'Iott' 1•. ,tlurtha dcc: i!<.ion on whid1 
lhi~ court rclicJ in its .Ut>lu,rg analysh.. Ari.:_o"a 
v. Calif,>rnia, 460 U.S. 605, 618 11. 8, 103 S.CI . 
1382, 1391 n. 8, 75 1..td .2J 318 I 1'183). 

19. laffey II. 642 F.2d at 5R>- K6, sci oul 1he 
following si1ua1ions. drawn rrom , ; ,~atl!r Ha.ston 
T,l,1·i.Jiot1 Corp. 1•. R'<.: 46) l'.2d 268. 278- 79 
(0.C.Cir.1971). CUI. dem,·J. 40h U.S. 950, Q2 

S.C1. 2042, 32 1..Ed.2d 338 (1972). in which a 
court may r~call its mandate, lo illustralc c ir• 
cums1ancrs jusrifying a Jc:nation from 1h~ law 
of 1hc case : 

!Tio correct clerir~I mistakes, to clarify l1hcl 
opinion or mandalc, 10 rc-mcJv fraud on lhc 
court or olhc r misconJut: I, IO avoid tlh.·t·r~t:'nl 
results in ta!.cs pcndin>? Simultaneously, ur 10 
minblcr lo other sirmlar .1bcnatmns. 

-jf 
LAFFE\' v. NOHTIIWEST AIHl.l:-;Es . l"'W. 

ct,~ 11a 744' 1-.ld I071 I l "'"-41 

"'" "f alt.ark on the law of t.ht• l'il SP to w1•n· 1•a11I 11111n• tli:111 ,, . ... .... ,·ap;,bJ, , or •• rr, ,,· 
,,, .,.,.,n., an auxiliary vt'hide for lhl' rep<'li -
1 ;.,,, 11f arguments vreviously atlvant·e,J. 
w1•l•n11l success, in appellate briefs, peli-
1 i, ,.,., lor rehearing, and petitions for r.ertio­
r:ir i. 

F:qual Work 

I 11 its 1973 Findings, the district court 
,,,. ,,r111ded that the jobs of purser and stew­
ar,1,·ss al NW A "require equal skill, effort 
a11•I r,•sponsibility and are performe,J under 
s11n1lar working conditions." 3fili F.Supp. 
al ?RR, 789 (Findings of Fact (FOF) 78; 
f' ,,11dusions of Law 2, n In Lllffi:y I. this 
cnurl explicitly affirmed this finding and 
,•1111dusion, 567 F.2d at -153, thus establish­
in1t tho? equal work prerequisite to Equal 
l'ay ,\ct liability as the law of the case. 

NW A's challenge to this hohling hinges 
on iL~ interpretation of two of I he &strict 
c•., 1 rt' s findings of fact in 1 !J7:!. In one 
l'i, .,tal finding, FOF 65, the district o.:ourt 
tlo.:s,•riheil the "chain of command" for an 
NWA flight: 

If one purser is aboard, h,· is denominat­
,,,1 the Senior Cabin Atll>mlanl irrespec­
li\'o• of his relative length of sen·ice as 
rompared to the other attendants. If 
!wn or more pursers are abo:ml the 
flil(ht, the most senior purser is the :'ien­
i,,r Cabin Attendant. If no purser is 
ahoard the flight. the most senior stt•w­
:1riless or FSA is the Senior Cabin At­
!,•1ula11t. 

J•r._1 f'i11di11gs. :lli6 F.Suvv. at 785. Tht• 
nature and sco11e of a Senior Cabin ,\tt1·111l ­
:u11 • s supervisory responsil,ililies is describ­
.,,1 in anoth,•r critical finding, FOF 67: 

Stewardesses who sen·e as· Senior Cabin 
•\ ttendant are subject tu discivline if they 
tail to carry out their "supervisory" re­
sponsibilities, and are held just as ac-
1·11untable as pursers who fail to carry 
,·11t their "supervisory" responsibilities. 

/,/ The district court also noted in this 
!attn finding that NWA ha,I no merit pay 
ad111,tmenl whereby eithn pursns or 
,: t, •w:mlesses who "supervisc" effectively 

N,, 'ouch abcrra1ions arc prc.·scnl 111 1hc ins1an1 

t1ve ~11p,•rv1sors . 

So:iZntl( upon th,• dis trwt t'.1>11ri's ro·l'nKni­
tion in Fo~· fi;,, al11,vP, that pursers super­
vised slewardo>sses, hut not rfre 111.'TSa, 

NW A argues vehcmenlly that lht' two johs 
cannot 1,._, 1l,·cme1l "e11ual" because "(j)obs 
that entail different degrees of supervisory 
responsihility are not e1111al within the me­
aning of the ~~11ual Pay Act." NWA Brief 
at 41. Ni,xl, relying upon the coun's de­
scrivtion in FOF li7, ahove, of the cabin 
atlenclants' "a<'countability" for the dis­
charge of thl'ir supervisory cluties, NWA 
maintains that th,· olistrict court's findings 
"compel the c1111dusio11 that the supervi­
sory resµonsihilit}' had n •al cnnt,•nt" and 
that L11_((t·y I's conclusion that the vursers' 
supprvisory function was "insignifi<·ant" 
thus "actually contradicted the trial judge's 
fimlings ." Id. al -12. 

We cannot acc,•pt eitl11•r hranc:h of 
NW,\',; argunwnt. It i,s , nf course. elem,·n­
tary that "jobs need not be id.,nlical in 
every rt'SJK:ct' heforc the E11ual Pay ,\ct is 
appli.-;1ble .. . " Corn11111 (;/11.~s Wnrk.~ 11. 

/Jro1111111. H7 U.S. IH!l, :!0:I n. 24. 94 S.Ct. 
22:!:I. 22:12 n. 24. 41 L.f:d .2,1 I (l!J, .. l. In 
Lalji•.11 I, this rourt explam,ed: 

[Tlh•• phrasr "1•1111al work" ,toes not 
mPan that lht• jol,s 11111st h,• i,l,·11tical. hut 
ml'rely that they must 111• "substantially 
1'1111al." A. wag,• ,hffnl'nl ial is just1fit•1l 
only if it comp,•nsa!f•s for an apprc·cialtlc 
variation in s~1II. dfort or rc:;ponsibilily 
bl'tWePn otherwise comparahle job work 
activiti,•s. 

567 F.2d al 449 (l:it.ations nmiltedl. This 
"substantially e11ual" lest, which has been 
adopted hy no fewer than nim• other cir­
cuiL~. Th,1111ps1m r. Sn,,.y,·r. li7i- F.:!d 2f,7, 
272 11. 12 (l).C.Cir.1982), necessarily implies 
th:,t there can he joh rcsponsil,ilities-in­
clutling supervisory duti1•s-~o " 'insub­
stantial or minor' " as not to " 'render the 
e11ual pay standard inapplical,le.'" Laffey 
/, 567 F.2cl at 44!1 (c1uuting 29 C.F.R. 
lj H00.122 (1!175)). 

161 Th,,rcfort', lo tli,, extt'nt that 
NW A's argument SUj!l(esL, that 11,ry differ-

case. 
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ence in supervisory rt•sponsibility renders 
jobs unequal, it is manifestly incorrect as a 
matter of law. Critically, the authority 
'NW A cites as support for this proposition 
is not, in fact, inconsistent with the "sub­
stantially equal" test. 20 lmJe.,d, NWA it· 
self acknowledges several other cases in 
which supervisory responsibilities were 
found to be too minor to warrant a finding 
of unequal responsibility. See Hill v. J.C. 
Penney Co., 688 F.2d :no, 37:l-74 (5th Cir. 
1982); Hodgson t•. Am,·rira11 Br111k of 
Commerre, 447 F.2d 4lli, 422 (5th Cir. 
1971). 

171 NWA's daim that lajfr.lf l's find­
ing of equal work "actually contradicted" 
the dis trict court's findings is also patently 
incorrect. As we understand NWA 's argu• 

20. NWA ciles Uury v. Richman, 558 l' .2d 1318, 
ll21 (8th Cir.1977); Null!.J ,,. Cu11cvrd lace 
Corp .. 25 l'EP C:as. (UNA) 367. 370 (M.U.N.C. 
1980), and 29 C.F.R. §§ 800.122. 800.IJ0 (1983). 
as au1huri1y for ilS asscrlion that .. (j)obs 1ha1 
cnrail JiHcrcnl drgrccs or supervisory rcsronsi ­
bilily art' nol equal within the mc3ning uf rhc 
Equal Pay Ac1 ." NWA Briel at 41. None of 
lhesc, au1hurilies conflict wilh lhc view of 1hc 
court rn Ld/lt.Y I 1ha1 supcn:isury rcspons1bil ­
i1ics c:1n ~ so minor :11s nut lo render 1wo Job,; 
unequal. 

Indeed. NWA grosslv misreads Uierv ·, hold ­
ing. In Userv, 1he rnurl explicitly lollo,"·d 1ln: 
Eighth Circuit's us.• of lhc "suh,1ant1all) .-qu,11" 
st.1ndard uf l:Ompari~m in c,·alu;1trn1,t thl· \\01 k 
of a male cook anJ four rcrnalc 1.:ooks. t;'.";8 1:.2J 
.st 1320. That 1.:asc in nu wise ~•:mJ!'I ror 1hc 
propo:r..11lon that any tJiUcrcnc.._e in ~UJlt.'f\'l!->•n-,· 
r~sprm stbilith~s. without mmc. aut1m1.111t ... 1lh· 
works a t:ogni1.ablc lc,al tlitfcn·ncl· m 111h~. ru 
the conlrarv, NWA convcnicn1lv anJ inc:tphu1 . 
bly ovc:rlooks thr clear ~••H<'ml·nts 111 U,trv 1h,a1 
lhe male employee had dillc,ent rcspom1bili1ics 
than fcmal, tmrloyccs, worked Jurmt! 1hc 
caf, 's busiest hours, was given greater Junes of 
heavy lifting. was responsible for 1rai111i1g otlu.! r 1 

employees, and "had au1huri1,· 10 make cllcct"·e 
recommendations with rcg~rd to Jisc,plinc." 
All 1his was sufficienl for lhe Eighth Circui1 10 
conclude. in afrirming 1he dislrict coon's lactu• 
al findings, 1ha1 the job ol 1he male employee 
had .. (eJnuugh substantial distinclions (as 10 
bu1hl cf!orl and responsibilily . :· lu rcndc, ii 
legally differenl from 1he jobs uf lhe four re­
male employees. That case, is a lar cry from 1he 
ins1an1 5ituation. 

Similarly, in Nu/es 1he dis1ric1 courl empluvcd 
• "sub51anlially equal" analysis in finding 1ha1 
1hc work of one male employee, who was "in 
charge or' an entire '.\hih in unc dcpa.rtmcnl or a 
tutile mill, was no1 equal 10 1ha1 of 1hc plain-

ment. FOF 67, when read together with 
FOF 65, "compels" the conclusion that the 
district court viewe,I the sup<'rvisory re­
sponsibilities as nol insubstantial. This 
contention, however, plainly overlooks the 
district court's express finding that the 
pursers' supervisory functions "require no 
greater skill. effort or responsibility than 
the other functions assigned lo all cabin 
attendants," 19i:J Fi111ii11gs, 366 F.Supp. at 
786 (FOi-' 69), anil its further explicit find­
ing of equal "skill, effort and responsibili­
ty" on the part of stewardesses and purs­
ers, id. at 788-89 WOF 78; Conclusions of 
Law 2, 4). It follows as ineluctably as 
night follows day that the district court 
found that the pursers' supervisory duties 
did not alter the · equivalence of the two 
jobs under scrutiny in this case." 

lirrs. Since 1he Noles opinion docs nol describe 
the natu,-e of 1hc male worker's supervisory 
responsibilities, NWA canno1 plausibly mainlain 
1hat the case, slands for the proposi1i~11 tha1 anv 
Jifkrencc in supervisory duties renders Jnb·s 
unequal.. Moreover. another male wu1 krr had 
heavy lifting runctions and was one of onh- a 
few employees lramcd in the upcrauons u'r a 
parlirnlar kind nl plant machinery. 

1:i11,1lly, N\VA tan hml no supporl in the utct.l 
W.1gc and llour IJivbi.1011 of 1hc IJq,arlml'nl of 
l.ahor n ~gula1io11!.. On thf' conlr.u,·, :!9 C.F.R. 
§ 800. 122 dc:irly Slates 1ha1 "lilnsi;hS1an1ial or 
mmor JiHt·r cnu.!s 111 1hc Jl.'~rcc ur amrnrnl or 
~kill, u1 cl(u11, ur rc~Jlflll\lh1lrl)' rt•qturcd (or lhe 
pe rfonnann" nr jnh!'I will 1101 rl·11c.kr tht equal 
pav s1a11J;11cl i11:1pplt1.:01hlt: ." Far lrum uffrring 
suprmrt lo N\VA a l lhi~ blc ~til~t.· "' ,he l11i~.1 -

111m. 1Jus !'\t:t:lum. a!l> 11ntt•1.I in the ll' XI abu\·t·. \\:a , 

111\ol. t ·J hv the /,,1/ft'\'° I I uurl 111 11\ J h, 11 ,~11111 ul 
,·,111JI work . Nor tloc.·s t; ~lk>. I JO provuk ;111,· 

l·omlnrt tu N\VA. Th.it ~cc. tum ~talcs, 111ter t11i,~. 
1hc c:0111111011 ,cn!l>C pn,pu,11 iu11 1ha1 11 an c.·m­
pl, 1\"tl.' assumes ~upt:rv1~un: r c~r,cm~ihil1t1c!\ ,lur­
ing thl· ab'\enn~ ol thl' rc,;ufor ,upc·r\'hur, hi~hcr 
Wdgt.• rates 10 suc..:h a .. relief' ~upcn l'or ma,· he 
appropfiale. Bui 10 crnhral·c this propo!Jo;liun 
scarely means that we shuulJ n:aJ out of the 
regulations the hcdrock prin<iplc 1ha1 .. insub­
stantial or minor diffrrcnc..:cs" in skill or rt !>pon ­
sibility do no, rnnsiitulc ~ lc~ally signilicanl 
Ji:-;1inctaon between Job\. The issu~ is 1101. as 
NWA would have ii , whe1hcr !here arc "differ­
ent degrees of \upcrviJun- rc~punsibilih· .. bu1 
whe1hcr 1he differences ;re insubSlanti;I and 
minor. As 10 that issue, NWA's arcumenls foil 
complelely 

21. NWA claims 1ha1 FOi' 69 renec1s an "errone­
ous assumption" by 1he diS1ric1 cour1 thal "1hc 
issue under 1he Equal Pay Act is whe1hcr 1he 

1 .. ,.-n:r , . ,'I.IIIITII\\ ~::-T \1111.1'1. r, 1,, . 

) 
t llf' •• 

0

-"I• I l1f 111 11 1l'fM1 

Tl.1 ·rt• 1s, IJJ rullllll! thn,11J!h ttll' pr11il f1, 
111 -, :, ,rl,rush pfa111t•,I 111 nur wa\ hr :\\\ .\ 
UJ 11 1r1 analysis nu co11f11rt whal1•~·1·r ·ti,,·,\ ... ·t•t·•,; 

t 111 · ,listricl court an,I this ruu rl as to the 
im1•11rtance of the supervisory duties as­
sil!nt•<I to pursers. Laffey I affirmed the 
di:arkt court's finding that "NWA purser 
an,t stewardess positions are subst;antially 
e1pial within the intent of the Equal Pay 
A.-t .. ... " 567 F.2d at 453. NW A has 
m1111! forward with nothinl{ to su1tgesl that 
t111~ affirmance of the district court's con­
ch, ·-11,n with respect to the importance of 
s11r u•rvisory duties was in error. NWA 's 
arl"lment, based ultimately 1111 a tortured 
n •.1•li11g of the district court's findings and 
an inaccurate portrayal of the applicable 
1,,., fa ils. 

2. Willfulness 

I k I Under 29 U.S.C. § 2551a) ( 197fit, a 
"willful" violation uf the Fair Labor Stan· 
dards Act (FLSA), of which the Elfual l'ay 
,\ct is a part, triggers a three-year, as 
oppn,ed lo the Act's ordinary, two-yc!ar 
statute of limitations. In lu//<'.1/ /, • this 
court determined that NW A's \"iolation of 
th,· Equal Pay Act had been "willful" with· 
i11 1111' meaning of section 2551a), 567 F.2d 
at .u;:1. thus rendering NWA liable fur a 
tlul"I year of backpay. In reaching this 
cmtrlusion, the l'Ourt canvassed the lei: is la· 
fr, ,, history of st>cliun 2551a ► and rejectt•d 
N \\' ,\ 's suggestion that a ,·iolation must be 
ani ,11ated by a bad purpose or evil intent l\l 
h, · dr,•med willful . Id. al ~61. Instead. tlie 
c"11r1 ,letermined that employer nuncompli­
a11, ·,, with . the Elfual Pay Act i~ "willful" in 
at 1,•ast two other instances: whl're the 
empluyer "is cognizant of an appreciable 
~11 •,·:;ihility that he may be subject to the 
sl. • • 'tlory requirements and fails to take 
stq•s reasonably calculated lo resolve the 
doubt," and where ·•an equally aware em-
11lo}t'r consciously and voluntarily charts a 

joh~ arc more alike than the,· are different .... " 
NII'..\ Brief at 42. • This arg11me111 falls before 
11 1<.· rJtprcss language and plam meaning of FOF 
t,' ' ·- 1ha1 the supcn+,,ory functions ''require no 
,:"~a1cr , .. dfort nr re~ponsibilitv." NW,\ is 
t •, rl\'t"nic:ntly _sc~mg ghosls in cunj~ring up 1he 
.,,, .1riz:r of a d1stnct court~lc,·cn years and lwo 
;n 11wals ago-having fallen i1110 error by cm-
111 . ,, mg allegedly erroneous assurnprions. 

,. ·.,, ;,; 

~\\.' ,.\ \\a~ tw/ d In ha \t ' (;11 i1•d t lw :-- t•cuud 
l •ranch 11f Liu, lt•st: 

NW A nol only km•w of the f:,p1al Pay 
Act and iLs content bu l also correctly 
umlerslornl iLs prohibition on ,tifferl'nl 
safart lt•\·cls for nwn and wonu,n per­
formmg sulistantially similar work. 
With little or nothin1t beyond internal 
consideration ' by laymen--t:ven after the 
present legal ch:Jllenge got under way­
the company consciously though errone­
ously l'Undmled that its treatment of 
pursns a111l stewardesses was unaffecl· 
ed hy the Act. We deem that suffici,•11t 
to comprise willfulness; in the District 
Court's words. "(llhe conduct of the 
Company in the exercise uf that judg­
ment was willful ." 

Id. at 41.i:I (citation omilledl_2I 

In this appeal. NWA argues that the law 
nf the casP established in l11/}ry I is "clear­
ly erroneous" and the source of "manifest 
injustice," once again urging upon us a 
contrary analysis of the legis lative intent 
urulrrgirdin1t Sf'c'lion :!5!i(a). NW,\ con­
tends that a pro11er readinl{ u( the legisla• 
live history of the l!llili FUi,\ amenclments 
"confirms that ('ongress m1,ant [the willful­
ness stan,lard I lo 1,ncompass ortlv intt-ntion­
al disrc!gartl for lh,i law. rath,,-r than the 
ddilit•rale-1,ut nroneous lest adopted'' in 
Laj/Py I. NW ,\ Brief al :!:I. rur the rea­
sons staled below, we disagree wrth :-;w ,\ 
as lo the prupt·r test of w1llfufn.,ss under 
the E11ual l'ay Ad. Accordingly, we reaf­
fi_rm lujfcy I's flndini: that NW A willfully 
violated the Act within the meanini: of sec­
tion 25;,la). 

In recasting iL~ vnsinn of the relevant 
legislative in lent, NW,\ ar~ues that the 
Laffey I court was f'rroneously of the view 

ll. Similar COll:\tdl"r..111uns regarding NWA's 
m,agcr dfnrls tu aSt:t'rlilin its oblii.:a1ions under 
the Equal P.iv Act were i:cntral to the district 
court's awarJ uf HqmJa1rJ Jamages. on remand 
from th(' det.:1~ion 111 t'.af/ ry /, .l.!1. Ji ~ usscd infra 
in ~ction V . 
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that there was no relevant legislative histo­
ry to shed light on the pivotal word, "will­
ful." NW A Brief at 85. NW A accordingly 
invites us to focus on three unadopted I 965 
bills which were the predecessors of the 
1966 amendments. NW A deems "crucial" 
certain portions of the hearings on one of 
those bills, H.R. 8259, 89th Cong., 1st Sess. 
(1965), and the report of the House Educa­
tion and Labor Committee on a second bill, 
H.R. 10518. H.R.Rep. No. 871, 89th Cong., 
Isl Sess. (1965). The importance of the 
latter is toull'd on the basis that it repre­
sents the "first appear! ance) !of section 
255(a) ) in its present form." NW A Reply 
Brief al -12.'3 

The original administration-sponsored 
bill, H.R. 8259, sought, infrr alia, to in­
crease the limitations periml Lo three years 
for all FLSA claims, and accordingly did 
not prescribe willfulness as a precondition 
to liability for the third year. NW A at­
tempts to fashion a favorable interpreta­
tion nf the willfulness provision ultimately 
incorporated into section 255(al in the fol­
lowing manner: first, NWA summarizes a 
few snippets of testimony against H.R. 
8259,'t and then notes that al the conclu­
sion of the hearings, "the Subcommittee 
met in executive session and draftt?d a new 
bill that included the (willfulness) l:111g11aj!e 
ultimately enacted." NWA Brief al 8!i. 
NWA then attributes this chanr;e lo legisla­
tors who opposed the extension of liahilitv 
in cases not involving conscious disr,•gard 

23. NWA claims lhat lht {,afftv f rnurl "over-
looked" lhis commillcc rtpon .· Id. Wlnlc 1he 
opinion in IAl/t.v I does nol expressly rcler 10 
the report. il is clear tha1 the courl was aware of 
1hc genesis or seclion 255/a) as wt know ii. Su 
567 F.2d a1 460 & n. 222 (rrfrrtnct 10 hearings 
on H.R. 8259). Even 1hough neilher j,ar1y 1 

called lhc court's allenlion lo lh~ commiuc:e 
report in IAf(,ry I. ther~ is no reason 10 bdieve 
1ha1 the court was unaware of ii . . Morc:ovC"r, 
NWA badly over-argues 1he po1n1 thal 1he IAffty 
I court was operating wi1hou1 benefit of the 
enlighiening legisla1iv, hisiory which NWA has 
unrarthcd at 1hc cleven1h hour. NWA '"" 1hat 
the IA/fey I court fashioned iis "willfulne~s" test 
"on 1hc impression 1ha1 1hcre was no rclevanl 
legisla1ive history.· NWA Brit! at 85. IAl/ty f 

said no such lhing. nor did ii imply as much. 
Rath~r, 1hc cour1 noled, quilt corrcc1ly, 1ha1 ii 
had uncovered no "clearcut Jtatem~nt in the 
lcaislative hisiory •• to why 1he cx1cnsion 10 

of the law. Id. at 86. To substantiate this 
new learning as to thP true meaning of the 
legislative materials, NW A cites a sentence 
from the minority statement in the Com­
mittee report on the revised bill, indicating 
that the Subcommittee's discussions had 
"resulted in the adoption <'f several amend­
ments offered by members of the minori­
ty." Id. (citing H.R.Rep. No. 871, supra. 
at 741. NWA jumps from this statement to 
the conclusion that the willfulness provi­
sion was adopted "in response to the c:riti­
cism of the proposal to impose an addition­
al year of liability even on 'honest' violat­
ors of the [E11ual Pay J Act." NWA Reply 
Brief at 42. 

NW A's argument pro\·es no such thing. 
The single sentence upon which it relies 
from the minority statement provides woe­
fully inadequate support for its restrictive 
reading of the "willfulness" language. 
That sentence stands all by itself in the 
introduction lo the minority report. No­
where in this document is there anv ile­
scription of the amendments whirh thl' mi­
nority proposed, why it proposed them, 
what the majority said in n•sponse to the 
proposals, nr why lhe proposals w,•re 
adopled h)· tlw full Committee. Mnrt'O\'f'r, 

the minority rl'port 1ltws not ~onlain n si11-

gl,· w11rd ahnut the " willfulness'' provision 
in H. R. JOH Li. This lirings us, then, to a 
hroader point ahuut lhis provision. Thi• 
proposed l1•gislaliu11 was 1,!ngthy, romplex, 

lhrcc years wa~ lhU!t l'rtcumhl'TL"J.'· 567 F.2d at 
4(>() (cmpha,i, added). 

24. NWA specifically rdcU"nl·cs a culloquv be-
1wccn Secretary ol 1.ahor Wi117. :mJ Congress-

, 1 man Martin. an opponcnl of .1II lhrt.·c hill~ nm­
sidcrcd in 19n5, in which Rep. Marlm exprc~scd 
concern 1hat an across-1hc•bo.ard ~,ncns10n o( 
1he limilalions period lo 1hrce years would pe­
nalize employers who haJ 1101 dc:lihcratch· \·io­
la1cd 1hc law. Htarmg> o,r H.R. 8159 Beto~• tire 
Howe Ed. und IAhor Comm.. Get1tral Sub­
comm. on labor, 891h Cong .. 151 Sess. 54 ( 1965). 
NWA also nores 1hat a number of witnesses in 
lhe hearings on H.R. 8259 were or 1he opinion 
1ha1 lhe back-pay period "shoulJ not he in­
creased for violations which 'resuh From misun­
derstanding or 1he law,' or 'honcsi diUcrenccs of 
opinions."' NWA Bric! al 85, citing id. a1 980. 
2250 (tmphasis added). 

LAFFE\' v. NOl!TIIWEST AIIU .INES . l~t·. 
) 
- IOH7 

t llt' lll 1,10 I l,I 11171 1 llfl'WI 

ar •· I ,leall with a numlu-r nf thon1\ 1:-. -.t1i''"- . 1111,lt · r 1"11 k \II 1 1., 11 11 •, 1 ., · , · , 

in , i111iing a11 n w r,•asr 1n th t· 111 111 111n1111 WaJ.!• ' 

:111•1 a sil{nifo·:1111 ,· x;,a11'11111 11! \hf' FJ.~_.\ 's 
,•,. ,· ,,r:1g1• . Adoptu111 of ttw "w1llful111•~s·• 
l:11•L'.llage ultimately codifie,I in section 
:!! , •lal was undoubtedly a matter of limited 
c1111gressional focus in the I !Jli:i and I 91i6 
•h•iili,•rations over this legislation; the pau­
.-il y of pertinent legislative materials, 
Lf, .. r,•fore, is not surprising. 

1 :i•:en lhl' relative sil,•nce of the legisla­
t i,·,, record in this n•s111,ct. /,uf)i ·y /, f,li7 

F.:.!d at ,lliO, a silence which NW,\ has not 
wr~uasively broken with its theory ad­
\'a111·,·d on this third appeal. we dl'for lo I.he 
r:u-1•!111 treatment and final settl1m1ent of 
llo is ts su1• in Laffey 1. The law of the case 
w, · honor here rests on the la_tfey I court's 
painstakinr; review of the lel{islative histo­
r:,, including Congress' pi\"ot.al concern 
on·r small, unsophisticated business,!s-a 
rato•gory that manifestly excludes NWA­
\\hi.-1, might not recognize till' sweep of the 
I· I;~,\ 's coverage. Id. al 4till--lil. E1111ally 
imporl ant, laff,:y I recognize1l the nee,l for 
a lih.,ral construction of remedial statutes, 
a111l at the same time a111Jropriall'ly took 
i1110 account the absence of cl•~ar congres· 
si.,11al intt,nt lo impose upon plaintiffs the 
lu a\·y hurtlen of demonstrating an 1•mploy· 
,.r·~ .. vii intent. Id. This latter point is 
1·,p• ·.- ially important in light of the fact 
that the Equal Pay Act mt•rely allows a 
ph1:tiff to recover, after an a11propriat1! 
,:Ii, wing, wages which ha\·e heen improper· 
I} ,1,.nied, and does not involve the imposi-
li11n nf criminal sanctions. • 

I II short, w1• find nothing compelling, and 
c•·rlamly notl1ing demonstrating "clear er·• 
r11r·· in this court's earlier opinion, in the 
!!Il l", sources relied upon by · NWA. The 
can•ful analysis of the meaning of 29 
11 .:i. f' . § 25/i(a) set out in /,affi·y I must 
sla,,,I. 

B. llc1ckpay 

;\loving from the domain of the Equal 
I 'a\ Act's legislative history to an issue 

l ~~ 11 will be rct·allt-d I hat lht:: in~tant action was 
.. .,~h• ho1h under lill~ VII and 1hc Equal Pav 

,-\ 1 1 • Th~ bar k-pay ele ment of rclid was graru 
nt by 1hc di~1ru.:1 c..ourt as 11~1rl nl 1hc 1·cmcJv lo 

N, ,,,,.,,,,,, ,,,,,, r 1"--H•h ·ol • .1 1 I. I 11, \ II 

pl.11ot1ff :·, Ii.,, 1-J •;I\ 111 tlw .1ri 1,,11111 ,,f flw 

full d1H,·n•11t·•· li,•tw,·, ·11 whal s l11 · ••anu•,1 ,.,, 
a stewardess and what she wonl<I have 
earned· if she had heen paid at the same 
rate as a purser of e1111al sn,iurity. 374 
F.Supp. at l:IH!'t-81i. On appeal in Lllffi'Y /, 
NWA challen1:ed certai11 aspecL-; of these 
"remedial measures," ,,67 P.2d at -t:n; in­
cluding what i\ saw as the district murt's 
im(lrop,·r r,•fus:il ,lo a,lj_ust the Jlllrsers' 
rates of pay t.lownward in the amount of 
lhe com1,.·m,alion all1•ge1lly 1,as,,.t on the 
"fon•ign nyinl!" rcquirt•d of pursers. Of 
pivot;il impurt;ince, howevPr, NW A fail,•d 
at that time lo aJJpt•al th•• underlying ,lt·ci­
sion lo use (lursers' pay rates as the upper 
end of the hack-pay formula. 

Thi! court in Laffey I determined that 
NW A had failed to show that any portion 
of the pursers' 1ray was attrihutable to 
"foreiKn fly111g." 51i7 F.:!d at -l!i2 n. 153. 
St·e wfra ,;ediori Ill. U.2. The Lt1ffc.v I 
,lecision also affirme,I the b:u·k-pay formu• 
la adopll•tl by the district court. Id. al 478. 

In I !J7H. following the r<'mand of thl'se 
proceedings to the tlislriet court after Lat: 
fey I, NW,\ for th,· first time att;1cked the 
use of the full purser mt.es, apart from its 
unsuccessful . earlier argument with re­
spect to the all<'Kt'd "for,••Kn flyinl!" com­
ponent. NW,\ at this junl'ture clai111l'd that 
the distrid <'0lffl sh11ultl UM' a hvpotheti,·al 
wage rate whieh woultl have lwen paid to a 
sinl{lt•, comhine,I class of "cabin attend· 
anL~." rather than 11urser rates, in com(lUl· 
in!{ backpay. Hccor,I Document ("R.") 16. 
The district court. however, refwwd to en­
tertain NW A's arj!umcnt, nn the ground 
that "the relief re11ueste1l is prcdu,t,,,1 by 
the Judgnwnl of the Court of Ap(leals in 
that it is beyoml the Maml:1tc of tha I Court 
and seeks lo rais<' issues nol challenged on 
appeal .... " Onler Denying Motion to 
Modify Award of Uackpay to the Title VII 
Class ID.D.C. Jul}' 9, l!J79>, R. !i0. 

lhc Ticlt Vil da~s. a~ wdl •ts 10 lht.: Equal Pav 
Atl rlamulls. In 1h,~ appeal. NWA'~ chJllcng~ 
lo lhc L·um1mra11vn ol h~1d;pay is w11h respect 10 
1he Tille \ill l'lamnlL only. 
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NWA now seeks to avoid the law of the 
case as to the computation of backpay by 
arguing that under the post-Laffey I deci-

' sions of the Supreme Court in Internation­
al Brotherhood of Teamsters u. United 
State.,. 431 U.S. 324, 97 S.Ct. 1843, 52 
L.Ed.2d 396 (1977), City of Los Angeles v. 
Manhart, 435 U.S. 702, 98 S.Ct. 1370, 55 
L.Ed.2d 657 (1978), and Ford Motor Co. v. 
EEOC, 458 U.S. 219, 102 S.Ct. 3057, 73 
L.Ed.2d 721 (1982), the back-pay award 
here imperinissibly overcompensates the Ti­
tle Vil plaintiffs by placing them "in a 
better position than they would have been 
in if the alleged discrimination had not oc­
curred." NW A Drief at 15; see also id. 
43--47. NWA also revives its earlier, un­
successful argument that the back-pay 
awards under both Title VII and the E11ual 
Pay Act are incorrectly inflated by the 
court's failure to exclude from pursers' pay 
that portion attributable to "foreign fly­
ing." NWA once again tries to character­
ize "foreign flying" compensation as a 
"factor other than sex" for Equal Pay Act 
purposes, and invokes the three above-cited 
High Court decisions in support of its claim 
that Title VII damages should be reduced 
by this amount. 

Because this court affirmed the back-pay 
awards in Laffi·y I, and inasmuch as we 
discern no relevant supervening change in 
the law embodied in the decisions relit•d 
upon by NW A, we decline the invitation lo 
overturn the law of the case as to the 
computation of backpay. 

l. Wage Rate for HypothC'lical Com­
bined Cabin Attend<111t Classijica­
tion 

(91 NWA strenuously contends that if it 
had not maintained the sex-segregated job 
classifications of purser and stewardess 
and had, instead, used only a single "cabin 
attendant" classification, the wage rate 
paid to employees in that hypothetical clas­
sification would have closely approximated 
the rates paid by other airlines with only a 
single classification, rather than the "pre• 

26. Foolno1e 36 of 1he Manlrarr opinion reads, in 
relevant part: 

mium pay level" NWA established for 
pursers. In support of this proposition, 
NWA relies upon an affidavit proffered in 
1978. See Declaration of Terry M. Ers­
kine, Joint Record Excerpts ("J.R.E.") 139. 

NW A ·argues that the use of the pursers' 
pay rate in the back-pay formula, rather 
than the lower rate which arguably would 
have been paid to those in the hypothetical, 
combined cabin attendant classification, vi­
olates the bedrock rule that Title Vil back­
pay may not "catapult (plaintiffs J into a 
better position than they wou Id have en­
joyed in the absence of discrimination." 
Ford Motor. supra, 458 U.S. at 234, 102 
S.Ct. at 3067. It also argues that Man­
hart, in particular, establishes that the 
back-pay remedy here was improper. 
NW A Brief at 43--44. 

We disagree. In the first place. and 
most critically, we do not read these three 
High Court decisions as establishing any 
pertinent new rule of law as respects this 
case under Title Vil. The fundamental 
proposition that the purpose of Title VII 
remedies is to "make whole" the victims of 
discrimination has bPen settled for some 
time, .~ee, 1•. _q .. Albrmarle Paper Co. "· 
Moo,l,11, 42~ l!.S. 40a. 121. !Jfi S.Ct. 2:162, 
2:17:1, 45 L.Ed.2d 280 (l'.17:it, and was clear­
ly recognized hy this l'UUrt in La,f]i·.11 I. See 
5fi7 F.2d al Hli ("The remedial nrdl'r in this 
case is to makt, l'mplo\'l•es whole, hut not 
more than whnll'."). Thero·fore, we per­
ceivl' nothing lll'W, as n•spccts NW A's ar­
gument. in these three decisions. 

We also find unpersuasi\·e NW A's asser­
tion that Mr111lmrt compels the abandon-

• meht 'of. the hack·i>ay formula affirmed in 
Lajfi:y I. Above all, .llanharl arose out of 
the extraordinarily sensiti\'e setting of a 
sex-based contributory system in a pension 
plan, circumstances far removed from the 
situation here of treating female employees 
differently although they performed the 
same work as male employees. Second, 
the only language that provides comfort to 
NW A is set forth in a single footnote, 2' 

Further doub1 abou1 1he Disiricl Couri's eq• 
uitable sensi1h·11y 10 1he impact of a rdund 

LAFFEY v. NOUTIIWEST ,\IIUJ\ES. 1:-.c I 08!.I 
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,·,,11 ,• i:,ting of guarcle,lly worried dicta. 
. It, , 11hart, in contrast lo the case before us, 
,1,~:dlnwed any retroactive monetary 
a,, anl, and in the course of so doing sug­
g,• ,:t•:11 that if such an award had been 
apl'rnpriate, lhe lower court "should al 
11•:" I have considered" a different formula. 
Tht• lligh Court's understandably deep con­
ri,rn for equitable considerations, including 
lh•· !(rave consequences to 1iension funds 
fl,,wing from a retroactive finding of liabili­
ly. strongly suggests that this portion of 
th,· l/1111harl footnote was not addressed to 
LI,,• matter of remedies in garden-variety 
T,• Vil cases, such as the case at hand.11 

f IO I Moreover, in the absence of super­
\'' r.111g, controlling authority, NWA cannot 
l'""l'"rly request-for the first time-that 
tins t·ourt mandate the use of "averaging 
1A•d111iques" in the back-pay formula.1• As 
pvpl:iined sllprn at p. 1076, the procedural 
posture of this ,:ase at the time of Laj}i-y I 
"e11:d,l,•1I review on the merits of all inln­
ro.•h1t•1l features of the order savt' those the 
n,., t rkl Court had reser\'ed for future ad­
j11•1i 1·al.ion," Lajfey II, fi42 .F.:!d at !iH4 
n. -1!1. The issues reservl'll by the dis• 

,,r<f,·r is rai~d by 1hc- courr's dec1smn lo 
;mud 1hc full Jilrerencc be1wccn the to11ui­
l11• 111ms m.:,c.le by male employees and 1ho~ 
m~,tl~ hv rtmale e1nployccs. This mav give 
the victims uf the discrimination more 1han 
tlit 1r Jue. If an unc.Jirlcrenllalcd ac:tuarial 
1,1hle haJ bc:en employed in 1972, lhe cm,11 i• 
l11111011s or women employees would no Juuht 
Ji.;n:~· hcen lower 1han lhcy were. bul lhcv 
would nul have hf:-en as luw as the contnbu­
llow, auually made by mtn in ·,hat period. 
Thi:- Uistricl Court should :tt lcasl have con· 
sid,•rcJ ordering a rehmd of only• 1he Jiflcr­
•:nl'e bclwC""cn contributions made bv women 
.-n,t the contribuuons they would h~vc made 
ni-:1.·r an actuanalh· sound and nondiscrimi-
,,.unry plan. • 

435 U.S. al 720 n. 36. 98 S.CI. at 1381_ n. 36. 

27. It is, as we note in the text .ibovc, clear th.it 
M,mlrart involved Tille VII priociples in 1he 
l"•trau,dinarily st'.'nsi1ive and complc,c scning or 
;1 umll 1hutory pension plan. Concern lor the 
tin .. mual stability of pension plans, upon whit. h 
r1 • '1 ,I, wees ultimatrly rcst their- hopes ant.I c.x• 
ru ·, 1.111e111s for rinancrnl s.ccurity al rc-tircmcnt. 
,., ,1-. ,:vi.Jent throughout the Coun's opinion. As 
Ju")fu:c Stcv~ns. s~aking fur the Cuurl, put it: 
"t•. • •r ,an •wie ignore rhc potential impat.·1 wh1...-h 
( •• .ui.~es in rules aUt·rting in,11r;11Kt a11J Jl<"ll· 
,1•111 plans may have 011 the ct.rntomy. fihy 

trict eourt 1lt>alt only with tlw "m,·,·han­
ics of paym,•nt" pursuant lo tin, f!J;J /{i, • 

medial /Jrdt·r. See :!74 f'.Su1111. at 1:189. 
The part of the case that the court reserved 
obviously did not include the ba,·k-pay for­
mula il~elf, which was clearly set out by 
the distrit:l court, id. at !aH:.-K7 \para­
graphs f>- 71, and which plainly used the full 
purser pay rates as the upper end of the 
hack-pay com(lutation.29 Thus, NW A had 
the opportunity to ap(leal any feature of 
the back-pay awar,l. includin~ thl• use of 
the full pur.;er raks. in LnJJey I. There­
fore, NWA must he deemed lo have wai>·ed 
any argunwnl availalile al that time which 
it did not assert. 

Adherence to the rule that a party 
waiv1•s a "contenlion that could have bcl'n 
hut was not raised on [a) prior apJleal," 
.tf1111oz 1•. County of lmpenal, 6fi7 F.2d 
811, 817 (9th Cir.). crrl. dn1ied, 4!i9 U.S. 
1!2:,, 10:J S.Ct. 58, 74 L.F.,l.:!d 62 1191!2), is, 
of course. nt'cessary to the 1mlerly 1·onduct 
of litii.:ation. Failnrt• to follow this rule 
wouhl lead to th,• l,izarre result. as slatt>d 
a,lmirably by Jmfg., Frirndly, "th:it a party 

m111io11 Amencam, parlidpale in rt"l1rcmc:nt 
plans olht.'r 1han .Son~I St:-cunr~: • -1 l'i U.S. al 
72 I. ')R S.C1 . at 1382. S~c "'"' ..tr1;u11a (,'o••~rn ­
i,rg Cm,,,n. for ltu /Jf'/t'rreJ ,-l,1n111tv & /Jt•J~rrf'd 
(.i.unpe,uauon Plutt~ ,,. Norni, 4t,j U.S. 1073. 
--. 103 s.n H'I!. 351! . 77 1..1:J.!J IHI> 
{1983) (O'Cunnrn . J.) (le, .t\11id ;uJn:r\e 1111pa..:1 

on pcn-.ion lunJ,;. J1..•do,,1on c:xlcnUin~ f.11.1,rhart \ 

liab11i1v rulie ~houltl he mac.le: p10?.pc .. ·11\·e). 

18. NW i\ J1t.l not h.tvc lo IJngmsh on 1he lcgo1I 
sidclinl''i a\,allin~ lfll' 1978 1.."ulmina1ion of lhc 
Ma11Jwrt h11,-;a111111 Alanlwrt ,carcclv cnuncial• 
ed for lhl· fir~• 111111.· a pdm:ipll" thal , savt" for 1b 
footmJlr- JQ, would ha,·c thcretllforC" been unsup­
portable: m rJtlc \ II law or 1ht'ory. A:!I we 
previo11sl~· 111Jit:ateJ . . t-fanhan rn rhis ran1cular 
rcspct:t brok,: no new le,cal grmmd, hut in~lead 
observl'd lhe l"""hlc dfcclS of lhe wdl -esiab­
lished "mah· whole·· prim.:iplc 111 the ~lflng of 
that ca~. 

29. h lurrher appe.ll!i hom lhc.· reco1J that NWA 
considered the distrirt court's 197-l l·frmed1<JJ 
Order lo be a Imai 1uJ~m<'III . S,c R. 161 (NWA 
Notkt.· ol .-\ppc.:al from ··11Jh«: linal jull.,::ment 
en1t.·n·J in th,s Jl'ltnn un M.n 20. 1'174 .. " ). R. 
160. R. IM (r>;WA superS<·tleas honJ <'nlcrrd in 
ii, ,,pp,·al f,orn 1hc Mav 20, 1'17~ "final juJg­
nwnt"). 
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who has chosen not to argue a point on a 
first appeal should stand better as reganls 

' the law or the case than one who had 
argued and lost." Fogel v. Chestnutt, 668 
F.2d 100, 109 (2d Cir.1981), cert. denied, 
459 U.S. 828, 103 S.Cl. 65, 74 L.Ed.2d 66 
(1982). NWA's failure to challenge the 
backpay formula on its rirst appeal result­
ed in the Laffey I arrirmance of that por­
tion of the 1974 Remedial Order, and the 
inclusion or the formula in the law of the 
case. See R11.rlon Corp. v. Amrnia Associ­
ates, Inc .. 668 F.2d H22, 624 Ost Cir.1982). 

2. Foreign Flying 

I 11 J As previously indicated, NW A 
reargues its already rejecti•,J position that 
purser pay included compensation directly 
traceable to "foreign flying" and that this 
component of compensation should be ex­
cluded as a "factor other than sex" under 
the Equal Pay Act back-pay computations, 
and from the Title VII back-pay computa­
tions under the Supreme Court decisions 
discussed supra in section 111.B.1. 

We disagree. We find, for the n•asons 
outlined in the preceding section, that the 
Supreme Court decisions in Manhart, 
Teamsters, and Ford Motor do not bring 
into question the lreatment in Lt1.f]t•y I of 
the "foreign flying" issue. as those cases 
merely articulate already established prin­
ciples uf Title VII law.'" NWA's other 
arguments on this issue are foreclosed hy 
the law of the case, clearly set out in 
Laffey I, 567 F.2d at 452-53 n. 153. Unl.,ss 
there is supervening authority, and we 
have concluded that there is none, NWA 
must satisfy the stringent test of "clear 
error" and "manifest injustice," a rigorous 
standard which has not been met as to the 
foreign flying issue. As this court held 
eight years ago, NW A simply failed to 
carry its burden on this issue the first time 
around. We refuse to replough this well­
worn field that much deserves henceforth 
to lie fallow. 

30. Al mosl, NWA ~an argue 1hat Manlwrl ex • 
prcssly ma11J31cs "equitable sensitivity" in fosh • 
ioning bat:k -pay awards. Thb principle Joes 
nol cmbod•· ·•1c novel and indt.·pendcnl re-

C. Composition of the Title Vll Clas8 

NWA challenges Lhe composition of the 
Tille VII class on several grounds: It ar­
gues that the district court's order of De­
cember 5, 1980, J.A. 168, improperly added 
to the class "hundreds of new employees" 
who had been "hired after the cut-off date 
for the last round of notices" of the class 
action. NW A Brief at 55-56. NW A also 
appeals from the district court's order of 
June 6, 1980, J.R.E. 162, which included in 
the Title VII class two groups of steward­
esses which NW A seeks to exclude-those 
on leave from their jobs as stewardesses as 
of the cul-off date who subsequently decid• 
ed not to return to work, and those who as 
of the cul-<,ff' date had transferred perma­
nently to non-stewardess jobs al NW A. 
We consider each of these arguments sepa­
rately. 

I. Stewardesses Not Notified of Class 
Action 

In its February 1971 order, the district 
court certified the instant case as a class 
action under both Fed.R.Civ.P. 23(bl(2) and 
2:11bl1:ll. The court tlefined the Title VII 
class as "all female in-fii~ht cahin attend­
ants currently employed by [NWA) and/or 
employed by [NW Al any time since July 2. 
1!!65." 321 F.Supp. 1041, al 1043. There­
after, two rounds of notices were sent to 
class mtmbers. in 1!171 and 1!!72, pursuant 
to the requirements of Fetl.ll.Civ.P. 
23(c)(21. 

The district court, in its 1974 Rmwdial 
Order, again 1lefined the term "Title VII 
plaintifflsl" lo include "all female cabin 
attemlai1ts employed by [NWAI at any time 
on or after July 2, 1965, excluding only 
those who filed timely written elections 
with this Court to be excluded from this 
lawsuit in its entirety." 37-1 F.Sup11. at 
1384. In its ap(leal from this ord,•r in 
Lnffey I, NW A did not challenge the fore­
going definition of the class on the grounds 
it now advances. NWA did, however, chal-

quiremcnl, bul ralhcr is aimed al ensuring che 
fidelity uf 1he lower rcdcral ,:our1s in ~hapmg 
~qui1ablc decrees to implement lolly lht.' para­
mount Title VII "make whole" princi11le. 

l,AFn:y v. NOHTIIWl-:ST AIIU.l!'IES, INC 
Cl!• u 740 F.2d !071 11~11-41 
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I, ''l'.l' the inclusion of stewardesses whose 
l'h•ployment with NWA was terminated pri­
or lo the ninetieth day preceding Lhe first 
filing with the Equal Employment Opportu• 
mty ( :ommission ("EEOC"). The Laffey I 
rourt agreed, and directed the district court 
to exclude this group of ex-employees from 
lite class. See infra section 111 .C.2. On 
remand, the district court corrected its ear­
Jin rrror (and another, minor mistake as to 
the al'lual date of the first EEOC filiniO, 
It ,.,defined the Title VII class to include 
uni)· stewardesses who were employed by 
N\\'A on or after January :!9, 1970. I::m-
1'1• ;_;·eps terminated prior to this date were 
l11 he included only on a showing of certain 
•~xt••nuating circumstances. This redefini­
tinn was reOected in the district court's 
Or,ln Respecting Computation of Backpay 
and Implementation of Final Judgment, 
Nurt>mber 30, 1982.31 Thus, NWA had 
sn11ti11ized the Title Vll dass definition at 
th,• time of Laffey I. 

~•·Pking to avoid waiver and law of the 
ms,· obstacles Lo appellate review, NW A 
claim~. in eHect, that it was not on notice 
al the time of Lajf,·y I that the district 
cuu1 t would include in the class steward­
t'SH' S never furnished the requisite notice 
or opportunity to opt out umll'r Rule 
2:111,11:11. NW A interprets the district 
court's refusal Lo exclude those stewar,l­
es,"•s who had not received notice of the 
cla,s action, J.A. 168, as dependent upon 
th,· ,listricl court's view that the parties 
au.! the court had shared, as of the time of 
th, 1!!71 and 1974 orders, "the intent and 
ui,, 1,•r~tanding" that the definition of the 
Tilll' VII class adopted therein was broad 
enough to encompass the disputed group of 
sl••wardesses. NW A Brief at 56-57. 

NW A argues that there was no such 
"u,ul,·rstanding" between the parties, and 
cla,•!ls that it "proceeded to trial with the 
u11d, ·rstanding that the backpay class had 

JI . rlw 1982 Order defines the Tille VII class as 
• .111 female cabm a11cndan1, employed by the 
( ·,,111pany al .any lime un or arr er Jmmary 29, 
l'l :() fanJ <.:ertam other lt'malc cabin a1tc1uJanh 
'· '- i. . 1 ;trC' lo he treated as chg1blt: . . . hy rea!>un 
til h·11 imental rtliann· on certain dass. nolin·s). 
l., , i:pt for thos.c female 1:abm allcnJams whu 

been fixed hy the universe of cabin attend­
ants to wh,,m notice was sent." NWA 
Brief at 57. It further argues that the 
December 1!!80 order was improper_ inas­
much as Rule 23(c)(l) permits a court to 
"alter" a class certification only prior to 
the decision on the merits. NW A perceives 
here the evil of "one-way intervention." 

Appellees, on the other hand, heatedly 
dispute NWAls claim as to the original 
"understanding" that the Title VII class 
did not include the disputed group of stew• 
ardess,?s. Appellees i:i~ lo substantial por· 
lions of the record as support for the true 
"understanding" of an open-emled class_lZ 
Under appellees' tluiory, NWA had full 
knowledge of the manner in which the 
class definition would be applied and thus 
waived the arguments now advanced here 
because it did not assert those content ions 
in the proceedings ll'ading up to the 1974 
Remedial Order or in its appeal to this 
court in Laffey I. A(lpellees further argue 
that L11.lfey I established the open-ended 
class definition as the law of the case, 
which, as an additional ground, bars :-SWA 
frum now attacking inelusmn of the disput­
ed group of stewanlcsses. 

1121 Without deciding whether tht! par­
ties hatl the dis11uted "underst.an,ling" as to 
the meaning of the I 971 d .. finilion of the 
Title VII class. w,• conclude th:.t :-i\V A's 
attack on the 1!.11'11 urder (and defimtionl is 
barred by the tloctrinl'S of waiver and law 
of the case. We reach this conclusion in 
light of the fact that the 1974 Remedial 
Order, issued long after the l!H2 cut-off 
date now urged hy NWA, containl'd essen­
tially the same open-ended class definition 
as the 1971 certification order. NWA 
knew, or should have known, that tlie ex­
press terms of the 1974 order-sweeping 
into the class "all female cabin attendants 
employed by [NW A) at any time on or 
ajler July :!, 1965" (emphasis added)-

riled timely ,,·ntrc-n clc(·tions .. 10 ht· e:tclud­
~d .. , " J .R.E. 202 . 

32. Ap1wlkes Reply llrid ,II 61)..{,2 (di,.-ussing 
appdlrc~· arb'1Uncnl to Jistnct court rt"t;Jrdmg 
1he December 1980 ordt·r, R. 1• - -121. 
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could manifestly be read as extending be­
yprul 1972. It was up to NW A to test the 
meaning of the 1974 order as to steward­
esses who had not received notice of the 
class action, if it so desired, in its appeal 
from that order-the appeal which culmi­
nated in Laffey I. NWA failed lo do so. 
NWA, albeit represented now by different 
counsel, must be held to have waived the 
opportunity to raise this issue. For the 
reasons stated supra at pp. 1089-10!10, we 
must recognize the law of the case estab­
lished in Laffey /. 

(13} In addition, we note that NWA's 
argument regarding the impropriety of 
"one-way intervention" has been rej••cted 
by other courts which have held that 
"classwide backpay under Title VII can be 
awarded in a [Rule 23] (b)(2) class ac­
tion." 32 This development in Title VII law, 
signalled by the Fourth Circuit's 1971 deci­
sion in Robinson v. Lorillard Corp., 444 
F.2d 791 (4th Cir.), cert. dismissed, 404 
U.S. 1006, 92 S.Ct. 573, 30 L.Ed.2d 6!i5 
(1971), was well under way as of NW A's 
appeal in Laff"Y I. Had NWA wishc•d to 
clarify the definition of the Title VII class 
in relation to this expansion of (1•)(2) ac­
tions, it clearly had the opportunity to raise 
the issue in Laffey 1.3• 

2. Former Stewardesses 

In Laffey /, NW A argued that the dis­
trict court erred. in iL~ 1.974 R,·m,,dlal Or­
der, "in granting relief pursuant to Title 
VII in the form of backpay lo stewardesses 
whose employment with (NW A) [had) ter­
minated more than ninety days prior to the 
first filing by an employee of I a I . . : • 
charge with the Equal Employment Oppor­
tunity Commission." 567 F.2d at 472. 
NWA's argument was based upon the set.­
tied rule that "only those employees who 
could have filed charges with the Commis-

3J. Appdlccs' Reply Brief at 63-64 (citing. it11e, 
alia. Pa,<ton v. Union Na1wna/ Banlc. 6H8 F.Zd 
552, 563 (8th Cir.19821. cert. dented. 46U U.S. 
1083. 103 S.Cr. 1772. 76 L.Ed.2d 345 (19R3); 
Alexander , •. Aero /.,m/ge No. 7 35, lmem . .-lss i,. 
565 F.2.1 1364, 1372 j6rh Cir.1977). urt. deni,J. 
436 U.S. 946, 98 S.Ct . 2849. 56 1..Ed.2d 787 
(1978); Robnuon v. /,on/lard Corp .. 444 l'.2d 

sion individually when the class filing was 
made are properly members of the . .. 
class." Id. NWA reasoned that the dis­
crimination in this case "could not be 
deemed continuing as to those who left 
[NW A's J employ more than ninety days 
prior to the class filing with the [EEOC]," 
id. at 473, and that, as a result, those 
employees were not entitled to recover as 
members of the Title VII class. 

The La/fry I court agreed with NWA's 
contention in this respect: 

A severing of the employment relation­
ship ordinarily terminates a discrimina­
tion against the severed employee, and 
activates the· time period for filing 
charges with the C.ommission concerning 
any violation which occurred at separa­
tion or which may have been continuing 
up to the date thereof. To hold other­
wise would effectively read the timely-fil­
ing requirement out of the statute. 

Id. (citations omitted). Accordingly, the 
Laffey I opinion directed the district court, 
on remand, to "exclude from th(• Title VII 
recovery those employees whose connec­
tion with NW A was 1lissolv<•d more than 
ninety days before the dass filing with t.he 
I EEOC!." while retaining those terminated 
stl'warrlesses "whn would have brought 
themselves within the E11ual l'ay ,\ct class 
.. . . " Id. at 476. 

After r,•rnaml, NWA llll'n souv;ht th,• 1•x­
clusion of two ,11iditio11t1/ groups of !'X· 

stewardesses: those on leaves of absence 
on the 90th clay prior lo the filinv; uf the 
first EF.OC charge anol who, subs.,qucnt to 
that date. left the employ of NW,\ without 
having returned lo work as stewardesses; 
and those who were employed by NW,\ at 
least until the !l0th day prior to the first 
EEOC filing, but who had transferred to 
non-stewardess positi,ms. The district 
court denied NWA's re(Jllested exclusions 

791. 801--02 (41h Cir.), cert. Ji.m11sud. 404 U.S. 
1006. 92 S .CI. S73. 30 I..Ed.2d 655 ( 1971 ). 

34. In light of our conclusion in 1his rcs~cl, we 
do not ha\'t: to read,, nor Jo we:. 1he spc:nl ic 
ques1ion addre!losed in decisions from other 
Courts of Appeals. such as L,mlla,J. 

l.,\FFE'\' ,. NOl!Tll\\'t-:ST .\IHLl!"-a:~. l!\C 
t:11r .. J.10f- .Zdl071 ft'fN-11 

in an l)rder datetf ,June Ii, l~HO. J.ltE. lti~. 
Tl,; . cle11ial was hasecl on the dist.rid 
court's understanding that Lujfe.11 I had 
fl"'nlved this issue. See District Court's 
Order of February 19, 1981, denying recon­
si,kralion of its June ti, 1980 order. J.A. 
17:!, 17:J. 

NW A challenges the June 6, 1980 order, 
arr ning that the district court misund.,r· 
stcontl laffey /. Downplaying the fa,·t that 
/,,,_ tfi.·y I dealt explicitly only with terminal· 
.,,1 sl!'wardesses. NWA claims that a truer 
i11,lit·ation of that court's mandate was its 
rt·i:ognition that "only those employees 
wl:n could have filed charges with the Com­
mission individually when the class filing 
was made are properly members of the 
Ii ligating class." 567 F.2d at 472. This 
lnni!uage, NWA argues. empowered the 
di,,trict court to consider its claims that 
cntain stewardesses, other than those in 
tlu · tt-rminated group expressly dealt with 
i11 f.n/fey I, had no viable claims allowing 
tl11•ir inclusion in the class. NWA traces 
tlu, district court's failure to so inti•rpret 
th•• mandate of Laffey I to its overly 
"wooden reliance" on the "phrase 'left the 
Company's employ NWA Brief at 
Ii I. 

11 11 Without rea<'hing the merits of 
N\\',\'s arguments against inclusion of the 
twn disputed groups of stewardesses, WI' 

hul,I that the district court correctly con­
st n11••l the Laffey I mandate. NW A had 
tlw opportunity in lujj',:y I to raise the 
issne of the status of these two additional 
gr1111ps of class memhers. just as it had the 
oppurtunity to raise the issue of the termi­
natt·cl stewardesses. NW A simply and in­
dis11utably failed lo do so. IL,; failure to 
rais•• these argumenL~ constituted a waiver 
of them. SPe supra al pJ1. 108!1- I 090. 
M,11 ,•over, as to the law of !hi' case. in 
l,,,Ir.-y I the court "affirm[eilf," 5(i7 F.2d at 
.17 ,: the award of backpay to all class mem­
h.-r-., .. xcept those "whose connection with 
(N \\' :\I was dlssofred more than 90 days 
h,·f,_,re the class filing with the Commis­
~• -• " Id. at 471i (emphasis added). 
N \i' .\ 's attack on the district court's Oe-

ct>111h,•r 1!1~11 ruling is thus harn•,1 hy the 
prrnc1plcs of wa,vt'r and law of the case. 

IV. THt: LIMITATION Prn1011 ON TITLE 

VII BAt:Kl',\Y 

(151 In the 1972 amendmenL,; to Title 
VII, Congress limited hack-pay liability to 
no more than two years prior to the filing 
of charges with the Equal EmplnymPnt Op­
portunity Commission. La/); _,, I held that 
the 1972 amendrm,nls did not apply to this 
case and diri,ctcd the district court on re· 
mand to "determine the local statute of 
limitations most appropriate lo this case." 
567 F.:!d at 469. On remand. the district 
court referred lo District of Columbia law, 
noted that lhe District has no borrowing 
statute and generally applies its own slat· 
ute of limitations as a "procedural" pre­
scription, and dctE'rmined that the most rel­
evant statutes are the !J.C. !\tinimum Wage 
Law, D.C.C,111., Ann. § :!&-I Iii (I 973) (now 
codified at D.C.Code Ann. § :lt,-216 09811), 
:md the gt'neral statute of limit:1tions. D.C. 
Co,le Ann. § 12-:JOI (1981 ). S,·r LnJfey v. 
Northwest Airlini,s. Inc., 481 F.Supp. 199, 
200--l)l (O.D.C.197!11. Buth of these laws 
provide for a three-yt-ar limitations period. 

W!'re we writing on a clean slate. we 
might well deride th;1t the two-year rule 
specifil',1 in thl' 1!172 Tille VII amendments 
shoul,I apply, rf not din~rtly, then at least 
by analnv;y, as th1• hest indicator of the 
federal lev;islators· vit-w of the appropriate 
back-pay liability limitation pnintl. We are 
reluctant, however, lo depart from the law 
of the case on the nonretroactivity of Title 
VIl's current two-year limitation. Never­
theless, we modify the district court's deci­
sion specifying a three-year period bor­
rowed from the District of Columbia's mini­
mum wag!' law or general statute of limita­
tions. In the uni,1ue circumstances 
presented here, we hold that the time 
frame must appropriat..!y borrowed is Min­
nesota's two-year limitation on "the recov­
ery of wages . . . under any fc,leral ur state 
law." Mi,111.St.at.Ann. ~ S-l 1.07(5) (West 
Supp. I 98:l- I !lll:ll. 

Absent a fl-dt'r:tl limitation neriod which 
we can apply, we gen, ·,,w the 
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limitation period of the state in which the 
federal trial court sits. IC a traditional 
statute of limitations were needed here, we 
would be required to employ a District of 
Columbia statute of limitations. See Ermt 
& Ernst v. Hochfelder, 425 U.S. 185, 210 n. 
29, 96 S.Ct. 1375, 131:!9 n. 29, 47 L.Ed.2d 668 
(1976); Forrestal Village. Inc. v. Graham, 
551 F.2d 411, 413 tD.C.Cir.1977). However, 
what is at issue is not a statute of limita­
tions in the usual sense but rather a sub­
stantive cap on the amount of backpay that 
may be awarded. 

Having refused to apply the federal two-
year limit, Laffey I stated: 

(T]he problem at this point is simply lhat 
of fashioning a federal common law peri­
od of limitations. Most often this is ef­
fected by adopting the period prescribed 
by the most analogous st.ate statute . ... -
[A)doption of the state limitation period 
is proscribed only when it would create 
important conflicts with the federal poli­
cy underlying the cause of action or 
when it would amount to a discriminato­
ry restriction of a federal right of action. 
Neither of those conditions exists here. 

567 F.2d at 468-69 (footnotes omitted). 
The current two-year federal statutory cap 
on recovery, 42 U.S.C. !i 2000e-5(g), for 
which Laffey I wished to find a "federal 
common law" substitute, is not addressed, 
as a statute of limitations would be, to the 
timeliness of the filing of charges or the 
institution of a lawsuit. Timeliness of fil­
ing with the Commission is governed by 
section 2000e-5(e) and that of the institu­
tion of a lawsuit by section 2000e-54f)fl). 
But when those provisions are satisfied by 
timely filings, and when a plaintiff has 
made his substantive case. section 2000e-
5(gJ comes into play for the first time to 
define the maximum remedy. As t,he court 

35. Appellees conrend 1ha1 neirher slate has a 
governmental interesl or 51amtory polic~· that is 
rrlevant brcause this is a lrderal claim that no 
stale has any legitimale inrerest in regula11n11 
substanm·elv. Hur at rhc, 11me ol IA{fe~ I rhere 
was a (ede;al lim,1 on ltab,lil\' and rhos court . 
though it lound the lcderal l,m11 itself inapplica­
ble. did not decide 1hat oackpay should be 

stated in Miller v. iJ(iami Prefabricators. 
Inc., 438 F.Supp. 176, Ull (S.IJ.Fla.1977): 

When measured against the broad 
"make whole" purposes of Title VII it 
becomes evident that the two year cap on 
back pay contained in 42 U.S.C. § 2000e--
5(g) is not a statute of limitalions. Rath-

: er, that provision was inserted by Con­
gress in an attempt to limit the back pay 
which could be recovered from employers 
who have been engaged in discrimination 
for many years. 

As a limit on liability rather than a stat­
ute · of limitations, section 2000e-54g) is a 
substantive rather than a procedural meas­
ure. Where there is no similar back-pay 
cap in state law, a state statute of limita­
tions will be used for federal purposes, 
here a substantive purpose. Where the 
issue is substantive, the District or Colum­
bia does not automatically apply its own 
prescription. See In re Air Crash Discu­
ter at Washington, D.C., 559 F.Supp. 333, 
341-42 (D.D.C.1983); Williams v. Wil­
liams, 390 A.2d 4, 5 (D.C.1978). 

In this case, we have been pointed to no 
jurisdictions other than M innesot.a and the 
District of Columbia that have a relevant 
connection to the parties and actions in­
volved in this litigation.is The District of 
Columbia is obviously a jurisdiction whose 
laws should be examined. But of the two 
conceivably applicable D.C. statutes, nei­
ther manifests a policy closely analogous to 
the one at slake here. The Minimum Wage 
Law, D.C.Code Ann. § 36-203, on which 
the district court relied, is not designed to 
prevent sex discrimination but rather to 
establish minimum hourly wages, maxi­
mum hours, and overtime compensation 
rates. That statute 's three-year limit on 
minimum wage claims, D.C.Code Ann. 
§ 36-216, seeks merel)' to prevent the pros• 
ecution of stale claims-a policy not iml'li-

awarded back to the ,·ffcrtl\·e date or Title VII, 
as appellees here lhf'n rnnlended . Instead. /,a/. 
fey I found that federal 1mlic~· required that a 
relevant slate lim1tat1on should be lound. The 
state dues not regulate 1hc kllcrnl da1ms; 1he 
rederal common law docs. and ii does so by 
conslituting itself (rum analogous ~late law. 

LAFl-'EY v. NOltTIIWF.ST .\IIU.l:'liES. INC I095 
( ' llf' .._. 1"° • hi 107 1 ,t.,MI 

l':11 ,,,I h,·ri•. l.11.l'WL~f• . tJ,,. II(' tlirr•,· r•·.,r 
"n1 :..-l1 ,tll" st~1l ulA• of h1111t;tt 11,ns. 111 • 1 •◄ 1,h• 

1\ "'' ~ 12-:UJI . on whwh th,• chsl rwt court 
abo rPlit•d, s1•rves to limit lht' hrmi:-1111!' of 

st:tl" ,·la11ns and evinces no particular inter­
est in preventing sex discrimination. 

lllinnesota law is more to the point and 
th••rl' is no doubt that the parties and ac­
liuns at issue touch and concern that state. 
Appc•llant is a Minnesota corporation; ap­
ppll;mt's headquarters are in Minnesota; 
lhl' wage scales challenged in this case 
w•~re all set by collective bargaining agree­

_ nw11ts negotiated and signed in Minnesota; 
tlw l'mployment relationship of every mem­
lwr ,,f the appellee class was established in 
M11,11t•sota and was oontrolled by decisions 
takPn there; all interviews and hiring oc­
cnrtl'd in Minnesota; the employment con­
trnct of each appellee class member stated 
that it was to be "viewed as a Minne5ota 
contract of employment governed by the 
laws of that state in e\·ery respect"; and, 
when this case was cenified as a class 
a1·1.1, ·n. notice was directed to 2,634 stew­
ard,·sses, of whom only ten lived in the 
District of Columbia while 1,694 lived in 
Minnesota. See Declaration or James A. 
Abbott, R. 61 at ff~ 2-1. 

In contrast to the District of Columbia, 
Minnesota does have a statute closel) anal­
og,,us to Title VII, i.e., the Minnesota Hu­
man Ril(ht.s Act, Minn.StaLAnn. § 363.01 
(W•!~t 1983). Like Title VII, the Minnesota 
Human Rights Act extends its protection 
bey,md sex-based classes to other groups 
and prohibits discrimination irt aspects of 
em1•l-1yment besides compens\ltion. The 
Minn1:sota Equal Pay ..\ct that appellant 
would have us adopt meN!ly prohibits wage 
differPntials and protects only sex-based 
groups. Minn.St.aLAnn. § 181.67 (West 
191'l:l1. Significantly, the Minnesota Su­
prenw Court, in discussing the Minnesota 
Human Rights Act. has applied case law 
intPrt •reting Title \'II. Srr Brotherhood of 
Ra1/1r 11y & Stcamsir1p Clerks l'. State. 303 
M i,·11 178, 181:!-91. 2:!9 ~ .W.2d 3, 9-11 
(Hl', .'11. 

Tfw \1· 1. 1,,· ... uLa '1Jt• r• •fl• • · 1 ,,, ,r, h,u. ,lr,·,,I 

,,,t ttu1 \l ,1i1t > La! \nr, .., ,II ,,:-1 .. ► 1W,•,t 

Sup1• I'.'" ~ 1:1>1:11 ,~ th,· .1 .11111t · ,,f limit., 
t1111,~ Iha! .,huuld I!''"'""' ,·I.urns uf Ja,;,·nm1· 
nallon l>rou~hl under the Human Right.s 
Act. St'e Brothahood of Ratl~y &: 
Steamship Clerks, 303 Minn . at 191>-96, 
229 N.W.2d at 13-14. Section 541.11'1(5) 
prescribes a two-year limitations period 
"for lhe recovery of wages or overtime or 
damages, fees or penalties accruing under 
any federal 'or state law respecting the 
payment of wag~s or overtime or damages, 
fees or penalties . . .. " We find that lhe 
limitations period for recovery of backpay 
should be establi!,hed by recourse to lhat 
statute. Accordingly, the recovery period 
is two years. 

V. THE LIQUIDATED DAMAl;[S AWARD 

The district court's 1974 Remedial Onler, 
374 F.Supp. al 1390. disallowed liquidated 
damages under the Equal Pay Act. On 
appeal in Laffey /, we "remand(edJ th 
matter of liquidated damages in toto for 
reconsideration by the District Court." 567 
F.2d at 466 n. 279. With our Laffey I 
instructions as its guide, the district court 
permitted further discovery and ultimately 
found that the relevant facts mandated a 
liquidai.;d damages award. Laffey 11. 

Northu·tst Airlines. Inc., 24 Empl.Prac. 
Dec. (CCR) U 31,384 ID.D.C. Nov. 21, 1980) 
(hereafter, Nov. 11, 1980, Decisiort ]. 
NW A contends that the district court en-ed 
in finding liquidated damages mandatory 
and in calculating the amount of the award. 
We reject both contentions as insubstantial 
and sustain the district court's liquidated 
damages adjudication in all respects. 

A. Plaintiffs Entitlement to Liquidated 
Damages 

As La_tfey l recounted, 567 F.2d at 463-
65, the Fair Labor Standards Act, which 
serves as the procedural and remedial 
framework for Equal Pay Act claims, ini­
tially provided that prevailing employees 
were t'nlitled to an automatic award of 
liquida1ed damages m an amount equal to 
unpaid wafieS. Congresg ,detl lhe 
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statute in 1947 31 to commit to judicial dis­
cretion disallowance or limitation of liqui­
dated damages if the employer satisfies the 
court that he acted "in good faith" and 
with "reasonable grounds for believing 
that his act or omission was [lawful)." 29 
U.S.C. § 260 (1982). Both prior to and 
after this amendment, courts have describ­
ed liquidated damages as serving a com­
pensatory, not a penal, purpose. See, e.g., 
Brooklyn Sa1>ings Bank v. O'Neil. 324 
U.S. 697, 707, 65 S.Ct. 895, 902, 89 L.Ed. 
1296 (1945); Thom11son • v. Snwyer. 678 
F.2d 257, 281 ID .C.Cir.1982); Marshall ,,_ 
Bronner, 668 F.2d 7411. 753 fad Cir.19Hl!); 
Usery v. Chef Italia, 540 F.Supp. 587, 591 
n. 9 tE:D.Pa.1982). 

On review, we held "the reasons given 
by the District Court for disallowing liqui­
dated damages ... legal[ly] inadequa{tej." 
Laffey I, 567 F.2d at 465. "The good faith 
of which lhe Act speaks," we restated, "is 
'an honest intention to ascertain what lhe 
. . . Act requires and to act in accordance 
with it.' " Id. at 464 (quoting Addison v. 
Huron Stevedoring Corp., 204 F.2d 88, 93 
(2d Cir.), cert. denied, 346 U.S. 877, 74 
S.Ct. 120, 98 L.Ed. 384 (1953) ). "Good 
faith" must be established arfirmatively, 
we observed; it is not enough that "it 
appear that the employer probably did not 
act in bad faith." la/fey I at 465. 

Four of the five reasons supplied by the 
Jistrict court for finding NW A reasonahly 
believed it complied with the law related t~ 

Initially, the district court concluded that then traditional industry practice and em-
NWA. had act~.d _"in ,!00~ fa~ th ": NWA ployee acquiescence.38 We stated: "That 
c?mm,tted a willful VJolat,on_ of the_ an employer and others in the industry 
Eqµal Pay Act, the court explained, be-- have broken the law for a long time with­
cause it "w~ fully aware of [_the Act) and out complaints from employees is plainly 
adopted a dehberate and knowing course of not the reasonable ground to which the 
conduct despite its awareness"; but the statute speaks." Id. (footnote omitted). 
evidence did not indicate "an intentional, Further, we remarked that "the prevalence 
bad faith, attempt [by NWA) to evade the of sex-discrimination litigation against the 
law." 1974 Remedial Orner, 374 F.Supp. airline industry naturally prompl5 the ques­
at 1390.21 For several reasons, the district tion whether NWA should reasonably have 
court, on first examination, also found it known that neither iL-; own tradition, the 
"not unreasonable" for NWA to believe industry custom nor the employees' silence 
that its purser/stewardess pay differential was a reliable indicium of the demands of 
was lawful. Id. the law." Id. !footnotes omitted) .-" 

36. &e Lt,ffey I, 567 F.2d at ~63--t,5 & n. 25 
(quoling and discussing scc1ion 11 or lhe P<ll'lal 
lo Portal Ac, of 1947, 29 U.S.C. § 260 I J 982)). 

J7. &e also Appdlanl's [NWAJ Combined Reply 
Brid and Brid on Cross-Appc,al at 58-59. f.Af/ev 
/ (arguing 1ha1 to rebut NWA's proof in supl)<,~I 
of ilS alleged good la11h, pla1111ilfs had lo potnl 
lo "direc1 evidence or bad faith or dclihera1e 
[Equal Pav Actl wrong, or thal srx was rnn­
sciously the rale basis. or 1ha1 employer was 
lrying to evade 1he (Equal Pay Ac11"). 

ll. The fih h factor cited bv I he disirict cour1 was 
.. ,h, absrnce of any clear kgal pr<·cedenl or 
guideline precisclv in l)<Jlnt." /97-1 Remedial 
Order, J7~ F.Supp. at 1390. We r-,cogn11ed 1ha1 
this Factor was indeed 1·di:\·an1 10 a Jctrrmma­
tion wh.,1hc,r an ~mploycr had a good lait h. 
rusonably grounded (l,u1 erruncousl hclid thal 
his conduct was lawlul. 11111 "lc~al umcnam­
ty." we added. "to a.s,isl 1hc l'tnph•~·cr\ ddt·nM". 
must ~rvadc ;ind ,narkt.·dh· inthR·nt:c the l'ffl· 

ploy~r·'"' hcliel ; 1ncrcly 1ha1 1hc 1~,w •~ 111u-cr1ain 

dncs nol suffice." IAl/fev I, ~67 F.2d al 466. We 
indtC,utd 1ha1 nn remand it woulJ lx appror,ri­
atr for lite discric. I t.:ourt 10 lo11s1Jcr wht1hc-r 
"the absence of prcc1st lcttal gu1dclmcs" was 1n 
racl !he "rnmli1iun (tha1I a<luall, led NWA lo 
hdiht 1hat ii was in comrliance ;,.i1h 1h,- F.qual 
Pav Act." Id. The distric1 court did so and 
concluded: '"(NWAI was in 1hc po,111011 to ,1udv 
anJ know 1hr nau1n! ol the wo1 k bl.'111g pt~r­
formed by its cmplovc-es. For ii to t·1-roncously 
conclude lhal the johs Wf!"r~ dilforent was not a 
consequence! or lc:gal uncertainty.'' Nov. 11. 
/980, [)ecisiun. N Empl.l'rac.Uec. al 18,28b (.-m­
phas1s 1n otiginal). 

39. Cf, f,af(ev I. 567 f .2d al ~66 n. 276 Idling 
Albemarle /'aper ( ;,_ v, Mondi·. -122 U.S. -105, -122. 
95 S.CI. 2Jl>2, 23H. -15 I..Ed.2d 280 I 1'1751 (Title 
VII tlcc.i~ion) for propn~1tiu11 1hat 1nai11tt"ni111t·c 
f>f praoicc of ''highl\' lflll.'slmnahlc lcgalit.v" l'.011· 
s111u1e, bad lai1hl. 

I 
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In {,,,(f,· _1/ I. "'" r,•1·11~111 z,,,I 1hal .. Jal11v 
ass,••; s riu•nt of an , •rnplu~t·r· : .. ..::11 ◄ 111 l;utti nr 

gr111111ds fur his ltcl1d III th,· 1,•.:;il 1•r11pr11•1,· 
of '1 1s condurt 1s nf'ct>ssanly a l'uuhn~ 11f 

fact . to 1,., disturllf'd on a1,1'•·al only if dear· 
ly •·rroneous." 567 F.ld al 464 (footnote 
on11lh•,IJ. We found, however, that the dis­
trkt court had erroneously dech1red and 
a.,111i,,,1 the governing law: it had misper­
ceiv,·,1 the meaning of both "good faith" 
tby apparently accepting the absence of 
bad faith as sufficient) and "reasonable 
grnmuls" (by considering several factors 
irn·lt·vant to that determination). The 
"cl .. ··II· erroneous" rule, see Fm R.C1v P. 
52(al. th,•rl'fore ,Jid not staml in the way of 
a rl'111a11d. • 

On !his appeal, by contrast, we rind no 
legal infirmity in the district court's asses;;­
menl Instead, we are satisfied that the 
Jisl r·i,·L l'onrt closely follnw.,d the gui,lance 
Slll'Jtli,·ol in l11_fji·.I/ I, which constitutPs the 
law -,f lht' cas,• and of this ,:irruit . Ap­
pruarhing the district court's fact findings 
with appropriate rt•v;ar,I 10 lhat lribunal"s 
fum·1i1111 and lo tht' nee,I for finality st>n-,.,1 
by F111 It.Cl\' P. a2(al, we hav .. no occasion 
to ,li,;turh the liquidated ,lamages award. 

40. N\\',\ refer-; 10 ils "thorough'' intern.al rc\·1cw 
uf 1f1c po~s•hlc ,1pplil'.at1un nf 1hc Equal l'a\ ,\cl 
tu 1ht· Com1,an\'\ pcrsonnd prarlit.:cs as 1ndica• 
lin: of its ··good lanh"" and ··reasonable 
g,.,, uul~ ... Set N\VA Hncl al 72; ltr also .\"ov. 
:!I, / OJ,WJ, J)ecm,m. 2-1 l:11111!.l'rac-Oe<. al 19.285-
86 f •,11111rnari1ing N\VA's c:onlcnllon._l. This. n: • 

vi,·,, •.nns1McJ or ronvc:r-,auons \.horth· aflcr lhe 
A, r' , pa~sa~c .among Rohen Ebert, \'ice Prcs.1-
dn •1 for l'cr~onncl, James Abbott. l.'cabor Rda­
tlon ·. ( 'oun-..cl ( rcr~onncl rkparuncnt t. anJ Ito• 
m,·, ~11111...:\·, Director nf Labor- Rclallnn5 (Pl·, • 

so1111, I IJcparlmen!I. See 12/ 20178 Ocposi11011 
ol lhmt·r R. Kinncv al -1-7, reprimed in Supplc­
m •· 111Jl Rcntrd E><crpt> IS.JU,.). Vol. I; 
12. 1'1.- 7B Dcpo,niun· ol James A. Abboll at 56. 
rrp'1 •Uc·d in S.R.E .. Vol. I. No JJar11c1pi1nl as• 
!,,t'I It'd 1ha1 hie ,n lal·t rcl'allcd dist.:ussmK the 
diffnt·lll.'.CS m Jullcs ~l\\lt.'Cn plU\CIS anJ SICW­

anJ,· - • ..-s. See 12,· 20, 711 IJ.:1"'"""'' ol llomcr 
R. ~-•1111cy al -1-7, ~2--IJ: 12. 191 78 IJepo,1111>11 

nl I H• 11<·~ ,\. ,\hhou al 56-i;;7, t,2-63 . 06--07. ~or 
do, . 11 .,ppcar 1ha1 1hc otlioal~ in 4ucMion were 
bt .1 , ,,,..,111ont:d lo conduct :1 dose f"C\'icw ul' the 
\\"' L 11t puro.;t.•r, iHU.J ,rc,..,·ardc~se!\. See l.ulfe,· / 
Juir: • \.ppcnd1" at 723-2-1, TJ.a-lt, (lnal lcMnno• 
11, 111 I ht' !\ICr I.. S1t:w:uO hha111 nl Ll11t•l·1 ,11pt.~r . 
, ·1 .1• 1•• ,1f pur,t' l'S a11tl ,1t' \\.'ilf'th.·~~c.·, r;111 1hnu1gh 
IJ, ,,. ,, 1n1t·111 ,.J Tr.111,p,,n .. 111011 St.·n ux::i. . 1101 l"c.•r . 

I lfil \\ ',, ,111 111u.,ri:, · tu-r,· tl1• 11rin, ·11 •.1I 

puu11 :, ro.,,t,· 1.,. tlw , t, ~1r1,1 ,tt11 r1 ""':I, .,11 : 

pit• r1•1· 11nf .. upp11r1 111 ,.,,,1 ,11, .111,111 ul tL\\ 

ullllnah• [11111mg llt:,t SW A ,h,t 1111! han• ··a 
re:u;onahll' foundal1011 for a pu.~, I 11'1' he lief 
that in fact its policies compl[ied) with the 
law." Not•. ll, 1980, Decision, 24 Empl. 
Prac.Dec. al IM,:!8fi (emphasis in original). 
Firat, NWA officials concluded that the 
jobs of purser and sl.cwardess were in fact 
different "without consulting the in-night 
supervisors responsible for knowing the 
duties of eal'h, w,ithout commissioning a 
study of the jobs las they did nine years 
laterl, and without scrutinizing the jobs for 
diffon•ni:es in ,Juties." Id. •• Next, 
NW A's all,•gl•d belief that "waJ!l'S estab­
lished throttl{h colle<·tive bargaining" were 
invulnerable to F.qual Pay Act challenge, 
despite the language of the Act and the 
Wal{t>-Hour Administrator's published in­
terpretation. 11 could not rest on "an honest 
intention to ascertain what the Act re-
11uin·d." Id. 

A,ltlitionally, NWA could not t:stablish its 
"'g-oo,l faith'" hy reason of its termination of 
"oth,·r discriminatory personnel practices­
after considerable delay and an F.EOC find-

sonncl Dcpartmenl ); id. al 1197 (lrial teslimony 
of Roh,·rt U>t:111 (he had only general, not de-
1ail,·d knowledge of purser and s1ewardess 
Juuc,._ 

41 . Thr di,11 ..-1 .-ourt quoted ~nd added .-mpha­
' " 10 1he llnilcd Stales Departmenl of Labor, 
\VaKt'•llm1r ,\dmu11~1ra1or. ln1crpre1ivr Bulletin 
on J:qu.ol ra,· lur Equal Work § 800.106 (Apr. 
25, 196-11. whi<h ,tales: 

IWlhc,~ equal work is l>ein~ perlormed wi1h-
1n 1hc meamng ol the ~1a1u1e, a wage rale 
ditfcrl'nt1;.1I whith exists ~1wcen male and 
fcm;ilc c.·1111,lo,·et"~ CtJnnot be! ju.s11/1td on ,he 
grou,rd tlwt ,r i\ a re.1ult u/ r,f!g<Jtiarion by tl1t 
unwn with ,h~ ,·,npfo.v~r. ror ne,.;011alion or 
such a c.list:rim111;1fon· wage diffcrenual is pro­
hihncd under 1h..- 1enns of the equal pay 
.Jfllt' ntl llll' Ill . 

Repr1111e.l "' 2'1 C.l' .R. § 800.106 (19831. Th., 
diMnct l ou1 I .1ppn,pr1;1tc:I~· n.•iectcJ NW A's \·3ri• 
OU!) ath:mpls IO doud 1hi!) dt.·ar ~latcmenl . St.·~ 
.Vo,· . .'!I. /Q/,W, /Je,:uwn, !-I Empl .Prac.Dl·t:. at 
18.286 (<:i111111 Oi{um /J . . lfa,·he..-. Inc. ,,_ Wirtz_ 
-IIJ 1' .2J n5K. hn.J 1-llh Cir.J</t,'1)11°'11 f<-mplo~·crJ 
J1J 1101 ~now. It wa~ hi:t.·-.,u~ he llid nul luok, or 
loo~IHI! , J1d 1101 ... cc. or warn 10 'tel.' what was w 
r,famh lhl·rc.''I. 
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ing of probable violations." Id. (emphasis B. The Liquidated Damages Calculation 
in original). Further, NW A gained no mile­
age from its "purported reliance on an 
EEOC statement that the duties of the 
purser ,and stewardess were different," for 
the vaunted EEOC statement "merely re­
cited [NWA's) own job descriptions." Id. 
at 18,287. Finally, NWA's actions "after 
the lawsuit was filed .. . fail[ed] to satisfy 
its burden of showing an honest intention 
to comply [with the law) prior to com­
mencement of litigation." Id. (emphasis 
in original). 11 

In Laffey I, we cautioned the district 
court that the employer bore a ";substan­
tial burden' of proving that his failure to 
comply was in good faith and also was 
predicated on reasonable grounds for a he­
lief that he was in compliance." 567 F.2d 
464--65 (quoting in part Rothman 11. Pub­
licker Indus., Inc., 201 F.2d 618, 620 (3d 
Cir.1953)) (footnote omittedl. "If the em­
ployer cannot convince the court in these 
respects," we emphasized, "an award of 
liquidated damages remains mandatory." 
Id. at 465 (footnote omitted). The district 
court, for solid, plainly stated reasons, was 
unconvinced that NWA acted with the req­
u1s1te "good faith" and "reasonable 
grounds." u We uphold that determination 
as free from any clear error. 

42. Nor, in light or th<! r<!cord as a whole, did 
NWA's conduct aher tho, commenrement of liti-
1alion impel any finding that "good fai1h" and 
"reasonabloe grounds" supporred NWA's 1970-
1976 retoention of 1he scx-ha,..,J pay diflcrrntral. 
.~r infra pp. 1098- l099 (dilforen1ial main­
tained for two vean following dislrkt rourt 
dedaralion that ,i violated 1hl' Equal Pay Act I. ' 

0. w., ha,·e descri~ th<! "good faith" inquirv­
did the employer honoestly inll'nd lo aS<"erlarn 
and act in accordanc<! wrth Equal Pay ,\ct ,c­
qutrc-ments-as "subjcclive;· and the "reason• 
able grounds" inquiry as "objccltv<!." IAf/ey /, 
567 F.2d at -16-1. If theorcticallv discrete, the 
lwo inquiries are 1101 so readilv comparlmcntal • 
iz<!d in practical appli.-ation. Inquiry into 1he 
suhjcclive Slate of mrnd of the cmplovcr, ii we 
aunbute ralionalily lo that cmplovt:r, is likelv to 
ht, influen<·t,J hv the lacr Iner', p<ert·cption 
wht,rher a reasonahle person, dilil!entl~· seeking 
10 conform his or her conduc1 10 legal requirc-­
mtnts. might ha\'e acted as lhe l'tnplon·r in fact 
did. 

NW A next argues that, even if the dis­
trict court properly determined that the 
statute entitled the Equal Pay Act plain­
tiffs to liquidated damages, the years 1974 
and 1975 should have been left out of the 
calculation. These are the relevant facts . 
NWA's contract with the cabin attendants' 
union expired at the end of 1973. Negotia­
tions for a new contract took place in 1974 
and 1975. During that two-year interval, 
pursers and stewardesses were paid under 
the terms of the expired contract, which 
accorded higher pay to pursers. The new 
contract, signed December 20, 1975, equal-· 
ized purser and stewardess wage rates 11 

and providi,d for a retroactive adjustment 
covering the negotiation · period. 

(171 Thus, in early 1976, the steward­
esses received "retro-pay" fur the differ­
ence between wages paid pursers anti stew­
ardesses in 1974 and 1975. The parties 
agreed on subtraction of this retro-pay 
from NWA's basic back-pay liability. 
NW A unsuccessfully sought credit for the 
retro-pay against liquidated damages as 
well, and now challenges the district 
court's refusal lo subtract the retro-pay 
from the liquidated damages award. See 
Laffey v. Northu•est Airlines, /11c., 582 
F.Supp. 280 at 281, 282-284 ID.D.C.1982) 

NW,\ now argut,s for rigid separation of 
"good foi1h" lro1n "reasonable grounc.!s'' and in­
corrccrly read~ our l.dl/1..•y I opmiun to leave 
unlom.:heJ 1hc JiMrict lourl's on~inal finding of 
g,M>d laith. ~~ NWA llrid al 20, 72 n.' . We 
nolc, however, 1ha1 NW,\ nsclt has exhibited 
less 1han J)t!r1cl·t, l·onsi!>lem:v in dc.·ciJing wlu:-th­
cr to characterize a f;1ctor as relevant lo "gooJ 
faith" or lo "rcasonablt.· ~rounJ!'t." Cu,npare ,\p. 
pcllan1·, INWAI . Comhtncd Hepl\' ll11cl and 
Rrid on Cross-Appeal al 5-1-55. l.uffe_,, I ( argu111~ 
1ha1 collecliv~ harga1111ng historv anc.l .,.,cward­
t$S acquiescence Jcmunslt a1cJ N\V ,\ ac1cJ 111 

gooJ lailhl, witlo NWA lh1d at 72 n.' (ar11umg 
that , when /Af/ey I re1cc1cd these fo,·1nrs. 1he 
cour-1 addressed onlv ·•rca!-ionahkness ," not 
"good fai1h"I. 

44. This co111rac1 , dfc.-1iw January JI, IQ7~. am.I 
applicable lo lhe vears 197-1-1'177, mni;cd all 
c.:ahin ,111c11Janl§ inio ;.1 sint!lc «.:la~s1(ical1nn. 
See NWA IJricl at 11 n. •. 

LAl-'FF.Y v. NORTIIWJ;ST AIRLINES, INC. .) 1099 
c1,e u 740 F.ld 1011 ,.,.,., 

[her,•afl •• r . Oct. 'lS, 198:t, Mem. Op. ), re- 1!175 from the ii<1ui1!att'd damagt•s calcula-
printn/ 111 J .R.K 180, 183-8!1. lion. The wages involv.,-d in fact were not 

In "l'l'"sing credit for lhe retro-pay 
against liquidated ,lamages, plaintiffs re­
lied 1111 , hi' district court's November 197:J 
Findi11,1s. :166 F.Supp. at 789, holding that 
the pur-;t•r/stewardess pay differential vio­
lated t.hc E:qual Pay Act.u Retroactive 
adjuslru,•nt over two years later, plaintiffs 
argu1·1I and the district court agreed, did 
not r1•li,·v1> NW A of its liquidated tlamages 
liabilu1 for the yt•ars 1!174 and 197:i. a 
period tlnring which pursers received. but 
stewanlt•sses continued to await. the high­
er pay. NWA. on the other hand. main­
tained that the retro-pay stewardesi;es re­
ceiVl'•l in 1!176 should be treated for all 
Equal l'ay Act remedial purpost>s as if it 
had be,•n paid in 1974 and 1975. NWA 
chararh•rized payments under 1!173 con­
tract as ml.'rely ''on account"; lump-sum 
adjustm .. nts retroacti\ dy establishing ac­
tual wag.- rates for past years, NWA 
stress,·,!. were a "standard feature of labor 
agreem1•11ts in the airline industry." See 
Oct. 1.;, /981, Mem.Op. at 282, reprinted 
in J.R.J::. 185 (quoting NWA); NWA Brief 
at 22, li2. 

We c-"ndude that the district court ap­
propri:.1t1•ly refused to "relate back" the 
retro-pay, and thereby exclude 197 4 and 

45. Th~ .fi,trict court's ,\pril 1974 Rtmtdial Or-
der, J7 ~ F Supp. al 1385, providoed that backpay 
would , , ,nlinue to accrue unlll NWA equalizo,d 
purser ,11,d stoewardess wagoes. This Order was 
stay"d !'~nding NWA's appeal. pt,lnion for re­
hear1n11. and petllion for ceniorari. See supra 
p. 107' ' • 

46. The cli~1nc1 court correcllv obscrved, see Oct. 
25, /VS!, Jftm.Op. at 282-283, rtpr.inttd in 
J.R.I'.. IHS-86, 1ha1 the n1h1 to liqu1da1ed dam, 
ag<!S i, nonwaivabloe by oemployeoes. str Schulte v. 
Gan111. 178 V .S. I08, 114, 66 S.C1. 925, 928. 90 
L.Ed. 111 ~ l 19461; Broolclyn Sav. Banlc , •. O'Ntil. 
J2~ l' S. t,97, 704, 65 S.CI. 895, 900, 89 LEd. 
129t. i 1•11~). and 1ha1 a union. 111 collective b1r-
11ainon~ . ; annal surrend<!r rights sccured by 1ho, 
Equal I'~,· Act . Set 29 U.S.C. § 206(d)(2) 
(19821 U IJC v. AT & T Co .. 365 F.Supp. I I05, 
1128 (I · .IJ l'a.1973), af{'d in r,/,i•am pan, 506 
F.2d - .1' ;)J Cir.19N) (w11hou1 discus51on of 
this pn1n1 I Thus airlin<! indusrf"'.'· rnllccti\'e bar­
gain II'~ ;•.nterns. stt supra p. 109Q, pro, ide no 
insula1 1.-01 10 NW,\ agarnsl the full musur~ of 

received unlil lwo yt•ars after they were 
earned. That reality, in the circumstances 
here presented, is disposttive of 1,laintiffs' 
statutory entitlement • to liquidated dam-
ages. 

I 181 In rejecting NWA's "relate back" 
argument, the district court stressed this 
central co11sideration: "li11ui,lated damages 
are not punitive' \ they an· intended to 
compt>nsate employees for a payment delay 
"which might result in damages too ob­
scure and difficult of proof" to be re­
dressed by any other means. Oct. :!5; 
/98;!, Jlem.Op. at 282-283, repri11ted in 
J .R.E. 185-86 (quoting language appearing 
in Oi·enright .llotor Transportation Co. v. 
Musel, 316 U.S. 572, :i83-84, 62 S .Ct. 1216, 
1222-23, 86 L.J::d. 1682 (l!/421); see cases 
cited supra 1096. As its principal ground 
of objection to the di~trict court's rulint,t," 
NW,\ asserts that section six of the Rail­
way Labor Act, 45 U.S.C. § 156 (1982), 
obligated it to maintain the status quo as to 
all conditions of employment, including 
wages, during the two-year pendency of 
contract negotiations. 11 That Act, we are 
confident, does not stop an employer from 
immediately equalizing wages ul-'ward in 
accordan~ with the judicial determination 

recovery Congress specified for Equal Pa_v Acl 
viola1ions. 

Woe furlh<!r note our a11reemen1 with the dis­
trict court's remarks on a Fair Labor S1andards 
Acl regulation cited hy NWA. 29 C.F.R. § 778.­
J0J (1983) (employer who grants roetroactivo, 
pay increase mus1 also increase ovcrlime pay 
roe1roac1iv<!ly). This regulation soerves to insure 
employtts' receipt of overtime com~nsa1ion on 
re1roacti,·e pay ,ncr.,ases; ii is not addr<!sscd lo 
situa11ons ,m·ol\'rng an "undoerlyrng unlawful 
differen1ial in wages" or any othoer d<!linqu<!ncy 
in mee11ng ,1a1u1ory obligations. &, t.kt. 25, 
/981, Mtm.Op. at 28J~28.J, reprimtd in J.R.E. 
1117--88. 

47. Thr provision on which N\\'A relies states 
tha1 "[i)n rvery ca~c where lthc r1c-goua11on pro­
ct,dures ol lh<! ,\cl have come inlo pla} ,. ra1c, or 
pay, rules. or workin~ condit1011s shall not be 
ahered h,· 1he earner (u1111l the Aci's n~gollalton 
prn<:edur~s ha,c run their course)." ~5 U.S.C. 
§ 156 I 19821, 
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that an existing wage disparity violates the 
Equal Pay Act.n 

The Railway Labor Act provision NW A 
cites, fosters bargaining over disputes to 
avert the disruption of commerce strikes 
and lockouts occasion. See, e.g., Detroit & 
Toledo Shore Line Railroad Co. v. United 
Tramportation Union, 396 U.S. 142, 148-
50, 90 S.Ct. 294, 298-299, 24 L.Ed.2d 325 
(1969). But the Equal Pay Act requires 
equalizing the wages of the lower paid sex 
up to the level of the higher paid sex. See, 
e.g., Cornirlg Glass Works 11. Brennan, 
417 U.S. 188, 206--07, 94 S.Ct. 2223, 2233-
2234, 41 L.Ed.2d l 11974). A court. determi­
nation of an Equal Pay Act violation leaves 
nothing for the employer and union to bar­
gain about. Just as the National Labor 
Relations Act's prohibition against an em­
ployer's unilateral change in wages under 
negotiation " gives way to commands for 
an employer's compliance with other 
laws,51 so the analogous provision of the 
Railway Labor Act erects no obstacle, on 
the facts here presented, to an employer's 
immediate payment of equal wages_ to men 
and women performing equal work. 

Stewardesses did not receive until 1!176 
pay made to pursers in 197-1 and 1975; 
NWA must now compensate for the with­
holding period, during which it remained 
out of compliance with the Equal Pay Act, 

48. We note in this con1cx1 1hc spccirk command 
dirccled lo unions in the Equal l'av Acl: 

No labor orRanizalion, or its agenls, rcpre­
scnling employees or an employer having em­
ployees subjecl lo any pro,·isions or 1his ,cc­
lion shall cause or allempt 10 cause such an 
cmplovcr lo dis..:riminale against an cmplovce 
in ,iola1ion of I 1hc Equal l'a,· Acl 1- • 

29 U.S.C. § 206(d)(2)( 1982). Su abo. ~-!/·, Bnv.< 
Mark~r,. Inc. v. llttail Cl~rb Unio11 l..11,:al 770, 
398 U.S. 235, 249-H, 90 S.C1. 1583. I 5q 1-1 5<14, 
26 I..Ed.2d 199 (1970) (lo ad,·ance nb1ecll\'CS or 
olher legislarion, courl ma~· sanction c,i,ccr,tron 
lo Norris l.aGuardia Act 1ha1 does nol under­
mine thal ,\cl's purposesl; BrotlrerhooJ nf R,Jt/. 
rood Trainm~rt 1·. Chic·ago Rit'~r & Indiana R.R., 
353 U.S. 30, 39-12, 77 S,CJ . 635, 639-MI . I 
L.Ed.2d 622 ( 1'>57) (same I; Brmlrer/roc,J c,f Rail­
wa_v . . -1i,/intt & Sua,nsl,ip Cl,•rlr._-; , •. Rl:'.-1 Frpre.,;s. 
Inc .. 523 F.2d IM. 168--09 (!J Cir. IQ751 !R:ul­
wav Labor Acf :i; unilateral wa~r l han._:c prohihi­
lion Joes 1101 blnt.:k 1rm,tcc·..., uml :itc.·ral , hanJ!c 
rnaJc.· 10 lcep han~n•,-..• • •pc.·1 :11111~,. n·rr. d,•nu·d. 

by paying the liquidated damages ordered 
by the district court. 

VI. ISSUES RAISED BY LAFFEY AS 

CROSS-APPELLANT 

A. Pre-Act Longevity 

[19) In calculating the amount of back­
pay due for NWA's post-Act wage viola­
tions, the district court held that the wom­
en should receive credit only for steward­
ess service performed subsequent to the 
Act under which they were recovering. 
The district court reasoned that the Su­
preme Court's decisions in United Air 
Li11es, Inc. v. Evam, 431 U.S. 553, 97 S.Ct. 
1885, 52 L.Ed.2d 571 11977), and Interna­
tional Broilterhood of Teamsters 11. Unit­
ed State!!, 431 U.S. 324, 97 S.Ct. 1843, 52 
L.Ed.2d 396 (1977), prerluded crediting the 

_women with pre-Act longevity. Because 
we find that the district court improperly 
applied these decisions, we reverse. 

The back-pay recovery period covers the 
years 1967 through 1976. During that 
time NW A had a pay ladder for pursers 
such that salary rose with increased years 
of service or "longevity." Under this poli­
cy a man hired as a purser in 1957 would 
have accumulated ten years ' lon~evity by 
1!)67 and would have been paid accordingly. 
The issue facing the district court was 
whether. for purposes of computing back-

423 U.S. 1017, 96 S .Cl. 451, 46 L.Ed.2d 388 
( 1975), 423 U.S. 1073, 96 S.Cl. 855. 47 LEd.2d 
82 I 1976). 

49. See, e.g., NLRB , •. Katt.. 369 U.S. 736, 743, 
745-17. ft2 S.C1. IIU7, 1111, 1112-14, 8 L.Ed.2d 
230 t 1962) (emplo\'cr's umlalcral chanKe in 
wages unJcr ncgo1ia11on viola,.,, § 81a)(5) of 
the National 1:.abor Rclallons Acl). 

50. Se~ S1andard Candy Co .. 147 NLRB 1070, 
1073 f 19641 (AU opinion aJop1ed bv Hoard) 
(unila1cral chan~e in wages 111 rnmplv ;..ilh Fair 
Labor S1andards Acl does nul , ·iolalc § 8(a)(5) 
uf 1hc Nauonal labor Rda1ions t\cl); Sou1hcrn 
Tran,por1, Inc., 145 NLRB 615. 617-18 f 1963) 
IUoard npmionl lsamel; ,'{. 1,1:IX ' v. ,11' & 1' 
C,,., 365 F.Supp. I IOS, 1129 !E.IJ.Pa. 19731 (uni­
h•tcral l·hun~es 111 1novi!rti11m, of t urrcnl I\' hmd­
inf,! umlracl lo ..:onlrn'm w11h fill'-· \'II or 1:.qual 
Pav .·\cl du 1m1 ,:iulatc Nalumal I .. ,hnr Rcla11ons 
.\ell. e1f1;/ 111 rdc:,·n111 I""'· 506 F.2J 71S OJ liL 
l9i-lt 1,,,1ho111 lftst·U~!tlfH1 ,.1 1h1 !'\ p o1 111, . 
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pay, a woman who had also been hired in merit system .. . provided thal such differ-
1957 as a cabin attendant and who had ences are not the resull of an intention to 
workl'1I •·ontinuously as such until 1967 
should 1,e nedited with the same longevity 
in determining her 1967 salary. Under the 
distrirt court's holding, the woman in this 
exampl,· would be entitled only to the pay 
of a purser with Lhree years' longevity if 
she wen• recovering under the Equal Pay 
Act. ~he would he entitled only to the pay 
receiw,I by a purser with two years' lon­
gevity if she were recovering under Title 
Vil. 

We lhink that a woman hired in 1957 
should lo,la.v be credited with the same 
longl'\'ily as a man hired in that year. This 
Joes 11n1 involve finding that discriminalion 
prior Lt• I he passage of the Act was some­
how illq!;al. The stewardesses claim no 
damag._.s for pre-Act pay differentials. nor 
could they , Their claim is that their cur­
rent status be the same as that of men who 
have th,• same job characteristics, including 
job l011~;evity. That claim of equal treat­
ment s,~cms to us required by the law. 
Indeed. lhe only case authority we have 
found d,·aling expressly wilh this subjecl 
holds squarely that a back-pay award 
shoul,I take into account "the length of 
servi1·,_. .,f the employees," including years 
of sen1n• prior to the effective dale of 
Title VII . Sears 11. Atchison, T & S.F'. 
Ry., 64 -, F.2d 1:ms. 1378 (10th ·cir.1981), 
Cf'TI. c1,.,,;,,c1. 456 IJ.S. 964, 102 S.Ct. 2045. 
72 L.l·:,I :!,I -1!10 11!182). 

l.',ri/,·./ .·lir Linrs. Jnr. 1°. Er,rn., and 
Tt•ams/.-rs 1•. U111if'd Stall's are nut to the 
contrary . In these , cases the Supreme 
Court lwl,I lhal bo11ajide seniority systems 
do not vi,,late Title VII even where they 
perpet11:11" the effects of prior discrimina­
tion. Th,• I 'ourt based its decisions on sec­
tion 70:tthl nf that Act, which provides that 
"it shall not he an unlawful employment 
practic·, · f,.r an employt'r to ap11ly different 
st.-in,lar-' s nf compensation, or different 
terms. ,-.,n,litions. nr privileges of employ­
menl l'""~11a11t to a bona fide seniority or 

51 . M••r ,.,.,.er, the J1slrll'l <:Ol lrl d1J not hulJ . ..1:, 
;1pp,· II , .. , .u gm."!-., 1h•t1 Nnnhwt·-..1\ longc, ir,· !-. \'',­

tc m ,.\, 1• • .1 huna l1dc St:morilv ,v,h:m. Ah,c11t 

discriminate because of race, color. reli­
gion, sex, or national origin .... " Section 
703(h), 42 U.S.C. § 2000e-2(h) (1976). 
These decisions do not apply to cases, such 
as the present one, where there is no alle­
gation that a seniority system violates Title 
VII, but only a claim for an appropriate 
remedy.51 The distinction between a reme­
dy issue and a vi~lation issue under Title 
VII was explained in Franks v_ Bowman 
Transportation Co., ~24 U_S. 747, 96 S.Ct_ 
1251, 47 L.Ed.2d 444 (1976), and repeated in 
U11ited Air Lines, /-ri,:_ "- Evans, 431 U-5. 
at 559, 97 S.Ct. at 1889--1890. In Evans 
the Court stated: 

The difference between a remedy issue 
and a violation issue is highlighted by the 
analysis of § 7031hl of Title VIl in 
Franks. As we held in that case. by its 
terms that section d~s not bar the 
all"ard of retroacti~ seniority after a 
violation h,is been proved. Rather, 
§ 703(hl "delineates which employment 
practices are illegal and thereby prohibit­
ed and which are noL" 424 U.S. al 758 
(96 S.Ct. at 1261 l 

431 U.S. at 559. 97 S.CL at 1889-1890 (foot• 
note omitledl !emphasis added). Clearly, 
section 7Q:l(hl does not prec:lurle the credit· 
ing of relroaclive pre-Acl longevity in the 
pre~ent case. Intieed. Fmnks 11• Bowman 
Transportation highlighLs this point by 
stating: 

There is no indication in the legislative 
materials that § 703(hl was intended to 
modify or restrict relief otherwise appro­
priate once an illegal discriminatory prac­
tice occurrinl(' after t.he effective date of 
the Act is proved . _ .. 

424 U.S. at 76Hi2, 96 S.Ct. at 12fi2-1263. 
Having demonstrated that the district 

court's holdinl!:' was not rettuired hy E1'f1ns 
and Team.~tl'rs. we tum to the affirmative 
reasons for according pre-Act longevity. 
To deny women lomie,·ity cre,lit for their 
pre-Act sen·ire. when mt•n wen• ginm such 

such a tondu~mn. 1h~re 1,. no hasis ,,·hat~"·cr 
rur Jpplic. almn of tlw Cv ur1 li Jed~1ons in l'eattt­
lltr .'I anc.l /:·•·mu. 
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credit for doing what the court has held lo 
be the same work, would "differentiat{e) 
between similarly situated males and fe­
males on the basis of sex." Evarn;, 431 
U.S. at 558, 97 S.Ct. at 1889. If NWA 
unilaterally computed the backpay in this 
way, its action would violate Title VII; a 
fortiori, such a method of calculation is not 
permissible as part of a judicial remedy. 
Moreover, such a limited remedy would run 
counter to the "make whole" purpose of 
Title VII. Albemarle Paper Co. i•. Moody, 
• 422 U.S. 405, 419, -121, 95 S.Ct. 2362, 2372, 
2373, 45 L.Ed.2d 280 (1975). The Supreme 
Court has stated lhat Congress' purpose in 
vesting discretionary powers in the courts 
to provide relief under Title VII was to 
"make possible the 'fashion[ingJ [of) lhe 
most complete relief possible.'" Albe­
marle Paper Co., 422 U.S. at 421, 95 S.Ct. 
at 2373 (quoting section-by-section analysi~ 
accompanying Conference Committee Re­
port on the Equal Employment Opportunity 
Act of 1972). We therefore reverse the 
district court's ruling on this issue and 
instruct the court to credit plaintiffs' pre­
Act longevity in calculating backpay for 
the relevant, post-Act time periods. 

B. Interest 

1. Rate of pre-judgment interest for 
the 1971,-82 period 

(20) In paragraph 19 of its 1974 orrler, 
the district court made the following ruling 
on pre-judgment interest: 

19. INTEREST-With respect to all mo­
nies to be paid under the foregoing provi­
sions of this Order, the Company shall 
pay six percent interest per annum from 
the date the violation occurred giving 
rise to said liability through the date 
upon which payment is made in accord­
ance with this Order. 

1974 Remedial Order, 374 F.Supp. at 1389. 
In 1974, the district court believed that the 
judgment it was entering was a final one 
IR. 7, at 4; R. ll5, at 25, 26). The panel in 
lajfey JI, however, ruled in 1!180 that the 
1974 order was not a "final judgment," li42 
F.2d 578. 583-84 (1!1801. This ruling had 
the effect of extending the prejudgment 
period from May 20. 197-1 through the en-

try of final judgment on November 30, 
1982. 

Following the decision in la/fey If; plain­
tiffs moved for a determination of the pre­
judgment interest that should apply to this 
additional period. Plaintiffs noted that in­
terest rates generally had risen greatly af­
\;er 1974 and recommended that the rate for 
each year of the 1974-82 period be 90% of 
the average prime rate for that year, com­
pounded quarterly. At the hearing on 
plaintiffs' motion, the district court con­
cluded that its prior ruling should not be 
revised. We affirm. 

We are unpersuaded by plaintiffs' argu­
ment that the district court did not make a 
decision as to the rate of interest that 
should be awarded from 1974 lo 1982. In 
rejecting plaintiffs' contention, the district 
judge stated that he had "determined the 
interest to be awarded without regard to 
the length of the pre-judgment period." R. 
120; la/fey v. Northwest Airlines, Inc, 29 
Empl.Prac.Dec. (CCH) 25,330, 25,332 
(D.D.C. Oct. 6, 1981). Moreover, the ex­
press terms of the 197 4 order set no limit 
on the length of the pre-judgment period. 
We stress that although the 1974 judgment 
was ultimately declared non-final, we enter­
tained in lajfey I :.II objections to disposi­
tive rulings that the parties placed before 
us. See lajfey II, 642 F.2d at 584 n. 49. 
We have discussed above the salutary pur­
poses server! by the ,loctrine of the law of 
the case. According to that doctrine. 

a decision on an issue of law made at one 
stage of a case becomes a binding prece­
clent to, be followed in successive stages 
of the sa_me litigation. • 

1B J . Moore, Moore's Fe,lernl Pmctir.e 
fl 0.404[1) (I !JH:I). Reconsideration of a pri­
or decision, unappealed at an earlier stage 
although the opportunity to do so was 
present, is justified only in a limited num­
ber of circumstances: 

[The law of the case) must be followed in 
all subsequent proceedings in the same 
case in till' trial court or on a later appeal 
in the appellate court, unless the 1!\"i­
dence on a subse11uenl trial was sub,tan­
tially different, controlling authority has 

L,\l-'FF.Y v. NOHTIIWEST AIRI.IN•:s. INC 
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·: i,·,·,· made a contrary ,lcnsion of the law 
:1:•1•!i,·:ible t.o such issues, or the decision 
·.,. ,, . ··learly P-rroneous and would work a 
, , f !'St injustice. 

II •. Murtha, 377 F.2d 428, 4:ll-32 (5th 
Ci, ; 7). See also Pettwny ,,. American 
Cn., • ,,n Pipe Co., 576 F.2d 1157, 1189-90 
(51h, ·r.1978), cert. denied, 43!! U.S. 1115, 
9!1 • , t. 1020, 59 L.Ed.2d 74 (1979); Jen­
ni,,,., ,,. Patterson, 488 F.2d 4:rn. 441 n. 4 
(51 Ii , '.ir.1974). None of the above criteria 
for reopening the district court's decision 
ohtains here. We therefore affirm the dis­
tri..t <'.ourt's holding that plaintiffs are enli­
tl1!1I to pre-judgment interest at six percent 
simpl" for the 1974-82 period. 

2. Past-judgment interest on liq1tidat­
ed damages 

In I !181 the district court held that the 
law ,,f the case precluded it from awarding 
post .1mlgment interest on liquidated dam­
agl's. In paragraph 19 of i~ 1!174 orrler, 
th•· ,listrict court noted, it had not awarrled 
postju,lgment interest on pre-judgment in­
terr•,t. By analogy, it reasoned, that rul­
ing ' is fully applicable to liquidated dam­
ag,•s since liquidated damages are a suhsti­
lot" for pre-jU1lgment interest" (R. 119. at 
2). W,, ,lo not believe that law of the case 
sett I,·,, this issue. Our evaluation of the 
meril:; leads us lo conclude that plaintiffs 
an• •·nt itled lo post-judgment inter<!st on 
1itp1i,lat1•d damages. Conse11uently. we re· 

I:! I I The distri('t court ,Iii! not award 
li'lui,lat,·,I damaj!;es until l!lHO; it thus had 
no m·.:asion lo decide ·in 197-1-and it did 
nol rl,•,·ule in 1!17-1-wlwther plaintiffs were 
t!nt it I• ,I to post-judgm,mt interest on liqui­
dar,,,I rlamage!I. That qm•stion did not 
afr;1• •mlil l!JHI, followmg •mr la/fi·y I 
decision. Since the district rnurt had not 
prl'n•11sly decide,! this •1u,•stion. it was 
"fn•r · to rule thcn•on as it thouf,.'ht proper." 
Su/,·.,,,, r. l'ils""· lHI f .:!d tiLi, lil!l tD.C. 
·cir 1 ,·,·rt. de11ied. :1;m l;.:;_ !IHI. 70 S.Ct. 
10:111 '.II L.td . 138ii (l!l:iOI. 

Th, district !'ourt"s l!l,.1 ruliug refu~ing 
to :. "ar,I post-j111lgnwnt inll'rt's\ 11n prP· 
jud1:1,w11t interPsl docs nut apply hy analo-

gy l11•n•, for liqu11la11•,I ,lam:1g,•s arl' not 
m,·rPly "a subst1tull• for pr~'-JU<lgment m· 
lcrcst" (R. I l!l. al 21. ,\s ,kfined by this 
court in Thomp.~on ,,. Sau•yl•r, 678 F.2d 
257, 281 (1982), liquidated damages are 
"compensatory, inteiJtled to reimburse 
workers for intangible losses-lifficult to 
prove but nonetheless the very real conse­
quences of unfair wages." Liquidated 
damages differ in amount and, to some 
extent, in kind·from pre-judgment interest. 
Inasmuch as the law of the case did not 
control the question 111hether post-judgment 
interest should accrue on liquidated dam­
ages, that issue was and is open for deter­
mination on the merits. 

(221 The federal post-judgment interest 
statute, 28 U.S.C. ~ 1961 (1!182), provides, 
in relevant part: 

Interest shall be allowed on any money 
judgment in a civil case recovered in 
district court . .. . 

This statute has been interpreted to mean 
that 

once a judgment is obtained, interest 
thereon is mandatory without regard to 
the elements of which that Judgment. is 
composed. 

Pt·rkins r. Sta11d11rd Oil Co .. 487 F.2d 672, 
675 191Jt Cir.197:11; see R. W. T. 11• Dalton, 
712 F.2d 1225 18th Cir.19831. The law re­
quin•s the awardinl!" of post-judgment int.er­
c~t on all t'lements of the judgmt'nt, includ­
ing liquidated ,lamag1•s. We therefore re­
verse thl! ,lcterminatn,n below and hold 
that plaintiffs arc entitled to post-judgment 
interest on liquitlated damages. 

Cmwu:stoN 
For the reasons stated, w,• i11struct the 

district court on remand to I 11 allow back­
pay under Title VII beginning two years, 
not thn-e years. prior to the filing of the 
first EEOC .:hargl•; (21 credit plaintiffs 
with pre-.-\ct longevity in calculating back­
pa_\' due for post-Act sen·i,:e; anti 131 allow 
post-judgm,·nt intl•n•st on liquidated ,lam­
agcs. In all othl'r respects, we affirm the 
,listrict ,:ourt',; ,lispositinns. 

It i.~ so onfrn"d. 





~ \. ·, 

694 555 ff,;l)EltAL SUPPLEMENT 

' COUNTY COUNCIL OF SUMTER 
COUNTY, SOUTH CAROLINA, et 

al., Plaintiff11, 

v. 

UNITED STATES of America, et 
al, Drfendantll. 

Civ. A. No. 82-0012. 

United Slates Dislricl Court, 
Dislricl of Columbia. 

Jan. 10, 1983. 

As Corrected March 11, 1983. 

Seven black c:itirens who were regis­
tered to vole in county moved to intervene 
in voling rights aclion instituted by county 
and two county officials seeking declaratory 
judgment, implemented by injunction, thal 

• at-large method or election in county was 
not subject to preclearance by A llorney 
General, that preclearance had already heen 
given, and that al-large method did nol 
have purpose or effect of denying or 
abridging right to vole on account of race, 
color or previous conditions or servitmle. 
ThN!e-judge District Court, Bork, Circuit 
Judge, and Barrington D. Parker and Ober­
dorfer, JJ., held that: ()) black citizens' 
motion lo intervene would be granted; (2) 

institution of at-large elections rl.'(!uired 
preclearance; and (3) Attorney General's 
failure lo object lo two statutes relating lo 
at-large elections for county governing 
body did not amount lo preclearance by 
Attorney General; (4) substantial fad issue 
existed as to retrogressive effect or al-large 
elections precluding summary judgment. 

Order accordingly. 
See also, 102 S.Cl. 715; 509 F.Supp. 

1334. 

holffl may prosrcute ~rivalive action pro se 
because he is properly a plaintiff, and may 
rrpresent himself and s1mullaneousl>· present 
arguments common to corporate plainlifO, ap­
~•/ dtsmissrd. 312 F.2d 399 (2d Cir ,1963); rf. 
Church of 1hr Visiblr Intelligence 1ha1 Govrms 
1hr Univ,.rsr .. Unitrd Stares, No. 574 79T 
(Cl.Cl 'I) (semble) . See penerall.v 
Anne 1073, l082 87 ( 1968). 

I. Uedaratol')· Jud,rment =306 

Although black rel!istercd voters' mo­
tion lo intervene in Voling Rights Act pro­
ceeding was filed relatively late, where they 
moved for intervention less than one month 
after U niled Stales abandone,I issue or 
whether, in order Lo obtain declaratory 
judgment of preclear:mcc, county officials 
were required lo demonstrate that voting 
procedure change did not violate statute 
prohibiting denial or abridgment of right to 
vote on account of rac(, or color through 
voting qualifications did not seek discovery 
or lo rclitigale old issues, and their local 
Jlerspective on current and historical fact al 
issul' could be enlightening lo court, motion 
lo intervene would be granted. Voting 
Righl~ Act of 1965, § 2, as amended, 42 
U.S.C.A. § 1973. 

Memorandum on Summary Judgment 

2. Elections <1:=> 12 

Where laws eliminated legal power or 
,overnor and Gt'neral Assemhly over local 
affairs and vested it exclusively in county 
council elected al large by county voters, 
institution of at-large elections for unfet­
tered county local government was suffi­
cient change to n~1uire preclearancc under 
Voling Rights Act S.C.Code 1976, §§ 4- 9 -
10 et seq. , 4 9 lO(b); S.C.Acl June 20, 
1967, 55 Stal. al Large, p. 523, § I ct se11.; 
Voling Rights Act of 1965, § 5, as amend­
ed, 42 U.S.C.A . § 1973c. 

3. Elel'tione <1:=> 12 

De jure change in voling qualifications 
and procedures as well as de facto change 
in voling requires preclearance by Attorney 
General under Voting Rights Act. Voting 
Rights Act of 1965, § 5, as amended, 42 
U.S.C.A. § 1973c. 

None of these exceplions applies here. Fur­
thermore, there is no first·, fifth-, or sixth· 
amendment n1;ht to representation by a lay­
man. See 1umer, 407 F.Supp. al 480. 481. 
Finally, h10te that plaintiff has obtained coun­
sel 1n other cases m this court. Se~ Move 
Urg·n 1·. Cir.v of Ph1/adrlphia, 8!1 F.R .D 521, 
523 n. I (E.O.l'a.1981). 

( th• a~ S55 I .~upp ti9.a '19NJ) 

Lll'dion, <>= 12 
l'nlitirnl si,1,.li,·ision 11111st , tall · that 1! 

,l••,1rc, pn:cl,·aranrt• of 1•1,·\'111111 lidnrt• it 
, .: n claim prcdcaranCl' lty si!cnn· of Attor-
11 , .: General Voling Rights Act of 196;1, 
~ ~ •. as amended, 42 U .S.C.A. § l!l73c. 

:; Elections c=, 12 
Where lcllcr that submitted stat,· stat-

11t1 affcrling voting changes in county to 
\ tlorney General did not re11uest 11retlear­
ance nor mention any voting changes, At­
torney General's silence concerning statute 
,lid not constitute preclearancc of al -large 
clel'tion svsll-111 for county provided for in 
statute. S.C.Acl June 20, 1967, 55 Slat. at 
L;1rge, p. 523, § 1 et seq. 

6. Elections ~ 12 
Where Attornev General reserved his 

right to object to a~y referendum adhered 
Lo by local counties pursuant lo home rule 
statute passed by South Carolina legisla­
ture, Supreme Court held that letter in­
forming Attorney General or referendum 
results was only request for reconsideration 
of Attorney General's earlier objection to 
statute, and that county's at-large method 
or election had still not been pn.'clear,-1; 
Attorney General did not preclear at-large 
elections when he reviewed home rule stat­
ute. S.C.Code 1976, § 4-9-- 10 el seq.; Vot­
ing Rights Act of 1965, § 5, as amended, 42 
l".S.C.A. § 1973c. 

7. Federal Civil Procedure e:,,2491.5 
Voting rights action in which county 

and two of its officials alleged that even if 
at-large method of election did represent 
change in method requiring preclearance, 
change did not have effect or denying or 
abridging right to vote pn account or race, 
affidavit submitted by black citizens oppos­
ing county's motion for declaratory judg­
ment raised substantial fact issue as lo 
whether system was retrogressive preclud­
ing summary judgment. Voting Rights Act 
of 1965, § 5, as amended, 42 U.S.C.A. 
§ 1973c. 

8. Elections ~ 12 
District court has no authority either lo 

review, or to preview, decision of Attorney 
~neral under section of Voling Rights Act 

rfht ·rrtHl i,! all• · r ;1(1ut1 ,. r _\ ,,, IIIJ..' 11ual1f1i-a ­

t1nn, and J•r••·•·•lur,· , \ ' .,1111,: ll1,:h1,. Art of 
!!it,,. ~ ;,, a, a1111·11d, •1I. -1:! I ' S 1 • .-\ ~ 1!17:k 

9. ElectionN = 12 
l>istricl court's role umlt'r section of 

Vnting Highls Act governing alteration of 
\'O li11g qualifications and proc~~lures is lo 
examine l'hange tie novo, as alternative lo 
Attorney General's decision rcganling pre­
clearancc. Voting Rights Act of 1965, § 5, 
as amended., 42 U.S.C.A . § 1973c. 

10. Eire lions ~ 12 
Difference between background cir• 

cumstances which prevailed in county al 
time of orib•inal Voting Rights Act, specifi­
cally fact that less than half of voling popu• 
lation was registered Lo vote, and those 
currently prevailing, that over 50% of vol• 
ing population are registered, did nol jusli• 
Cy ree,caminalion of firm conclusions made 
hy Congress in extending Act to county and 
Supreme Court in holding that categories 
chosen hy Congress were and are appropri­
ate. Voting Rights Acl or 1965, § 4(b), .as 
amended, 42 U.S.C.A. § 1973h(b). 

Joseph W. Dom, Kilpatrick & Cody, 
Washington, D.C., Randall T. Bell, M. Eliza­
beth frum, McNair Glenn Konduros Corley 
Singletary Porter & Dihhle, P.A., Columbia, 
S.C., Howard P. King, Bryan, Bahnmuller, 
King, Goldman & McElvecn, Sumter, S.C .. 
for plaintiffs. 

Gerald W. Jones, Paul F. Hancock. J. 
Gerald Hebert. David S. Cunningham, Ill, 
Allys., Civ_ Rights Div., Dept. of Justice, 
Washington, D.C., for defendants. 

Armand Derfner, Washington, D.C.,. 
Laughlin McDonald, Atlanta, Ga., for de­
fendants-intervenors. 

Before BORK, Circuit Judge, and BAR­
RINGTON D. PARKER and OBERDOR­
FER, District Judges. 

MEMORANDUM ON MOTION 
TO INTERVENE 

Seven black citizens who are registered to 
vole in Sumler County, South Carolina, al 
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least one of whom was a party in ll/an,lin1: 
r. DuBosc, 454 U.S. 393, 102 S.Cl. 715, 70 
L.Ed.2d 576 (1982), move pursuant to Fed. 
R.Civ.P. 24 lo intervene in this Voting 
Rights Act proceeding which is a se11uel lo 
Blanding. Some of the movants made rep­
resentations to the Attorney General in op­
position lo the preclearance of lhc at-lar1e 
voting method for Sumter County Ca,uncil 
members al issue in D/anding. When the 
Attorney General first refused preclear­
ance, Sumter County nevertheless contin­
ued lo schedule al-large elections. Some 
movant.s and the United Stat.es sought lo 
enjoin future at-large elections pending 
preclearance. After a three-judge District 
Court in South Carolina granted a Rrelimi­
nary injunction, but ruled for the County on 
the merits, the United States did not per­
reel ita appeal; intervenors perfected theirs 
and prevailed in the Supreme Court on 
their contention Lhal the Attorney General 
had not precleared at-large elections for the 
Sumter County Council. Blanding 1·. Du­
Bose, 11upra. 

Movanls allege that they have an "in­
tensely local" perspective with respect lo 
the allegedly discriminatory effects and 
purpo!le of the change in elections melhods 
errected by Sumter County that would be 
helpful to 1111 and necessary to the full aml 
proper resolution of this case.1 • 

Movants also allege that the United 
States defendants may or cannot adequate­
ly represent movants' interests because 
those interests may diverge from defend­
ant!!' co~eption or the public interest. In 
support or this allegation movants point lo 
the failure of the United States to pursue 
its appeal in Blanding, contending that if 
they had not protected their own interests 
in the Supreme Court they would have al­
ready lost the rights which they preserved 
there and now defend here. In addition, 
movants point lo defendants' change in po­
sition in the instant proceeding on October 
27, 1982, al which liff!e defendants aban-

1. Stt Plaintirts' Memorandum in Suppon or 
Petition ror Leave to ,nt,rvene (Nov. 26, 1982) 
at 4. • 

tlom~d a l'onu·ntion that in onh•r to uhtain a 

declaratory judgment of preclcarancc under 
Section 5 of the Voling RighL~ Act plain­
tiffs must demonstrate that lht· voting pro­
cedure l'h,ingt· did not violate section 2 of 
the Act. 

Movants represent that the)· would enter 
the ca.~e subject to all outstanding orders, 
that they do not seek to reop1•11 ,liscovery, 
and that in making a factual record without 
delaying the trial, they would rel)· princi­
pally upon an opportunity lo examine and 
cross-examine witnesses called hy others, 
and not attempt to call any other "'itnesses, 
except by leave of court if special circum­
stances arise. 

Plaintiffs oppose· the motion to intervene 
as untimely, and urge that, if it is granted, 
movants' participation should l,e limited to 
the filing or a post-trial memorandum. 
Plaintiffs object to movant.s' failure to seek 
to intervene until the close of discovery and 
on the eve of argument on motions for 
summary judgment. Plainliffa claim preju­
dice in that they would have conducted 
their discovery and prepared and evaluated 
their case differently if the movants had 
heen r,arlies earlier. For exam11le, plain­
tiffs say they would have conducted more 
extensive discovery had they known that 
Section 2 woul,I be al issue. Plaintiffs em­
phasire the time essence here hecause there 
have heen no local elections in Sumter 
County for six years, pending resolution of 
this controversy. In addition lo Lhe dirri­
culty of confronting a Section 2 issue with­
out discovery, plaintiffs urge that movants' 
intervention woul<I necessarily make the tri­
al longer, and more complicated and, for 
plaintiffs at least, more expensive. See 
Plaintiffs' Memorandum in Response lo Pe­
tition for Leave lo Intervene (Dec. 13, 
1982). 

Movants rely on a long line of cases in 
which this C.ourt has routinely allowed in­
tervention by persons situated similarly lo 
movants,2 and point lo al least one other 

2. Bu.<btt v. Smith. C.A. No 82 0665 (D.D.C.) 
(order allowing interventio11 March 22. 1982): 

( 

I 
I 

l'Ol'NTY ('Ol'!\1'11, OF ~nlTEI< 1·1tr\Tl , fi!J7 

1·;1-,, 111 \\ h1d1 rnt, ·n , · r111r-. ,u11t 111,1 1 ti , I 11:1 

,·d Stalt·:-.. f11,tdt · th, · nfll_\ ~lrJ..'tU11, · rit '"' th, If 

pus1twn III th1 · Supt,·mt· l uurl , ·,c_, ,,( 
Lockhart ,·. c ·,111, ,,I .'ir:,11•.,. 1 • S 
·- , l03 S.Ct. !J!Jt-, 7-1 L.Ed .id X6:1 ll!IH:.!J 
Mnreover, they cik authority that i11!,•r-
1 enlion should he allowed, even when• 
th1• United States' interest is apparently 
parallel , upon a "minimal" showing that the 
I :niled States' representation of the puhlic 
interest as it views that interest "may" not 
adcc1uatcly represent the movants' legiti­
mate interest. Sec Trbo,·ich ,.. United 
Mine Workers, 404 U.S. 528, 538 · 3!1 and n. 
JO. 92 S.Ct. 630, 636 and n. 10, 30 L.Ed.2d 
686 (1972). 

fl) We are Jiersuaded that, on balance, 
movanls should be allowed lo intervene on , 
a limited basis. Although movanL~ filed 
relatively late, they moveil less than a 
month after defendants' abandoned the 
Section 2 issue. Sec Liddell , •. Caldwell, 546 
F.2d 768 (8th Cir.1977). Plaintirrs have not 
!'xplained why the discovery they comlucted 
hefore October 27, 1982, (when the defend­
ants' Section 2 argument was al issue) did 
not prepare them lo deal with that issue. 
Movants do not seek discovery or lo relili- · 
gale old issues, but only to participate pro­
spectively, and to assure a ,·igorous re­
sponse lo J1laintiffs' claim. See Natura/ 
Resources Defense Council v. Costle, 561 
F.2d 904 (D.C.Cir.1977). Their local 11er­
spective on the current and historical fact~ 
al issue could be enlightening to us. Final­
ly, we are confident that we can effectively 
limit movants' cross-examination 11ml other 
potentially lime-consuming activities in the 
same way that we intend io control the 
presentations of the parties themselves so 
as lo minimize the burden, on them as well 
as on the Court, which unfettered interven­
tion might otherwise entail. 

Cit.vof Pnn Arthur, Texas v. United States, 517 
F.Supp !187, 991 n. 2 (D.D.C.1981), prob. jurls. 
noted 455 U.S 917, 102 S.Ct. 1272, 71 L.Ed.2d 
457 (1982); Cil.v of Richmond, Va . v. United 
States, 376 F.Supp. 1344. 1349 n. 23 (D.D.C. 
1974), rt>manded on other grounds, 422 U.S. 
358, 95 S.Ct . 2296. 45 L.Ed.2d 245 ( 1975); Bi,er 
" · United Stales. 374 F.Supp. 363. 367 n. 5 
(D.D.C. 1974). rrmanded on other J?rounds. 425 
U.S. 130, 133 n. J. 96 S.Ct. 1357, 1360 n. 3, 47 

11 , -. 
. ,t .t'. 

,,, ,r \\ ,i t t" I'• r n . 11, , ! : . ;, . r ,. . • ,i • ,11 - , 

:-- 11 d, ·., irc . \ 'l 1th111 ll 11 1m111_ 1,r 1h1·1r pr1,l'o~t·tf 

1t1l«.."rn·nt1on and ~ud1 ottu·r l1m1ls a!-1 lht! 

l'ourl m:,.1 set. Wt· 111a1· or may no! ht, 

rc,,uircd to il1•1·i1h· the &·ction :! issue, but 
Wt· will lie 1.c·U.cr al,le to ,teal with ii if we 
h:1ve 1·vi1lenee than if lht· argumcnl were 
before us only in the ahstract. 

In passing the Voting Rights Act Amend­
ments of l!J82, l'ul,.L. No. 97 -205, 9G Stat. 
131 1:15 (June 3!1, 1982), Congress amended 
Section 2 of the Voting Rights Act, 42 
U.S.C. § 1973, to read as follows : 

SEC. 2. (a) No voting qualification or 
prere11uisik to voling or standard, prac­
tice, or procedure shall be imposed or 
applied by any State or political subdivi­
sion in a manner which results in a denial 
or aloriilgement of the righ l of any citizen 
of the United Stales to vote on account 
of race or color, or in contravention of the 
guarantees set forth in scction 4(f)(2), as 
~rovided in subsection (b). 

(h) A violation of sulosection (a) is estab­
lishL~I if, based on th,· totality of circum­
stances, it is shown thal lhe political 
f'ro1·csses leading to nomi11alion or elec­
tion in the State or political subdivision 
are not equally open lo participation by 
mcmhers of a class of ,·itizens protcclcd 
hy suli~e,·tion la) in that it., members 
have lcs~ opporlun,ty than other mem­
locrs of lhe 1•l1•ctorate lo participate in the 
political pr11ces~ and to elect represenla­
liv,•s of their choice. The extent to which 
memhers of a protected class have been 
elected lo office in the Stale or political 
subdivision is one circumstance which 
may be considered: Pmvided, Thal noth­
ing in this section establishes a right to 

L.Ed.2d G29 (1976): 01.1· n( Petersburg. Va. 1·. 

ll1111ed Stalt's. 354 F Supp. IU21, 1024 (D.D.C. 
1!172). afro. 410 U.S. !162. 93 s c1. 1441, 35 
L Ed.2d 69~ & suh nmu Diamond ,. Um1ed 
States. 112 U.S. 901. 9J S.Ct 2290. :tr. L.E:d .2d 
967 ( l!173); New \ 'ork Slate , •. Un11N1 Slales. 
65 F.R.D. 10. 12 (D.D.C. 1!174); si,e also Trbn-
11ch , ·. llmtrd Mmr Workrr.<. 404 U.S. 528. 92 
S.Cl. 630. 30 L Ed 2d 686 ( 1972). 
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ha\·e meml,er.; of a prolecle(I class elected 
• in numhers equal lo their proportion in 

, the population. 

96 St.at. at 134. The Senate Report on the 
1982 Amendments slated that: "In light of 
the amendment lo section 2, it is intended 
that a section 5 objection also follow if a 
new ,·oting procedure itself so discriminates 
as to violate section 2." S.Rep. No. 97--417, 
97th Cong., 2nd Sess. (May 25, 1982) al 12 n. 
31, reprinted in 1982 U.S.Code Cong. & Ad. 
News 177, 189 n. 31. In a Reply Brief to 
the Supreme Court in City of Lockhart v. 
United States & Cano, No. 81-802 (Oct. 
1982) (filed by defendants in this action 
together with their Amended Memorandum 
on October 27, 1982), the United States 
noted the importance and complexity of the 
impact of the 1982 amendment of Section 2 

' on a Sect:on 5 case: "Whether . . . the 
'result.&' standard of Section 2 can properl}• 
be imported into Section 5 presents a com­
plex issue which can be decided only after a 
comprehensive assessment of the statutory 
scheme and legislative history." Id. at 4. 
The United States also represented that 
"[l]hal inquiry should be performed in the 
first instance by (a] district court." Id. 

In order to best address the issue, as 
preserved by the intervenors, but not delay 
resolution of the primary subject of this 
action which has precluded County Council 
elections in Sumter County for at least four 
years, the Court will allow intervenors to 
preserve the issue, cross-examine witnesses 
and rebut evidence on it adduced by plain­
tiffs. 

An acoompanying Order will grant inler­
venors' motion. A separate accompanying 
Order will set a pretrial briefing schedule 
with the expectation that the parties (in­
cluding defendants if they wish) may in­
clude in those briefs argument regarding 
the legal issue! and an outline of the evi­
denoe which will be developed to resolve the 
Section 2 issue originally raised by defend­
ants and now preserved by intervenors (in­
cluding an estimate of any additional court­
room time required to adduce such evi­
dence). 

MEMORANfllJM O~ SI.JMMAltY 
JUDGMENT 

The County Council of Sumler County, 
South Carolina (Sumter County), aml two 
Sumter f,0unty officials hrought this action 
against the United States pursuant lo sec­
tion 5 of the Voting Rights Act of 1965, as 
amenilcd, 42 U.S.C. § 1973c ("the Act"). 
They have also invoked the Ninth, Tenth, 
Fourteenth and Fifteenth Amendments of 
the United States Constitution. Their 
amended complaint seeks declaratory judg­
ment, implemented by an injunction, that 
an at-large method of electing the Sumter 
County Council is not subject to preclear­
ance by the Attorney General of the United 
States under Section 5 of the Voting Rights 
Act of 1965; that if such preclearance is 
required, the Attorney General has already 
given it; and that, in any event, the at­
large method at issue does not have the 
purpose or effect of denying or abridging 
the right to vole on account of race, color, 
or previous condition of servitude. In 1978, 
the two individual plaintiffs and other qual­
ified electors of Sumter County voted in 
favor of the at-large method of election in a 
referendum. Plaintiffs now also seek de­
claratory and injunctive relief to protect 
the rights of the qualified electors of Sum­
ter County to vote for the at-large method 
of election for County Council in a referen­
dum, and lo have the voles counted in the 
at-large elections which they advocate. Fi­
nally, they challenge as inappropriale and, 
therefore, unconstitutional, Congress's 1982 
extension of the Act as applied to Sumter 
County. 

• ' Defendants, who are the United States, 
its Attorney General and its Assistant At­
torney General for Civil Rights, have moved 
lo dismiss and for summary judgment on 
six of the seven counts in the complaint. 
Plaintiffs have filed cross-motions for sum­
mary judgment, including a motion for par­
tial summary judgment on Count Ill, the 
count on which defendants believe a trial is 
required. Meanwhile, when defendants re­
treated from an earlier contention concern­
ing the interrelation between Sections 2 

( 
COlJNTY C'OlJNC"IL OF SI JMTER ("Ol'NTl , . lJNJTf ).· ,,·;-·, '8 699 

( II" a'\ 555 t .~Upp. 69-1 (l!tHJI ~ :'J 
;, r1t l .', of tlll' \"otrn,: f<,,L'hh .-\d.' ._ ,., ,.u ,~,, ~ ... pr;,,_ pi;~ ·;11,,I 1!•71 ,'._t11r1 l!r;;, _ Suuth 
I h1 ·k s \'nlt·r , 11f Sumh·r ( 1111nt _\ 11111,, ·d lor 

I, .1vc lo lllll' n l'fll' <lf1d l•• \a~t · a l11rnt, ·d r11I, 

ir, I hl· pmrt·l·<l111K, hl'nn·furth 

,\II of thest motion, havp lwe11 full~ 
l,ridcd, and all l'Xcept the motion to inl<·r­
n •ne have been argued lo Lhis threl·-juilge 
t·,,urt. For reasons more fully staled lidow, 
lhe Court in an accompanying Orcler will 
cl('ny tlie defcnilant.~• motion lo dismiss ancl 
the plaintiffs' motion for summary jmlg­
m1ml, and grant clefendanls' motions for 
summary judgment, thereby leaving for tri­
al Count Ill in its entirety. The motion for 
limited intervention is the suhjt'Cl of a sepa­
rate Memorarnlum and Order issued today. 

This case is a sequel to litigation which 
t·ulminated in the decision of th1: Supreme 
Court in Blanding ~·- l>uBose, 454 U.S. 393, 
102 S.Cl. 715, 70 L.Ed.2d 576 (1982) (per 
ruriam) re,·g, 509 F.Supp. 1334 (D.S.C. 
1981). A brief account of that case will set 
the stage for this one.2 

In Blanding, a number of citizens of Sum­
ler County sought lo enjoin at-large elct·­
tions for Sumler County's County Council 
in 1978. In 1967, the South Carolina Gene,,:· 
al Assembly passed Act No. 371, placing 
governmental powers for Sumter County in 
a County· Council, whose member.; were lo 
lit• elected at-large from the County. Ry 
oversight, plaintiffs allege, Act No. 371 was 
not submitted to the U.S. Attorney General 
for preclearance pursuant to the Voting 
Rights Act, and al-large Counly Council 
elections were held in Sumter County in 

I. Compare Memorandum of lht' Unitrd •:~11es 
in Opposition to Plamtifls' Motion for Summa­
ry Jud~ment (Oct. 18, 1982) at 17-19 with an 
Amendt'd Memorandum (Qcl. 27, 1982) al 17. 

2. Blanding had bttn consolidated in 1hr thrtt• 
Judge D1s1ricl Court in South Carolina with 
anothf'r action mvolving the samf.' subject mat­
ter as B/and111,: and rhe same parties as in the 
case now at hand. s.,,. United States , •. Count_,. 
Council of Sumter Count}·, No. 78--883 (D.S.C.); 
Exs. A. 8 & C to Defendants· Motion for Sum­
mary Judgment (Oct. I, 19112). The govern­
ment's appeal lo the Supreme Court e,idently 
was not perfected. 

, •• rri111 !1 ,I I.,,, .. . .... ,, ,• I I ,I' • ., , I ' ' • 1,!u·, 

1, , ,, ·it, ! ,, _. r• I• r, r,,Ju11, ,,11, .. : In • .,lt, ·r 

nalt· form -. ,,f l,w;il ~~11 \ 1·r11r111 nl cofll,11J1t•d 

in the stalull'. and l11 ,kcuf<- 111 lhl· rdercn­

dum whether tht· county governors would 
he c-lecled from sinl(le-memhcr districts or 
at-large. Thl· Act specifically provi(lcd that 
if Sumter County hclil no referendum, the 
council-administrator system derived from 
Al'l Nu. 371 in 1968 would remain in place. 
Section 4 !I lU(h). The Home Rule Act of 
1975 was suhmi\led t9 the U.S. Attorney 
General for preclearance; he interJ>osed no 
ohjection al that time, hut "he indicated 
that the out.comes of Homt• Rule Act refer­
enda or assignments of forms of govern­
ment under the Act would he sul,jecl to 
preclearance." 454 U.S. at 396, 102 S.Ct. al 
716.• Thcreafler, Sumter County held no 
reforendum and hy assignment the council­
a,lministrator syslem was elected at-large. 
In 1!176. Sumter County submitted for pre­
clearance Act No. 371 of 1967 amt the Coun­
ty Ordinance implementing that Act on au­
thority of the Home Rule Act. The Attor­
ney General inlerJNJSed no ohjection to the 
cou11,il-ailministrator form, but "made a 
timely ohjeclion to the' at-large method of 
ell."<'tion of the Council." 454 U.S. al 396, 
102 S.Ct. al 717. Private 11arties in Sumter 
County then instituted suit, and on June 21, 
1978, the sche(luled at-large elections for 
County Council were enjoined hy a District 
Court in Blandin,: ,·. DuBose, No. 78-883 
(D.S.C. June 22. 1978) (Defendants' Ex. C). 
In November 1978, the County went ahead 

3. Upon apphcalion by 1hr plaintirfs in Bland-
ing. th.- South Carulma Dtsrnct Court enioined 
the at-large elections sche J,:!ed m 1978. see 
Defendants· Motion for Summary Judl?menl 
(Oct. I. 1982). Ex . C, and County Council elec­
lmns eovidentl~- havt" not been held in Sumter 
County smce that lime. 

4. The U.S A\tornf'y Gent>ral"s leller of August 
28. 1975. to !he South Carolina Attorney Gene!'• 
al with resr,,,cl lo the llomt· Rule Act had 
statt"t.l that such an ··assil?Jlmt'nl of such forms 
of t!overnmen1 also constitutes a chan,:, which 
is subjf'Cl 10 preclearance requirem~nls of 1hr 
Volin,: R1~h1s Act of 1965." Plainuffs· Mouon 
lor Summary Jud,:menl (Oct 4. 1982) Ex . Q 
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with a plannl•«I referendum, and a majority 
of voters in Sumter County approved an 
at-large method of election for County 
Council, despite the Attorney General's 
1976 objet'tion. 

In 1981, the defendants in Blandin,r, in­
cluding E.M. DuBose, one of the plaintiffs 
here, won a declaratory judgment from a 
three-judge District Court in South Caroli­
na that the County had obtained preclear­
ance . from the Attorney General for at­
large elections in June 1979, when the 
County had sent a letter lo him reporting 
that the 1978 refell?ndum had approved at­
large council elections for Sumler County, 
and the Attorney General had failed to 
respond until September of that year, more 
than 60 days after receiving the letter. The 
District Court stated that the 19T8 county 
referendum had approved an election meth­
od different from that in eCCect on Novem­
ber 1, 1964, and that the 1979 letter report­
ing its results was a request for preclear­
ance. The District Court concluded that 
~he Attorney General's failure to respond 
within 60 days as required by the Act con­
stituted preclearance of the change by de­
fault. 509 F.Supp. at 1336-37. On appeal, 
the Supreme Court reversed, holding that 
the 1979 letter had been a request for re­
consideration of the Attorney General's 
1976 refusal to preclear the change, and 
was thus not subject to the 60-day require­
ment. Blanding v. DuBose, 454 U.S. at 
399-401, 102 S.Ct. at 719. 

Having failed to persuade the Attorney 
General to reconsider his 1976 refusal or to 
persuade the Supreme Court that the At­
torney General had precleared the at-large 
method by default in 1979, plaintiffs now 
invoke the alternate remedy available to 
them under Section 5: seeking a declarato­
ry judgment from this Court that the at­
large election method of electing the coun­
ty's governing body authorized for Sumter 
County by the General Assembly and the 
1978 oounty referendum is not a ''practice, 
or procedure with respect to voting differ­
ent from that in force or effect on Novem-

5. Comp,rP Unitl'<l St•ti,s v. County Council of 
Ch•rl~lon Counr,v, South C.rolin•. 473 f.Supp. 

her 1. 1964," or if it is, that it t·ilhl·r ha~ 
been preclcare,I or "does not have thl' pur­
pose and will not ha\·e the effect of denying 
or abridging tht• right to \'Ole on account of 
race or color," within the meaning of Sec­
lion 5 of the Voting Rights Act of 1965. 42 
U.S.C. § 1973c. The complaint is in seven 
counts. We address them in order. 

A 
Count I alleges that the al-large method 

of election did not establish a "11ractice or 
procedure with respect lo voting (in Sumler 
County) different from that in force or 
eCCect on November 1, 1964," 42 U.S.C. 
§ 1973c, and that it is therefore not subject 
to the requirements of the Voting Rights 
Act. Plaintiffs allege that before that date 
and until about 1968, the Sumter County 
Board of Commissioners, the local -forerun­
ners of the County Council, acted as a min­
isterial body only. It is a fact that that 
Board was appointed by the Governor of 
South Carolina on the recommendation of 
the Sumter County delegation to the South 
Carolina General Assembly. The le~slative 
functions contemplated now for the County 
Council were allegedly performed prior lo 
1968 by the State Legislature which enact­
ed local Sumter County bills on the recom­
mendation of the Sumter County delega­
tion. The plaintiffs' theory is that before 
November 1, 1964, the Sumter County clele­
gation was the de facto governing body of 
Sumter County, and was elected al-large, 
and now the County Council woulcl be the 
governing body ancl it would also ~ elected 
al-large. Since each body was or is to be 
,elected at-large, plaintiffs argue that func­
tionally there has been no method or elec­
tion change that requires preclearance ei­
ther by the Attorney General or this Court. 

PlaintiCCs' argument, although facile, 
simply ignores the Governor's de jure power 
before November 1, 1964, to appoint the 
county's governing body,5 the Governor's de 
jure power lo veto legislation (including 
local bills for Sumter and other counties) 
and the de jure power of the entire General 

641 (D.S.C.1979). where the pre -1964 County 
Commission was elected at-large . 

( 

.. 
I 

--
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Assemhfy to enact local laws for Sumter County, an,! th.ht ~.,.-Al)' Commissioners 
County different from those recommemled Wl'rl' uniformly m,·rt· ministerial aj!'ents of 
hy the Sumler County delegation. The thl' delegation. Uut th1 · laws of 1967 and 
plaintiffs' argument also ignores the legal l!J7f, whi,·h diminatt.,d the iej!'al powers of 
fact that the Governor aml the majority of th,· G1l\'ernor an,t th,· (ieneraf Asscmhfy, 
the legislators who ha,f the actual aml legal 11(•rsons elect.cd hy \'oters ouL~itle of Sumwr 
powers to govern Sumler County were not County, over local affairs and vested it ex­
elected at-large by the voters of Sumter elusively in a County Council elected at­
County; they were elecle1l by the voters of large hy Sumter County voters is too vast ·a 
the entire State of South Carolina. It may chan~t• to ignore. As 1,lainliffs' counsel 
be that their legal powers were suhjecl, hy conct•tletl al oral argument a de jure change 
some diplomatic arrangements and customs, as well as a de facto change in voting 
to the political power of the Sumter County requires preclearance under the Act. Hear­
delegation which, in turn, had legal JKIWers ing Transcript (Nov. 29, 1982) al 17-18.1 

over the local affairs of other counties. We note that both the District Court and 
But, at the very least, legal authority over the Supreme Court in Blanding v. DuBo~e 
the local affairs and choice of Commission- staled that the Home Rule Act of 1975 
ers of Somter County was shared between (which implemented Act No. 371 of 1967) 
the Governor (elected statewide), the Gen- changed the voling method involved in the 
eral Assembly (elected from all counties, selection of supervisors in Sumter County. 
only one of which was Sumter), and the 454 U.S. at 395, 102 S.Cl. al 716 ("this 
County Commissioners (ap1K1inted by the change"), 399, 102 S.Ct. al 718 ("change to 
Governor and confirmed by the General As- al-large County Council elections"); B/and­
sembly on recommendation of the Sumter ing v. DuBose, No. 78-764, mem. op. at 1 
County delegation). (D.S.C. June 22, 19781 (Defendant's Ex. C) 

In 1967, the General Assembly passed Act ("The record in these cases establishes con­
No. 371 (later implemented by the Home elusively that in 1967 the procedure for 
Rule Act of 1975). By vesting the local electing members of the County Council for 
County Council with all local legislative Sumter County, South Carolina, was 
powers and making it locally efecl.l.-d, A,a1. changed hy statute"). Without regard as to 
No. 371 stripped away the legal power whether the change was good or bad for the 
theretofore vested in the Governor, the people of Sumter County, or for the advan­
General Assembly and the Sumler County tagc or di~advantage of any racial or other 
delegation over local Sumler County af- group there, we are persuaded as a matter 
fairs. It eliminated the power of South of law that the institution of at-large elec­
Carolina voters outside Sumter County over lions for the unfettered Sumler County 
that County's local aCCairs. The 1967 law local government re11uired preclearance. 
released the locally chosen County Commis- Plaintiffs inviw our attention to an opin­
sioner., from those actual and legal re- ion of the Supreme Court of South Carolina 
straints, and from out-of-county voter in- holding that, under the South Carolina 
nuences, and vested in them all these legal Stale Constilutinu in place on November 1, 
powers, subject only to the will of the vot- 1964, the General Assembly enacted "many 
ers of Sumter County, Yoting al-large. local laws" so that "for all practical pur-

(2, 3) It may be that plaintiffs could poses the county government was controlled 
prove at trial their proffer that the Gover- by the Acts of the General Assembly" and 
nor and the General Assembly universally "the General Assembly was the governing 
deferred (without any trade-oCCs) from 1895 body of the respective counties." Duncan 
until 1968 to the Sumter County delegation v. York County, 267 S.C. 327, 334, 228 
with respect to the governance of Sumter S.E.2d 92, 95 (1976). The Supreme Court of 

I. JUDGE BORK: .. , ll)s it .-nough to trigger MR. BEU.: As I understand tht- case. it's 
Stction V that there was a d,· 1ure change' either a di, Jure chJnK• or a factual change. 
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South Carolina noted that "it is common 
knowledge that onl)· legislative tlclcJ!alions 
from the counties affrrtctl conccrne,I them­
selves with local bills." Thu~. "(i)n addition 
lo being stale legislators, members of the 
Senate and or the House were effectually 
the county legislature and go,erning 
hoard." Id. The foregoing statement of 
local law does not alter the fact that during 
all the years prior lo 1961 the de facto 
power or the county delegation with respect 
to local legislation was subject to the de 
jure power of the entire General As:;embly 
and the Governor, just as its de facto power 
over appointments lo the local Board of 
Commissioners was subject to the de jure 
power of the Governor. This~de jure 
scheme was unarguably altered by the 1967 
and 1975 statutes, and constitutes a change 
cognizable under Section 5 of the Act.1 Ac­
conJ Char;wn County (Georgia) Board of 
Ed. v. United States, No. 78---0564 (D.D.C. 
July 27, 1978) Horry County (South Caroli­
na) v. United States, 449 F.Supp. 990 al 995 
(D.D.C.1978). 

Defendants urge us to preclude plaintiffs 
from litigating the question of " 'hether 
there was a change in voting methods re­
quiring preclearance because they raised (or 
could have raised) and lost that contention 
in the District Court proceedings which cul­
minated in the Supreme Court"s decision in 
Blanding v. DuBose, supra. The undisput­
ed r acts or the shirt of power from the 
Governor and the General Assembly lo the 
new County Council require a ruling for 
defendants on lhe merits of Count I with­
out' resort to the technicalities of collateral 
estoppel. 

B 
Count II of the complaint, on which both 

parties ,eek summary judgment, alleges 
that the at-large method or election for 
Sumter County Council was precleared by 
the Attorney General's failure to object to 
two stalule8 (Act No. 1339 of 1968 and the 

7. This resolution of the issue makes it unneces­
sary for us to reach the, factual dispute as to 
whether the County Board of Commissioners 
appointed by the Governor (on recommenda­
tion of the County delegation) as of November 

Home Rult: Act of 197iil rclatini:- lo al-lari:-e 
cll'l'lions for the Sumler County gon,rning 
hotly. Umlisputcd facts show that plain­
tiffs' preclearance claim is without merit. 
These undisputed facts are that in 1967, Bill 
t-.o. 371 estahlished the seven-member Sum­
ter County f-0mmission, elected at-large. 
1967 South Carolina Act No. 371. In 1968, 
Bill No. 1339 made a modest amendment lo 
Act No. 371: it gave the Commission power 
lo decide · for itself which members would 
serve four year terms and which would 
serve two year terms, instead of directly 
specifying which members would so serve. 
Act No. 1339 did not affect the at-large 
method of election set forth in Act No. 371, 
and by itself the amendment might well not 
be a change in voting procedures requiring 
preclearance. For reasons which plaintiffs 
do not entirely explain, the South Carolina 
Attorney General did not submit Act No. 
371 of 1967 to the Attorney General of the 
United Stales for preclearance, despite its 
broad-ranging effect on the organic rela­
tionship between the Stale Governor, the 
General Assembly, and the government of 
Sumler County. See pp. 700- 701, supra. 
On July 29, 1!168, an Assistant State 
Attorney General submitted lo the U.S. 
Attorney General co11ies of seven acts passed 
by lhl' General Assembly in its 1968 session; 
onl' of the seven was Act No. 1339. 

(4, 5] The U.S. Attorney General pre­
cleared neither of these Acts. Act No. 311 
was not submitted to him. The letter that 
submitted Act No. 1339 did not request 
preclearance nor mention any voting 
changes. Defendants' Ex. B. Cf City of 
Rome v. United States, 446 U.S. 156, 169 n. 
6, 100 S.Cl. 1548, 1557 n. 6, 64 L.Ed.2d 119 
(1980). Nor did plaintiffs claim in lhe liti­
gation culminating in Blanding v. DuBose, 
lo which they were party, that the 1968 
transmitlal of Act No. 1339 had any pre­
clearance implications. Nevertheless, plain­
tiffs now claim that the Attorney General's 

I. 1964, was a cipher, as contended by plain­
tiffs, or uerc,sed join\ governing responsibility 
with the stat., legislativP delegation. as urged 
by def Pndants. 

'i 

( ' 
.r , !.;l 
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si ll'm·c ahout Bill :,,;., 1:::m cffcC"!t·,1 prt•· 
dearan<:<· of thl· ,·nllrt· at-lari:-t· elecliun sys­
tem. This l0 laim i, without ml'rit. As th,· 
Suprcm(• !'ourt rulc,I in i ·1!ite,I Swles "­
Ro:irrl of Commission!'~ of Sheffield, Ala., 
4:J5 U.S. 110, 98 S.Ct 965, 55 L.l•:.t.2d 148 
( 1978), a political sulwli\·ision must stale 
that il desires predcarance before it can 
claim 11rerlcaranct' hy silence. ltl. al 136--

38, 98 S.Ct. at 981. Thal ruling applies here 
aml re11uires summaf)· judgment for de­
fendants on plaintiffs' claim lhal the Allor­
ney General"s silence about Act No. 1339 of 
1968 precl,:ared an at-large election system 
for Sumter County. 

(6) The other prong of plaintiffs' pre­
clearance claim relai.es lo the Home Rule 
Act of 1975. 1975 S.C. Acts, No. 283, rodi­
fied as S.C. r.ode § 4-9-10 et seq. ( 1976 and 
Su11p.1980) (Plaintiffs' Ex. M). The 1975 
Home Rule Act implemented Act No. :J71 
and its counterparts ap1•licahle lo other 
South Carolina counties. See pp. 699--
700, :;u11ra. When the Home Ruic Act 
was submitted for preclearancc. the Attor­
ney General reserved his right lo ol,ject IM · 

any referenda or assigT1ment results ad­
hered lo by local counties pursuant to lhal 
Act. When Sumler County submitte,I the 
1967 Act No. 371 and its local ordinance 
implementing the Home Rule Act assign­
ment of al-large elections lo the Attorney 
General for predearance in 1976, he " made 
a timely ohjcction to the al-large method of 
election of the Council.'' Blanding , •. Du­
Bose, 454 U.S. al 396, 102 S.Ct. al 717. In 
1978, the Attorney General declined lo 
withdraw his objection lo at-large elections 
for the council even if the election method 
were approved by county referendum; 
nevertheless, in November 1978, a county 
referendum opted for the at-large election 
method originally contemplated by Act No. 
371. In Blanding, the Supreme Court held 
that a letter informing the Attorney Gener­
al of the referendum results was only a 
request for reconsideration of the Attorney 
General's 1976 objection, and that Sumler 
County's al-large method of election still 
had not been precleared. 

llt·spit,· th,· S,1pn ·111 ,· 1·.,11rl' , rullllj! 111 
/lia111/111J_! , /l11/lo.si ·. anti lht· l<·rm, of lht: 
:\ltonwy (il'rteral's lt.'llt•r uf AllJ!USl 28, 
)!Ii:\ se,· nol<• -1, .•llf'rn. plaintiffs 11ersist in 
conlellllini:- lhat the A tlnrnt•y (iencraf's "'at­
lt'mpl to rcs(•n·t· his rii:-hl lo reconsider 
the :,ssirnment lof forms of gtl\'ernment 
ar.d rm·lho,ls uf t'lt-clionj was ineffec­
ti,·t:." l'l.tinliffs" Mi,mora/lllum in Support 
of Motion for Summary Jmlgmcnl (Oct. 4, 
1!18:!), at _16. They conteml that the Home 
ltuli, Acl itself ,:stahlishetl the form of 
go,·(•rnmt:nl 'anti method of elertion for 
each South Carolina t·ounty, including Sum­
ler. A1-.-or•1ing ln plaintiffs, at that point, 
lh<: Attonu•y General was ohligated either 
lo ohjecl or to fore\'er holtl his peace. They 
rely UJHHI a stakmcnl of the South Carolina 
District Court ma,lc before the Supreme 
Court spoke in Bhimfing 1·. DuBose that the 
Attorney Gi,ncral was rl'quiretl lo pass on 
"all compom·nts" of the Home Rule Act 
suhmission al the lime of th,· submission; 
aml thal the suhs1.•11uent passage of "ado11-­
lin· ordinances merely implcmi,nted stat­
utes which hail hl•en pr<•1·iously precleared." 
Unile1/ St/lies 1·. n,u11l_1 C:ouncil of Charles­
Ion County. South C.rmlina, 473 F.Supp. 
6-11, 6-16 -47 (U.S.C.1979). Plaintiffs also 
rely UJH>n a District (-ourl's decision in 
Vnitt-d Slalcs \· . Georgia. C.A. No. C7&-
1531A {N.O.Ga.1977), :rff'cl. nl<'m., 436 U.S. 
941, 911 S.Ct. 2840, 56 1..F~l.2d 782 (1978). 
Sec Plaintiffs' l\lemoramlum in Suwort of 
Motion for Summary Jwlgment (Oct. 4, 
1982) at 16 17. Significantly. perhaps, this 
same October 4, 19H2 Memorandum of 
plaintiffs fails lo discuss or even cite the 
Supreme Court's 011inions in Blanding or 
Sheffield, supra. 

Defendants point out in response that 
when, in 1976, the Attorney General pre­
cleared the Home Rule Act, there was no 
way of knowing whether Sumler County 

• would hold a referendum or not, or whether 
a referendum if held would select a new 
form of government or method of election 
and, if it did, which form or method il 
would adopt. Defendants point to regula­
tions formulated hy the Attorney General 
for the administration of Section 5 which 
adopt the traditional, comrrton sense princi-
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pie that he mar refrain from reviewing 
voting changes prematurely. See 28 C.F.R. 
§ 51.7 (1975); cf. 28 C.F.R. § 51.20 (1982). 
So here, defendants urge, the Attorney 
General precleared the "ripe" provisions of 
the Home Rule Act that transferred certain 
legal powers of the Governor and the Gen­
eral Assembly lo local governments and 
created the right to hold referenda, while 
he reserved for future review those seque­
lae of the Home Rule Act which depended 
upon local decisions about whether to hold 
referenda and the results of those held.• 
Cl. United States v. Board of Commission­
ers o/ Sheffield, Ala., supra. 

From the foregoing we are satisfied, 
again without reference lo principles of col­
lateral estoppel, that the Supreme Court's 
precedent of Blanding i·. DuBose, Ole plain 
language of the Attorney General's letter 
of August 28, 1975, and ensuing events in 
Sumter County all combine lo require that 
we reject plaintiffs' claim that the Attorney 
General precleared at-large elections when 
he reviewed the Home Rule Act of 1975. 
An accompanying Order therefore grants 
summary judgment lo defendants on both 
issues raised by Count II or the complaint 

C 
In Count Ill of their complaint, plaintiffs 

assert that, even if the at-large method of 
election did represent change in method 
requiring preclearance, and, even if the 
change were not precleared by the Attorney 
General, it passes muster under Section 5 of 
the Voting Rights Act. More specifically, 
Count Ill alleges that the changes effected 
pursuant lo Act No. 371 and the Home.Ruh~ 
Act of 1975 as implemented by the 1978 
referendum, gave all Sumter County voters 
an opportunity lo elect the members of the 
county's governing body, "which opportuni-

11. Ignoring Charl~slon County (as did th• Su-
preme Court in 8l11nd1ng v. DuBost' ). delend­
anls distinguish VnilN Stales , •. Georgia. su­
pra. on the ground that the voling changes 
which the Atto~y General purported to re­
serve for review in that case were all in place 
when ht! reviewed Georgia's Home Rule Act. 
whereas the Sumter County changes on which 
the Attorney General reserved judgment were 
uncertain and yet to take eflect when he ruled 

ty no voler in Sumter C-0unty enjoyed on 
November I, 1964," Amencle,I Complaint 
(Aug. 23, 1982), ~ 39; augmented the ability 
of black voters lo participate in the political 
process and lo vote for their county's gov­
erning body "which was previously appoint­
ed by the Governor of South Carolina," id., 
1 40; does not abridge any right to vote on 
account of race, color, or otherwise; will 
riot lead to "retrogression" in the position 
of racial minorities with respect lo the ef. 
feclive exercise of their right to vote; and 
does not have the purpose or effect of dilut­
ing the voting strength of black voters in 
South Carolina. 

Plaintiffs move only for a partial summa­
ry judgment on Count Ill: that the 
"change" does not have the ef(ect of "deny­
ing or abridging the right to vole on 
ac:couril of race or color." 42 U.S.C. 1973c.• 
Plainti(fs contend that before and after the 
change black voters voted in the election 
for Sumter County's governing body: be­
fore the change the legislative delegation 
was the governing body and was elected 
al-large; after the change the County Com­
mission was the governing body and was 
also so elected. Secondly, plaintiffs support 
their motion with proffers of evidence that 
the "black community . .. did not object to 
the at-large method of election for mem­
bers of the Commission, but in fact wel­
comed the opportunity lo be ahle lo vole for 
members of the Commission." Plaintiffs' 
Memorandum (Oct. 4, 1982), su,.ra, at 23. 
Thirdly, plaintiffs urge that the pre-l!lf>l 
Board of Commissioners was appointed an,I 
no black had any role in appointing a mem­
ber ,of the Board, whereas the method al 
issue gives all voters, · black and while, a 
role in the process. Si nee I he black voters 
now have a right to vote for members of 
the County Commission which they did not 

on part of South Carolina Home Rule Act and 
reserved on other parts. Amended Memora11· 
dum of the Unitt'd States in Opposition 10 Sum· 
mary Judgment (Oct 27, 1982) at IJ • 14 This 
appears correct to the Court . 

9. Defendants make no cross-mot 10n with re· 
spect to Count Ill and contend a trial is neces· 
sary on that count as a whole. 

( 
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a11tl I "har/11111 1'1111111.1 /lu;m/ uf f;,/ , [ ·,.,,_ 
t•d Sw11•.,, 1·.,, . :'lio 7'1i or,6-1 (11 .ll.r.l!tii<l. 
lhal th,· mim,rit_r's ability to parliripalt• is 
actually inn..,asetl . 

Defrmlanls point out that plaintiffs 
would lcsl for rclrogrl'ssion hy com11aring 
th<' rolt· or 1,lal'k \'oler~ l,dnre l!16, with 
their rnlt• now, even though plaintiffs 
sought no pri·dearance in 1967 and the mat­
ter is onl.1· l"oming lo issue in l!l83. l>efl'ml­
ants conlcntl that retrogression must he 
leslt:tl hy examining how the ap1x>intivc 
system usc<l prior lo 1967 would operale 
tod/lJ as comparl'd lo how an at-large S)'S· 

• tern in 11lace t1Hla_r woultl operate. l>cfcnd­
anls refer us for guidance lo the Supreme 
Court's decision in City of Rome v. Unitt•d 
States, 446 l! .S. 156, 100 S.Ct. 1548, 64 
L.E,1.2d 119 (1980). There, as here, the 
local jurisdiction had delayed the prcclear­
ance 11rocess, in that case with res11ecl to 
several annexations to municipality of 
Rome, Georgia. The Su11reme Court en­
dorsed the procedure, once the case finally 
came to litigation, of responding "lo the 
realities of a situation as they exist al the 
lime of decision." City of Rome , •. Unitt."11" 
States, 472 F.Supp. 221, 247 (D.D.C.1979), 
a(('d., 446 U.S. 156, 186, 100 S.Ct. 1548, 
1566, 64 L.Etl.2d 119 ( 1980). 

(7) In traversing the plaintiffs' motion, 
defendants l'roffer deposition testimony 
from qualifit.'11 political historians and local 
South Carolina political figures that if an 
ap11ointive system were operative today al 
least two black persons would be serving on 

10. The Voling Righls Act Amendments or 1982. 
Pub.L. No. 97 205, 96 Stat. 131, amended Sec­
tion 2 of the Act to read·that 

No voting . . practice or procedure shall he 
imposed or apphed in a manner that 
results in a denial or abridgement or the right 

to vote. 
See 96 Stat . al I 34. The Senate Report on the 
1982 Amendments stated that by amending 
Section 2, " ii is intended that a section 5 objec• 
lion also follow ii a new voling procedure itsell 
so discriminates as to violate section 2." 
S.Rep. No 97 .,t 17, 97th Cong .. 2d Sess. (May 
25. 1982) at 12 n. JI, reprinted ar 1982 lJ.S. 
Code Cong. & Ad.News 177. 189 n. JI. De-

\h, , ·,1u111 _, • i-•1,, n1111f l11,,1rd ''' " n111n 

I t1 , tr1 fl•I\~ ,, , '. , \\, . 1:..•n , \\ ,t I; d, f, 11, t,u11 ~ 

;and ( ·,,., 11( fl' ,, ,,,, I h.11 \\, h11uld t ·11ri , ,d1·r a 

n1rflpan:-on 11( tru app11111t1\1 · anti at•laq!t' 

rnl'lho•i:-. 111 ll11 · n,nt,·,1 of llw pn·~t·nl. At·-
1·orili11J!l_1'. th,· 1kfl-111la111s · proffer raises an 
issuc ur fact al••ut rl'ln>J.."Tl"ssion which can­
not Ix· re ,olvetl without an e\"i1lent iary 
hl•arin,r. ' 

In a,ldition. ,lefrndants oriJ?inally <"on­
ll·nrlt•rl lhal ,·,·cri if the chanll'e from the 
appointi,·e melh01I which pre\"iousl)· obtain­
ed to th,·• current al-larj!t' system were not 
tlemnnstrahl.i; rt•trngressivt·, defendants are 
entilh•,I lo an opportunity lo show that the 
chanJ.!t•1I meth1MI is itself 1liscriminalory, 
and that plaintiff~ have the hurden of es­
tal,lishini: that th,• at-larg,• s_vstem ,toes not 
\'iolak St."{"\ion 2 of the Voting Rights Act.11 

Dt•femlants suhse11m·ntly have abandoned 
their contrnlinn that plaintiffs have an ol,li­
j!alion lo satisfy Section 2 rcquiremcnL~II 
lldendants preserve, however. the conten­
tion that, according to Heer, even if a 
rhange is not rel rugrcssivc, it may not be 
prcdcaretl if il "1hsniminales on the basis 
of race or t·olor so as lo violate the Conslilu­
lion." Beer 1·. Uniletl States. 42.5 U.S 130, 
141. !!G S.Ct. 1357, 1:11;:1, 47 L.Ed.2d 629 
(1976); see Busbee ,.. Smith, 549 F. 
Supp. 494 (l>.D.C.19821. Compare Memo­
ramlum of the United Slates in Opposition 
to Plaintiffs' Motion for Summary Judg­
ment (Oct. IK. 1!!!12) at 17 n. 7, "·ith Amend­
e,t Mt•moramlum of the United States in 
O11position to l'lainliffs' Motion for Sum­
mary Judgm('nl (Oct. 27, 1982) al 17. In 
support of their amended opposition argu­
ment that the new method is unconslitu-

lendant Unned States has argned in its R~ply 
Bnrl lo the Supreme Court m Cir.,· of I..Dckhart 
, •. Vmrf'd Stares & Cano. No. 81-802. (Oct. 
19821 that "lw)hether the ·results standard 
of St'ctmn 2 t:an proJ)f'rly be in1portf'd mto 
Sectmn 5" should ht• detrrmmed "'in th~ first 
msranct>" h\' a District Court Id. al 4 (fol~d in 
tins action !OJ!ether with Defendants' Amended 
Memorandum. Oct. 27. 1982). 

11. This ar~mnenl will ap1,ari-ntly be preserved, 
howt-ver, bv thr mlttrvenors m this action 
whose petition to mterve,"' is !(ranted today in 
a separate Memorandum and Order. 
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tionally discriminatory, defendants proffer 
substanliall~· the same e\·idcnce that they 
originally had proffered in support of their 
Section 2 argument: e.g., ex11ert testimony 
concerning the historical evidence of racial 
discrimination in South Carolina govern­
ments (including Sumler County's); the 
purpose and effect of the institution of an 
at-large voting system in Sumter County; 
alleged racial polarization of voling in the 
county; and difficulties encountered by 
blacks seeking political support in Sumler 
Count)· at-large, as distinguished from in 
single member districts. Defendants' 
Amended Memorandum, supra, at 19- 22. 
Defendants suggest that the retrogression, 
purpose and effect questions are inextrica­
bly intertwined, that decision on allof these 
issues should be postponed until after the 
trial on the merits, and that therefore plain­
tiffs' motion for partial summary judgment 
on retrogression should be denied. 

We agree that decision on all or these 
questions depends upon facts which should 
be developed at trial. Accordingly, we will 
follow the example of our colleagues in 
Busbee v. Smith, supra, to the extent of 
reserving resolution of these issues until 
after trial. In addition, a separate Order 
filed today will grant the motion to inter­
vene • filed by interested black voters of 
Sumter County thereby preserving the Sec­
tion 2 argument now raised by them and 
permitting them to cross-examinl· witnesses 
and possibly adduoe rebullal evidence. 

D 
(8, 9) C,ounl IV of the complaint alleges 

that the Attorney General will object to 
any method of election other than a single­
member district method, and that such a 
method would dilute the voting strength of 
black voters in Sumter County and deny 
and abridge their right to vote in violation 
of Sections 2 and 5 of the Voting Rights 
Act and the First and Fifteenth Amend­
ments of the C,onstitution. Cross-motions 
for summary judgment dispute whether we 
can, or should, anticipate in this proceeding 

12. ~f.,ndants state that plaintiffs have mis-
• statNI df!l.,ndants' true position on this issui,. 

the position that the . .\tturn,•y (;l'nl'ral 
would tak(•. ir 1n lall!r 111vali1lall· tht· at­
large election mt:th,HI at issul' here. As 
defendants IK,int out, however, we have no 
authority either lo rt•vie\\' , or to preview, 
decisions or the Attorney General under 
Section 5. IJefendants' Motion for Summa­
ry Judgment (Oct. 1, 19821 pJI. 8 -9, ~ 9; see 
Morris ,._ Gressette, 432 U.S 491, 97 S.Ct. 
2411, 53 L.&l.2d 506 (1977). Plaintiffs seek 
a declarator}· judgment in the nature of an 
advisory opinion with resJJecl to a matter 
over which we hav<' no jurisdiction. Even 
if the Attorney General's intention were as 
alleged,11 it is not within our power lo an­
ticipate or rule on it; this Court's role un­
der Section 5 of the Act is Lo examine the 
change de novo as an alternative to the 
Attorney General's decision regarding pre­
clearance. Accordingly, the accompanying 
Order will deny plaintiffs' motion for sum­
mary judgment on Count IV and grant 
defendants' motion thereon. 

E 
In Count V, plaintiffs claim that defend­

ants' refusal Lo preclear the method of elec­
tion for which the individual plaintiffs vot­
ed in the 1978 referendum denied and im­
paired their constitutional right to vote and 
the similar right of all of the other citizens 
who vote,! in the 1978 referendum for the 
at-large system, and effol"lively denied 
their rights to vole in schi,duled at-large 
elections pursuant to the Home Ruic Act. 
Plaintiffs invoke the First, Fifth, Ninth and 
Tenth Amendments, as well as Section 17 of 

, tht; y p~ing Rights Act. 

Again, in Count V, the plaintiffs are chal­
lenging the failure of the Allorney General 
to predear the al-large method of election 
for Sumler County. For reasons already 
stated, our role must be limited to de novo 
consideration or whether the method of 
election violates rights protected by the 
Voting Rights Act or the Constitution. We 
cannot sit in judgment here UJlon whether 
the Attorney General's refusal to preclear 
violated rights asserted by plaintiffs. See 

Ot,fendants· Motion for SLmmary Judi:menl 
COct . I, 1982). p. 9, 19. and Ex . D. 

( ~ 
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t,1111 .f • ..:•.ir , --. 1 ,1• l :--q•1· .. .. , • • : . , ,· ..... , 
dJ ()( " }'. t7 '- I l ' l.111i1 1fl • ,11', t111I, r.1 . 11, <1 I · r •• ;, •· •': 

ilfl! 1lt ·t l.ir,llnr~ J 11d~t11t · ri t ,1 lin11 t lti, 1 fj , t I 

on lht: m u f ch.-f(•fld a nb' n. f11 sal l o J!r;,111t 

St•dion-;, prl'dearart!'l' The ai·,·ompanymg­
Ortlcr will !!rant ,ltfentlants' motion for 
summary judgment on Count \' . 

F 
Count \'I is a rather 1101,1 demaml that 

this Court in effect 1n·errule decisions of the 
Supreme Court validating Congress's deci­
sion lo apply the Voting Hights Act to some 
Stales and not Lo others. Since this issue 
has heen resolved hy the Supr· .111,· Court, 
plaintiffs may be raising it here lo presen·c 
it for reconsideration by the Supreme Court 
upon apl'cal . Our accompanying Order 
granting •.he defendants' motion for sum.­
mary judgment on Count VI will accom­
plish this. See City of Rome 1·. [ 'nited 
States, 472 F.Supp. 221. 235 (D.D.C 1979), 
a(f'd., 446 U.S. 156, 180, 100 S.Cl. 15-18, 
1563, 64 L.Ed.2d 119 (1980); South Carolin.i 
v. Katzenbach, 38.1 U.S. 301, 324 28, 86 
S.Ct. 803, 1!16, 15 L.Ed.2d 769 ( 1!166). 

I!•--..: ..... , ,. ; ,, ,1,1 .'. ! •l.1, , ,: i! I ,,, ,111t lo :-,i1..- ­

l l<o l, 1,1, , .. r lh, :\rt \\lod, 111ad,· tht· :\,·t 
applit-ahlt- tu a stat,· or 1••ht1rnl sululiv1s1on 
only if less than hair of the slallis or sulxli-• 
\·ision's voting population was registered lo 

rntt• "" 1'0\cmhcr I, l!lti4 Plaintiffs' Op-
1Hisition to llt:fe111lant,;' Motion for Summa­
ry Juill!mcnl !Oct. 18, 1982) at r,1. Plain­
tiffs pruf{er without contradiction that 
whill' lcs.< than half of the voting popula­
tions of Sout'h Carolina and of Sumter 
County Wl·rc reg-istered to vote in 1964, on 
May 28. 1982. slightly more than half were 
reiristen•d. 'fhl·se circumstances, plaintiffs 
claim, 1listinl!uish thi, 1!182 extension as a1>­
plied to them from the circumstances relied 
upon in Soul/, Carolina , . liatzenhsch, su-
1,ra, lo uphnltl the I 964 Act. 

lkfcmlanls respond that voting Jlractices 
in Sumter County have not changed so re­
markably as lo justify this f-0urt's re-exam­
ination of the factual premise for Con­
g,-ess's th•cision lo inC:udc th«· county in the 
call•i.:nry of political enliti-,s embraced bY. 

G 
.,..,. the \'olini: Rights Act as amended. Indeed, 

1lcfemlanls point out that the Senate Judici­
ary Committee specifically mentioned Sum­
ter County as a jurisdiction which had not 
yet complied with Section 5 as it was enact­
ed in 1964. &(• S.Rep No. 97-417, 97th 
Cong., 2ml Scss., p. 14 (May 25, 1982), re­
prinll'fl at 1982 U.S.Cl)(lc Cong. & Ad.News 
177, 191. Obviously, the preclearance re­
q uiremcnb of the original act and its 1982 
amendment had a much larger purpose 
than Lo increase voter registration in a 
county like Sumler to more than 50 percent. 
We are not persuaded that the difference 
between the background circumstances 
which prevailed in Sumter County in 1964 
as related by plaintirrs in support of their 
motion and those obtaining today, justify 
our re-examination of the firm conclusions 
made by Congress in extending the Act,11 

(10) Count VII of the complaint chal­
lenges the constitutionality of the 1982 
amendments lo Section 5 of the Voling 
Hights Act of 1965 on the ground that 
Congress failed lo make current factual 
findings about the extent of voling regis­
tration in 1975 and 1982 comparable to the 
congressional findings made on this subject 
to justify the Voting Rights A~.l legislation 
enacted in 1965. With regard lo Congress's 
1975 extension or the Act, the Supreme 
Court has ruled that it w119 constitutionally 
accomplished. City of Rome v. United 
States, supra, 446 U.S. al 180, JOO S.Cl. al 
1563. Defendants maintain, in errect, that 
the voling discrimination that justified the 
1!165 Act has been eliminated, at least in 
South Carolina and in Sumter County, so 

13. We note thal both Houses of the 97th Con­
gress held hearings, produced exti,nsivi, re­
ports, and held l~ni:thy debates before deciding 
lo Uli,nd thr Act m 19112. Stt, e.g., S.Rep. No . 

97 417. 97th Cong .. 2d Sess. (May 25. 1982), 
repnnred in 1982 U.S.Code Cong. & Ad.News 
177-410; HR.Rep No. !17- 227. 9ith Cong . 1st 
Sess. (Sept 15. 1981 ); 128 Cong.Ri,c .. Nos. 
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an_d the Supreme C.Ourl in City of Rome and 
South Carolina 1·. Katzenbach, supra, in 
holding that the categories chosen by C.On­
gress were and are appropriate. Accord­
ingly, plaintiffs' motion for summary judg­
ment on Count Vil will be denied, and 
defendants' will be granted. This ruling is 
without prejudice lo reopening of the issue 
of the constitutionality of the 1982 amend­
ments by the plaintiffs or by the Court, sua 
sponte, if the proof al trial should require 
rec:onsideralion of this aspect of the case. 

w.._ ___ ~ 
O ~ IOJflUMIUSYSUM 

i" 

Dougla■ GATES, etc., Plaintiff, 

"· 
Michael MONTALBANO, Defendant. 

No. 82 C 1269. 

United States District Court, 
N.D. Illinois, E.D. 

Jan. 10, 1983. 

Suit was brnught by administrator of 
decedent's estate claiming that police offi­
cer's fatal shooting of decedent \·iolate,1 de­
cedent's constitutional rights. On urriccr's 
motion lo dismiss, the District Court, Sha­
dur, ·J ., 550 F.Supp. 81, found wrongful 
death claim was barred, and administrator 
moved for reconsideration. The District 
Court, Shadur, J., held that wrongful dealh 
claim arising out of fatal shooting of virtim 
by police officer was barred where it was 
not brought within two years as specified in 
Illinois Wrongful Death Act. 

Motion denied. 

74 -77 (daily eds June 14- 18, 1982) (Senatr); 
128 Cong.Rec. H3839- H3846 (daily rd. June 23, 
1982) & 127 Cong.Rec. H6938- H701 I (daily ed. 
Oct. 5, 1981) (House). 

I. As Opinion I pointed out, 550 f .Supp al 82, 
Adnumstrator Gatrs had not complied with the 
bnefmg schedule set by this Court on Montal-

Death =38 
Wron!!ful rlealh claim ansmg out of 

fatal shootini:- of "il'tim hy police officer 
was barred where it was not brouirht within 
two years as specified in Illinois Wrongful 
Death Act. lll.Re\•.Stat.1981, ch. 83, ,; 15. 

Janette C. Wilson, Wilson, Howard, P.C., 
Chicago, Ill., for JJlaintiff. 

William W. Kurnik, Judge, Kurnik & 
Knight, Ltd., Park Ridge, Ill., for defend­
ant. 

MEMORANDUM OPINION AND ORDER 

SHADUR, District Judge. 

Douglas Gates (" Administrator Gates"), 
Administrator of the Estate of Waymon 
Gates ("Gates"), initially sued several de­
fendants under 42 U.S.C. §§ 1983 amt 1985, 
claiming the fatal shooting of Gates by City 
of Dwight Police Officer Michael Montalba­
no ("Montalbano") was without probable 
cause and a violation of Gates's constitu­
tional rights. Aft.er the other defendants 
had been dismissed for other reasons, Mon­
talbano moved lo dismiss the complaint 
(filed soml' lhrel' years after the cause of 
action accrued) on limitations grounds. In 
G,1tes ,·. Mont.ilbano, 5f,0 F.Supp. 81 (N.D. 
111.1982) ("Opinion I") this Court dismissed 
the wrongful death claim of Gates's next of 
kin but denied ,lismissal as to Gates's own 
claim (which hail survived his ,teath and 
devolved upon Administrator Gates). 

Administrator Gales has now moved for 
reconsideration of Opinion l's dismissal of 
the wrongful death daim. 1 For the reasons 
stated in this memorandum opinion and or-

• de~,' his motion is denied. 

Opinion I 
Opinion I found Beard ,.. Robinson, 563 

F.2d 331, 334-38 (7th Cir.1977) dispositive 
as lo Gates's own civil rights claim. Beard 

bano's motion . so that the Court had to review 
the legal quesiions on its own. Apparent!)' 
neither J\..tontalbano's motion nor notice of the 
Court's order was rt'ceived by Admintstrator 
Gates's counsel. who had moved ofhc<'s since 
filing this action. 

., 
,. I 

I 
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tn11i.rht ~urh a rla1m l 1 t ,11n·1v"d f ;,111·-..\ 
,il-alh an.I f~J w,L, ,ul•J•TI In th, · .-.,1, hall 
r,n·-yt·ar l1r1t1l.tllon JH ' rlrnf 1, •, t.al,h :-- t1t ·d t,, 
111 lfr\' .St.al ,·h x;i, ~ lti ("S1 ·, ·t11111 lti"1 

r:ith..r than thl· tw11-y1•ar Jll'rio,1 ~,N·rif1l•d 
for analogous tort actions in Ill.He, .Stal. 
ch. 83, § 15.2 

As for the wrongful death claim, how­
ever, Opinion I conclmleJ failure to file the 
complaint within the two years specified in 
the Illinois Wrongful Death Act (the "Acl," 
Ill .Rev.Stat. ch. 70, §§ 1-2) was fatal. 
Opinion I reasoned (1) Illinois law made the 
two-year period a condition to the right to 
sue, rather than a mere statute of limita­
tions, and (2) that condition applied to a 
corresponding federal civil righl~ action he­
r.ause "Illinois law is not 'generally ... 
inhospitable lo survival of § 1983 actions.' 
Nor does application of the Wrongful Death 
Act have any 'independent adverse effect 
on the policies underlying § 1983.'" 550 
F.Supp. al 8.'3 (quoting Roberl~on r. Weg­
mann, 436 U.S. 584, 594, 98 S.Ct. 1991, 1997, 
56 L.F.<l.2d 554 ( 1978)). 

Reconsideration 1 

For the most part Administrator Gates's 
memorandum is a hodgepodge of unrelat­
ed-and irrelevant-Illinois case la"· deal-:­
ing with aspects of the Act other than its 
two-year condition on filing suit. Only one 
arguably relevant contention seems to 
emerge from the confusing presentation. 
It appears lo hinge on two propositions: 

1. One recent Illinois Supreme Court 
decision has departed (albeit for limited 

2. Bl'ard recognized (563 f .2d at 333 -3~) the 
survivability or. and the applicable lim1ta1ions 
period for, federal ci\'il rights actions tum on 
state law so long as it is "not incons1ste111 •.-·ith 
the Consltlution and laws of the United 
States," 42 U.S.C. § 1988. 

3. Montalbano did not movr for reconsideration 
or Opinion rs refusal tu dismiss Gates's own 
survived claim. Nonethele~s. in responding to 
Administrator Gates's current motion Montal­
bam, lakes issue with 1ha1 aspect of Opinion I, 
claiming that under Kem , •. Muscar,-1/o, 9 Ill. 
App.3d 738, 293 N.E.2d 6 (2d Dist.1973) a po­
lice offl~er IS not an "officer" within the mean­
ing ol Illinois' Survival /\ct . Suflice it to say 
that Bl'ard (563 f .2d al 334) for..-closes such 
relianc..- on Kenr as a maner of law, for it reads 

l'111n 1• ,,., ,1' 1! r :11. I ., .. • ' •• , ... -- ~ ., ., 

l1f1 11 1 .,~ l'IJ , • • : ' ·• .1 r ·, , • . : , f1 , • 1 th, 

, l.1t1Jl11n ,..,_. ,,, r .ilrwr 111.1• , .1 1 ·. , ,11.11 -.L;tt­

ult· of l11111l.1l111n:-. .'4.-, \\ ,i1,.,11 , II f' 
l/.1.sl f ·., . /11.- , ,:! Ill :!d ;1H, :!'.! 111 .)Jcc. 39-1, 
382 N .E.2d 78-1 I 1978).• 

2. In accordance with 8t'anl's rejec-· 
lion (f,6.1 F.2,1 al .'337) of "the often 
straim·rl process of characterizing civil 
rights claims as common law torts" for 
purposes of selecting a limitation period, 
dvil righ,L~ claims of wrongful death are 
also suhject t,1 Section 16's general five­
year limitatfon period and not the two­
year pl,riod im1,osed by the Acl itsetr. 

Bccaust· the argument clearly fails on its 
second premise, lhe first need not be ex­
plored. 

As BeanJ malle clear (56:J F.2d at 334), 
"lhe applicabll' limitations period is that 
which a court of the State where federal 
court sits would apply had the action been 
brought there." But in Beard no stale limi­
tations period was specifically applicable to 
the civil right.s claim at issue-a claim that, 
as Opinion I ·pointed out (550 F.Supp. at 82), 
was remarkably similar to the survived 
daim of Gates himself. Thus Beard hart lo 

choose between the two-year limitation pe­
riod for personal torts (applicable only by 
analogy) and Section 16's catchall five-year 
period (applicable by virtue of its residual 
nature).s Nut surprisingly policy considera­
tions (such a.s the greater severity of consti­
tutional rle11rivations vis-a-vis common law 
torts anrl lhe desirability of applying a uni-

Kenr and olher Illinois cases as makmg thr 
·•officer" quesuon one of fact . 

4. Admims1rator Galt"s 's memorandum serms to 
sugges\ at least some of Gates's ne~• ol k,n 
were mmors flhoui:h in this respect as in all 
others II ,s dif11cult to understand JUSI what is 
being ad\"ancedJ II so th..- 1977 amendment to 
Act § 2 (enacted in responst' to the fllmms 
Apprllate Court's opinion m "'i/bon. ht-fore its 
reversal hy the Supreme Court, would be di­
rectly applicable to claims on their behalf. 

5. In a broad sensP Section 16 was directly ap­
phcahle. for ii expressh· i:overns "all civil ac­
lmns not othf"nv1se proqdrd tor··--a rt'-suJual 
calt'J:0r)' dt'foned h,· \he rouns as ,-mbracing 
caust's of actmn cr•ared bv stalute Br.rd. 56.l 
F.ld at 335. • 




