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Congress' undcr.itanding uf the "law of 
nations" in 178~ 1, relevant to a considcrac 
lion of whether Congress, Ly enacting sec
tion 1350, intended Lo open the fe,leral 
courts lo the vin,lication of the violation of 
any right recognized hy international law. 
Examining- the meaning of the "law of na
tions" at the lime does not, ~onlrary Lu my 
colleague's charges, "avuitl the dictates of 
The Pil</Ut'le J/alwrw" ahil "limit the 'law 
of nations' to ils 18th l ' enlurr dt:finition ." 
Edwanls' op. at ~'9. The ,ul,~tauliv" rules 
of international !aw may e·volvc and per
hap!i ,·ourt:; Ill a\ appl., 1 llll :-.t · nv\',' rules, hut 
thal d1w~ fin\ ,ul,1· 1h,· 1,ndd1•m of tin.: l:xbt~ 
enl'c of a e;,u:-it· uf :1t·t1urL If plaintiffs \\.1 •re 

cxpfil'ltly pro\'idt·d with a t·ausc u( at:tiun t,v 
the IJw of nalion,. as it is curn,ntly 111111t ,;. 
stood, this court mil{ht --;ubjcct lo eonsider
ations of just1cial,1lily--be required l,y sec
tion l:J50 lo entertain th<:ir daims. Hut, as 
discusse·tl bdow, .,.,e infr:r pp. o lti -xl:!, 
internation;il law today doe·s not prm 1dc 
plaintiifs w1Lh a cause uf aruu11." 

Recoirnition of suits pn·wnlinl{ ,erwus 
problems nl inlt: r1't·rcnt•1.· with forl·1g-n n!la· 
lions WllUld rn11t'he:l with the pnmary J•ur
pose ui the adupuun uf th,· law ui' nations 
hy fr1kr:d law---tu 11rom11lt• Amerr<'a's 
pCc.u:ciul rt·lation~ with olht·r 11ati1111:-i . S,•c 
The 1-',·,kr:il ist :-.Ju. :,O tA. llan11!tun);, 'f'11t• 
f'c1/,·r.dis! :-lo. ,:l (A . lla1111llun). Jutl~e 
Edwards ,;1h::i thi::; ralio11al1.· ~,:s a rea~un fur 
reading- ~1.'.1.·t1u11 I:i:)o a~ rrt.-ating- a ,·ati:-.1.~ 11( 

action ior pri\·alc p,1n1t·:-. . Th•.· infen· 111.·1· 

frurn thal rat1tmalL' s1.•t•111:-, 10 111t· . lww1 •\·1·r, 

l(J run in pn:l·J~t:ly I hL• uppo~ilt· ,lin:1·1 10 11. 

Adjuditali<•ll of 1Uh.:'rtlallu11al di.~p11h·~ oi" 
thi~ sort in ft:dl' ral c1111rl :1 , di.,1u1t1.·:i ,,,,·r 
intcrn~1tiori:d viol1.·m·l.• 1H.'t·1irnn~ ahrtiad, 
would lie far mon• lihi•ly lfJ 1·xat.·1.·rk,te 11.: u
:,ion!; \Vllh olher naliou~ I ha11 to pro mute 
pearciul :rdatiuu;. 

Un,il·r lhe p11s,1l,l,· rncaniug ha\', : 
skcleht:tl. ~cl'liun 1:Jf, fJ'" t·1un · 111 funt.·t111n 

wnuid lie quite m,uh·st. u11ll· :-.:-. ,l nwdl·rn 
stalulc. I [t•aty. ur l'Xl't."llli\' t• :tg'H"t.'Jllt •IJl pro-

2-1. :-,..:, 11 J') llwl1 · .111\ llf ll llH ,uh,.,., th, · I.Kt 1h.11 

111 I l ,1• .l '. 1,1111·1, · I l.1l1.'11J .1 1 h\· , , 1111.1 .1 ... ·.u 111n1 ·• 
/Jll\,111' • . Ill .1· • •I ll'(Jtlll lu 1·\.hl .IJ,.11 , . 1-.,,• 
111 \1,1\,·d .1 l11,1n1h 1,f rtu- 1., ..... , , f 11.1t1tm,- ,,,t.· t· 

jlHl!'>ll" ll•,lt 11111 1"1 111.llllllllt· 1, 1\\ --,,• h11 ll II . Id 

( 

vidcd a private causl! of action for viola
tions of new international norms which tlo 
not lhemselvt.!s contemplate private en· 
forccment . Then, at·leasl, we would have a 
current political judgment about the role 
appropriate for courts in an area of ron
siderable international sensitivity. 

V. 

Whether current international law ilst.!lf 
gives a11pella11ts a cause nf aclion requires 
more extended tliscussHlll. ApJll'llants' 

. daim, in Count 11 of their complaint, is Lhat 
appcllces have cummiltcd Lite .. loris ofter
ror, lor\ure , hoslal(e-lakin~ and l{enoc1dc," 
Hricf for Appellants al ~J. in violation of 
various customary principles of internation
al law. Such principles become law hy vir
tue uf the "~eneral assent of civilizeJ· na
tions." The P.Jquew /fa/Jana. 175 U.S. at 
ti94, :W S.Ct. al :.'!!7. Unlike treaties and 
statutes, such law is not authorilalil'dy 
pronounceil hy 1•romulgation in. a wrillen 
1locunwnt hut musl he t'o11111I iu the ··,·us
loms and u:;ag-es of ,·i\'ilizcti naliuns" a.s 

c\'i,kncctl by the· worhs of ••junsls anti <'Olli· 

mcntalors." /,/ .. it -;-oo. ~o S.Ct. al :!!.I!): :-,••t• 

StaLUle of the lnt,·rualiunal I 'uurl uf Jus
tie·e. art. :l~. ;,!I :-;lat. ll)ii:i I l!H:,), T.S. ~"-

• ~HJ!\; llt.·statemcrJl ,,t I /11 : /•'11n•iJ.[n 1''-'Jauuns 
L,w of lh<' 1 ·,, ,r, ·t/ Sr.11,·., 1 l/, ·1·ised) §§ 1112. 
11!:l. al :!-I · :ix t'l\·nl. llrafl :-.lo. I, l!l!iill. 
( ' ot1.SL'l(lh.'fltl,\', , t11_,· t·au s,• of adion lllat 
rni~lit e.,1:-;!, l1h1 · 1h1· pn·n:-.t· llll•:lfllllg' of lhc 

,·u ,, \umary 1~n111·ir d, •:; lht:m:-.drc:;, musl he 

i11fvrr.t•1t from lht· ·,011n·e:... lli;1l a n· ~•vidcrit.:c 

uf and :a. llL'lllJll tu i'11nr:11lat1· lilt· lq.,:-al rule:,;. 
The ,listrrt·L nnrrt fuuwl. :i u,I appdlallls 
ha\.'t ' not argw·d lo Liu· ,·on1r;,ry, that rH,ne 
of llw 1locum,·11ts ;q,p .. ll:.111,; ha,·,, put furth 
a.s !':il aLinJ.{ th,· i11lcrll;1llunal lt•J!al prinl'lplcs 

un whi<'h till•\' rt•h· ,·xpn·ssl~ slate that rndi
\'iduab l'an hrillJ! ,11 it i11 111umcipal l'OUrls to 
,·nforn· lilt' .'.'!cJlt·1 ·1fit·d n~hls. St.•e !,17 
F S11pJt. al .-1 ,11..: -1~1. :\lot,·ov,•r, \\.'c han: 

hel.'11 pointl'd to not hi11g i11 l hl'1r lang-u~g-e, 

l11111,-! I t'l'Ul!IH/nl I lie I l)~til ,,1 JII l\':llt• l'lllun:l'

lllt°IJl I lt.H, .,-. '.\l tl lw :,ltowu, h nul UIII\Tr-,al -
1~ tnw t•I 11111 ·1r1.11ui11 , ll Ln.,, .,uc.J 1110:»1 p .. uun11.,,. 
I\' ,.., ttol 111 11· 111 1hr . 1rt·..i 111 wtud1 1t11!'> , ·!'(" 

I.db 

( 

TEl,-OHEN v. LIBYAN AIL\11 ltEl'IJ ULIC 8.17 
Che H 726 F.2d774 (19K-I) 

structure, or circumstances of promulgation 
that suggests that any uf those documents 
should Le reaol as implicitly declaring that 
an individual should he alile. lo sue in mu
nicipal courts to enforce the specified 
rights. In any evcnl, there is no ncetl to 
review those tlorumcnls anti their origins in 
further detail, for, as a general rule, inter
national law does not pruvi,le a 11rirnlc 
ri1:hL of action, anti an exception lo that 
rule woultl have lo he demonstrated hy 
clear cvi,lcncc that civilizctl nations had 
1:cncrally given their assent LO the•, ,,,,.t!p· 
Lion. Has,an, .suprn, ~ Hou.s . .1 .lnl I L. at 

~6--Z7. 
lnkrnatiunal law typi<'ally d,ws not au

thorize indivi,luab tu dmii<'ato: rii,:hts hy 
bringin~ actions in either int t: rnatiunal or 
municipal tribunals. " • Like a i,:erwral t rt•a
ty, the law of natiuns has hee n h,·ld not _10 

lie self-executing so as tn vest a pl:11nt1ff 
with intlivi,lual le~al rii.:lns.' " /Jn ·.1 i'us v. 
Von Vinck. 53~ f.2d at :n t•1uotin~ l',wii11!!' 
v. llfcJ,,'/roy, Jt;.t F.Supp. al :~:1;1). "IT\lu: 
usual mctho,1 for an imliv11lual tu seek rt:
lief is to exhaust local rcm,:ili.-s :i111l thi,n 
repair Lo the execu1.ivc authorities of hi; 
own st.ale to pcrsua,lc them lo champ1un Ins 
claim in diplomacy ur hcforc an internation
al tribunal." Banco Naciunal de I 'ulM 1·. 

Sabbatino, 376 U.S. at -12:! • :!:!, l'i4 ::i.CL. al 

937-38. 

This general relegation uf individuals to a 

derivative role in the vindicaliun of their 
legal right:, stems from "I I jh<: tradn ion.11 
view of internatwnal law ... that it t·stah
lishes substantive principles for dct<-rmin
ing whether one country has wnn11scd an
other." 376 U.S. at -!:!:!, 1>~ S .Cl. at ~37. 
One scholar explained the primary rllle uf 
slates in international law as follows: 

Since the Law uf !'lat iuns is hasetl on 
the common consent of individual Slato•,;, 
Slates are the principal suhjecls of Inter· 
national Law. This means that the Law 
of Nations is primarily a law for l he 

25. Further t-,•1dem.:e that •·rhc I.aw ul N.uu111, ,..,, 
prunanl)-· .1 IJW ht>tWt'~ll Sl...tlt.·s·· 1s tlir h.t:;> !11lc 
played t,y u.1uonal1t\' m till' .1\·,1~1. 11>1 111, 10 111th 

vaduals ol uuernattuual k.L!,d prot1·, ·uu11 I I 
<>ppenht:im. suµr:1. ,ti li•IO 1:\1·n ,1.1111111.,1 ... 

how1:ver. (annot 1hcm~d\'l•~ 1:t.•rn·r,111\ 11,, 11~1 · 

inlcrnatwnal coudul't uf Stales, and not 
of lho:ir ,:1tr1.cns As a rule , the subjects 
of the ri1sh t.., :inti duties ari sinl( from Lhc 
Law of :--;at1<1ns arc Stales suldy and 

c~tlu;i,dy. 

I L. Opp•·rdlt'IIO, /n!crnatio11al Law: A 
Tn•.iu.a· I!! 111 1.aulcrpachl t!th •·•I. l\!551. 
Even '.\l'-1 l ~!J11l·llb of indiv1duab' rig-ht!:> or 
norms of ifld1v1dual cumJuc.:t lhal have 

cari1t:d thl· u111\'t·r:·ml a:>~t:nl of l'i\' Jlizl.."tl na

tiou:i do 11,,l lll'come pr~ndplc~ of t0Ler11a

li<;nal l:i\, nnk.,:i. \h t·~· an~ ·•u~l'tl hy 

slat•·:-. f111 tlw,r n,1111111111 good a11il/ 11r in 
th.!allll:,!S 111ll'f' ... , •. " topcs ,·. Ucech:rt.·l Uit·h
;,nf ·"'c}:r11.f,T, :.;:.;;-, 1-' .S11pp :.!~J:.!, :..~J7 I E.Il.Pa. 
l~li:!) ([uut1111l1 · 11111itt~ ·tl). .Set · I •,,JH:11 V. 

!f.trl./ll ;t fl, 1;;1 1 l' .:.'.d :il~. ;!!!I 1:,t h t 'ir. l!Jt!I) 
( .. The :-i t ;u,da rd:i l,y whid1 ua11011s n•gulalc 
their ... lcalmgs with one auollH:I' inter .se 
t.."onsl11uh· till: 'law .it· nati1lllS.

1 
"); ll'I' v. 

\",·111·a1 ,. /.1,I. ;,I~ J.'_~d :tl 101:, ll~II cum· 
maudnwnts nut 111h:rnaL1u11 .:tl law for this 

n: a:,11111 :~;, 

If it 1:-; lit bq~e parl l,l·l·aust.• ··th,· \.aw. nf 
Nat11111 :-. 1-; 1,ntnanly a l.1w lwlWt•ell Stales," 
l I.. t>p1wnlH'tll1, '\ /J/lf:1, ;.1l ti:ili, that irit~rna

tu,nal l.t\\ ~t.·1H:rall,v r,·lil's 1111 a11 1·nforcc

fllt:11l .-.dwllll' 1n \\ llll'h HJdl\ 1duab have nu 

,lirt.·l·t. rot~·. that n·lia11n· also n · l·lt.:cl:i reeo~-

11itiu11 11t' :,umt· 111h1 •r i1n1,ortarit d1;lrad,•n:s

tu.:s 11f 111l1 · r11a\Hlfl:LI l.,w Ilia!. 1. ,! l11KU1Sh it 

front mt1111\ ·1p;d l.1\\ l 'hid. ;111 11111~ 1 hcsc is 

tht· J1nuted r, ili · oi bw 111 lh1 · 1Jtl1'roalio11al 

rca\rn . lfl ll·n1.ilttil1al \.(\\ pl.,~ s ,L 111ud1 k:,s 

p cn·a:-.1\·l. nih' in lh,· ,,nkn11g- • 1•i .-.lal~•!i' 

condttl'l w 1tli1n tlu· 111ll·n1al11111al ,·1JitHll1Jllll,Y 

than ,lo,•;, 111u11 wq,a l la\\! 111 lh,: ,,nkrml{ uf 

imlividu.1b' l 1111duct w1lhlll 11at iull!'i. lJ nlih.t.: 
our ,1~ll wn, f11r t•X amplt'. I ht.· i111,•rr1c,lil)nal 

c(>111mu1111 \. 1 ,1tdtl uoL plau:-.iltly l,l· dc::ilTihcJ 

as go\·1•r;,, d Ii! ' laws r;1IIH"r than men. 
•·f I jn1t•r11a.l1orial h•g;d di:...p11Lvs an: nut as 

:;l·p.1 rahlt.- from polilws a:; an· , li,mc:illl'. ll't{a, 

,h:,plllt.''.\ " l·'1r:-l .\':iL 11111. 1/ t ·ay /J.u,k ,·. 

'H.wco . . \',1;·1on:,J ,J,· t 'uh,1. lot• l '.S. al 775, ~:! 

1tul 1,14111·111, 111 •• !, l11tlt~·1,lt1.1b ,v lio j.H.ISSt:!)S 

11
.,uuu,dit\ .tt1' \\ 11,11,:,·11 ,tl,111.td. 11 ,~ • • ,~ J rule. 

itu·ir t11J1 t,•· .r .111 · ,iul\ 11 1d , · \.• l11 -.nt• J\' \YhKh 

!i.1:,, ,, 1 11~1t 1 1, .,,h 1,,1 1t ·dt1'"•'> .• 11,d (h1 ·~, · ,mJ~vul
,i.,h tl .,.111 -...i,t•.., lt.t\t· 1111 •,11~1111~:til " hi f1uol • 

!iHlt' 11t11lll1 ·11! 

( 

-
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S.Ct. at l!llt, (Powell, .J., concurrin~ in the 
judgment). 

throughout lhc wnrlcl . E.g., Universal 1).-..·. 

laration of Human Rights, G.A.Rcs. 217. :I 
U.N.GAOR, U.N.Uoc. 1/777 ( l!J.1!:I) (right to 
life, liwrly, ancl security of person; right to 
freedom from arbitrary detention; right to 
leave country; right tu practice religion: 
right lo speak ancl asscmLlc; right Lo freely 
elected gover11n11·11l) ; I nlernational Cove• 
nant on Civil and l'oliti,·al Rights, Anne.x lo 
C: .A.Hcs. ~!HI, :!l fl . '.'l .l;AOlt Supp. 1No. !ti) 

al 52, U.N.ll .. c. M1i:l11i l l!Jtifi) (similar list 
of rights ); Amenl'an l'u11ve11tiu11 ,,n II u111 ;111 
l(11(hts, No\' . :!:!, 1%!.I ,. 11.A.S . ()ffictal 
ltcrnnls OEA1Ser. K/ XVl / 1.1, !),,. •. 1;,'i, 

HL·1·. I, Curr. I, n:11m11c-d i11 !.I 1.1..~t. IOI 
(l'.1711), li5 A111 .J .l11t'I L. ti7!1 I l!.171) 1sin11iar 
li s l of ril{hts). Some of the key cloL'UfllL•n1s 

arc meant to Le statements of ideals anJ 
aspiration~ only; ihey arc, in short, mcrdy 
precatory. • Sec I L. 011penheim , _.iupr11 . . 11 
74,5; I!/ Dcp' t Sl.llull, 751 ( l!.14!:!) I IJniver,;al 

Declaration un Human Hi~hls "is nol a 
treaty; it is not an iulcrnatinnal a1:n·1•• 
mt: nl. It is 11,,t aml does nol j>llrjH>rt lo he 
a , lall ·mcnt of law 11r of legal ul,lil(alluu ") 
I n·111arks of I 1.S. n ,pn•scntativc lo 11 . '.'I . 

1;,·nl'ral Assc111l.ly1 (quu11:d in I.. llenhin. K 

l'u~h. 0 . Sdia!'hler & 1 l. S111il, S ll/lr:l , at 

International law, unlike rnunicipal law · 
(at least in the United Statcsi, is not widely 
regarded as a tool of first or frequent resort 
and as the last word in the le~itimatc n•so
lution of conflirts . Nations rely chiefly on 
diplomacy and other politiea/ tools in their 
uealings with cach other, ';ind t hese means 
arc frequently inrnmpal il, /,• wi th dedara
Lions ,,1 l,,gal nghls. llipl,.111;u·.1· de ma nds 
g-n:al flt·\1l11l i1 y awl foc11:;.•_, pnmanl_, 1,n 
the futurt· r:1lh1 ·r th;111 1111 tti.._, pa .~1. 11fh·r1 

rt·qu1n11L! -1.11,·--. 111 r , ·fr.u11. f.,r lh1 · .,J.w oi 

Llu ·ir fu t 11 r1 · 11 l.tt , .. 11 f n11 11 pro1111111H·111~ 

Judg-111d1t 11 r: pa ,l, 11m l1wl , I '( /11tc •rfJal/111J 

:tl : l.'\-Sth'(.ll/1 JtJ 11( .\Lidlllll.'l l :i l(: .·\t •fOS/l; l( 'l' 

l\',,,A, ·r,; 1 . 11/ 'f,,'( '. 1>1:1 I·' :!d l:l:"d, l:J:,!< t!Hh 
Cir. l!Jl'.!ll, ,...,L dC"11ic-d, .J;i.J 1:.s. I lti:J, 10:! 
S:Ct. IO:lti, 71 1..Ed.:!d :w1 t i!J8l). Since 
states adopt inkrnational law to irnpro•: 1• 
their relations with 1:ad1 uth,·r, it is hard!~· 
surprising 1n lhc nirn·nl world th ;, t 1111 ,y 
shouJd J;L'lll'r1dly rl'la111 for 1h,·rn~l'l\'cs nHI • 

tro! uver lhL· abili ty tu 11n·oht• 11. • Nor is it 
surpri~ing- lh ~,L 111Lt-rnattonal I.,\\' 1s 111 \<Jhl·d 

lc~s ,tlt4.: ll lo ~••:n1n· ;1utlmrt tal 1n· adJrnlit·a~ 
t1un s lhan 1l 1s t i, i,ols lt•r 11q,!11L1aL111g- JH1:,1-

l1t~11s or to anpl 1n· puhli1· :-. upporl for fof
~1gn -n•la l1trns pc,lit·1t::;. "Hy .tnd largl.' , na

tion:; have rcsi:-i ll ·tl tli1nl-par1y :-: , ·1tlt•111c1il uf 

lht:ir di :,pult·s amt adjtuli,·~1ltn· llThrtiq1a•s 

have pla.\ed a l'<·ry l11nllc•, 1 role in 1lu·1r 
rclat1un s.· • Hilch-r . ,..;om:..· /,111111 .- i-tiun-. o{ . 1.t

jucJic:H1<111 :1.-, ;111 l11kn1:,t1n11.11 /J1s1,1Ht· ,"'c·t 

!lt!nwm J', ·<"11111,111, ·. :!:l \· :d. I,11 '/ I .. I. I 
(19K:!11f111, t11olt· umllkdl. tJ11t · , ·1 ,r1. ,1·qw •11n · 

• XUHI. ::iomc d,,rine right s al :,o hil(h a 1,•vcl 
uf J.:t:llerality or III ll ·rrn:-. SfJ dcpcntll•Jll for 

tl1t~1r nu.:arung- 1111 parli1 ·11/ar su.-ial , t·cont1111 • 

it·, a11d polilH·al nn· 1.1111 s ta111 ·L•.-; thal lh1 ·~ 

1·;11111ut l,t· 1·u11 :..t rlit ·d a11t1 appli,·d 1,y l·oun .-; 

.\l· ti11g- 111 a lrad1111,1i.d :ul111du•;1tory 111.tlllh'r. 

I·#' J.! .. l ! 111n·rsal I h •d,lr.1ll 1111 iii Human 
l\1gJ1l s, ,-,u11r.t 1r1,,iJ1;-. to \\ofh, l1 ► Jll:it n11n• 

Jw11:-,al1011, tu l, ·1:,1,n·, h , :uh-qualt! :Handant 

11f liv111g-, lo 11lu,·;1L11111 , 111 parti1·ipal10n : n 

1·t1ll 11ral life I, IJ, ·,·l.tral1011 ,.f the Hil(llls ,.j 

thi: ('hild, t; A Jt,·s. 1:1~1i, 14 U.N.GAOI( 
~"1'1'· I No. Iii) .1l l!J, II ~ .lluc. A/.J;!:,.I 

IS tha t 111l1 ·rrtal 1un;d la\\ h,1:-. 11., l 111 •1.· ri t· \ · 

lcnsin·ly d.:1.-l11p,·d 1ltruugli Judu·1al d,·,·i
sions. ~"" I.. ll c11h.1 n, It. l'ugh , 0 . :-id1arl1t· 
er & ll .:imil, ,,u,,r:i. al liH r "l'hL· , tro11gly 
polil1ca1 o:har:11·ll·r ,,f manr i111t-rnatwnal i,
::1ue~ arl'otJnls fur llil' rd ;d1 \·t • pauclly uf 

judi1·ial ,!,·c: i:-.1011s Ill l'••t1l1!I11pur:iry i11t, · rr1a

tional law.'' ). 

Thi s n · ru :1111 s lrt11..· 1·\t•11 .,~ 111ll'r11a11,,11al 

1,iw h,L..., 111 ·1·1111h: 1u,-r, ·a :'\ ll!).~ly. 1111t· , · r111 ·,I , ,1th 

ind1,·111u;11 flJ.! !lb . :-;omt· 11 f lht · ri g ht s :-. pt ·1·1• 

fiL•d in '.ill' •111,·uuwn t:;. n·l1t·d 11 p1111 li ,\' ai,pvl
L111t:.. ,, .:, .• lal111g 1,nn,· tph •:; uf i11Lvroa1i1,11 .d 

l.1w r1 •,· • •l! lll l. ll1g- 111111 n d11 ; l1 fll,-'/1 ! , ar, , ,·l,· arl y 

11111 1·\!•l·1'l1 d lu 1,1· j11 d 11·i.1 il ,\ 1·11J 11rn ·d 

( 

1 ti1,,!J1 1righ1 s to "i>i'"rl11 ,.1 1y tu develop 111 
normal ma1111t·r lo grow up 111 atniosph, ·~ 

of affcrlion and 11( rnorat and 111a~c('ial .- c-
1·11nty, lo dc11·l"i' .il11litu·s. jud~·111e111 .,nd 
~cns1· 11f moral ;1 1111 ~ol'lal n ·:,1111m,tl,iJity

1 
and 

to play}. S<Hrh· t: :,:prP:'\:-iJ _\ · ul,ltg-c st.1L1 ·:-, tn 

,: llal· l i mph·11H:11t u1g- lq,.:·1:ilaLion. thus im

pliedly de11_y111~ ;1 f'rl\'al1 · eaus1· of act 1,, 11 . 

1-..'.J.:., lntcn1au1111al 1·ov1·nanl 011 t~inl ;1mJ 

( 
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Political Rights, art. l, su11ra;" Amencan 
Convention un Human Hi~hts, arl. ~. supr.J. 

It may he douLlccl that rn11rts should 

understand tlocumcnls of this sort as Ital'• 
ing htcn assented Lo as law hy all civiliz,.,i 
nations since enforcement of the principles 
enunciatetl would revolutionize rnosl s,..:1.:· 
tie:s. F'ur that reason, am11ng- others, court~ 

shoultl hesitate Ion!{ l,cforc firnling v1 .. la 
tion::; oi a "law of rwliu11:; ' ' c,·itlcrn:1·d pri 
marily hy the rl·solu11ons and ,lcdaralio11s 
of 111ullinatiunal 1 ... ti, ·.,. :'it!e :-lot .. , ( '11,10111 
amJ r;1.·llt'l'itl l'r111cJ1,lc •.-; .,.-; ."'uurn·s ol J1JC, ·r -
1JitlllJtJ;JJ Lan,· JIJ .-llll l.' t'll"illl 1-'l',lt ·ral ( 'cHJI'( ."\ , 

H:! <'11lu111 .L.lkv . 151, ,7-.! ';'I, ,st1 1s:1 I HJ~::, 
In any event, many of th,· ri ghts they de
clare ch,arly were not i111"11llcd for 111,Ii,·ial 
c11forc1:mcnt al the lid1L:Sl ,,f individuals. 

The express pro, ision in the l~urup,•an t'on• 

vent ion for the l'rotecliun "' 11 u111a11 )tights 
am! Fun,Iamental Frccdums, '.'101•. -1, 1!1;>11, 
art. :!5, 21:l U.'.'1 .T.S. :::!I , I•:.T.S. ;,, uf an 
inlerna1ional t~ibunal Lu whwh indi\'11luals 
may Lring- cl..11111:,, lhus e , icll·nl·111~ stall·s' 

ability Lo prov1d.: 1•rivatL' right , .,f :11·1,.,11 
when they wish lo do :-.ti, 1:... au 1·~lraonl111a

ry exception thal highli1!i1ts I he .:-,·r11 ·rai 
aLsi,n~c uf individual -rnmplarn I prncl'd11r, ·s. 
Even that cxn:.ptiou, 111orcu,·1·r, 1:; a l°ar l"ry 

from the authunzalion of ordinary 111u1H1'l

pal -court enforcement. I 'urrcnl int,·nta· 
Liur1~l human n1:hts law, in whai.·1·,-r s,·n"' 
il may lie railed "law," is d11uloll~ss gr""' · 
ing. l.lut it remains true that ,•vc11 that 

26. l"ltt' l11t~rnat1011;1I t'1wt•11,1nt 11 11 ( ·1\'11 .11 10 l'n 
ht11..·JI H.1i,..:hts thrcl'.l !> -.tJlt· ~ lO 1u u , ·tdl· J lui 111n 

lur µnvarc v1m..l1l,ll1011 1,1 11 ).:.hl!> u111.Jt-r 1h1..• l ·,,,. 

cnanl. That pruv1s11m. hu, , ·l• \ 't'f . ~huult.J 11qt lw 

lak~n to !>U)!gt'!>l l!lt' l .'un·11 .11ll l!f,IIIIS ur l'l' \'11~ 

llll~S a pnvat~ n~hl 111 ~1t·t1t.11 111 11111111,·1pJI 
t:uurts in a t:a~t• like tlus . ..1rs 1. 11h' I ·u, ,•11 ,111t 

c.Jirt·ClS Sld.tt:s lll pruvu . .h· r'ururn:-t uolv lor I hl· 
v1ndtcaUon ul nghts •1ga111:-it tru •tn!;1•h't•:-t. nut lor 
tht' v111dicat1011 of n~hl:; .1g.1 111 ~t ,Jlht·r .., ,.uc -~ 

It 1s onh-• the Jall~1 thJt 1.11 =>1.':"I .tll Ifie· pol1t1ral, 

lurt'tJ.:ll ~t'IJlllJllS prohlt'III :'\ 1t1.11 111 • lwl1111tl 11111 ·1 

11 .1.uonal law·~ gl!11t-•r;.,il 111lc .11 '., 1111:,,1 JIIH , llt ' 

l'JU:,t'S ul a .. :11011: lhlb , 1·\1 ·11 II lllt• t 
0

1i\1•11, u11 

-. u~g,· ~ts lt'l"Uhlllllllll 1,1 .• 1111,.111•, .,u -.~· t •I .H 

11011 lor lht' f•1n111·1 1l d<1, ·, 11 111 d,, -.11 / .,r lllt' 

Jatt~r St-rwu.J. (lu· ,·o \1• 11 ;1111 llrn·:'\ 11t ,1 11 ... , -11 
sav 11u.hv1Ju.1h , ·.111 'ilw. 1 .11l1t· r . 11 l1·a,·, .. , ,., 
!> l~l l''J 1lw 111J11llrm·111 u l . ,11 1,l, ll!,!, tlt1111111 111 ·.111 · 

IJI JVJ.ll• ni,;111:a o l . H [ JIJII 

Lrand1 uf i11t1 :r11al i11na l law d11cs 111>t today 
gcncralty pro , 1th: ..1 pn \' all· nghl of actwn. 

Appellaub, th,·n ·f,•n·. an · 1111l g'ranl1:d a 
private flt,!hl ,,f ;1l"llu11 lu l,r1111-{ Lh1:• lawsuit 

either l,y a ' l'''' 'lfi,· 1111crnallu11al lq;:d right 
or implu.-dh 11) I he ,, hule ur part., u( llllcr

uatio11al la " 

\'I 

Jr~ J.'1 1.irll !.! 1 \ . l'ct1a • /rJl,t , , j: )lJ F .~d :,,;J lj 

(~ii l 'i r J:1-111 !lh' St1·0111I l
0

1n·11tt , ,,t11ch ditl 

•1111l ;,d11r, ... , 11 w 1-.~lH! of lli,: 1..·\l."'llt· 11 n · oi a 

,·;ubc .. f ,\ •· t ... 11. lu -ld 1 hal .:-.cl l 11,11 I :\;,u af

f11rd 1·1f 1111 di, 11,, 11 11\' t •r a da11 11 1,rouµ.ht liy 
l';rra gu,n .111 ,'d1/1· 11 :-i .,~ ;1111.,L ;1 (11 r,111·r Para 

l(ll, t}all 1111 111. ll . T)H · pl.11111111':-., ,1 l;llh,·r 

illlll d,1t1..:l11c-r , ,di , L!I d \l..1t llh · ,lvt1 -11da11l 

had t11rt11r,·d lt1~ ,1,11 , h, ·r l,r11Lh1·r·. in viola
tioH , 1.f i1Jtl·r11,,L11J1i;d la,v ·~ pr11:'\< · rq1t111n of 

offii·ial 1 .. r1tin· . To /11ghlighl what I be
lit•\·,· ::-i imuld l,c tli,· 1,a!-tb i'o1r 1111r holdrng-; i1: 
1s wurllt po111ti11~ 11t1l ~,.,·,·ral ·-IJ!lllfica11t 

d1ff,·n ·11n·s l ,d \\ t ·t • IJ I lt1~ , ·a :'\ 1· .111d /•'1/arflt!<L 

Fir;-,; t, 11111 11.i · l lh · d1 · (1 · 111b11b 111 1lu:-, l'ast:, 

lh,· 1h·f, ·11il.111t 111 1-'tbfl 11~. , \ \ a~ .1 .-. tall: offi

t·i;d ,l1·1111g 111 tn, 11fftL·1:d ,·a pan I :t. Set·ond , 

th,· , It 11t,11, .. 1· 1 IH· dt · f1 ·11d .111t Ill l-'1/.irt1 :··~, 

\\1 ·n· 111 , 1,,l.111110 ,1!' 1hv 1·1111 :-. 111ullon and 

l:n,-; 11( li h ., lat• · ; t11d \\••ft • '"w lu,II\' 1iurati

fi,·d !,~ : , . tl 11at11111 · .... L!t1\1· rr1rn1 · 11l t,;U, 

F.~d .tl _,;-,.~I 'l'l11nl. 1 lw 11111 · rr1al11111al law 
r11lt· · 111\oh1 ·d 111 / ·',/. 1rl11!,I ., ,1z.. t Ii,· ,,,.o,;,·np• 

l lll ll nl ,tffh 1.d t111:111n·, ,1 ('l'lrl\'l('lc I hat IS 

t · 111l 1wl1 •·i1 111 11 1111wrin1 , 111 l1 · r11;L ll111ta l n1r1 -

\t · 11t 11111 ., , lll d ,l n · l.1r.1111111 ,,. t li . 1t 1., ··.- lt ·,tf and 

Ir 1·, ,\,1111. 11,,11111• 1)1.11 llw ll,, 11 1.11 1 l< lt !lll!io 

1 1111111111\1 c· , -.1 11,11 . 1:, ·tl I,\ . 11 11,' "! 11 1 1hr 1 ·uv-

1·1i.1u1 p11,. 1.J, , /111 • 11 1111,1. 11:ll , . 11,. ,,1 1 .1 ·,l,11t· ·!> 

lll l Hl.11 I t ,, 1 ., , i •l• IIIJ.:111 " Ill ', I , \ 1111,llit·t -. t . .Ht· 

. 111~! lh1·1 1 11111. i1 llu • - rlt'I, 11 .J 1111 l.d1' I ,,,1..,1· t1l 'J 

1, 1 tlf,• 1 ,11111.:111111 ·, 1111 , -- 1111 11 11 11 ·\n • >ph1111.JI 

1'1, ,1, .. 111 , \11111 ·.\ l•J 1;,\J<i-"' ~.!t )O . ".!I UN 

11 . \I if{ .... :.l'11 l~tl lt,t .d .1:1. I : ,,1 '''" A 11:Uti 
ll '. 11,hl J,H ,\td1 •:'\ 1 .. 1 111\ ll',1,J, 1, d , 1 11111pl.11111~ 

\., 1,I , ...... , ., li.111 l11 I II I. JJl 'd I • 1/111 , , , t.1l1..·:o>. 

lflr I 1.il• ,t --. 1.11t , 1·, 11111 1111.,111! llw111 Sr..•1 · l 

ltn1k111 H l1t1 ;. II . 1, ·,, li .•1 l1t1 ·r -~ 11 Strut. 
JI., •.,. 1,, ., :11,, 1 1H, , 1. , ,,111 ·11, , 111 1,, Jo1c ·111 .1u1111.1I 

I .H, , : , , t i• ,,1 11 ,. ·r ;· ,·11, ·1.d h '-., /111 JJ1e · ,"\t· U-

flll• f lt IL • 111/ / Id , ., .. ,, 111.•11 ,: !I,,· U1;,!/U-. .. , 

l 1t,1n 1,111 1! , . :riu , 01 .,11 ·,r.u ,· , :.! . \111 l l. Ht·\· 

I, .'.J ... ,1•1-....: 1 

( 
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unambi1:uous" in its applicalil)n lo lhe facts 
in Filartiga, id . .1t l'.!84, ancl al.iout which 
there is universal a!,freemcnt "in the mod
ern usa!,fe and practice of nations." Id. at 
883. 

Thus, in Filarciga the defendant was 
clearly ·the sul.ijcct of international-law 
duties, lhi, ,challenged adions were nut at
lriliuted lo a participar,1t in American for
eign relations, and the relevant internation
al law prmciple was one whose definition 
was 11eith,~r disputed 11or 1u1lilinill)· sensi
tive . Nont· of tli~~l can lit· .... 11d ab<1Ul this 
t:a."it: . ~\,r 1 lu·s,· l'\·a~11t:.-.. riot all nf the 
auaJ) -.1:-; ,·rnpfuynl lwn · \\ 11111d .1pply to dt :ny 
a t':tll.")1· 1d .1rl!1,11 111 t In· plalllttff:; ill Pi/.irli~ 
ga. 

I dijf,,r w1tl, I he J,'1/;,rt i,;-a decision, how
ev,-r, ht:causi, ll1t· ,·ourl there did not ad
dn:ss the qucsti,>11 whellu,r inlcrnalional 
law cr•!ilttd a rau,e of action that the pn
\'alt: parltt:s J,cforc it could t:nfor<.:t• i11 rnu
tl1eip.1I t:ouns. Fnr the re;,. ,u n:; given, lhat 
IO(fU1ry as c~~t.:nl1aL 

Vil. 
Tlic O!JJllllHls tll this t'a --:e an· alrt'ady tuu 

long- and ,·orupl,·~ for nil: l<1 lh111h it :1ppn,
priatc lu respond 1n d<:tail lo .ludg-t· Ed
ward::;' ;rncl .Judge l{111Jli':-. :trg-unwrilr:-i. :\ 

few points ought lo lw ,nad(• , hoWe\'l!r, with 
re~pl:cl lo each of the other concurring
l1p1n1uns. 

F1r:-i l, .lut1w1 • 1-:dv.ards attril1utt•~ tu rn, · 
a numl,t·r of pc>:--r1t1un"i lhat I I lo 1~ut hold . 
St:L' Edward:,,' up. al 777 Fur 1·\~U11plt· , 

far frum reJl'l·ti11g- tlw f11ur 11rupo~ll11111s he 
extral"l.s fnim J-'il.,rl/1-;.1, I ill'n•pt ll1t• first 
three ~nllrcly and abo a~r•·<' w1l11 lhc 
fourth, liut iu a """" limit,·d furm •· 11,1111c
ly, '":-tet.:tiHtt l:J[,U 111u.: 1b lilt.' I, d,·ral eourts 
for adju1til·auun "I n~hh .dn·ady n:«.·og-
nizcd by inlt•J'rtal1t1nal law" liut 0111.v wht·ll 

an1011g- tbo:H: right"') 1:, tli.,t ui 1wli\ 1d11. 1b lo 

,,nfun:c .::; ul,:na11Lr,l· rulv~ 111 llll&11lc1p.d 

cuurts. 

Second .. 1~ 11ol1 ll carll,·r m this opju1111t, 

:,c~t1v,1 (;).-11) 11n1\ Jdl::i Jllrt:,d1r \Jofl for tort 

( 

action~ alleging violations of the "law of 
nations" and "treaties of lhc United 
States." No process of consLruction can pry 
apart those sources of substantive law; in 
section 1350, they stand in parity. If, as 
Judge Edwards states and Filartiga as
sumes, section 1350 not only confers juris
diction but cr~ates a private cause_ of action 
for any violation of the "law of nations," 
then it also creates a private cau:<t! of action 
for any violation of "treaties of the Unite,! 
Stales." This means that all existing Ln,a
lics became, and all future treaties will 
become, in effect, self-executing- when rati 
fied. This condusion sla11tls in flat opposi
tion lo almost two hundre,! years of ,,ur 
jurisprudence, and 1t is simply too late w 
diswvcr such a rcvolutiunan· effect in this 
lillle-uotited statute. Thi; consitlcratit1n 
alone seems lo me an insup<:ral,le obstacle 
lo the reading Judge l,;,Jwar,Js ..1111! PiliJr!lga 
give to section l:l5U. 

Third, the implications of Judg-c l•'.dwards' 
thcory-- that sectu,n I:l:,(J it.self provides the 
rc4ui~ilc eaU$C of acllon -t'.ausc him :;u 

mu,·h difficulty that he i:; fun·cd lo im,·nt 
li111iting- pri11t·1ph·s. Thu.;, the law t:nu11<·i:1t
cd in Filar11J..!a 1:-i :-:.aid lo ru\er only lhu:11! 

acl::i rccog-ruz,~d ,is ··1111 l.'rr1al 1tH1al rrtnh·s," a 

l'alcgury which la: :,uj :,,,,..,,·:-. 11ul to IH! ;ls 

broad as th,· proh1lu111,11:-; ,,l the law ,,( 
nations. Ttus n·slndiu11 111~y allay surne, 
lhou~h liy 110 111.:ans ;ill. apprl'hcns1011s 
altout whal 1·oiu-t:-i ma~ g-...- t • lll·msclvc:; a11d 

tilt' 11uited Stall'S t11l1,. l,111 .t 1·e1n1t:s out u{ 
nothi11~ Ill till.' languagt• l'i -i t:t'liun 1;~;,o. 
:\n·onJing- to that st~1 \ul1:·, Jllri~d,t'lion cxi~ls 

;a:, tu .,ny \l)rl 111 \'toi.1twn 11f the law d( 

11alio1b. 

Th1.• ·'all, :ruauv,· (11r111ui:Lt1,111" my t'ol
lt.-~J.{llc t:SJ>IIUSl:!'i n :1p11n·s \'\ l"ll fllOft' Jcg:i ~ h.a

lion to tame ib unrut., natun·. lh.•c.·o~ni:l.
ing- lhal this ··,i1tt•rna11n· formulation" 
would 01u•r1 :\mt'ril·ari n•urt. .... lo d1spult·s 

.. wholl\' in\'o)vi11g iufl•1g11 .• l ,1lt ·.'l,
11 the c.·ur1-

1·urrt·11t·c 1•r,·l·t s a :-.el 111° l11111t111J.! prq1cipl,.-s. 
Thrt 'l.' hinds of :,Uil:i dlll.\ ~1n: lo J,c allowt•d : 
( 1) by ,dll"ll:'.'.) fur domt•.,la· r,,n:-; nnnmittt:d 
11n l ' 111tt:d Stal•:• lt:rrtlur~· .lflll tfiat injure 
"suh~tanllal n}.!hL.s'' 11r11h•r 11nernaliu11al 

law; {~l liy alit·lh fur ··lint\ , ·~al lTHTws" ( 110 

IIIJ.lll:r Whl':-t• 1:om1111th .. : t1J , .llll1 1:J) l,y alwos. 

( 
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against Americans for torts committt:d ~ivo:n would not ha,·,, _l,,·,•11 l1m1tctl lo torts 
abroad, "where redress in A"mcrican cuurlB only . Tlu: 1·0111·urn ·111·L'

1

:-i l"l':,t ,.,11s,· lo thi~ 
might preclude inlcrnalional repercus- ohserval 1un b tu :::. urr111 .,1• a ··,·,,rnpro1111.:,e" 
sions." Edwards' op. at 78M. Aside from for which tli..rc 1s absolutely 11u l11stor1cal 

the unguide1! jlOlicy judgments which lhe,l! eviileucl! . 
definitions require, anti whatever else may 
be ~id of them, it is dear lhat these 
limitations are in no way prcscnhcd, or 
even suggested, hy the languag-e of St!dion 
1350. Rather, they arc im1•,scd upon lhal 
language for reasons indisti11gu1shahlc fm111 
ordinary lcgislativi, prudt:nce. Th,· 11,,..,.,
sity fur lht:st: Jllthrially iment.,eil li1111lat11111s 
merdy higlilights the <:rror _ 111 the n·;uli1,g
giwn ,ectiun 1:r,o. 

Finally, in aSSl'!\SlnJ.{ a ~lalutt· .... ud1 a;, 

this--,mc who$c Ke11cs1s and purpo:il.' an•, tu 

say the lcasl, in rons1derahlc doul,t .... 11111e 

perspeclivc is rt.:'{Uln:,l. For a y1n111~, \\"t•ah 

nation, one anxious Lo avutd fon•1~11 t:lllari

!(lcmenls anti e111i,roilmc11t in l•:urnpt:':. db
putes, tu undertake ,·asually and w11ho111 
dckilc to reg-ulalc the l·o11dw·t 11f ,,tllt'r 
nalions and rndivi,Jul.lb abroad, t'uflli1Jct 

without au dfect upon lhl· inl,·n·sls 11f th,· 
United Stales, would 111· a piere .,f l.n·ath
laking- folly ---so lircathtaki11g- as to n·ud,·r 
incredible an)' reading .,f the st.ilut,· that 
produces such results. 

It is anomalou:-; to s.ug-g-v:-il l hat :,udi a 
read in~ is s1q,portl'd hy .-\i<:\aud,·r I l.111111-
ton's t'Ollccrn, expressed in '/'/Jt• f<'<i.-r.1/i.;1 
Nu. ~u. lhal aliens' !(r/l:\'all(TS l,l' n·,ln·ssa
hle in federal courts. lla111ilton wa, ,h:
fcndin!{ ju,licial authority whid1 ,•xtc11il,·d 
'"lo all lho~e [cases! which invoh·,, tlie 
PE.-\CE of the l'UNFl·'.Ul~lt.\t:Y, whl'tlll'r 
they relate tu the inL,·rcour:;e bet \\'l't.:ll ti,. 
U nitctl Stales and fon·1g-n nations, or lo 
that between the :::itatcs themsdn,s." Th,· 
Fetlcrali8L No. tiO (A. ll:11ndto11J. llis nrn
cerns were ,·er)' larg-l'iy md l,y f,,tl, ral di
versity jurisdiction, and. il would .,,·,·n1. 
wouhl lie cntirdy met l,y a ,;e,·tion 1:;:,11 
which hat! the hi,lllriml meaning I h:I\ ,. 
sU!(!{csletl abu.-e as plaus,l,lt,_ 

If section [;J;,O haol lin·11 d,•s1g·11",I lo 1,n ,
vi,ic aliens with n·drt•ss i11 ord,:r lo pl,u-t· 11 1 

federal courts all th11:-ic 1fi:-.f1Ult·s alun'1 1 n·a · 
tics and intcrnaliurial bw l lial rn1g111 pr11-
voh.c lntcrnal1,111al 111l·1d1·11L1, l111· J111·1:,,dwli-1 11 

llul 1 ht· l1,o11blt• ~1a:s d,-, -p,•r th:111 this. 
Judge 11:d \,:l rd s' rl·ad in~ of tlie ~talulc 

. Kivt:S fl'd'-·ral Jllrl~liicli11n lo :rn1b ia: lWt:t:11 

ahvns f11r \'J olalions uf i11lL:rnauvn;tl law 
and l n·;1i1c-. ,1i Llw lJ111h:d Slalt:-~. ll,: ~llj..{ 

~•-, l s I l,.,1 I h1 ; 1, pn,per l11:cau~,· ·•1 a I dcmal 
11f JU:"'! h"1· 111lJ. ' Ill l1TalL' tlw pen·vptu,u that 
lht· li1111, ,I . ...:1.111·:,, t:-i -.:; iding wi1h ,,111: party, 

thL·n•l1\ .1 l!1 -,11 llnl--{ the :-. talc 11( tl1L· ulht..'.r ." 

l•:,lw.l!';b' "I' :tl 7~ I 11 1:1 . This l urns 
ll.111ul1:111 ·:~ .1r;.•1111u-n1 P/1 ·11.:-1 ht:;ul. :\ rt.:fu:,-

pull- hl'l \\ 1-i-11 .du:1b 1.-, 111w·h le.·.,~ ,,r'rc·n:.J vc 

lo .du· :- l.11i- .~ IJl\uht·d t!J;lll wo11ld he an 

;uTt:pl;1111 ·,· ,,f 1ur1.,dwtt,111 and ,I 1lt•11:-.111n oll 

llie 1w·nh. \11 liw i.LU1:r 1·;t;j.t:, !tit: :-. l;llt' of 

. lh1 · l11."l111g 1,arl 1, '.\·11ultl n·r1a111\y lw alfronl

t•d , par1icul,1rt _\ w lll•n · lht: l i01t1 ·,l Stah::-;' 

i11h·n·;..,l1.., ,1n· u11l 111\oh,·11. Thi: lJrnt,·cl 
Stalt ·,"') \\11til d !w p1 ·rn·1\1•1L ,111d p,~li!' ."lo, 

11111·r11.1111111;d 1l1.,p111t-:-i 11111 ,1:, .11 1 11ff1n1111~ 

1111• r!•1p1 ·!' .wii .in 111t1 r11.tl1•111:d l,u "i ~·lunl~ . 

l11dn ·d. n 1·t·111 -. 1,1 1111· Iii.II .l,1d~~v Ed

\Lu·•h· 111t, · r;•!·1 f .i\ 111 11 \\ 11\ll.J 11 · •tllff\• lb lu 

ht·,1r 1h1 .., 1·;1:,·. 11i11, 1tin1 .[111~: tl1t· l"ruh·d 
SL1l1 ·:-. 11110 1/11., 1i 1q1r111·1 ·r wd 11111h·:--1ral1I,: 

roll.', ll 1·:t11 1w .lf1•111·d iii.ti q ,pt ll.1111, ht·rc 

i];\\1· :dlq . .:1 ll ··"f1·111:i1 ·· 11,r( 11r,· 1111• ,·11111-

pla.tl!t ;dkt•1 l,.1L 1!11 l'LU. 111, .11r_r111g uul 

jt:; al t:tcl. .... 1,1.-J, 1 !11· 1·0111pla111l .dh-µy:-, !11 

h:i\'t· 11wl.i,11 d 1 .. r1un· . ~\;1_, ,1 i:l111g .,t lht.: 

ht·llt':-.l 11! .l11d 111 11 111p11w111,11 ,\1th l.d1ya. 
\'Jl• \ \1·d tL1 :-. \\,t\, 1i11.\ ,·.1:,1 · i .... 111d1 ~1111gllbha

hl1· from 1"11.,rt,?:·., . . 111d .,~ ,ud1, .ludg-t· Ed
\\anb' , tjJJ11'.f. tl'h \ \u11 id (11n1· 11:, 111 ht..·ar it. 
r!l ,·111t-rl:tl/Jll1l! \ ldl ,I :,ult, 11l11 ,,f \ht..· hSlll'"'I 

w,11ild lw \\ /1t ll11 r ~Ill' rdo1f11,1i-.l1q, l,,•l\\t'\'II 

1'11· l'l.11 11.d l.1hr,1 1·,111 ·.i1111h·d Iha( ,>( 

.t)·i·HI .l1 1d 1,r.11, 1p. il. 11 1/, .. 11 1_.i1,~.\ ~1t1~uh_',lw 

l1t·ld r1·1 1,1n -111h- 1ur 1tw 11.,1 , .1 1'l !t1f1:'l . lhl· 

!'f'11 ... 1'1 d ., J , ,·1 ,I, 1 al , nLirt 11rd1 •1·1r1g- rli~-
, ·, 1\ 1·1'\ ,!/1 .• )1 ,Ill l ., 1h·, : ., .i .l 11111 Jittlg" nf 
.ll'l~t.~I! ii,, : <11/il' 11 I •, ,ir •ltl~! ltl l11 Ji~ •. Jdil1 • 

1. 1 i 111 I, r r . I 1 1111• Ir' . lll \ 1 IIIIIL' I \ l1h1.: I\ In 

( 
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disturb the "'PEACE uf the CONFEDERA
CY," this i~. 

If more nccus to be said against the con
struclion rnr colleague and the FilarliKa 
court woul,I brjvi, , cction 1350, it may Lie 
observed that their interpretation run~ 
against the ,;rain uf the Cunslitutiun. IL 
uocs so Ly confidi11g important aspcels of 
foreii:n relatio ns to lhe.Arti,·lt· 11 I j u,ti,·ia ry 
despite the facl that I he ( '1111stitu Lion, in 
Arl1de II and :\rtide I, plac.,, lhal respun
siliilil y in lhc l'rcsid,· 11 t and Cong-ress. 
That h tin• f11ndam1·11t:ll fl';ison I l1an! ar

~ucd t!,.1l 1t h ir1q,ro1wr (11;. JllilJ.!t::-. lo inf1:r 

a prn :Ht.: lal!:-.\ · ,d .u lhJII r111l ,·xpltt·Jl ly 
gra11lt,1 

IL 

.Iu1f)..'.t' Hol1l1 m1sappn·lll'J11is my positio11, 
t·quat1nL' it, 111 many rl'spt•t ·L, with ,J111ig-c 
Edwan1,·. I ha,·c nul n·ad ,,,,· Lion 1:i:·,11 as 
authunz1 ng- lht· courts l u ,·nt1•r into scn:-; i

Live art·a.-, 11f f1.1re1gn poli: .. :y : quite I hL' nrn

lrary. .-\.s I han, ,;LIJ.:l.:l'Sl,·d, th" s lalut,• 
probahk was inttru!t:d lo c11v1.:r only a very 
limne,I , et uf lurt a..iiu ns l,y ali.-ns. non" of 
whirh 1; rapalilt- of adv,•rs.-ly affc,·t in,.: for
cig-n puury. :-;111l·t: 1r11t ·rnaliunal law dul":i 

nol , nur 1s tl ltht:1~' to, n·coJ.{111zt• lhc rap:.h·t

ty ,,i 1,nval1· pbrnuffs lo litig-at,· lls ruh-s 111 
lllUlllt.' 1!1;11 l '11 llrt s , .,.s a practw:il 111alll:r 011ly 

an 01rl ul 1'u11gTl':'l:O. or a trL'aly llt·g"oll;:11..- ,f 1,y 
the l'n·,11l.-11L and rat1fi,·d 1,_y ti re s.,11,ale 
could rrl'alt· ;i 1·a11.">t' of :1di11n I h;ll would 
dirctl l'ourts tu t·nlt·rtarn ,·a.:-.t ·:-i lih.'--' 1 liis 11111:. 

~hould such an imµrubaLle slal utc ur treaty 
come into existence, il will be tinll' Lu ask 
whether l he conslilutiunal rnn, of Ltu, pol it• 
ical qur,tion doctrine pn·l"iud,·s jurisdicliun . 
That rnquiry would nt·n·ssarily I,,! co11:-;ti111-
Liunal in ,cop,·, for the prudential a,pccl ul 

27. ~c."t.". r.• ,: . Mrt•llfJ~ With ltt \ p.lllll.'. l..,hor . ,111<l 
Rt'll)!

0

ll,lh Ptt·s~. l~J \V,•,·h.h ( ' 11111p l 'rr:-. l.>.:n ·, 
I :! I °) . .!-ll"i -I~ (Sr•t-H 1-1 , /'.I~ l) lf>fl• \ h.Jelll Ht ' ,IJ! · 

au ., 1, ·::.n.in~t· lu 4ul·~ t11i11 .. ,0111,· 111 t h1· 11•,1 • 

s,,11~ \ \riv \.\' l ' ,,·uulJ nt•v1·r ne,-:u11...1ft' w 11t1 tlu· 
Pl.l I 1,::.j lwC.Hl~t· llh'\' opt.'flh ~.ud 1111 · \ tlt ·111rd 

rhe 111..: 111 11 r h,1.id It) In• .l Jl,llllJil -~ ). I il(t'H:11 

,.u,U Uu111r-,{J( 1:,.-,ut'"i, l,Jllr,111111 ,1nd -. \ll't\\t'f 

St·~s1u11 Wll h )<t-porh't 'i . I!) \\ 1• ,·kl\ l ·11111p 1'11·-, _ 

JJ.,t ·.4.i . t,1/ ·11' t\l. 1\ I . l'. !.'-\.JI 11'11·.,hh·11 L 

Ut· ,t1;Jl1 \ 11· -..p11 ll.\l' (q q1i. ·-..t 111II 'l ,\111· 1/11 ·\." )~tl · 

ttH! 1, ,1,rnd -.1111 l11r 1l w1c 111t 1· f1 •-.. 1::. l)t•111 ~ Ill' · 

~1t-,· 11·t.11,11 !tie l,J., ,-, .. , .111 . ti 111111 1.1h.c:11 ilv 1111::. 

the doctrine would he insufficient lo deny 
jurisdiction if Cungrcss hatl lricu lo do what 
Fifarriga supposes. Juui.:c Hobb apparently 
thinks that Lht! conslituliunal cure applies, 
since he invokes the political question doc
trine without even irn1u1r111,: whether Lhe 
s!alulc applies lo a case like lhis. 

Judge Rohl, l'hides me for stating that 
the PLO "bears signifo:anlly upon the for
t!ign relations of the l l11 ite,l Stales." lie 
slates that I Lherl'l,y i.:i,·., that or,.:anizaLion 
" murc in lire Wa)· of official recoi.:nitiun 
lh:.111 I ilj has ev,·r l,dur<! i:airl<!d from any 
ius tjtuliun of the national g-u\'t!rnmcnt." 
,\ s it liapi>cns, that is 1111l rorrl't·l. Nu111t·r

uus nfficiab of the Unit,·d Slates havl' drs
,·us.,l'd lhc prolilcms posed 1,y the PLO for 
A111cri1:an furcii.:n policy, includ111i.: Lhe l'n·s
id.,nl and lhe Secretary of State." J1111i,·ial 
l'ircumspcclion rs l"Crtainly an a,lmiral,le 
11uality, hut a wurl need not lit• su demure 
lhat il cannot even 111cnt10n whal the world 
knows and lhl' hii(h.,s t uffil'ials of uur 
g-un,rnmenl p11!,licly di><· u,s. IL is, more
u\"l: r, particularly startling" lo sec lhe t ·:1sc 

for stu·h t•x traurdi nar~· prudl·nn~ m;,dc III an 
op1111011 lhat 1bdf co 11l ;1in s d, •ar 1111plica-
1iuns of n ·spo11sli11J11y ((1r worldwuh; lt·rror
l!> lll. IL is ~Uf't•iy . .,,•ll-d,•f1·;11111g- In 1·UJ.{.l}.!l ' in 

'.) t1d1 spct'Ulal 1011 -.. i II orclt·r lo ,1 n11d mah.ing-

t lu· 111ild,·r ,,l,;,,·n :il1•111 that the 1'1.0 af!",·,·ts 
our fon·ig-11 relat11111s . 

\V,:rl' tlh· niattt-r n11n1· tu dl·cid,•, l would 
prubal,ly agn!l: that lhl' ronsut ul11,11al core 
uf lhe politil"al •1ucsllon ,!octnne hurs this 
or any similar action. But I am hound by 
Supreme C,,µrl pn•e<·d,·,ll and lhal prece
dent, in ,.:en~,ral .<1111 as rt lwars in particular 
upon t he t·unstituli1111al , ·om111111cnl of thl! 
ductriw.:, is 1110:i l uud ..... ar. For thaL reason, 

,-:roup, th1• l'l.t J. wh1d1. -•~ I ::.;1v . 11,,·as nt.•Vt·r 

elt-,·rl·d IJ\' 1lu- P .,k~IIIIIJII pe u1Jlt·"!' '): N .Y. 
l111w<, , .'..Jo\· 10_ 1')1'\:L ,11 , \l:.!. col.:} (rt•m,lf'k::. ot' 

I J11d1·r "ic: n«·l.11 \" o1I ~t.1k 11,r P,1hl1tal :\llatrs 
l..1w11 ·111 ·1• '.') I ·•ll'h-huq:t'I) \ud. mu:, l fl'n·111Jv. 

1lu- , ... ..,,,w Yu1k l11Ut·:,, w1 ,11r tt:tf 1111 tl, f10111 jlJ)-tl' 

'l1•t'Jl'L.tr\· IJf ~l.~h! <i1"t1 11.'1· P ."iliullz':; nnn · 
mt:111~ 1h .11 · ·11tl• 11ut1.·111111· 111 lht' :,tru~~k \\'tlhm 

!Ill' P .i k :. 11111 · I 1l,1•1 J11u11 i Jrg.11u1.1 1wn \\.·,1:, , ·t·r• 

IJIII ru h.n, · 111.q1n m111Ju: .lllttn\ ' 1111 till' 1u111 re 

.,, I tilt.' .'\llll'llt ,Ill ',JJOll',lllt'tl fWJl 't' t•ll11rt'i Ill (Ill' 

l\llddk t-.• 1!)1 .. "°' Y I 1111t":, '\111\' ..!O. I ~X.t .H 
;\I.I Ill 5 

7 

TEl..r-OHEN v. Llll\'AN ,\lt:\11 l!El'I JBLll '. 
Cite.as 726 t- .:l t.1 77-1 (l~l'W) 

anu others I have specific<!, sec supra pp. !,cars rl·spo11sil11lit)· for tlH, unl.twtul injury. 
8\13 & note 8, it sc<· ms lrcller lo n•sl F,·,kr:d ,·uurls are not 111 a pos.tio11 to de
the case upon the i,rrounds I have ~hn- lermin,, ll,e 1111<-rnallunal ,talus of lt:rrorist 
sen. The result is the same. I wouhl have acts. J,1111.:,· l•:,lwanb, for .,,a111pk. notl's 
said that Lhis course has the additional vi'r- that "lhe 11at1011, ,ii the world a rc " ' d1vi
Lut! of giving guidance lo Lhe lrar, hut .. ,s s1vdy sphl "" Lhc lqr1 tinracy oi , ud! ag-· 
matters have turned out, lhc three opinion, l,(r<:sshlll ,is t" 111:ihc it impussil,le 1" P~.npo1,nt 
we have prouuccu can unly add to the CU ii- an an:a uf harmony or t:llfht · ll ,U, . b:d
fu~ion surrounding this sub1ccl. The mean- war<ls llpinu," al ?~f,. Tl11s 11at1»n has no 
ing anrl application of section l:!f,O will ha\'l• <1iffin1Jt;· w,tli the qucsllurt in llw rnnlext 
lo await tlarifi.:ation cl scwhcre. Since sec- ,,f 1 lits . -·a l t · , uf 1-11 ur.-;t•. nor do I duul,t for a 
Lion 1350 appears to lre J.:Ull'r:tlln,.: au 111 · u1tH11l·ll l thal till' aJ,la<:k un the Ha ifa hii:h• 
t:rea::,ing amount of liligat111n, it is lu Ill' wa,· ;111111 1111 i:.. lo harl,arit~· in nah,:d a1uJ 

hoped that clanfica llun 1,,1,,·dl qol lll' !11 11~ uni·11q 'J '. ,dd, !,,rm. No iliplum;tl ;\· poslur-
dda\·t:il. In the n1t..:autin1L·, it ts 1mpu:--;-; 11 1h.- lllJ.! .1~ rq, 1, 1 , 11 1, ·d HI .:ht•avt·s ,,f lfiutcd • 

tu s;, even what the L:w uf this t:ifl'llil l:i. ~.tllulb dun,;iwlll 'i 11 11 111atll· r h1n\· hi~h 
ThouK"n we ag-rl'l: on nulh111 g- t:l :i'--', I am sure tl1t• pile 1111~ht r-1 ·.11.h n ,uld nH1\ mn.: me 

m)' L'IJtleagucs join me 111 t'111di n~ that n ·- ulhl·r wi:-;i·. Bul wu·rnati1,i\al " l..i\\ ·•f or the 
grcttablc. 

4
tbM·rn·c I hi•p•i>I, n:11ti,: r ~ t:\'t• n the ~1:ard1 f,,r 

ROBU, Senior Circuit .Jud1:e : 

I concur in the result. liuL musl withlwhl 
ap!Jroval ,;f the rcasonini.: <>I my ,·ol leai.:uc:1. 
Both ha\'C wrillcn well-re>t,a rdwd awl 
scholarly opinions that ,Laud ,,s ll!Stamcnts 
to the difficult\' which Liu, cast! presents. 
Both a1,rrcc Lha; this ,·ase must lie d rsm1ssnl 
though their reasuns rnry i.:really . f!i,th 
look back ward to Fil,rrtili" .-. l', .·rra-/r:r/a, 
ti:JO F.2u S7ti (2,1 Cir.l~~lll, ,11111 furwanl tu 
tht future efforts of utlwrs maimed ur mur
dered al lhc h:..nds of lhui.:s dolhe,I with 
power who arc unforlu11au,ly prcs,·ut in 
great numi.Je~ in the 111lcrnat1unal onkr. 
But both Judges Bork and Edwards fail tu 
reflect on the inherent inability of federal 
couns to deal ~ith cases such as Lhis one. 
It seems to me that the political question 
doctrine controls. This ca,;e is nonjusticr:, 

ble. 

A. This case invoiYt!s stan<lard.:i that defy 
judicial application. 

Tort law require9 both agreement on the 
action which constitutes the tort ;,nd the 
means by which il can lie determined who 

1. See. e b· J,np/t'mt'IJWUt 1tJ 111 lllt' t1,·bmk1 .-\c-
cvrds, HeJrm,: Ut't11r~ r/w i 'wmm:..'iwu 1,11 ."w· 

c unn: ;_wJ Cvopt:'racwn III l .urope. fht• .-b .... ,~), 
nau~u .\UC'111J)l IJft ""Pt' lolm J-'.1111 II . :171h 
Cong., lJ St·S!o. :w (~latt·111t·1tl 111 :\h, h.u:I .-\ 

Lc;:d~ul r·f\lJJIIY tcrrun ::. t 111,..:.t1111.Jtu111:, g,· t 

thL· 1::a:,l t·u111UHHI denorninali1rs 11f c1v1l1zcti 

.nrnducL in t t11 ~ an·a ;u1 1mpo!'l:::i dil,:-10- ~ll'Cum

l'lish Jlldir,al t:c;k . ( 'uurls uuKhl uol lo 
t·ng-a),!"l' 111 1t when that St.•areh tah.e!i u:; 

toward:-i a nu1 :-i 1d,·ralio11 11f ll·rrun:;m's place 

in till· in1t•rr1at1u11al ur_-dl.'r. lnd,·,-d, when 
:, Ul'h a n · \ ' H•W ftircL·S U!> lo cli~111fy hy juiti

t·1al 110LH·,· 1 ht· 11111 ~1 t,ulrageo u:-. uf t ht.! diplo
matw d1aratlt.::'\ that allt:tnpt tu tiq.{t11fy lhe 

\'H,l,·mT uf krrori:;l atrt>t·II i,-s. wt· t.:urrupl 
our ,n•. 11 u11d\·1st;.i11thng ,II,., 11. 

Er1•11 1t1•1n· prol,lt•Jll:llll' \\otlid l1l' th~ !:ii rJ ~ 

~ll' n,urt·., _,,·,1n·h for 111div11lual n ·:-. p1msil1il1~ 
tv (nr an\' gt\'l• JI lt·rrnn:-.l uutrag•·- I ntt•rna

tional te~r(ln'."im 1·or1:-isl.; di a \\'t: I> that the 
courts an• 11uL positioned to uuwt:av~. To 
alWmµt ltt discover the reach of i t5 network 
and the origins of its ,Jt.si~n may result irf 
unintended t11~clu:)urc.; i111µ1~ riling sensitive 
diplumaty . Th is case altcrnpls lo focus on 
the so-,·alle<I I' 1,-.U. Bul which l' .L.O.? 
Arafat's, llal,asli's, or Syna's'' And can we 
co11cci\·c uf a :;ut.:ccs!ift!I allcm pl to sort oul 
ulumal,· n·s1><111s1lulily for these crime.:1·/ 
'.\la.11\· lwl1i·\1· that must roads run East in 
this ·;u·,·a.i .\ft.' nn1rt.s prcpart.·d Lo Lravcl 

!>Ul'l"Hl 1r11r11 tllt· ~11, u•t I 111,111 .Hill 1lS many 
•,m 1i,L?.iH·:-. .11,11 11111 Ilic- \1,, 111h..J I d11 not 1lu11k 

,1 11 ri• ·,h, ,uld lw 11111l 11 d,>11/11 .d1u 111 tt1c.· mallt"r 

1111' Hli'\-...1,111·, ;1 .1111 1·1, I 1,·,11111 :\! • Ill ll it! S,>VIC( 

~ /lh•I J ,llpt·l \ l ~t· lln· 11.U IIHI J..'. ., , 11 · 11'01"1::.ls fn)nl 

.1 11 ,1\1·1 tlw \\• 11hi 111 1 .n11t,,h,,.1k1.i___.._,r Jl 

( 
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these highways'1 Are they t>quippcd to rlo 
so? IL i:1 one thing for a student note-writ
er to urge that courts accept the chall,!nges 
involvc,l.2 It is an en tirely ,hffcrent matter 
for a court to be asked to contluct such a 
he11ring successfully. The dangers are obvi
ous. To g-ranl the initial ace,•ss in the face 
of an uverwhclming pcohahilily of frustra
tion of the Lrial process as wi, know it is an 
UllWhl' ,lt·p. As courts could never romp,•I 
the alh-~.,,tl_1· rt'sponsil,h• p,u·11vs lo :it ti,11,i 
prort•t'c!Jr1g:-, r11JJd1 !t 'l:i lo 1·t1g·;q.!t· in a m,·,rn-, 

i11g·l1Jl jiJdJ,·1.tl f1r11,·,• ., -.., tlu·~ 11t1~ltl to avoid 

~wrh lflll1r11gil11:, I n1111 I ht· l1q~111lllng . 

B. 'f/11s ,·,1.,.- ,n 1 0/1 , •. , ,,11,•.,!J1•1J.~ !/i;J! I ouch 

un --c1h1tn,· malli·r:i ctJ' .JitJ/onwcy lh~t 

11/lilflidy ,/,·mil/id a .,rn,:/,•1·oiet•d slatc
/llvlll of polit-y 1,y the U"vcrnmelll. 

Judge Bork's opinion finds it neeessary to 
treat the international stalus uf the l'.L.U., 
a111l to SUl{g<·st that that orga111zaLiun 
·•1icar.; ,;1gn ifit·:.wtly ,111 the furl'ign n •l atiuns 
,if the IJ111tt·d Stales." Bur!. Up1111un al 
HU::i. This is cons,derabll' more in the wav 
of offieial reeu~nition than this orl{amia·-

lea~t tht-v thd u11t1I rt-centlv, accordmg to a 
lt!adin~ dctc..:tor , l,~neral J . .111 Sl"Jt1a--.tnd work 
h.uu.J 111 glove with t.:uum,1cs hkc l .1h, ,1, Cul,a. 
and Suwh Yt·nH'n 111 1hr tra1rn11g 1,t t«~rr'irn!')ls. ") 

St:e- ,ilsu :\Uam'i, J c-.S:>011s .11aJ J.1111<::. ut :\J1t1-

Twk irrron<,m, \Vdtl .St J., .-\ ug. JU. l~ttJ .. 11 :S:! , 
col ti 1Tht: ,\11m:n1i.1n ~~·rri· r . \rrnv /11r tht• I 1lJ· 
t'fi.Hltlll 1,f .-\flHt" lll,1 " ll' IJl . ll/1.., ,I l•IJJ!lt• '>ll!',IWI l 

for tht• thJrgt: 01 Kt;lt 111.m,pul.1111111 ,,, un1 ·111.1-

t1unal 1,·rrur H1u 111 1/11~ ..tn· .1 111H' u· , 1• .u.-11, ·r 
tn lhe J1dd .11..h:l'lot· :,. You \\ di 111..•\'t •f l!ltd !tu· 
smukrng gu 11 · "). B~1 rror1, h(,'/1 l:ll . .:55 .!:>7 
(19741. H.1rron. h"Cill Totl.1\ /lit· /'1t11fc·n J/.uul. 
21 Z2. ,55 l!Jti ( l~MJ) 

2. NHle, r,•frtWl.'>111 .,:, ., I O rt Ill \ '101.d lt){J 11( iht· 
LJ w vt .\J~t11m~. ti h,nUi.1111 Int I I. .1 ( I !Ui:! J 

3 . C. ~terlin~. flir lc •rrcn ."'\,·l\\1,tk 1J~N-il1 ;',(l"f · 

1mg ft•pt-d lt·dh p11lnl'> out. .t11tl 0!11·11 t 1 ltlt"l/t'"i, 

rh..: ti-luclJnn• 1,I \Vt .. •11t·111 ~~U·.-t·n11t1t•11t s 111 

opt·nlv t.Jd.ul tilt• 11u1•n1.J11011.ll ltll1pt•1.,t1•Hl 1h.:1l 
guds IJIO~l lt·rr1HI\( -tUi\'llh·~ 'l!lt' \\"IJll.':') 

N11 '-,IIJglt• ltJll!l\t• I 1111ld 1· , pl.1111 lttt· lrl •II 

rr-::.H,1mt -.. li,m II l,v IL th, \\'1·-,l ( i1·11;1.1J1 . ,11ul 

. ill olllt·r lhh·.11t-1wJ \\'1·--.tt · n1 i.:o\1·111111ci:1s 111 

tht' r. u·,· 11f uw,w .tl1l\' .,, , 11111111 .111111! , .,. , . 

dt•un• Ho1l1. .111d • .dt I li,·11 lh-111111·r.Jtl\ 

.dlit·..., .,h,, l1 .1d 1 ••rn1,t:llin~! 11·.1..,!JII', 111 -.,1.u1 • ,., 

,1\·111ll .1 · ,/HJ\\tlo\l/1 ,\11/i 1lw '-H1\! 1•1 I 11 

11111. \II ,\1'11' 1·1·1l ,1H1h 1pp,1llnl . 11 lttt• 

(hUIIL' ll l •• I t..111).!IIII) ~ \\1 11 1 \ 1 . \I) 1111t·,~ 

( 

lion has ever before gained from any insti
tution of the national ;:overnment. I am 
not in a position lo co1111nent with authority 
on any of these matters. There has been no 
executive recognition of this group, and for 
all our purposes it ought to remain an or
ganization "of whose existence we know 
nothing . .. " Unllt.:d Stat~s v. Klintoch, 18 
U.S. 144, 149 (5 Wheat.) 5 L.Ed. 55 (18:!U). 
As John Jay noted: .. It sci.tum happens in 
the ncgotiatio1,s of treaties, of whatcv"r 
nature, hut that pcrfc,·t secre,·y and 1nime-
1liatc <lispacc/1 are sometimes requisilt.!." 
The Pe<iernlist , It ,;.1, Jay (l'aul L. f'urcl, 
ed.). Whal was then true about lrt•a ties 
remains true for all manner of modcrn dii'i
lomatic contacts. it may he necessary for 
our government Lo deal on occasion with 
terrorists. It is not, however, for courts to 
wonder aloud as tu whether these negotia
tions have, are, or will be taking place. 
Western governments have displayed a 
near uniform reluctance 10 ,-ngagc in much 
discussion un the orga111zat1un and opera
tion of terrorist g-roups, much less 011 any 
hidden contacts with them.J When a genre 

(PJolUJl"al t·ons1derat1ons wt>re almusc t:cr· 
tainly par..11111HUH tor go\'t'n1lllt-'nt lt' .. u.Jt'rs un-
der !)t"lgt' who woult.Jn'l l,dk. 

it.I Jl ·1~1. ~~H WhJtL'n:r lltt: ments oJ S ll.'r
hng' '.) n1tu.:1~m..., ul lht!) nt:Jr u1ulonn sill'm:e. 
the- IJl t ft"(JJJIII ':> lh,ll •JU( ).!IJ\"CrIUll.t!J\l. ilk~ 
lho:-.t· 111 HS d11:,r·\l .t llw:-. . 1.:, c'.\IJt•incly w;.11 , 111 

publil U\ tll tlll\ -lit'J ( ·,1111111e11t111g Hli IIH · , 1'· 

tw,JJ 111 \Vt·•,t1•111 ;.;11\ 1•f1111Jt'IH:::, lo 1,pe11h d1~

t·u-,:, tht- p,,~:-.1l11h1v 1, 1 '.'-!1n 1t'l lfllllphl ·Hy III the 

Jtlt-rnpt ltJ . t'>\,t.l~lll,111· P11pt• Jut111 P.1ul II, t. 1111-
grc~~l\lao 1<1111·1 .1 1111·11dwr 1,1 ttu- lnpJrtbJI\ 

l°tJHIIIU~:::,1u11 df.l \\ II tr11111 hulh 1h1· t'\.t'l.' Ull\'t' ,t11U 

lt•g1 ... l.1 ll\'1• 1Jra111 1,, • ., " l11d1 1:-. 4 harged wnh 

mo1m11n11g 1·u11tph .. mn· wut1 rht· lft-hltikl .-\c 
nJrt .. b . l u11111u·11lc·d lh.11 "II jhi: 111\'olq•d go\1-r11 -

m1~nb hJ\'t• -..1.1\1·d ,1w,1 , lnJ111 1/11!, hot pt,l.1t1J 

lttr J \'.Jrlt'I\ 111 11'.J':>OJI!, • lm11J1·1tlt'lllJ(l(Jll IJ/ 

lllt' Jld:::,mk1 . \ n ,11t1-, , l it-.11mi.: Hdort• rh~, ·um

llll !, .'i/011 dlJ ')c•t Ill If\ ·""' t 
0

thlf>t'f.HJ0/J III I.II · 
n,pt', flit· :bs.,~:,IIJ,1ll1m , \((c•mpl ,,,. l 'OJH' ./,,Im 
JJ.1111 JI, .,11/H.I . ,ti lb H11lt1 :')te1ltllJ!°'.'> liouk .111t.J 

lht· ill'Jrll11.!~ 111 \\llldt ( ' 11111-!ri.•"t'>Jll.111 kHh•r p.1r • 

t1n1 h11 1·d .cr1 • md1\pt·n-.,Jhk t,.u ·ht!J 111md ll•,uJ111g 

ltH ,t t tlllfl l "t1Uh111ttL•i.J With ,I qot ·-,.111111 !'illl Ii ,I~ 

llw 1111t· l1d,1t1· u-. I hr :,t• .t11d 1,t lu-r tt>Xb IH111g 

hofllt' tllt· l11•1wll•:,~11,·..,:, , ,1 .u1\' ,llll•rppl liv .m 
,\JJ1L·nr,u1 111t111 lu 1r.1e 1· .1 1c•lt.1tJl1· p .Hh ,11 I t' · 

~pons1hilJ1\· l•>r .1llu1,-,1 1•\'1•f\ lt'lf111i-..1 uu11.1 1• t•. 

l'ttt·-..c l.1h\'n111h,. "' 1111.-,,1,1t11111,JI 11H11gu,~ \\Ill 

J<lJllll IIU Jlldlt 1.d n1cM'U!> 

( 

TEl.r--OUEN v. LIIIY AN AIL\B 1<1:t'lllll.l(' 
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of ca:ies threatens lo lead courts rcpcatc,tly 
into the .area of such speculations, Lh"n that 
is a signal to the courts that they have 
taken a wrong turn. The President may he 
compelled by urgent mallers to deal with 
the most unde,iralllc of men. The courts 
must he careful to preserve his flexil,ility 
and must hesitate Lo publicize and perl1a11s 
legitimize that which ouKhl lo rem,un hid 
den and those who ,1,-,,•rvc the hrand 11f 
alm,lute illeK1timacy . ll~ J11111p111g the p11-· 
litical 11ut:stwn Lhn·sh .. 1,1 hen·, 11 ,y· rnl
leagues appear ;11 he 1,,adiug us in just l he 
opposite din·cllun. 

C. Questions cunnc.-te,J Iv t/11.: :1rti1·iJ1t ·, ,.f 
Ct"rrorists h,t1·e li is!<lrll':ill_r 1>< ·1· 11 1nchw 
the exdusire dum~11t1 of th,_• t•st•t·uu, (• 

and /el!is/atil'e /ira11d1es. 

The contluet of forc1g-n affairs ha, 11,•1·,·r 
been accepted as a general an·a uf j11di,·i,d 
competence. l'artit'ular ,•xcq1tiuns h.,\·,,. 11i 

course, ari,;cn. When th,· quc~tiun i, pn·· 
ciscly defined, when ilh' fans an· apprnprl· 
ately dear, the jUtli,·iary has 11ol h,•sitat,·d 
to dccule cases com,ectcd with A111crican 
foreign policy.' 

But case~ which would demand dose s<-ru
tiny of terrorist acts arc far l,cyond th<.:St' 
limited exceptions to the traditional ju,lirial 
reticence di,playctl in the face of fur, •1~11 

affairs cases. That tra,litional dderl'11n, \11 

the other hranehcs has stcmmt•d, i,, l.1rv;, · 
part, from a fear of 1111,ltu: interfcrem·c 111 

the affairs of , tale, nut onl_v of this nation 
but of all nations. Jud).'.t' Mulliv;an , writing
in Hunt ~-- .\1111,il Oil < 'ur/1., S;iO r.:!,I tili I :.!d 
Cir.), cerc. ,/e11ic1J -t;J-1 U.!:>. !Jll.J, !Jtl ~-('I. •i •X, 
54 L.E,l.:!d 47': ( 1977), warne,I that a "S,·rln
an Bog" awaits courts that inquire into 1l1l' 
policies uf forcil{n sovi,re11{nS. id. al 77. A 
model of judieial ddc•rcncc, :rppropriat,·I_I' 
invoked, is Diggs I'. Wc/wrdsot1, ;,55 F.:.!d 
!!48 (D.C.Cir.1976). Ill I hat , ase this n,urt 
was asked tu enforce a Cnitcd :-.iations :-ie
curity Council ltesulullon . . This rnurl rult•d 
i.n cifcct lhal Lhc malkr wa:-, 11011Ju :-; lJ l'la 

ble
1 

a111J a part uj lhc reasoning- :-, upport111g· 

that conclusion was lhal 1he l{e~oiuu1111 .!11! 
not pruvi,le .,pcciiic staudanls su11.tl,lc- 111 

... .St'e, cg, /I.Iii?\ • \1 :t·1· ·I -.:i I • S ~:-,o. :~~J:.! J !J 1 
~ C t. :!?liti, ..!7i·t. •i~ I I J 2d h •hJ, 1:1:-,1, t ~ \ I.at 
lers 1nt11n..1tt.·I\ ,,·takd ltJ luu·1 ... •11 p11hl· , iit · 

0 convcnll'111al :,,J;11ti1eat1t111" . Id . al 851. 
Tiu, ,·uurl .uJd,:,, th,,t the st:11ulanls that 

were supplLt·•I '":re ··forc1l{n to l h,· Kt:ncral 
cxpt:rit•ntT ,1 1ul fund Mn of A na.:ncan 
court::;". Id. In n~fU:-illl).{ to :illo\V 1he c~e 
lo l,c 11111rn11 ·t1 111lu our .1ml1qal pnH:cs::s, the 
court ,,a:'\ 11111\ a wan· that 1L:, d,·f, ·rcnrc did 
1101 ;d,dtc,tll- .tll .\rnt ·r11 ·,1t1 parllt'lp.1llo11 in 

tlu · : :-.- llt · , r.11."' t ·d I,) ll;,. lt1.::1ol11t11111. Uur 
nalt1111 \ 111 , 11h1·111t·nl 111 tilt: dtplnmallt: arc~ 

na ,,,1. in 1111 ·.,a~ ,·11·t·u111:-.rrllwd li) Jud1l·ial 

('ll'l' Ulll •jH'1 ' ! !111l 

Siw1!.1ri, , • 1,,, :.\:-.tit''\ r;u;.;,•d l1y this Ci.be 

an· 1n·;tl1 d r1 ~•11l:1rl_, l,j t in.! 11lhl·r l,ra11d1c:i 

1,f flit· 11.iltii11.,! ,, ,, ,, rflf!J1•nl c )114• IHTd only 
n·,11·,\· tr:t· ·.~11rh ,ii till' :--iul1,·n1111111ll1.:~ on 

St•t'1in1y ,Lfld ·J\·rr11n.-,111 of till' :--it·uale ( 'om• 
fllll-lL: t· 1111 lhe .lttdll·iary lo n·t·o~ruz.c lhal 

L Ii;. ~, liuit· da!H{L'rcn,s chlt-11111la uf ltrrori~m 
;Llld l Ii\ I' 11 1t, d ~i_;,t,·s n•:--.p1>1bt· lu it arc 

:,tt iq1-cb ol n·JM . 1~ v tl .1nd lhuroug:h inquiry. 
S, ·t'. 1'. L! -. 1f1., (11r1c·:tl . \tH, •t·t •d1 •t11.-.; o { So\.'tt.'l 

f,·1Tons111 J;,.{orc tht.' :-.ul•1 •11111ru . 1111 Security 
:rnd /', ·1-ror, , m ,,{ till' .')cu:J!t• f ~1, mm. tJn 

./11,/i,· ,.,,..., i1~ : i, l 0

11llf'.-, .bl :-in~. I \l!JHI). 
S,·e ·'""· l·.'.1lri1,IJ[i11n /1,i,, rm .\ r t ,,l 1!.ilil : 
lfr:inr1g;; 11r1 /J./l. .,::7 Hd,,n· the Sub
c,nnm. •HJ f 'nml' ot" tht · ltuus1• f '11n1m. on Lhe 
,'/111l1t·1.1 r\' •. ~11th l'ung- ., ~.t ~l'S:i. l (19X2). 
Tht· , :\1·1·11t,·. l ' l,rar1d1 1 1 .dso 1l1•t:ply 111~ 

\'ohnf 111 li1i- 1111,111l11n1a~ :u1d alll.-mplecl 

t ·o11trnl ol l1 rri,ri ) I ;1d1\1i11·~ . . ..;n·. 1· ).l., 'l'hc.: 
Nolt· 1•{ 1 ·.Jl•.1 ui l1111·rr1.iUPt1.tl 'f'<·rror,:::,tfJ 

<1m/ _..;11/111•1 -.... ;1111. l1Jlt•r/J~,·1wt· . \l"IJ\llies tJf 

tlw /Jt;J. /;,•!·.,,.,, ti1t· :-i11h,·,,111w . 1111 ,"')t•t'llrity 

;!lJd i',·r·rnn ·-n1 11i' I ltc· :-:,,:i:ll<" ( 'umm. 1)1J 

Jud;, -,.-11:~. '.171 ti 1 '1111g. ~d ;--it•:'1:-,, ;,5 1 l~rl:.!J 
t~lat1·1t11.·11L u! r'n·d 1 • lkli·, 1 • 111kr,1·1-relary 

e1t' lh..·(1·11 1t· f,,r l1o1'11·~·1 T/1,· Pn· :-. 1d1·t1l tw.s 
l'l'pt·oll _t ·dl _\ , lt•lflnil.)lf'akd /ii:; ,·unn·rn thal 
h·rrrin .... 111 lw 1·,1i1i1,a1, d . 1111£11 1r1 h1 :,, :; talc- · 

Hll· 11t ~• .1 l l1t1rn:· . .111d 111 ttu· d« ·1·I.1r-at1111Is tlial 

J1a\'t • .u·1·111i1J•.11J11 ,J 111:i /IJt't'l lllg:S \\ 1th IJIJf 

~d/1t·-, . ,"'\,. 1· i ~ l~'i I A.Ji ( ·1111111il,1l1,11J ot' JJrc~u
,/c·llt ;:ii / ,11,·u:!lc!Jf..., . : ;,-, . :, ~.-, _ ~d:L 7~:i. l:iti:! 
t l!J.-..::.!1 It ,. :hd .~ ,,11\11111 .-.. !kll ,•\'t•n with 
ll11:-. ,h-1°!:,r:1t. .,u ,d 11u11_Jll :i lld i1ltd1t_r 1,y 1hc 

l"IIIH'l , tlu· •. Hf h uf I ra1·111!f .\lit ( ;1.:i:it::S~ lnf.{ 

rP:--p, tn-,1lt11i1 . ; , r ll'JTorhl .a·t., \I. ill , tl!llinuc 

h_\ l!i11-,· 1,,1n ' u( llh' ~11\l'fl\llH'rll ',\h lrh liy 

r .1111, 1•1 ; 1,bJ" I'> /111 i111/J1 I.JI 1111,·1\t·n· 

r,,,n ' [ 1.,ll t ,:., ·,1,,,,4 ,• ! I' HI. 1.>,"J 1: s. h.'."J-1. 

t 111 ... t I _' 1 ~. • ,! I I I 
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tradition and accumulated experli!!e are far 
better po~itioncti than the cour~ lo conduct 
such inquirie:1. 

D. Cases such as t/iis one arc not susceµti
f./le to ju,Jicia/ /u;nd/ing. 

A~ noted above in section A, the prag
matic µroblems associated with prOCL'Cdings 
de:11gned Lo bring terrorists lo the bar are 
numerous anti intractal>lc. One other note 
must be add1~d. C,i11rl:1 have found it ex

tremely difficult to apply the ·' polillcal <'X 

ccption ·• dtJt.:trint · !11 ex tradit iun prol·1~c1.trng-s 
wht· n tho:1~ pr,u•1·, ·d 1111! :l h ,i\ t' 1'(JIIC,~rrh·d 

pri::10Jh ·r ~ ,vho ,t n· ,HTll:,1· d ,, f l1· rn ,n ~1 ;u: ll\'• 

itics . .-;,., . .-\/111 l·.'.,111 r. .\ .f.11 11.,. ,,:..'9 V Supp. 
ti8:, 1N IJ 111.1'.IXII) .w,/ .\l, ·.\lu/l, ·n v. Jmm1-
1;r;icw11 ,l/11/ N.1cur;diz.11111tJ S,•r'l'fre, ti5~ 
F' .:!d l:ll:.! 1~1h l'ir l~MI). This diffi,·ulty is 
so pronounced that ,u1c memhcr of the ex
ecutive liraneh has testified to Con1,rr,•ss 
that thne i:1 .,imply "nu justi,·1al,I,, s tandard 
to the political offi:nse," and that wh,·n 
murts ha\'!• uecn rnnlrunted w11h s ul'h silu
atiun:1, "th<'rc has been a tcn,kn~y fur " 
breakdown in the ability of uur eourls to 
procc,, extradition qucst1011s," with th<! r<~

sult thaL eourts "tend to lw~ t he l(llestion 
" f,'xcr:11!itio11 [{dorm .ll'c of J!JliJ, 

Hearing, on JI.II . .-,:!:..'7 Ud,,rL· ."i11/JC'olllm. 011 

Crime ui the 1/011,;e ('11111111 . "" thL· J11di,·i
ary, nth ( \rn~ .. :.!d Sess. :.!~ :.!5 (Testimony 
of Hogt':r Olson, llq,uty Asst. Attorney 
General. t 'ri1111nal lli\'isiun , l:.s. lh-pt. ,,f 
Justic1:). If rnurts are 1· ,- x,·• J l,y 1h,·st! q111·s
tions within the limit1·d rn1111·.,1 ,.f, xtradi
tion pn,c1:,·dings -- ,1n area in whirl, there is 
con,1deralile judi1!1al .:xpcn1·111·c - il i:i ,·a, y 

5. I du nut duubl h lr a m111111 •11( 1tlr · guod Ulll'fl · 

t1u11s 1Jd1t11d J uJgc h:Jul1111,111 ''.\ t1 J H 111u 11 111, i/.,r 

t1,;J Uut 1t1c 1.J~t: .1ppl·ar:. tu 111l.' !u IJl• ru111JJ 

nwnla.lly ,11 rn.h .. b wllh l)lt' rt·, 1111 , ul tlw 111lt•m..1 -

t1ona( ~, runurr .rnJ \\.'Ith 1hc- 111lc nt l l111tl'd 
St..tlC!Jo , ,._, l111~ w1th111 that :, tr11d 11rt· lh1• 11· 111s
a1 tu ~t:'p ;u,llt' rht·1t111c.: 1111111 11•,tlJlV I'.-, m,, .,1 
ubV'h111 s 111 thv pJ~!i,,.'.t" \\llldl •, l ,.llt· ~ 1h.ll "" tur 
tht pllrpo-,t' ~ 1,1 , 1nl 1!.Jhlhl \., tla· 1,,Jltul'r h.t :, 
bt't·or111---- hkt• till' p1r,1lt' .111ll , l,n·1· 1 r .ah·r tw101 L' 

fHlll · - /J ll~!b IIWIJ.IIJI J,: t'llt'fl .',, . lll 1·11t·III\ ,i i .Ill 
f1ljt1k 111tl • t i.SU I· ~d .H ~ ~Jt l 11 11:. n,,·h Ju , 111 11 

IJ.!11011 ' ... lh t" ,·n an.ti d1:-. l lll• ll ll lL tl , .11 lht· l •lf.Jlt· 

,UHi ·, IJ \"t ' If.Id e I '.\."1•tt; JI IL'H ·.•. n l u ,11( 11 .1(1 ill1 '), 

\ '1,.)IIIL· \1, 1• 111111 •, · J I 11JLI lt'JIOJl ', J) .1/l' ll t:q11t·11LI\ 

p,t\\l1 'a ,11 \ll \\ ,11l1111Jnl 1, 111 ••• 11l Hlll'lll,lfHIII · 

,ti 1•11 IUh •, \ \ l 11·11 11 .. l). '. t ' 1\ .: 11:tm ill 4 lllll lth.lnl 

to anticipate the breakdowns that would 
accompany proceedings uncler 28 U.S.C. 
§ 1350 if they are allowL'tl to go forward. 
Sound consideration of the limiu of judicial 
ability demands invocation of the political 
question doctrine here. This is only com
mon ,ense and a realistic mea:1ure of mies 
that courts are :1imply not e11uipµed to play. 

E. The po~ilile Ct>nst!l/llt'rlces of judicial 
action in thi~ .1n·a arc 1n;urious to r/Je 
national i111en•~t. 

The certain re~ults of judicial recul{nitiun 
o.f jurisdiction over cas,·s ::;uch a~ this one 
are embarrassment to I lie nation, the tra11s
f urmaLiun of trials into forums for the ex
position of political pro10.11{anda, a1ul ,le, 
l,as<:l!lcnt of cornmo11ly acccptc<I notions of 
civilized comlucl. 

We are here conftonted witn the ~asicst 
case and thus the most difficult lo resist. 
It was a similar mal{ncl that drew the 
Second Circuit into tts unfortunate position 
in Fi/aroga.s But not all cases uf this type 
will uc so easy. Indeed, most would I,,; Jar 
less attractive. The vicums nf inlcrnatiou
al l'iolencc perpl'lrated by tnrorists arc 
spr,•ad across the globe. IL is nut implau,11-
hlc that ev,·ry allt•~ed l'ictim uf l'Wl.:nce of 
the eounter-rcvolul1onaril'.:i in ~ueh places as 

N icaraUl{Ua anti .\fghamstan rnuld arl{ue 
just as compl'ilingly as the plaintiffs here 
do, lh:,t they an, ,·n11tlc1l to their ,lay in the 
murts of the Unit, ·d Stal<•s. Tlw l'ictirns of 
the n ·cc11L mass al'n ·s 111 l.t i1a11un t:oultl ab,> 
111u1111t sud, ..!aim,. l11dn·d . th .,rc i:1 nu 
olJ1·1uus ur ·sul,tl.: !J1111t i111-'. prnll'iplc in sight. 
E\'t:11 rCcog-nizcd ,li :-..s11h·uls \\.·hu li;.a.vc es-

lt1Jt "(ojur hold1111.! rod.I\' 1!1v 111;.:, \ ' lkt"l to j 

Jllfh(JJt"llUHJl prt 1\ blllll 1·11.1nn.l hv our t"ir~l 

Congrt•~s. 1s a !:. IIIJJi IJlll Ull\Hll ra11L· :,tt•p 111 the 
Julllllmcnt ut tlw .1gt'lt·~s drt•J.m tu lrt't' .1II pcu
pll.' l1oa11 l>1ut .1l \ "lo h •nn•."' 11I . ht• l.11lnl IO t ·ou 

'\1tk1 tht: pu~~1luht \· th .II .ul hrn · 1111, ·n ·r-ruum h\' 
• l" Ollll~ 11\lO IIUt'Hl,lllt tll.tl .1tt.ur:-. Ill.IV \ "1•rv \\ 1•11 

n·b1nmJ to 1ht• 1l1•f1 ~1\'t' ,h~~llJ\·,uu·,,gt: ;,1 11 ,1· 

, llJl1un .-\ pl .111111Jf :, 111dtnd11.1I \ ' l t tun·, 11 ll 

1· 11L.11b 1· 11th,u ·,1~:-. 111c: , li!.du:-. ur~s , ,1 tl11s nH111 -

1n··, .lppro.Kh 111 llw , 111111 0 1 ,,1 th l' 1t•rr11tt -il 

plw111un1•no11 , 111a\" 111 l .u ·t lw tlu· 1·o llt·1.: t1\·1: s 

<lt'lt•..tl . 1111' pohtll :1I 1~ t h ''> ll11II dot !nth' IS th- · 
'tl ~ l1t ' tl lt) f)ft ' \ "t' Jll 1-., ... , 1h1 :, ', U/1 11! JlttJll"l.tl ~! -1111 

bl111g, huwt•\ "l"I .tpp..1n•11tl\ 110lllt• JI 111u\ .1ppc•.1r 

at ltr~t I l-',1d111g. • 
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caped from the Soviet Union c1iuhl conceiv
ably bring 5Uit for violatio11s of internation
al law having lo clo with the ,·onditions of 
their earlier confinements. 1-:ach suppose,! 
scenario carries with it an . incrcdilily ,·um
plex calculus of actor~. circumstances, and 
geopolitkal considerations. The courts 
must stc.,r resolutely away from involv,·
menl in th.is manner of case. It is too glih 
lo assen simply that ruurts arc ,iscd lt1 • 
dcalinl{ with ,lirficull •1u1·slions. They o1rc 
nol U!>t:d t,, this ki11d of qu,·stiun. 

Tht! more arcane aspel't s of 111t, · rnali1111al 

law conn<:rtt:d tu this ,·a, ,· arc ck.di with l,y 

my tollea ~u,-s . Tl"'ir n· \'i, ·1, ,,f l h,, .,11l, 
j,·ct are •jUlle •·~ llaus tl l' <' aml l11eir sp, ·.:ula
tions un t he ruldlc 111 ~ t:l',tr arc· 1111111,·at11·e. 
Hut it 1s all qui11: unncc,,ssary . Esp,,.,ially 
inappropriate is their app:,rcnt rt:lianc,· fur 
guidant·e ,,n Lht• d1sting-u1shecl l'Ofll1J11"11ta 

lors in this liel,I. I :tl{r<"' w1lh th" .-,e11ti 
menl expressed hy Chid .I usu,·c 1-'ull"r 111 
his dis.;cnt tu The J',111ue1e /1,i/,;rn;i , \'!:, l' ::i. 
ti77, :.!O S.t 'l. :!'JO, -I~ I..Ed . :l~ll I l~tJll), 11 h, ·rc · 
he wrolc that it was "ne,,.Jlt,s~ lo rc1·1cw I he 
spi;cuiations and repetitions of "nt.:rs on 
intcrnatwnal law . . . . Their lurul,rall,nis 
may lJt, 1,ersuasil'c, hut arc nol authorita
tive." Id. ;1l nu. ~O ::i.l.'t. al :m7 l Fuller, .I. 
dissenting). Cuuns oUl{ht nut lo serl'l! as 
cleuaLing dub~ fur profrss11rs willinl{ lo ar
gue o,·cr what is ur what b nut an an~ept,·d 
violation of the law 1,f nations. Yet this 
appears to ht! the dear result if we allow 
plainuifs the opportunity tu proceed und,•r 
§ 1350. Plaintiffs would troup to l'Uurl 
marshalling their "cxpt,rb" hchind them. 
Dcfomiants would quickl} <>rganize their 
own pla.touns of authorities. The typical 
judge ur jury would I.Jc swamped in cita
tions to various disting(:ished journals of 
international legal studies, hut would he 
ltft with little mvre than a numhing sense 
of how rnried i:1 the world of !JUhlic interna

tional "la.w" . 

Judge Edwards write, that "ltlhis case 
deals with an area uf law that a1c:i out for 
clanfic:nion Ly the Supn,111e Court. W,, 
confront al cvcf\' turn l,ru:111 a11d 1111rcl 
,1ucsLHlJJS ahuul ti1e ,lcfinitu,n and :q,pli,·a 
tion of the 'law uf nauuns'." 1•:dwanb 
Opinion al 77:i . 1 11111st disa~ n·, ·. Wlu-11 a 
ca:,c presents hru:ul ;u1,t IIO\ t·l 11u1..-~ t111n s tii' 

this ,orl, •:uurt s 11ught nut tu app,,al for 
l{Uidancc 1. 11 I lll: :-;uprc rrh . .: ( 'uurl , b11l :,hould 
insleatl luoh. lo <'unJ_! n ·~~. illltl lht· l1

n ::-,1,h:nl. 

Shmilcl these l,randtes 111 lhe t ;.,v,,rnflli,lll 
dcl'1dc Lhal qucsuous of l111s 5url art• proper 

suhjeets for j11tl1,·1al 11111u1ry, lltJ:y .-a11 then 
provi,le th" rntJrb with the l{llitl clintcs hy 
whit·h !> Heh 111qu1r1t·s ; liould prrn ' l.•t· tl. \Vt.: 
oughl 11ol lt1 p;,rlay a l Wll h111 1d r 1·d ~, 1•a1:s-ulil 
s l ~tluh: in to .,11 , utn:,: 11tlt, :)ll :.ic n :-, 1li\'t- an 

an·a ol f,, r , •1j.!, II 1,'11,cy \\'t: ha \.1· 1111 n -ii .tl1l1• 

t! \· id t.· 11tc w l, ;d ,11t '.tr a s lo what p11q 1u:-.t• 

tlllo ·•1t-gal l., ,tw1J~n11", as Jutlgl' Fn1c11cily 
pul 1t wa·, 1111 1 !H h'il lo .1cn1 ·. ITT~ - \ .t'IJ· 

t':C/J, I :,r, _,} •1 1: ~. I llllll. ltll :, 1:.!d l 'i r lei, ;-,) . 

\\' c o :&h hl 11 11 1 l 11 , ·ubblc: ll,gc l h1 I' f ur ll i.l 

modern llll !i:-. 11 n 1 .. 11 th, \ ag,11 l" 1dt: a th,ll 111 -

h •r11 ;,t111 n al I,,,\ , Jt- \ l"l •1p:i o\ , r th1.: _,1 ·,ar:i . 

L,nv may ,.,·,,Ir, •, 1ml :-. l alulc:-. 1111 g lil 11 1t l h1 

11111t;1h'., Tu ,.tluw ~ 1:i:-,0 1h,· 11pp11rtunity 
to -..1rppnr l l°ll llJ fl' ;u •t11,11:-i 1,( lil t.: : 11rt liuth 
r11u11t 1·11; 111• ·nl 111 l-'1br[ ,p;J. and put forward 
h..-n· 1; 111 J 111' 1, ·1,11l~ \\ 111111.~t , lat111,: a ru-w 
l1f1·. 1-:, c· r~ n ,w ,ul, -r ,l t 11111 l h :d 111 forms the 
:,;11t111d applwa lll>ll of lh1• p n l1l1val qliL'!'Jlion 

d11t'Lr111L· 1111l11a11 ·s aµ::un :-. l Li11 ~ n· :·rnll. M·y 
cuil1•a~\l l!:t ru11n·dl' lh;ll the ung111 :t and pur~ 
pm,cs ,,f tl11 . ..; :-i l11tul1 · .tn· 11 !1s t" lll't •, hul il i~ 
ecrt ;uuly , iii \ 111us Lha t 1t wa:-i 1;1· \t · r 1nlc111li :d · 

IJy 1b dra1·l1 :1· .... h) n -ad1 1111 ., r.1 11d 11f case. 

AL·cortl111~i) , I l· orw11r III lhL· tl1!1·1 s 1on Lo 

affir111 lh L· d1 ,1111.,.-, ,tl of t 111 :1 l"il :,L:. 

NATION ,\!. I\S 'ITITTES tlF IIEAI.TII, 
Ueparlnwlll of !l,·,clth :111d lluman 

S,·n i,·e,, H,·,pu111h-111>. 

~"- -~~-11'1/i . 

l'nitt·d ~ t ;1t , ·!:i t'.,11rl 11f .\pp,·als, 
I )1..., 1 nd ,ii t · ,i1 ,11:1111.1 t ' irv111t. 

,\ l" l: l It ·II I J, .,. . l l. l ~,."\:~. 

I ti ·1 11 lni 1-' i-1, J. l ~•:---L 

.;,, \1• r nn.1 1;! 1•lt \ , h · t : 111 1•1· ltt1 u lh."ll for 

I"(·\ II ',\ .,f ii, , ·1:. 11 1/l , ,, t ll1 · .\l1 -rit :-, ) ;tt.•IJl!:i 

( 
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AFFIRMED W.D.La. 
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Michael D. BARNES. individually and llll 

a member of U.S. llou~e of Representa
tives, el al., and United States Senate, el 
al .. Appellants, 

v. 

Ray KLINE, individually and in his 
capacity as Administrator, General 

Services Administration, et al. 

No. ll-t-5155. 

United States Court of Ap!Jeals, 
Oislrict of Columbia Circuit. 

Argued June 4, 1984. 

Decided Aug. 29, l!J84. 

Opinions Filed April l:!, 1985. 

As Amended April I:!, 1985. 

Thirty-three individual members of the 
House of Representatives, joined by the 
United States Senate and the Speaker and 
Bipartisan leadership of the H uuse of Rep
resentatives sued the Executive Clerk of 
the White House aml the Acting Adminis
tration of C.eneral Services seeking declara
tory and injunctive relief that would 
nullify the President's attem11ted pocket 
veto of certain legislation. The United 
States District Court for the District of 
Columbia, 58:! F.Supp. 163. found for de
fendants. The Court of i\ppeals, 7 43 F.:!d 
45 reversed and remanded. In a subse
quently announced op111ion, the Court of 
Appeals, McGowan, s.,niur Circuit Judge, 
held that: (11 plaintiffs had standing; 121 
dispute was not one beyond the court's 
authority and was not one as to which the 
court was to shirk its duties merely he
cause the parties were coordinate branches 
of government; and 13) adjournment of ·the 
Ninety-Eighth Congress at end of its first 
session did not prevent return of a bill 
pn,sented to the President on the date of 
adjournmt!nt so as lo create opportu
nity for a pocket v"to. 

Rev.,rsed and remanded. 

Bork, Circuit Judge, filed Jissentini:
opinion. 

I. •'ederal Courts ~72t 
Fact that since filing of app:<1I involv

ing application of pocket veto to bill 
presented to th" President on day of ad
journment of first session of Ninety-eighth 
Congress cuncerning human rights certifi
cation requirement as condition of contin
ued military assistance to El Saivador the 
Congress passed and the President signed 
a supplemental appropriation bill that dif
fered sornewh4t from bill at issue did not 
moot th" appeal and a live controversy 
remained as Cung;ess might make further 
appropriations LO which certification re-
11uirement of subject bill might apply if it 
l,ecamc law. U.S.C.A. Const. Art. I, § 7, 
cl . :!; lnternauonal Security and Develop
ment Cuoperauon Act of 1981, §§ 728, 
728(1H!l. :!2 U.S.C.A. Ii 2:l70 note; I U.S. 
C.A. § 1116. 

2. Con•titulional I.aw <3=>42.:113) 
Thirty-three inJivulual representatives, 

the House Bipartisan Leadership Group 
and the Unu.ed Stat.cs Senate had st.anding 
to mamtain acuon challenging constitution
a lity of the pocket veto as applied to legis
latmn 11r.,sented to the President on the day 
on which the :llin.,ty-eighth Congress ad
journ .. d its first session sin" Ji., and agreed 
by joint resoluuon to convene for a second 
session a11prox11nately two months later. 
ll .S.C.A. Const. Art. 1, § 7, cl. 2. 

3. Federal Courts <>=>12,1:1 
Wh.,11 a µroper dispute arises concern

ini:- respective constitutional functions of 
the \'arious hr..ind,.,s of governm"nt it is 
the province and Juty of the judicial d"part
m.,nt to say what the law is and the courts 
may nut avoid resolving genuine cases or 
controversies simply ht!cause one or both 
parties are coordinate hranches of govern
ment and, hence. 1hc court had authority to 

decide aruJ would nut rdr:un from deciding 
issue of 1·1111jrrcssi11nal d1allcni-:e to Presi-
1lc111 's 1m·11cauon 11f lhe p1wkt't \'eto powt'r. 
U.S.C .. \. 1'1111, 1. .\r1. I, ~'l I cl sc11., 7, cl. 2; 
Art. :l, 9 I ,·l St'((. 

1. Stal Ult'S <>=>:11 
Pockt'l ,·,•to .-lausc is mtcndt'd not as an 

affirmauv,• i-:ralll of power to !ht! Execu-

• 



) 
2 fa:, fl!:DERAL REPORTER, 2d SERIES 

1 ve, but rather as a limitation on the pre
ogative of Congress to reconsider a bill on 
,residential disapproval. U.S.C.A. Const. 
\rt. l, § 7, cl. 2. 

;, Statutes =a-1 
The President must truly have been 

deprived of his opportunity to exercise his 
•1ualified veto power under the pocket veto 
clause before it may be held that return of 
a bill was prevented by adjournment of 
Congress. U.S.C.A. Const. Art. I, § 7, cl. 
2. 

6. Staluteij =:u 
Mere abs,•rwe of r he orrl{inatinl( liouse 

does not prcvo,nt th,· l'ri·sulent's return of 
a Lill, for purptJscs uf the pocket Velo, of 
there is an au1hur1zcd agent tu accept deliv
ery of a veto rncssal(e and such a proce
dure would nul entail Liu, dday and uncer· 
tamly justly fcan•d 1,y Lhe Court in the 
Pocket Veto t:.ise. lJ .S.C.A. Const. Art. I, 
§ 7, cl. 2. 

7. Statute~ <.=o;J-1 

N eith.,r past µractic" of the Executive 
Branch nor Congress' :.c,1uicscence in prac
tice concern mg exer<0 1sc of pr,·sidential pock
cl veto durrnl( i1111•rsessio11 adjournment of 
Congress was coru:lusive of issue whether 
adjournrru•rol of Niru,1y-.-1ghth Conl{ress al 
end of its first session prevented return of 
a bill presented to the Prcs.ident hey,md 
date of adjournment and past practice was 
not parucularly relevant, l(ivcn that it tit.~ 

velofled under adjuurnnll'nt conditions 
markedly diffon•nt from thost, f1rl!vailing 
to<i.,y. IJS.C.A. Const. Art. 1, § 7, ,·I. :!. 

I!. Courts <i:=>!ICll,!I 

Um, panel of Court of Aj)Jlcals os not 
free to reconsider a ,lecisiun liy another 
panel, and until ,Jecisron of the other panel 
is overruled 1,y the full court sittinl{ en 
bane it ri,mains the law of the crrcuit. 

9. Statutes <;:=,;f.1 

It is not the rule that if the tenth day 
after f1rest•ntmcnt uf a l,ill to the l'res i,ltsnl 
falls ,lurinl!: an :11liuurnm,•111 of Conl{rt'ss of 
over thri·,· .Javs a l,oll tltat has not yl'l hct.'11 

n·turiwJ •·Xtttn•s hv ttw puekL•l \'1•10 n~gard· 
lt'~~ ,,i ,·x1:-.. l..ru·1• 111 pn,,·,•1tun•~ lhal wc,uld 

ensure actual return to the originating 
house and 1t is only those adjournments 
that actually prevent return that creat,. 
opportunity for a pocket veto and a court 
must examine the conditions surrounding 
that type of adjournment and determine 
whether any obstacle to exercise of the 
President's qualified veto is imposed. U.S. 
C.A. Consl Art. I, § 7, cl. 2. 

I 0. Statute■ ,a..34 

The pocket veto clause necessarily ap-
plies to the final adjournment by a Con- ·-·------ -
gress because under the Constitution, that • 
Congress has gone permanently out of ex• 
istence and therefore cannot reconsider a 
vetoi,d 11111. U.S.C.A. Const. Art. I, §§ 2, 
cl. I, 7, cl. :!. 

11. Statutes ¢'>34 

Existence of an authorized receiver of 
presidenual veto messages, the congres
sional rules providing for carry-<>ver of un• 
finished business and the duration of mod
ern intersession adjournments of Congress 
meant that when Congress adjourned its 
first session sine die on the date it present
ed a bill LO the President, return of that bill 
to the originating house was not prevented 
and such liill liecamc law though it was not 
returned to its origmatini:- house by the 
president, with objecuons noted, withi11 ten 
days after presentment. U.S.C.A. Const. 
Art. I, !i 7, cl. ::!. 

Appeal from the United States District 
Court for the District of Columbia (Civil 
Action No. ~-1--uou:w1. 

Michael Davidson. Washinl{to·n, D.C., 
with whom ~I. Elizabeth Cull,reth, Morgan 
J. Frankel, :\fichacl Ratner, Washington, 
D.C., :-.lortun Stavis. Hohoken, N.J., Peter 
Weiss and John Privitera, Washington, 
D.C., were "n the lirief, for appellants Mi
chael Rames, et al. and the United St.ates 
Senate, el ai. Stev,•n R. Ross and Charles 
Ticfer. \Va,;hinl(ton. [J.C., were on the 
l,rref. for appcllanL~ Speaker and Riparu
""' LeaJer.;i111, I iruup of the Uruted States 
lfuu~c of Hepresent.allVl'S. 

) 
RAllNES v. KLINE ) Cite u 759 f.ld 21 (191151 

Richard K. Willard, Acting Asst. Alty. Appellants are thirty-three i 
Gen., Dept. of Justice, Washington, D.C., members of the House of Represe, 
with whom Joseph K diGenova, U.S. Atty., joined by the United States Senate auu the 
William Kanter and Marc Johnston, Allys., Speaker and bipartisan leadership of the 
Dept. of Justice, Washington, D.C., were House of Representative~.• Appellees are 
on the brief, for appellees. Ray Kline, Acting Administrator of Gener

Before ROBINSON, Chief Judl{e, BORK. 
Circuit Judge, and Mc<~OWAN, Senior Cir
cuit Judge. 

Opinion for the Court filed by Senior 
Circuit Judge McGOWAN. 

Sepamte dissenting opinion filed l,y Cir
cuit Judge BORK. 

MdiOW AN , Senior Circuit J udl{e: 

This appeal frorll tlu, District Court I re
quires us lo tletnmine wl11,11 lel{islation 
pres.,ntetl tu the l'rcs11le11L for lus review os 
subject to a "pocket veto" under .-\rticlt, I, 
section 7. clause :! of the United Simes 
Cunslllullon. That clause provides, ill part, 
that if the !'resident ,lisappruves of a hill 
but fails to return it to 11;; oril-(111ating 
hous.,, w11h his objections noted, within kn 
days after presentmtenl to l,im, the !,ill 
lll!comes a law "unless the Congr<'ss l,y 
their adJourilment prevent its Return, in 
which Case it shall 1101 b., a law ." The 
·precise issue at stake is whether adjourn
melll of the N inety-eil-(hth Congress at the 
end of its first session "prevente,I" return 
of a hill prcsen~d lo the President on the 
day of adjournment and thus created an 
opportunity for a pocket ,·cw of that bill. 

I. IJurnes v. Cu,mm, 582 F.Supp. 11>3 W.0.C. 
IYIH). 

2. Thev hah: sur:d hulh in 1he1r and1v1duJI c.ipac-
1ties ..1.nJ a) members of 1hc 11«,u!te. Thinv-om: 
of lhc 1turty-1hrce mcmbt!n. ,·01ed in Javor ul 
the leg1~lauon Ill 4ueslloo; two look no part in 

1hc mea~urc·s final adopuon on 1he lfour. Stt2 
F.Supp. al IM. 

.3. The Senati;: intervehed in the Dis1nc1 Courl 
pu~uanr IO Ft u R.C1v P. 2-l(a)( I) anJ 2 IJ .S.C. 
§§ 288blc), 288o(a), 288/(a) l l'.182). The rcsolu
llon Jirccung Senate: l.cgaJ Cvun~d lo unJcr
talc: 1111ervent1u11 was Jom1Jy ~poll)utcJ hv Scna-
1ors lluwarJ Baler anJ Kohen Uyrd, Matonlv 
anJ ~lmunly l.l· • .uJers. rc~pc~un·iv. ol lhL' Scn 
al<. S.Rcs. 313, 981h Cong., 2J Sos.. l I 9H~ 1. I 30 
C""' Kt,· S223-2~ 1Ja1ly cJ. J..in . 2n. 198~) (le . 
marl) ut Sen. Baken. The .Spc.:aLt."r ,,I 1hc 
Hou~ 0 1 Rc.:pn·~cncau,·e~ and 1hc Uuu~c UipJr 

al Services,' and Ronald Geisler, Executive 
Clerk of the White House. In the District 
Court, appellants soul{ht <leclaratory and 
injunctive relief that would have nullified 
the President's attempted pocket veto in 
this case and req111red appellees lo dPliv"r 
and publish as law tht! bill that forms the 
suhjed matkr of this litigation. On cross
motions for summary Judgment, the court 
found for appellees on, the ground that 
inlt!rsess1on adjournments • inheri,ntly pre
Vl'nt the return llf disapproved legislation. 
l/11r111·s t•. (.'11n11, · 11. !i8:l !-'.Supp. lfi3 ID.D. 
1:. 1!1841. Our jildgmenl was announced l,y 
ortler enten•d .\Ul{USL :!!I, 1984, reversing 
the llistri<:L l'.uurt"s decision a111l ri,manding 
the case wrth instructions to t:nLer summa
ry ,Jedarat,,ry judgment for ap1,ellants. 
7~:I F.:!d ~:, (C..-\.CJ.C.1. Th" same order 
noted that this opi11ion would follow . 

On Septemher :JU, 19!!:J, lht! House uf 
Repres-,ntatives passt:d ll.H. 4042, 9~th 
('0111:-.. 1st Sess. (19831. IW Cong.Rec. 
H7777 !daily eel. Sept. :m, 19!s:l). The pur
µos" uf the hill was In renew, for the fiscal 
year endinl{ Sept.ember ao, 1!11!4, the human 

usa.11 LcaJcnhrp Group, wtm:h mdudL'~ the Ma
JOrllV Jru.l M111ontv L...:aJcr s Jnd Wf11p!io, mrcr
venccJ 1n 1hc1r olfic1al L:apa...:,Hc) llunuant 10 
F11,R .C1\ t'. 241aJ(2), or m the alt~rnatl\·c under 
.fthK.(o t'. 1-ftbHl). ,\IJ .1ppln·;u1ons ot inter
vention w.:re granted w11huur oppo~llwn ,n 1he 
Ois1nc1 Coun, 582 F.Su11p. ar IM n. I. 

•· Mr. Kime Ila~ ~c-n !iUb!,1i1U1cJ for hi!t predc-
1.:e~~r. Gerald r. CJrtnt:n , who was the General 
Sen.i1Les Ad1mm::.1ra11011 de-fern.Jam 1n 1hc L>ls-
1nc1 Cuurl. 

5. "'lnlcn,e~~um" .,d111urnmeu1s ~,:p~ra1~ 1hc i1rM 
and !>ct:ond --.c~!ilOII!> ol 1..·o.u. h Con~n~ss. in t:on 
lra!il Ju "in11a:w.·-,~1u11" .1J1ournmcnt~ (lhusc: wllh
m 11 !IC:!i~run> JuJ ··1mJr' ..aJ1ournmcob llho~ at 
1hc t:nd ol J Con~rt•,:-,J. 



24 759 fo'EDERAL REPORTER, 2d SERIES 

rights certification requirements of the In
ternational Security and Development Co
operation Act of 1981 ("ISDCA"), Pub.L. 
No. 97-113, § 728, 95 Stat. 1519, 1555---57 
(1981), reprinted as amended in 22 U.S.C. 
§ 2370 note, al 46{µ;1 (1982) (Restrictions 
on Military Assistance and Sales to El Sal
vador).' On November 17th, the Senate 
passed the bill without amendment. 129 
Cong.l{ec. Sl6,468 (daily ed. Nov. 17, 1983). 
The following day, the Speaker of the 
House and the President Pro Tempore of 
the Senate signed the bill, see l U .S.C. 
§ 106 (1982), and the House Committee on 
Adminislr.ition presented it lo the l'resi· 
dent for his ~onsider..ition. 129 Cong.Rec. 
H 10,66:J (daily ed. Dec. 14, !Ul:l:11 . 

On the same day, November 18th, the 
Ni,wty-ewl,th l'.nnl{ress adJourned its first 
session s111t• clie, 1 and al{reed by Joint reso
lution to rnnvene for iL,; second session on 
January:.!:!, 1984." By standing rule of the 
House of Representatives, the Clerk of the 
House is authorized to receive messages 
from the President whenever the House is 
not in session. See Rules of the House of 
Representatives, Rule Ill, cl. 5, reprinted 

• i11 H.H.Doc. No. :!71 , 97th Cung., 2d Sess. 
318 (198:Jl; l:.!9 Cong.Hee. H22 (1laily ed. 
Jan. :I, 19!l:I). Prior LO adjourning, the Sen
ate ,:onferred similar, tempor..iry authority 
on the Secr.,tary of the Senate. 129 Cong. 
Rec. Sl7 ,19l-93 (daily ed. Nov. 18, l!ll:!:J). 

The President took H. It ~042 under con· 
sideratiun. but ueither signed the bill into 
law nor return,·,! 11 to the House of ltepre
sentatives with a n,t.o messal{e. Instead, 
on November :10th, he issued a statement 

6. Thu~ r~quuemcnts made ~cm1 -annual n ·r11H
ca11011 hv the l're!i.1Jclll 1ha1 El SalvaJor l!i. pro

gTC~!i.m~ rn prulcc.:un~ human nghh a 1•rc-,:umJ1 -
11on lo LUntmm:J 1ml11ary aul 10 thl" ~U\1crr1ml."1H 

o( 1ha1 country. JSLKA ~ 7281b) -1<"). II k . 
40.a2 S(,ughl lo cxlenJ tho>«: rc4U1rc1m: 111s 
1hruugh I 1!)(..al \·car I YIH or un11I Con.,;n.·:-.~ cna'- t 
cJ new lcg1!i.latmn 1:oH·rmng 1hc !i.uh1c1..t . ll.k. 
4042, 4Hlh t.·ung .. 1)1 Sc!>:, .. 129 Cm,,RtL 117777 
(da,lv ed. Sq 11. JU. 1981) . Under 1hc lull. 1hc 
Prc!i.tc.k111 wa~ n:qmre<l tu mJ1' t: LCflll h . Jllrnl 1,11 

J.11111.11 , lh , 1'18-t .• ,11d .1~.1111 IMO dJ\":-. 1ht·1e.1th.:r. 

Sci• Ju1111 111 n:1 l1,1 die 1•1 ,un11tt .\ppdlJnt !i. .mJ 
~ t.•11Jk l111t·1\ t' 1H,1 ,\pp,.:l1 .w1 .JI ' 11 .? 

L, ,, 1 .. K1, 111 11 lr,,, "'ilr-. - ,, 1tl,11h , 11 '.'. 11, 

I '\ l •, ... i, \ht1 .. ui' f 1 1111 · d 111 . 1H , dl ul ,1 Hfl •' ,Jl1' 

announcing that he was withholding his 
approval of the bill . 19 Weekly Comp.Pres. 
Doc. 1627 (Nov. 30, 1983). TakinK the posi 
tion that the President's action constitut.e,I 
a valid exercise of the pocket veto power, 
appellees failed to deliver and publish H.ll. 
4042 as a public law of the United States. 

Five weeks later on January 4th, appel
lants filed suit in the District Court to 
overturn the President's attem11ted pocket 
veto as constitu.tionally invalid and to com
pel the delivery and publication of H.rt. 
4042 as law . Aft.er the District Court ad
vanced and consolidated the trial on tl,e 
merits with appellant.s' application for pre
liminary relief, the Senate and l he Speaker 
and bipartisan leadership of the Hou~" 
joined the action as intervenors likew1s1• 
opposed to the President's action. See su
pra note 3. 

In the Di,,orict Court, appellant.s cont.end: 
Ill that adherence to constitutional purpose 
requires limiting the opportunity for a 
pocket veto lo final adjournmenl.s between 
Congresses or to adjournment.s during 
which the houses of Congress have pre 
vented return by failing to appoint agents 
to receive presidential messages durrn,: 
their absence; (21 that consequently Presi
dent Reagan's failure to return II.R. 404:! 
to the House of Representatives within ten 
days of its presentment to him had resulted 
in the bill's becoming law under the Consti
tution; and (:I) that appellees therefore are 
under an obligation to ,!diver and publish 
the bill as law pursuant to 1 U .S.C. 
9§ tulia, 112 (l!l!S:l). In support of their 

aJ1ournmen1 i~ h\' Jdim11011 un~t>c:cil ic<l. Cun 
~r(:!IS 111 1h1~ 111s1am:c lollownl 1ls. u~ual cnJ ol 
~>).iun prauu.:c of v,:slmg Joi111 Julhori1y in 1hc 

Spc: .i.,cr 111 th,: llou:.e JnJ 1he Ma1only LcaJL'I 
uf 1hc: Scnale 10 1ca'.)~mhlc 1he Cungl('.)S ''whc:n 
c.-\'Cr , 1n 1heir op1111un. rlu: publtL 1111cics1 !th ~ l t 

wananl 11." 11.C,n ,Kc!t . .!!I, ~ 2. 9K1h Coo,.-, 

1~1 Sc:~ .. l29 CuNt , KI\ IIIU.105 (J.uh c.-J . N11 \ 

16. 1481): rd. JI !>lt,,858 1Ja1h· s-d. Nov. 11, 

1'1831. 

8. IJ.J . f<n . -'21. 1J81h Cun~ .. b1 ~ -~!t ., 129 C .·. 
K11 1110, IO~ 1,IJ1h ,·c.J . ~II\ lb. 198)); ,,, 
~lri .:dli idJ1lv n l .\: 11 v 1:4 . l'ld31 The N111, 1 

l " l ►• lll h ( 11 11 .- 1L·\ , \l 1U \t' l h 'J tl !t ,c1.. unJ ')c:'~!tlUII • 

,l h n .. llttnl "II J .1111i.i1 \ 2 l. l ''l'I ~ 
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position, appellants· cited Wright v. United 
States, 302 U.S. 583, 58 S.Ct. 3!15, 82 L.Ed. 
439 (19381, in which the Supreme Court 
held that no opportunity for a pocket veto 
arises when, on the tenth day after 
presentment, the originating house is in an 
intrasession adjournment of three days or 
fewer, and Kennedy v. Sampson, 511 F.2d 
430 (D.C.Cir.1974), in which this circuit held 
Wnght lo apply to all intrasession adjourn
ments by one or both "houses of Congress, 
as long as a congressionally authorized 
agent remains to receive veto messages 
from the President. The Legislative 
Branch argued that, because intersession 
and mtrasess1on adjournments are indistin
l{Uishaule under modern congressional 
practice, Wright should he [urtht'r extend
ed to 111tcrsession adj1,11rnm1•nts. 

Appellees respomlecl that the appoint
ment of congressional al(ents lo ren,1\'t, 
presidential messal(eS while Congress is in 

adjournmt!nt has no constitutional si~mfi
cance, and that in any case the Supreme 
Court's ruling in the Pocket Veto ( '11.s1•. :!79 
U.S. 655, 49 S.Ct. 463, 7:1 L.Ed. H!14 fl!l:!9), 
which upheld a pocket Vl!IO ,luring an inter· 
session adjournment of the Sixty-ninth Con
gress, squarely governs this case. More
over, while agrt' .. 1111{ with appe llants that 
no pr.ictical difference exists today he-
tween interst'ssion and intrasession ad· 
journments, appellees argued that there is 
a constitutionally significant distinction be-
tween adjournments for three ,lays or less 
and those for a longer period, as evidenced 
by Article I, section· 5, clause 4, under 

9. Appdlanls accordingly 1ake lhc posnion 1ha1 
thr merils aspc:cl of Ae,meJy v. Stimpson was 
incorrcclly decided. S.,c Uriel for lhc Appellecs 
al 57--63. 

10. Since 1hc appeal was filed, Congre,s pas>c:d, 
anJ !he Pres1den1 signed, a !tUpplcmcntal appro
pnauon• bill, Pub.L. No. 7S-JJ2. wh1d1 ap
provN disb~rsc:mcnl ut' 1...er1a111 lunc.J~ lur nuli 
l.M)' assistance IO El SalvaJor upon 1hc l'rcsi • 
dcnl '!i. mcelmg Lcr11t1L·atwn 1cquircmcm~ 1ha1 

differ somewha1 lrom 1ho!>l'. 1111po~cd hy II N. 
4042. See Supplcme_nlJI UnL· I Joa· 1hc 1•1~.un11ft . 
Appellants anc.J St!niUc lmt:TVL'lloJ··AppdlJnl . 

Be<.JU!>C the: new law :-.upcr::.cLIL':i. If .I{ . ..10~2 univ 
wuh rc ~pct.:1 u, 1he pa,un,1.ar hmJ~ .sppn>f)nal • 
cd 1hcreumJcr-, ..inJ bcl·au!tL' l'1111~1c :i..!t ma\· 11 ,.ikc 

which neither house may auJoUrn for more 
than three days without the consent of the 
other. Any adjournment of over three 
days would, according to appellees, create 
an opportunity for a valid pocket veto.• 
Appellees cont.end that either construction 
of the congressional adjournment involved 
here-as an intersession adjournment or aa 
one for more than three days-supports a 
finding that the President validly exercised 
his pocket veto power in this instance. 

(II Accepting the first of the two alter
native arj!ume11ts raised by appellees, the 
District Court found the Pocket Veto deci
sion "the n11ly caJe directly in point" and 
concluded that "[u]nless and until the Su
pn,me Court rl!co11siders the rule of that 
cas"," int,•rsession adjournments would Lc 
,leeme,I inlll'rently lo prevent the return of 
disapproved legislation to Congress. 582 
F.Supp. at lli8. Summary judgment was 
accordingly ~ntered for appellees, whereup
on the L,,g1slative Branch filed its present 
appeal lo this court.•• 

II 
I 21 Before examining the merits of this 

dispute, we address the question of whi,th· 
er appellauL~ have standing to come before 
a federal court for resolution of the claims 
they press in the present litigation. In 
Ke11111:cly v. Sumps1m, this court held that 
a s111gle United States Senator had st.and· 
ing to challenge a11 unconstitutional pocket 
veto on the ground that it had nullified his 
original vote in favor of the legislation in 
questiun_ll Al the same time, the court 

funher appruprialmns lo whiL:h 1hc t..en1ficauon 
rcquu nnl.'.'Hh ot lt.R . .. ,1()42 lfltgln apply i( thal 
bill bc...:amlt! law, a hvc: co111rovcrsy rem.a.ans for 
us lo resulve. 

II. SJ t F.2d ar ~JJ-36. The Sena1or hnnsclf 
charaLlcnzed 1hc 1u1ury .JS a Jcpnva11on ot his 
com,llhHmnaJ prc:rug.sll\C ut volmlJ 10 override 
the l'rc:"~1c.Jt:ni"!t ,t:w. IJ. a1 ~J4 n . ll. Inc Loun 
1101eJ 1ha1, ::,lr1<.1lv !-.opeali.111K, the: opponunuy 10 
u,,C"rnJc nc,-._..r aro:.c hc:-,:au~ the rrcs,Jcnr haJ 
nut JllemJ.UnJ .1 n ·lurn \ 'Clo. Id Under c:llhc:r 
c:haro,u..: lenlallun. howt.·vc:r, 1he rcsull oi 1he l'rc:~-
1Jcna'~ 111JLllun \\.J. S a J1manullon of 1he Sc:n;, . 

hu 
0

!'.o po\H'I lo pallti..1pa1c 111 1hc: cnadmcnl ol 
lq;1!tlJlhH\ 1h1uu!,!h ,0111h~ on propo~ or l"C: · 

1u1 neJ l>1lb. ;)ce ui. JI -lJS-Jb. 
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stated that either house of Congress clear
ly would have had standing to challenge 
the injury to its participation in the law
making process, since it is the Senate and 
the House of Representatives that pass 
legislauon under Article I, and improper 
exercise of the pocket veto power infringes 
that right more directly than it does the 
right of individual members to vote on pro
posed legislation. 51 I F.2d at 4:J4-:JG & 11n. 
13 & 17. 

In the present action, the thirty•! hree 
individual H.,presentat1ves all,•i:e an mJury 
identical to that uf the indiv11lual lawmaker 
in Ke1111t·dy ,,. Su111µs1m. The House Iii· 
partisan J...,adcrsl11p t;ruup a111I the llrutcd 
St..tes Senatt• assert an 111Jury of the sec
ond, more J1n•ct type ,lcscrilied in that 
opinion, tha1 ts , an i111ury 10 the lawmaking 
powers of the l wo houses of Congress. 12 

Under the law of this circuit, u therefore, 
all the appellants arc properly lieiore this 
court. 

I 31 In a w1de-rang1111: dissent from this 
panel's 1lecis1un 011 standini:, .Judi:e Llork 
vropounds the new that neither individual 
coni:ressmen 111,r lhl' houses of Congress 
may l'hallengl' 111 federal euurt the Presi• 
delll's invocation of the pocket vl'to power. 
More broadly, the dissent reads Article 111 
to bar "71_1/ ,:overnnu,ntal official or l,ody 
from pursuing III foderal court any claim, 
the gravanwn of wl11ch is that another gov
ernmental oificial or hody has unlawfully 
infrin11:l'd 1he official powi,rs or prero11:a
tives nf the first. The d1sM·nt contends 
that pn•vmus decisions oi this wurt permit·• 
ting co11gr.,,s11111;d standi11g <lo 1101 him.I this 
panel becau,e tlwy arc the result uf the 
court's failuri, to give proper re11:ard to the 
undcrp111111ni:s uf ,\rude Ill's stan,ling re· 
qum,mcnt. 11amdy, the separatwn of pow· 

12. The St'na1r h.1~ 11Ht·n·rnt·J in 1tu:-. at IUlll 1n 
1•n•h.·c1 ·•:, J1rn. 1 ,1,n-.111u11on.1I u11t·rt·-.1 Ill 1hc: 

dfHJl\ 111 lh lc..·~1~IJll\t" .1d10t1."" u·e Mu11u11 ol 

the ll1111rd ",t.11t·-. "'rll.th' 111 l11ll'l\t."flt• .11 .!.. 
Nc,,,w, 1 ( ,um,·11 ' "! I "',11p11 It>\ Ill (I( l'IK~I 
hl11,, ,, l 

t., 1 1 

1J,.11 ,p,; ,11 1 ,11,1.11 1t1 •J1 1p , ,I 

I, d 1 . 1111 

... .1 ••.. 

,, '. 1 

ers. While we are largely content to let 
this court's opinions speak for themselves, 
we wish to make clear the error in the 
dissent's understanding of Article Ill and 
the doctrine of sevaration of vuwers. 

It is beyond contention that Article Ill's 
standing requirement is int.ended to "limit 
the federal judicial power 'to those disputes 
which confine federal courts to a role con
sistent with a system of separated powers 
and which are traditionally thought to be 
capable of resolution through the judicial 
process.'" Valley Forge Christian Col
lege 1•. Americans Untied for Separatio11 
of Church and State, Inc., 454 U.S. 464, 
47:!, 102 S.Ct. 752, 758, 70 L.Ed.2d 7011 
1l!182) (quoting Flast v. Cohen, :192 U.S. 8:1. 
!17, 88 S.Ct. 1942, 1951, 20 L.Ed.2d 947 
(196811; accord Allen t>, W,,ght, - U.S. 
-, 104 S.Ct. 3315, 3324-25, 82 L.Ed.2d 
556 (1984); Warth v. Seldin, 422 U.S. 4!/U, 
4!18, 95 S.Ct. 2197, 2204, 45 L.Ed.2d :J4:J 
(1975). It is also indisputable that in mat · 
ters involving another branch ••- of th&--.... 
government, the courts must be especially 
wary of overstepping their proper role, fur 
"repeated and essentially head-on confro11-
wtions between the life-tenured limnch and 
the representative br,mches of government 
will not, in the Ion!(' run, be beneficial to 
either." United States v. llichardson, 41M 
U.S. 166, 188, !14 S.Cl. 2940, 2952, 41 
L.Ed .2d 678 (1!174) tPowell, J., concurring/; 
11ccord Valley Forge, 454 U.S. at 473-74, 
102 S.Cl. at 75!!; Schlesrnger 1•. Resen>rst:J 
('ummrllee tu Stuµ the W11r, 41M U.S. 20M, 
222, \J4 S.Cl. 2!125, :!!i:12, 41 L.Ed.2d 706 
(1!17~1. 

Nonetheless, when a proper dispute 
arises concernin~ the respective constitu
tional functions of the various lir.rnches of 
the goverrunent, "[i)l is emµhatically thi, 

ll. S.ee abu Moore , •. Untted ,','tates HIJUJ~ uf 
H.:presmta111•es, 7)J F!J '14b. 1/50-<q (D.C.Cu . 
l'IH4J. art. dem,d. - U.S. - 1(15 S.C1. 779 
HJ 1 .. 1.J.Zd 77~ 111/N,i (h,ilJ111~ ·,hal 111Jiv1JuJi 
11u·111hn "I 111 1f1 , u ,t.· ,,t Hqu t",l'lllalt\t'S hj\c 

,1 .111tl111).' I•• 'ilit.' 1111 dn l.11.1111111 1h.11 .t 1.1, l.iw \,J, 

tilt•,, , •• 1111111011 ,111 11.·, . , .. .... 11 ••llf lll,lll"d Ill lhC' ~t"fl 

,11 1 .111,\·1 111 . ,11 du 11 ... ,,., 
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province and duty of the judicial depart
ment to say what the law is." Marbury v. 
Madison, 5 U.S. (I Cranch) 137, 177, 2 
L.Ed. 60 (180:l). Courts may not avoid 
resolving genuine cases or controversies
those "of a type which are traditionally 
justiciable"-simply because one or both 
parties are coordinate branches. United 
States I'. ICC, 3:!7 U.S. 426, 430, 69 S.Ct. 
1410, 1413, ~:I L.Ed. 1451 (194!!). As Jus
tice Rehn4uist has stated: 

Proper regard for the complex nature of 
our constitutional structure re4uires nei· 
ther that thi, .Judicial llranch ~hrink from 
a confrontation with the other two co· 
e11ual l,r.i.nches of the Federal (iovern· 
ment, nor that it hospitably accept for 
adjudi,:ation da1ms of co11stilutumal vio
lation by other branches of government 
where the claimalll has not suffered tog· 
nizable in Jury. 

Valley Forge, 454 U.S. at -174, 102 S.Ct. at 
7f,!l. Thus, Supreme Court precmlent con· 
tradict.s the dissent's sweeping view that 
Articll.' 111 bars any 11:overnmental plaintiff 
from litigating a claim of infrin11:en11•nl of 
lawful function. See /mm1gratw11 Jc Nnt• 
umli:a/1011 Ser1~cc ri. Chat/Ira, 46:.! U.S. 
!119, 10:1 S.Cl. 2764, :!778, 2780, 77 L.Ed.2d 
:117 (l!JM:l) (Congress's intervention in liti
gation over the constitutionality of the one· 
house veto established requisite concrete 
adverseness); Ni..J:on v. Ad1111111:;trator of 

14. .\f<hSa,·hu,ett> ,,. M,llon, • 2bZ U.S. -147, H 
S.CI. 597, t,7 1..EJ. 1078 1 l~ZJ), heavily rchcd 
upon by the dis~ol is In no r~!ipcd to the 
contrary. That c~ involved a Tcnah Amc:nd• 
men1 ,hallenKc bv Ma!iosachuscus 10 a federal 
statute thal estab·h')hed certain ~•anJards lor 
reducmi malcrnal and infan1 mortahly and pro
vided for grants of funJs lo ')(ales ..:omplytng 
wuh the ,1andard<. The Coun <lated : 

(T)he rnmplaon1 uf 1hc plaiuliH Slate is 
brought 10 1he naked cunten11on 1hat Congre~s 
has usurped 1he reserved powers uf 1hc ~\'cr
aJ S1a1c~ b.v the mere enac1men1 u/ the llatute, 
tl"'ulh nmh,-n, has lncn done und nothm,: is 
ro be dune wuhou1 1hc1r ( .:,nsent: anc.J ii is 
platn 1hat thal qucs1ion. as it 1s thus prcscnl • 
~d. 1s poliucal and nu1 Judicial in charac-
1,r 

Id al ~~J. H S.CI. at 51/9 l<mpha,1> aJdcJJ . 
The Cl.1ur1 WJ'S mv,~c.J 11, Jn.1111:,:, 1hc '.>UII, 1101 

bcl·Julc 11 w;.1:, brought bv •' :-.tJlt·. hut bec:au:,c 

11 0 111,·alwrl ol all\' ,1a1~ 'lo po,11,cr haJ OLLUI rcJ. 
The Cuull J1:,t11htUl)heJ 1hc l..l)c from. Jn1on~ 

. •5~ F 2CI-J 

General Seroices, 43;1 U.S. 425, 439, 97 
S.Ct. 2777, 2788, 53 L.Ed.2d 867 (1977) (in
dicating that incumbent President would 
"be heard to assert" claim that Presidential 
Recordings and Materials Preservation Act 
unconstitutionally impinged upon the au
tonomy of the Executive Branchl; Nation
al League of Cities v. Use"1/, 426 U.S. 833, 
837 & n. 7, !16 S.Ct. 2465, 2467 & n. 7, 49 
L.Ed.2d 2~5 (1!176) (cities and st.at.es had 
standmg to sue federal government over 
alleged infringement of " 'a constitutional 
prohibition· running, in favor of the States 
as Statits "), ov~rrttled on other grounds. 
G<lrcia v. San Antonio Metropolitan 
Tr1111s1t Aut/1,,nly, - U.S.--, 105 S.Ct. 
1005, 83 L.1'd.ltl tolli (1985); United 
Stat,·s a rd Ch11µma11 1•. F'PC, :.145 U.S. 
15:1, 154-ii6, 7:1 S.Ct. 60!!, 611-12, 97 L.Ed. 
!JIil (1!15:J) (Secretary of lnteriur had stand
ing lo prt'ss a claim against the Federal 
l'uwer Cumnussion for alleged infringe
ment of the Secrewry's role); Colem11n 11. 

Miller, :lu7 U.S. 4:1:J, 59 S.Ct. n2, 83 L.Ed. 
1385 tl~:.l!l), discus:;etl infra pp. 28-
29; see <li:;o Goldwater I'. Carter, 444 
U.S. 9!lti, JOO S.Ct. 533, 62 L.Ed.2d 428 
( 1979) (suit l,y congressional plaintiffs 
claimrng an iniury to their constitutionally 
mandated vowers was dismissed on ripe
ness aml political ,1ucstion grounds, but nol 
on stanJi1111: !{rounds, d-,spite lower ,·ourt 
opinions ad,Jressing swnding issue)." 

olh<r ea>es, Mwoun v. /lo/land, Z5Z U.S. -116, 
40 S.CI. 382, ML.Ed. b~I (1920), ">ull brough! 
hy a >I.lie m which "1hcrc was .an ,nvas,on. by 
34.:IS Jone anJ lhrcalc:ncJ. of lh~ quaSHtOVcrc1gn 

nghl of lhe Slal< 10 r<lfUlalc 1hc ialc.mg of wilJ 
game wuhm 1ls Lo, tJers." 262 U.S. at 482. 43 
S.CI. al 599. The Cuur1 condullcd: "'No ri11his 
vl 1he Stale falhn~ wuhm the :,i..:opc uJ 1hc 
jUt.hc1al puwt:r hJ\IC bc:c:-n broughl wuhm 1he 

~aclUal or 1hr~a1cnc<l upcrauon of the: )lalulc: anJ 
this Cuurl u . wuhuut tJtdhont;v to pa.ss ab-
11,ac, up,mvns upon 1hc cun.':i.tllulionali1y of ac1s 
of Cougrc»." /J. a1 485, 4) S.C1 . a, bOO (<mpha-
515 •JJcJJ. Clearly, then, .ll=achiueus , •. .He/. 
lun JiJ nol e)labh)h tha1 ~o"·crnmen1aJ offic1aJs 
anJ c:n1111c:-s neces!klnlv and always lacl s1anJ 
ing 10 rat>C" daun> ul inlrrn~emcnl of lawful 
fun,11011). Ralher, the L"asc t:lphcnly leaves 
up,.:11 the J)OS)tb1h1),· of >UII by a >lalt: when 
"rights of 1he State IJllan.:: w11hm the ~ope o( 
the Judk1JI power" ' arc al :,lake. 11 poss1bili1y 
IJlt"r IO bt:t.:um~ Jn ar..:rn.ih1}· Ill, ~-th .Va11onal 
Uc1~u~ u/ C,ues. :iuprc1. . 

-
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In congressional lawsuits against the Ex
ecutive Branch, a concern for the separa
tion of powers has lt!d this court consistent
ly to dismiss actions by individual congress
men whose real grievance consists of their 
having failed to persuade their fellow legis
lators of their point of view, and who seek 
the court's aid in overturning the results of 
the legislative process. See, e.g., Moore v. 
United States Hou,;e of Representatives, 
733 F.:!d 946. 956 lD .C.Cir.19841, cert. de-
11ied, - IJ.S. -, I05 S.Ct. 779, 83 
L.Ed.2d 775 ( lll851; Rfrgle 1•. F.·deml Oph1 
Market Committee, ti56 F.:!d 87:l, 8Hl ID.C. 
Cir.I, art. Jeni,·d, -154 U.S: . IOii:!, Ill:! S.Ct. 
fi:lti, 70 L.Ed.:!d lilti tl\)811; Hurri11yto11 1•. 

Buslt, ii53 F.:!d l!JO. :!1~ (D.C.Cir.1977). 
Similarly, in Goldwater 1•. C11rlt'r, 444 U.S. 
996, 100 S.Ct. ;;3:1. ti2 L.Ed.:!d ~:!8 (197!J), 
Justice Puwdl, concurring in the judgment, 
would 1,ave disnussed as unripe a claim by 
several members uf Congress that the 
President's action in terminating a treaty 
infring,~J lhetr conslituuunal role: 11 Con~ 
gress has taken "" ufficial action. In the 
present posture of this case, we do not 
know whether there ever will be an actual 
controversy between the I....!gislative and 
Executive Branches." Id. at !J98, IOU S.Ct. 
at 534. As Justice Powell also stated, how· 
ever, a dispute between Congress amt the 
President is ready for judicial teview when 
"each branch has taken action asserting its 
constituuonal aulhonty"-when, in shorl, 
"the polilical lm1nches reach a constitution· 
al impasse." Id. al \l!l7, IUO S.Cl. at r,:13. 

There coultl he no dearer instance of "a 
constitutional impasse" l,etw.,en tin, 1-:xccu· 
liv,• and lhe Lci:islative firandu,,; than is 

Si1111larlv lm ">pia..:eJ b tht: J,~~nt'::. reham:e 
un .·11/~,r , .. IVn~/11. ,upra. In Al/~11. lhc ( 'uurl 

hdJ 1ha1 parl!nh of blJt l ~l.hool 1. l11ld1 en 
lackc-J ~ta11Jin~ to brin~ a !)UH ava111::.1 the I R.S. 
allq;mK thJI I.R.S. u.·~tdJIHJll :, ~uvt.·r11111i,; 1hc 
1ax-cxempt !)t.1111::. ol rJC1JII\· J1 ::.1: n111111.11un· pn
vate -..._houb 11Ut·dc1t:d \\Uh lhc .1haht\ 111 llu: 
pla11111fh ' ~ l11IJu·n 111 11h1a111 .111 l·J11\ --111011 111 

dt·,1·.,:1n: .11nl -.1 huol, !"hr 11,1111 1,·11<·1.111·11 1hc 

11.,d,1, .. 11. 11 1.111,111,,· •••• 1 1 1 • .,,.. : , t. ,111 .. , •. d1 

.,··, 

presented by this case. Congress has 
passed an Act; the President has failed to 
sign it, and has declared it not to be a law; 
Congress has challenged the validity of 
that declaration. The court is not being 
asked to provide relief to legislators who 
failed to gain their ends in the legislative 
arena. , Rather, the legislators' dispute is 
solely with the ,Executive Branch. And it 
cannot be said that Congrnss is asking for 
an advisory judicial opinion on a hypotheti· 
cal question of constitutional law; Con
gress is seeking a declar.ilion, nol :.bout 
the legal possibility of pocket vetoes during 
intersession adjournmenLs, but about the 
validity of a particular purported veto. 
Coni,:ress has raised a claim that 1s found,!,! 
on a specific and concrete harm to its pow· 
ers under Article I, section 7-a "'(d]epriva• 
lion of a constitutionally mandated process 
of enacting law" that has actually oc· 
curred. Moore, 73:l F.2d at 951; see U11il• 

ed Presbyterian Churclt v. Reagan. 738 
F.2d 1375, 1381-112 (O.C.Cir.1984); Den11is 
v. Luis, 741 F.2d 628, 630-31 (3d Cir.1984). 
That such injury is judicially cognizable has 
lieen clear since the Supreme Court held 111 

Coleman v. Miller, :107 U.S. 4:13, 59 S.Ct. 
972, 83 L.Ed. 1385 (193!1), thal state legisla· 
tors had stAnding to litigate the •1uestion of 
whether the legislalure had ratified a con
stitutional amendment, within the meamng 
of Article V: "We think that these senators 
have a plain, direct anti ade(!Uate interest i11 
maintaining the effectiveness uf their 
votes .. , . They have i,ct up anti damied a 
right and l'rivilege untler the l'onsmuuon 
of the United St.ates lo ha\'e their rntes 
gi\'ell effect .... " ,:, ,\s the Execulivc 

ca!,t'.' ha~ nolhing lo do wnh "t::m•l'rnmcnJal 
~1a11J111g,'' nor Joe.-::, 1lu: Lourt menuuu th~ sub
JCt.:I . 

I~. id. ..11 4]8--12 . 59 S.C1. .11 ~7~-77. Thai Cvl,. 
"'"'" ,·a11nut taulv be J,~,m~u1::.hn.J on 1he 
groumJ 1ha1 11 t.:om. crncJ :.Idle, 1Jtht·1 thiUl led 
l"t..tl. kg1:,,,IJ1on,· :.ta11J111t!- 1::. ~lc:.u 11,,m 1he 
Ct1111 I\ ,.:m1JlrJ" ' ul "1hc lq! 1l11ll,1h: 111tc.-Jt·::,t t,1 
p11l1lh 111ft, 1,th. ,llll1 . 1d1111111-.lf.lll\t' 1,rnt11h 

·,u, 11 •, 11 ·l ln.il .11111 , l.11t · 1, 11l" ,l,J 1111· c11tlt"J\tll ,., 

"' ' \ t ti! 110· , · 111 .. , ,,· 11•1111 .. , . 1. ,t11\1' '1 ,11 1 t· 1.1111111 

1, , .,1,1. /I t/11, L,1u .JI .. ,,1! ,11,ln, /, J .1 1 -1 -L~ . 

· • ', l 1 .of ' 1 , 

~,. .. 1 .1 1 \\l j •• I .. , 1-I • ti I , lf11 ,j.•, ·• IP , . 11 ~•,1 

1lli 111 11,.tl I "If " l, 11/ , l,1 1d ali f ,,I , 111 ' 11> ." .1 1 ,t llllh 
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Branch itself concedes, ('.,ongress clearly worse than the disease, entailing, as it 
has standinl{ to litigate the specific consti· would, far graver consequences for our 
tutional 4uestion presented." constitutional system than does a properly 

The dissent believes, however, that the limited judicial power lo decide what the 
separation of powers would be better Constitution means in a given case. To 
served in this case by remitting the ques· quote again from Justice Powell's opinion 
tion involved to a political solution, rather in Goldwater: 
than a judicial one. The dissent under· Interpretation of the Constitution doe,i 
standably leaves unspecified the precise not 1111µJy lack of respect for a coordinate 
course of events contemplated: a "political branch. Pou·e/1 v. McCormack, [395 
solution" would at best entail repealed, U.S. -U!6, 548,, 89 S.CL 1944, 1978, .!3 
tirne~onsuming attempts to reintroduce L.Ed.:!d 491 (1~69) ). . . . The specter of 
and repass legislation, and at worst involve 
retaliation hy Congress in the form of re• 
fusal to approve presidential nu111inali1111>1 , 
bu1li:1•1 proposals , and the like. Thal sort 
of political cure seems lo us considerably 

ry was pn:1111~d on a g..-am ol ::.landmg by 1hc 
sta1c !)uprcmc t·uurt below_ Jud 1hus 1:, 111appu
sit( 10 t.:a)C~ ongma1ing in lctier.:,l court. A pair 
or r-arlicr Supreme Cpurt l a~cs, cued m Cule 
mun, ii 111s1ruCll\'C 111 1l11s respect . In J-iurd11/,I 
v. lluKhes, 258 U.S. 12b, -12 S.CI . 274. bb L.l '.J . 
499 (1922). ,l C..:llllCll or New Yul'k brougl11 :-.1111 

in 1hc Supreme Cou"I uf 1hc L>is1ric1 ot Cul ,,, n· 
b,a 10 challenge 1hc cffec11veness ol 1he 1al• 
ificauon uf the Ninc1ccnth (women's :,uffraKej 
Amendment. The court found 1hc pla11111rr 10 

a~n no judicially cogm.i:able injury. and J1s
m,~d 1he sull. The same dav, m Le..ser 1-•. 

Gamm, 258 U.S. 130, -12 S.CI . 217. b6 L.Ed. 505 
(1922). the Court reached 1hc mcr11.s of a similar 
challenge 1nn1:11cd in !riolatc c.:ourl by a Maryland 
cuizen. nu~ fac1 1ha1 onc c.:asc wa~ brought m 
federal court while 1hc 01hcr ongm•ued 111 stale 
coun, however, does not accounl for 1hc dilfcr
ing resuhs. The Farrchild Coun staled 1he basis 
for us 1unsdkllonal liolJing as follows: 

(Pllaimill is nm an clec1ion ufhcer; and lhe 
S1a1e of New York. of wh,ch he 15 a c111zen. 
had prcv1ousl\' amcnJcJ i1s own con~cuution 
so 4 s 10 grant 1he !tulfragc lo women anJ had 
ra11ficJ 1hi, Amcndmenl. Plamuff has only 
1he right, po~sc::sscd by everv dtizcn, 10 re
quire 1ha1 1hc Government he adn11ms1cred 
according 10 law aud 1ha1 the pubhc money~ 
be not wa.!riolCd. Obviuu.!riolv this gena.:ral nKhl 
does nol entlllc a pnva1e c1111cn lu m:,111u1e m 
the tcderal i:-uurts a suit lo !t.cl.·urc by tnJ1rec
uon .a Jc1crmma11un whc1her a !)tatu1e il 
pas!.ed, or a c.:ons1itut1011al a111c11Jmen1 Jbout 
IO be adop1ed. will be v,hJ . 

258 U.S. al 129-30. H S.Ci . a1 275 (d1a11uns 
om111eJ). Bv llHHra!iol, 111 L~er. lhe Coutl prnlll 

cJ out thJt ··11tt:" 1.:othUlullon ,,I Mouvl;.mJ 111111b 

t ht:" ~ull i .it,:c: 10 lllt·n .'' :!SH l' S . ~•I 135. 42 S.CI . JI 
217. and 1ht' "I t"J!l"l.i1un· ol \l.u viand hJd rt.'

ru ~•d to r.u1h-"' the Nuu.:tcc:111'1 :\mc11Jm 1..· 111. Id. 
j l I )6, -1.? S.l l. .11 .?.17. rl1c: pl,11111dl 111 l.4,!.)'-'' 

Ihm, , uulJ l ,,nt·t 11\ l l..111n 1h . .11 In:, \ ' lllt.' \~otild 
be Jilu1t::J hv .iJ1 ,1t11on 111 1lu.· ~,m·t1.•1..·111h 

the Fetieral Government brought to a 
hall l>t,.-ause of Lhe mutual intransigence 
of tl,e President and the Congress would 
re,1uire this Court to provide a resolution 

Amc:ndm1..·nt, whereas in h11rcJ11/d, thal s.amc 
daun was '--kaclv lal!»e. Thal diffc:rence. we 
thmk . provuic~ a more plausible bas1:!l for d1stin
gui)h111g the 1wo \.'.as<S than doc:s the ,.Jiffc:rcncc 
between 1hc respc:Lllvc: 1..uuns 111 which the )UllS 

ongma,cJ. 

Similarly. we bchc\·c , the LOleman Courl 
1hough1 wer a ··controlling au1horuy," 307 U.S. 
al -1-11, 59 S.CI. al 976. 1101 ~c;,11sc bu1h c;ucs 
had r.:omc up from stale couns. hul rather bc
cau,e 1he plarn11ffs ,n boll, asscned m1ury 10 
1hc1r legaJ in1ercsl in an d(ecuvc franchise . 
The maJ0111y ,1a1<J: ·,he rn1<reSI ol 1he pl;un• 
11rr~ 111 Lc.ser \'. Camell as merely qualified 
,·o1ers at general clecuons 1s ccrtamly much less 
imprc)s1vc: than the ,n1crcst of the twenty sena
lors in 1hc: rns1.1n1 ~ase:· 307 U.S . at 441 . 59 
S.<.:1. al 976. And Jus11ce franUur1er, wnung 
scparo11dy. chacar.:1cnLed the maJorny opmion 
1hus: 'ihe nghl of 1he Kansas scna1ors lo be 
here is rcslrd on rccogn111on by /,e.ser v. Gdrne11. 
258 U.S. 130, ol o voter's nghl 10 pro1ec1 hH 
franchise:. " 307 U.S. al 4o9. 59 S .CI. al 980. See 
ulw Uva v. J.llazr, .190 I' Supp. 1291, 1297 n. 12 
(N .D.lil.l97S) 1lhrce-1uJge mun. per Stevens, J.) 
(reading t.'u/~man as Jircct )Upporl tor: granllng 
lc:g1:,Ja10n ~1a1h . .Ung IU pursue: 111 lcdcral t.oun 
claims ui mlnngcmcnl ul utfk1o1I role). 

16. fhe r.:oncr:~1un was ,n terms based un the 
par11t1pa11un 111 1h1s ca!lo~ by a :,mgk house.- ,.t 
Cnngrt·~~. namc:lv 1hc ScnJIC. Sec Tape Rct.:urd
rntt HI Oral :\q;umcnt al 20+-l I. Similt1rly, 1n 
K~,mt',lv ,·. Sdmplu11. 511 F.2J at -134. 1he Exec 
ull\t.· Urani..h 11u1cJ 1ha1 c11hcr or ho1h houses 
h,,ulJ h~,\l· , ,a11J1n.: IO d1..1llcn~c: a purpor1cJ 
pm ~t·I \ 1..'IO . While .. 1~ 1hc d1!.:,enl i.:urr~ctlv 
oh:i.cn·c:~. p.1r11 t" ~ lllJ\.' not i:r~ak JUnsd1c11on hy 
mt·it:: , 1ap11l.111un. JI\ 1n1crpre1a11on ol Anh:le 
111' '1 '\ .. ,~,- 11r , unlro\CJ•W ·· IC:~Ulrt:'IOClll hv a 
1,, 11 ,,d111Jlt· hrJ111..h ,ii rhc leJcral gov1..·rnmcnt 
11u1!\I 1101 h1..· \\ hu~h· d1!)n.•gjrdr<l 
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pursuant to our duty "'to say what the 
law is.'" U11ited Stlltes v. Nixon, 418 
U.S. 683. 703, 94 S.Ct. :IO!IO, 3105 (1974), 
qunting Jfarbury v. Madison, l Cranch 
137, 177 (1803). 

Goldwater, 444 U.S. at 1001, 100 S.Ct. at 
5a6 (Powell, J ., concurring in the judg
ment). By defining the respective roles of 
the two br .. mches in the enactment process, 
t Iii,; court will help to preserve, not defeat, 
the separation of powers. We turn, there
fore, to the merits of this disput.e. 

Ill 
The resµecLive roles of Congress and the 

President in the enactment of leJ!:islation 
are set forth in Arucle I. st!ction 7, clause 2 
of the Constitution, the first of the present
ment dauses. which provides as follows : 

Every Bill which shall have passed the 
House of llc11resentatin,s and the Sen
ate, shall, before it become a Law, he 
pres1ent.t:d to the President of the United 
States ; If he approve he shall sign it, but 
if not he shall return it, with his Objec
tions 10 that House in which it shall have 
originawd, who shall enter the Objec
tions at large on their Journal, and pro
ceed to rel'Onsider it. If after such Re
cons1dcrnuon two thirds of that House 
shall agn·e to pass the Bill, it shall he 
sent, together with the Ohjections, to the 
other House, by which it shall likewise be 
reconsidered, and if approved by two 
thirds of that House, it shall become a 
Law . If any Bill shall not he re
turned hy the President within Len Uays 
(Sundays excepted) after it shall have 
been presente,l to him, the Same shall hi! 
'a Law, 1n like Manner as if he had signed 
it, unlt,SS the Congress liy th.,1r Adjourn
ment pn,vent its Heturn, in which Case it 
shall not b-, a Law. 

Thus, once a bill has been passed tiy 110th 
houSl!S uf Congress a11tl pn•st•ntcd to the 
President, he has ten ,lays I not 111ch11ling 
Sundays, 111 which he may .,1thcr ~ign the 
hill into law or n,turn it to the 11rig111ating 
house wnh his nl1J1•1·t1ons 111,t .. ,l. If at th" 
end 11f th L· 1111w allottl'd he has done 111,i
thl'r. the 11dl aulllmaucally lie,·0111c~ law as 

long as Congress ha:s not by its adjourn
ment prevented thi, President from r,• 
turning the bill. If Congress's adjourn 
ment has prevented return, however, tlit• 
bill automatically expires, in what has co1111• 
to be known as a "pocket veto." 

The question we confront is whetlwr 
H.R. 4042 became law when the Presidcut 
failed to return it lo the House of Repr.·
sentatives (where it originated) within tlu, 
allotted time, or wht!ther the bill expin·d 
because return was prevent.ed by Con
gress's having adjourned its first sessi1111 
sine die on the day uf presentment of tlw 
bill. We believe this 11uestion has a clear 
answer, G_iven that both the House .,1 

Representatives and the Senate had ,. x 
pressly arranged before adjourning for a11 
agent specifically authorized to rec1•1v" 
veto messages from the President during 
the adjournment, it is difficult to undt!r
stand how Congress could be said to han• 
prevented return of H.R. 404:! simply hy 
adjourning. Rather, by appointing agenl.s 
for receipt of veto messages, Congress af
firmatively facilitated return of the hill 111 
the eventuality that the President would 
disapprove it. 

The District Court held, howevl!r, thal 
Congress's adjournment must be deemed t" 
have "prevented" recurn of H.R. -10-1:! ln 
the House, notwithstanding the exislcm'I! 
of an agent authorized lo receive the Pr.,si
de11t's veto, aml that 11 .R. -1042 thus ex 
pired through a pocket veto. The co11r1 
rested the clecisiun on its reading of tit,, 
two SuprPme Court uµinions and the one 
011i11ion liy this court that have constru,·,1 
the pot·ket veto dause. We .. bd[e\'t!...L.baL_ 
the District Court has misapplicd Llu ,sc 
precedents and that its ,lccision cons"
•1uently frustrates the recognized puqu o:,c 
behind the pocket veto clause. 

An examination of the Framers ' int<: nl 
with respl'cl to the puc:ket n,to clause 1s a 
natural place lo Ut>glll our analysis. No
where in the n·,·on.ls .,f the Federal Con· 
,·.,ntion of I 7H7, howc,·er, is there any r,,f. 
,·reuce lo the rorw1:pl ol a puckcl \'elo, 11r 

for that matter, lo any uf the specifics ,,1' 

!E/Ci If LQE¢t3P@i!Jt&QJ@ &Ii S ___ QS_IQIJ &&LU I QJ!J(OC# \I 
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the enactment process. Rather, the del
egates were concerned with the broad is
sues of whether the President ought to 
have the power to veto legislation and, if 
so, whether Congress should be able lo 

ovemde a presidential veto. 17 On these 
issues, however, the records speak plainly 
and decisively. The delegat.es were firmly 
convinced that the President must have 
some power to revise legislative acts. But 
an absolute veto, they equally strongly be
lieved, was dangerous and unwarranted. 
As James Madison put it: "To give such a 
prerogative would certainly be obnoxious 
to the temper of this country." I M. Far
rand, The Records of the Feder.ii Conven
tion of 1787, at 100 (rev. ed. 1966). 1" Thus, 
the delegates unanimously voted down an 
absolute veto, rd. at IO;J, and evemually 
approved a resolution st.atmg, "That the 
national txecuuve shall have a Right to 
negative any legislative Act, which shall 
not be afterwards passed, unless by two 
third Parts of each Brauch of the nauonal 
Legislative." 2 id. at 1:12. 

(-11 The precise means of providinl{ for 
a qualified presidential veto were devised 
by the Committee of Detail in what, with 
minor modifications," would ultimately 
constitute Article I, section 7, clauses 2 and 
3 of the Constitution. The Committee's 

17. Su lmm1gra11on 4, NaturahtJJiion Serv. v. 
Chatiha, 462 U.S. <Jl<J, 103 S .Cr. l764, 2782 n . 14, 
771.Ed.2.J 317 (1983) (c,ung hisloncal sourc<S). 
Also deba1ed wne the lracuon of Congress ncc
CM.il.f'Y 10 override a vclo and the quc.)lion of 
whc1hcr 1he Ju.J1c1al Branch oughl 10 have a 
voice m 1he vc10 p.-occss. Id. 

18. Other comments drc al~ enlightening. El• 
bndgc Gc:rry !I.aw "no neccssuy lo..- so grcill a 
conaroul over the legislature a.s lhc best men in 

lhe Communily would be comprised in 1he 1wo 
branch•• of it." l M. fu...,.o. supra, al 98. 
Similarly, Roger Sherman ob1ec1ed 10 ··enablins 
any one man to stop rhe will ot the whole" on 
1he groun.Js thar ··lnlo one man could be found 
so lar above all 1he resl in wisdom . . .. (Wle 
oua;hl 10 avail ounclvcs of his w1:i.dom m revis
ing 1hc laws, but not pcrmu him 10 overrule the 
decided and cool upmwns ol the Lc1J1sla1urc." 
/d. 31 99. Bcn1aman Franklin. Jrawmg un his 
cxpencnce w11h 1hc go,,crnmcnt of l'cnnsvlva
ma. ,01ecd 1hc !>pec1tic rear that .an ab~olu1c 
\ 'CID power woulJ lead to a ~ltuauon m whu.:- h 
"(n)ll good law wha1cver coulJ be p.t:.~eJ wnh 
out a pn,·a1c bargain w11h (the l:~ccuuvc).'' Jd. 

product reflects the recog111t1on that to 
safeguard the qualified veto requires more 
than simply a set of rules directing Con
gress In present bills to the President and 
directing the President to approve or re
turn such bills. For in the absence of any 
sanctions for violation of such rules, the 
President might simply decline to act upon 
a duly presented bill in order to block con
gressional recom1ideration and thereby 
achieve through inaction what the Framers 
refused to permit him, namely, an absolut.e 
veto. The veto provision therefore man
dates that a 'bill becomes law at the end of 
a ten--Oay perio~ if not returned. Without 
more, however, Congress, which conlt·ols 
its own calendar,%• could in tum vitiat.e the 
President's qualified veto by cutting short 
or entirely eliminating, through adjourn
ment, the period of time alloted the Presi-
1lenl to return a bill with his ohjections. It 
is that evil which the pocket veto clause 
forestalls by withholding the status of law 
from a bill whose return Congress prevent
ed.'1 The pocket veto clause thus is intend-
1:,I, not as an affirmatrve grant of power to 
the Executive, but r,nher as a limitation on 
the prerogative of Congress to reconsider a 
hill upon pres1dt!ntial disapproval, a limita
tion triggered when Congress "Ly their 
Adjournment prevent [the bill's) Return." 

ar 99. Only lwo members-James Wilson and 
Alcll,iinder llarruhon-!tpuke m favor of an abw
lu1e negauve. Id. at 98-100. La1er, lfamihon 
himscll doquen1ly dcfendcJ 1hc: ttu•hfied vel0 
as agam~• 1hc: .. more harsh" abs.olutc vclo pow
er. Su Tu• Fwu.u.m No. 73 (A. Ham,llon). 

19. The only s1gmfican1 mod1fica11on und<rgone 
by 1h, Comm1uec"s dral1 after being rc:por1c:d 
ba'-=k to 1hc t:unvcn110n wu an the umc alloncd 
to 1hc Pres,denl 10 con>1dtr btlls, which was 
incrca~d from !loCVcn 10 1cn Jays. 

10. The only c:cccp1ion to Congress's control over 
its own ad1ournmcn1S lS 1n case of a dis.agree• 
mcm bt-rwccn the two houses "wi1h Rcspcc1 10 

rhe Time of Ad1ournmen1." in which case 1he 
Prcs1Jcnt ··may adjourn 1hcm to such Time as 
he ,hall 1hmk proper." U.S. CuNST an. II, § 3. 

21. See Edwurds ,,. Umrui State,. 286 U.S. 482. 
4ti6. 52 S.Ct . 627. 628. 76 l..Ed. 1239 ( 1932); J . 
Snutv CuMMt.HhlillU ON Tit£ C..1NSTlntTlON tJF Ttt£

1 
U•mo Smu ~ 891. al 652 (5th ed. 1905) ( ht ed. 
C.tmbn.Jge I 8JJ). 
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The manifest purpose of the pocket veto 
clause has guided application of the clause 
by the Supreme Court, as well as this cir
cuit. ZZ In The Pocket Vetu Case, 279 U.S. 
655, 49 S.Ct. -16:1, 73 L.Ed. 894 (I 929), the 
earliest judicial discussion of the pocket 
veto clause, the Supreme Court confronted 
the issue of whether return of a bill to the 
Senate, where it oril{inated, had been pre· 
vented when the Sixty-ninth Congress ad
journed its first session si11e die fewer than 
ten days after presentinl{ the bill lo the 
Pr,·sidenL Justice ~anford 's opinion for 
the Coun began Ly dt·clannl{ that the term 
"adjournmem" is u~t•tl 111 the Cunstilutiun 
to rtdt~r to all}' oet:as um •m wl,idi a hou:-i~ 
of Cu11Kres!> is not 111 .'") t ':-,:-i wn , and tl1s1nis~ct..l 
the come111um that thi, term refrrs soldy 
to final aliJ1111rnment-, 11f a l'.uni:ress: 

W,; thi11k that under the co11stitutional 
·provision the ,l.-1.ern1111ative <1uestion in 
refcn•nte to an "adjournment" is not 
whether 1t is a final adjuurr11nenl of Con· 
gress ur an internn adjournment, such as 
an adjo11rnme11L of the first session, but 

22. lhc recognurun 11( 1tic purpo~e of 1h~ veto 
prm.-1~1on Jbu u11Jer lat·~ lhc Sup.-cme Cuun' :i. 
trcaunem of Jn ,~~uc 1dJ1cJ 10 tit~ pot.:kcl vcw, 
namcl,·, ~\hcthcr 1h,: l'1L•~1Jc111 may ~,gu a hill 
in10 low dilling JII .uJ1ou1 nmc111 uf Cungr t:.).) . 
In I.a Abru S,lvt·r .\11111ng Co. v. (lmted Stutes, 
17S v .S. ~23. !OS.LI. 168. H 1..EJ. 22J I 1899). 
lhc l.'uu, I hdJ 1ha1 an mtra!tcS!tlOII alJJoununem 
does nm prcdu<lc prc-~1den11al appro\'al ol a bill. 
The Court rca.!.uut.'J: 

llln or<lcr 1ha1 hb rdu.!.al or failu,:e to ac1 
may nut <ldcJI the will of 1h'-· pt.·•opJc . .is 
cxpre-~!.ed hv Congrc~!,. 11 J hall he not ap• 
pru,eJ u,ad bc 1101 sc1u1 ncJ 10 Ifie Jlou '\C rn 
whu.h fl un1,::111 o1 1c: J ,-.11h111 lhal 11111c, it hc
L:OJIIC"~ a l.,w III like 1na11rn:r J !:I ii ll h.u.1 lu:t.·n 
!:lignt-d bv him . We: pt.·1n.·1 ve 11011110~ ,u 1ha:!)t· 

COll!:olllu111mal p1, ,v1:-.1011') 111ak1ng the upprm•al 
or a hill by lhc: Pre~u.knl .1 llltlli•~· ,I ">Ut.h 

appro,.11 cx.:cun while 1hc l\\'U llouse?I ol Cun• 
Hrt: ~~ .ire m I c..:c!:I!) lu r ;1 named 111111.." . 

Id. a1 45~. 20 S.CI . JI 178. 
Laser . 111 l:·dward.'.I , •. l .imtc,i Stutes, :iupra, 1hc 

Luun c \h: ndcJ lhc rc-ohomng .111J l1oldmg ol /AJ 
Abra 111 t 111al ~,J1uurnmc11l ul Congrc~?I. Tiu: 
Cuu,1 -.1J1c:d : 

• The IJ!)I -.c111t·11..-c: ul I \n1dl.' I. , c:l.lmn 7, 
L l.111·.c 21 l k~trh· 111J1, Jlt.· , 1\\-o dd 11111 c ~uuJ 
Lu111J 1,ll111~ pu1p11-..1.•, /·int fu 111 :,.u1 c 

111 11111ptrtt·•,, .111 J ,., -.,, tq•u.ud llll" 11ppurtu1ut\ 

1,J ;nt· t 1, 11,-•1 ,•·,•, l111 11·,,111-.hh-1 .1111111 ,,f hilh 
\\.l11 . It : 1u· l'1 c•, 1d1111 d1 ·,.11'p11,,, ·. h,· ,i, 1.·. 1h~· 

11\ , JI ~( " I -1 11 11 )1· 1111111 ·.>1 Iii . ii Ith" ', ( , llU , u f 

whether it is one that "prnv,·11ts" the 
President from returning the l,111 lo the 
House in which it originated within the 
time allowed. 23 

An earlier case, the Court then noted, had 
held that a house of Congress is only con
stituted when a quorum of the membership 
is present. Because the veto provision spe
cifies that the President must return a dis
approved bill to its originating house, and 
because neither house was in session to 
receive delivery of the returned bill in that 
instance, the Court reasoned, return must 
be deemed t.o have been prevented. 

Counsel for the. House of Representa
tives had argued that, when the oril{inating 
house is nut in session, return may be made 
consistently with the constitutional provi
sions by delivering the Lill, with the Presi
dent's objections, LO a projler agent of the 
house of origin, for subsequent delivery to 
that house when it reconvenes. Address
ing itself t.o this argument, the Court noted 
first "the fact that Congress has never 

mea .!i.ures !\hall nm be held indcfinicelv in 
abeyance rhrouKh mac11on on lhe part oi the: 
Pre!:>Jdcnl. Sa:unJ. Tu salcguard the vppor 
lUIIII\' ot 1hc Prc:!t1Jc: n1 lu L·on!t1dcr .ill balb 
pn•,cnu:-J 10 tum. '.', U that II mav nut be <lc
MroveJ by the ad,uurmnenl uf lhe Cong:rcS!, 
Junng lhe 11me allowed to the l'u:!:tuJent tor 
1 hat purpu::»e. 

286 U.S. at 486, 52 S.CI . al h28. Emphasi,ing 
1ha1 ""lrki;ard mu,i be had 10 1he lundamemal 
purpo~ oJ the com,11tu11onal provision to pro
vide appropnatc opporrunuy fur 1he Presidem 
10 l'.Ulh1Jer the bill~ pre~cmed to him," id. ,11 
493. 52 ~.C:I. al bll . lh< Cuurl «mduJed: 

No (>t.J!:o!:>1blc t ca:.on, c11her ~u~c~lcd by L·on~ll 

tul1011al thcur\' ur ha~et.J u,,on :\UJ)po ~J poh• 
c y, ••f>f>l'Jt !I lor a n>11!l>lruc11011 1,I tlic Cun~IIIU· 
turn whllh would LUI Jown the upporlunny ol 
1hc l'n•!'l1J,:m to t:"Xanum: anJ ~ppruvc bilb 
mcrclv hc<.:au~ 1he Loni;1e:.s has adjourncJ . 
No pubhc 1ntt·ri:~1 would he L·o11'.)erved by the: 
requ1rcmen1 ol hurried and incon~1derale ex 
am111~1mn ot h1Jh 111 1hc ,:lo~rnt( hours of a 
!)C~!:ll<Hl. w11h the r c-suh lhal hilb may be ap• 
pro\cJ \\h1d1 un lurthcr ton 0;.1Jcra11un would 
be! Uh approvt.·<l . l1r mav tail .1hhuu.:h on :,.w.:h 
~xamrnJllon the\' 1mt;hl be lounJ lu Jc!)CI \T 
appru,·al. 

/J. JI Wl-9~. 52 S .C:, . JI 411. 

23 . "'2.79 I; !:> . . II tiKO. ~ll ~ Cl. ;11 -U,o- rlu: ( '1 ,u, I 
.,hu rq1.:l.11.·cJ rhc: tt~umc:nt 1ha1 "\v11l11n 11 · u 

d ,1\. , , l'lt."J" , 10 1c11 •~l! ~!)t.1u,·c llavs ralher lh .111 

lt.·11 t .1k11JJ1 d.,1\·~- Id. JI tt79 - NO. ~9 ~ .Ct. a1 4r,CJ . 
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enacted any statute authorizing any officer (1938), the Court was called up, 
or agent of eitht!r House to receive for it mine the t!ffeetiveness of the I . 
bills returned by lhe President dunng its rt!Lurn of a bill on the tenth day after 
adjournment, and that there is no rule lo presentment, during a three-day adjourn
that effect in either House." Id. al 684, 49 menl by the originating house only. The 
S.CL at 468. Moreover, the Court stated, Court, speaking through Chief Justice 
"delivery of the bill to such officer or Hul{hes, held that return lo that house had 
agent, t!ven if authorized by Congress it- not been prevented and that, therefore, de
self, would not comply with the constitu- livery of the veto message lo the Secretary 
tional mandate." The C:ourt l!xplai11ed its of the St!nate t·u11s11tut.ed an effective re-
position thus: 

Manifestly it was not intended that, in
stead of returnilll{ the hill to the House 
itself, as required by lht! consl1tutio11al 
provision, the Presidt!nl should be autho
rized to dt'livt!r it, durinl-( an adjournment 
of lht! House. lo ~ome indivi,lual oificer 
or agent not authorized to make any 
lcg1slat1ve record of iL~ dcliv.,ry , who 
shoul,J hold it in his own hands for days , 
weeks or perhaps months, -not 1111ly 
leaving open possihl1, 'luest1011s as lo the 
,la'-'! 011 which 1t had l,een dclin·n-,i lo 
him, or whether it had in fad been ddiv
ered to him at all, hut keeping the bill in 
the meantime in a s~tle of suspended 
animation until the House ri,sunws iL~ 
sittings, with no t·ertain knowlc,Jge ,m 
the part of the pul,lic as Lo whether it 
had or had not been seasonably ddiv
ered, aml necessarily t·ausi11g delay in 1Ls 
re.:onsideration which the ConslllULion 
evidently intended lo avoid. 

Id. al 1;84, 49 S.Ct. at ~ti!!. Two co11cerns 
thus led the Court to believe that return lo 
an al{ent of the original house would not 
adequately guar:1ntee the President the op
portunity to ext!rcise his 'lu:tlificd veto: (I) 

delivery to an agent unauthorized Lo make 
an official record of delivery would cni:en
der uncert.amty over whether timely return 
had in fact been made and thus whethn 
the bill had or had not become law; and 111 

such a return would Le followt!d Ly lengthy 
delay before 11ossihlc reconsideration by 
the originating house. 

That the Court was not catcl-(orically de
nying the ust! of agents for delivery of veto 
messages was made clear in tlw 1\,urt's 
next, and last, cncou11kr with the p,wket 
,·eto clause. In Wri!Jhl 1·. 1!111/t'tl S/11!.-., , 
:J02 U.S. 58:J, :i!> :S.Ct. :l!J:,. ~~ L.J::d. -1:!9 

turn . 

In the first place, the Court noted, the 
Senate alone had adjourned, not "the Con
gress." Under tho, pocket vet.o clayle, only 
an adjournment by ··the Congress" can pre
vent return of a Lill. /11. al 587, 58 S.CL at 
:!!!7. The Court then dismissed the notion 
that a IHII rnnnul Le returned by the Presi
dent tu Liu, ongrnatmg house if that house 
is III an intmst•ssmn adjournment. In this 
ins tance, the Court swted, there clearly 
was 11u "'practical difficulty" in making re
turn durr111-; the adjournment: "Tht! organi
zatiun uf l ho, Sena LC continued and was 
intact. The Secretary of the Senate was 
funcl1111l1111-( :u,d wa.,; able lo recei\'P.. an<l 
,lid n~e,•ivc, the hill. " Id. al 589---!JO, 58 
:-:i .Ct. at :t!J7-!lli. ~lore importantly, the 
Court held l hat "I i]n returning the hill to 
the Senate hy delivery to il.'l .Secretary tlur
mi: the n,ccss there was no violation of any 
,·xpress n'<1uiremem of the Consutution. 
The ( 'u11:,tilutw11 dues nul define whut 
shall nmstitut;• u rrturn of II bill or deny 
/I,;• use of 11µµroµnate ug,mcies ill eJfect
i11g the return." Id. at 589, 58 .S.Ct. at 397 
(emphasis added). 

As the Wn!Jlil Court explained, the 
Po,·kd 1',·tu C.LSe wa.s not tu the contrary. 
Althoul-(h the opi,11011 111 the earlier ca,;e had 
expressed tht! view that relurn f'all only be 
madt! to a house that 1s actua1ly assemblt!J 
and not lo an agent oi the houst!, that Vit!W 

did not control 1h1s case b-,cause 1t was 
grou11de<I in concerns that wt!re wholly in
applicable to a Lnd. imrasession adjourn
ment Ly the onginattnl{ liouse: 

In such ,·ase there is no withholding of 
the bill from aµpropriate lei:1slative 
r~curd lor Wt'l'h.~ nr perhaps months, no 
keejllllt! of th<• lull in a stale of su.spl'nd· 
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ed animation with no certain knowledge 
on the part of the public whether it was 
seasonably delivered, no causing of any 
undue delay in its reconsideration. 
When there is nothing but such a tempo
rary recess the organization of the 
House and its appropriate officers contin
ue to function without interruption, the 
bill is properly safeguarded for a very 
limited time and is promptly reported and 
may be reconsidered immediately after 
the short recess is over. The prospect 
that in such a case the public may not be 
promptly and properly informte<l of the 
return of the hill with the President's 
objections, or that the hill will not be 
proµerly safeKuardl·d or duly n•,·ord1,d 
upon the Journal of the lfous,,, or that it 
will nut be suliJeCL to n:asonahly prompt 
action hy the llouse. is we think wholly 
chimerical. 

Id. at 59f>, 58 S.Cl. at 400. Given "the 
manifrst ro,aliues of the situation," the 
Court hel,I. return to an agent of the origi
nating house was wholly effective. Id. 
Moreover, other adjournments might well 
not prevent return, although the Court de
clined lo speculate as to which would or 
would not: 

JC]ases may arise in whid1 ... a long 
period of adjournment may result. We 
have no such case before us and we are 
not calle<I upon to eonjeclure as lo the 
nature of the action which might be tak• 
en hy the C11ngress in such a case or 
what would be its effect. 

Id. at .598, 58 S.Ct. at ~01. Thus. the Court 
expressly left open !he puss1hility that its 
analysis would :.µply to render return lo an 
agent effective in adjournments other than 
brief, one-house, i11tr.1session adjourn
ments. The Court, however, did not leave 
fulure courts without guidance in ajlplying 
the velo provisions, for it ma,le rlear I hat 
lhose vroviswns are lo he inll:,r11re~d in I he 
light of their .. two fundamental purposes ." 

0

/d. at f,!lti. ii8 :-;.n. at 100. · ,\llhoul{h we 
hav1• alre:ulv set tlww forth at li,nKtli . the 
U'r1r1lt( I 'ourt ':-,; for111ulatum 1:-; 1111porta11l. 

')o lilt' 11111· t1,u111. th,·• ·•,11rt • t.~h·d . tlw \"Plo 

, .1 111 11-.. ., ri · 11w. u 1f 111 ,·w, 11n· lhat ·1tw 

I',, .i•!• 1.1 11 111 / .. a\• · ~u11;,1,I,, 11pp11rt t111ll\ to 

" a 

consider the bills presented to him . . . . It 
is to safeguard the President's opportunity 
that Paragraph 2 of § 7 of Article I pro
vides that bills which he does not approve 
shall not become laws if the adjournment 
of the Congress prevenls their return." 
Id. (citation omitted). At the same time, 
the provisions ensure "that the Congress 
shall have suitable opportunity lo consider 
his objections to bills and on such consider
ation lo pass them over his veto provided 
there are the requisite votes." Id. The 
Court plainly stated: "We should not adopt 
a co11Slruction which would Jrulrale ei
ther of these purposes." Id. (emphasis 
added). 

I 5, 6 I Wnyht thus has twofold signifi
cance . First, and most importanl, its rule 
of construction requires a court to find that 
lhe President was truly deprived of his 
opportunity to exercise his qualified veto 
power before it may hold lhal return was 
"prevented"; a court that fails in this re
sponsibility ends up sacrificing, without 
justifiration, Congress's right to reconsider 
disapproved legislation. Second, Wright 
indisputably establishes that mere absence 
of the originating house does ,wt prevent 
return if II) there is an authorized agent lo 
accept delivery uf a ,·eco message, and (2) 
such a procedure would not entail the delay 
and uncertainty justly feared by the Court 
in the Pocket Veto Case. 

Ten years ago, in Kennedy 11. Sampson, 
.511 F.l!d 4:JO ID.C.Cir.W74), this circuit ap
plie,l the teaching of Wn.glit to hol<l that 
return is 11ol prevt'11tcJ l,y an 1ntrasession 
adjournment of any lcnl{th by one or hoth 
house,; of Conl{ress. so Ion)( as the uriginal
inl{ house arranl{e<l f,,r receipt of l'etO mes
sal(es. 1Jism1ssinl( the arKumcnt distin
guishing Wright un the groun<l that only 
I he oriKinating house had adjou med in that 
case, this court stated: "To hol<l !hat a 
return ,·etu is poss1l,le while the originating 
llouse alone is in hriei recess but not when 
hotl, llouscs are in r-,cess would .,ml.Jrace 
ritual at till' expen~e ui loKlc." Id. at 440 
I fouu1olt' S 01111tl•·dl. .\:i. thd tht· ( 'ourt in 

ll"r,_11/il. tlus rnurt d,·1111,11,, tr:m·ll that !he 
,·1111ct·rns that had h·d thl· f'uurt IU tht! 
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Pocket Veto Case to disapprove return to a the only decision concerning the 
house not in session were simply unjusti- Ly vel non for a pocket veto Oc J au 
fied in the context of the particular type of intersession adjournment. It was the Dis
adjournment at issue. This court stated: tricl Court's belief that the Pocket Veto 
"The modern practice of Congress with re- Case is therefore "the only case directly in 
spect to intrasession adjournments creates point." 582 F.Supp. at 168. Emphasizing 
neither of the hazards-long delay and that Wright did not purport to approve of 
public uncertainty-perceived in the Pocket delivery to agents during anything other 
Veto Case." Id. This court noted that, than a three-day adjournment and that 
whereas at the time of the Pocket Veto even Sampson s expansion of Wright did 
Case "intersession adjournments of five or not reach beyond the line between intr.1Ses-

sion and intersiession adjournmenls, the 
six months were still common," id. at 441 District Court concluded that "neither 
(footnote omittedl, in the past decade Con-

Wn.ght nor Kennedy v. Sampson give it 
gress's intrasess1on adjournments have license to depart fr\}m . _. Pocket Veto." 
typically consisted of "several recesses of Id. The court accordingly held, in essence, 
approximately five days for various huli- that intersession adjoummenls per se ere
days and a summer recess (or recesses) ate an opportunity for a valid pocket veto. 
lasting about one month." Id. (footnote 
11m1tu:<11. Thus. !his court 1·oncludt?d, ' 0 in-
1rasess1on adjournments of Congrl'ss have 
virtually never occaswned interrupt 111ns of 
the magnitude considered in !he Po.-1,·et 
Velo Case." Id. (footnote omitted). 

As to the concern for pul.Jlic uncertainty, 
this court stated: 

Modern methods of communication make 
it possible for the return of a disap
proved hill to an appropriate officer of 
the originating House to be accomplished 
as a matter of public record accl'ssible to 
every citizen. The status of such a bill 
would be clear; it has failed lo receive 
presidential approval but may yet be
come law if Congress, upon resumption 
of its deliber.itions. passes the hill again 
by a two-thirds majority. This st.ate of 
affairs generates no more public uncer
tainty than does the return of a disap
proved bill while Congress is in actual 
session. 

Id. (footnote omitted). Indeed, the Sump
son court ol.Jserved, "( tlhe uuly possible 
uncenainty about this situation arises from 
the al.Jsence of a definitive rulii1K as to 
whether an intrasession adjournment 'pre
vents' the return of a vetoed l,ill. Hopeful
ly, our 11resent opinion eliminates that am
biguity." Id. (footnote omllled). 

In addressing ourselves to the issue in 
this appeal, we are of course <'IIK1tizant oi 
the fact that the l'ockl'I I 't'/u <:'"~~ r~1o~ui,; 

WP appreciate the District Court's desire 
lo remarn withm the l,oundaries of prece
dcnt. We ,lisal(ree, howcver, with its as
sessment of where those boundaries lie . 
Morcovt:r. we hdicve that the District 
Court's h,1ltlini: fails to serve tht: essential 
purposes of the veto provisions. 

The principle that we believe runs 
through Poc/..t'l Veto :.nd Wright is a sim• 
pie one: wh.-never Congress adjourns, re
turn of a veto message t.o a July authorized 
officer of the originating house will be 
effccuve 011/y 1(, under the circumstances 
of that type of adjournment, such a proce
dure would not occasion undue rlelay or 
uncertainty over the returned bill's status. 
Thus, 111 Pocket Veto, the Court disa1r 
proved ,lelivery to a congressional officer 
during intersession adjournments because 
of the length of such adjournments-then 
five months or longer-as well as the un
certainly resulting from the lack of any 
rel(ularized procedure for recording re
turns. By the same token, the brief dur,1-
lion of the oni:-house adjournment in 
Wnght as well as the continued function
ing uf the t•nure congresMonal apparatus 
led the Court lo an opposite result in that 
case . Finally, in Snmpso11. this court. fol
lowing Wn!lhl 's lead, r"asoned that the 
11ock.,t veto dause did riot apply to any 
i11trasess1on adjournmt•nts, because they 
did not pose ,·ithcr of lhe prohlcms cited in 
l'ock<'I I ',·tu w a11y vreater ,lel{ree than did 
the thr_.,l··day ailjour111nent in IVriyhl. 

. .. . ----~, 
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Nor, we are convinced, do intersession 
djoumments pol!e either of those prob
•!ms, for as appellees freely conceded be
ore the District Court,2' such adjourn
nents do not differ in any pr.i.ctical respect 
from the intrasession adjournments at is
,; ue in Wright and Kennedy 11. Sampson. 
To be sure, an intersession adjournment 
delays possible refonsideration of a returned 
bill. But the delay is not substantial. In 
stark contrast to the five or six month 
intersession adjournments typical at the 
time of the Pocket l'etu CC1se, intersession 
adjuurnmeni., of the rnmlern era hav~ an 
averal{e length of only fo11r WPt•ks , anti are 
thus ufu,11 eV>'II ,-hurll•r I han 111tra:s.,ssiu11 
adjournmt:nLS." In th,., ,·ast:, llw a1lj11urn
ment wa::, for nmc W1>1•h~. sunwwhal lon~er 
than the average 1,ut still ~unsideralily 
shorter than the h:.lf.year-lung adjourn-

24. 582 F.Supp. al lh5..;,o. 

25. &e Jo1n1 Unl.'! 101 1hc PIJ111t1H-Appdlams 
and Sena1c lruerv«.'nm· ,\ppdlam, .1pp~. J & 11, al 

63-70. 

16. The ad1uurnmc11t rn lhd .. et l'L'/0 ditfen lrom 
rhal al l'l.~ue here, 1101 only 111 us inm:h grcJlcr 
durallon , but .,bo III I ho11 II J1\'1dcJ lwo \ 'Cl"'V 

d1Here111 ~ -~IOU~ oJ l'o11gn: :,~. j ··1011,c !I.C~:,IO;I 

and J " IJmc~ul,, I. ·· '.'lc.- .,:,1011. Udun.· pa:,:,a~c of 
1he Twcnue1h Amt:nJmcnl 111 19 H . ca,:h Con
grr-ss la:i.lni trom Ma n.:h 4 ol 1hc uJd -munht.' r·ccJ 
year m M,udt .I ol lht 1u: x1 oJ,J numbc:rt.'d )ear . 
The lint ">C:S:,1un ul ,:ach Cunglc!i.S hcKan un 1he 
firsl Morufav III l>eu:mber. a:, provideJ an U.S. 
CoN:i.-Y., art . I. ~ .-.l , d . 2. and u:,uallv la:,lt"d well 
111to .,print,:. The ~ l'(Jrtd ~e:,s1on • LOmmenc.:eJ 
rhe lolJo\A.ml,:' D,·Lcmbcr, .ahcr 1hc: November 
congre:,:,1unJI, Jnt1ou"JI, .uuJ hJ<l lo ht.· aJJuurnccJ 
by Manh 3. W11h manv ol 11!'1 mL·mhcr., havrng 
given up ur lu~I lfu:u "iCJI~ lor rhc folluw111~ 
term anU w11h univ .1 lcw muolh"ll 111 whll'h IO 
work. CollJ.!'I r ,., du, 111~ 1h ~c..-011J '>C'>)loll woo 
unabk 10 gl\ c: .,i=nou !lo llH1~1Clcr;11 u ,u 10 ma11v of 
rhe i1cm:, ht: lorc 11. AJ1uurnmc111 ol lhc: l ir !-1 
)CSS.1un hc.· n<.:c in lat.:I ohcn prt:duJ,:J I e1:on:,1J

cra11on. 

27. Rule X\ '111 ul 1tu~ S1a1uJm1-: Huk ~ ul 1hi: S'-·n 
ale. 5 . DV4. . ~o. 10. ~HSlh Cu11f.! .. t:,1 Sc:~s. I J 
(19831. pro.,Jtcs: 

Ar rl,c.· '><-"1..m uJ 11 1 .rnv -.uh, l·4lll'lll !lo l." :-. "J11011 ot a 
C1 111g1 cv, llu: f,_•., 1·,IJII\«· hu ')JIU- ''> o l tl1 l' :")4..• 11; 1tc 

\ 1, h 1, I. 1 t ·111.111 u ·d "l hh 1n1n11 1nl 51 lilt' 4 l•r,l.' 111 
1111 • • , ,! J;,• •" • .t• •II •• I l / 1.I I I •• IIJ! f ,·•. 'o 

I ,, 1111' 

I i lu · 

ments common at the time of the Pocket 
Veto Case. 2' 

The opportunity for immediate reconsid
eration after the intersession adjournmeut 
is guaranteed by the rules of each house of 
Congress, which mandate that all business 
unfinished at the end of the first session 
shall be resumed at the start of the sec
ond.17 Moreover, because in this case, as is 
typical, the adjournment resolution provid
ed that Congress could ,he re~sembled at 
any time, and becaus" the rules of the two 
houses permit the convening of congres
siorml committees dunng adjoumml!nts,'" 
rPt:onsitleration nf a bill returned during an 
rntersess1on :uljourn111ent is nut necessarily 
dday,•tl ev,•n the several weeks that such 
an adjournment Iasis. 

Uncertainty no more characterizes return 
during adjournment than does delay. As in 

lfou,c Rule XXVI si.ues: ""All bwmess before 
<.:ommute.:s ol 1he llou~ at ahe end ul une 
~ sMon will be resumed at lht: c..:ommcncement 
of lhc nexr scss,on ot' rhe ~me Congress in the 
~me manner as at no adjournment had 1akcn 
place ." Cun!)lllullon. Jefferson·~ ~tanual and 
Ruic~ of lhc tluuse <,f H.eprcsentauves, If. Ooc. 
No. 271 . 971h Cong., 2d Sc.s., § 901, al 610-11 
( 1983). Funher. ··(1lhe bu,mrs.s of conlercnces 
bt:twcc n lht: two ltuu!>f!!) 1:-.. not mlcrrupred by an 
aJ1uurumcnl of a ~ !).MC:.m whu.:h Jocs 1101 1erm1-
nate I hc Congress, and even where one Hou~ 
a ?>k:!it a t:onlerence al one ~t'.'S!)lun lhc other may 

agrt:-e (o II in 1hc ncx1 ~s!i.mn: ' Id. at 611 
emnu1a11on (cita11uns umntec..1) , 

In lighl ul rhe '-arryovcr , ulcs, II would be 
Jtffkuh lu jus1ify findrng that return was pre
vented '.>tmply by Jclay alone. Because ncuher 
the Cou!i.Ulution nor the rulrs ul cuhcr hou~ 
plau: any llmt.' limn on 1 cl·on!i.1Je1 auon u( re· 
turnct.f h1lb. 1 ccon~,J"-·rauun (,I' a IHII rel urned 
dunng '!le!o :,wn n,ulc..1 l"a!)1ly he delayed longer 
1ha11 1 ct:on:»1Jcrauun ul a hill returned during 

o1J1uu111111cru. 

28. ( 'ungrcss runal c.omm111ccs, "which, in the lcg-
1:»la11ve !)(. heme u( 1t11nl(!J, lart:I for all practical 
purpu!l,,f,!?> Congrt>S!lo ll!i.df." /Jue, •. . tlcM1llun. 412 
U.S. )Ob, 3H , 93 S.CI. Wl8, 20-IO. 36 L.fal.2J . 
Yl 2 I (f.)71) tkclm4111 ~1. J. , t:uncunrng and J1:, 
.,c11ti11gJ. Jrc au1lu,n i cd Junn►.: .uJ1ournmen1 s 1u 

, 0111mu~ lo ~ii. In hold hrJI mg~. 10 <.:onduc:t 
111,·l· ..,11t;Jl1un '!I, aml 10 t ompd lc:i, lununv anJ 1he 
('C otJ11, 11 0 11 ol dm. Wlll' Jl h :-., IJul . So. 10, :.upru 
11 1 111 :_; . 11 I\ ~-' d{u 1c \.\ \ '11. It l), ,., No . 271 , 
,,.,,,,, 11 .. 1,· _, .' ~ . .... , .,, _, :,;, 
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the case of intrasession adjournments, the 
organization of each house of Congress 
remains unchanged, and their respective 
staffs continue to function unint.errupted.tt 
More importantly, neither house any longer 
lacks an authorized procedure for accept
ance of veto messages during adjournment. 
The House of Representatives provides by 
rule that return may be made to the Clerk 
of the Hou,;e; the Senate, by resolution, 
provides for acceptance of veto messages 
by the Senate Secret.ary.31 In both cases, 
the lime of delivery is recorded on the 
journal of the respective house, and the 
message is retained by the authorized offi
cer for presentation on the floor of the 
house immediately upon the house's recnn
venmg. The return may thus " be accom
plished as a matt.er uf pulilic record accessi-

29. IVnght, )02 11.S. al 595. 58 S.CI. al 400 . Con-
gre~1onal pral·tu.::c 1,.;onform!i. 10 the modern 
untl~rstandrng unJer rhe- Jwl'nlleth Arnendmenl 
1ha1 1he hou?)es ol each Con),!1css con:ttuuuonal
ly exis1 from January 3 of' ea.:h oJd-numberrd 
year through Jo11iuary 3 ur the nt:XI udd -nun1• 
bcrcd year. rcgarJless whether th~ lmuSts arc 
sillrng or in adjournmcnl. Thu!), even when lhe 
houses are nol m session. they t.: aO r.,c.:hangi: 
m~:»S.Ji,'l""ll Jlld have bills c:nrolJc:J, :,1gncJ, and 
prc,.,n,eJ 10 1hc Prc>1den1. IU)oc. No. 171. 
1upra note 27. § 560. al 261 annotallon f mes
sages/; rd. §§ 57~577, a1 2611-70 (<nrollmenl. 
s1gm11g. and prcsenrauon}; 1u. t!.g.. 129 CuNl.i 
Ru. S17.192 (Jaily eJ. Nuv. 18. 19113); 127 
CuNGREc Sl~.632 !daily ed. l)ec. 16, 1981); 125 
CoN<. R•c 37.317. 37.475 (1979); 113 CoN,. R1.c 
38.9411. J9,081 (1977); 121 CuN<. RH· 41 .975, 
42,276-77 (1975); 119 CuN<.Rec. 43,327 (1973). 

30. &e supra p. 24. 

31 . Id. The procedure for rc1uin Junng inlcr• 
scs.s,on adjournmcnl is in ever,, respect 1Jent1· 
cal lo the procedure u~d in intraSC:iSIOO ad
journments. the t.:onsutulional etfcc1ivenes.s of' 
which has been dear to bo1h 1he Executive and 
the Lc1islarivc Uranc~s smcc Wriglrr. Presi
dem Reagan himsclr has frcqucnlly delivered 
ve10 messages durinM an adjournment of Con• 
grr-ss. by using rhis procedure. Set! Joint Bncf 
for 1he PlainllffAppcllanl app. 111, a1 71 -72 . 

No more unccrtau11y :,urrounds 1h1s proce
dure than accompanies the t.:urrcsponding pru
cedurr by whic h the Ex«u1n·e Clerk 1·t:ce1ves 
bills for the President and relurns 1hem 10 Con
grc!t.S. Se.t. Ebc!r Bros. Wirte di Li'luor ( ·urp. , •. 
I/mud Stat,., 337 F.2J 024. 167 C1.U. bO'i I 19041 
(Jcllu:rv ot h1ll 10 1he i=xec ut1\'c Llcr k while: llu: 
Pr('s1dcn1 •~ o\'cl ~J:» t.:on~1111ues dfei..: uve 

ble to every citizen." Kennedy ,. 
son, 511 F.2d at 441. The status 
returned during an int.ersession ... .• n
ment therefore "would be clear; it has 
failed to receive presidential approval but 
may yet become law if Congress, upon 
resumption of its deliberations, passes the 
bill again by a two-thirds majority. This 
slate of affairs general.es no more public 
uncertainty than does the return of a disap
proved bill while Congress is in actual ses
sion." :n 

That intersession adjournments no long· 
er present any real obstacle to the Presi
dent's exercise of his qualified veto power 
was recognized by 'Presidents Ford and 
Carter, both of whom assumed the effec
tivene£s of rt!tur:i vetoei, made during such 
an adjournment." To conclude otherwise 

'"prr>e111meni'"l. , .,,_ J,ni,J. 180 U.S. 950, 85 
S.CI . 10~2. 13 1..EJ.!J 968 11965). 

12. The hu d ,\Jnurus.tra11on made its posuiun 
on mkr~~~mn puc:kcr vclocs dear m 1he aher• 
ma1h ul 1,·,nnedy v. Jones, 412 F.Supp. 353 IO.D. 
C.l976) . .1 l ·a:,c JJ"1:tmg !ihortly after SGmp::.on 
thal m \'olved a d 1allengc by Senator Kennedy to 
1wo pu,:k.et '-'Clocs. one Junng the rn1er scs.s1on 
ad1ournmcu1 uf 1he Ninety-lhird Congress and 
1he u1hc:r Jurmg .1 one -month mtra:,,C"~lon ad
Journmcnl ut 1h:11 Cuogre~. The Executive 
Branch conccJcd 10 the entry of summary judg
ment m Scnalur Kennedy's favor. Auorney 
Ge11eral 1.cv, .announced the Pres1Jcnfs. decision 
1ha1 he would 1hercaJ1cr rclurn J1sapprovcd 
bill!) Junng any in1rascs~aon Jnd intcrscs.5,1on 
aJjournmt:ms of ConKrcss, as lung .l?io appropri • 

a1e anaugcmcnb for rcce1pl of vela messa1cs 
were made. 122 CuN~Ru: 11.202 (1976). On 
lk.:ember JI. 1975. Jnd January 2, 1976. during 
Congres.s.·:» mtcr'!IC!..5100 adjournment, frc3,jden1 

Ford vc1oc:d. re,pc,c1tvely. S. 2350 and H.R. 
5900, which had b«n p~ Junng 1hc firSI 
sc~1un ul the Nmety-founh Cungrr-s.s. House 
Calendar, 941h Cong. 130--JI (final ed. 1977). 
The vetoed hills were acccp1ed by lhe appomlcd 
off11.:en ot chc re!)pect •vc hou.!.CS and were norcd 
in the respc:cuvc JOurnals. Sena1e Journal. 941h 
Cong .. 1>1 s.,,.,., 1431 (1975) ; lfousc: Journal, 
941h Cong., hi Sc:ss. 2246--47 { 1975). Upon lhe 
convemng of 1hc M:cond ?.Cssion. the mess.ages 
were la1J bclore 1he hou..:s. 122 CUNGR>< 2, 
HS { 1976). Both HIO.,s were susiamcd. House 
Calendar, 941h Cong. I 30--3 I <hnaJ ed. 1977). 

Like Prc:!)1Jen1 FurJ, Prcs1Jcnl Canr-r al!i.O re· 
framed from U>lng 1hc poc.Le, \'elo dunng inrcr
St:~~1on .,u.J1uurnmc:111s. 1ft returned S. 2096, 
961h Cougn:!)s, 10 1hc Sc:nouc. by cJelncf)' 10 1he 
Sc:crc:1an· ul I he Sc:na1c . aflcr rhe Senate h-1J 
aJ1uurncJ II S I II M >C:)!>1011 sr,te die. 126 (u,.,i..; 

Ru o-711Ygo1. 
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is "to ignore the plainest practical consider
ations and by implying a requirement of an 
artificial formality to erect a barrier to the 
exercise of a constitutional righl." 
Wnght, 302 U.S. at 590, 58 S.Ct. at 398. 
For the line that divides the first session of 
a Congress from the second has ceased to 
have any i,r.ictical significance. Were it 
not for the Article I, section 4, clause 2 
requirement that "(tJhe Congress shall as
semble at least once in every Year," that 
line, it sei,ms to us, would completely dis
solve.13 

We fully recognize that clear rules re
si,ecting Lhc pocket veto are vitally rn,ccs
sary iu unler that the stallls of bills in 
presidential disfavor be promptly resoll'ed. 
In seeking ch .. rity, we must be careful not 
lo stray into arbitrarinl!ss by drawing an 
irrational line bet ween intrasession and in· 
lerses, 11m adjournments. For we must be 
guidctl by the i,v1dent purpose of the pock
et veto clause, which is simply to ensure 
that the l'resuJent not be deprived of an 
opportunity lo disapprove legislation. 
Manifes tly , the president is no more de
prived of that opportunity by a modern 
intersess ion adjou r111nent than he was hy 
the adjuurnment.s in IVnylzl and S11111pson. 
The line lwtween int.,rsession and intrases· 
s1on adjournments, althoul{h a bright one, 
in no way furtla,rs the intent bd1ind the 
pocket l'eto d ause. and it therefore fails lo 
comport with the authorities interpreting 
the daus,•. Noth1111-: is gai11cd Ly drawing 
such a line. And what is lust is s11l,st.111-
Lial. for a rule hased on such a line deprives 
Congress uf the final word un a sig11ificanl 
portion uf it.s legislation and gra11Ls the 

33. The D1:)lrJl'l Coun appan·111h hd1cvcd lhi-11 lu 
1ake I he rC".thl y ul 1111c::-n,c!>!>1u11 o.uJJmu nm~nls 
inlO t.om,1Jt.· ra1itm III Jell.'. 1111111111~ wl1t.·d1t.·r rlac y 
prcvt: 111 t t: IUl n u l J1 ~app1t1\"t._•J htll!> w1 1uh.l 111n 

afoul ol 1hc Sup1t:mc Cuuu ·!t. lt.'Lt:111 ~l.1h·111t.·11l 

1ha1 1hc IJl.l rliat .t prJ4.'lll·c 1111..:h1 ht' "dlu.1c11t . 
,on\'t:111t.· n1 .• 1nJ 11 ~1.·lul 111 l.11..1h1 a 1mg tu11t.·1u111~ 

uf g11\' t: rn1J1t.'1Jl , ~l•.uulmg Jlunc. w1ll 1101 • .. 1vc 11 11 

ii,, lUlllJ.11\' In lhc.· l'uu ... 1111111011 ." t,,,,,,,..,u/1 ,111 

,(. ,·,11,0 11h : ,Jt1., ,1 '\0 1· 1 f .,, ,uJJ1,1, In! I ' ; 11 I'' · 
J Iii "\ I I ''r I '' ..,If -. 1 

I\' 

I t , I .'.I 1 1 .. 1 1 • 1"(\1 

President an absolute veto, even though 
Congress has shown no disrespect for the 
President's role in the enactment proces11. 

Appellees contend, nonetheless, that fail
ure to recognize the inlersession-intrase11-
sion line constitutes a departure from an 
historical understanding that the pocket 
veto clause is to apply during intersession 
adjournments. Bnef for the Appellees at 
29-30. In suppon of their argument they 
point to a change made between two drafts 
of the clause in the Committee of Detail. 
The clause, as taken from the New York 
Constitution, origmally stated that an unre
turned bill would become law, "unless the 
Ltlgislature by their Adjournment prev.,ut 
[the llill'sf Return; in which Case it shall he 
returned on the first Day of the next Meet· 
ing of the Legislature." 2 M. Farrand, 
supra p. :n, at ltii . This language would 
presumably have precluded the pocket veto 
entirely. The concluding phras~ of the 
clause was stricken. however, and in its 
place were substituted the words "in which 
case it shall not." that is, it shall not be
com" a law . Id. The change, appellet"s 
contend, evidences a conception on tho, part 
uf the drafters that intersession adjourn
ments would 1,re,·ent return. 

We would not deny the plausibility of 
appellees' explanauon of the deletion of 
one phrase and t.he sullstilution of ,mother 
in the Committee ui l.leta1l 's early drdlls uf 
the veto provision. Indeed, that explana
tion receives indirect sup11ort from i,videm•i, 
ind icating that the Framers envisioned that 
Cou~ress would cunvo,ne its annual session, 
comple te its l,usmess withi11 several 
mu11Lhs, and adjourn for the remaining 

l:0111ra rv 10 1he llu.:1.a1 r.~ of chc Const11u11un . Uy 
co111ra!i.1, 1he ,~ue here i::. wht..·th~r the -.:onscuu 
lional provt')lo n appha=~ Jt all . No \ Oun ,·Jn 
blmJ 11sdl IO 1hc- 1ac1 s uf a !i.llU.tlmn in dc1er-

mm111g whclher II ra11::i. w1th111 lhe inlcndcd 
st.:ope of a pan1L·ul.1r pru1,·i!'.u>O , as bo1h the 
A,d1.1:t l ew Cu..1e .,nJ Wn,:ht 1>IJinh• demon
.,., .1l c. .'it"e uUo I J.,,,. ·,u.b ,,_ 1/1111,:d .","tutes, 286 
II ~- -IHZ . ~~l . -~ ~Cl. nn, hll , 7h l..l'J. 12J9 
11 '/I~ ) h1111 •, lll ll ll~ \l,; ( ll fll11\l , uHh It) l>cfl ll ll 

l't c,1t lt- 111 1,, .1p p1 0 \ r h1lh ,1lll·1 ( " ll t.!tt· ,~ ho1 , 

1d1•"1111 1 d II i r,r : ro1111d 111,11 lnlo puhh , 111 
1 , .. , .. .i 1 , - , .. 1.c ·,,,·d ! ,~ .1 .11 1111 ,u, 1 u h : 1. 

,. ' .. .. , ., .. ,.,., ·" .. 11- .'.' 
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three-fourths of the year.11 As was the 
rule in the English Parliament of the era, 
business unfinished in the first session of a 
Congress was likely thought nut to carry 
over to the second session.ls With such a 
calendar in mind, members of the Commit· 
lee of Detail may well have been of the 
view that adjournment at the end of the 
first session would prevent return of a bill . 

But the adjournment practices of Con
gress as envisioned by members of the 
Committee bear nu resemblance to the ac
tual adjournment practices of the modem
day Congress, and to accord delo,rminalive 
weight to the Committee's supposed views 
un whether intersession adjournment., pre
vented return would therefore seriously 
disserve the larger purpose of tht, pocket 
veto clause as underst.oud by tht! Supreme 
Court." Given that under the principles of 
Wright and the Pocket Veto Case, 111lerso,s• 
sion adjournments no longer pose tho, least 
obstacle lo the President's exercise of his 
qualified veto, it cannut be dispositive that 
th" Committee of Detail may have believed 
they would. 

(7) Appellees point out that the view 
that intersession adjournments ,lo create 
an opportunity for a pocket veto has bc,•n 
accepted throughout most of the history of 
the Republic by both the President and 
Congress. Brief for the Appellees al :!2-
29. Beginning with President Jefferson 
and continuing through President Nixon, 

34. Su 2 M. FARRAND, supra p. JI, al 199-200 
(dcba1e over whc1her Congrc,s shoulJ >II during 
Winier or Spring); Kennedy, Congress, th, Pus
idtnr. and the Pod.et Veto, bl V,L.R•v J5S, 362 
(1977). 

35. &t Nole, The Presidentiul Vero Pow<r: .4 
Shallow Poclr.tt, 70 M1rnLluv 148, 165 (1971). 

36. As Senator Ervin remarked: 
[Alt the time the Cons1i1u11un was writlerl anJ 
for many years thereaher, II was 1hc "'ustom 
of 1hc Congress to mt:cc uni)' Jun11K 1h1; llr~• 
rew munths of each year .rnJ I hen IU go 
home. The: 10-day prov1s1un obviouslv w.ts 
wnllcn mto the Cons111u11on 10 "-"O\·er the ad-
1ournmcms at 1hc enJ ol a !lo C: ::.!lo l t>n . !lo inn~ Cun• 
~re~ wuulJ he Jb~ nl lrum 1h.: l'.1p11 ol lor 
maJ1y mo111hs. Todav. ut n 1m ~l.~. we ha \. e ., 
d1Cfcre111 ::.1tua11on c,1111...-l v. f"hc Fou11d111._: 1-a 
lhc:-n . ~. J1d HOI lorc~~e lhJ I LunKr t: ~::. \\tmJJ 

twenty-five of the thirty Presidents who 
have exercised the pocket veto power at all 
have done so during intersession adjourn
ments. In each of these pocket vetoes-
272 in all-Congress has acquiesced. What 
is more, appellees argue, Congress in 1868 
would have codified this practice of acqui
escence into law with a bill to limit pocket 
vetoes to intersession adjournments, were 
it not for successful objections that so lim
iting i11trusession pocket vetoes would be 
unconstitutional. 

Clearly, howeve'r, neither the past prac
tice of the Executive nor Congress's acqui
escence in that pr,1ctice is conclusive in this 
cllse. See lmm1ymtion and Naturaliza 
tion Senricc v. Clzadlia, 462 U.S. 91!1, 10:I 
S.Ct. .!764, 278tH!I, 2784, 77 L.Ed.:!d 317 
{ I !lll:11. Nor is that 11r,1ctice particularly 
rele\'a11t here, given that it develup,·,I under 
adjournment conditions markedly ,liffero,nt 
from thuse prevailing today . 

(ll, !I( Awello,es raise a final ari:ument 
in sup1111rt uf the result arrived at by the 
District Court. Conceding the absence of 
any practical difference lwtwt,o,n intrases
siun and intersession adjournments. they 
contend that the truly corn•ct "bright line" 
must 1.i., drawn al the three-day mark . 
Thus, if the tenth day after presentrno,ut 
falls ,luring an adjournnu,nl of over l hree 
days, a bill that has not yet been returned 
expires by pocket veto, regardless of the 
existence of procedures that would ensure 

become _. ycar-rounJ opcrauon. oflen su.ain
tnl( 10 flm::.h us busmess bclore 1hc c.:un~lllu• 
I iunal cnJ of .i Cun8ress. 

Con.s111u1u,na/t1)' 11/ the Pru,Jc:nt 's "P0<.·!~1 Vt'to •• 
Powt!r: ll~anng /kft>r~ th~ Subcomm. on ~pa 
rat,on u/ Powrrs o/ 1/ae L'1Jmm. c.m 1l1e Ju.d,nary, 
llmted S1a10 Sen4'tt, 92d Cong .. Isl Xss. . j 

(1971): see Comment, n,~ J. 'e10 Power 4'nd A'tn• 
ntdv , •. Sdmpiu,r: IJurrun~ a 1/ule in the Pre.s,
dent, l'od,r, n9 Nw U.I..Rev ~87, 1>10 ( 197◄ ) 

l"ll lmprovt"J 1ranspurta11on JnJ .1 more bur
Jcnw,mc worUoaJ h.ive J1 asucatlv ahucd lhc 
charac.:lcr ol lht.· L·ungre::.::.1011al scheJulc. Jour• 
ncvs wluch Ill pas1 years IJsJed Jays are now 
mL·.1::.urc.-d 111 hour:, . The modern ConKrcss 
wv.-lcs Jlmo:i,I \cJr ru u11J to c..:omplcle a ~•aucr-
1111( .agcnJJ . rl1c~ ... - l.1..:1U1 s have µrodui:cJ cun
gn: ::.,ional ._ .JlcndJn 1113rked bv 11umerous ::.hurt 
rcu.::i,:\.C::. 1 J lhn 1lia11 J :.111gle lc:-ng1hy u nc.")_ 
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actual return to the originating house. Ap
pellees contend lhat this principle is, in 
fact, revealed by reading Pocket Veto and 
Wright together; the former case estab
lished Lhe legal irrelevance of procedures 
that ensure return during the absence of 
Congress; the latter, it is suggested, de
clared that the only adjournments that do 
not prevent return are those of three <lays 
or fewer . Appellees also argue that the 
three-day rule correctly captures the intent 
of Lhe Framers regarding operation of the 
pocket veto clause. That clause, they as
sert, must be read in conjunction with 
clause 4 of Article I, section 5 of the Con
stitution, which provides, in part, that 
"[nleither House, during the Session df 
Congress, shall. without the Consent of the 
other, adjourn for more than three days ." 
Appdlees argue that, because every ad
journment of over three <lays is, by the 
terms of that provision, necessarily either a 
simultaneous :uljournment of both houses 
or an adjournment of one house pursuant 
to joint action by both houses, every such 
adjournment is one by "the Congress." 
When, therefore, the I· ramers mandated 
that an unreturned bill expires if "the Con
gress by their Adjournment prevent its Re
turn," they must have been referring to all 
adjournments of over three Jays. 

All appellees readily admit, under their 
interpretation of the j.lOCket veto clause, 
Kennedy v. Sampson, which denied the 
use of the pocket veto in all intrasession 
adjournments of any length, was wrongly 
decided and should be ovem1led. Of 
course, as appellees must also be aware, 
this panel is not free to reconsider a deci
sion by another panel of this court. Until 
it is overruled by the full court sitting en 
bane, Kennedy i•. Sampso11 will remain 
the law of this circuit. Brewster i•. Com
missio,1er, 607 F.2d l:!6!1, l:!73 \D.C.Cir.l, 
cert. de,md, 4-14 U.S. !1!11, 100 S.Ct. 522, Ii:! 
L.Ed.2d 420 (1!17!11. 

But even if Sampso11 had never been 
decided, we would be compelled to reject 
appellees ' three-<Jay rule, for w .. cannot 
al(ree that any special con11e<"lio11 o·xists 
lwr wee11 the pocket \'l'lo clause and the 
o:lause i;.,v,•rn1111: adJournn11,nts l,y une 

house. Indeed, there is strong reason to 
believe that the Framers intended no sucli 
connection whatsoever. The pocket veto 
clause speaks of adjournment by "the Con· 
gress." The phrase "by their Adjourn• 
ment" by itself plainly refers to any a,1-
journment by Congress, including an ad
journment of one day, two days, or three 
days. Thus, the words of the pocket veto 
clause cannot support the three-day rule. 
But neither can reference to clause 4 of 
Article I, section 5, for that provision re
lates only to one-house adjournments . Ap
pellees' choice of three Jays as a bright linl! 
thus appears to have no textual groundi11g 
at all. 

Appellees propose the three-day rule, it 
seems likely to us, because they could nut 
credibly argue for the extreme position 
that every adjournment by the Congress, 
no matter how short, creates an opportuni· 
ty for a valid pocket veto. Such an argu
ment would render nugatory the phrase 
"prevent its return"; the pocket veto 
clause would operate as if it read "unless 
the Congress adjourn, in which case the bill 
shall not become a law." That reading, in 
direct contravention to the purpose of the 
clause, would permit the President an abso,. 
lute veto whenever Congress is nut physi
cally within Lhe walls of the Capitol. 
wn·ght, 302 U.S. at 594, 58 S.Ct. at :J!l!I . 
Such an interpretation would also plainly 
contravene the Supreme Court's stat.emo,nt 
in Pocket Veto that "the dcterminatirn 
question in reference to an 'adjournment' is 
. . . whether it is one that 'prevents' the 
President from returning the bill ." 27!1 
U.S. al 680, -t!I S.Ct. at 466. Only those 
adjournments that actually prevent return 
create the opportunity for a pocket veto. 
Appellees argue that every adjournment of 
four <lays or more dll<!s precisely that. But 
the Supreme Court's cases plainly teach us 
that it is impossible to know whether an 
adjournment prevents return merely from 
th" fact that it is a particular type uf 
adjournment. Rathtr, a court must exam
ine the conditions surrounding that typ., of 
aoljournrnent and determine whether any 
obstacle to exercise of th<! Pres.ident's qual· 

__ ,,.,~ 
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ified veto is posed.ll To choose a three-day sion sine die on the day it presented H.R. 
line, or any line, simply because it is a line 404:l to the President, return of that bill to 
ignores the Court's rnarulat€ and Lhe 11ur· the originating house was not prevented. 
pose of the pocket veto clause. We therefore hold that H.R. 4042 became 

I JO, 11 I The distinction between a three
day adjournment and a four-day adjourn
ment is no more worthy of constitutional 
significance than is the distinction between 
modern intrasession and intersession ad· 
journments. Neither distinction finds :111y 
support in Art1d,, I, section 7, clause :!. 
Both are arbitrjry and frustrate the .:oal 
of protecting Congress 's right lo overrule 
presidential disapproval without furthering 
the goal of prolecti11g the Pr~si,lcnt's np· 
porturuty Lo olisappruve of leg1slati11n. By 
rejecting these ,listim·tiuns we ,lu nut hy 
any means read the pock"t v~to clause nut 
of the Constitution. The clause necessarily 
applies to the final adjournment by a Con• 
gress. because under Article I, section l , 
clause 1, that Congress has gone perma• 
nently out uf existence and therdore can
not reconsider a vetoed bill. See Ko,nnedy, 
supra note 34, at 381. Moreover, we ,to 
not hold that inters.,ssion adjourn;nents 
can never prevent return. Congress might 
someday revoke the existing authority of 
its agents to receive pr.,sidenual veto nuas· 
sages. or rescind its rules mamlating the 
carryover of unfinished busmess from the 
first session to the second, or resume its 
early practice of half-year intersession ad· 
journments. In such a t:ase, an interses
sion adjournment would resemble that in· 
volved in the Pocket Veto Case, and that 
case would unquestionahly govern. But 
the present case is not a second Pocket 
Veto Case. The existence of an authorized 
receiver of veto messages, the rules provid
ing for carryover of unfinished business, 
and the duration of modern intersession 
adjournments, taken together, satisfy us 
that when Congress adjourned ils fir.;t ses-

37. Thus, ..:ontrary 10 appdlccs· understanding, 
whe1hcr rc1urn was prevc111cJ wuhm 1hc mean• 
mg ol the pcxkel \CIO clau~ a nd whether re1urn 
was prau1cally 1mpo.ss1Llc JH~ 1101 lwo .. very 
d1ffcrcnf' que:.llmh. Brief for lhe Appcllct."::. at 
58, but rouhcr arc une anJ 1hc !ta1nc ~Ut.' ::.11011 . 

To Jctermmc '\ :ons111u1101 1..d prcvc111um ·· 1::i, JS 

1hc Court's appro.u.:h 111 l'od.er t 't'tu JnJ IV11,-:l11 

law, and accordingly reverse and remand 
the decision of the District Court with in• 
struclions In enter summary declaratory 
judgment for awellants. 

It is so ordered. 

BOHK , Circ~it Judge, dissenting: 

The pl,cnomenon of litigation directly be· 
tween Con.:ress and the President concern· 
ing their respective constitutional powers 
and pren,gatives is a recent one. It was 
unknown through more than a century and 
lhrce ,;uarters of our jurisprudenc...-until 
this court accepted tht! invitalion to umpire 
such dbputes in Kc11ncdy u. Sampson, 511 
F.:.!ol 4;10 tD.C.Cir.rn741. 

This fact alone, the complete novelty of 
the direct intermediation of the courts in 
olisµut.es between the President and the 
Congress, ought tn give us pause. When 
reflection dbcloses that what we are asked 
lo endorse is a major shift in basic constitu • 
tiunal arrangements, we ought to do more 
than pause. We oui:ht lAI renounce out
right the whole notion of congressional 
st.anding. 

I write al some length because of the 
imvortance of the constilut1onal issue and 
because in this case, unlike those in which 
similar protests havt! been lodged, the error 
in analysis prooluces an error in result. 
See l,'a ,11/er Jagt i•. 0 'Neill, 69!1 F.2d 1166, 
I 177 (D.C.Cir.l (Bork, J., concurring), cert. 
denied, - U.S. --, 104 S.Ct. 91, 78 
L.Ed.2d 98 (198:ll, and Moore 11• U.S. House 
of Representatives, 7a3 F.2d 946, 956 (D.C. 
Cir.1!1841 (Scalia, J., concurring), 1·ert. de
nied, - U.S. -, 105 S.Ct. 779, 83 
L.Ed.2d 775 (l!l!!f>I. To date these protests 
have been unavailing. With a constitution-

makes dt"ar, pr~c,scly lo dclcrmrnc "actual prc
n:nlmn .. : Sttl·h 3 dc1cr1111na11o n t:annot be made 
wuhoul rt!garJ for "1hc mamt'tst rcaliucs of 1hc 
s11ua10011." Wni:111, 302 U.S. JI 595. 58 S .CI. a1 ' 
-too. The Jh11nL1aun Jppelk~s Jraw between 
1hc iwu l>~ucs )Imply Jd1c:-, logu: and common 
SCII~. 



( 
42 759 FEm;RAL REPORTER, 2d SERIES 

al insoucian~. ··"~- -~sive to behold, various 
panels vi this court, without approval of 
the full court, have announced that we 
have jurisdiction to entertain lawsuits 
about governmental powers brought by 
congressmen against Congress or by con
gressmen against the President. That jur
isdiction float~ in midair. Any foundations 
it may once have been thought to possess 
have long since been swept away by the 
Supreme Court. More than that, the juris
diction asserted is flatly inconsistent with 
the judicial function designed by the Fram
ers of the Constitution. 

Appellanls seek judicial review of a dis
pute between the l.-,1{1slative and Executive 
Branches ov.-r the validity of the presi
dential "pocket veto" as appl ied Lo hills 
presented lo the l'res1d,·11t less than ten 
days hdort' an 1n11•rsessmn adjournment of 
Cunirn•ss . The mdrvidual· appellanL~-indi
vidual members uf Con1:-ress-allege that 
they have Leen injured by this use of the 
pocket vew because the veto nullified their 
oriirmal votes III favor of the Lill in ques
tion. The institutional appellants-the Sen
ate and !ht.' leadershi11 of the House--allel{e 
injury lo their "participation in the lawmak
inl{ process. si11ce it is the Senate and the 
House of Representatives that pass lt!l{isla
tion under arucle I. and improper t!xercise 
of the pocket veto power infrinl{es that 
right . . .. " MaJ. op. at :!fi. The majority 
describes the intlividual appellants' injury 
as "a Jiminuuon of the . . . power lo partic
ipate m the enanment of legislation 
through votinl{ on proposed or returned 
bills," id. al Ii 11. 11, anti the institutio11al 
appellants' inJury as "an inJury to the law-

I. The EAel·ull\.'t' Ura11d, nmccdcJ al oral argu • 
mcnt tha, 1hc Sen.ue hJ) ?:. lamJing iu ~uc 111 1hb 
suit. Si1111IJ1 Iv, in K,mnedv •·· .'l·c.1mpso11. 511 
F.2d 430. ~JS (O.C.Cir.l'IHJ. 1he Excrnlive 
8.-a,Kh t:ouL·rJcJ 1ha1 c11her lluu::,c ol Congress 
woulJ hav~ )lanJmg 10 )Ue ha~cJ on llljltr\' lu 

lls lawmal.mg powers. Thal lOIILt.'~\ltHI Joe!> 
not. ot ,,-ou1~. rcmovt." 1hc I~~uc lrom lhh d1s
pu1c: . fur II I) a ,1.1uma111 .. 1ha1 parucs l.a11nut 
conter , 1i1111.·t.:1 mailer 1urhJu:11011 hy waavcr. 
No rta?:.011 .1ppt.·ar!> ,,:h\' rhe E.u·, uuvc )houlJ 
oppo)e ~,a111..h11~ lor 111J1\ ulual lq;, ::.- 1,.uurs 1ml 
..:onu:Je .,.., 111 J llou-.c. Tl1c lon, 111u11tm..al prob-
1<'111?:. would :> ("l."11\ ht b1.• 1Jc:U11l.ll. Mure 11llpur-

making powers of the two houses of Con
gress." Id. at 6. 

It is clear, then, that appellanls are suiug 
not because of any personal injury do111, 
them but solely lo have the courts define 
and protect their governmental powers. 
Until this circuit permitted such actions 
eleven years ago, this suit would have been 
impossible. Indeed, for most of our history 
this suit would have been inconceivable. 
The respective constitutional powers of 
Congress and _the President could hav,• 
been given judicial tlefinilion only when a 
private party, alleging a concrete injury, 
actual or threatened, hroui:ht tliose powers 
necessarily into 11uestio11. No doubt it ap
pears more "convenient" to let congress
men sue directly and at once; in actuality, 
that convenience is purchased al the cost of 
suLverting the constitutional roles of our 
political institutions. 1 

Major alterations in the constitutional 
system can be accomplished through what 
seem to be minor adjustments in technical 
doctrine. That is the case here. By ac
cording congressmen standing lo sue the 
President, this court proposes a new and 
much different answer lo the qu,•, 11011 uf 
the proper role of the federal courts in 
American co11stitu11011al disputation. 
Changinl{ the constitutional role of the fed
eral courts. moreover. necessarily also al
ters that of Congress and the President, 
and seems, on ll,e rationale the majority 
advances, de,;tined to alter that of the 
Stalt!s as well. All of these changes work 
lo enhance the power :111tl prestige of the 
f ._.,Jeral judiriarv al the expense of those 
other institutions. 

lant b 1hc 111l!tl111Jcr~1antl111g ,,1 1he' 1mportam.e 
of the •~sue 1h•l1 undcrhc:!t this 1.: un,e:.!t1un. Ac- . 
rording 10 counsel, 1t1~ Exccull\lc Branch 1s pur 
suing Je,:1s1on on the mcrns 10 vandkate its 
govcrnme111al mtcic:!tt In nms11IuI1onal guver
naru.:e . While: 1111:, I s um.Joubledl\' true. I !tU"c-~I 
Ihat. J.;l\'en 1h1!t L:OJll:crn. Jflf>cllt.·e!t have m 1suul
c:red 1hc pnor111c..·s . Hv ,:orn.:<"J111g 1hc s1and111g 
i:.!tut· a1•pdkes endan~cr a l·onstilut1011al prmd 
plr l.u mun.· momc111ou!) than lhe ~ .-ope of lh( 
p0t.ke1 H~lu pcm:c..·L npc,·1allv ~mce 1tu: biter 
is:i.uc t:an ans( and h~ Jee.. 1JeJ l .. uc:r 111 a pnvatc: 
:i.ull . 

.. 
.. ....:.....;..... .. _ ,1, .......... :-..;. - ~ · .. , ................ ~t..,, .................. ~ ... • , , • .. iJ; 
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Fortunately, the question is not an open ing, the court may not p. • w decide 
one. It is clear upon several lines of analy- the merits of the suit. Though it is some-
sis that avpellants have no standing to times said that standing raises the question 
litigate the issue they woultl place l,efore whether the party is fit to litigate an issue, 
us. Because the significancE: of what is whether he has been injured directly so 
taking place through this circuit's reshap- that he possesses "that concrete adverse-
ing of standing doctrine appears to be inad- ness which sharpens the presentation of 
equat.ely appreciated, however, I first un- issues," Baker v. Carr, 369 U.S. 186, 204, 
dertake to demonstrate that the rationale 82 S.Ct. 6!11, 703, 7 L.Ed.2d 663 (1962), it is 
which underlines congressional standing clear that much more is involved. The 
tloctrine also demands that members of the standing requirement, at bottom, has to do 
Executive and the Judicial Branches be with what kinds of interests courts will 
granted standing to sue when their official undertake to protect. As Justice Powell 
powers are allegedly infringetl by another put it in Warth v. Seldin, 422 U.S. 490, 
branch or by others within the same 498, 95 S.Ct. 219;.', 2204, 45 L.Ed.2d 343 
!,ranch. In addition, st.ates would have 11975): 
standing to protect their puwer5 of gover· 
nance against the national guvcr111111,nt un 
the same theory. The consequences of llus 
expansion of standing, which w,11 !,ring an 
enormous numLer of inter- and intra
government disputes 111l11 the fetleral 
courts (usually, une supposi,s, inw this 
physically convenient cuurtl will be nothing 
short of revolutionary. I next demonstrate 
that three separ.1te slramls of Supreme 
Court precedent, and the philosophy 1111tler
lying them, foreclose the po,;sibility uf 
standing here. The criteria articulated by 
the Supreme Court to govern cases such as 
this, the argument proceeds, carry out the 
intentions of the Framers of the Constitu
tion with respect to the role of the fetleral 
courts in disputes between or within the 
political branches. I then show that the 
aggrandizement of the powers of the judi
ciary inherent in the doctrine of govern
mental standing is not made more palataLle 
by the doctrine of "circumscribed equitable 
discretion" or "remedial discretion" this 
court has invented precisely to compensate 
in part for the deficiencies in its standinJ! 
doctrine. Finally, I explain why the Su· 
preme Court tlecisions the majority relies 
upon are inapposite and why we are not, al 
present, bound by prior tlc,·isiuns of this 
court that created and sustaim,d the doc-
trine under review. 

I. 

The issue of standing is jurisdictional. If 
a court concludes that a party lacks s t.:.ntl-

In essence the question of standing is 
whl!lher the litigant is entitled to have 
the court Je.:idl! the merits of the Jispute 
or uf particular issues. This inquiry in
volves both constitutional limitations on 
ft!dt:ral-court jurisdiction and prudentiai 
limitations on its exercise. In both di-
111ens1uns [standing] is founded in con
cent 11buut the proper--<J.nd properly 
limited-role of the courts in a demo
cratic socfrty. 

tCitations omitted; emphasis added.) 

This should make it clear that the juris
tlictional requirement of standing keeps 
courts out of areas that are not prop,,rly 
theirs. It is thus an aspect of democratic 
theory. Qu~stions of jurisdiction are ques
tions of power, power not merely over the 
case al hand but power over issues and 
over othH branches of govemmenL Arti
cle III of the Constitution confers the "judi
cial Power of the United St.ates" and limits 
that power in several ways. Among the 
most important limitations is that ex
pressed in section :! of article Ill, confining 
our jurisdiction to "Cases" and "Concrover
sies." The meaning of those temts, how
ever, is ilo,cided hy federal courts. It fol
lows that judges can determine the extent 
of thl'1r own power within American 
gov,•rnrncnt hy how they define cases and 
controversies. It is for this reason that the 
proper tldinition uf those tl!rms is crucial 
to the maintenance of the separation oi 
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powers lhal is central tu our constitutional 
slructure. 

"Standing" is one of the conrepts courts 
have evolved to limit their jurisdiction and 
hence to preserve the separation of powers. 
A critical aspect of the idea of standing is 
the definition of the interests that courts 
are willing to protect through adjudication. 
A person may have an i11terest in receiving 
money supposedly due him under law. 
Courts routi11ely regard an injury to that 
interest as conferring upon that person 
standing to litigate. Another person may 
have an equally intensely foll interest in 
the proper cunstituuonal performance uf 
the United Staks l{OVernment. Courts 
have routinely rei:ardc<l inJury to that m· 
terest as not confcrnni,: sta111l1111{ to liti
gate. The difference helWt,cn the rwo situ
ations is not the reality or intensity of the 
injuries foll but a perception that acrnrdi11g 
standing in Lhe laller case would so en
hance the power of the courts as tu mak,, 
them the ,lominant hranch of government. 
There would be no issue of governance that 
coul\l not at once he hrought into the feder
al courts for conclusl\"t' ,lispositiun. Every 
time a court exµamls the definition of 
standing, the ddinition ,,f the mterests it is 
willing tu prote<·t through adjudication, the 
area of judicial don11na11ce grows and the 
area of democratic rule contracts. That is 
what is happenmg in this case. My dis
agreement with Lhe majority, therefore, is 
about first principles uf constitutionalism. 

The contours of Lhe stam.linl{ concept are 
often fuz2.y and ill -dcfinetl, !Jut it is not the 
less fundamental for that. As I wrote in 
Vander Jagt, 699 F.:!d at I 178-79, "(ajll of 
the doctrines that duster about article 
III-not only standinl{ but mootness, ripe
ness, political question, and the lik-relate 
in part, and in tlifferent though uverlap11ing 
ways, to an idea, which is more than an 
intuition hut less Lhan a rigorous and ex
plicit theory, about the consututional and 
prudential lunil.~ to the puwns of an une
lt.>l'lt•1i. urirt•J>rest·ntall\'t• Jud1r1ary in our 
krnd 1d ~t1vt•r11111t · 11l. • 

I r, i k t·, 1 ·,,..,, , 11 11, l , .t.., ·•• 1.,·1 , I ,II tht· .1111h111 II\ 

, ,I A , 11 11 , ., . 1 ')...in111.,, ,, l/1 , / , ''"'ct·. r-, 'l ] 

There may be doubts about what this 
political-legal idea means for the standing 
requirement in many cases. This is not 
such a case. Here it is clear that according 
these appellants and appellanL-intervenors 
st.anding is a flat violation of our basic 
ideas about "the proper-and properly lim
ited-role of the court in a democratic soci
ety." 

The concept of congressional standing, 
as the majority opinioq makes dear, rests 
U[IOn the idea that members or Houses of 
Congress must be able to sue Lo vindicate 
power.; or rights lodged in them by the 
( :llnstilution. See maj. 01,. at 25--26, :!8. 
Nothinl{ else is · required lo con
fer st.rnd1111{ under the doctrine as it has 
been •·nunc1ated by this court. It follows, 
accordml{ to the majority, that aµpellants 
have standing to maintain an action against 
an officer of the Executive Branch to es
tablish that the President's exercise of his 
µocket veto power was not within the 
terms set by the Constitution. This may 
sound unexceptional; it is, in fact, a consti
tutional upheaval. 

The first µroblem with this court's doc
trine of congressional standing is that, on 
the l.erms uf its own rationale, the conceµt 
is uncontrollable. Congress is not alone in 
having governmental powers created or 
conlt!mplated by the Constitution. This 
means that the vintlication-of-constitution
al-puwers rationale muat confer standing 
uµon the President and the judiciary to sue 
other branches just as much as it does 
upon Congress. •·cungressional sl:lnding" 
is merely a subset of "governmental stand
ing." This rationale would also confer 
standing upon states or their legislators, 
executives, or judges to sue various 
branches of the federal government. In
deed, no reason apµears why the µower or 
duty being vindicated must derive Crom the 
Constitution. One would Lhink a legal in
terest created by statute or regulatior1 
would suffice to confer standing upon an 
ag1mcy or official who thought Lhat inter
t•sl had llt'en invad~d.' 

F 2J JIil . 30 , 1 ll l' Ctr IQ82} In /~ace. cmplu, 
n~~ of a l~tkraJ •'Mt'CH \I. 1hcu umon . • 111J Con• 

• ·· ... • .. •• .. ' ' . . ... .. °".... .. .. • ., •. 
. 
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ination of the court's doctrine. If this ex- The Pocket Veto Case, 279 U.S 
lrapolation of that doctrine at first seems S.Ct. 463, 73 L.Ed. 894 (1929), for E:. ,.. .. 

far-fer.ched, that is only because it points to need not have awaited suit by persons who 
a new and wholly unfamiliar legal and con- thought themselves unlawfully deµrived of 
stitutional world. Yet such a world is pre- monies: had the congressmen and courts 
cisely what the rationale of the congres- of that time understood what this court 
sional standing doctrine, honestly applied, 
will create. No avoidance of these implica
tions is possible unless courts lay down 
fiats , resting upon no discernible princiµle, 
that arbitrarily limit those institutions 
whose members may vindicate constitution
al and legal interests. Because the implica
tions of what is being done here are unfa
miliar, it will be well to offer a few exam
ples of governmental standing that flow 
directly from the majority's rationale. 

We may begin with Coni:ress. Members 
of Congress, dissatisfied with the Pre~i
dent's performance, need no longer pro
ceed , as historically lhey always have, by 
oversight hearings, budget restrictions, po
litical struggle, appeals to the electorat.c, 
and the like, but may simply come to the 
district court down the hill from the Capitol 

grcMman Sabo sued to cn10111 a proposeJ rcJuc 
t1on-m-force on 1hc k:round:i. tha1 it was a I cor
gamullon of the agc:ncy barred hy ~lalute rn the 
absc,nce ol pnor approval by 1he llouse Appru
pnauons. Commurcc. Id. a1 304. The U1stnct 
wW1 hdd 1ha1 Congressman Sabo had >landing 
and Jid not decide whether I he cmplovecs or 
their umon could sue . The case was ta.ken as 
an emergency expedi1cd appeal. and 1he p~net, 
on which I sa1, held 1ha1 Congressman Sabo did 
no1 ha\1e !standing .a~ a member of 1hc llouse of 
Rcprescnrarives. bul d1J have Manding: as a 
member ul the Appropriations <.:ommiucc. Id. 
at JOS. Citrng Kum¥dy. 1he per cunam opimon 
held 1ha1 1he S1a1u1e gave each member uf 1hc 
Appropriations Commillec 1hc right lo part1c
ipa.U! in approval of any rcorganuauon ut· the 
agency. Hence *'(tJhc Secrc1ary's actions 111· 

jurcd horn by depriving him of 1ha1 specific 
sta1utory right 10 panicipatc 10 the lcg1sla11ve 
proass." Id. Since Congr<s>man Sabo had 
standmg, 1hc panel did nol decide ··rhe quesrion 
whc1bcr the distnct coun was the appropnatc 
fonim for 1he cmplovecs' complainr." Id. al 
304. My vole in Pierce is. of course. inconsisl• 
ent with 1he posilion I adopt m 1his di~~n• and 
previously adopted in my con..:urrcn~es 1n Van
d•r last V. o·N,ill, 699 F.2d 1166. 1177 ( D.C.Cir. 
198)). and Croc:k•ll v. R,a,:an, 720 F.2d ll55, 
1357 [D.C.Cir.1983). I overlooked 1he la1er11 
separaciOn-of-powcrs is).ucs m 1hat c..asc. whiL:h 
was my firsl encoum~,- w11h lhis t:oun·s t.·on
grcss1onal s1and111g doctrine. anJ in whu.:h, be-

now understands, an abstract ruling on the 
principle of the thing could have been ob
tained immediately after the President 
failed to sign the bill. Members of Con
gress would have standing to sue the Presi
dent whenever he committed troops. as in 
Lebanon, on the allegation that there had 
been a violation of the War Powers Resolu
tion or of Congress' ' power to declare war 
under article I, section t!. Members could 
sue the President about his law enforce-
ment policies a.1111 prior1tie,i, claiming that 
Lhe1r power lO make laws under article I, 
section IS , and his duty, arising under arti
c1., II , section ;1 to ·'take Care that the 
Laws Le faithfully executed," had both 
heen rnfrmged.' f:xamples of this sort 
could be multiplied indefinitely. 

,au::.e uf 1h~ c:rnergency narurc of 1he .ip~al. the 
opuuun wa.!I rclcas.eJ one day ahcr oral .argu
me111. .'-ie• l~erce, 697 l'.2d a1 303. 

3. Thi> courl has r<Jet:led some efforls by leg1sla-
1ors 10 ~uc on rhc b~1s of "rhc allc11cdly imprup 
er exccunon u£ an enactcJ law." on 1hc ground~ 
1ha1 ·'(1lhc rn1ury 10 lhe legislalor was a general
ized gnevant.·c: abou1 1hc conduc.:I of govcrn
mc:nl, nol .a da1m l'ounJcJ on lnJury to rhc 
h:g1~la1ur hy diston10n of the proc.:c~s by whit:h 
a bill htt:omc5 law." MO<Jre v. U.S. House of 
Hepres,mta11ves. 733 l' .2d 9-16. 952 (D.C.Cir.1984) 
(c•plauung llornn,:ron v. Bwh, 553 l'.2d 190 
( D.C.Cir. I Y77l. and AFGE v. Pierce. 697 l'.2d 303 
W C.Cir.1982), as onvolvmg only generalized 
~ornplarntsJ. The a1temp1ed Jis1inca1un is un
knablc. Ir a l'res1Jc:n1 rclu~c.J 10 enforce a law 
Congress had vahdl1· ena<1ed. 1ha1 would nullify 
leg,~lalors' votes amJ impa,r 1hc lawmaking 
powers of t:ungrt!.-5 JU)-1 as i,urely a5 if lhc Prcsi
denl had emploved 1he podel ve10. Yer. under 
the Jis1incuon drawn in Moore. a refusal lo 
enforce would ~ treated as g1vmg nsc to noth 
ing more than a gencr:iltzc:·d grievance. while 
the pockc1 \ ·c10 would be 1rca1ed as occas1omn1 
an rnJury ··10 1he member~· rights lo ~1opalc 
and vocc on leg1slauun m a manner ddincd by 
1hr l.:ons111u11011 ."" 733 F.ld at 951. The 
gruunJ~ for 1h1s J1Hen."1u:c in 1rca1mcn1 arc that 
a lcgt~latur has "a right and a duty lo par11c
ipa1e·· in 1he proce~.i. by wlurh a bill becomes 
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But the transformation this court has 
wrought in its own powers necessarily runs 
much farther than that. If Congress, its 
Houses, or its members can sue the Presi
dent for a declaration of abstract legal 
right, it must follow that the President 
may, by the same token, sue Congress. 
For example, Presidents at least since 
Franklin Roosevelt have objected to the 
device known as the congressional veto on 
the grounds of its unconstitutionality. 
Had they understood our constitutional 
sys1A·111 as this court now underst.ands it, 
these Presidents need not have waited for a 
private person lo rdise 1h .. issue in INS ,,. 
Chudha, 4fi:! U.S. 919. 111.: :-,.Ct. 276-1, 77 
L.Ed.:.!d :J 17 I 198:J), lo oht.a111 a dcclaratioo 
of the unco11st1tutionality of that device, 
but could have sued Conl{ress at any time. 
This court may become a potent supple
ment to the checks and balances the Consti
tution provides. Under the majority's rea
soning, whenever the President vetoes a 
bill that, m his judgment, requires him to 
execute an unconstitutional Jaw or invades 
his legitimate constilutional powers and 
Congress overrides his veto, the President 
may sue before the ink is dry for a judicial 
declaration nf unconstitullonalily. We will 
become not only a i,arl of the legislative 
process but perhaps the most important 
part. 

Indeed, if unlawful interference with 
one's official powers is enough to confer 
standing I ,lo not know why ml'mbers of 
the ju,1,.-iary should not join in the game, 
with th-, added advantage, of course, that 
one fe,kral JUdt,:e's lawsuit claiming a right 
to powers denn:J would he heard and decid
ed by utl1er fodl'ral judl{es. Thus, when 
Cont{ress lirmted the habeas corpus juns· 
diction of Lhe llislrict Court for the District 
of Columbia, there is 110 reason, u11tler the 
majority 's rntionale, why a ,Ji,,Lrict court 
juJge, ur a ju..i1:e of this courl who had lost 
appellate jur1sd1cllon, should nol have sued 

l,1w JJ .JI , , :._~ n, .. , IIIJ'' he. hul ,he lc:~• ~lawr 
.... 11 .. ,, • ... ,r . , 1111 1l , f1nl h, , 1 pu1 t11·1 \l·lu h,H 

.. ,: • . :., ,,.,, r,111,111 .r 1,, '1 .1,11.. ,, ,, 
. , -~ 1. ,., ·•· • I" ,i, , · r t 11 . ,1 

', II· l . 11uhllt,.' lq 

~ I , I •• • 1 , I 

: •• o -~ • • ' , ... I t , ._ 

Congress and the President for a declara• 
tion of unconstitutionality. In Lhis court he 
would, apparently, have won, see Pressley 
v. Swain, 515 F.2d 1290 (D.C.Cir.1975) (en 
bane); Palmore v. Superior Court of the 
District of Columbia, 515 F.2d 1294 (D.C. 
Cir.1975) (en bane), though he would not 
have succeeded in the Supreme Court, see 
Swain v. Presaley, 430 U.S. 372, 97 S.Ct. 
1224, 51 L.Ed.2d 411 (1977). 

Intra-branch dispu~s also must succumb 
to this court's plenary interpretation of its 
own powers. See, e.g., Vumier Jugt, 699 
F.2d 1166. lndivi,lual legislat.ors now have 
standing Lo sue each otht!r, the Houses of 
Congress, other bodies composed of legisla
tors, such as committees and caucuses, and 
so on. Virtually every internal rule, cus
tom, or practice by which Lhe internal oper· 
ations of Congress are regulated is review
able at the discretion of this court al the 
behest of disgruntled legislawrs. That 
means, for example, that the opponents of 
a filibuster have standing to sue for an 
injunction directing the filibuster to cea,ie. 
Legislators who were not selected Lo serve 
on the committees of thl'ir choice have 
standing to challenl(t! the manner in which 
the selection process was conducted. In
deed, this court has so held. l'onder Jagt, 
69!1 F.2d at 1170. No matter how intrusive 
the relief sought, this court has 1unsdiction 
so long as the legislator can show some 
relationship between the congressional be
havior ht! challenl('es and his own influence 
aml effectiveness as a legislator. Con· 
~ress , in short, is subject Lo judicial over
si1iht to whatever ,lei:ree this court, exer· 
cisini. its newly-mve111,•d powers of eq· 

• uitable discretion, dec1dt's supervision is 
warranted, or, as one of our cases puts it, 
not "startlin1ily unattr.1clin•." Va11der 
Jag/, 69!1 F.2d at 1176 !quoting Duvids 1•. 

Akers, fi-l!J F.:!d l:!0, I:!:! l!llh Cir.19771). IL 
appears that our constituuunai Jurisdiction 

1n1enJeJ ll . enlurrC'menl lhaJltngcs musl M 
ltc.ud 11 1111 , lOut1 ·~ rJllonah: 1~ 10 he fouly 
,11•J )i 1nJ Tl111 \ 1111 ) , 111111\ \I~ ,,i ')lanJ111l'{ • 

.11111lit•1l 111 ., 111 111, l l)inJ l .1,h111n ,.,1,l.llJ 11101,,t• tl1c 

.. llliJr,.'.',111••11 111 1.,11.c· l ., , c.· 111.JI 1:11.• , ..,...,., he:- la11h 
! ,,If\ t ' H ' 1 , 11t· ,l ••HI .. J ,1111.Jt J( , -& th(' L°OfhllllJ 

1,, 11 , .J1 1, I .St,uh· , I fi,c· f\o.rro .11t :,1n I JIIJ Ill 
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, now rests less upon law than upon aesthet· tions and powers as surely as 
ic judgments. does. 

The same reasoning, of course, apJJlies to 
disputes within the Executive and Judicial 
Branches. The head of an agency who 
believes that another agency has improper
ly encroached on an area con fidcd to his 
administration by statute or regulation no 
longer need bring the dispute hefore the 
President, for the courts stand ready to 
resolve it. 1 Beyond that, a cabinet officer 
aggrieved by an Executive Order or any 
other exercise of presidential power, one 
which arguably requires him to violate ·an 
acl nf C,onl(ress, can JJroceed to challenl{e 
the offending directive in federal court, 
where declaratory judl{ment and injunctive 
relief an, ava,lalile lo set the l'res1dcnt 
right. Pn•sumably, a district judv;t• whose 
junsclicuon had been limited lty a court uf 
apµcals decision l'ould seek rehearing ,·n 
bu11c or petition the Suvreme Court for a 
writ of certiorari. Accordinl{ to this 
court's rationale, I should 1,e ahle to peli• 
lion the Supreme Court for a writ of certio
rnri or of manJamus lo overturn the result 
in this case because it unconstitutionally 
alters my duties and powers as an article 
Ill judge.1 

Nor 111ust it be forgotten that the Consti
tution contemplates areas of authority for 
the states, areas in which ~he national 
government is not to impinge. Should Cun· 
grt!SS t!nact a law that arguably is lie yond 
its powers and that has an impact upon 
citizens of the several st.ates, it would 
seem, under this court's reasuning, that 
members of a state legislature, whose jur
isdiction had been ousted, would have 
standing to sue the national executive to 
enjoin enforcement of that law. Certainly 
the State itself would have standing. 
Slates, after all, have constitutional func-

4. The majority dearly believes tha1 Chapnu.m v. 
JPC HS U.S . 153, 73 S .t:J . bll~. 97 L.EJ. Yl8 
(1953), esiabhJics 1ha1 1hi• ,. alrcaJr ,he IJw, 
bul as )hown tn/ra at pp . 64- t,t, , 1hJ1 '-.i.l!>l" 

docs not a~ all have the 1mpor1 lite maJurlly 
ascnbes 10 n . 

5. 1..cst 1his ~ ugardcJ a:, tan1a~v o r hudc~uc. 
11 :i.huulJ be 11u1cJ 1hat lhi,. n:ry ~ort ul liti~alton 
wutun 1he 1ud1i:1;il hrJnd1 h he1ng Jllcm!•ll.:J . 

Enough has been said pt!rhaps to indicate 
the breathtaking transformation of the ju
dicial function, the relationships between 
lhe branches of the national government, 
and the relationships between federal and 
state govern111ents that waits at the end of 
the road upon which this court has set its 
foot. It is clear from the cases that even 
this first step is illegitimate. 

II. 
It is easily ilempnstrated from several 

different lines uf cases that the doctrine of 
conl{ressional standing'is ruled out by bind• 
ing Supreme I \,urt precedent. Thest! lines 
uf authority w,11 be examined separately, 
an<l I will then sul{gesl that they are but 
facets uf tht! same st!l of considcr.iuons. 

A. 

It has hcen noted already that the r.ition· 
al t! upun whid, the majority accords sta11d
ing to members of Congress and the Senate 
in this ca.se would e11ually permit suits by 
stales to challe!ll{e federal laws or actions 
that seem to impinge upon their soverei1:n· 
ty . Hut this result, of course, contravenes 
JJ,~~sac/11,sells 1•. Ml'i Ion , :!62 U.S. 447, 43 
S.t;t. :i97, li7 L.Etl. 1078 ( 19:.!3), and does so 
in a way that shows both the impropriety 
of the doclrme of governmental standing 
and the impropnt!ly of that doctrine even if 
confined, illogically, to suits by congress
men. 

In .Jfnssaclt11sett.s v. Mellon, the Com
monwealth of ~assachuselts brought an 
original action in the Supreme Court 
aga111st various federal officials to enjoin, 
as unconstituuonal, enforcement of the Ma· 
ternity Act. :!ti2 U.S. al 478, -U S.Ct. at 

&~ Jr, u Robsur1 und Wtll. p~tuiora for manda
rnu..-. ur rn 1lut ulurnullVt! /or ,:~rt. fi/uJ.. SJ U.S. 
I..W. 3552 1U.S. l'eb. S, IQ85) (Nu. 8-1-11271 
(Un11cJ S1a1cs lJ,-.1nc1 Judgc!I> )4!ckmlf relict 
a~~uht Cuu1 I ul .\ppc.sls un groumJs 1hac Coull 
,)r Appcab ltllpfulXrlY ~Ub!iotllutcd il!lo discrcuon 
lo, 1ha1 ul lhc D1:)lfll.'.I (ourt , Jnd CJtcceJcJ its 

aU1ho111y hv wdurng a n~rncJy 1ha1 u t:ontr~ry 
lo l..aw,. The po~!ll1b1ltt1c!I> :i.c:cm boundlcS$. 



48 •~- r'EDERAL REPORTER, 2d SERIES 

5!in . The ;iatute provided appropriations 
to be apporuoneJ among states that would 
comply wnh the law's provisions for the 
purpose of :ederal-state cooperation to re
duce maternal and infant mortality and 
protect the health of mothers and infants. 
Id. at 479, .i3 S.Ct. at 598. Massachusetts, 
in an argument exactly parallel tu that the 
majority arivances here, claimt!d that tht! 
Maternity .\ct was a usurpation of power 
not granU.'1l to Congress, but reserved to 
the States. Jy tht! Constitution. The State 
asserted s1.amiing because its "righL~ and 
powers as ;, ;ovt!reign State . .. I had I been 
invaded." Id. The Supreme Court re
sponded that 

in so far a.s the case clcpends upon the 
assertion of a right on th" part nf the 
State to ;ue in 1L~ own behalf we are 
without :um.diction. In that aspect of 
the case we are callt!d upon LO adjudicar.e, 
not rrgnts of person or property, not 
nghts oi <lommion over physical domain, 
not quasbovere1gn rights actually invad
ed or threai.ened, liut abstract lJUl'Stions 
of poliuc:ai power, of sovereignty, of 
government.·... [T)his Court is 
without :,.uthurrty to pass abstract opin
ions uµoo the constitutionality of acts of 
Congress 

Id. al 41!-t~b. 4a S.Ct. at 600. 
In the present case we are ask.,d to pass 

an abstract opinion upon the conslitutional-

6. The matonlV dauns 1hat Ala.ua,:hweus , •. . Uc/
Ion i~ .. in~ r~pet.:1 Lon1rary" lu 1he ma1ori-
1y's pm,1111"1. M.tJ . up. ar 17 n. •~ - But 1he 
maJOl 11\' 1.xn prot:tTds 10 cxplam 1hat -.:a.sc and 
<.:aM:!> that . ame allcrward, ~Ul h .is .Vu11unal 
Lea,:,., or, ., ,,,., 1•. {f,erv. Hb U.S. dJ3. l/6 S .U. 
2465, -'" L ~J 2J 2-45 t 1976), iwerri,/,:J ,m ,,11,~r 
groumb. . ,urnu v. Sun A,11onw .\tetrfJ11u/11a11 
Tran:,11 .~umuniv, •- II S. --, IOS S .ll . 1005, 
8) Lb.l .:.1 1016 ( 1985). 10 a way 1ha1 shows 
Ma.uat.'h~,ts v. Md/on lo he cmllral"y IO IIS 

pos11ion :~ c:,·cry re!tpel'I . Thus. the maJctr1IV 
quoles a ~~KC lrom thal dc(1~mn pmnllllt-! out 
thal M..t~~:iu~n~ ~omplainc<l ul h:tlaal U!)Or· 

par ion u • "!e re~rvc:c.J pc,we-n u( Ilic -.1...irc!) "hv 
1he rncre :--1Jclmenl ul the '.lot.atu1c. thou~h nuth· 
mg lia~ :~n June anJ noth111~ I'\ 10 he June 
w11t1uu1 -.: ir ""fl !lc..' 111 •• \1.11 "fl .it !7 11 J ..J 
l,11w11ria: "2 I'~ , 11 -lKl ..a\ ~ l 1 .11 "-

1l1ll The,: 
!ll 11 , II, '". , h,.J, ;, ,I •. I, 11·•-1,111 H Iii. rl11 · ·. I.Ill" 

.,., .,.•. , .,: It, . ,, ,lul 11,1 , ·, 

,,. \ ·•" ,,, 
..... , ' 

ity of an act of the President. Unlike the 
Supreme Court, the majority here complies 
with that request. But, if Massachw.etts 
v. Mellon is right, the majority is wrong. 
If, on the other hand, the majority is right, 
its rationale would, as already noted, lead 
to the overruling of Massachusetts v. Mel
lon, not merely in its general approach, but 
on the specific situation presented there: 
all states would have standing to challenge 
any action by any br,rnch of the federal 
government even though nothing more con
crete than disagreement about con,ititution
al powers was al stake. Since this court is 
not empowered to overrule Mu.ssach usetls 
v. Mdlm1,• I think I.ht! reasoning of that 
case requires a conclusion that there is no 
standing here. 

B. 
The Supreme C'.ourt's decisions about 

suits over "generalized grievances" are 
closely related to M,i.ssaclwsetts 11. Mellon 
and require the same result here. The 
merits of the dispute offered us turn upon 
the interpretation of article I, section 7, 
clause 2 of the Constitution. That is a task 
for which courts an, su1U!d, and I would 
have no hesitation in reaching and deciding 
the substantive question if this were a suit 
by a privaw party who had a direct stake in 
the outcome. The Pocket Veto Case, :!7!1 

claims of infringement or l.1wlul functions. 
Ralhcr, the '-·a~ ellplic11ly leaves open 1hc: pos?.1· 
brlit\' ol ~ull hy a :-.. l&&lc \\: l1c:11 ·, igh1s of lhc State 
folli;,I,! w11hin 1hc !tt.·upe 111 1he Jt1du:1JI power' 
arc ~•I :-..take, a JJ0~~1h1l11y l.itcr 10 bci..:omc: an 
at.:tual,tv 111, e.g., Narn,111JI /4•a~u1: of £.J11es." 
MaJ . up. ,11 27 11. 1-1. 1'11a1 11cJllv c..·,1u e~~cs In\' 

poml, uul the: ma1uru~··!t. 'The J1ll~rcn,:t: bc:-
1wcc11 ,\flbs"d1wl!IU ••· Md/au amJ NtJtiu11ul 

I .4!u,:mt "' cw~~ •~ tha1 m 1h,· f 111 mer only an 
anJury to guvcrnmcmal JX>WCI"~ wa!i. allt:tc:d 
while m the Jailer :-.1ale) anJ dues wtrc rr
qwrcJ bv lcJcraJ ~lalute 10 cxpcnJ money. See 
N,wonal 1-<a~u• 11/ l°llr"->. Hb 11.S. al 841>--47. 96 
S.Cl. at !-Hl-72. That was the u.>n&..rclc:- IOJUr)' 

an IJl: I 1ha1 l•.mlcrreJ 'lolimJrn~. Thc La!ioe now 
bctorc us allc:i,;c!) univ ..1 u~UI pal ion 111 l;OVcrn 
mc111al puwrn JI\J henu·, on lhc..· reaching of 
tltc '"'" ~up1,·111l· C'11u11 de.·, 1-.1011 :-. "11eJ . h 0111 
i~k , ,111 11111-.tJH II • 111 In -. f111tt .. \f11n ,1t Juoell.\ 1· 

\I,//,,,, 1·, '" \,Jll,irt.11' , ••i..:1,e 11/ l Htc'-> .t!lo lite..• 

•'" ,1 ,11 ., ,, " , .. du I' .. •,., l ,,,, 1 ..J ~e 
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U.S. 655, 49 S.Ct. 463, 73 L.Ed. 894 (1929), about an allegedly ~nconslitu\ 
was, of course, just such a suit.1 This lion of government. It is well se,.red that 
action, however, is not. This is an action citizens, whose interest is here asserted 
by representatives of people who them- derivatively, would have no standing to 
selves have no concrete intuest in the out- maintain this action.• That being ~o, it is 
come but only a "generalized grievanct!" impossible that these representatives 

7. In Tire Po.-ket Velo Case. Cong,ess passed a 
bill aUlhonzin~ cenam Indian 1r1bcs to present 
their claims against th~ Unued States 10 the 
Coun of Claims. 279 U.S. a, 672. 49 S .CI . at 
46). The bill was p,csc:nled lo lhc P,csi<lent 
less. than 1cn days before an in1c:rscss1on aJ
journmcnt, id.; 1hc Prcsit.lenl neuher ~igned the 
bill nor returned it m the originating huusc, ... md 
the bill was nol published as a law. Id. al 673. 
49 S.CI. a1 464. The ln<lian lnbes IOol< the 
posiuon 1ha1 1he bill became law, and filed a 
pc:111100 in 1he Coun or Claims 1a1smg vanous. 
da,ms m ac:c:orJam.:c: wilh the terms of the b,11. 
The UmtcJ States Jcfcndcd on the g-rounJ thal 
the hill had not bcc.:omc law under .1n1dc I, 
scc:uun 7, and the: (.'ourt ol Claim) Jhml~~J 1tu: 
pc1111un fur tha1 rc:a!tun . /J. The Supreme 
Coun allowcJ a member ol the llou:,c: Commit • 
tee: on 1hc Judic1arv 10 appear a!t an a1111(:U!t, hut 
there was no su"c~uon that any lcKa!)IJtor h.iJ 
standing 10 ~uc:. Id. 

Wnght v. Unrud .Stult<>, 302 U.S. ~83, 58 S.CI. 
395, 82 LEd. H9 ( 1938), loilljw<<l 1he same 
formal. Cungre~s pas~J a bill .;1\'111~ the Coun 
of Cla11nlo Jllrt~JKt1un to .1d1udicate Wright's 
claim agamSI 1he U1111ed S1a1es. 102 US. al 5db. 
58 S.CI. al 396. The Unued S1a1cs opposed 
Wnght's pc:uuon . arguing 1ha1 the hall haJ never 
become IJw, am.J the Cuurl of Claim~ agreed. 
/d.. Moreover. the same pallern ,s evident 111 the 
olhc:r Supreme Court cases that have: 1nlerpreled 
the prc~scn1auon dausc. Edwards v. United 
S1a1e1. !86 U.S. 4d2, 52 S .C1. 627, 76 1..1'.<l . 1239 
(1932), involved a p,iva1c bill giving lhe Coun 
of Claims jurisdiction 10 adjud1c.a1e E<lwards" 
claim agamst the Unitr:d S1a1es; the Court of 
Claims cenific<l 10 1he Sup,eme Coun lhe qucs
llon whe1her 1he bill became law, given 1ha1 ii 
had bttn signed by 1he Preo1den1 afle, a linal 
adjournment but wnhm ten Jays ot prescn1a-
1ion. Id. al ◄85. 52 S.CI. JI b28; LA Abra S1l1•er 
Minmg Co. v. Um1eJ Stata. 175 U.S. 423. 20 
S .Ct. 168, 44 L.E.d. 221 ( 1899). diffen only in 
1ha1 1he,c Cong,ess passed a bill au1hu,izing 1he 
Anornev General tu bring iUII an 1he Court or 
Cla.1ms io determine whether an award maJe by 
a United States Commis~1on 10 f.a Abra haJ 
been ob1amed by frau<l . 175 U.S. al 4-1 I. 20 
S .CI. at 175. Con..,quen1ly. on LA Abra 1he pri
vate party, rather than 1hc ~o\'crnmc:nt, ral:i,cd 
1he defense 1ha1 1he bill hJd no, become law, 
because !tigned by the Pr~s,dc:nt during a t:on
grcss1onal ,eee,.._ Id. al Hb. -151, 20 S.CI. JI 
176, 177. Thoe ._·•iscs prov1Je no !tuppun lor 
umlerring s1andrnl( IO , a1~c prc~cmauun d..au)e 
i~ues on ,un~rc-s:i,1011JI pfarntttls. 

8. II ,s also well sc:nled 1h,11 1he sia1cs would not 
have standing to assert such generalized gricv• 
ancc!t on behalf of their d1iuns. Ma.uachu.seus 
v. Mellon also holds 1ha1 a Slate, as parens 
patriae. may 1101 "institute judicial proceedings 
to protccr cu1zens of 1he United Stales from the 
opcrauon uf 1he ~ta1u1cs. lhcreot,• because "it is 
no part ol us July ur power 10 enforce 1ht:1r 
righis m r<>pc<I of 1hci, rela1ion• wi1h lhe Fe<l 
e,al Government." ' 262 U.S. al 485~6. 4) S.CI . 
al 600-UL The Sup,fme Coun ,ecen1ly ,e
affirmcd 1ha1 holdin11 in Alfred L Sna,-p & Son. 
Inc. v. P,,erto Hirn. 4S8 U.S. 592, 6 IO n. 16. I 02 
s.c, 3260. 3270 n. 16. 7J LE.d.2d 995 ( 1982), 
whtk 111t.l11...111rig 1ha1 a ~tale would have sland· 
111g J~ purem putriae lo "!ioecure 1he federally 
c.:rcJtcd 11uere~1s of its rcs1dcn1s agamst pnvate 
Jch.'m.Jauh." Id. Thi!to 1llu~1ra1es. ralher Jra
JnJllcallv unr: would ll11nk, 1ha1 what 1s a :.ulfi
nenl in1urv III fact when a~rteJ against a 
1•nva1e J~lt:mfo111 may, for rc~.ms of scpara• 
lion •>I powers and fedcrali:.m. be Jccmed ms.uf. 
fiuem ILl conter standing agoun:,t a branch of 
the tcJcr al government. It 1s prct:1sdy these 
re.i!tCm~ ul :,cparauon of powers anJ fedcrali~m 
that 1.umpd lhe parallel L·ondu:-iun 1ha1 injury 
10 ~ovcrnmcnta:I powers Jocs no1 cons1i1u1e an 
inJury m fact or a 1udic1ally cogmzable lnJury, 
as 1he Sup,cme Court has claburnled lho>e 
1c.:, ms III c.:onnccllon wuh the arude Ill standmg 
rc4u1rem~nts. 

Lcsl 1h1s poml be misamden1ood, I cmphasiu 
1ha1 I Jo 001 ,cad euhc, .Itel/on o, Snapp as 
holJmg thal the prohibition on stale paretu pat
riae :,ult~ agam!tl the federal KOvcrnmenl 1s in 
all &..asc~ a tonsututional limua11on rather 1han 
a pruden1ial one . In my view. 1ha1 prohibition 
is a con~lituuunal requucmem where, as in 
Mellon. m<livoduJls wuhm 1hc s,..,~ would lack 
standmg 10 )Uc because they have suffered no 
inJury 1ha1 1s 1uJ1t:1alty cugnu.able under an1clc 
Ill. To pt:rmll Cungrc-ss 10 conic,. !ilanJmg on a 
state 111 such a c~ would be to authonzc eva
sion ol 1hc consutuuonal standing requirements 
by allowmg the state as a rcprcscn1a1ivc or ils 
ciuuns 10 !I.UC when tho:l,,o(' who arc represented 
could not. Hut where pnv;uc mdiv1duah, could 
sausly 1he injury 1n facl rcqU1remenl of ar11clc 
Ill. there is no threat to sc:parauon of powers or 
10 tedcralism in alluwrn~ Con11rcss 10 tonler
pureru pu1n11e !tlam..lmg on the s1att: as the rcprc
wntauvc ol person) who have suffered a ..:on
cretc injury and would 1hemselvcs have stand• 
1ng. Cun:llt!t,fUendy, 111 du~ !loCConJ ca1cgory ol" 
,·a:.e• 1hc rule 1s pru<lenual and. ahhough fully 
hinJ111~ on 1hc Loun!.. unlll Congress acts. may 
be dumn.acc:J Ly congrcutonaJ c:nac1ments . 
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should have standing thal their conslilu
enlS lack. 

The Supreme Court lias repeatedly re
jected the proposition that one who sues as 
a citizen or taxpayer, alleging nothing 
more than that the government is acting 
unconstitutionally, has standing lo sue. A 
naked claim that a constitutional violation 
has occurred, the Court has said, "woult.1 
adversely affect only the generalized inter
est of all citizens in constitutional gover
nance, and that is an abstract injury." 
Schlesinger v. /{eserl'ists Cum11111tee To 
Stop the Wttr, 418 IJ.S. :!08, 217, 94 S.Ct. 
2925, 29:!0. 41 L.E,1 .:!d 7111i (1!1741. Sn, 
United Stutt·s 1•. Richurds1111, HH IJ.S. J6ti, 
94 S.Ct. :!!140, H L.Ed.:!d ti78 (IU7-I); l,111rd 
v. Tatum, 408 U.S. 1, !J2 !::i.Ct. 2:Jl8, :13 
L.Ed.2d 154 11!17:!J; E.c parte Le1,jtt, :102 
U.S. 63:l, .,8 S.CL. I, 82 L.Ed. 4!1:l (l!l:l7). 
Tliis is true even thoul{h "citizens are the 
ultimate beneficiaries of those [ constitu
tional I provisions," Resen'!sts, 418 U.S. al 
227, !14 S.CL, at 2U:l5. Taxpayers face the 
same bar. In Frothingham ,,. Jldlou, 262 
U.S. H7, 486, 4:l S.Ct. 597, 600, 67 L.Ed. 
1071l (19.!:ll, the Court denied standing to a 
federal taxµayer who allel:'ed that a spend
ing hill was unconstitutional. Despile the 
fact that such bills may have the effecl of 
taking money from the individual taxpayer 
and putting it to a purpose the Constitution 
interdicts, the general rule is still thal the 
taxpayer lacks standing liecause he "suf
fers in some indefinite way in common with 
people generally." Id. at -ll:l8, 4:l S.Cl. at 
601. See V111/,:y Forge Cliristi1111 rollt·y,, 
v. Amencuns U111ted for St'pamtio11 of 
Churr/1 & State, 454 11.S. 464, 476-l:ll, JO.! 
S.Ct. 7!i2, 760--li:I, 70 L.l::d.2d 700 tl!JH2l. 
Thus, these legislators lack standing in 
their individual, as opposed lo their repre
sentative, capacities. The majority aµpears 
to concede that, insisting only upon repre
sent.alive s t.anding. 

Y el, the leKislator.; on whom this court 
has ht>stowl'd standinl{ have allcl(l'll unly 
two tl1111i:s-an unconstitutional act and an 
im11airm.,nl of their 1·onst1t11t11111al powl!rn 
as a n •~ull .,f that al't . It 1s clt·ar thal lhe 
, ·1t 11. 1:11 s ;l11tf ta~1,a)•·rs lht•s1• fP~islaturs 
rt•1,n~:--.t· 1tl w,,uht 11ul t,avt• ~tamJ111~ 1f they 

allege,I that the same unconstitutional act 
had impaired the official powers of their 
representatives. That would he true de
spite the fact that citizens and taxpayers 
are the "ultimate beneficiaries" of the con
stitutional powers their representatives 
possess. Indeed, that was precisely the 
argument that was rejected in Reservists, 
where the plaintiffs alleged that they, as 
citizens and taxpayers, had been deprived 
"of the faithful discharge by members of 
Congress . . . of their d1!lies as members of 
Congress, to which all citizens and taxpay
ers are entitled." 418 U.S. at 212, !14 S.Cl. 
at 2927 (quoting Petition for Certiorari al 
46). 

If the people of the United !-itates would 
not have standing to bring this action (and 
it is undeniable that they would notl, then 
how can the representative of the people 
have standing that their constituenui do 
not? The only possible answer is that 
elected representatives have a separate pri
vale ril{ht, akin to a property interest, in 
the powers of their offices. But thal is a 
notion alien lo the concepl of a republican 
form of government. It l1as always been 
the theory, and it is more than a met.aµhor, 
that a 1lt!mocratic reµresentative holds his 
office in trust, that he is nothing more nor 
less than a fiduciary of the peoµle . Indeed, 
as I show in Part lll lielow, the Framers of 
the Constitution most certainly did not in
Lend Lo allow suits such as this, which 
means they did not t·onccive of the powers 
of el,ictcd reµresentatives as apart from 
the powers oi the ,,lectorate. IL is for that 
reason that Judl:'c :-,calia was entirely cor
recl in stating that "no officers of the 
United !-itates, of whalever Branch, exer
cise their governnu,ntal powers as personal 
prero1,:atives in which they have a judicially 
cognizable private interest. They wield 
those powers not as private citizens but 
only through the public office which lhey 
hold." Jfoure, 7:l:l F.2d :it 95!.I IScalia, J ., 
cuncurrin1:-,. 

Justice Frankfurtcr·s st,parate opinion in 
('o/,·111u1t , •. . 1/ilfrr. :UJ7 ll .S .. 1:1:1, 460, :,!I 
:-,.Ct. U72, !lllii, x:J L.td. 1:185 t l!J:J9), made 
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the same point on behalf of himself and foundatmns of sta,1ding doctrin, • ..,e 
Justices Black, Roberts, and Doul:'las: utter incom11atibilily of lhose foundations 

We can only adjudicate an issue as to with this court's conl{ressional-standing su
which there is a claimant before us who perstructure. In .·ti/en v. Wright, - U.S. 
has a special, individualized stake in it. --, 104 !-i.Cl. :l315, 82 L.Ed.2d 556 (1984), 
One who is merely the self-eonslilute,I Justice O'Connor, writing for the Court 
sµokesman of a constitutional point of majority, restated fundamentals lo which 
view can not ask us Lo pass on it. The we should reven every time an expansion 
Kansas lcl:'islalors ( who challenged the of ~Landing is contemplated. 
state's ratification of an amendment to 
the United States Constitution I could not 
bring suit explicitly on behalf of the peo
ple of the United States to determine 
whether Kansas could still vote for the 
Child Labor Ami,ndment. They can not 
gain standing here by having liroughl 
such a suit in their own names. 

Id. al ~ti7 , 59 S. Ct. at !l88. He said tha l 
iniuril!s lo voting procedures "µert.am to 
legislators not as 111divitluals but as politi 
cal representatives executing the lel:'1sla· 
tive process." Id: at 470, 59 S.Ct. al UH!-!. 
The Court majority did not Jisal:'ree with 
this so far as suits in federal court.s were 
concerned, hut found an interesl suffic1cnl 
lo confer st.anding only because the suit 
came from a state court that had found 
standing under state law . Id. at 446, !i9 
S.Ct. at 97!!. Justice Frankfurter's analy
sis thus remains fully applicable lo the 
action before us now. 

This court now necessarily adopts as a 
premise lo its reasoning that legislators, 
and other members of government, have a 
private individual stake in their official 
powers that is separate from their fiduci
ary role. If not, it is utterly anomalous to 
allow the representative to sue when those 
he represents may not. One might as well 
drop the pretense, allow not only legisla
lors but citizens and taxpayers to sue, and 
declare Richardson, llesen-i.sts, and Froth
ingham overruled and Justice Frankfurt
er's Coleman analysis reJected. Though 
the majority does not declare it, thal is 
what it has effectively accomplished for 
this circuit with the doctrine of conl{res
sional st.anding. 

C. 

The Supreme Court last Term handc,I 
down a decision that makes clear bo1h the 

Article Ill uf the Constitution confines 
the federal courts to adjudicating actual 
"cases" and ·•controversies." As the 
Court explained jn Valley Forge Chris
tian Colfoge r•. Americans United for 
Separation of Chufch and State, Inc., 
454 U.S. 464, m--476 [ 102 S.Ct. 752, 
757-7n0, 70 L.Ed.2d 700) (1982), the 
"case or controversy" requirement de
fines with respect to the Judicial Branch 
the idea of separation of powers on 
which the Federal Government 1..; found
ed. The several doctrines lhat have 
grown up lo elaborale that requirement 
ari, "founded in concern aliout the prop
er-and properly limited-role of the 
courts in a democratic society." Warth 
v. Selcii11, 422 U.S. 490, -198, 95 S.Ct. 
2197, :!204, 45 L.Ed.;!d :J4:J 11975). 

Id. 104 S.Ct. at :J324. She specified the 
foundations of the doctrine: "the law of 
Art. Ill standing is built on a sinl{le liasic 
idea-the idea of separation of powers." 
/cl. at :i:125. Moreover, 

the standinl{ inquiry must be answered 
by reference to the Art. I II nolion that 
federal courl.5 may exercise 1-"'Wer only 
"in the last resort, and as a necessity," 
Chicago & Grand Tru11k R. Co. v. Wel/
ma11, 14:l U.S. J:J9, J-15 [ 12 S.Ct. 400, 402, 
:J6 L.td. 1761 (U:!92), and only when adju
dicaLion is "consistent with a sys~m of 
separated powers and [ the dispute is one J 
tr.iditioually thought to be capable of 
resolution through the judicial process," 
Flnst v. Cullen. :i92 U.S. ll3, 97 , 88 S.Ct. 
1!142, HJ5l. :!0 L.Ed.:!d !147 (lU68). See 
l'u/1,·y Forge. 454 lJ .S., at -172-173, 102 
::i.Ct. at 75o-~5!1. 

Id. The rnllCl'IJt of ,·•ml{ressional standing, 
born 111 this c1rcui1 and rehed upon by the ' 
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majority today, is inconsistent with every 
one of the criteria laid down in this passage 
from Allen v. Wnght. 

This may be seen by contrasting two 
opposing conceptions of the role of the 
federal courts in our polity. The first, and 
more traditional, view is that federal courts 
sit to adjudicate disputes between litigants; 
the power of the courts derives entirely 
from the necessity to apply the law to 
concrete controversies. Judges interpret 
the Constitution and apply it only uut of 
necessity , and as a last resort, because the 
Constitution 1s law and may not he igrwre<l 
by a court 11f law . In the 1't11irse uf :uljt1tli
catio11, the .-uurt may ha,••· to declare a 
statute e11acLed liy Cong-n•ss unconstitu• 
tional or IL may have 10 mah the same 
declaratiuu co11c.-rni11g au act of the Presi
dent. That is an awesome power, but it is 
confined, limited, and tame,l because it is 
exercised only when the need to decide a 
concrete ,:u11troversy makes it inevitable. 
It is " merely the incidental effect of what 
Marbury 1• . • lfodiso11 t .. uk to l,e the judges ' 
proper 1.Jusiness-·solely, to decide un the 
rights of individuals.' " Scalia, The Duc-
1n·11e of Stami111g ,rs ,111 f.'sse11tia/ f.'fr
ment of/he S1•µumtwn uf Puu•ers, 17 Suf
folk 11 .L.Rcv . K!!J , KH4 (J\lH:J> !footnote 
omitted). This view of the 11owers of tht! 
federal judiciary is the one reiterated by 
the Sui,reme Court in Allen 1•. Wright. 

Tocqueville 11nderstootl the genius that 
underlay this definition of the Judicial role: 

[B ]y leavm,: it lo pnvate interest to cen
sure the law, and Ly intimately 1111itinl{ 
the trial uf the law with the trial uf an 
inJivi,lual, • le,:1slat1011 is 11rotectetl from 
wanton ass:1ults and from the ilaily ag· 
gressions uf party spirit. The errors of 
the lel{1slator are exposed only 10 meet a 

9. The ma1ur11y i m,1!:tlS 1ha1 All.:11 ,,. Wnght ha!» 
"no1hm~ 10 Ju wnh ·~uvernmL"nlal )lanJin)(,·" 
bu1 II t.: onc,:cdes tha1 .4//en , ,. Wn,a_:h1 cmplla~llc<l 
1ha1 "the 1rat.Ji1ional ~1amhr1g l1llena" are 
"grounded 111. and are lu he .applied wuh 1efcr
e1h .. e 10. rhc: p, 1m 1ple uf ">Cparallon ul powrn.'' 
Maj. np .. 11 .?ti 11 . I-& rlll' IIIJIOI 11v lat11101 

ha\'c 11 h11111 w;n ·'-> . Mv J, ~~•~lcl·nu.· 111 wuh lhc 
ma1oril\' , put 111 1ht' 1cc t11111. . .il [effll') ul 11ac.J1111111 -

al ~tJ11d111i,:. , 111c11.1 , , ., 11 \C'J \\ h1·1h c r 1mpa11mc111 

ul ~O\c.· r 11mc 111.1I powi· r ') I \ J 1uJ1t:1alh: LU~IIILJ · 

real want; and it is always a positive and 
appreciable fact that must serve as the 
basis of a prosecution. 

[T]he American judge is brought into the 
political arena independently on his own 
will. He judges the law only because he 
is obliged to judge a case . . . . It is true 
that, upon this system, the judicial cen• 
sorship of the courts of justice over the 
legislature cannot ,~xtcnd to all laws in
discriminately, inasmuch as some , :· 
them can never give rise to that species 
of contest which is termed a lawsuit .. _ . 
The Americans have often felt this inco11-
v1~nie11ce: but they have left the remedy 
inrnmplete, lest they should give it an 
t•fficacy that lllll{ht in some cases prove 
dangerous. 

A. De Tocqueville, Democracy In Am.:r
ic11 106----m (T. Bradley ed. Hl45). 

The competinl{ view, which this court 
adopted with the congressional standing 
doctrine, is that "the business of Lhe feder
al courts is correcting constitutional errors. 
and that 'cases and controversies ' are at 
best convenient vehicles for ,Joing so and al 
worst nuisances lhat may J,., dispense,! 
with when lhey I.Jecome ol.J,tacles to that 
transceudent endeavor." Valley Forge, 
4a4 U.S. at 41!!l, 102 S.Ct. at 767. The 
Vu/fry Forge l'oun could not have been 
clearer in rejecting this position: "This phi
losophy has no place in our constitutional 
scl,eme." Id. Yl'l. hy llll'ans of its inven
tion of sta11di11g- for officials or 1.Jranches of 
government lo seek the continual arbitr.t· 
tllm of this court HI their legal disputes 
with unc another, this 1:ourt has adopted, as 
the law of this circuit. tire philosophy deci
sively rejected in I 'alley Forge and Allen 
1•. Wnglit.' 

ble injury, 1hat i:,, ,m "in1ury in fact" For pur
pu~c!t ul ..an1clc Ill . Ju!tl as .\la.ssachwt!lls , •. 
Mel/un demonstrate) 1ha1 c.:on!t1Jcra1ions of (eJ
c'.'l"alism hmu the «.:alegoq ol 1udic..:1ally l:Ognila• 

bit- 1111ury in ,:ontn.1, t ·rs1e) tx:1wcrn a :,1atc ;rnJ 
1hr U1111cd Sl•Uc!t, l 'a//L!'v f"orxt and Allen ,,. 
1Vr1,a:l,1 !:ihuw, not uni v m 1hc.-1r ~ennal approad1 
l,u1 m 1hcu- .,pct:111l'. JppJKJllun ol lhe "tradi 
wmal :.1.inJ111g lTllena." 1ha1 l·ons1Jerauuns of 
~c: p.11~1w11 ul powers ha\'e 1he \amc limumg 
dfl't:1 . In l-'u//c:.v h1rKe 1hc Coun held that the 
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The difference between the two concep
tions of the judicial power may Le stated 
more succinctly. In the traditional view, it 
is the necessity to decide a case that cre
ates a court's duty to "say what the law 
is." Marbury v. Madison, 5 U.S. (l 

Cr.inch) J:J7, 177, 2 L.Ed. 60 (11!0:JJ. In the 
new view, it is the court's desire to pro
nounce upon the law that leads to the ne
cessity to create a case. This is a case 
created by the court. There would be no 
case or controversy here I.Jut for fal.Jrication 
of the doctrine of ~ongressional standing. 

The court has fashionetl a doctrine, in 
contradiction oi .-lllr11 11. Wn.ght, that 
transforms it from a tril.Junal exercising- its 
powers "only in the last res,,rt, and as a 
necessity" to a ,:overninK I.Jody for the 
entire federal l{OV1m11nent. available upon 
request to any dissatisfied member of the 
l.cl{islative, Executive or J udic1al Branch. 
Plainly, the courts of this circuit, if no 
other, are now not the last hut the first 
resort. We have al.Jandoned concern that 
our perfom1ance Le "consisLcnl with a sys
tem of separated powers" for a role of 
continual and pervasive intrusiveness into 

uncon!i>lllUllonal guvernm;nl ~onJuct pla11111Us 
had all(gr:d did nol tons111u1e a Ju1.h,,ally Logm 
zable 1111orv, b<,causc .. lalhhough l•heyl daun 
lhat 1hc ConMllullon has bei:n v1olateJ. 1hcy 
claim nu1hing else. "fhcy faol lu 1den1ily any 
personal 1111ury sulfered by 1he pla11111lls us a 
conseqUl!m.:e of 1he alleged c.:onstalutmnal error, 
other than the psyc:hotog1cal conscquem.:t: pre
sumably produ,eJ by obscl'Vauon of t:ondut'I 
wuh which one Ju,agrees." 454 U.S. al 4S5. 102 
S.C1. al 76S. Yel, as rhe Vollev forg, Court 
undoubtedly was awan:. psychologu.:al consc
qucncc:s arc £am1har ba~!i> for claims in u1her 
legal contexts_ The Supreme Court 's refu~I 10 

lrea1 1he psycholog«al eflects uf Jllegedlv 011• 

consllluttonal go\lc:rnmcnl conduct 35 )Udic1atly 
cogmzabl• "can only mean 1ha1 1he Coun per· 
ccives 1ha1 10 confer slam.ling in ~uch casc:s 
would impermi.s.s1bly ahcr i1s funcuun. " Van 
d,r Jagt, 699 F.2d al 1178 (l:lork. J .. concurring). 

Similarly, on Alim v. Wnglir. •hhuugh reco11-
nizmg 1ha1 1hc stigmauzing rn1ury ,:au!i>c:J by 
radal discrimination will conJer ~,andi11g in 
some carcums1anL·cs, 104 S .Ct. al 3327. 1hc Court 
held 1hat 1he pla11111ffs J,d no, have !iolandmg 
bee.au~ 1hcy we-re: nol personallv ~ubJc:U 10 1he 
diSl·r1mma11on thcv t: hallcngc:J . Id. To treat 
this "abHracl -,11gma1ic m1urv" ~1s n•~mzablc, 
1he Coun stah:J. would 1tansaorm 1hc:: tedcral 
couns rnlo "nu more 1han J \.chu.: lc l'or 1ht: 

the relationships of the branches and, in• 
deed, relationships within the branches. 
Nor can il Le said even that the disputes 
we invite are those "traditionally thought 
to be capal.Jle of resolution through lhe 
judicial process," for no one ever thought, 
until we did, that courts should step direct
ly I.Jetween the other branches and settle 
disputes, presented in the abstract, about 
powers uf governance. Moreover, as Alex
ander M. Bickt,I said, "the 'standing' and 
'case' requirement creates a time lag be
tween lel{1slation abd adjudication, as well 
as shiftml{ the line of vision. Hence it 
cushions the clash Letween the Court and 
any l{iven legislative majority . __ . " A. 
Bickel, The le/Uil Dangerous Branch 116 
(l!l6ll. In this respect, the standing re
quiremcut is like the requirement of ripe
ness, another of the traditional aspects of 
tlisvut.e resolution through the judicial pro
cess . 

Congressional standinl{, which must ex
pand iuto l{OVenimental standing for the 
President, the Judiciary, and the stat.es, if 
its r.itionale is honored. completely dispens
es with the traditional, limited function of 

vindication of 1he ·•aluc~ mlerests of concerned 
byManJcrs.'' Id. (quullng Unued States v. 
SC/UP. 412 U.S. M9. 687. 93 S .C1 . 2-105, 2416, 37 
L.fal.2d ~54 I 1973)). 

The Allen , •. IVn,:ht Cuun·s 1rea1men1 uf the 
"fairly traL·c:..-blc'" requ1remcnl c:ven more dear
ly 1akes a scparauon-of-powers approach. The 
·•ta1rly 1r;u..-cablc·· requ1rc:me111 '"tummes 1hc 
t.::au~I 1..onnccuon bc1wccn 1hc as.s.cr1cdly un
lawful t.:onJuct and the .1llet::eJ injury... 104 
S.CL a1 3326 n. 19. Yer. ,hough 1hc Coun recog
rnud 1ha1 1he ch.allenged IKS 1ax..:xemp1ion 
pr.1.t.:llccs nughl make some difference 10 lhe 
ab,li1y of plain111fs• t.:h1ldrc:n lo receive a Jc
scgrcg:Utd t:du1..a11on, auJ 1hough ii conccJed 
1ha1 thar ham, 1s no1 .mlt 1udic1ally cogniz.able 
bu1 ··one of lh~ mos• serious inJuries recognized 
in our kgal ~Y!.lem:· id .u JJ28. 11 none1hclcss 
hdJ 1hat 1hc L"au~llon requircmc:nl was no1 
mcl. Why> l:le.:Juse. the Coun saud, "we rely 
on scpara11011 ol powers pnnc1ples 10 inlerprcl 
1he ·tatrly traceable' component of the slandmg 
re4u1remcm." Id ..ti JJJO n. lb . II is cv1dc-n1. 
1hen, that th~ maJuruy's ;1sM:r11on 1ha1 All~n i ·. 

U-'n·~Ju I) 1rrdevan1 10 gm:crnmenral s1anding as 
un!i>t.f)Jk>rtablc. jnd ignores both that opm1on's 
general approach 10 1he purposes of lhe s1and -
111g Joc1nn~ and 1u apphcatton ut the 1echmL'.al 
!i>tamlmg ..:ntena. 
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the judiciary anu • ,ulates every one of the 
criteria for constitutional stamlini: laid 
down by the Supreme Court in Alle11 v. 
Wright. 

D. 
Just as .-tllen v. Wright teaches that 

standing requirements are built around the 
constitutional conceµt of "seµaration of 
powers," Massachusetts v. /llellon sug
gests that those same requirements also 
play a vital part in Lhe parallel constitution
al conceµt of federalism . As seµaration of 
powers and federalism aµply in a context 
like this one, the fundamental consideration 
appears to be the need lo limit the role of 
the courts in the interplay of our various 
i:overnmeotal ins lllul1011s. The role of the 
rnurts 1s l11111tcd, not excluded. since a per
son tl1,n1cd a monetary hencfit or other 
concrete inlA'rt•s l ('(JUI.J invoke the authority 
of the courts hy assen111i: that a bill had 
lwcome law be,•ausc uf the 111validity of a 
pocket veto. The ,lifference be tween a ju
dicial function limited by the doctrine of 
standini: and one nut so limited lies in the 
relative dominance of the judicial branch, in 
the timmi: of Judicial action, and in the 
number of constitutional principles i:ener· 
ated that curb the powers and freedoms of 
other governmental units . 

As Judge Scalia recently observed, "[t]he 
degree to which the courts become convert· 
ed into political forums depends not merely 
upon what issues they are permitted to 
address, hut alw upon wheri and at u1hose 
i11starice they are permitted to address 
them." -Scaha. supra. 17 Suffolk U.L.lh,v. 
at ll9l. A ft'dcral judiciary !hat is av;ulablc 
on dcman<l· LO lay down lhe rulcs of the 
powers and ilut1es of other branches and of 
federal an<l state KOvernmcnts will <1uickly 
becom" the single, dominant µower in our 
governmental arrangements . The conl'.cpl 
of the fragmentation of power, upon wl11ch 
both the ideas uf the separation of powns 
and of fodcralisni rest, will be, if not de
stroyed, at least very seriously eroded. 
See ge111•ralli1 The F,·,taali.,t No. ;',I. at 
:!:ii !.l. '.\ladis.,111 i.l ( ' 1111k1· "" l!llill it'x · 
pla11111,g I Lal lint Ii :-- ,·1,arallu11 uf 1u1Wt•rs aucJ 

the division of power between state and 
federal governments serve Lo protect the 
liberty of the governed by dividing the 
power of govemmcnU. A majority of Su
preme Court Justices will have something 
very like the power to govern the n~tion by 
continuously allocating powers and inhihi
tions to every other governmental institu
tion. As Chief Justice John Marshall put it 
in a speech to Congress: 

A case in law or equity was a term w .. 11 
understood, a,nd of limited signification. 
It was a controversy between parties 
which had taken a shape for judicial deci
sion. If the judicial power extended to 
every question under the constitution , il 
would involve almost every subject proJ>
er for legislative discussion and decision; 
if to every questioTI under the laws and 
treaties of the United States, it would 
involve almost every subject on which 
the executive could act. The division of 
power which the gentleman ltad stated, 
could exist no longer, and the other de
partments would be swallowed up by the 
judiciary. 

Speech of the Honorable John Marshall to 
the United Sutes House of Representa
tives, Ill U.S. (5 Wheat.I Appendix at 3, 16 
118~0). The concept of standing prevents 
this undesirable centralization of authority 
tiy severely limiting the occasions upon 
which courts are authorized to lay down 
the rules for governments and institutions 
of government. 

Standing re<Juirements, like the require
ment uf ripeness, also delay the invocation 
ui judicial power. This means lhat there is 
tm1e for the real impact of laws an<l actions 
to become clear, thus making the constitu
uonal in<Juiry less abstract and more fo . 
~used. The law is given a chance Lo go into 
~ffecl and have some impact upon person, 
in the society so that its constitutionaliti 
,·an Li, judged ac,·ording to its real effect:, 
upon real persons in real l'ircumstance~ 
The courts are enaLled to think about real 
11,tcrests and daims. uot words. Cunslitu
uun:d adJtuli,·atio11 should operat.c upon the 
!,a~,!', uf rt·al1l1c ~. nut ~t•flt•ral 1,rupos1lion~. 
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A firm sunding concept also decreases standing requirements are ~ . ..,c,pal barri
the number of occasions upon which courts er between us and that unhappy condition. 
will frame constitutional principles to gov- The arguments just made indicate that, 
em the behavior of other branches and of except where a conventional lawsuit re
sl.ltes. There will thus be fewer constitu- quires a judicial resolution, much of the 
tional principles of that sort in the sy$lem. allocation of powers is best left to political 
That, too, is a benefit. The business of struggle and compromise. Indeed, it waa 
government is intensely practical and much to facilitate and safeguard such a continu
is accomplished by compromise and accom- ing process that the checks and balances of 
modation. The powers of the branches the Constitution were created. It was to 
with respect to one another, as well as the allow room for the evolution of the powers 
reciprocal powers of the feder.i.1 and state of various offices and branches that the 
governments, ebb and flow as the _exigen- Constitution's specification of those powers 
des of changing circumstanl"cs suggest. It was made somewhat vague. The Framers 
is proper and healthful that this should be contemplated urg\1-"ic development, not a 
so. These matters should not be always structure ma<le rigid at the outset by rapid 
settled at the outset by declarations of judicial definition of the entire subject as if 
abstract principle from a11 isolawd judiciary from a lilueprint. The majority finds this 
not familiar with the very real and multitu- plan inade11uat.e and the idea of political 
dinous problems of governing. Fluid rela- strui:gle betwe<!n the political branche,i dis
tionships should not be frozen and the play tasteful, at best "time-consuming," at 
removed from the joints of governn1ent. worst involving ·'reuiliation." Maj. op. al 
That is precisely the tendency that must 16. Just so. That is what politics in a 
come into being, however, if elimination of democr..cy is and what it involves. It is 
standing requirements permits the explo- ahsurd to say, a.s the majority does, that a 
sive proliferation of constitutional declara· "political cure seems to us considerably 
tions about governmental powers. worse than the disease, entailing, as it 

would, far graver consequences for our 
Our democracy requires a mixture of 

constitutional system than does a properly 
both Principle an<l expediency. As Profes-

limited judicial power Lo decide what the 
sor Bickel put the matt.er: 

Cunsutulion means in a given case." Id. 
[T]he absolute rule of principle is • • • at That is a judgment about how the Constitu-
war with a democratic syStem. • • • Lion might better have been written and it 

No society, certainly not a large and is not a judgment this or any other court is 
heterogeneous one, can fail in time to free to make. Moreover, I know of no 
explode if it is deprived of the arts of grave consequences for our constitutional 
compromise, if it knows no ways of mud- system that have flowed from political 
dling through. No good society can be struggles between Congress and the Presi
unprincipled; and no viable society can dent. This nation got along with that 
be principle-ridden. method of resolving matters between the 

A. Bickel, supra, at 64. While all branch- branches for 185 years, until this court 
es of government are obliged to honor the discerned that the nation would be better 
Constitution, the declaration of constitu- off if we invented a new role for ourselves. 
tional principle with binding effect is pri- And, of course. it is true that matters of 
marily the task of the federal courts. If government will be much neater, if les:1 
the federal courts can routinely be Lrought democratic, to the extent that ju<lges un
in to pronounce constitutional principle ev- dertake to dec1<le them in the first instance. 
ery time the branches of the feJeral One must nut . furthermore, take seriously 
government disagree, every time the Ceder- the majority's promise that this court's con
al and the state governments contend, then gress1unal stamlmK ,loctrine "will help to 
we will indeed become a "principle-ridden," presen•e, not defeat, the separation of pow
in fact a judge-rid<len, society. Traditional ers" Maj. up. at :JO. As I have shown, 
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there is no principlt!<l way to limit the judi
cial power the majority would have us take 
for our own, and the result must inevitably 
lead to the destruction, not the preserva
tion, of the separation of powers. 

As I show next, those who framed, pro
posed, and ratified our Constitution chose a 
different mixture of principle and compro
mise for our polity, a different process of 
growth, struggle, and accommodation 
when they chose the role lo be played by 
courts. 

Ill. 
Thoul!:h we are obliv;ated to comply with 

Supreme Court precedent, the ultimate 
sourcl' of ,·onsututional lev;itirnacy is· ,·nrn
pliance wuh the int,•nt11111s uf those who 
framed and raufied OJUr , 'onstitution. The 
doctrine of conj!;ress1onal or govcrnmenl.11 
stand111v; 1s duuhly pernicious, therefore, 
because 1l flout,; not only thc rules cnunci
ated and applicd by the .Supreme Court but 
the historical nwan111g of our hasic doc
ument as well . The criteria· of Allen v. 
Wnghl are not simply Court -made; they 
rPflect and t'xprcss lhe design of the Fram
ers of the Constitution . No other conclu
sion is poss1Lle from a consideration of 
what the Frarncrs did and did not Jo. 

At the outset of the Co11stituuonal Con
vention, 1;uvernur lta11dolph presented a 
series of resolutions framt:d by the Virginia 
delegation and commonly called the Virgin
ia Plan. As Farrand says, "( l)hcse resolu
tions are important, because amended aud 
expa11de1l they w,•n• ,lcvelupcd stt•p l,y step 
until they rmally ltc,·amc the consututiun 
of the Urute<l States. " M. Farra111l, The 

10. The L'ounnl ot Re\·1,ion was ma11alh re1c,·1t:d 
when Gern•:, mo1io11 ··y.tm h gave lhc E.u~cuuve 
alone.'.' wuhuUl 1he JuJu l.ll'\' 1hc n :v1-,1un.ary '-'un
lrol un 1hc Jaw~·• wa.) Jid~p1eJ. I .\I. 1:arr Jilli. 

Tiu! Rt,·ordJ o/ the fed~ra/ Co,n•t1nllu11 o/ I 7.'17. 
al 104 I hi eJ. 1911 J !June 4, 1787). On 1hrec 
occ a~1011., 1hcreal1er Madison and Wtbon r~
ncweJ the prupo~I Im lhe Luunnl ol Rev1!->1on, 
ea,:h lame w11hm11 ~un.c~.). I M. FJrrand. ,u
pra. ;11 !3M. 140 I hone o. 1787); ! \\ FananJ. 
supr<.1. JI 73, HO tluh !l. 1787); 298 IAu~ 15, 
17M7J. 1;crrv 1J1 ~1.:J 1111: 1,h1t' lt1011 1h,11 lht:" p11w 

l'I 11I jllllh 1. 11 lt'\ 11'\\ \ '-,1' , 11f t. H Ill 111,4111 ,fa•l I lf lt" 

p,i l " ,. 11 \ • I!, , 11 t . 1 : . t ,, ' , I , , t, L e 11 , h ll 

,, .. ·' 

Framing of the Constitution of the U11it 
ed Stutes 61! (1913). The eighth resolution 
proposed that the new national legislature 
be controlled by placing a veto power in a 
Council of Revision consisting of the execu
tive and "a convenient number of the Na
tional Judiciary." I M. Farrand, The 
Records of the Federal Convention of 
1787, at 21 (1st ed. 1911). A Council so 
composed would be controlled by the votes 
of the judiciary, and the latter would in 
that way heavily influence, and often con
trol, the relationship between the President 
and Congress. By vetomg or refusing to 
veto, the judiciary could uphold one Liranch 
against the other and make -itself the um
pire of the constitutional system, not in the 
last resort or· as a ni,cessity, but on a 
continuing, front-line basis. The judiciary 
would, as well, be dr.iwn up immediately 
next lo the legislative process and decide 
what was to be law and what was not on 
the basis of abstract reasoning, without the 
benefit conferred by the passage of time, 
the cooling of passions, and an issue 
f mmed in a concrete factual setting. 

We do not, of course, know all of th" 
reasons why the memJ,.,rs of the Conven
tion repeatedly defeated the proposal for a 
Council of Revision. 11 But we do know the 
effect the Council would have had upon our 
constitutional arrangements and upon the 
role of the courts--,dfects remarkably sim
ilar lo those that would result from the 
final adoption of this circuit's doctrine of 
governmental standing-and we do know 
that the idea was rejected. 

There are, however. more, and stronger, 
inferc11ces to be drawn from the work of 

lie polic.. y was no pan 111 the 1uJ1dal lunction. I 
M. Fana11J, lupra. al 97-9d. KinK and Dicki11-
w11 Jrgu,:d in aJJ111un 1ha1 1hc proposal would 
J1lu1e the cXC(.' Ul1\·1: ·!, unua.-y charac.::tt"r and 
make: II lcs~ accou111..1ble lor 1he use lo whic.:h 
1hi, power was pul . Id. JI 139. 140. S1ro11~ 
worncJ 1hat the JUdMes ITilll:hl be unable 10 Le 
1mpart1al in m1erpr~11ng the law:!lo 1f 1lu:y were 
g1"t.:n .1 part 10 makang 1hem. 2 M. 1-"arranJ. 
u,pra . . 11 75, l.ull1er ~1anrn pu1111eJ oul t ha1 du· 
JUJJ!C!t L"oulJ nul be prt'!tUmeJ more expert 111 
le~1;IJl1n· ~lfa1n. 1han 1ht.· lqc1~la1m:,, ,d. al 7ti , 
Jud t,tu11,1111 u1~c.·tJ 1h.11 tht" 1uJ~e~ 1111teht well 
,J, ,ili.t.· lht· t·•"·,. 1111\ c- ,.11hc 1 1liJ11 ,uppon liun 

.1.,: .111 " 1 1hr lq,:1 -. l , ll Ul t.' / ,/ .• 1 71-l 
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the Convention tnan merely those that may 
be drawn from the rejection of the Council 
of Revision. We know, for example, that 
the Convention drafted article Ill of the 
Constitution in a way that does not conwm
plate· suits directly between the branches of 
government. Article Ill extends "judicial 
power" to various categories of "cases" 
and "controversies," which itself indicates 
the Framers had in mind a role for the 
judiciary similar lo the common-law func
tion with which they were familiar. It is 
perhaps more noteworthy that article 111 
creates, a.s specific, independent categories 
of federal judicial power, "controversies" 
between staWs, between a st.Ile and citi
zens of a11other state, and so on. Given 
that listing, it is incredible that Framers 
who intended to exwnd jud1c1al power to 
direct controversies bctwcten Congress and 
the President failed to ml!lude so unporlanl 
a category in their recitation. 

The drafters, moreover, sini:led out espe
cially sensitive categories of ju,licial pow.-r 
for the original jurisdiction of the Supreme 
Court. Thus, article 111 gives the Supreme 
Court original jurisdiction over "all Cases 
affecting Ambassadors, other pul.ilic Minis
ters and Consuls, and those in which a 
State shall be Party ." Had they contem
plated that the federal courts would regu
larly supervise relationships ltetween Con
gress and the President, the Framers 
would undoubtedly have placed that class 
of cases within the Supreme Court's origi
nal jurisdiction. That inference is made 
certain by the fact that article Ill contem
plated that "inferior [ federal) court.'!" 
might not be established at all. In fact, 
federal question jurisdiction was not given 
to the lower federal courts for almost a 
century after the fr.iming of the Constitu
tion. Act of Mar. :J, 1875, ch. 137, § I, 11! 
Stal. -'70, 470. That fact also demonstrates 
that the political branches wcre not lo sue 
each other. The Framers simply cannot 
have contemplated that disputes directly 
between Congress and the President would 

I I. Su. , .g., I M. Fan-and. n,. RemrJ.s u/ th• 
ftderal Convention u/ I 78 7, ai ~7 {Isl ed. 191 l) 
(remark, of t,crryJ; !09 (remJrks ol KinK); 2 
M. f.&rrand. supr"· al 76 <remarks ot l.. Mar11n); 

be ,tecided in the first inst.a, . ,f of 

the thirteen existing state court systems. 

It is notorious that th·e Constitution no
where mentions any power of judicial re
view . That fact has been much bruited in 
the never...,nding debate over the legitima
cy of the power asserted in Marbury v. 
Madison. It is entirely conceivable, of 
course, that Framers who thought the Con
stitution would be law, and who made it 
supreme law in article VI of the Constitu
tion, simply assumed that the Constitution 
would be appliep 1,y the courts whom cases 
arose re<Juiring it. Indeed, there are a 
number of commehts preserved from the 
Convenuun debates that suggest this is 
precisely what some members did as
sume." Hut 1t is absoluwly inconceivable 
that Framers who i11tended the federal 
court.s w arhitr,ue directly disputes be
tween th!! President and Congress should 
have failed to mention that function or to 
have mentioned judicial review at all. The 
swtesrnen who carefully spelled out the 
functions of Congress and the President 
and the details of how the executive and 
legislative branches might check each other 
could hardly have failed even to mention 
the judicial lynchpin of the constitutional 
system they were creating-not if they had 
even the remowst idea that the judiciary 
was to play such a central and dominant 

role. 

The intentions of the Framers need not 
be derived entirely from the records of the 
Constitutional Convention, nor even from 
the structure and language of the doc
ument itself. Courts may and frequently 
Jo look to evidence of what ""as said and 
done immediately aft.er the original act of 
composition. Consider, for example, Ham
ilton's well-known defense of the institution 
of judicial review in The Federali:JI No. 78. 
That defense. in essence, is that the limita
tions on the constitutional powers of Con
gress ·•can be preserved in practice no oth
er way than through the medium of the 

93 1rcmark> of Madi,on); 299 (remarks of Gou
\'ern.:ur Morns). But ut 2 M. Fan.and . .iupro. 
al ~9ij (remark> of Mercer); 299 (remarks of 
D1..:~cnwn). 
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courts of J. ,se duty it must be to 
declare all acts contrary to the manifest 
tenor of the constitution void." The Feder
alist No. 78, at 524 (A. Hamilton) (J . Cooke 
ed. 1961). It is important that Hamilton's 
discussion uf judicial review is immediately 
preceded by a passage in which he re
peatedly emphasizes the comparative impo
tence of the judiciary. The enormous pow
er that the judiciary would acquire from 
jurisdiction over inter- and intra-branch dis
putes would have made a mockery of his 
quotation of Montesquieu lo the effect that 
"of the three powers above mentioned ( the 
others being the legislative and the execu
tive), the JUDICIARY is next to nothing." 
Id. at 523 n. • (quoting Spirit of Laws, vol. 
I, at 18ti). Had Hamilton ewm suspected 
that disagreements between the pol'ular 
branches over their respecttve powers were 
"eases" or .. "coutrov~rsie~" within the 
meaning- of article 111. it is not to be be
lieved that he would have described the 
judiciary as "from the nature of its func
tiuns, . .. always .. . the least dangerous 
to the political rights of the constitu
tion . ... " Id. at 522. In fact, the judiciary 
would be the branch most danl(erous to 
those political rights. 

Indeed, the only ,Jiscussion in The Feder
alist of possible Judicial involvement in dis
putes between the President and Congress 
comes in connection with tht: impeachment 
power. The problem, Hamilton says, was 
to create "[al well constituted court for the 
trial of impeachments." ]'he Fedemlist 
No. 65, at 4:l9 (A. Hamiltonl (J. Cooke ed. 
1961). He defines that court's jurisdiction 
in terms of those offt:nses that derive from 
"the abuse or violalion of some public 
trust. They arc of a 11alure which may 
with peculiar 11ro)Jriety be denominated PO
LITICAL. as they r~late chiefly to injuries 

11. Tocqueville ~w 1his puim a::. wc:11. After 
speaking ot the Amcncan pr:u:lllt: ot lt..'avm~ the 
invocation c,1 judu.: 1al power lo i.:onlesb uf pl'I · 
vale mkrc-sl, he sa1J: 

I am 1111: lincd 10 hehe\'e 1111 !) prac11n: ol 1hc 
American t.ouns tu he a l om c mu!iol l.,vorablc 
lo li~nv ,inJ lo publ11.: uukr 1r the' JUJ~c 
could Jl1a1 k the lt:g1~b1t11 u n i\' opcuh· JnJ 
dllt'l li\, . he \1.uulJ ,0111r1111u,·.., ht· , 1l1 .11d Id 

''JlJlt t..C" :. un .1t11i ,II o1llt1 I 1, , 11t , p .111 \ ' I'" II 

done immediately to the society itself." /.t . 
He then considers, and rejects, the proposal 
that the Supreme Court should have been 
given this jurisdiction, in part on the 
grounds that it lacks the independence and 
authority to discharge this delicate task 
without a dangerous confrontation with 
one branch or the other. Id. at 44 l. The 
majority's doctrine of congressional stand 
ing brings the two political branches before 
us as adversaries just as much as woulil 
giving trials of impeachments t.o the judi
ciary. Today's dispute is only over a pock· 
et veto that h

0

as little continuing impor· 
lance, but the invitation we now issue will 
ultimately bring hefore us the most pro· 
found and agitated issues of politics and 
government. The task of umpiring dis· 
pules between the coordinate branches 
which this court has agreed to undertake is 
no more suited to judicial compet.ence than 
trial by impeachment, and raises the same 
or great.er dangers of repeated and head-011 
confrontation with the other branches th .. t 
underlie Hamilton's objections.11 Thus, the 
whole tenor of Hamilton's authoritative dis
cussion of the Judicial Branch is completely 
inconsistent with the existence of the juris 
diction the majority claims to possess. 

A similar point may be maJe about Ham 
ilton's Jiscussion of the Presnlent's vew 
IK>Wer in The Federalist No. 73. Hamilton 
asserts lhat the use of the veto power to 
prevent "the passinl,{ of had laws" was only 
a secondary purpose of its adoption by the 
Framers. "The primary inducement to 
conferring the power in question upon thte 
executive," he says , "is to enable him lo 

<lefenJ himself." The Federolist No. 73, at 
49ft (A . Hamilton) (J . Cooke ed. 1\16)1. The 
risk is that "he might i:ra,lually be strippe,I 
of his authorities by successive resolul1011s 
or annihilated by a single vote." Id. at ,UJ4. 

mighl ~11(..00rage him lo bra\'e If al every turn. 
The law~ woulJ t.OO)Cquenlly he anadicd 
when 1he puwc.·r lrom which 1hey em.1na11.:J 
was weak, and ubc,·tJ when 11 was strung; 
1ha1 is IU ~y. when II would Ix usdul 10 
rc.-spct:I lhem. 1hcv wuulJ oht'n he: ,·on1c~tt·d. 
anJ when 11 wuulJ l>t.· ,·a!)\' lO ,onvert 1hc111 
mW an lfl!)l r ume111 ul oppre~!)lon. they wouhJ 
he r,.-~pc1,:(l."J 

I \ ,h- I , ... ttltt.''- ilh: . ,uitru . . 11 107 

,. .. ........ , . .: .. - ,, • ............ ...........,...~ .. w ..... '•• _ ............ 1: ... ~"""··~ .•. -· ~_::. 
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Thus "the case for which the veto power is court to thrust the judiciar 
chiefly designeJ [ is J that of an immediate ing positioq. 
attack upon the constitutional rights of the 
executive." Id. at 497 . But, if this court's 
governmental standing doctrine is correct, 
Hamilton has described a power that is 
largely superfluous. The President would 
not need t.o defend himself through the 
veto power-he could at once challenge any 
"vot.e(s)" or "resolutions" that endangered 
his "constitutional rights" as President in 
the courts. 

Even the Anti-Federalists did not urge 
the existence of such unbounded judicial 
power as an objection to the proposed con
stitution. The most detailed Anti-Federal
ist critique of judicial review was supplied 
by the pseudonymous Brutus, whose princi
pal argument was that the federal courts 
would by constitutional interpret.Ilion 
bring about "an entire subversion of the 
legislative, executive and judicial powers of 
the individual st.It.es." H. Storing, The 
Complete Anti-Federalist :!.9.l:l9 11981). 
His description of judicial review is reveal
ing: when the legislature enacts laws that 
the court judl(es to be unconstitutional, 
"the court will take no notice of them," and 
this will discourage the legislature from 
passing "laws which they know the courts 
will not execute." Id. at 2.9.148. Had 
Brutus thought the courts were free not 
only to refuse lo execute an unconstitution
al law. but to review it for unconstitutional
ity where no question of execution had 
arisen, his argument would have gained 
immeasurably from some mention of that 
fact. There is none. 

It must be concluded, therefore, that 
those who drafted, proposed, and ratified 
the Constitution did not intend that the 
judiciary should entertain suits directly be
tween the political branches of the national 
government. The judiciary they envisioned 
was to play no such dominant role in af
fairs of state. Their intention precludes 
the Joctrine of standing devisl!d by this 

u. The sianding requircmcn1s of aniclc Ill arc 
jurisdictional--Jiscrct1on plays no pan in their 
apphcauon. Th~ p~d~nual st.anJmg require•. 
mcnls arc: no le~ 1uras.d1c11on.al. I am awar.: of 

IV. 
To make its standing doctrine more pal

atable this court has adopted a doctrine of 
remedial or equitable discretion. Thia doc
trine permits the court t.o say that a con
gressional plaintiff has standing, and hence 
that the court has jurisJiction, and yet re
fuse to hear the case because the court is 
troubled by the separation-of-powers impli
cations of deciding on the merits. We have 
no such equitable discretion, however, for 
"( w )e have no more right to decline the 
exercise of juri~diction which is given, than 
to usurp that which is not given." Cohens 
v. Virgw,u, 19 U.S. (6 WheaL) 264, 404, 5 
L. Ed. 257 (I!!:! I). By claiming that discre
tion the court has created for itself a kind 
of :ertior.iri jurisdiction-which it took an 
act of Congress to create for the Supreme 
Court. There would be no need to violate 
the settled principle of federal jurispru· 
dence thal a court with jurisdiction may not 
decline it if the article 111 limits on this 
court's jurisdiction were adhered to. n 

The introduction of discretion into the 
standing inquiry is therefore an attempt to 
change the very nature of that doctrine. 
Indeed, this court has plainly indicated as 
much: "The most satisfactory means of 
translating our separation-.>f-powers con-
cerns into prrnc1pled decisio, ' ing is 
through a doctrine of circuu . ·d eq-
uitable discretion. . . . [T]his t...~L avoids 
the l'roblems engendered by the doctrines 
of standing, political question, and ripe
ness . Riegle 1•. Federal Open Market 
Committee, 656 F.2d !!73, 881 (U.D.Cir.), 
cert. denied. 454 U.S. 1082, 102 S.Ct. 636, 
70 L.Ed.:!d 616 (19!!1). Indeed it doe11. The 
equitable discretion doctrine a voids the 
problems of standing, political question, 
and ripeness by 1gnonng them. But those 
problems are real; they relat.e to the prop
erly limiU:d role of the courts in a demo
cratic polity. To avoid them in this way 1s 

no case ,n which 1he Coun hu held 1ha1 a lower 
federal ..::oun may dc,,:1Jt 1ha1 1hose nqu1rc
mcn1s neC'J nul be ~llilled ir 1he LIJUr1 thanks it 
wuulJ be mcqunablc 10 deny ~1andm11:. 
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to say that the limit upon the courts' capac· 
ity to intrude upon areas of democratic 
governance comes not from the Constitu
tion but entirely from the courts' sense of 
fitness. That is hardly an adequate safe• 
guard. Moreover, this court has no right 
to avoid the problems of standing. They 
arise in large part from the Constitution 
and the Supreme Court has made it abun
dantly clear, in cases such as Valley Fi,rge 
and Allen 11. Wright, that they must be 
addressed, and addressed with the separa
tion of powers in mind.•• The doctrine of 
remedial discretion removes separation-of
powers considerations from the jurisdic
tional inquiry and converts them into mere 
interests to be 1,alanccd. Thus, th,· ,Joctrurc 
relegates st•paratiun .,f powers to second
class status and suliortiinates the struclllre 
of our constitutional system to the ,liscrc
tion of this court. It is impossible for me to 
view that prospect with equanimity. 

It is plain 011 the face of these develop
ments that what we are observing consti
tut.es a major aggrandizement of judicial 
power. Any lingerrng doul>t.s on this score 
are laid to rest by this court's stated pre
sumption in favor of exercising discretion 
to decide a case when, if a decision on the 
merits were withheld, .. non-frivolous claims 
of unconstitutional action would go unre
viewed by a court." Riegle, li56 F.:!d at 
882; se11 abio Moure, 73:J F.:!d at 956; Van
der Jagt, 699 F.2d at 1170, 117 ~ n. 23. The 
function of the article Ill case-or-controver
sy limitations, includmg the standing re· 
quirement, is, however, precisely to ensure 
that claims of unronstitutional action will 
go unreviewed by a court when review 
would undermine our system of separated 

14. The only JU~llfit:auon tor Hieg/r'~ claim 1l1Jt 

scparauon<1f•powcn c.:on)1dc1·a11ons are 1n de
van1 10 1he itandmg mquu-y was an iukntnc:e 
from the lac.:t 1ha1 lhC' Supreme t'uun vacated 
our JuJgmenl linJmg ~•andmg m (;11/dwut,:r v. 
Curter. DJ 7 F.2J bf.J7 ( lJ.t '.Cir.). 1uJxm~,11 ,•anu
,d on mhu grountl,, ~~~ IJ.S. 996. 100 S.CI. 533, 
62 L.EJ.2J HS ( 197~). un ~rc,und, uf non1u,11<i· 
ab1li1y, wuh :,i,ome Ju~lll.'C!i. rel\:mg on 1hc ripc
ne!t~ dot..1nnc JUJ 111hcr~ on 1he polilll'JI ,1uc~ 
hon du..rn fl~ H1c.•,:k h5t't F.~d af lidO. Tlt1t1 
inh::1t·11LC wJ-. dulJ1uw_. 10 111.::l(III \Yllh. lor Ju~
IU:c~ ,-.Jiu /n1111J lht" l J~(' noBJll:.IU.'JJblc on uthcr 

~nu1wh h~JJ 110 m .·t:J 111 ,li , lu:,:, ~1ou1t..Jmg . 1'11t' 

a 

powers and undo the limits the Constitution 
places on the power of the federal courts. 
The Supreme Court has repeatedly said 
that standing is not "a requirement that 
must be observed only when satisfied." 
Valley Forge, 41>4 U.S. at 489, 102 S.Ct. at 
767. See also Reservists, 418 U.S. at 227, 
94 S.CL at 2935 ("[tjhe assumption that if 
respondents have no standing to sue, no 
one would have standing, is not a reason to 
find standing"); Ric!,ardson, 418 U.S. at 
179, 94 S.Ct. at 2947 ("the absence of any 
particular individual or class to litigate 
these claims gives support to the argument 
that the subject matter is committed to the 
surveillance of Congress, and ultimat.ely to 
the political process"). In each of these 
ca~es lhe Court was faced with the conten
tion that if the plaintiff was not permitted 
to litigate the issue, no one could. In none 
of those cases did the Court make the 
response which, if the government.al stand• 
ing doctrine were correct, would have been 
must natural, obvious and ready to hand: 
that, while citizens or taxpayers have no 
standing to raise abstract claims about the 
allegedly unconstitutional operation of 
government, their representatives undoubt
edly would. If the doctrine of govenunen· 
tal standing were correct, there would al
ways be some governmental official or enti
ty whose powers were affected by alleged 
violations of any particular constitutional 
provision. In Richardso11, to take a single 
example, members uf Congress could have 
sued lo force tht! President to publish tht! 
budget of tl1t, C.:mr-..il Intelligence Agency, 
or lo force Congress to force the President 
to du so, on the grounds that they had been 
denied an opportunity to vote to appropri-

cviJcncc. which ( have already ri:-t:"ited in Pan 
11--C ~upra, thal 1he Court now regards scpara
rion-of-powers cons1dcral10ns as inseparable 
from 1he conMitullonal componen1 of standing 
analvsas, consii.ts ,,t explicit ~1a1emcnt~ by the 
Coun, ra1her 1han mferem.:es lrom ~talcmenh 
lhc Coun Jrd nOI make because 1hcrc was no 
need lo make them . Therefore, even if Rit!gl~ 
wa!t a Jus1ifiable depanurc from 1h1s coun·s 
eslabli~hcd ~landing Jnalys1s, whu .. h I do no1 
hdle"Vl", 1here 1s no warrant wharscx-vcr (or 
.a<lhl·nng lo 1ha1 depanure m 1he wake uf 1he 
rnvaliJa11011 of lhc prem1).t.' un whKh 11 re!tlcd. 
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ate or not to appropriate funds for specific men and ,.s voters. Id. at 1168, 
CIA programs by virtue of the statute per- Nonetheless, the court dismisseL 
milting the Agency to account for its ex- claims because "this case raises separation
penditures "solely on the certificate of the of-powers concerns similar to Riegle 's." 
Direcwr." 50 U.S.C. § 403j(b). A similar Id. at 1175. Had it followed Riegle, the 
analysis would apply to Reservists and Val- Vander Jagt court would have reached the 
ley Forge. The concession that there are merits of the private plaintiffs' claims-a 
constitutional questions that cannot be liti- result I would have found even more objec
gat.ed because of standing requirements is, tionable than what the court actually did, 
therefore, an additional proof that there is 

see id. at 1183 n. :J (Bork, J. concurring), 
no congressional or governmental standing. but one which would at least have had the 

The limits that standing places upon judi- virtue of predictability. It is hardly an 
cial power do not mean that many imvor· argument in favor of remedial discretion 
I.ant questions of constitutional power will that whatever standards one panel fashions 
forever escape judicial scrutiny. Many of the next is free to disregard on "equitable" 
the constitutional issues that congressional 
or other governmental plaintiffs could be grounds. 
expected to litigate would in time come Ultimately, the doctrine of equitable dis
before the courts in suits brought by pri- cretion makes cases turn on nothing more 
vale plaintiffs who had suffered a direct than the sens1tiv1ty of a particular trio of 
and cognizahle injury. That is entirl!ly ap- judges. One cannot, unfortunately, have 
propriate, and it belies the argument that any solid grounds for supposing that these 
this court's governmental standu,g doctrine aesthetic judi:-ments, though subjective and 
is necessary to preserve our basic const1tu• varying, will at feast mark out an irreduci
tional arrangements. ble realm of "startling( ] unattrac-

At bottom, equitable discretion is a law- tive(ness)." Vander Jagl, 699 F.2d at 
less doctrine that is the antithesi,i of the 1176. As the spectacle of public officials 
"principled decisionmaking" that was in· suing other public officials over abstract 
voked to justify its manufacture. A doc- constitutional questions becomes familiar, 
trine of remedial discretion more than the taint will wear off, and what seemed 
"suggests the sort of rudderless adjudica- unattractive will appear inevitable. Alex
lion that courts strive to avoid," Vander ander Pope's dictum, though grown trite, is 
Jagt, i;99 F.2d at 1175-it is rudderless too apt to ignore: "Vice is a monster of so 
adjudication. A sampling of the cases in frightful mien/ As to be hat.ed needs but to 
which this doctrine has been invoked makes be seen;/ Yet seen too oft, familiar with 
that qul·te clear. For example, in Ri11gle 

her face,/We first endure, then pity, then 
the court suggested that the equitable dis-
cretion doctrine should apply only to con- embrace." An Essay on Man, Epistle II, 
gressional plaintiffs, not to private plain- 1. 217. The combination of congressional 
tiffs. 656 F.2d at 881. Indeed, the Riegle standing and equitable discretion will very 
court said that the fact that a private plain- probably prove to have been but a way-sta
tiff would have standing to sue would lion to generoil, continual, and intrusive ju
weigh against hearing the congressional dicial superintendence of the other institu
plaintiff on the merits, because under those lions in which the Fr..imers chose to place 
circumstances the unconstitutional action the business of governing. 
or statute would not go unreviewed. Id. 
In Vander Jagt, a group of congressmen 
sued their fellow legislators, and they sued 
both aa congressmen and as individual vot· 
ers-that is, as private plaintiffs. 699 F.2d 
at 1167 n. l. The court held that the 
plaintiffs had standing both as congr~ss· 

V. 
The majonty maintains that its holding 

that appt:llants have standing is supported 
by decisions of the Supreme Court and 
required by binding precedent in thi.s cir-
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cuit. Neither of those claims Withstands 
analysis. 

A. 

The principal Supreme Court decisions 
the majority deploys in support of its posi
tion are Coleman v. Miller, 307 U.S. 433, 
59 S.Ct. 972, 83 L.Ed. 1:185 (1939); United 
States v. ICC, 337 U.S. 426, 69 S.Ct. 1410, 
93 L.Ed. 1451 (1949); Chapman v. FPC, 
345 U.S. 153, 73 S.Ct. 609, 97 L.Ed. 918 
(195:1); .Vi.Lo11 1• . . -ldministrntor of Gener
al Ser1•ices, -1:13 U.S. -125, 97 S.Ct. '!.777, 53 
L.Ed.'!.d !!67 (1!1771; and INS t•. Cliad/111, 
462 U.S. !JI!!. 10:l s.n. :mi.J, 77 L.Ed.:!d :Jl7 
(198:1) . An 1nspen11rn nf these cases, how• 
ever, rev .. als lhat they do not support the 
revolutionary proposition for which they 
are conscripted. 

Th., majority st.ites that Cufrma11 1•. Mil· 
fer, :I07 U.S. -1:13, 59 S.Ct. !17:!, 83 L.Ed. 
1:J8!i ( 1!1:J!ll, prov,•s that "a claim that 
is founded 1111 a specific and concrete 
harm to (lawmal<m1d vowers" is "judicially 
cognizable. " Maj. op. at :!8. Coleman 
proves nothini: of the kind. But the 
case is not merely inapposite to the point 
for which the majority cites it. In fact, the 
Supreme Court's rl'asoning affirmatively 
demonstrates that the majority is wrong 
and that the avvellants before us have no 
standing to mamuiin this action. 

In Culeman, a group of Kansas State 
Senators who had voted to reject a pro• 
posed amendment to the federal C..,11s titu· 

15. The maJonly offers a Jilkrcm basis (or dis-
llngu1!thmg hc1wec11 l.e.ser and fairch1/d-1he 
fact that 1hc plamuH in l.4!.Ser was a cill~cn of 
Maryland, whu;h had refused lo e,tcnd suit, age 
10 women, while 1he named pla111t1(f in Ft2.ir
ch1/d was a 1.:u1i:en of New York, which had 
amended its LOns1uu11on 10 gram women )Ut
fratce. See maJ. op. al 28 n. 15. The ma1or11y 
finds this d1Jfcrence a "more plausible b'a:i.r!t fur 
disungubhinK: 1he 1wo cases," but that would bi! 
irrelevant even 1f it were true. The quesrion is 
nm how we would Jis1ingu1sh lhosc C3!:te!t, hut 
how 1he l 'ulema.n t...'uur1 d1stmgm)he!J them, and 
ii is dear 1ha1 1he bas1!t offered bv Chid Jusuc.:c 
llu~hes \'I,' ~ tha1 111 /~er rhc 1.:111zen·!t ~ull was 
,ommt·ul·eJ tr1 ~,.ue l·ourt and JllowcJ IO i:;u 
fon"arc.J umh.:r the laws {Jf 1he !tlale, whc:rca, 111 

Fu1rd11/d the !!otJII was hro11gl11 111 h:Jc:,al 1..ou11 . 
lndn·LI . th~ l h1L'f Ju , lh.c: 111.11k nu 111t""nt1u11 

wtt.ihot' \l"f HI lhl" I.Ill thJt llu.- onh 11,1mcll 

Lion challenged in the state courts the va• 
lidity of the Lieutenant Governor's tie• 
breaking ,·ote in favor of ratification. 307 
U.S. at 436, 59 S.Ct. at 974. The Supreme 
Court found that they had standing, upon a 
grant of certiorari, to contest the merits of 
an adverse decision by the Kansas Su
preme Court. But Chief Justice Hughes' 
opinion for the majority made it clear that 
the Court accorded standing lo obtain re
view of a federal constitutional question 
only because there existed a legal interest 
accepted as sufficient for standing by the 
hil{hest state court. Thus, the opinion held 
that the state senators had "an interest in 
the controversy which, treated by the state 
court <UI a basis for entertaining and 
decidi11g the federal questiu11~. is suffi. 
cient to give the Court jurisdiction lo re
view that decision." Id. at 446, 5!1 S.Ct. at 
978 (emvhasis added). 

The critical importance of state court 
standing to obtain federal constitutional re
view was made even clearer by the distinc
tion the Chief Justice drew between Leser 
v. Garnett. 258 U.S. 130, 42 S.Ct. 217, 66 
L.Ed. 505 I 1922), and Fairchild v. Hughes, 
258 U.S. 126, 42 S.Ct. 274, li6 L.EJ. 4!19 
(1922). Both cases mvolved suits b,y citi· 
zens to have the nineteenth amendment 
declared not a vart of the Constitution. 
The only difference between the cases rele
vant to the standing issue was that Leser 
was brought in Lhe ~aryland courts and 
Fairchild was brought in a federal court .1$ 

plain11ff in Fairchild was a ci1izen of New York. 
lie Jescnbcd fairchild as ,imply "a suit by 
citiuns ui 1he Unned States." 307 U.S. al 440, 59 
S.CI . al ~76. 

The ma1on1y l·ondudes 1ha1 the Coleman 
Court ~hared iii novel rallonalc for Jislinguish
ing Leser rrom Fairchild. bec.ause the Coun said 
1ha1 "(tlhe mteresl or rhe plain1iffs in user v. 
Garn~lt as merely QLl.illified volcn al general 
elel:IIOns •~ cer1ainly much less impressive 1han 
1he 111ter~1 of 1he 1wcn1y senalOrs in 1hc mstan1 
<ase ." 307 U.S . al 4-11, 59 S.C1. al 976. The 
,,uo1cd language imphcs. al mo!tl, only 1ha1 the 
Colt!""'" Cuun was unwilling 10 1akc 1he posi
tum 1ha1 an any ca.sc m which a stale coun 
Jctermmc:tJ tha1 1he pl.tmutfs had '.!ltanding, no 
maltt·r how remolc, Jb~1rac1, 01" generalized 1hc 
pl~11111lh.' .,:ncvanL(' ITIIKhl he, rhc Supreme 
Cuuri wuulc.J I,< hounJ to reVl('W 1he s1a1c 

J 
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As the Chief Justice pointed out, the Su- own courts but demonstrates also that the 
preme Court on the same day in opinions same plaintiffs would not have standing in 
written by the Jame Justice (Brandeis, J.) a federal court. All nine Justices in Cole
look jurisdiction over the Maryland case, ma11 agreed lo the latter proposition. The 
stating that the laws of Maryland authoriz• cai;e before us was brought in a federal 
ed the suit, but held that the federal court court. Coleman proves, therefore, that 
was without jurisdiction because plaintiffs, the plaintiffs here have no standing. It is, 
having only a general interest in govern- to say the least, distinctly peculiar that the 
ment according to law, an interest pos- majority cite!! the case for ita own contrary 
sessed by every citizen, had no standing. conclusion. 
307 U.S. at 440, 59 S.Ct. at !176. 

Justice Frankfurter wrote separately _for 
himself and three other Justices to deny 
that the plaintiffs in Colema11 had st.ind· 
ing. Frankfurter clearly thought that a 
legislator's intere:;t in his official powers 
could not confer standini: in federal courts 
hecaust: such interests were not "matters 
of 'privat.e damage.' " :.107 U.S. al 470, ;,9 
S.Cl. at 989. He expressly disagreed with 
the idea that st.anding under Kansas law 
coul,I confer st.anding in the lJnited St.att!S 
Supreme Court. See id. al 4ti5-li6, fi!l S.Ct. 
al 987. He thus rejeckd the distin("t1on 
made by Leser and Fairchild and ad,ipted 
by Chief Justice Hughes in Coleman." 
The Court majority's adoption of that dis• 
tinction shows not only that Colema11 's 
finding of standing is confined Lo cases 
where states recognize standing in their 

coun·s decision 1f ii fell wi1hin 1he Courl's '.!l lalu• 
tory 1ur1schc11on. That docs not airer the fa,t 
1ha1 the Colemun Court perceived 1hc mtcrcsl of 
1he Kansas leg<Sla1ors as of a lype 1ha1 would 
not give tht:m standing 10 bring suit in federal 
COUJ1. 

16. h may be 1ha1 Coleman drew the distmcllon 
ii did, and lhus allowed review of a claim heard 
in a stale coun under stale !1,(andmg rules mt11 t· 

pcrmiwve 1han federal standinK rules, bcl:au.:C 
10 deny review m such cases woulJ leave m 
place a body of :,talc coun intcrprc1a1ion!l> of &he 
federal Cons111u1ion 1hat 1hc Supreme Coun 
could never pass upon. The result m1ghl be 
federal cons1i1u11onal law I hal Jiffrrcd from 
slate lo slale. The problem ot erroneous ur 
differing slale court inlcrprctal1ons of 1he Unll• 
cd States Conslilullon and laws t.·an ~ avo1dcJ 
only if the Supreme Courl ac,:cp1s 1he sta1c·s 
basis of standing as suUicacnl lur review or 11 ii 

require~ !!olillC courts to applv foJcral M.im.ling 
rule!l> in urJc:r to enlerl3m ?,UIIS ba!tcJ on kJt:ral 

law. 
Doremw v. Hoard uf Edu,·u1wrr, JU U.S . U9, 

72 S.CI. 394, 91> 1..EJ. 475 ( IY52), Lan be iead as 

The majority; draws from United States 
v. ICC the provosition that courts may not 
avoid justtciable controversies "simply be
cause one or both parties are coordinate 
hranches of the govtmment." Maj. op. at 
:!.7 . In whatever limited sense this state
ment may lie true, it has no application 
where the uni}' alleged basis for the plain
tiff's standing rs its powers as one of the 
contenJing br,rnches, and hence the state
ment 1s not relevant t.o the present case. 
This 1s a suit m which the suinding of 
apl'ellants rests exclusively on an alleged 
impairment uf their respecuve governmen
tal vuwers. U,iited States v. ICC was nut 
that at all. Though the government was 
awealing an order of the ICC, il.5 real 
opponents were railroads from which it 
sought n,parations in its provrict.ary, not 
its governmenwl, cavaeity. :J37 U.S. at 

aJupllng lhc IJ11cr course. In l>nremus. the 
Coun l:haracrcnlec.l 1hc ~•are ...:ou11·~ opinion as 
"aJv1!!tun·" JnJ d1sm1ssed the .tppcal (from a 
Jed Jr J1ury JUd~mcna I hat a '.!llalc ~,atulc was 

conMUu11011al) on 1he l;rounJs lh.1:1 ·'bc<.:au~ our 
own Jun~dicllon 1s cast m 1crms of 'case or 
controversy, ' we cannol accept '° the ba.sts for 
revrew, riur a.s ,he bans for ,·onclu..nve dup.jsl -
11011 of an u . .n,e o/ federal luw wirhoul review. 
any procedure wh1lh docs nm 1..ons111u1c ~uch." 
342 U.S. al 4H. 72 S.C1 . at 397 (empham add 
ed). The emphasized language SUl!ll<>IS 1ha1 1he 
Courl m1Hht ha"'I! va...:a1cd a s1a1c coun 1uda
ment enJtnnmg: enforc~mcnl of 1he ~•atulc, bu1 
1ha1 1he Cuun would simply Jism1s~ an appeal 
from a s1a1c t.·oun 1uJgmcn1 upholding the l:hill• 
JtngcJ !!ola1u1c ta:, 1he /)orf!mw Court in fa..:t 
d1J}. If lJurcmus meJn:, 1ha1 thc Supr('mc 
Cuun ha:, adup1erJ dus Jppro.ti.:h as one of ~cn 
eral Jpplit ..tb!III\', II would lolluw that 1herc ,~ 
)Cl ..anulht.·r n!.1'.!lun wh,· ( 'ult-m"'' lend:, no :1-up
porl lo 1hc rna1ur1Pl~ pu~uwn; ~vcn Cultma115 
narrO\"'. hulJing wuulJ 1hcn 110 longer be gooc..l 
la,11.: bc.·c..Ju~ 1ha1 holJm~ 1..·,prc:,~ly 1es1s on 1hc 
~IJlt', uun\ Jt""u ~,un 1ha1 lhe !Ila.le:- ~nalors had 
!!olam.J111g lu ~u~ und,:r ~lJlc IJW. 
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428, 69 S.Ct. at 1412. Thus the govern
ment's standing did not rest on impairment 
of governmental powers. As the Court 
said, "(t]he basic question is whether rail
roads have illegally exacted sums of money 
from the United States." Id. at 430, 69 
S.Ct. at 1413. Moreover, because the rail
roads were present as "the real parties in 
interest," id. at 432, 69 S.Ct. at 1414, the 
situation in United States v. ICC was es
sentially the same as when the United 
States petitions for a writ of mandamus 
directed to a district court. Despite the 
district judge's name on the petition, the 
real adversary is the party on the other 
side of the litigation. It is not an action hy 
the Executive Branch against part of the 
Judicial Branch to determine their resp,,c· 
tive i:overnmental powers. So, too, United 
States v. ICC was not a suit by the Execu
tive Branch against an independent agency 
over theu- respective governmental powers. 

Furthermore, because the ICC is an inde
pendent agency, the President had no pow
er to terminate the controversy by ordering 
the ICC to reverse its decision denying the 
government money damages. See i11fra 
at pp. 61>--lili. That fact constitutes an 
additional reason for the Court's conclusion 
(which the Court rested on the presence of 
a dispute between the government and the 
railroads, see 3:.l7 U.S. at 430-31, 69 S.Cl. at 
1413) tha~ "the established principle that a 
person l'amn>t create a justiciable contro
versy against l,imself has no application 
here." Id. al 431, li9 S.Ct. at 141:J. It also 
suggests that the government's st.anding 
might not have been· sustained by the 
Court hut for the ICC's status as an inde
pendent agency. 

In Chapma11, which the majority con• 
strui,s as allowing standing IJasi,d on in• 
fringemcnt of governm .. ntal 1>owers. see 
maj. 01>. at 25, the Secretary of the I nteri-

• or and an association of rural el .. ctric coo
peratives challenged the FPC's issuance of 
a lin,n~c Lo a IN>Wt•r company to IJ11ild a 

17. 111-.111, · l>1111J!l,1 , J"Hlt°J 111 ,Jh-.,·111 l1\ Ju ~lll. C 

Hl ,h k -111.r t l11d 111-.r" ,. \ 111-.011, porru,·lf uul tf1,1f 

1!1r k,, .111 1,._< k.1p1d-. , 111· \\J, ·• p.111 ,11 1l1t· puhl1l 

,l1,1u.u11 !,r, ,1,nt t I J till' k11Jll11..,l' 1-, ,I 11.1\1..:,1hh.· 

hydroelectric station at a site that Con
gress allegedly "reserved . . . for public 
development and so has placed . . . beyond 
the licensing power of the Federal Power 
Commission." 345 U.S. at 156, 73 S.Ct. at 
612. The Secretary claimed that both his 
general duties relating to conservation of 
water resources and his "specific interest" 
in fulfilling his statutory duty to market 
public hydroelectric {>OWer were "adversely 
affected by the Commission's order." Id. 
The ('.,ourt neither endorsed nor repudiated 
that argument. · Its entire discussion of 
standing reads as follows: 

We hold that petitioners have standing. 
Differences of view, however, preclude a 
single opinion of the Court as to both 
petitioners. It would not further clarifi
cation of this complicated specialty of 
federal jurisdiction, the solution of whose 
problems is in any event more or less 
determined by the specific circumstances 
of individual situations, to set out the 
divergent grounds in support of standing 
in these cases. 

Id. 

It is hard to imagine a holding more 
confined to its facts-for the Court sup
plied no rationale for its decision. But, to 
begin with, we may observe that in Chap
man there were private parties on both 
sides of the dispute, the one defending its 
right to the license it had been gr.tnted by 
the Commission, the other claiming that its 
right to a preference in sales of surJ>lus 
power Ly the Secretary had been impaired. 
Since the court held that the electric coo
peratives had Leen aggrieved, within the 
meaning of 16 U.S.C. ~ 825~. Ly the Com
mission's action, its parallel holding as to 
the Secretary, who had Leen allowed to 
intervene in administr.ttive proceedings Le
fore the Commission, see United States v. 
f1'L~ 1!11 F.id 79fi. 799 (4th Cir.19511, was 
not strictly necessary to decide the merits . 

Furthermore, because the site was clear· 
ly within the puLlic domain, 11 the Court 

-.1n:a111 ovc:r whn:li l'uugre~ has plenary powr-r. 
L~J 1J1r w..11u fHJwc.·-r mhen~nl m J 11av1gablt
,1rl."Jll1 hdun~~ lu 1he lc-dcral govt:'rnn1enr, and 
I 3J th'-" J.am ::.flt:!!. 011 .1 11av1g41-bfc !tlrram au: 

) 
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may have agreed with the lower court that 
"the United States, representing the people 
of the country, may have an interest in the 
construction of a power project," United 
States v. FPC, 191 F.2d at 800, while dis
agreeing with the lower court's contention 
that that fact "does not confer upon the 
Secretary of the Interior any authority to 
go into court for its protection." Id. That 
would make Chapma11 an instance in 
which the Secretary was allowed to sue on 
behalf of the United Slates ovter the federal 
proprietary interest in a site within the 
public domain. In this connection, it is 
striking that the lower court in Clmpman 
read United Slates t•. ICC as "hold[ingJ 
merely that suit by the United St.ates to 
protect its interests is not precluded merely 
because the suit must be brought against a 
governmental agency. Nothing is said to 
indicate that an officer of lht! government 
may go into court against such agency to 
protect the puLlic's interest with respect to 
a matter as to which he is charged with no 
duty or responsibility ." Id. Thus. Chap
man may have turned simply on whether 
or not the Secretary was in fact charg•!d 
with the duty of representing the lJnitt.'d 
States' property interest in such matters
in which event, it is clear that had the 
Secretary not been a proper party, the So· 
licitor General would have been. As in 
United States v. ICC. then. standing was 
in all likelihood based on the government's 
proprietary interests rather than on in· 
fringement of the Secretary's governmen· 
tal powers. • 

That suit by some member of the execu• 
tive branch was appropriate is also clear, 
because Chapman involved neither an in· 
ter- nor intra-branch dispute. The FPC 
was created as an independent agency. 
See 16 U.S.C. § 792 (19821 (Commissioners 

public propcny even 11· rhc title fO 1hc ~1reambed 
is ,n private hands. J45 U.S. JI 176. 7J $ .Cl. JI 

621. Jusiicc Douglas lhoughc 1ha1 1he pubhc 
nature of the s1l~ suggcsled. 1111 1hc menls, 1ha1 
Congress had not intended tu au1hurilf! pnvatc 
de,clopmcnl. See id. al I 77, 7J S.CI. al bl1. 
The (oun maaorny Jbag:reed, nm on 1hc 
grounds thal 1he ~ill! Wih nu1 in the publi,: 
Joma 111 , but lx:l·au~e II \ 1ewt·d the pert mcm 
lcgislauon as ··a h:g1~la11vc lint.Jing 1ha1 1ht: pro• 

appointed by President by and "''"' 
advice of the Senate for terms of five 
years); see also 44 U.S.C. § 3502(10) (1982) 
(listing the Federal Energy Regulatory 
Commission (the successor to the FPC) aa 
an "independent regulatory agency"). 
Among other things, that means that the 
Commissioners are "officer{s] who occupy 
no place in the executive department and 
who exercisef I no part of the executive 
power vested hy the Constitution in the 
President." ll11mphrey's Executor v. 
Umted Stalt's. :!95 U.S. 602, 628, 55 S.Ct. 
869, 874, 7!1 L.Ed. llSl 1 (1935). The dispute 
in Chapman, then, W3J a dispute between 
the Executive Branch and an agency out• 
sid•~ the Executive Branch. That agency 
was a creature of Congress, charged with 
substantial independent responsibility and 
given suLstantial delegated powers, but not 
itself a coordinate branch. A solution to 
the disµute was not within the legal control 
of thi, Presi,lent. For although no statute 
expressly denies that a Federal Power 
Commissiont!r can be removed by the Presi
dent without cause, it is clear from the 
rel(ulatory and adjudicative functions of 
the Commission that, as in Weiner 11. Unit
ed States, :157 U.S. :149, 356, 78 S.Ct. 127.'>, 
1279. l L.Ed.2d 1377 (1958), ··we are com
pelled to conclude that no such power is 
given lo the President directly by the Con
stitution, and none is impliedly conferred 
upon him by statute simply because Con· 
gress said nothing about it." Since, under 
the r.ttionale of Humphrey's E.'.cecutor. the 
President could not order the Commission 
to comply with the Executive Branch's 
view of the public inU:rest, a suit !.,} the 
government in its proprietary capacity was 
the necessary means of resolving the dis· 
pule, and was cll'arly allowable under 
l'111tcd States v. ICC. 

po~d proJccts, no man~r by whom thty may be 
bU1h. Jl"e Jcsuable and cunMSl('nt wilh 1hc con
gr~s.s1unal !i>lanJJrd!i> for lhe ordc:rrd dcvclop
mcm of the- Nauuu·s walt.r re~ources." Id. al 
lbJ. 73 S.CI. a1 bl5. h is dear, 1hm. 1hat the 
Secretarv wa!i. ,n :.ubstanc:c Jllcgrng that nghts 
over pn~pcrly 111 1h, public Jomam had. by 1he 
achun ul the Comn11~s1un. unpropc:rly been vest
ed in pnvatt= hands. 
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It may be, then, that the fact that the 
Executive's dispute was with an indepen
dent agency was regarded by some Jus
tices as sufficient to confer standing. It 
may be that some Justices were persuaded 
by the presence of a private party claiming 
a property right that the Secretary wished 
lo extinguish. In this respect, too, Chap• 
man parallels United States v. ICC. We 
cannot know the rationales of the various 
Justices, but there is certainly no basis for 
using an unexplained case as the reason 
for creating a general rule of standing for 
all branches and members of hr.inches to 
assert their legal rights directly against 
one another when it is clear that such a 
general rul., is contrary to article 111 and 
Supr<'me Court pn•ced1:11t. 

The majority has apparently m1sm1,, 
preted the Court's rejection of an argumenl 
that the former Pi-esident could not rely 
upon rights pertaining to an incumbeut 
President. This was a jus tertii argume111 
-that, for prudential reasons, the federal 
courts should not allow a plaintiff lo chal
lenge · the constitutionality of a statute 011 
the grounds that it infringes the constitu
tional rights of others. See generally J/u/
ley /i'orge, 454 U.S. at 474, 102 S.Ct. at 75!1; 
Sin!Jleton v. ·Will//. 4.!8 U.S. 106, ll:1- 1-1. 
96 S.Cl. 2868, 287:1-74. 49 L.Ed.2d H:!l> 
(1976). Thus, the passage the majority 
cites from Nixon 1•. Administrator stat,,, 
only: "We reject the argument that only an 
incumbent ·President may assert sud, 
claims [ of separation of powers anti I h,· 
presidential privilege of confidentiality j aud 
hold that appellant, as a former Preside111 
may also be heard to assert them." 4;1:; 
U.S. at 4:19, 97 S.Ct. at 2788. It is far 
fetched enough to infer from this that 1he 
C',ourt was saying an incumbent Presideut 
could sue Conl{ress dire<:tly, but the infer 
ence disappears without a trace when it 1s 
realized that this was a ju.s tert1i discus
sion and that the Court was not even re
motely concerned with an impingement 011 

the autonomy of the Executive Uranch as a 
basis for st.anding. Nuon t•. Administru
tor lends the majority no support whatcv 
er. 

The maJonty claims that Ni.con 1•. Ad
m1r11st rutor •~( Gn1erul St:r111ces, 4:l:l U.S. 
425, -t:l!J, !J7 S.ct. 'l.777, :.!7HH, 53 L.Ed.2d 
1!67 (1!1771, "indicatjesJ that Ian! incumbent 
Pres1dt'nt would "be heard to assert' [al 
claim that [a statute! unconstitutionally 
impinges upon the autonomy of the Execu
tive Branch. Maj. op. at 25. The ma
jority supposes that this mtam; the Presi
dent would hav,i standing lo sue because 
his government.al powers had been invaded 
without any other injury. That is an ast.on
ishing iniercnce Lo draw from a decision 
that has absolutely nothing to do with gov
eriunent.al stamling and does not in any 
way suggest that the l'rt!s1dent could sue 
Congress or one of his own subordinates in 
the Bxecutive Branch lo defend his consti· 
tuuonal powers. 

Former !'resident Nixon 's sta1111ing to 
challenge ,h .. •·onstilutionality of the Presi
dent1al Recordings arnl Mat,mals Preserva
tion Act rested upon his all,•l{at1011 that the 
statute disposed of mal<'rials tl1al were his 
personal properly. 4:1:i IJ .S. at 4:11, -1:lf>-:!6, 
97 S.Cl. at .!784, 'l.7Hli. He raised the ron
stitutional prerol{allves or the presidency 
not as a basis for standing hut as grounds 
of substant1vt' law that invalidated the :\ct. 
The situation was no ,lirr,•r.!nt than wlu•n 
any private pla1111iff wl,., has sta111ling i>e
rau st• of ;1 1t1n·;11 lo Ill!-. priipt•rly ,1d\a11n•s 

The majority also make,i the untenable 
claim that INS 11• Chcidha indicates that 
Congress has a judicially COl{nizable inti,r
est in vindicating its cunstitulmnal powers. 
In C/1111/ha. the INS, the executive agency 
chari:ed with enfnrcmg the irnr111gratio1, 
laws, agrned with Chadha that the legisla
tive veto authorized by section :!H(c)(l!I 11 f 
the Immigration and Nationality Act, 8 
U.S.C. !i 1~54(cl(l!) 1 l!lH2), was unconstitu
tional. 103 S.Cl. al :!772. Agreeing th"t 
under these circumstances the court of aµ
peals had rii:hlly allowed Loth Houses of 
Congress tu inlervPne. the l'ourt said: "W,, 
have 10111: held that Cung-ress is the proi,•·r 
1,arly lo dd,•1uJ th,• rnliday uf a stalut, 

;, 1·,,11-..r111:li1,r1~,1 , •u 11t1·1 1l 111 1, "" fl1t· 11wr11~ ... 11f v.:lw11 au :q_!1•ru·,· 1d .,:11v ,·rnnw11r. as a .fl' 

Iii• -II, ,.· . 1,·rul.11.t t l..1q!1·1t \ \IIJ . •·lllt•rt"IIIJ.! 1111· :-. Lal11t1 • 

f ) 
BARNES v. KLINE 
cue u 759 F.ld ll (l!IU) 

67 

agrees with plaintiffs that the statute is 
inapplicable or unconstitutional. See 
Cheng Fan Kwok u. INS, (392 U.S. 2061, 
210 n. 9 (88 S.Ct. 1910, 1973 n. 9, 20 
L.Ed.2d 1037 [ (1968) ); United States 1•. 

Lovett, 321! U.S. 303 [66 S.Ct. 1073, 90 
L.Ed. 1252] (1946)." 103 S.Ct. at 2778. 
There was, in Chadha as in the cases the 
Court cited, an aggrieved individual who 
sought relief that ran only against the Ex· 
ecutive Branch: that satisfied the injury-in
fact, causation, and redressability require• 
ments of article Ill Indeed, the Court 
specifically held that "prior to Congress ' 
int.ervention, there was adequate Art. Ill 
adverseness even thoug-h thi, only parties 
were the INS and Chadha." Id. Althoug-h 
the I NS agreed that the statute re11uiri111: it 
Lo deport Chadha was unconstitulumal, hut 
for the court of appeals' ruling to that 
effect, the INS would han· cleportecl Cha
dha. Id. Congress, thuui.:h nommally a 
party, was in n,ality much mure in the 
position of an 111111cu.s n,noe. No judg
ment could be entcn,d agamsl Conl{ress, 
whose position as an intervenor differed 
from status as an amicus onl}· in the ability 
Lo petition for certiorari. Congress' inter· 
vention, in other words, merely heightened 
the "concrete adverseness" of what was 
already a case-or-controversy. It is a far 
cry from that carefully limited holding to 
saying that Congress suffers a judicially 
cognizable injury when its lawmaking pow
ers are infringed. See maj. up. al :!8. 

The foregoing analysis demonstrates, 
think, that the cases relied upon l,y the 
majority lend it no support and that some 
of them show its positions Lo be wrong. 
But if a construction seeminl{ly favorable 
to the majority's doctrine of g-eneral gov
ernmental standing could somehow l,e Lor• 
lured out of one of these or some other 
cases, those decisions would remain anoma
lies and exceptions that should not be used 
to construct general doctrme. If we beg-111 
to generalize from aberrations, taking as 
our model the abnormal, we will ultimatl'iy 
produce not a natural hut a deformed 
thing, a doctrine that is 1101 Jekyll hut 
Hyde; an.I that is what 1s hi,111g- t.uih 111 

this circuit, a constitution. J!l>1UOBity. 
Constitutional doctrine should continually 
be checked not just aga.inst words in prior 
opinions but against basic constitutional 
philosophy. When that is done it becomes 
plain, as I have already shown, that the 
doctrine of congressional, and hence of 
governmental, standing has no legitimate 
place in our jurisprudence. 

B. 
It is also not the case that binding prece

dent in this circuit requires us lo hold that 
appellanL~ hav~ standing. The majority 
rests this condusion on Ken11ed11 u. Samp
son, 511 F.:!d 4~0 (D.C.Cir.1974), and 
Moure 1•. /!.S. House of Representatives, 
7:13 F.:!d !I-Iii (D.C.Cir.191!4), cert. denied, 
- IJS. -. !05 S.Ct. 779, 83 L.Ed.2d 775 
(I !JH:.). S,·e maj. op. at 25, 26 n. 13. 
That, I think , will dearly not do. In Ken-
11ed_11, this court held that a senator had 
standing Lo challenge the legality of an 
intras.-ss11111 pocket veto because the veto 
11ullifit·d his vote on the bill to which it 
appli1•1l In reaching that holding, the Ken
nedy court nowhere addressed the separa
tion-of-powers considerations that pervade 
the standing inquiry as articulated and ai>
phed in subsequent Supreme Court cases, 
11otably J'alle11 Forge and Allen 11. Wright. 
The Ki:1111edy Court's discussion of :u-t.icle 
Ill standinl{ turned t!xclusively on a µarty's 
fitness to litigate and did not depend on 
separation-of-powers considerations. 511 
F.2d at 4:13. That view of standing had 
been endorsed by the Supreme (',0urt a few 
years bdore Kntnedy was decided. See 
Flus/ 1•. Cohen, :192 U.S. 1!3, 100--01, 88 
S.Ct. 194.!. 1952-53, 20 L.Ed.:!d 941 (1968) . . 
But f'last :-0 view nf ~Landing has proved to 
be an aberration, for divorcing standing 
from separatio11-uf-11owers considerations 
inexorably leads to successive accretions to 
the power of the federal judiciary, a result 
the Framers certainly ,lid not intend. J'al-
1,·y Forge and .-H/e11 v. Wright demonstrate 
that the t 'uurl, r~vcrsing the course 1t took 
in F'/ast. has restored separation-of-powers 
c1111si,lt·rat11111s as Liu, central premise of the 
,·unsututwnal tit.an,ling re11uirement. 
These recent Suµrcrne Court dec1sium1 are 
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flatly inconsistent with the method of ana
lyzing the standing of congressional plain
tiffs the Ke-nnedy court employed. Al a 
minimum, therefore, we are bound to aban
don Kennedy's rationale, and any reaffir
mation of Kennedy, to be valid, must rest 
on a different standing analysis. 

In view of the virtual identity, for pur
poses of standing analysis, between Ken
nedy and the litigation now before us, an 
effort. to supply an alternative basis for 
Kennedy's result is essential if Kennedy is 
to continue to he rel{arded as bindinl{ 
precedent.•• Indeed, because none of Lhis 
court's coni.:ress ional standing ,·ases, in
cluding Uuore, rests on thi, prernise that 
separation-of-powl.'rs consid,·rations must 
inform the articll! Ill standing inquiry, 

18. Concurring m V.mdu Jagt, 099 l'.2J al I 177. 
I ~ut,;.gl.')lcd 1hat we adhere to the "dblm.:11011 
bc1wcen d1mmut1on of a leg,slawr's innuc:m.:e 
anJ nullilica11on of his vo1e.'" 699 F.2d at 1180, 
which the <n bane coun haJ adop1eJ m Cold
water ,,. I ·.rter, bl 7 F.2d 697 (0.C.Cir.), Jud,:
m,:nt a·acurt!d on orh~r ,:r0tlf1d:t .J44 U.S. 996, 
100 S.CI . ~ll. !>2 1..Ed.2d 428 I 1979). Under 1he 
Coldwater tes1. ,:ungrcss.ional 11lai11ulfs have 
standm~ only 1f "Ilic alleged Jimmuuun in con
grt~:.wn.11 111flucnce . amounl( s) to a di~11-
fram.: h1!>C11u:n1 , a ~mnplc:tc nullifi,:auon or with
drawal of a vttllng upponu1111y." bl7 F.2d al 
702. Uy <on1ras1, 1he po,111un aJupled by 1hc 
panel op1mon m Va11der Jut<t lrc•us any !>Ub)lan
ual d1m111u11on ul a lcg1!i.lah>r':!> 111llucn, c 011 lhc 
lcgislauvc process as a 1udil:ially t.:ogm.z.able 
grievance. Vat1d,r Jagt, 699 F.2d a1 1168; ,., 
a/Jo Ri,gl,, b5b F.2J al MM0. Upon i'urlhcr rc 
necuon. 11 )e«:m!> 10 me 1ha1 1101 even the L'o/J. 
waur "nullifi,·auo11 .. h:!i.l b adequale to rhc 
s1and111g: mqmrv . Wht'n 1he ,meres, !>011gt11 10 
be a~ned t'> one: ol go\'t:rnmc:111.al 11uwer. 1hcre 
can be no 1..·ongrc!>)JOllaJ Ma11Jmg, however t.:OII · 
fined. 

To begin wnh. 11 I) 1mpo!>stbh.- 10 find 111 1hc 
)truc1ure t1l 1hc Co n, 1uu11u11 a l111u1nJ <lot II me: 
of t.:ungrc!i.)10nal !'>lanJmg. The IU)tury anJ 
structure of rhc l.:uns111u11on rule ou1 the po!>SI · 
bility 1ha1 rhe Framers rnlcm.Jc:J arlldc: 111 jun!i.
dict10n 10 eJtleru.l 10 1111ra•hrand1 or 1111cr hran<.:h 
dbpu1es over intnn.gt:mc:111 ul ulhnal powers. 
Thal l>cmg )O, 1lu.·rc •~ nu room to <11'1,tuc-uor 
any )Uggt::,llun 111 1hc lt:"~I ol 1hc Cu11:>UIUll011 -

1hat 1he\· 1111C: 111.h-,t lo ... 1111.!lc 11ul th1..• 11ul11J1,.1111111 

u( .1 l1..·~t'>l.11u1 , \ o ft• t11r , pn 1,1f t 1t·.11me 1U l'lh' 

11111111.11&· •! lll' '\ 11, ,n 1· \ ,l,dtw 1 1ht· p111l 1', 1" " " 111 
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those cases cannot possibly be him.ling 
precedent." 

Although the majority views Kennedy 
and Moore as binding precedent, it offers 
no real defense of the standing analysis 
employed in those cases, or of the equitable 
discretion doctrine itself. Instead, the ma
jority suggests Lhat it need not consider the 
doctrine of equitable discretion here be
cause that doctrine applies only to "actions 
by individual congressmen whose real 
grievance consists of their having failed lo 

persuade their fellow legislawrs of Lh,,rr 
point of view, and who seek the court's ai,I 
in overturning the results of the legislaLive 
pro<'ess." Maj. op. at 28. 

Thus the court now holds, for the fir~l 
time, that Congress, or either of its Huus-

opinion, 1hat is unquestionably not what 1hr 
Framers 1n1en<led. As I have shown in Pan I, ,f 
rherr rnten1mns arc 10 be overridden in 1hc 
name of vindica1ing cons1i1u1ional grams ul 
gov~rnmental power. they must be overridden 
wherever the Consti1unon or other law malt'.s 
such a granl. The resuhs of 1ha1 ra11onale, a, I 
have shown in Paris II anJ Ill, arc incompaubk 
wi1h binding Supreme Court prcceden1 on 1he 
subject of standing. The conclusion mus1 be 
thal even 1hc Goldw,uer lc~I allows us a JUrisJic
lion and a puwcr 1ha1 aruclc Ill forbids. 

19. The panels in Ri,gle and Vand,r Jagt explicu 
ly refused lo t:onsuicr ~parahon-of-powers im• 
plicalions m c.:onnccllun wnh the st.anding in • 
quiry. See Hte,:le, bS6 F.2J al 880; Vondn- Jagt, 
699 F.2d al 1170 & n. 5. In 1/amngton v. Bush, 
553 l' .2d 190 lD.C.Ci1.1'177), 1h, cuun Jid , ug 
g~sl I hat ~parauon•ol -powcrs issues )houllJ 
play ~omc rult: in us ManJing inquiry , 1d. at 215, 
but ii also ~taled 1h.1t "we Jo 1101 rest uur dental 
of :-, landing on 1hcse ~paralmn of powers 
gn,unJs." Id. The opm1un lor the en bunc 
court 1n GoldwtJlt:r, 617 F.2d 6~7. al mo!i.l as
signed only 1111~ '>Upponavc. nunJ1~po~1t1\re 
weight lo ~paration •ul-puwcrs t.:ons1Je:rauon~. 
In Afourl!, the pa11d opinwn acknowleJ~cJ 1ha.11 
Vulle.v l'orgl! ··rcinlorccs 1he pnnc1plc 1ha1 whc1c 
separa11un-0f-powen l'Oncerns arc present. rhe 
plamul'fs alle~eJ inJury mu)t he spec.:1hc anJ 
n>gn1Lablc m orJe, IO t;ivc fl)C 10 )landing.'' 
7JJ F.2J al lJ51 Uoo11101e omlllcd). Hui lhcre 
wa.:, 111, J1~, u~!i.11111 whatsor,·er of whc1hcr i111-
pau111n11 uf a lq(1~1Jlur'~ otl1nal puwcn 1.:oulJ 
I,,· 11,· ;a1cd .1,. 111Jll 1j ll" ,1,~1 u .-..ihlc ,n,ury wult 

I lu pJnd l on 
1,111 1 .f 1hc· II ,1111 llu- t,.u, · ,1-.. -..c1f1 , 111 lhJI 'lrllu.· 
111, .. , • . . ~1 11-ftd ln · 'Pl'• ,1.., ,1 , lu·t c· ,., lo Jl1 1111,· 1 
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es, has standing to sue the President for gave the Executive a share in legislative 
allegedly infringing its lawmaking powers, power. See, e.g., 2 M. Farrand, The 
and that even the limited prudential role Records of the Federal Convention of 
that the equitable discretion doctrine as- 178'1, at 73-80 (1st ed. 1911). Thus, The 
signs to separation-of-powers considera• Federalist had to defend the President's 
lions is inapplicable in such cases. That is qualified veto power against the charge 
tantamount to adopting a per se rule that that it violated the principle of separation 
Congress has standing to sue the President of powers. That defense took the form, 
whenever it plausibly alleges an actual im- not of denial that the veto power was a· 
pairment of its lawmaking powers. · But if legislative power, but of an argument that 
Congress may sue under these circum- separation of powers was not an absolutist 
stances, it should follow that a congression- principle, but one "1hich was "entirely com
al plaintiff may sue whenever he plausibly patible with a partial intermixture of those 
alleges an actual impairment of his law- tlepartments for special purposes, preserv
making powers. The harm, in each case, is ing them. in the main, distinct and uncon
of the same kind-an injury Lo lawmakiug nected." The Federalist No. 66, at 445, 
powers. Kennedy stated in dictum that 4~i; {A. Hamilton) (J . Cooke ed. 1961) \ap
the injury suffered by Congress was "di- plying this reason111g to the Senate's power 
reel," while Lhe injury suffered by an ind i- lo try impeachments and Lo the President's 
vidual member of Congress was "rleriva- veto p\>WerJ. See also i M. Farrand, su
tive" and "indirect." 511 F.2d at 435, 4:J6. pm, al 75 (remarks of Gerry) (arguing 
But that distinction has consistently been against the Council of Revision on the 
treated as immaterial in this court's con- grounds Lhat "[i)t was making the Exposi-
gressional standing cases, and the majurity tors of the Laws [the JudiciaryJ, the Legis
does not purport to rely on it now. That is 

lators which ought never to be done"); id. 
quite understandable, for once impairment 

(remarks of Gouverneur Morris) (re!lpondof governmental powers is deemed suffi-
cient to confer standing it is obvious that ing to Gerry with the observation that "the 
an individual member of Congress suffers Judges in England had a great share in ye 
immediately rather than remotely, as those Legislation"). Would the majority contend 

that the Vice-President's tie-breaking vote concepts ar_e employed in the causation 
branch of the article Ill standing inquiry. is not part of the legislative process? Of 

I Course, if the alternative definition of the Moreover, the harm to an individual egisla-
tor is much greater, for liis ability to en- lel{islative process as induding the veto 

P · (and, on the same reasoning, the pocket gage in political struggle with the resi-
dent is far less than the ability of an entire veto) were accepted, it would follow, on the 
House or of the entire Congress. The ma- majority's own reasoning, that neither Con
jority, if it applied the rationale for its per gress nor the congressional plainuffs have 
se rule consistently, would Lherefore aban- standing to bring this action, for they 
don the equitable discretion doctrine alto- woultl . on that definition, be attempting to 

overturn the results of the legislative progether. 

Instead, the majority confines that doc
trine to cases in which the court believes 
that congressional plaintiffs are not at· 
tempting to "overturn[ ] the results of the 
legislative process." Maj. up. at 28. The 
legislative process, of course, is implicitly 
anti quite arbitrarily define,! as a process 
that ends when "C,ml{rt•ss has passed an 
Act." MaJ op. al :!l:i. That was far from 
ohviuus to the Framers, who tldmteil at 
some length whether the Vt>to 1111prop..-rly 

cess. 

Apart from that, the maJority offers no 
explanation of why a legislator who has 
"failed to persuade l his I fellow legislators" 
to enact a bill should be treated differently 
from a legislatnr who has failed to per
suade 1.hem 10 reenact the hill to which the 
"pockel \'eto" had heen applied. If "the 
principle that a lel(islator must lack colleg1-
al or ·m-house' remedies before this court 
will confrr sta111lin!l"," Riegle, 656 F.:!d at 
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819, is, as the majority appears to think, 
the sole basis for the equitable discretion 
doctrine, and if that principle is applied 
consistently, then the equitable discretion 
doctrine must be applied lo the congres
sional plaintiffs in the suit before us today. 
That being true, the doctrine of equitable 
discretion should have barred the suit by 
Senator Kennedy in Kennedy 1•. Sampson: 
as the Riegle court pointed out, he "had 
collegial remedies .. . ; Senator Kennedy's 
power to reintroduce the relevant legisla
tion in the next session of Congress and to 
vote thereon remained unimpaired." 656 
F.2d at !180. The principle, moreover, 
would seem to apply even more strongly to 
Congress itself-for Congress surely is in a 
better position to reenact the vetoed bill 
than is any congressional plaintiff. One 
can therefore as easily derive from the 
majority's arguments the proposition that 
neither Congress nor the congressional 
plaintiffs are properly before us as the 
proposition that each is properly before us. 
That is a fitting commentary on the coher
ence of lhis court's governmental standing 
doctrine. 

The majority's position is also inconsist
ent with the treatment of the equitable 
discretion doctrine in Riegle, which first 
invoked that doctrine. In Riegle, a panel 

20. Riegle explained the need to invoke the eq-
uilable dtscrcuon doctrmc ln ,asts where lc:g1s
lati\lC redress is available: un the grounds 1ha1 in 
disputes be1wecn a member of Congre-ss and 
"his fellow legislators," "separation-of-powers 
concc::rns arc most ac.:uac." The: reason Rjegle 
propo~s for 1his ..:I.um ts that in such t.:~!» 

"UluJgcs arc presented n~t wuh a chani.:c: 10 

mcdialc ~1wccn 1hc two poli1ical branches bu1 
rather wuh the pos>1bility ol thwarting Con
grcss·s wall by allowmg a plamulr 10 c1rcumvcnl 
the P.rocc~s of Llcmucrauc deds10nmalung." 
Id. Th;at dis11nc11on is faculious. The "pro· 
ccues of democrauc dccisionmalung" arc car• 
cumvemcd and the wall of one of the poli11sal 
branches thwarted when 1his courl adjudicates 
1he lawmakmg powers of Congress vis-a-vis the 
President no less than when 11 adjudtcatcs the 
lawmalung powers of a c.:ongrcssional plainliff 
vas•a•vis Congress. In c11her !.lluauon, wha1 is 
objecuonablc-for purposes of the standing is

sue-is noa I he que~11on bcmg ad1udica1c:d but 
lhc lacl 1ha1 lhc plamlllf is alloweJ to sue on 
lhf! ha!»1S uJ an alle11cd 1mpairmcm ut 11!» or his 
lawmak1J1K powers. 

of this court said that "[ w ]hen a congres
sional plaintiff brings a suit involving cir
cumstances in which legislative redress iM 
not available or a private plaintiff would 
likely not qualify for standing, the court 
would be counseled under our [equitabl., 
discretion] standard to hear the case." 656 
F.2d at 882.29 Thus, the Hiegle court justi
fied the result in Kennedy v. Sampson 
(which it had already explained as a case in 
which legislative redress was available) on 
the grounds that in that case a private 
party would not have had standing to chal
lenge the pocket \·eto. See id. In this suit. 
as in Kennedy, we have before us legisla
tors who could obtain legislative redress. 
If the majority were applying Riegle, it 
would therefore dismiss the action by the 
individual appellants in their capacity as 
legislators, unless it detennined that a sim
ilar action could not be brought by a pri
vate plaintiff. Since the legislators here 
are also suing in their individual capacities, 
there would seem no excuse for not making 
that determination. If the majority be
lieves that Riegle ill no longer good law, it 
should say so. in order that our district 
courts may at least know what the law in 
this circuit is-however uncomfortable it 
may be to apply.21 

21. In Melt-her ,,. Federal Open MarAet Commit• 
lee, C.A. No. 84-1 HS. now pending m the dis
trict court, a Unncd S1.;atcs Senator has brought 
an action 1he dismct cour1 has charac1cr1zcd o1s 
iJcn1ical lo Scrutor Rlt"gle's suil in Riegle. 
Mem. order at I (Sept. 28, 1984). Relying on 
Riegle, the distract cou.n m M,i<'her has stayed 
that aclion pending this courl's dcc1s1on in Com
mittee for Monetan Reform v. Board of Gover
nors of th• federal Ruerv, System, C.A. No. 
83-1930, which wall determine whether another 
district court corrtct!v held that "a ,iroup of 
over 800 plaintiffs scc,kmg the same relief that 
Senator Melcher seeks" lacked st;anding. Mem. 
order al 2. As 1he J1str1c1 coun in Melcher 
explained, if this court holds that the private 
plamulfs have sWldmg, then Senator Melcher's 
action should ~ d1sm1sscd under Riegle. If, on 
1hc .,1111.:r hand. 1hu c.oun holds 1ha1 the private 
pla,nutfs lad sta11<im11, "then an light of. Ri,rl• 
and subsequent c.a.se-5,, a decision may have to be 
made whether the ms1.;ant ,·asc should ~ decid
ed un 1he ments ur d11m1!i>sed tor separa1ion of 
powers reasons.. " ~1em. unlcr al 2-1 (footnute 
omnted). 

) 
UNITED STATES v. BLACK 71 

Cl1< u 75' F.Jd 71 (191!1 

It is clear, then, that neither Supreme Federal Government in the final analysis 
Court precedent nor binding precedent in rests . 
this circuit supports what the majority does United States v. Richardson, 418 U.S. 166, 
today. 192, 94 S.Ct. 2940, 2954, 41 L.Ed.2d 678 

VI. 

It is rather late in our history for courts 
to rearrange fundamental constitutional 
structures. But, even if one hypothesizes 
that to be proper in some small class of 
cases, and I do not, nonetheless, shifts in 
the constitutional relationships of the three 
branches of government should be exam
ined carefully to determine whether they 
are legitimate. That, of course, depends on 
whether these shifts represent the working 
out of implications already inherent in real 
constitutional principles or whether they 
are mere innovations. reflecting perhaps no 
more than the tendency of the judiciary, 
not least of this court, to ex(land its author
ity in a mood of omnicompetence. It seems 
plain that the creation of congressional 
(and hence of general government.al) stand
ing falls into the latter category. 

The legitimacy, aml thus the priceless 
safeguards of the American tradition of 
judicial review may decline precipitously if 
such innovations are allowed to take hold. 

[W]e risk a progressive impairment of 
the effectiveness of the federal courts if 
their limited resources are diverted in
creasingly from their historic role lo the 
resolution of public-interest suits 
brought by litigants who cannot distin
guish themselves from all taxpayers or 
all citizens. The irreplaceable value of 
the power articulated by Mr. Chief Jus
tice Marshall lies in the protection it has 
afforded the constitutional rights and lib
erties of individual citizens and minority 
groups against oppressive or discrimina
tory government action. IL is this role, 
not some amorphous gener.il supervision 
of the operations of government, that 
has maintained public esteem for the fed
eral ,·ourts and has P"rmilte,I the peace
ful coexistence of the countt!rmaJoritari· 
an implications of judicial n•vi,•w and the 
democratic principles upon wl11ch our 

(1974) (Powell, J ., concurring). Yet when 
federal courts approach the brink of "gen
eral supervision of ttie operations of 
government," as they do here, the eventual 
outcome may be even more calamitous than 
the loss of judicial protection of our liber
ties. Gradually inured to a judiciary that 
spreads its powers to ever more aspects uf 
governance, the pe<J!)le and their represent
atives may come lo accept courts that 
usurp powers not given by the Constitu
tion, courts that substitute their discretion 
for that of lhe people's representatives. 
Perhaps lhis outcome is also the more like
ly of the two because excesses such as this 
court's gonrnmental standing rationale, 
shrouded as they are in technical doctrine, 
are not so visil,le as lo excite alarm. This 
case represents a drastic rearrangement of 
constitutional structures, one that results 
in an enormous and uncontrollable expan· 
sion of judicial power. I have tried to 
make that fact visible. There is not one 
shn·d of support for what the majority has 
done, not in the Constitution, in case law. in 
logic, or in any proper conception of the 
relationship of rourts to ,fomocracy. I 
have med to make that fact visible, too. 

I disse11t. 

"'----, 
0 t IU IIUNIII \,\UM 
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UNITED STATES of America 

.. 
Fred B. BLACK, Jr., Appellant. 

No. Mi>-;i2K7. 

United States Court of Appeals, 
District of Columbia Circuit. 

March :!8, l!lll5. 

Deft•ndant. who was convicted of vari
nus cr1111111al charges untlcr une mtlictmenl, 
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SAN LlJIS OBISPO MOTHERS FOR 
PEACE, el al., Petitionen, 

v, 

UNITED STATES NUCLEAR REGULA
TORY COMMISSION and United 
States o( America, Re,ipondents, 

Pacific Gall and Electric Company, 
Intervenor. (Three t'aseHl. 

SAN LUIS OHISPO l\10TIIEHS 1-'0R 
PEAi 'E: S•·e111c Shordine Prc•erv1llion 
Confrrence, Inc.; Eculojfy Action Club; 
Sundra Sih·er; Gurdon Silver; Eliza
beth .\pfelberg; and John J. 1-'onter, 
Petitionen. 

v. 

LJNITEO ST.\TES NI/CLEAR REGULA
TORY CO:\t:\IISSION and United 
Stul"!I of Americ11, Uespondenl!i. 

Pacific (;us end Electric 
Compun)". Intervenor. 

(;eorge DEL'KMEJL\N, Governor o( the 
Stute uf l'11liforniu, Petitioner, 

V. 

UNITED STATES NIJCLEAR REGULA
TORY COMMISSION und United 
Slllte• of Americu, R;,•pondent,, 

Pacific (;u,i und Electric 
Compuny, Intervenor. 

No, . 1H-2U:15, ri3-I073, tH-IU42, 
!l4-UIU und ~1-20:14. 

Unm,d States Court of Appeals, 
!Jistnct of Colfll!lLia Circu1L 

Ar1:ucd Oct. :1, I !Jk:,. 

Ui,euJed April ~;i, l!Jhti. 

for nuclear power plant. A pani!I of the 
Court of Appeals, 751 F.2d 1287, aff1r,netl, 
but the full court vacated in part a111J 
gra~ted rehearing en bane, 760 F.2d 13ttl. 
The Court of Appeals, Bork, Circuit Judge, 
held that: (l) NRC regulation dealing with 
emergency planning did not require Com
mission to consider votential complicatu,g 
effects of t!arth11uakes on emergency re
sponses in deciding whether w license uu 
clear power plant; 12) Cornm1Ssion did noL 
acl capriciously or arbitranly in failing Lu 
consider earthquakes; and f:l) • petitioner.i 
were not entitled to suµ!Jlement rcconl 
with transcripts of closed m~ting of N R< :. 

Affirmed. 

Mikva, Circuit Judge, filed opinion con· 
curring in part and concurring in result in 
µart. 

Wald, Circuit Judge, filed dissentinl{ 
opinion in which Spottswood \V. Robinson, 
Ill, Chief Judge, and J. Skeily Wright and 
Ginsburg, Circuit Judg-es, concurred. 

I. Admini11trutive l.uw 8Jld Procedure 
4=>U3 

Courts are nol al liberty to set aside an 
agency's interpretation of iLS own regula• 
tions unless that int.erpretauon is plainly 
inconsistent with language oi regulation:, . 

2. Administrative l..aw and Proceduri, 
e->~13 

Degree of ilcfrrcnce due from courts 
on an agency':; mlerpretauon uf its 11w11 
regulations is great; eourts r.ced not final 
thaL agency's constn1ction is unly pos,uhle 
one, or even one I.hat court would have 
adopted in firsl instance. 

:I. lslectricity <PM.51 :!) 

Nul.'iear H-,Kulawrv Cornm1ss1on n•~u
lal11H1 1h•aling with 1·riwrl,.!"t'l11'\ ;· laru1111J..:' duJ 
11ol rt ' ljlH(t• 1 ·, ,111111, • ;,,11111 to 1·u• . .:..ld,•r puU•II 

1. d 1111q,1,. · .1t111~, rf,·, ·t..~ 11{ , ·.1r1nq1jah.t'!'i 1i11 
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emergency responses in deciding whether L. Trubatch, E. Neil Jensen, Carole F. Ka
to license a nuclear power plant. gen, A. Laurence Ralph, and Lawrence J. 

~- Electricity e:>11.5( 2) 

Nuclear Regulatory Commission's in
terpretation of it.s emergency planning reg
ulation, to not require it to consider poten
tial complicating effects of earthquakes on 
emergency responses in deciding whether 
to license nuclear power plant, did not con· 
tr.idict Atomic Enerb'}' Act. Atomic Ener
gy Act of 1!)54, § I el seq., as amended, 42 
U.S.C.A. § 2011 et seq. 

5. Electricity <Pri.5(2) 

Nudear Regulatory Cumnussion did 
not act arbitrarily and capriciously i11 ex· 
eluding from nuclear power !Jlant"s licens· 
ini: proceedings consideration of potential 
complicating effects of canl111uakes on 
emergency planning. 

6. Electricity <3:=>ri.5( 2 l 

Petitioners objecting w lict:nsini.: of nu· 
clear power plant were not .,nlitled to ~up
plement record with lr.inscripts of closed 
meeting of Nuclear Re1,'11lawry Commis· 
sion, as Judicial examination of those tran· 
scnpts would have represented an extn1or
dinary intrusion into the realm of the al{en
cy, anti there was no showing of bad faith 
or improper behavior, but only an assertion 
that the transcripts alone were sufficient to 
estaLlish the requisite bad faith and im
proper conduct. 

Joel R. Reynolds for petitioners, San 
Luis Obispo Mothers for Peace, et al. in 
Nos. 84-1410, 8H!034, 8H!035, 83-1073 
and 84-1042. 

David S. Fleschaker ent.eret.l an appear• 
ance for petitioners in Nos. 81-2035, 83-
I073 and 84-1042. 

Herbert H. Brown, Charles Lee Eisen 
and Lawrence Coe Lanpher entered appear
ances for petitioner in No. lll-20:1-t 

William H. llng"gs, Jr., Sol.. Nuclear Rel{· 
ulatory l"om'n. with whom lforzcl H.E. 
Plame. t;rn. Couns,·I, E. 1 ... ~, :-ila.:i.:1c, l)cpu
ly ::;ol., Nud.,ar l(q{ulawn 1 '.11111 n. l'etcr 
It ::;leenl"ml, Jr .. J:u.:1111cs 11 1:din, . .\ttys., 
l.lcpl. uf Jusu,:c, H1chan.l I.. Ulack, :-ih<·idun 

Chandler, Attys., Nuclt!ar Regulatory Com
mission were on the brief for respondents 
in Nos. 84-1410, 81-2034, 81-2035, 83-1073 
and 8-1-1042. 

Mark E. Chopko and Richard A. Parrish, 
Attys., Nuclear Regulatory Commission en· 
tered appearances for respondents in Nos. 
81-2034, 81'-2035 and 83-1073. 

William T. r«'ileman, Jr., with whom Aar· 
on S. Hayer, Malcolm H. Furbush, Douglas 
A. Oglesby, Joseph B. Knotts, Jr., Scott M. 
Dulloff and Daniel F. Stenger were on the 
brief for interv,·nor, Pacific Gas and Elec. 
Co. in Nos 84-14!0, lll-2034, 81-.!035, 83-
ltl7 3 and 84- I042. 

F. Ronald Laupheimer entered an ap
pear:,uce for intervenor in Nos. 81-20:!4 
and Hl-20:15. 

J. !\licha;,I \lcGarry, Ill entered an ap
pear.1nce for intervenor in Nos. tll-2034 
aud !!:i-1073. 

Banon Z. Cowan entered. an appear.ince 
for amicus curiae, Atonuc Industrial Fo
rum. Inc., in No. 84-1410. 

Peter B. Kelsey, Edward H. C<imer and 
William L. Fank entered appearances for 
amicus curiae, Edison Elect. Institute, in 
No. 84-1410. 

Before ROBINSON, Chief Judge, and 
WRIGHT. WALD, MIKVA, EDWARDS, 
GINSBURG, BOJtK, SCALIA and STARR, 
Circuit Judges. 

Opinion for the Court filed by Circuit 
Judge llOkK. 

Concurring opinion filed by Circuit Judge 
MIKVA, concurrmg in Parts I and JI of 
Circuit Jud1:e BOkK's opinion and in the 
result reache,l uy Part 111. 

Dissenting opinion filed by Circuit Judge 
W ALIJ, iu which Chici Judge SPOTTS
WOOl> W. lllll\lNSUN Ill, and Circuit 
Jud~•·s J. SKELLY, WklGHT and GINS
Ulittl; conru, 
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BORK. Circuit Judge: 

This case presents two questions. The 
firsl is whelher the Nuclear Regulatory 
Commission ("NHC" or "Commission"), be
fore issuing a license for the operation of 
lhe Diablo Canyon Nuclear Power Plant, is 
required LO hold a hearing concerning the 
pot.enlial compli,~ating effects of an earth
quake on responses to a simultaneous but 
independently caused radiolog1cal accident 
at the plant. The risk of that happening is 
calculat.ed as being one in several tens of 
millions. The second ljUcstinn is whelher 
this court should examine 1ranscripts, not a 
part of the record, of a closl'd me<'tinl{ of 
the Commission. 

In Sa11 Luis Obispo .llothcrs /or: Peace 
1•. NRC'. 751 F.:.'.<I l:!87 (O.C.Cir.198-11, a 
panel ut' this court affirmt'd a decision by 
the N RC to allow issuance of low power 
and full 1,ower lic,•nses for the DiaLlo Can· 
yon plant. In so domg, the panel majority 
considered and reJt>Cted petitioners' claim 
that the Comnussion improperly excluded 
from licensing hearings specific considera
tion of lhe potential complicaung effects uf 
an earthquake on planned emerl{1mcy re· 
spunses al the Diai>lo Ca11yon facility. The 
same maJOnty r"iused to cxanune lhe prof
fered tr.imeripts. See id. at 13:!:.l-.!!1. 
Subsequently, the full court vacaLt,d a µor
tion of thi, ur1i:111al opinion and judgment 
and gramed rehearing e,1 ba nc to consider 
the qui,stions more fully . Si:e ?GO F.:!d 
l:l20. We now affirm thi, Comm1,sion's 
decision . 

I. 
Lici,nsmg proceedings for nuclear power 

plants are tyµically lung and cumplt·x and 
the Dialilo Canyon proceedings were no 
i,xception . In this section, we set forth 
only a skelt!Lal lusLOry of those 1m>cecd· 
inl{s. taken largely from tlw panel_up111iu11. 
See 751 F.'.!J al l~%- !l7 . Additional facL~ 
relcvanl t u I he :-.JH-l'lfic t:-i!lUt•s Wt• ,·011s1dt· r 

art~ :-it •l J. ,rtt1 rt1r1111 g f111tH till' "l'lllllJII 

. :. J . r·., .1 

' ' ··•·· : , , : , , , 

live in the Commission·~ proceedings relat 
eJ to the licensing of the plant. 

The Atomic Energy Commission 
("AEC"), the predecessor to the NRC, is
sued construction permits LO the Pacific 
Gas and Electric Company ("PG & E") for 
Units l and 2 of thi, pri,ssuri:i;ed watn 
reactor plant at Diablo Canyon in 1968 a1"I 
1970. See Dockel No. 50-:l2:.I, 4 A.E.C 
447, 460 (1970), a;j'd, ALAB-27, 4 A.E.C. 
652, 664 (}!171) tUmt ~); Dockel No. 50-
275, 4 A.E.C. 8!1, ~8-99 (191itl) (Unit ll 
Construction l,egan shortly ther.,after. 
based on the assumption lhat the nearest 
significant earth4uake fault was t!ighll!Cli 
to twenty miles away. See ALAH-!il!I, !I 

N.ltC. 42, 45 (1979). Four years lalt·r. 
offshore exploration for petrol,mm re
vealed the presence of the Hosl{ri Fau It 
within three mi)i,s of lhe Diablo Canyon 
site. See id. PeuLioners, who had inter· 
vened in the administrative proceedini:s, 
re4ui,st.ed that construction at the facilily 
be stopped until the implications of the 
discovery could be assessed, liul the AEC 
permitted construction at the plant U> con
tinui,. See -1 A.KC. 91-1 11!172). Follow111g 
an extensive reexammation. the Commis
sion 's Appeal Board approved the plant's 
seismic design on June 16, 1!181. ALAl:1-
644, 13 N.R.C. ~OJ ll9tH). 

On September :!I, 1981. the Commission 
rejected claims that the emerl{ency plan• 
ning prol{ram at Uiai>lo Canyon was tleti
cient and issued a hctense to l'G & E to load 
fuel and conducl low µower t.estinl{ at I lim 
1. See Cl.1-Xl- :!2. I~ N.1u:. 598 (l!.181). 
Investigation 1,y PG & E and the Commis
sion 's staff, how,•vter, soon uucoven•d 1·an-
11us design error,;, St'e CLI-Kl-:IO, 11 
N.R.C. 950. !l51 tl!l81l, anJ on November 
19, l!JKI, the Cumm1ss1u11 ;; u~pended PG & 
E fuel loa,hng and low puwt'r test lic,mse. 
/d. at !);,U . To ensure that the plant would 
I,., ;1tltc'1UaLely protected al{amst seisn11c 
tJbturi1.;u1res, the ( ·-u1nm1s:-;1011 l lrtit~n ~tj I'( i 
,\.'. J-: .. 1~ " 1·11 11d 1L11 , u 111 n•111 :-. La t , · 1111 ·111 •ii !ht• 

j1,·,• 11 ·,• lo 111 :-. lilH l r . tll 1ll t h"!wt 1,h ·llt ,It- , 1~' 11 

,1·fl! : . ,11 j •f11~• r :111 . '.rt· ; 1/ .tt ' l.",I. :,.~,:, 
I 1, ,, 1,1,1,, 111 1 , • r . 11 r , '\l· ·'' 1111·1d .-, 1·1111 

. , J ', d •~• 1· 1, 1l11, · .,1,•J ,l / Jt• f , Ji .. !~ II ,1' fl fll' . l 
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tion issues were imposed on PG & E as ready been remedied by the Commission. 
conditions of its eligibility for a full power See id. al 1311-12. 
license. See CLl-114-13, 20 N .R.C. 267 Specifically with regard to emergency 
(1984). 11Janrung, the panel majority held that the 

Professionals expended more than :!,000,- Comm1ssiun did not err by excluding con· 
000 hours on the reanalysis and modifica- sideration of the effects of earth,1uakes on 
lion of the plant's design, which were com- emergency responses at Diablo Canyon. 
pleted in October 1983. CLHl4-5, 19 In addition, the majority denied petitioners' 
N.R.C. 953, !171 (l!J84) (views of Commis- motion to supplt,ment the administrative 
sioner Bernthall. The NRC staff under· record with the transcripts of a closed 
took an independent review of the result.s meeting of the NRC. See 751 F.2J at 
of the lndi,pendent Design Verification 132:i-29. Judge 'Wald, dissenting in part, 
Program after which the Commission pro- thought that the Commission's exclusion of 
gress1vely reinslaled l'lement.s of the sus· co11siJer.1tiun of earth4uakes wa:i arbitrary 
pended low power license in late 198:i and and capru,ious and that the court should 
early 1984. Set' CLI-X4-fi, 19 N.U.C. 953 make an 111 camera inspection of the tran· 
(}!184); CLl-84-2. l!I N.H.C. :1 (l!.1841; CI.I- scripts in deciding whether to !{rant peti-
83-;!7, 18 N.R.C. I Hti (l!J8:I). Rc111slatt,- lioners' motion to supplement lhe ri,cord. 
ment of the license was consistent with the 751 F.2d al l:J.!!1-35. 
Appeal Board's findings that "I tjhe appli
cant's verification efforts provide adc11uate 
confidence that the Unit l safety-related 
structures, systems and compo11e111S are 
designed to perform satisfactorily in ser· 
vice and that any significant ilesii:n ddi
cii,ncies in that facility resultinl{ from the 
defects in the applicant's design 11uality 
assur.incc program have been remedied." 
ALAB-76:J, l!I N.n.c. 571 , 61!) (l!.1114). 

On Aui:ust 10, !!184, the NRC approved 
issuance of a full power liceuse for the 
Diablo Canyon plant. Cl.l- 84-1:.1, 20 
N.R.C. 267 (19841. Petitioners app,mled 
both the low power and full power orders 
U> this court and, before the license had 
issued, the cou rl granted pelitioners • mo
tion for a stay. On October :11, 1984, after 
or.ti argument, the court lifted the sL1Y, 
thereby permittmg issuance of the full 
power license and the commencement of 
operalioni1 at Diablo Canyon. On Decem
ber 31, 19!14, the court affirmed the Com
mission's decision lo permit issuance of the 
low power and full power licenses. See 
Sa11 Luis Obispo Mothers for Peace I'. 

.VH<', 751 F'.:!d l:!87 (D.C.Cir. l!J84). The 
court found that the Commission made two 
lci:al errors (nut related lo the issues l'On· 
s1dere1I in this , ·11 b1111c prucce1lini:1. l>ut 
that neither warramc,I JU11ic1al relid since 
one was harmless and the other had al-

II. 
Petitioners argue tl1al the Commission's 

decision to exclude from the Diablo Canyon 
licensmg proceedings consider .. tiun of the 
potential complicating effects of an earth· 
4uake on emergency responses "has d.,~ 
prived Petilioners of their right to an on
thc-record hearing on a mat.erial safety is
sue .. in violation of § I 8!1(aj of the Atom· 
ic E:nergy Act as applied by this Court in 
U111on of Concerned Sci,mti.~ts t•. /NRl~ 
7:.15 F'.:!d 14;17 (1984), cert. demed, - U.S. 

105 S.Cl. 815, 8:.1 L.Ed . .!d 808 
t 1!185) ). " Supplemental Brid for Petition
ers on Rehearing E:n Banc ("Pet.Supp.Br.") 
at 11 (citations omitted). 

Section 189tal(l) of the Atomic Energy 
Act provides thal "li)n any proc.,eding un
der this chapter, for the g-rjnting . . . of 
any license . .. , the Commission shall gr.1nt 
a hearing upon the re4uest of any person 
whose interest may be affected by the pro
ceeding." 4:! U.S.C. § 22:l!l(al(ll (1982). It 
follows from Umun of Collcerned Scien
tists, however, that the "interesl" which 
entitles a jlcrson lO ;. hearing- is defined by 
the Comrn1ss1011's rules and regulations. 
In that case, we invalidaled an NRC 
amendment w its ruli, un emergency pre
paredness. The amendment eliminated the 
rcquircmenl of :. hearing on the results of 



30 11!9 l<'EDERAL REPORTER, 2d SERIES 

emeri, .. redness exercises as a 
prerequisite to authorization of a license. 
But those results remaini,d a factor that 
the Commission was required to consider in 
its licensing decision. "Since the N RC, by 
its own regulations, has made correction of 
deficiencies identified in emergency exer· 
cises a requirement of its ultimate licensing 
decision, it would seem w follow that re
sults of these exercises must he subject to 
the g 189(a) heanng requirement." 735 • 
F.2d at 14-l:!; accord id. at IH5. 

Union of Concerned Scientists holds 
only that the Commission cannot exclude 
from a section lll9(aJ hearinv; issues that its 
rules of rev;ulatiuns re11uire it lo cc.11s1der 1n 
its 1icl'l1SlllJ:- di,c1~11ms. As the op111iun stat· 
.,,j: "Tw1ay, wt• 111 1111 way rc·s1ric1 the Com
mission's authority tt1 I limll tht! pUrJ.>OSl'S 
fl)f wh1t.:h 1t l'o11:,;1tJt!rS \.1 0lt.•q,rency exerc1.scs 

rele,·am I as a ,ul>stan11ve lieen~mv; ,1an
dard." 7:J;', ~' .:!d al 1411! tfo11111ute mnill,•111. 
Thus, to i,stal.Jlish, ,m the rationale of l 'n· 
1011 of l ·,mrt•r11.-d Scw11ti.~ls, that th" Cum
miss1un 1n this case impermissihly refused 
a hearml{, pcti1ioners must show that NRC 
rules ,1r rev;ulations required the Commis
sion to ,·uns1dcr the potential compliratm)(' 
effects uf eartl111uakes on emcrl{ency n,
sponscs in dec1d111v; whether lO license llaa
hlo Canyon. l'etiupners havl! made no 
such showing-. 

Peutwners assert that "the Commis· 
sion's mLerpretation and application oi its 
own regulations arc entitled to 110 weight," 
Pet Supp.Ur. at :.!CJ, because " the Curnm1s
sion's conclu,wn is 11ndermmed both liy 1hi, 
lanv;uav;e and µnor aµplica11on of the 
NRC's n ·1:ulatu111s," Pet.Suw.llr. at I:!, 
and abo l,ecause •• ·the Cumm1sswn's out· 
right refusal lo make •''- l'lic1t prov1s1un m 
emergency response i,la11s for an earth
quake in a nuclear 11lant w11hi11 Lhrec m,1.,s 
of a ma1ur, aCLl\'t• fault in Califvrma is hy 
definition an arl,1trary and capr1r1ous act,' " 
Pet. Reply Br. al :J lt/1<0t1119 751 F.2d at 
1335 (Wald, J., J1,st"nL111~11; ,er nlso Pel. 

l . Cuurt5 ')how di:!t-rt·m .. c tu .in ai,;cnn··, lllll'rprc 
la.Uou 111 1l!!io .,;u,t.· 1n111~ :,1a1u1t.·. "\Vhcn 1hc loU 

!.ln•~ liul\ 1JI .1n .1J1111111 -.11 ~,u,c I L"Jo;Uloll1un r,llla.· r 

Supp.Br. at 15-21. 'We think these coni.;11-
llons do not survive analysis. 

A. 
We consider first the question whe1J11 ·r 

the Commission's regulation requires c,,r1-
sideration of earthquakes and thereby 111~ 
gers section 189(a)'s hearing require111cnt. 

(I, 2) 1. The Commission '.t interpr,·• 
tation of the regulation. We note at the 
outset that courts are not at liberty to si,t 
aside an agency's interpretation of its oy, u 
regulations • unless that interpretation 1s 
plainly inconsistent with the languagi: of 
the regulations. ,s,... United Stutes 11. L.11·

io,w.f/. 4:Jl U.S. 8ti4 . ri72-7:I, 97 S.Ct. :!L',11, 
2155--56, 53 L.Ed.:!d 41! 0977); National 
Association uf R,·gu/atory llti/1!:, I 't11n

mtss1011ers ,,. FCC. 74ti F.:!d 14:IG, l:,11:! 
(D.C.Cir.19841. The degree of defore111·e 
due is great. 1 Wi, " need not find that tt11• 

agency's construcuon is the only poss1J.k 
one, or even the uni, that the court woul,t 
have adopted in the first instance." /Jt'ico 
Petroleum Corp. v. FERC, ;',89 F.2d tili•l. 
685 (O.C.Cir.lll78). As ,;t.ated by the Su
preme Court: • 

Since this involves an interpretation ui 
an admintstrauve rev;ulation a court 
must necessarily luok to the ;ulministrn· 
tive conslrucuon of the regulatw11 if lhe 
mt!aning of the words used is ,11 

doul.ot. . . . [T]he ultimate criterion is tlu, 
administrative interpretation, which u,~ 
comes of controlling weiv;ht unless it is 
plainly erroneous or inconsistent with th,• 
regulation. 

/Jowli:s 1•. Sem1110/i: Rork l'o., :!25 II S. 
410, -113-14, ti5 :S.Ct. l:!15, l:!17, ?!9 L.1::,1. 
1700 (1945) 

Th" unly N l{C rt!gulation rdevant to this 
ease is the rt!v;ulation dealing with em.,r
gency plannmg. Promul)('al<:d in 1980 fol
lowinv; the acc1de11t at Three Mile lsl.,nd, 
that ri,gulauo11 µrov1des 1n pertmcnt µan 
that "nu ,,peratinJ:- lic.,nse for a nuclear 
µower reactor will be issui,d unless a finJ 
inv; is matle 1,y N RC that thi,re 1s reason-

than a '.\lalulc 1::. 111 ,~~u~. Jctcrrnt.:c: I\ even 1:H.11 c 
, i1..· . .trt\' 111 uukr.'' l'lli.JII t•. fo/lmun. JSO IJ S J. 
16 , ;5 ~-L '- 792. dOI. 13 l..l ,J.2J 616 (196)/ 

SAN LUIS OBISPO MOTIIEltS FOH r•~An~ v. U.S. 31 
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able assurance that adei1uate protective quate" protective measures. In this case, 
measures can and will be taken in the event we think that the Commission's view-that 
of a radiological emerv;ency." 10 C.r.R it need not consider the potential effects of 
§ 50.47(al(l) (1984). Though that regula- earth11uakes to determine "that there is 
lion represents a departure from the Com- reasonal.ole assurance that adequate protec
mission's previous policy of requiring little Live measures can and will he taken in the 
or no emergency planning, the Commission event of a radiological emergency"-is not, 
has consistently interpreted that regulation by any stretch of the imagination, "plainly 
not to require specific consideration of the inconsistent" with the regulatory Ian
potential complicating effects of earth- guav;e.' 
quakes. See Pacific Gus & 1!,'lectric Co. 
(Diab/a Canyon Nuclear Power Plu,tt, 
Units 1 & tJ, CLH\4-12, :!O N.lt.C. :!49 
(19841; Southem Californw h.'diso11 Co. 
(Sa11 Onofre Nuclear Geueratiuy Station, 
U111ts ! &: JJ. CLl-81-a:1. 14 N.lt.C. IO~I 
ll!ll!I). 

Petitiont!rs' claim that the (\Jmmiss11111's 
interi1rt!t.ation contra,iil'ts th,• lanl{uav;e of 
the em.,rv;ency pla11n1111{ rt>v;ulauon 1s sup• 
µortc<l only by a quotation uf the rt'i:ula
Wry lanv;uage. That lanv;ua~c, however, 
does not contradict, but amply supports, 
the Commis81011. 

(31 The rev;ulation docs not addrt!ss any 
particular emcr~ency or natural hazard; 
rather, it sets forth a i:eneral standard that 
envisions judgmi,nt and implies di;cretion: 
the Commission is to satisfy itself that 
there is "rea~unal.ole assur,1nci," of "ade-

2. Ncverihcless. 1he dissc:nl ,nm1s 1ha1 1he Curn-
m1::.s1on·~ intcrprc1auon ot its emergency plan
ning regulauon ts cnutlcd to no weight because 
ii .. is inconsislent wuh the fundament.11 pur-
poscs of 1hosc: regula11on,.'' Dis.em ,., 5. This 
rcquarcmcnt is found nowhere in 1hc con1rol
ling Supreme Coun preccden1 and YIJ' decline 10 
adop1 11 here. Given 1he dissrna's view of 1he 
regula1iun's purpose-lo plan for 1he unex
pcc1cd--any Commhswn mtcrprc1at10n that de
clines 10 require con:5.idcrauon of any panicular 
occurcncc, no matter how unprobablc, wrn,ld 
be invalid. The d1s>ent repeatedly Slre<ses lhat 
1hc Diablo Canyon plant 1s "lQ<:aled only three 
miles from an acuve 11colog1cal lauh." Dissent 
al 32; see id. a1 l J. But under 1he dissc:nt's own 
approach, a plant's prmum11y 10 a faull is irrelc:
vant. Every plam must plan fur 1he J1s1·up1ing 
effects of an canhquakc re11ardlcss of 1he likeli
hood 1ha1 one will ac1ually o.:cur. 

Even 1he disscn1, however, ~•ops :!.hara of fol 
lowmg ils analysis 10 11s IOl!J:JCjl i.:ondu!:1o10n. For 
ex.ample, at one pom1 1t sra1es: 

[Tfhe Cun11m~~mn L·an ex.dude from con• 
s.u.lerauun lrn111a11ng 1lr compl1ca1mg evt:nl!:1,1 
w11h such luw prubab1l111es 1ha1 they would 

Petitioners assert, however, that the 
Commission's intt!rpretalion is "under
mined" by an NRC staff report referred w 
in the emcrgl!ncy planning regulation. 
Sul>sl'dlllll (I,) vf the regulation st!ts forth 
sixteen spi,cific standards which the ons1u, 
aud offs1lc emcrg-l!ncy response plans for 
nuclear power reactors must meeL A foot-
11ot-, to :;ul.Jsecuon (b) sWtes: "These st.an
tlanb are atldri,ss"d 1,y specific criteria in 
NlilUC:<:-◄Jiia4; FEMA-ltl::P-1 cnutled 'Cri
tt!na for Preparation and f:valuation of Ha
iliolov;ical Em.,rgency Response Plans and 
PrcJJaretln.,ss in suµport of Nuclear Power 
Plants-for Interim · Us" and Comment', 
January l9ti0." 10 C.F.U. § 50.47(b) n. 1 
(l!.11!41. NUUtG-ll654 was a joint project 
of the NRC and FEMA staffs "to provide a 
common v;uulance and refnence source fur 
... State and local governments and nucle-

no, warrant pruJem n:i,k reducuon mc1h• 
ods While drawing rhc line belwcen 
probabilllles will sorne1imcs prove difficult. 
1hc Cumm1~u:..n dearly docs 1101 have 10 con
)&Jer an c\'t•lll as unhkc:ly as an earthquake 
~rea«r 1han 1he 7.5 rnagn11ude SSE for Diablo 
CJa1yon. 

D1>:.cm al 51 n. 7 (c11a11un, om111eJ) . In 1his 
,he J1!.SCOI 1!. obviously corn:cl. Bul once the 
d&!:lo!:1,.COI conccdc::s that 1h.:rc c:xasl wmc conun

genc,cs whi<.·h 1hc Comml!~s1on is not required 
co consider. ll au111ut al the same lime maimain 
that the Comm1!:lo:.1on·s rcfusai 10 consider an 
ou:urrcncc bct:ausc ol iti improbability i..:on
rlicis w11h 1he purpo,c of 1hc regul,uion. h 
follow~ tho-11 1hr Comm1~!:lo1un i~ l~ft wuh a com

pan~on ut· rclall\'C probabiliries--a mauer of 
line drawing. In this c1rcun1~1ance. we think 
1hc unl_v inquiry upco 10 us 1s whc1hcr 1hc 
CUJnffi1!:lo~1un·~ t.kL"1:.wn 1ha1 1hc reguJ.iuon dues 
001 n:qu1rc nm:.1dera11un of eanhquakcs was 
ra11on..1I. rl1c J1s:.cn1 nuglu wbh IO draw 1hc 
liue- t:bc:wh&:re, l>ut . .is w1H be :!.hown. pc-1ilioncrs 
have nul mc:1 1hc-ir hurdcn of demons.arating 1ha1 
1hc.· (u11111w,-!:lo1011 ~ Jc:c1~wn wa~ lrrauonal. 
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ar fa< s in lhe developmenl of 
rad1ololl•L-• emergency response plans and 
preparedness in supporl of nuclear power 
planLS." NUREG-0654 al I. 

We do nol lhink NUREt;-0654 under
mines the Commission's interpretalion of 
its emergency planning rel{ulation. Peti
tioners :ilale that NlJREG--0654 contains 
"general reierences LO 'naLUral hazards.' " 
Pet.Supp.Hr. at I:l. Bul we can find no 
reference, i:-eneral ur specific, to "natural 
hazards" in the body of the document. Pe
titioners •1uotc two statement.s from the 
report in support uf their assertion. The 
firsl is lhal "[ e jach SI.ale and local orga
nization shoulil have procedures in place 
that pnwule for ,•mergency actions 10 be 
taken whi,·h are ,·11ns1slt•nt with th" emer
gency ac1111r1s rernnunen,t.-cl 1,y the nuclear 
fac1h1y license.,, tak111g 111to account local 
offs1tc ,·0111liuons Iha! ,·x1st al the time of 
the emng-en<'y" NUHEt;41654 at 42. 
The second ,ta1ement i,i that "ftJhe orga
nization's plans LO implement protective 
measures for th" plume exposure pathway 
shall include . . . (i)denufication of and 
means for dealing with potential impedi
menlS /e.g., seasonal impassauility of 
roads) Ul use of evacuation routes, and 
contmgtncy m.,asures." NUREG--0654 at 
61--6:l. Peution .. rs' ari,ument is that these 
sentences rnnst11ute "references l0 'nalural 
hazarcts' " and lhal llw Commis,11on is 
therefore required Ill consider the effects 
of "arthquakes on emergency planning. 
This arb'llmtml is unsound. 

·1t is not at all clear that the phrases, 
"local offsite co11Jit1ons" and "potential im
pediment.s .. LO evacuation rout.es," were 
intended to suggesl specific consitforalion 
of all conceivable "natural hazards." Tak
en in context, these phrases constitute 
broad references. Tliey might suggest 
some consideration of natural phenomena 
reasonably anticipate,l al the plant such as 
seasonal r,uns, fov;. or "seasoual impassiuil
ity nf roads." Hut petitioners' reading of 
these references to re11uire specific consid
eration of ~uch highly unlikely and infre
quent events as an earthquake at the plant 
sweeps much too broadly . If we accept 
petitioners' ar~umcnt, we can think of no 

potential natural or unnatural ha2.ards, rt· 

gardless of their improbability, that lh,· 
Commission would not be required LO i:011 

sider. That is a prescripl1on for licew1111 1• 

proceedings that nev"r end and planlS tJ,.d 
never gener.i.te electricity. Petition<'r'; 
themselves attempt to disavow that log11·.d 
conclusion of their argument. For e1a11, 
pie, at oral argument petitioners con=k,I 
that the emergency planning regulauon:; 
tand presumalily NUHE(~--Oli54J do not re
quire the Commission to consider the po
tential complicating effect.s of a meteon,., 
striking the plant. Yet we do not see wl,y 
NUREG--0654 would not require just sud1 
consideration given a holding that it n.~ 
quires consid.,rauon uf potenual simulta
neous earthquakes and indepe111h·n1 ly 
caused radiological acc1dcnlS at the 1,1a1,1. 
As we will show, the latter is not sil{mli
cantly more likely than the former. 

Moreover, our conclusion that NUREC-
0654 does not counsel specific considerauon 
of earthquakes is more in keeping w11h 
NUREG--0654's stated policy that "(n)o sin
gle specific accident sequence should 1.,., 

isolated as the one for which lO plan he
cause each accident should have differeut 
consequences, both m nature and degn,e," 
NU REG--0654 al ti, than 1s petitioners' con
trary asHertion. 

Petitioners also claim that a reference w 
earthquakes in NUREG--0654's appen,i1x 
underculS the Commission's interpretauon 
of the applicable regulations. See Pet. 
Supp.Br. al 13. The appendix contains a 
list of "example initiating conditions" th.u 
could lead LO a "site area emergency" :hat 
includes: ''Severe natural phenomena t.t.~ 
ing experienced or proiected with plant nut 
in cold shutdown." NUR£G--Oti54 app. I at 
1-13. It is to lie noted that this example 
refers to an earthquake that causes a ra.11-
ological emergency, not an earthquake that 
complicates emergency responses. The 
Conner risk, lO which the example pen.aui~. 
was the subject of extensive hearings and 
is not under review here. Under this ex
ample is listed: "Earthquake greater tha11 
SSE levels." Id. ·•[Tlhe SSE is the m,M 
powerful earthquak., ever expected Ul <JC-

... ;..... .................. t" .. e._ .. • f/f •~ > <f .... • • ' ._ "'• .. :. •- ,., - ,., ,.. . • l i 
·' 

) SAN LlllS OHISl'O MOTIIEUS FOR PEACE v. U.S. N" 33 
Cue u 71i F.ld 26 (D.C. Cir. t"i116t 

cur at the plant site." ALAB4i44. 13 tory standards conta1, ,t,.:rences to 
N.R.C. 903, 911 (1981). For Diahlo Canyon, "natural hazards," to say nothing of earth
the SSE was calculated to lie an earth- quakes. To accept petitioners' argument, 
quake of 7.5 magnitude. Id. at 910. Far therefore, we would have LO hold that NU
from being "projected" for the Uiablo Can- REG--0654, a staff document intended as 
yon. an earthquake greater lhan SSE lev- guidance, supersedes the regulation itself. 
els, by definition, is never expected to oc- The only virtue of that approach is novel
cur at the plant site. Indeed, the Commis- ty ,l 
sion has noted that the prolialiility that an 
earthquake al the SSE level will occur has 
"typically been estimated to be un the or
der of one in a thousand or one in ten 
thousand per year." CLHl4-I, 19 N.lt.C. 
!1:17, 948 l 1984). Evidence hdore the Li
c.,nsing Board indicated that "there have 
not been recurrent earthquakes ahove ti.5 
maJ,(nitude un Lhe Husgri in the past 17,000 
years LIW-79-~6. 10 N.H.C. 4f,:I, -182 
(197!1). The fact is particularly sign1fo·a11l 
b"cause the Hosgri is !Ill nules lu111{, sei, 1d. 
at -17:!. and uuly a small 1111rtiu11 of it is 11ear 
the llial,lo Canyon plant. :\s the p,u1d 
maiority staled in a portwn of its opinion 
not vacated by our May I, 1!185 Order: 
"We must assume, therefore, that the hke
lihood that an earthquake will trigi:-er a 
nuclear accident at th" facility is so small 
as to be rated zero." 751 F.:!d at 1:104 
(footnote um1tted). 

Moreover, even if we ai:reed with peti
tioners' claim that NUREG4lti5-1, in its 
body or appendix, suggeslS consideration 
of t,arthquakes, the emergency planning 
regulations' reference lO NUREG--0654 
makes plain that it is a staff document 
intended simply Ul provide guidance to par
ties in complying with tt,e standards set 
forth in the emergency planning regula
tions: "N RC staff has developed . .. a joint 
NRC/FEMA report, NUREG--0654 .. . to 
provide guidance in developing plans for 
coping with emergencies." 10 C.F.R. Part 
50 app. E n. 1 (1984). Under the regula
tions, the Commission is required lO make 
its own finding that emergency plans "pro
vide reasonable assurance" of "adequate 
protective measures" and meet the speci
fied rei:-ulatory standards. See 10 C.1".R. 
§ 50.41(a)(l) & (b) ( 1984). These regula-

]. Our i..:onduston is buurc~scd by the fact 1ha1 
1he cmcrgc::ncv pianninte: r~gulJl1on nlc!s a pre
hmrnary \"ersmn of NUll.EG--0654 "for lnlcrnn 

2. rh11 Commissions applications of 
the regulation. Petitioners' next argu
ment is that the Commission's inwrpreta
tion conflicts with "prior application of the 
NRC's regulations." If petitioners suggest 
an inconsistency with prior Commission ap
plications, theit assertion is fal.se. The 
Commission ha& never applied its regula
tion in any way except the way it did here. 
I ndee,J pi,titioners' only support for lhe1r 
claim is apparently that the Commission's 
stu// has calhid for emerg.;ncy plans to 
co11suler the potential complicating effects 
of cartl111uakm;. The position of an agen
cy's :;Laff. taken before the agency itself 
tlecid"il the point, does not invalidate the 
agency's subsequent application and inter
pretatic,n uf iL'i own regulation. 

The facts are as follows. In December, 
1980, a memlier of the NRC's staif sent PG 
& E a letter requesting that it evaluate 
"the po11:ntial complicating facLOrs which 
might l;e caus"d by earthquakes which ei
ther initiate or follow the initiation of acci
dents," Record, vol. 69, exh. 117 (Letter 
from Tedesco (N RC) to Furbush (PG & E) 
(Dec. 16, 19801). See Pet.Supp-Br. at 5, 13. 
A staff member wrote a memorandum on 
Noveml,er 3, 1980 requesting that the Fed
eral Emergency Management Agency re
view the adequacy of state and local capa
bilities for emergency response to a radio
fog1cal accident o.:curring during an earth- · 
quake. See Pet.Supp.Br. at &-6 (citing 
Record, vol. 69, attachment lo exh. 117 
(M.,morandum from Grimes (N RC) lo 
McConnell 1FEMAI 1Nov. 3, 1911011). Peti
tioner.i ignore the fact that both of these 
ducument.s were wrilten bt1J'ore the Com-

Use .intl Commc-m." bsucJ m January 1980 be
for< the re8"ut,.11ion ll!idf was aduprcd rn Augu" 
1',180. See 10 C.F.ll.. ~ SOA7(b) n. I (19H4) . 
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mission itself had interpreted its emergen
cy planning regulation. 

The regulation was promulgated in rnso 
and the question whether it required con
sideration of earthquakes first came before 
the Commission in 1981, after it was raised 
by the Atomic Safety and Licem1i11g Board 
in the context of licensing the San Onofre 
Nuclear Gener.mng Station. The Commis
sion de.:11.led "that its current regulations 
do not require consideration of the impacts 
on emergency planning of earth11uakes 
which c:iu,c or occur ,luring an accidental 
radiological release." San Onofre, CLl-
81-3:l, 14 N.H.C. at IO!ll. 1 111 so intt-rpret
ing its rtgulatwn. the ( :ommission st.ated: 

A review of the rul,•makmg file ass,,.,a
att,d w11h the 1'..,mm1ss1011's emergency 
plannm;: re,:ulallons reveals that .. 
I tjhrt'e ,·omme11ters suggcslt!d that the 
N Hl'. SJ-1<'<·1faallv require the occurrence 
of earthquakes or severe natural phe
nomena w 1,e part of the basis for emer
gency response planning, but the com
mo,nts were not acceplt!d in the final rule. 
The current regulations are designed 
with the tlo,x1b1lity LO accommodate a 
range of uns1te accidents, including acci
dents that may be caused by severe 
earthquakes. This does not, however, 
mean 1ha1 em.-r)(ency plans should be 

• tailored to accummouate specific accident 
sequence~ . 

San Onofre, CLl--dl-:l:l, 14 N.R.C. at 1092 
(citations om1tUedl. Thus, the 1980 staff 
documents on which petitioner rely in no 
way affect the lel{lllmacy of the Commis
sion's subsequent Jecis1on not to require 
consideration of earthquake~ on emerg.,ncy 
planning :.t Oiablo Canyon. The positions 
of an agency's staff do not preclude the 
agency from subs~uently reaching its own 
conclusion . 

4. The Comm1~1on nu1cJ , however, 1ha1 It "will 
cons1dC'r on a 8cnen-.: bJ:i.1:-. whc1hcr rcHulauuns 
should be chanM<d 10 address ahc po1cn11al 1m

pac1S uf "' ~vcrc earthquake on c:mcrgcucy 
planntnM-• S..n Unu/rc. I~ N.11..C. ~• 1092. l)n 

1hc ba!!i1'J uf 1h1~ t.un::i.1dc:ra11u11 , 1hc Cumnu:,,:i.wn 

dct. 1JcJ I h.al tht • t"~ul...a11on~ ')hould not be 
.1m<11L.k U fu u .· ,1u 1r c , 1,n,1Je1 ;111un 111 carlh· 
ljUJ ... l"'> ,11:J t ;.n p11,rw,-.cJ 111:i.lc..iJ J I ulc pru\ld• 
,n~ c.-,p •.. 111 ·. Ii i.ii l .tlll 1 q llJ ~c,i, 11cc..•\J llul ~ LVII 

The San Onofre rule has been follow, -,t 
swce. The Appeal Board relied explic11ly 
on San Onofre t.o reject a challenge to 11 .. -
Licensing Board's authorization of low 
power testing at Diablo Canyon on tlu, 
ground that it should have required cousid
eration of earthquakes in emergency plao
ning. See ALAB-728, 17 N.R.C. 777, 79:!-
93 (1983), affg LHP-81 -21, 14 N.R.C. 107 
(1981). The Commission itself then sum 
marily declined review. See CLl-83-:12, IH 
N.R.C. 1309 (1!18:ll. 

Prompted in part by two staff memoran
da, Lhe Commission in 191l4 Jecidcd to co11-
sider whether "the circumstances of I ,1,., 

Dial,lo Canyon] case ... provide a basis fur 
devarture from its tlecisiun in" ::;,." 
Onofre. St:e Diablu Ca11yon, CLl-84- 1:!, 
:.>o N.R.C. at 249. Specifically, the Commis
sion requested that petitioners, PG & E and 
the NRC staff submit comments address
ing "whether N RC emergency planning 
regulations can and should 1,e read t.o re
quire some review of the complicatin)( d
fects of earthquakes on emergency pla11-
ning for Diablo Canyon." CLl-84---4, I~ 
N.R.C. 937, 938 (1984). After receivi11g 
and considering th.,se comments, the Com
mission reaffirmed its original interpre1.«
tion "that the N RC's regulations 'do not 
require consider,uion of the impacts 11r1 

emergency planning of earthquakes wlud, 
cause or occur during an accidental radu,
logical relt!ase.'" Oiablo Canyon. CLl-
84--12, 20 N.R.C. at 250 (quoting Sa11 
Onofre, CLH!l--33, 14 N.R.C. at 10911-' 
Thus, there can be no doubt that the N RC's 
position has 1101 only been consistently ap
p11ed by has been thoughtfully reconsid
ered in this very proceeding. 

Petitioners cite the two staff memoranda 
just referred t.o for the proposition lhat 

1Jdcrcd rn emergency planning. Su 49 fed . 
!:leg. 49.6-IO ( I 984) 

5. The Comm1~~1on rn aJd11wn Jc1crm1ncJ 1f,~• 
pclltloncrs maJc no .!thowrng ul special ,:ircut1• 
$lances w11hrn 1hc mc,1111116( ul 10 C.F.R. g 2.75~ 
l 1984) warrarumg o1 1,1,a1\lc:r ut 1hc regulauom, 111 

;x-rmll LUll~id«:ratwn of lhc: dfcd.!t ul c::..a11li 

4udk~s un cmc, g~m: \· plJnn111g .11 U1aLlo Cai. 
)On. :,U U I- H+--12 . 20 NII. I. JI 25)- 54 . 

.................. ~~ .... - -~• P.16• • --•~ ,i' ....... ~ ....... ,A_ ,..... _ _ , . ~ •• 
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"fs]ince 1980, the Commission's staff has 
frequently advocated the view that consid• 
eration of the effects of earthquakes on 
emergency planning 'may be warranted' 
for reactor sites in California because of 
their 'relatively high' seismic risk." Pet. 
Supp.Br. at 6 & n. 15 (citing Memoranda of 
Jan. 13, 1984 and June 22, 1982, attach
ments I & 2 to CLl-84--4, 19 N.R.C. 937 
(1984)). Petitioner,i support their assertion 
that the staff "frequently advocated" a 
view contrary to the Commission's with the 
following parenthetical: "('planning for 
earthquakes which might have emergency 
prepari,dness implications may lie warrant
ed in areas where the seismic risk Lo off site 
structures is relatively high (e.g., California 
sites . _ )')." Pct.Supp.Br. at tin. 15. This 
is a sin)(le occasmn, not a frequent event. 
Wo~e. the claim that it eonstitutcs "advo
cacy" is completely misleading. Pcution
e~ have taken the quoted language out of 
context. 

The language in question comes from the 
January 13, 1984 memorandum. The mem
orandum first recounts the sub:;tancc of 
the Commission's San Onofre. decision and 
the Commission's statement that it would 
consider whether its regulations should be 
changed. The memorandum then states 
that the Commission's Secretary directed 
the staff to undertake such consideration 
and that the staff res1l0nded in a memoran
dum daled June 22, 1982. In a footnote, 
the memor-,rndum then states: 

To very briefly summarize the Staff's 
position as expressed in its June 22nd 
response, the Staff concluded that the 
Commission's regulations do not require 
amendment since (I) for most sites there 
is only a very low likelihood that an 
earthquake severe enough to disturb on
site or offsite planned respom1es will oc
cur concurrently with or cause a reacLOr 
accident, and (2) while planning for 
earthquakes which might have emergen
cy preparedness implications may be 
warro1nted in areas where the seismic 

6. We note 1ha1 even if pelitioncrs were accurate 
an 1ht1r a!i.!»COIOn that the Comm1ss1on's !alaJl 
.. frcqucmlv aJvu(.atcd" 1hc view 1ha1 cmcrgcm.:y 
pl~s :.houlJ t.:on~1Jcr 1hc eHects of eanh-

risk to offsite structures is relatively 
high (e.g., California Sites and other ar
eas of the Western U.S.), current review 
criteria set forth in NUIU,G--0654 (which 
are derived from the Commission's regu
lations in JO C.F.R. § 50.47) are con
sidered adequate. 

Attachment 2 t.o CLl-84--4, 19 N R.C. at 
947 n. 2. 

Petitioners substantially mischaro1cterize 
the staff's views. The staff was summar
izing its rl!asons for rejecting an amend
ment to th4! Commission's emerg.,ncy plan
ning regulations that would have required 
spe.:1fic consideration of the effects of 
earthquakes on emergency planning. Sim
ilarly, since :he staff was expressing its 
vu,ws aliout an amendment t.o the regula
tion and not the rl!gulation itself, there can 
1,., no suj,(gestion that the staff was ex
pressing an opinion about the correctness 
of the Commission's interpretation of the 
existing regulation.' Moreover, since both 
memoran,Ja were written aft.er the Com
mission's Sa11 Onofre decision, the staff 
was well aware of the Commission's inter
pretation. 

w., have now reviewed the sum of peti
tioners' arguments and find disingenuous 
petitioners ' assertion that the Commission's 
refusal t.o allow consider.ition of the effects 
of earthquakes on emergency responses 
for Diablo Canyon was "in disregard of its 
own technical staffs longstanding practice 
of considering earthquakes in their emer
gency planning reviews for California nu
clear power plants." Pet.Supp.Br. at SA a. 
By petitioners' own admission, "the earth
quake risk affects only two nuclear plants, 
Diablo Canyon a!)d San Onofre.'' See 751 
F. 2d at 1308; Opening Brief for Petitioner 
at 44---45. With respect to the licensing of 
the San Onofre plant, petitioners' claim 
that the N RC staff "considered earth
quakes" is unsupported. rurther, it ap
pears inaccurate. In San Onofre, the 
Commission stated that the issue "whether 

quakes. 1hc Cumm1s,.1on would be under no 
obhMauon 10 accc:pl 1hc ~,affs view and cnhcr 
interpret or amend us rcgulauons 10 require 
~u,h ,on~1dcra11on . 
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emergency planning should be concerned 
with earthquakes" was ''r.1ised sua sponte 
by the Awmic Safety anti Licensing 
Board." CLl-81-:J:I, 14 N.H.C. at 1091. 
After conclucling that its current regula
tions do nol require consideration of earth
quakes, t.Jle Commission "directed [the Li
censing Board) not to pursue this issue." 
Id. 

In the '""" of Diablo Canyon, it is true 
that the :--l HC staff requested P«. & E to 
consider the cffrcts of earthquakes in its 
emerg-ency µlam;. But as alreaily nol.ed, 
1h1s reqta,st came before th<' 1'.umn11ssion's 
8u11 01111,-rt· de,·1, 1un. Then , is 11t1 irulica
t10n lhal 1hc staff Jlt'rs1s1i·d in rt•11111r111g 
~Oll !-> ldt:'ratw11 uf ,·artl1quak,·s i11 I >1dbl11 ( :au
yoo emerg,•n,·y plans aft,·r 81111 011ufre 
was dec1ckd. l111l1 ·1•d, 1t s,•cms unhkdy 
that tlw1• woul,l liave done so given that 
the Co,;1111s,1011 's Apµcal Board and then 
th; ( 'omn11ss1u11 ,i.,;.,Jf specifically reject.ed 
challeni:es 10 IJialilo Canyon licenses on the 
ground that tmerg-ency plans failcd to con
sider earthquakes. We Ju not believe that 
thc one 111sw11ce 1·1ted Ly pi!titioners com,ll· 
tut.cs a " loni;sta111hng practice." 

:J. Cunsistt·nr_l/ with .-llomic Energy 
.-let. Thoui;n jl<'lilluners make only a cur
sory asseruun thal the Commission's inler· 
pretal1011 ui ii.,; ,·mng-ency planning regula
tion rontracl1ci.,; thc Atomic Energy Act, we 
consider lhts ru11tent10n Lriefly smce the 
Supreme Court ha.s slated thal "regula
tions , in onJer lo Le valid. musl be consist· 
ent wnh the ,w1ute under which they are 
promul,;at,,il ." Su l .'111/,:,i S/llt.:s ••- Lunu· 
nojf. 4:ll t:.::,. l:ili•l, i,7:J, 'J7 ::, ,Ct. :!150, :!i:,6, 
53 L.Ed.:!d ;";ti I l'J77). 

Enacted in 194ti, the Atomic Energy Act 
provides lhal "( i In the performance of its 
functions Lhe Commission is authorized to 
. . . makte, µromul,;ate, issue, rescind, and 
amend such rul1es and rtel{Uialions as may 
be ntecessary to carry· out the µurposes of 
this chapter." 4:! l)_::, _C, 9 ~:!OH pl (l!Jli:!I. 
This is a hr, .. u.i ,:rant of au1hunty. One of 
tht• :,Lalt•d ~.uqn, ~t· :-, 11i I ht· Al' l 1s tu provide 

t'i,r · .l ; r, ,.·r: 111. ·,, , f11 ,i11r.1._"1· w1.t1·~1•n·;1d 

, ; , , , ... 1, 11, , 1d .1 1,,1 11 111 : .a 

• . . ,. , t , •. 1 .r1,1, -., .... 

t.o the maximum extent consistent with tl1,• 
common defense and security and with tl .. -
health and safety of the public." it! 
§ :!OJ3(d). 

(4) Petitioners' argument must he Lhat 
emergency planning regulations that du 
not specifically require consideration of 
earthquakes are i1U'1111sistent with "the 
health and safety of tl1e public" as tlmse 
terms are used in the Act. But this arl{U· 
ment disapµcars when it is recalled that 
prior to J91i0·, there were no emergency 
planning regulations at all. Appar.,ntly 
the Commission did not think the Act n :-
11111red such rel{ulauons and, so far as w,• 
can tell, no htii:ant claimed that the Acl d11l 
so. It would be a str.111ge reading uf tlw 
stalute to say Lhat it perm1t.s no emergency 
planning al all (the situation for over thirty 
years), but that, once an emeri:-ency plan 
ning regulation is promulgated, it must 
mandate consiJemuon of earthquake~. 
The current regulauon does not contradicl, 
liut ·funhers, the Act's stawd purpol!es. 
Under these circumstance!!, we cannot say 
that the current emergency planning rel{U· 
lation, as interpreted hy the Commission, 1s 
in any way incons1sl<'11t with the Awmic 
Energy Act . 

The Commission ha.s consistently inter
preted its emergency plannmg regulauun 
not to require consideration of earth
quakes. This interpretatwn contradicL~ 
neither the regulatory language nor th" 
Atomic Energy Acl and is therefore co11-
trolling. Thus, we must uphol<I the Cun, 
misll1un's decision to exclude from the llia
blo Canyon licensing proceedings consider 
ation of the potential complicatml{ cffeci.,; 
uf earthquake>1 on emerl{ency planning un· 
lesll we iind that lhe aclion was arbitr.1ry, 
capracioull, or an abuse of dillcretion. 

B. 
Petitioners' final aq,{ument that the Cum· 

mills1on's exclusion of co11s1deration of 
earthquake!! is arb1trdry and capriciou:; is 
somewhat d1ffi l' ult tu follow The argu
rn,·11l a~11,,·ars Lu l~i.>-.t· LWo lnrr1 1~ T}w fir s t 

1:i tr1.1t U, 1· ,1 , ,11i,.:1 · r .. , i11,ultJHt•uu:, but 111 

. i,. 1..- 1i .t t'l 1l t · \1 · 0 1."' 1,d1 •·11rtl111l1a .._ ,. ;,1u.J it ra 

.. ~.-~_._...,.w ... v;•.,.•~ t.¥¥41 .. &0I: 
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diological emergency) is so great that it 
must lie considered in licensing, and hence 
be the subject of a hearing. In that form, 
the argument goes beyond anything said in 
Umon uf Cu11cen1ed Scie11tist:; and ha,; 
already been answered. If the Atomic En
ergy Act and the emcrgcu~y planning regu
lation do not require such consideration, 
then petitioners may not ask this euurt to 
rewrite the slatute and regulauou to deal 
with their concerns. 

(51 The second form uf the argument is 
thal the Commission already interpreL~ its 
regulation to require consideration of such 
complicatrng phenumi,na as fog amt heavy 
ram. IL follows. peutiuner, conttend , thal it 
is arbitrary an,t ,:apricious 10 rt-fuse 111 
cons11ler 1•ar1hq11akes. This co111t,r1LH111 
rests upon th.e assumption ihat tlu, pn,ha• 
tiilitics of fog, heavy rain. allll an earth· 
quake are similar. If the pruhahiliti,•s arl' 
1101 s1m1lar, it is ratioual lo ronsi,l,•r sunu, 
liut not othcrs. At :some pmnt tlu, prol,al,il 
ity ,if an occurn•nce t,ecomes so infinites· 
imal that it would he absurd to say lhat a 
hearing al.iout it is required Thus, no 1,ne 
woulil argue, ur so we assume. that the 
Commission had to consider the possibility 
th:ll a space satellite might fall on the 
Diablo Canyon plant. And. as we have 
already pointed out, petitioners agree that 
no hearing is required on the possibility 
that a meteorite might strike the plant. It 
can he shown that the danger posi1.ed by 
petitioners here falls into the same range 
of improbability. We will iirst e>1tabhsh 
that this Calle concerns only the likelihood 
of the simultaneous occurrence of an earth
quake and a radiolog1cal emergency arising 
from an independ,mt cause. We then turn 
to the probability of Much an event and 
sl,ow why the Commission's decision to ex
clude its consideration was by 110 mea11s 
arbitrary . 

The .-\dministrative Procedure Act, 5 
U.S.C. § 70ti 11982), made applicable by 42 
U.S.C. § 2231 (19821, establishes the scope 
of our review: ·'The reviewing court shall 

hold unlawful and set aside agency 
action. findin~s . and co11clus1ons found to 
be _ . , arL11rary I and I capricious . .. . " Id. 

§ 706(2)1Al. ·This "stano,., ... of review is a 
narrow one. The court is not empowered 
lo substitute its judgment for that of the 
agency." Citizeus to Presen,e Overton 
Park v. Volpe, 401 U.S. 402, 4Jti, 91 S.Cl. 
814, 824, :!I! L.Ed.:.-!il 136 (1971). Moreover, 
the party challtmging an agency's action all 

arbitrary and capricious bears the burden 
of proof. See, e.g., National .-li;sor.iat,011 
uf Regulutory Utility Comm1ssio11ers ,,. 
f'Cl,: 746 F.:!d 149:!, 1502 (D.C.Cir.1984). 
We note that in determming whether age11· 
cy acl iun is arbitrary and cavricwus, the 
Adm1111strat1Ve Procedure Act direct.,; that 
"( tJhe court sh_.ll review the whole record 
or those parts uf it cited by a party." 5 
11.S.C. 9 70ti (191:S~J. Thus, that the Com-
111b:;wn ,lid 1101 include dtations to specific 
pages of the record m its D1ub/o Ca11yun 
dec1s11,n provides no l,as1s for ovenurning 
the ( '.omnuss1on 's decision. 

Under ii.,; em1ergcncy planning regula• 
Lions, the NHC cannot issue an operating 
license for a nuclear power reactor unless 
it makes "a finding . . . that there is rea
sonalile assurance that adequaU! protective 
measures can and will be 1.aken in the event 
of a radiological emergency." 10 C.F.R. 
§ ft0 .-17(a){l). Thus, the Commission's deci• 
sion to exclude consideration of eanh
quakes from the Diablo Canyon licensing 
hearings was in effect a decision that it 
could find that emergency plans for DiaLlo 
Canyon that Jo not plan specifically for Lhe 
effects of potential earthquakes provide 
the requisite "reasonable assurance" of 
"ad1:quate protective measures." 

The C',0mmission cited three considera
tions in support of its decision. Wc turn to 
these now. 

1. l,'arthquake-i11itiated radiological 
emerge11cy. The Commission considered 
the possibility that an eanhquake might 
cause a radiolol{ical emergency at Diablo 
Canyon and observed: "For earthquakes 
up to and including lhe Safe Shutdown 
Earthquake (SSEI, the seismic design of 
the planl was reviewed to render extremely 
small the probability that such an eanh
quake would result in a radiological re
lea~e. Whilt: a radiological release might 
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result from an earthquake i;reaLer than the 
SSE, the pruliability of occurrence of such 
an earthquake is extremely low." Diablo 
Canyon, 20 N.R.C'. at 251 (footnotes omit
ted) 

The Commission's reasoning is r.itional 
and SU pported by the record. "rrlhe SSE 
is the most powerful earthquake ever ex
pected to occur at the plant site." ALAB-
644, 1:J N.H.C. !lO:J, 911 (l!l81). •'or Diablo 
Canyon , the SSE was calculated to be an 
earthquake of 7.5 magnitude. Id. at 910. 
The Licensing Board found that value to be 
"very conservallve." LBP-79--26, 10 
N.R.C. 45:l, 485 0:.179). Thus, the Commis
sion could properly couclude that the possi
bility of an initiatmir cart h11uake of a mair· 
nitude g-reatcr than 7.5 is so low that spe
cific consideration is not Justified. 

Similarly, Lhc Commission could r.uinnal
ly exclude from consideratiou earth11uakes 
of ma1,rn1Ludes 7.5 or smaller. The Com· 
mission determmed Lhat Oiablo Canyon's 
seismic des1i,:n 1s more than ade11uate to 
withstand the forces of an SSE without 
releasing danirerous quantities of radioac
tivity. See CLl-84-1!.!, :!O N.R.C. at 251-
52. This means that such earthquakes 
pose no material threat to the plant. Since 
petitioners have not challenged this conclu
sion on :.ppeal, we have no grounds lo 

conclude Lhat the Commission's exclusion 
of such cons1di,ratio11 was arbitrary and 
capricious. As the I.Janel majority stated in 
a portion of its opinion not vacated by our 
May I, 1985 Order: "We must assume, 
therefore, LhaL the likelihood that an earth
quake will m1rn~r a nuclear accident at L he 
facility is so small as to Le ratt,d zero." 
751 F.2d al 1:104 (footnote um1ttedi. The 
original panel was u11a111111ou~ on this point. 
All Judge Wald staled in her partial dis
sent, the Comm1ss1011's first conclusum "ill 
adequau,ly supported by findinirs in the 
record." Id. at l:J:J2. Thus, thi, only risk 
lO Le considered here 1s that of the s1111ulta· 
neous uccurr-·11,·t: uf :111 ,·arth11uak~ and a 
radioJ11,!'11· n·u·a-..t • r'u r n •: t:-,ul\:, t111n•latt·d to 
t }11· , •• , rt f <; •. 1 ... ,. 

,, 1 1 • : , , . ,,, 

,. ,• i •t ,, ,tr•,.' . y , ,l, 1 ."0t l 

radiological emergency. Thi, Comrnis,,1,,11 
determined that "earthquakelsl that w, ,,., ,I 
complicate emergency response" as well :1s 

occur contemporaneously w1Lh "a r.idiolog· 
ic release from the plant caused by ,rn 
event other than an earthquake" are ·· , .., 
infrequent that their specific considerat 11111 
is not warranted." Diablo Canyon, CLI-· 
84-12, 20 N.R.C. at 252. This detern111,a
tion is supported by the record , not mernly 
adequately but, we think , conclusively. 

The NRC estimates the representative 
probability of a serwus core melt acc1<1 .. uL 
with offsite radiation release requmni:- pr .. -
tective action (sheltenni,: or evacuation) lu 
be one in a hundred thousand per y.-ar. 
See Technical Guidance for Siting Criu.,ria 
Development, NUREGICR-22:l!I, SAN II 
81-1549 at iii, 2-11, 2-12 & table 2.:J.1 --1 
(1~82). In 191H, the Commission'!! Appo,al 
Board considered evidence relating lo tlll! 
Diablo Canyon operating basis eanhquakc 
("OBE") and rejected the claim that th., 
Diablo Canyon plant is located in an area ui 
high seismicity. The OBE is definl'd as 
"that eanhquake which, considering the rL~ 
gional and local geology and seismoloi:-y 
and Sp,!Cific characteristics of local suL~ur
face material, could reasonably he expect.•11 
.to affect the plant site during- thte operat111g 
life of the plant." 10 C.F.R. Part 100 aw. 
Ag lll.(d)0984). By definition, less severe 
eanhquakes are not expected lo affect the 
Diablo Canyon plant site. 

Petitioners arg-ue, however. that earth
quakes of a mai,:niLude smaller than ti,., 
ODE might complicate emergency resporrne 
and therefurte should have been considere,I . 
Pi,tiuouers have cited no support for this 
assertion. Moreover, the record supports 
the Commission's decision to exclude con
sideration of earthquakes of any size. 
Record evidence indicates that seismic ac
tivity of any mairnitude occurs infrequently 
aloni,: the Hosg-ri Faull aud more particu
larly, in Lhe San Luis Oluspo area. For 
.,,ample. in rev11, wmg the geolog-1c seumir 
of th,· D1ahh• t ' .111\"011 plant .-i Jh: . th,~ :\lo1111c 

~. lf ,· l ! .,rid L 11 · t · 11 :i 111~ fioant 11bs1•n't'd thac 

·11 !11 IL•· 111 .,111 ·,1111tl1t · ri, 1,art of lht' ('.tHL!'il 

IC, t,..: 4·"4 i (II \ 11 11 I ' {)I I I f.u,l b u ltu-r lhan tht· 

) 
SAN LL!IS OHISl'O l\-lOTIIEltS FOR PEACE v. U.S. Nl.J'--· HEG. 39 

Cloe ;u 71~ f .ld U (D.C. Cir. 19-.) 

Sau Andreas) show evidence of more than 
minor seismic activity during Holocene 
time (the last IO,UllO years)." Ll:lP-7~:W, 
10 N.R.C. 453, 4ti!l (1979). Evaluation of 
the site prior to the discovery of tlu, Hosgri 
Fault "estalilished that it is an area of 
relatively low seismicity." Id. at 470. In
deed, a major reason the Hosgri was not 
discovered sooner was "the absence of seis
mic activity that would indicate a nearby 
sii,:nificant faulL " Id. 

Petitioners have cited nothini,: lo contra
dict the Commission's conclusion that 
eartlu1uakes of sufficient mag-nitude lo dis
rupt cmeri:-ency responsl's occur v,•ry infre
•1uently. On llus point, (lt'lltiorwrs cite only 
a port1u11 of Cummiss1uncr .-\ssebune 's dis
sent , se,· Pct.Supp.Br. at IH n. ;J!I, which 
states: 

Publicly availahl" information compiled 
by the U.S. G.,olog1,·al Survey 1Us1;s) 
would seem Lo m,licak Lh,ll canh1111ak1:s 
of su fficicnt magmtmle to i:aust• 1wss1l.ale 
damage, obstruclion or disruµllon to 
roads, Luildini:-s, lmdges anil communica
tion networks occur throui:-houl many 
parts uf Cahfor111a, inclndini:- the San 
Luis Uuispo area, with some rei:-ulari
ty . . . . Accordinl{ to this infurmatwn, 
four earth4uakes have occurred in lhe 
immediate ;;an Luis 01,is!JU area smce 
lhJO ... . 

CLI-M-12, 20 N.R.C. 249, 26:J n. 2 (191!4) 
(dissenting views of Commissioner Assd
SlineJ. 

Petitioners' citation of Commissioner As
selstine's information does not contradict, 
but amµly supports the Commission's con
clusion. The source on which Commissmn
er Asselstine was relying indicates that 
only four earthquakes of any magnitude 
have occurred at or near San Luis Obispo 
during the last :!00 years. See National 
Oco,anic & Atmospheric Administration, 
U.S. Dep't uf Commerce, Pub. No. ~ 1-1, 
Earthquake Hiswry of the United State:1 

7. The prob.1b1hly 1ha.1 1hc lwo cn:n1~ w11l c.x.:cur 
m a pan1 .. u1ar , ear 1s I m 5,000,lXX). Tht 
µruoabdll\' 1h.11 1hc 1wu t:vcnas \\.'111 u<..:cur dunng 
anv year Junny: 1hc lite ot the pla,u b ub1aincd 
bv rnuh1ph·rn~ 1hc ..tbo \.c prohabd1t}' 11mc:) ~O 
ye,an, 1hc Ilk t1I 1hc pla111 . 

155--1!6 (Rev.ed.197:J). Moreover, none of 
these earthquakes is reported to have 
caused any damage that would interfere 
with emergency responses. The earth
quake of 18:JU damaged a church. Id. at 
156. The earthquake of December 17, 1852 
knocked down part of an adobe dwelling 
and frncture<l the walls of two others. Id. 
Although the earthquake of June 11, 190:J 
was felt at San Luis Obispo, the only dam
aie /fallen chimneys) occurred near San 
Jose . Id. at 162. Similarly, the earth· 
quake of December 6, 1906 was felt at San 
Luis Obispo, but the damage was limited w 
a cracke,l lighthouse at Piedras Blancas. 
Id. In short. the information on which 
pelilaoners rely in no way undermines the 
Commission's observation that "earth
<(Uakcs of sufficient size to disrupt emer· 
l{l•ncy responses al Diahlo Canyon would 
lie so infrequent that their specific consid
eration is not warranted." CLl-84-12, :!O 
N.JtC. at 252. 

The probaliility of any size earthquake 
occurring in Saii Luis Obispo in any given 
year is about one in fifty. If the operating 
life of the plant i:1 forty years, the probal11l
ily that any size earthquake and an ind.,. 
pendent rad1olug1c emergency both will oc
cur al Diablo Canyon during a single year 
during the life of the plant is one in 125,-
000.1 The probability that the two event,; 
will occur contempora11eously in a single 
week during the life of the 1,:ceut is approxi
mately one in ti/,uu.ouo.• Thus, it is no 
objection that the Commission did not hold 
ht!arings Lo determine the size earthljuakes 
required Lo int.,rfere with emergency re
sponses since earth11uakes of any size are 
very infrequent ev,mts in the San Luis 
Obispo area. 

The probabilities are even smaller when 
we consider the ODE, a somewhat larger 
eanhquake that m1i,:ht more conceivably 
interfere with emergency responses. For 

8. Tim probat:.1h1 v is derived bv muhiplyin11 one 
o ver 52 limes the prnbab1luv lha1 the two cvcnu 
w,11 occur ,n any ,angle year during 1hc life of 
1hc plam. 
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Diablo Canyon, the DBE was calculated to 
be an earthquake with maximum vibratory 
ground acceleration of 0.2g. See ALAB-
644, 13 N .R.C. 903 (19!!1). The Appeal 
Board observed that for the Diablo Canyon 
OBE, "the lowest average return period 
computed by any of the methods used in 
the analyses is 275 years." Id. at 992 
(emphasis addedl. Based on its review, the 
Appeal Board concluded: 

The record . . . does not bear out the 
claim that th" Diablo Canyon site is one 
of "hil{h seismic1ty." The tenn reicrs to 
the frequency of St!ismic events. Urs. 
Anilcnmn and Tr1funac plutled for the 
year,; 1%0 throUl{h 1!17-t th" known epi
centers in the rel{1un, cenwred around 
D1alllu Canyon, l,efween :J:l" and :J7" 
north lautude anil 11!!" LO 123" west lon
g1tudt!. That i,lot, anil tht! calculated low 
recurrence rate of an earthquake of the 
maKn1tude assigned the OBE, indicate 
that the regwn 13 ut must one uf low to 
mudrnlle se1smic-ity. 

AI.Ali-4>-1-1, 13 N.R.C. at !193-94 (emphasis 
addcdl (footnotes omitted). 

Bas.,,! on these fil{ures, the Commission 
could proµerly conclude that the prohallility 
of the two cvenL~ uccurrml{ contemporan~~ 
ously 1s extraordmanly low. The record 
establishes that the probability of an OOE 
at Diablu Canyon in any l{IVt'II year is, at 
most, 011" in ;!75. The µrobability that an 
independent r.idiolog1cal emergency will oc
cur Ill a g1ve11 year is one in a hundred 
thousand. Sine" the oµerating life of the 
plant is forty years, this mi,ans that the 
probability that an OBE and a radiological 
t!merge11cy will both occur at Dial,lo Can
yon within the space of a single year dur
ing the life of the plant iM one in 687,500.9 

The probability that the two events will 

9. The probab1J&1y 1ha1 the 1wo cvcnls will oci.:ur 
in a parucular t·car ,s one rn 27,500.000. The 
probabihrv tha1 rhc 1wo events wall occur during 
any year dunnK 1he life ol 1hc plant " obtained 
by muh,plyonM 1hc above probab1li1y 11mcs 40 
years. the l1lc of 1hc planl. 

10. ThL· probab1l11y 1~ JcrivcJ hy muluplyml( unc 
h\ocr i2 llllll"!i. 1hc pr11baU1l11,· thdt 1hc l\vu C\CUh 

v-·ill 11(.1,.. u r 111 .,111-· ~rnKk >·car Jurrn~ 1hc l1lc ul 
1hc pl..tnl 

occur contemporaneously (say, within , t.1· 
space of a single week during the 11I,· ,,f 
the plant) is apµroximately one in 3fi,7i,o, 
OOO. •• The possibility that an eart.hqual-c 
would disrupt a response to a radiolol(1,· . .J 
emergency is so extremely low as to he , for 
any practical purpose, non~xistent." , f 
the N RC is required to hold hearings ,111 
the emergency plans to deal with con1111-
gencies of that level of improbability, we 
can think of no speculative dang,•r that 
would not require a hearing. Such a l'un
clusion would serve no purpuse other tl,an 
Lu enable petitioners Ul hold up lice11s111i: 
for many more years, and probably fu, " 
period long enough t.O make the cons1n..- 
t.ion of nuclear power plants entirely , ·cu· 
nomically unfeasible. 

Perhaps petitioners' real objection is 1101 
that the Commission t!rroneously condu,1,-,I 
that the probability is exceedingly low 11,at 
an earthquake and an independent acrid,·11L 
will occur contempor .. ncously, but that lhc 
Commission acted arbitrarily in refusinl{ 10 

consider earth11uakes while permitting co11-
sideration of other natural phenomtllil. 
See Pet.Supp.Br. at 17-18. "Hence," l>t-Li
tioners argue, "ltht: Commission's! t!Xdu
sion of o,arthquakes in the context of t:nll·r
gency planning is not only arbitrary, hut 
irrational." Id. at It!. Despite this asser
tion, it is clear that the Cornmiss1011's dif 
ferential treatment of these phenomeua 1~ 
entirely rational. 

Petitioners assert that "the Cummissiuu 
does consider . . . volcanof t:s I. h urricanel, I, 
land) t.OmadolesJ," and then state: "Nola· 
Illy, with respect to Diablo Canyon, the 
Commission allowed Petitioners the oppor 
tumty t.O litigate the i,otcnt1al impacl.'l uf 
tornadoes and humcanes on emergency r1-
sponse, but provided 110 basis upon wh1cl1 

11. For an canhquakt" 10 comphcalc an emcrl(CU• 

'--Y rcspon!ie lhc two eve oh would probably ha1,c 
10 occur closer rn umc 1han one week. If a 
period of 48 hours were cho~n. for example, 
1hc oJds aijamst a ~unuhancuus OCCUITl"I\LC 

would be for higher even 1han thoM: rncOIUJncJ 
in the lcAI. 
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to conclude that their occurrence is any 
more probable than an earthquake--lht! po
tential impacts of which were excluded 
from the hearing process." Pet.Supp.Br. 
at 17-18 (emphasis in original). These are 
strong statements, and so it is remarkable 
that petitioners offer no support in their 
initial brief for either of tlios" assertions. 
In their reply brief, however, petitioners 
cite as support, and their only_ suµport, 
Commissioner Asselstine's Diablo Canyon 
dissent. The only possibly rt!levant port.ion 
of that dissent states: 

The probability that a tornado will 
tr.ivel through a µarticular 10-mile ar"a 
and therehy inillalc or ilisrupt res11onse 
to an iemergency at a nuclear plant 111ust 
be quite low; y, -t, th" C11m1111ssion re
quires consideration of that issue fur cer-
1.im µlants . Similarly, thl! probal,ility of 
a hurricane strikinl{ th" San Luis I lhispo 
coastal area and imtiatmg or llisrupllnl{ 
an emergency response must also be 
quite low; yet the Commiss1()11 con
sidered that very issue in the Oialilo Can
yon case. 

Diablo Canyor1, CLl-84-12, 20 N.R.C. at 
263 (dissenting views of Commissioner As
selsunel. 

With respect to tornadoes, petitioners 
simµly m1ss1.ite Commissiont!r Asselstine's 
position. His dissent clearly st.ates that 
"the Commission requires consideration of 
ltomadoei;) /or certain plants." Id. (em
phasis added). It does not, as petitioners 
assert, state that the Commission con
sidered tornadoes in the case of Diablo 
Canyon or that the Commission considers 
tornadoes for most plants. 

Commissioner Asselstine does assert in 
hi11 dissent that the Commission considered 

12. The dissent Slates 1ha1 we unfairly refuse 10 
look al Comm1 .. ion de<:mons not ci1ed by pcti· 
tioncn, ycl "unquestionably accept( r lhe Com
ffiJS,ilOn's a~n1on 1hat ii had prcviousJy con

sidered only frequently occurnnt1 na1ural phe
nomena. Oisseni at 55-56. "fairness would 
seem 10 dic1a1e 1ha1 bo1h parues c11e i.:ascs 10 sup. 
pon 1hc.r opposm" claims bctorc the coun ac
ccp1s c:uher. Hc:re, unfonuna1cly, nc:uhc:r pany 
did ~a." Jd. In ac.Jdi1ion 10 rC"qutnng 1ha1 1hc 
Comm1~).io11 prove a negaU\·e. lhh obsc:cllon ig
nores. the more ba!r.lC pmm tha1 •h~ burJc:n at 

the possihility of a hurricane striking the 
Diablo Canyon plant. Id. But Commi:i
sioner Asselstrr.e, like petitioners, provides 
no record citation to establish that such 
consideration in fact took place. Indeed, 
PG & E asserts that Commissioner Assel
stine was simply mistaken. PG & E Brief 
at 17. Thus, petitioners' reliance on Com
missioner Asselsline's dissent does nothing 
to advance their claim. At oral argument, 
petitioners ,repeatedly emphasized Commis
sioner Asselstine's dissent. Petitioners 
were then spetifically asked whether they 
could produce any citations of instances 
where the Commission had require,! consid
eration of infrequ.,nt natural phenomena 
other than earthquakes. Petitioners' reply 
was that they could not . As a matter of 
law , petitioners' reliance on Commissioner 
Assdstine's unsubstantiated assertion is in
sufficient to establish that the Commission 
consiilerl!d any highly infrequent natural 
ph.,nomena in its review of the Diablo Can
yon ~mergency plans, and therefore acted 
arbitrarily in excluding consideration of 
earthquakes. 11 

In its Diublo Ca11yon decision, the Com
misswn observed that "[ w lith one exc"p
tion, the focus h:u; always been un fre
quently occurring naLur.il phenomena." 
CLH.l4-12, 20 N.R.C. at 252. "The one 
exceµtion is Troian, for which con:.ider.ition 
has been given LO the effects of volcamc 
eruption due to the t!Xpectation that anoth
er explosion is imminent at Mt. St. Helens." 
Id. at ::!52 n.4. The Comnussion's consider
ation of a volcanic eruption at Ml. St. Hel
ens on em.,rgency planning at the nearby 
Trojan plant does not render arbitrary the 
Commission's decision nut to consider 
earthquakes at Diablo Canyon. A major 

proof 1s on 1hc pe1i1ioncrs and 1ha1. consequcncly, 
1hey bear 1hc nsk ut nonpcrsua~ton. Morco~c:r. 
the cas.t::scucd bv 1hc dt~Rl linvolvmg, for exam• 
pl<, the possibility of severe winter uormsl. 
whHe 1hcy may cons1dcr occurrences 1ha1 arc to 
some degree "infrc4Lu:nt." do nol compare in 
dcvrcc of raruy wuh 1hc event whoK occur- . 
rcncc 1i considered here. These arc judgmcnu. 
oi dcy:rcc and wherever 1hc spcclrum i5 cul il 
w,11 always be possible lo poinl uu1 that events 
on opposite sides of the line arc not va•1ly 
diflcrent. 
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eruption occurred at Mt. St. Helens in May, 
19!!0, and there was scientific evidence that 
there was a prohability of further volcanic 
activity in the near future. This is in sig
nificant contrast to the situation at Diablo 
Canyon. Petitioners have point.ed to noth
ing in the record to suggest that there has 
been an earthquake near Oiablo Canyon in 
the recent past that would have posed any 
threat to the plant or to emergency re
sponses. As we have already discussed, 
the Commission reasonably concludtd that 
the poss1b1lity that an earthquakt would 
occur at the plant contempor.ineously with 
an independemly caused radioloir1cal re
lease 1s WO small tu w11u1re spc,·ific consid
eration . Under these circumstances, the 
Cumma,;s10n·, dcc1s111n lo consider volcanic 
eruptions at TroJan, hut exclude considem
llon of earthquakes at Diablo Canyon, was 
entirely rational. 

Petitioners correctly poi1_ll out that "on
the-record consi,lerauon was iriven to com
plications resulting from other naturo1I phe
nomena, such as fog and heavy ram." Pet. 
Supp.Hr. at 18-19. In Diab/a Canyon, the 
Commission itst!lf stated that "[i]n prior 
cases, such fre1111enlly occurring natural 
phenomtna as snuw, heavy rain, and fog 
have been considered." CLl-84-12, 20 
N.n.c . at :!52. The Commission went on to 
stress, however, that "the focus has always 
been on frequ.:nt/y occurring naturo1l phe
nomena." Id. (emµhasis added). Thus, the 
Commission may require consiileration of 
snow for a 11lant in Pcnnsylvania where 
snow occurs frequently . This Joes not 
mean, however, that the C.ummission acts 
arbitrarily if it excludes consideration of 
snow for plants in southern Flonda. 

We cannot say that the Commission dcci
sion to consider such frequently occurring 
natural 1,henomena as rain and Cui:, but not 
to consider the mfrequent phenomenon of a 
major earthquake, was arbitrary and capri
cious. There is n·cord cv1dence that dense 
foi: ( visiiiihty of less than a quarter mile) 
ocrurs, ,in average, approximau,ly e1ghty
ei1:ht times a year, st:e Evacuation Time 
Assessment for !he llial,lu Canyon Nuclear 
Pow-,r f>la111 ;,I 7, Sept . l!J!iO, kecord, vol. 
JU:!. app1,,·a111 ', ,·xh 7/i at 7, al Oµero1tinl{ 

License Hearing, Jan. 19-26, 1982, and 11,.,1. 
heavy rainfall (greater than .31 inches !·• ,· 
day) has occurred up to twenty-five llui,·s 

in a given year_ See Diablo Canyon 1Jn,1a 
I and 2 Final Safety Analysis Repon ,t 
2.3A--44, 2.3A-15 table 7 (applicant's exla 5 
at Operating License Hearing, Oct. I Ii, 
1977). This establishes that rain and fui: 
are far more likely to occur at the pl.u,l 
lhan a major, disrupting earthquake. 

It is of n~ significance that the Cumnus
sion did not announce a general stan,1anJ 
for determining what constitutes frequ,•11l· 
ly occurring and infrequently occurru,i: 
natural µhenumena. We are reviewing Lile 

Commission's action in this case to det.:r· 
"mme if it is arhitro1ry and capricious. Tu 
conclude that the Commission Jid nut an 
arbitrarily and caµriciously in this case, ,1 

is sufficient that the record establishes tlaal 
fog is 24,200 times more likely to occur, 
and rain is 6,875 limes more likely to oc,·ur, 
at Diablo Canyon than is a major eanlt
quake. (Contrary to the dissent's chari:a,, 
this comparison relates the frequencies ui 
nun and fog to that of earthquakes a11,I 
does not involve multiplying either by the 
chances of an independent nuclear ac,·1-
denL) Under these circumstances, 11,c 
Commission certainly drew a ro1tional ,ti,
tinction between rain and fog, on the urn, 
hand, and earthquakes, on the other. liiv
en the relative probabilities, this court ca11 · 
not conclude that the Commission's d,·, ·1 
sion Wall arbitrary and capricious. 

3. Flexibility of emerge71cy µIIJ 11.,. 

The Commission gave a third reason fur 
excluding consideration of earthquakes: 

The Commission's view that it need 111,L 

give specific considero1tion to the comph· 
eating effects of earthquakes on cnu-r· 
gency planning in this case is bolster, ·.! 
by the following consideration. Spec1fi~ 
consideration has been given in this case 
to the effects of other relatively frequent 
natural phenomena. The evidencc in
cludes the capability of the emerge111·y 
µIan to respond to disruµuons in com1o111· 
nication networks and evacuation rou1,-s 
as a result of fug , severe storms ;,1.d 
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heavy rain. In the extreme, these phe
nomena are capable or resulting in area
wide disruptions similar to some of the 
disruptions which may result from an 
earthquake. Testimony in the Diablo 
Canyon record indicat.es that adverse 
weather conditions such as the effect of 
heavy fog could increase evacuation time 
to apµroximately IO hours. Thus, while 
no exµlicit consideration hall been given 
to disruptions caused by earthquakes, 
the emergency plans do have considera
ble flexibility to handlc the disrupuons 
caused by vanous natural phenomena 
which occur with far greater frequency 
than Jo damaging earthquakes, and this 
implicitly includes .-;ome flexibility lo l1an
dle disruptions by earthquakes as well. 

Diablo Canyon, CLH!4-l::!, 20 N.J:.C. at 
::!52-53. 

Petitioners arirue that "the Cummission 
majority provides no supµort whatsoever 
for its thinl assertion" and that thert'fore 
the Commission's conclusion about the flex
ibility of the emergency µlans "is complete 
speculation and nothing more." See Pet. 
Supp.Br. at 18-19. Petitioners ' argument 
is both irrelevant and wrong. The Commis
s1 .,11 expressly stat.ed that it was citing the 
inherent flexibility of the emerirency µlans 
only to "holster" its conclusion that specific 
consideration of earthquakes is not war
ranted. See CLl-84-12, 20 N.R.C. at :!52. 
At the outset of its decision, the Commis
sion set forth the positions of the parties, 
attributing the flexibility argument to PG 
& E and the argument based on probability 
to its staff. See id. at 251. The Commis
sion then began its analysis by stating: 
"The Commission agrees with the NRC 
staffs analysis in this case." Id. Thus, 
even if petitioners' attack on the flexibility 
rationale were successful, that would not 
damage the Commission's basic argument, 
which was that the coincidence of two high
ly improbable events was so radically im
probable as not to require a hearing. 

In any case, the Commission's observa
tions about the inherent flexibility of emer
gency plans Joes, in fact, suµµort its ileci
sion not to consider earthquakes. Those 

remarks are also entirely con11istent with 
the emergency planning regulation. Both 
of these conclusions are easily demonstrat
ed. The regulation sets forth sixt.een gen
eral standards with which emergency plans 
must comply. For example, these stan
dards require emergency plans to provide 
and maintain "(a~lequate emergency facili
ties and equipment to support the emergen
cy response," as well as to use "[a]dequat.e 
methods, systems, and equipment for as
sessml{ and' monitoring actual or potential 
offs1u, co11sequi1nces of a radiological con
dition." JO C.f.R. § 50.47(b)(8} & (9). The 
regulations make 110 reference to specific 
conditions or accident sequences. As early 
as I !JH I, just one year after the regulations 
were µromulgated, the Commission ob
served m another context: "The current 
regulations are designed with the flexibility 
to accommoda~ a range of onsit.e acci
dcnis, including accidents that may be 
caused hy severe earthquakes. This does 
not, however, mean that emergency plans 
should be tailored to accommodat.e specific 
accident sequences . . " San Onofre, 
CLl-81-33, 14 N.R.C. at 1092. Thus, the 
Commission's observation in this case that 
the Diablo Canyon emergency plans con
tain a measure of inherent flexibility is 
supported by the fact that the plans were 
de&1gned and approved in accordance wilh 
the standards of flexibility set forth in the 
emergency planning regulation. 

A.s the N RC points out, the emergency 
response plan ulready in place to deal with 
frequent natural phenomena has the capac
ity to be of assistance in coping witJJ prob
lems that may be expect.ed to occur as the 
result of an earthquake. For example, in 
the event that commercial telepho1:e lines 
go down, the plans provide for back-up 
communications, including radio trans
mission and ~lephone lines dedicated spe
cifically to all critical facilities and orga
nizations. See LBP-82-70, 16 N.R.C. 756, 
77 5, 817-18 (198:!I. Similarly, if roads be
come unusable, the plan specifically con
templat<!s the use of helicopters, overland 
vehiclt,s, and boats. Id. at 773, 814-16, 
834-:l!i. Petitioners' argument is that the 
Commission should have held a hearing to 
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deter,. . ... ,er these alternate facilities 
will be useful in the event of an earth
quake. But the Commission is not re
quired to hold a ho,aring to prove what 
common sense shows, that such backup 
communication and transportation plans 
and facilities are likely to prove helpful in 
the event of an earthquake as well as in 
the event of a heavy ram. It was, there
fore, entirely rational for the Commission 
to bolster its conclusion with the observa
tion that the emergency response plan al
ready in place has flexibility that would aid 
in dealing with disruptions caused by earth
quakes. 

We conclude that peutiont'rs have failed 
to o,stal,hsh that the C<>mm1ss1on',; refusal 
to require emergem·y rt'spunse plans to 
consider t'arthquakes· was arbitrary and ra
pnc1ous ur 1rra11unal. 

c. 
In short, pellt1uners have been unable 10 

advance any reason why the deference nor· 
mally accon.1.,,l lo an ago,ncy's interpreta
uon of its own rt'gulallons should not be 
given to the Commission's interpretation in 
this .-ase The Commission has consistent
ly and r~peat.edly interpreted its emergency 
planninl( regulation not to require consi,ler· 
auon of the effl'cts of earthquakes in emer
gency planninl( and this interpretation is 
neither plainly 111cons1stent with the regula
tory lanl:'Uage nor arbitrary and capricious. 
Under these circumstances, the Commis
sion's 111terpretalton is ,·ontrolling. See 
United States P. Lani,,wff. 431 U.S. at 
872-73, ~7 S.Ct. at :!155-56. 

Because the NRC was not required by its 
regulations to co11sider the potential compli
cation dfects of earthquakes on emergen
cy JJlannmg 111 its decision to license Diablo 
Canyon. and in fact affirmatively excluded 
such consui~ration, there is no merit to 
petitioner.;' claim that tho,y were denied a 
hearinl( on this issue in violation of secuon 
J8!Ha1 oi the Atomic Energy Act. See lln
wn of c_ ·,.,11n-rt1f1I Sn~11ti.ts, 735 F":!<l 
11:1, 

Ill. 
Petitioners ask tliis court to supple11w11I. 

the record to consider tr,mscripts uf ., 
closed meeting of the Nuclear Regula!, ., , 
Commission. Petitioners daim that "I I Jt,c 
illegitimacy of the Commission majorn} ·s 
decision to exclude earthquakes from crn,-,·
gency planning al Diablo Canyon is con· 
firmed by an eumination of the clu,.,.,t 
meeting transcripts." Pet.Supp.Br. at :!I. 

(6) Judicial examination of these tr:.n
scripts would represent an extraordin.u-y 
intrusion i~to the realm of the al{t!11cy. 
These transcripts record the frank delibera
tions of Commission members cngag-t·d iu 
the collective mental processes of the agl'n · 
cy. In a cas.; revic"' ing action by the ::kc· 
rctary of Agriculture, the Supreme (\111rt 
had this to say about the district cuu rr • s 
authorization of deJJosition uf the ::;.,. ... ,,. 
Lary: 

[T]he Secretary should never have lot·i:n 
subjected to this cxarmnation. The 1,r,1-
ceeding before the Secretary "ha,; a 1111 .. 1-
ity resembling that of a judicial procc,·d
ing." Such an examination of a ju.file 
would be destructive of judicial respur1c,1 -
bility . We have explicitly held in tliic. 
very litigation that "it was not the fu111,
tion of the court to probe the mcuul 
processes of the Secretary." Just as a 
Judge cannot be subjected to such scn11i
ny, so the integnty of the administrative 
process must be e,1ually respected. 

Unitt:d States v .. I/organ, 313 U.S. -lil'.I, 
4~2. Iii S.Ct. !199, 1004, 85 L.Ed. 1429 ll:J-1 l) 
(citations omitted!. 

As the SuJJreme Court has stated, "th.-rc 
must be a strong showing of bad faitl, ur 
improper behavior before !inquiry into lhe 
mental processes of the admuustrative d,•d 
sionmaker) may be maile." Citizens to 
Presen•e Overton Park v. Volpe; 401 lJ.S. 
402, 4:20, 91 S.Ct. iH4, 825, 28 L.Ed.2d a:ui 
(1971). Petitioners have made no ,, .. 11 

showing in 1his case. 

Petitioners offer nothing but the 
scripts to support lherr motion to si, 1 
ment the record. Apparemly unah;. 
point to any independelll cvulcnce of 
proper condu~t liy Lhe Comrn1sst0n, I·• 11-
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tioners simply assert that the tronscripts 
alone are sufficient to establish the requi
site bad faith and improper conduct on the 
part of the Commission. We reject this 
approach. Petitioners must make the req
uisite showing before we will look al the 
transcripts. We will not examine the tran
scripts to determine if we may examine the 
transcripts. 

There may be cases where a court is 
warranted in examining the delibtrative 
proceedings of the agency. But such cases 
must be the rare exception if agencies are 
to engage in uninhibited and fr.ink discus
sions during their deliberations. Were 
courtS regularly to rt!view the transcripts 
of agency delib-,rative procee11ings, 11 , . dis
cussions wmrl,l lit, conducted with Judicial 
scrutiny m mind. Such al(ency proceedings 
would the11 he useless both lo the agency 
and LO !he courts. We think the analogy lo 
the deliberotive processes of a court is an 
apt one. Without the assurance of secrecy, 
the court could 11ot fully pt,rform its func
tions. 

We deny petitioners' request to supple
ment the record in this case since petition
ers have failed to make an independent 
showing that the Commissioq acted improp
erly or in bad faith. 

The Commission's decision is, therefore, 

Affirmed. 

MIKVA, Circuit Judge: 

I concur in Pans I and II of Judge 
Bork's opinion and in the result reached by 
Pan Ill. I write separately, however, to 
emphasize my understanding of the show
ing necessary before a court may supple
m,mt the record by examining transcripts 
of a closed commission hearing. I cannot 
accept the view, supra at 44--45, that a peti
tioner asking a court to review transcripts 
of this nature must always make a prior 
and independent showing of agency wrong
doing before the court will examine the 
transcripts. Like a bank policy of offering 
loans only to borrowers who do not need 
loans. this view suggests that the tron· 
scripts can serve only as cumulative evi
dence 10 support a claim already indepen· 

dently established. 1,. . ,..1urality claims 
support for this notion from the Supreme 
Court's observation that a strong showing 
of bad faith or improper behavior must 
precede examination of the administrative 
decisionmaker's mental processes. Citi
zens to Preserve Overton Park v. Volpe, 
401 U.S. 402, 91 S.CL 814, 28 LEd.2d 136 
(1!171). Overton Park based this rule, 
however, on the availability of administra
tive findings "made at the same time as the 
decision." Id. at 420, 91 S.Ct. at 825. The 
Court then immediately added, "But here 
there are no such formal findings and it 
may be lhat ~e only way there can be 
effective judicaal review is by examining 
the dec1sionmakers themselves." Id. 

The Or,crtun Park rule protects the ad
rninistralive decisionmaker's mental pro
n•sses from routine judicial scrutiny. In 
other appropriate cases, a court may exam
ine agency transcripts without entering 
this sensitive terrain of the decisionmaker's 
lhoul(ht patterns. The most fruitful yield 
from agency transcripts may well be infor
mation about the 1.angible ingredients that 
entered the agency's decision, not inferenc
es about the decisionmaker's biases, moti
vations, and human weaknesses. 

In reconciling the concerns of Overton 
Park with the potential uses of agency 
transcripts, my view is thal the showing 
demanded uf a petitioner is an allegatton, 
strongly supported by the record, affida
vits, and specific references to the tran-

. scriJJts, that the agency has acted in bad 
faith or with improper purpose. If the 
court decides that review of the transcripts 
is called for, it can devise in camera proce
dures to ensure the sanctity of the adminis
tr.itive process. But the plurality's at
tempt to safeguard agency deliberatioDS by 
an absolute judicial refusal to inspect tran
scripts at the threshold of inquiry sweeps 
too broadly. In practical effect, the plurali
ty's rule may deprive petitioner of the only 
available, and perhaps the most complete, 
evid,mce of agency wrongdoing. More
over, it crealt!s incentive" for concealment 
from the public a11d reviewing coun.s by 
announcing to the agency that any improp-
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er act iring their proceedings 
will be 1e so long as no tangible 
evidenci, uf these improper actions escapes 
from the meeting room. Only hy leaving 
opi,n the possibility of at least i11 camera 
Judical inspection uf transcripts can the le
gitimate interests uf petitioners and the 
public in judicial review of agencies and 
their procedures be vindicated. By stating 
that a petitioner must produce a "smoking 
gun" before the court will i,ven look al 
closed agency proceedings, the plurality in
sulates the agency's deliberations far be
yond the protection contemµlated J.,y Over
ton Park or any other controlling prece
dents. 

In this case, I al{ree with the (llurality 
that µet1tioners' rcqul'sl Lo suµ(lkmc11l the 
record with th,• lransaiµL~ 111usl lie dc111ed. 
P,•tltwn,·rs hav., 11ul made nearly sulislau· 
11al cuuugh a showmg lo warr;,11l mcluswu 
of the trans,·npLS m the record. N.,ither 
pelltarncrs' alleg-auous 11ur the portwn of 
th., tr:wscnpL~ disclosed to us suggests 
that the al{ency actc,l in liad faith in ex
cluding carthquakt!S from its .:ons1J.,ratiun 
uf em.,rgency 1->lannmg at Oial.ilo Canyon. 
Fur this reasun, I concur in the re,;u it. 

WALD. Circuit Judge, with whom 
SPOTTSWOO[) W. ROHINSON. Ill Cl11<'i 
Judg-e. and J. Sl-:ELLY WIU<alT aud 
GINSBIJH!], Circ1m Jutll{cs, Join. dis:;eut
ing: 

Today a majority of the ,·n banr court 
upholds the Nuclear Rel{ulatory Commis
sion's conclusion that its emergency plan
ning regulations neither require nur permit 

I. The uri~111.d San Unofr~ ltn1!11on ,,n c..&1 lh
quakr:~ JO<l cmcrgcnLy pl.10111ng held 1ha1 the 
rcl{Ulaw ... ns do 1101 1 c,.uirc ~llm,lJcra,iun ut 
canhquakcs and rn<l11...·au~d funhcr 1ha1 :i.ul.h 
consuJcrauun would nut be pc:rnuncd barring 
amcnLlme111 of 1hc rcgulauon!I. South,:rn <.'ali
fonua .tduon Cu. (San llnulrc), 14 N.R.C. 11191, 
1091-92 ( 1981) lhcrconaher ,nctl •• Sun 
Ono/rel . Sinularlv, in rhc lhublu Canvort order 
the Comm1:i.:i,1011 hdd both &hoil 1hc rcgul,1110n:i, 

did not rc4u1rc 1.00!11dcrauon of carthquakc:i. 
and 1ha1 11 "oulJ nu1 permit LOU.!.1Jcr ,.uwn rn 
1h1:i. ..:a~ Paci/u: G,u dt El~,:. Cu. tD,.1blo C.m
yonJ. W ~ R.C ~49 . ~50. 253-54 I l'lij4J (hcmn 
.1J1cr lilCl.1 ..1::. LJu.iblo t'unnm !. 1t:t" 1n/1a ..al 'id 11 

I?~ t,u,, 1•1 

consideration of earthquakes as evt,i,t,; 
which could 111it1ate or comJJlicate an a,•,·, 
dent at a nuclear power plant localed thr•·•· 
miles from an active fault. 1 The cu11n 
reaches Lhis cu11clus1on l.iy narrowly lin,11 
ing its focus to Commission decisions dtc.il· 
ing with earth4uakes and emergency 1->l..n 
ning and by relymK on a deceptive ,;et .,f 
calculations l.iast!d un the numerical prul,a 
bilities of a radiulog1cal cmergencr and "" 
earthquake uccurrmg simultaneously at llw 
Diablo Canyon planL. This ca,;e must, huw· 
ever, be viewetl in the context of the hru: .. 1 
er purpose,;. of t'mcrgency plannml{ :uul 
against the backtlrop of the Cumm1ssio1i"s 
other emcrl{eney plauning tlec1siuns. Tt,., 
majority's op111iun uphul,ling the Con1111is 
sion's rationale i11 tut<J effocuvcly 11ullifll's 
emergency planning a,; an effort Lo pn·dll'I 
what aclions woultl he 11i,edcd shuul,I .. 1, 
acc1dc11t occur. lnslcatl, under thi, maJ1Jfl
ty's view, the Cum1111ss1un can avo11J tl,c 
pul.ilic comnutm.,nt 1t made 111 its r"g-ula· 
tions simply by dedarmg that the prolial,ili 
ty of any accident occurrmg is too low l•• 

l.iuther with. Had the majority surv.,y,-J 
the wider picture, JI should have real1Lo·d 
that the Commission's decisiun is woefully 
inaJ.,quate as a jJiecc uf logical reasonifll{, 
lacking in record SU!Jpurt, and patently in · 
cunsistenl with utht:r mterpretatwns of the 
emergency plannmg regulations a,; well as 
the underlying JJurpuses uf those reg-ula · 
tions.z 

I. Scon: 11.- Rt:v1£w 

Petitioners argue that the cffoct of 
earthquakes on emerl{ency planning at !Ji:, 

2. ..-\I 1hc :>amc: lune.: 1h1!a 1.uufl gran1ed. in pall . 
pc.:tllmncn.' ~ug~c~11un 11,r rchc:-anng en b•uu:, 
we ~ramc:d pcuuoucr!li' mu11on lur lc:avc to hh: 
!1oUppkmc:n1.1ry c.11.h1b11~ 1.00!lil!i.llOK larttcly ut 
1ran~np1s ot do!i.i:J Cummb~1on mcc1inK!i. 111 
wt11Lh rhc Lommh!i.1oncrs Jrn.:u!i.scd 1hc deci:.tun 
nm to allow c.:arthyuakcs 10 be: .,;onsuJcrcd in 1h.: 
c:-mc~cncy planmng for Diablo Canvon. San 
Luis Obispo Mo1hers tor Peace v. N RC, 760 F.2J 
1320. IHI 10.C.Cir.t9dS) !en bane/. Breau'-", 
howc\cr. I '"1uulJ (inJ the (umm1u1on's ou.Jn 
arbi1rary and capn,1uu~ on us face . and in \.U.·w 
of 1hc lack of c1t1Jencc <:.upponmw 11. I Ju 1101 

rca1..h 1hc ~cLonJ 4uc!I.II011 pos.eJ in our unpul1 
h~licJ 11rdcr da1cd \u~u~I 11 . )985. un llit· ,lc
,;1cc 111 ~Orh1JcrJt11Jn 1hc l U Ut1 llld}' give lu 

1lu,\c 1ran~ nph 

) 
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) ergency blo Canyon is a "material safety issue" 
requiring a hearing under § !89(aj of the 
Atomic Energy Act as interpreted in Un
ion of Concerned Scientists v. NRC, 735 
F.2d 1437 (D.C.Cir.1984), cert. denied, -
U.S. -, 105 S.CL 815, 83 L.Ed.2d 808 
(19k5). Because the materiality of a safety 
issue is in large part a function of the 
Commission's regulalions,3 this claim re
duces to a charge that the N RC' s interpre
tation and application of its emergency 
planning regulations is arbitrary and capri
cious. Cf. GUARD v. NRC, 753 F.2d 1144, 
1150 1D.C.Cir.1985). As the majo_rity right
ly points out, this court must normally de
fer to an agency',; iut.erpretation of its own 
regulauon " 'unless it is plainly erroneous 
or incon,;isl.A!nt with the reg-ulation.'" 
United Stati,s v. Lanono.ff, 431 U.S. 864, 
872, 97 S.CL 2150, 2155, 5:J L.Ed.:!d 48 
( 1977) [citation omitted). This rule ,lo.,s 
nut, however, mean that the court abdi
cates its respon,1il.iility to assess the arbi
trJriness and capriciousness uf agency ac· 
lion. Instead, it serves to focus the court's 
in4u1ry on severJI discret.e tasks of which 
one, but only one, is to assure that the 
interpretation is consistent with lhe lan
guage of the regulation. 

A court also needs to assure itself that 
the regulations are "consistent with the 
statute under whi,·h they are promul
gated." Id. at 87:J, 97 S.CL at 2156. This 
statutory inquiry is difficult to conduct for 
NRC regulations, however, because the 
Atomic Energy Act creates "a regulatory 
scheme that .. . is 'virtually unique in the 
degree to which broad responsibility is re
posed in the administrative agency, free of 
close prescription in il8 charter as to how it 
shall proceed in achieving the st.ttutory 
objectives.'" Carstens v. NRC, 742 F.2d 
1546, 1551 (D.C.Cir.1984) (citation omilted), 
cert. demed, - U.S.--, 105 S.Ct. 2675, 
86 L.Ed.:!d 694 (1985). The Act does not, 

3. The ma1ori1y mischarac1cnzcs 1hc holding of 
Umon o/ L"uncemed Scientists when 11 ~uunls 
1ha1 only issues dcfjned as ma1cnaJ in 1t1c \~um• 
m1~1on'i 1cgul.:&1ions mcru a hearing. MaJ. up. 
al 29-10. Th~ <.:uun m Union o/ Cunt·~n,ed Soen
tu.Ll ckariv s1a1c<l 1ha1 a c.:ourt may always review, 

of course, specifically 
planning, let alone earti..., -~"'-

A third t.a.sk for a court reviewing the 
N RC's regulatory interpretations is to in· 
quire into their consiswncy with both the 
stated purposes of the regulations and uth· 
er interpretations of the same regulations. 
The Supreme Court has held that the Com
mission's inwrpretation of its regulations 
must be accepted only if it "sensibly con
forms to the purpose and wording of the 
regulations" and is "consistent with prior 
agency decisions." Northern Indiana 
Public Senrice Co. v. Porter Cou,ity 
Chapter of' the llaak Walton league of 
America, 423 U.S. 12, 14-15, 96 S.CL 172, 
173-7-1, 46 L.EJ.2d 156 (1975) (as,;essing 
Atomic Energy Commission regulations). 
A reviewing court thus must "determine if 
[ the regulatory interpretation J is consistent 
with the purpose which the regulation 
is intended lo serve." Cheshire Hospital 
1•. ,V,;u, Humpshire-Vermont Hospital
izutio11 Sen>ice, Inc., 689 f'.2d 1112, 1117 
( ht Cir.1982). It must also ensure that the 
agency has trealed like cases similarly or 
provi,led a reasoned explanation for any 
variations. Ainnark Corp. v. FAA, 758 
F.2d 685, 691-92 (D.C.Cir.1985). 

Finally, a reviewing court must insist 
that the agency provide a clear explanation 
of the factual and policy bases for its regu
latory interpretation. Erron rendering an 
action arbitrary and capricious cannot even 
be spotted unless the agency has "artic
ulate( d I a satisfactory explanation for it.s 
action including a 'rational connection be
lweeu the facts found and the choice 
made.'" Motor Vehicle Manufacturers 
A:isociation v. State Farm Mutual Auto
mobile Insurance Co., 463 U.S. 29, 43, 103 
S.Ct. 2856, 2866, 77 L.Ed.2d 443 (1983) (ci
tation omitted). As this court regularly 
points out, "(ajlthough our judicial duties 
demand 1,rreat deference lo agency exper· 
tise, we cannot defer, indeed we cannot 

under an arbi1rary and apnciou1 standard. an 
agcni.;y's de1crmmauon th.ti an ,~sue is no1 m.J.• 
1cnal 10 sa1c1y. 715 F.ld al 1448 n. 20. Such 
rcv1<w "'ould be appropnate when a p;u1y allca· 
cs 1ha& c~1~llllK r~lauons erroneously fail to 
rcQU1rc cons1dc-ra11on of a matcnaJ saicry issue. 
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even engage in meaningful review, unless 
we are lOld which factual distinctions sepa
rate arguably (similar situations!, and why 
those distinctions are important." Public 
Media Center v. FCC, 587 f'.2d 1322, 1a;n 
(D.C.Cir.1978). An agency cannot fulfill 
the requirement of an adequate explana
tion merely by insisting that its conclusions 
are rational and ~upported by the record. 
Instead, it must give the court "the ratio
nale underlying the importance of factual 
distinctions as well as the factual distinc
tions thcmsclvcs." Id. at 13:tl. 

The N RC' s order excludinll" ear1h4uakes 
from cons1derat1un in the emergency plan
ning for Diablu Canyon .-annul stand up lo 
this k1ml of scrutiny. The Nl{C has lOt...dly 
default~d in providing any satisfactory ex
planation of why it interpreled the emer· 
gency plann111g regulations lO .exclude all 
consuleration of earthquake complications 
in the emergency µlanning for a facility 
whose design µrocei,dings centered on the 
planl's proximity LO an active ear1h4uake 
fault. In particular, many of the rationales 
the NHC ha:s provided are inconsistent with 
the stated purpose of the emergency µlan
ning regulations and with carlier and later 
applications of thosc rel{ulations. 

JI. l1;NOIUNG THE PllKPOSt:S OF 

EMEIIGEN.:Y Pl.ANNING 

Thc majority never faces up to petition
ers' most telling argumt:nt: that the Com
mission's intcrpretauon of its emcrgencr 
planninl{ regulations is inconsistent with 
the fundamental purpos1:s of those regula
tions. Petitioners' Br. al 16-17; set' Diablu 
Canyon, 20 N.R.C. at 262 (Commissioner 
Assel~tine, dissenting/ (Commission's dted
sion is inconsistent with the regulations' 
"judgment that adequate emergency 11lan
ning is an essential dement in protecting 
the public health and safety independent of 
the Commission's other regulations and 
safety rev11:ws focusmi( on the desi1:n of 
1lu- pla11t 1t,,elf' "). The re4u1rcment that a 
rt·~ul.tt, ,n :llt1 · q 1rt •lat1un i,t• t'UllSISlt:'Ul 

A•: 'L, r ,.· : .. L ,, ..... ,. " J .. r ;,r11n,~il~atit1;:: 

jor changes in regulatory direction sub si
le11tio -as the Commission ap1,ear,; lo lie 
doing here. 

A. The Purposes of the Rry11/atio11s 

When the emergency planning regula
tions were issued in I \J80, they reflected a 
major shift from the Commission's concep
tion of emergency planning prior to the 
accident at the Thrce Mile Island ("TMI") 
nuclear power plant. As the NRC ex
plaint:d when it µroposed the regulations, 

The proposed rule is predicated on the 
Commissmn's considered Judgment in the 
aftermath of the accidem at Three Mile 
Island that safe siting and design-engi
neered features alone do not optimizt 
prott:clion of the public health and safe
ty . . . . Emergency planning was con
ceived as a secondary but additional mea· 
sure t.o bt: exercised in the unlikely event 
that an accident would happen. The 
Commission's perspective was severely 
altered by the unexpected sequence of 
events that occurred at Three Mile Is
land. The acculent showt:d clearly that 
thc prottction provided liy s1Unl{ and en· 
gineo,red safety features must be hol
stered by the aliility to take µrotcctive 
rriea,;ures during the cour,;1: uf an acci
dent. 

44 Fed Heg. 75,Hi?, 75,lti~ O!17!.I). These 
views were echoed in the preamble accom
panying the final regulations. 45 Fed.Reg. 
55,-I0t. 55,-10:J (l!J!S0I 

In adopting these <"mcrgenr>· planning 
regula11uns, the N RC espoused the "funda
mental philosophy" of .,,nerll"ency planrung 
first µroposed by the Kcmcny Commisswn 
in the aftermath of the TMI accident. This 
philosophy requires all relevant actors lo 

"do evt>rythmg possible to prevent acci
dents of this seriousness, but at the sami, 
timti ftof a,;sume that such an accidt:nt may 
occur and be prcpared for response to the 
n·~ull,n,: ,-m .. rg1:nc,·. " Report of/he ['re,; 
;c/,'11t ., , "i,,nml.'iSlu,1 1111 tl1r .-lcc1cie11t at 

r,,,,-r \/de· ,),fJIH! :: tl~ll ~n n·µnntt.•d Ill 

l(,.l·11nJ \ "11i1,JIJ1t• ,.~ Ju11,t l1.t1•f\'t!l)(1r.:J
1 tJ. I J 

) 
SAN LUIS OBISPO MOTHlms FOR l'EACl-: v. U.S. NUC. Rl-:U 

Cllcu7891'.24:U ID.C. Cir. 19 .. 1 

Exhibit 114A (for identification only).' A 
previous Commission interpretation of the 
regulations similanly noted that "[tJhe un
derlying assumption of the NltC's emer
gency planning regulations in 10 CFR 
§ 50.47 is that, desµite application of strin
gent safety measures, a serious nuclear 
acculcnl may occur." Southern Caliji)r-
11ia E:diso11 Co. (San Onofre), 17 N.R.C. 
528, 533 (1983), vacated 011 o/ha grounds 
sub nom. GUARD v. NRC, 753 P.:.!d 1144 
(D.C.Cir.1985). Basing the rel{ulations on 
the a:ssumption that an accident ca11 occur 
despite other safeguards highlil{hl5 the im
portance of "emergency planning as equiv
alent to, rather than secondary -to, sillltl{ 
and desill"n in public protection." 44 ~'ed. 
lteg. al 75, Ui9. These contempor;,neous 
swtement:; of thc purpose of the regula
tions, and not the N RC's later represt:nla
tion to this court that "emergency plannillll" 
[is) a backstop rather than a front-line de
fense," ~RC Br. at 26, must guide the 
interpretation of the emeri,:1:11cy planning 
regulauons. 

B. Inconsistencies u,1th the Regulatiu11 ':; 
Purposes 

Two of the most important reasons for 
the exclusion of earthquake effects from 
emergency planning cited by the maJority 
and the Commission are inconsistent with 
the stated purposes of the regulations. 
The first is the Commission's conclusion 
that t!arthquakes smaller than the Safe 
Shutdown Earthquake ("SSE") need not be 
considered as initiators ~f accidents be
cause "the seismic design of the plant was 
reviewed to render extremely small the 
probability that such an earthquake would 
result in a radiologic release." :W N.R.C. 
at 251. The second notion relied upon pri
marily, by the majority, is that the likeli
hood of a radiological accident occuring at 
all is a relevant concern in deciding the 
scope of emergency planning, 1:ven though 
such planning begins with the assumption 
that an accident-unthinkable as it may 
!,-will in fact occur. 

4. AJI Clldllons IO 1hc record \\1111 hcremaher re• 
fer to 1hc volume of lhc rccun.J ("kcc. Vol.") 

Nuclear power plan ts are 
withstand a variety of severe m •. _ ... t phe
nomena, including earthquakes. See JO 
C.F.R. pl. 50, app. A, criterion 2 /1985). If 
the operation of these plants always lived 
up LO their des11{Tlers' hopes, no emergency 
planning would ever be necessary. The 
entire thrust of thc chanl{e in philosophy 
reflected in the I 980 regulations, however, 
was LO build emergency planning around 
the assumption "'that, dt!spite application of 
stringent safa,ty measures, a serious nucle
ar accident may occur." Southern Cali
jorn,a f.'diHon Co., 17 N.R.C. al 533. The 
regulations are designed to ensure that 
"the protecuon provided by siting and engi
n1:ered desig-n features [ will) be bolstt:red 
hy the abihty w take protective measures 
,lurinll" the course of an accident." 45 Fed. 
Heg. :.5,-IOt, ~5,IO:i (1980) (preamble to 
final rcg-ulatihnSI. The NRC cannot now, 
co11s1s1ently with the stated purpose of its 
reg-ulations, interpret those regulations to 
exclude :.!together consideration of acci
dent:; initiawd by earthquakes solely on 
the ground that Diablo Canyon's design 
makes such accidents highly improbable. 
Cf. GUARD v. NRC, 753 F.2d 1144, 1149-
50 (D.C.Cir.19851 /finding interpretation to 
be irrational in part because it was based 
on "an assumption (not) properly indulged 
in an emcrgency preparednesii re1,rula
tion"). Bui see infra at 51 & n.7 (NRC 
may exclude earthquakes as initiators be
cause the probability of occurrence is 
small). In so doing, thc Commission is 
enl{aging in circular reasoning, since the 
very purpose of the 1:xercise is LO plan for 
tht: unthinkable eventuality that the design 
safeguards will not prevent an accident. 

The majority and the Commission, see 
i11Jra at 52 & n.10, repeat this mistake 
when they factor in the probability of a 
radiological accident occurring al all when 
evaluating whether earthquakes occur fre
quently enough to merit consideration aa 
complicating factors. Here again, emer
gency plannmg starl5 from the a:ssumption 
that an accident has already occurred. Ob-

and. when po~ablc, 10 ell her 1hc c1hibil number 
("'Ex." t or 1ranscrip1 pa11e 1'1r."). 
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viously the probability of an adverse event, 
such as heavy rain or an earthquake, com
plicating ~mergency planning after an acci
dent must be taken into account wh,m de
ciding whe1her to plan for such an even
tuality. But the pertimmt probability is 
that of the complicating event alone, not 
multiplied by the probability of a radiolol{i
cal accident. The majority eventually du"s 
compare the imlepi,ndenl prol,al,ilities of 
"arthquakes and other allegedly frequently 
occurr111g phenonw11a, ruaj. up. at -tl, but 
only after dnwnplayllll{ the frequency uf 
earthquaJ ... ,s l,y mulllplyml{ lht•ir pruliat11li
ty by llw pruhal,ility ol a radiolug1cal acc1· 
d1:n1, u1aJ "1-' · al :!!1- 111 . This cakulat1u11, 
stressed 111 the rnaJOrtty's opening para· 
graph, produces dcci,pt1vely low figures in 
large µart IJecause the luw sLatistical prob
al.111ity of a radiulol{ical accident ever occur· 
ring insuri,s that the simultaneous occur• 
rence ui an accident and any complicating 
factor is concetlet.lly an extremely unlikely 
event. S1·1· i ,i/rn at 55. Thus, "I ljhe prob
ability aq,•1.mu,nts used by the Commission 
are really argunwnLs I hat we do not need 
a11y i,mergenc:y µlan11111g, rather than that 
we need not consider earthquakes in em.,r
gency planning." W N.R.C. at 262 (Com
missioner Asselstim,, dissenting). 

By endorsing the NRC's consideration of 
design adeqoacy and radiological accid.,nt 
probabilitits in emi,rgency planning, the 
majority 1nv1tes the cununuing erosion of 
the emergency planning st.1111lards. Lillie 
is left for the N RC to plan for once it 
eliminates from cons1derat1on nut only initi
ating events the plant has been designed to 
withstand but any complicating event with 
a low proLability of occurrence after it has 
been multiplied by a factor of ll .U0U0I to 
reflect the I in 100,000 chance of a radio-

5. The ma1on1y, 1hc NRC ,1alf. and l'G & E all 
rely un Jn L"!i.llffiialcJ iU.:c1dem probab1hty of 
ICP ,,. I 111 IOU UOO. Ma1- op. al 18; Nl<t.: 
S1alf!i. \1e1m,ri'.lndum Rt't{arJ,ng Lun~1dcra1um 
of l:fku.!i. ,,I Eanhquakt:~ 0 11 Emergency Pl.an• 
1unt 1Ll .l-d-l-41 "' ~ n. l tMav J , 19H>. ,n 
Kn .\.,1 IOd. l'<i & E llr . • 1 13--1~ & nn. l+- 15. 

6. rf ic rr.Jro , 11 v 1..·rrs HJ lu1Jmg 1h.s1 II n :qu11l' !i, " ,;a 

'I ll .ll!i,lt: I c .1J ;11 ~ ,.J the ~["'luh: liJ ·,JY 1t1JI ii 

pn HIii ·, l:.J l'JllCI )(l"lh. v pl..i.111ul\K ,al •. di I the ">ltua 

l1011 101 c, \c-f d1111v \t';U ) J, bul lh.it. o JH.C ..111 

logical accident occurring in the first 
place.1 These exceptions will easily swal
low the whole of the plan. The N RC is, of 
course, free to change its regulations to 
make "emergency planning ... a backstop 
rather than a front-line defense." NRC Br. 
at 26. As of now, however, emergency 
planning is supposed to be "equivalent to, 
rather than . . . secondary to, siting and 
design in public pr.otection ." 44 Fed.Reg. 
al 75,169. The regulations must lie inter· 
prewd accordingly.• 

Ill. Ttt~ " AKBITRAKV ANII CAPRICHlliS" 

NATUKE Of THE Cm.tMISSION's 
RATIUNALl,;S 

The Oiablo Canyon decision is arhitrary 
and capricious solely because of its funda
ment.al inconsistency with the putative pur
poses of the emerl{ency planning regula
tions. In addition, the Commission's three 
stated reasons for excluding earthquakes 
from emergency planning al Diablu Can
yon, and the majority's acquiescence in 
them, provide further evidence of the deci
sion's arbitrariness. 

A. Earthquuke-J111tiated 
Emerge11cy 

Radiolugicu/ 

The Commission's first rationale for in
terpreting the emergency planning regula• 
lions to exclude earthquake complications 
is that the probability of an earthquake 
causi11g a radiological release is too small 
to be of concern. This conclusion is de· 
pendent on two separate findin~s about 
different-sized earthquakes; 

For earthquak~s up to ant.I including the 
Safe Shutdown Earthquake (SSE), th" 
seismic design of the plant was reviewed 
to render extremely small the probability 
that such an earthquake would result in 

emergency pl.annwg rcgulauon a promulgated, 
it rpu~I mandate l.OO!l.h.krauon ot" canhquakc!io ... 
M.:a1 . up. JI ]6. AJI pc1111uncfi arc ~yrng •~ 1h.,1 
once the :\!RC 1mcrprc:1cJ the Ammie Enert:y 
Ac.·1 lo n:quuc cmc1 ~cnc.:y planmng rcgulauon~ 
111 urJc1 IU protcu puhlu: hcahh and ~elv, II 

mu:i.l irncrprcl 1ho~ rcgula1, ,n:. c.:ons1s1t:111ly 
'AHh 1ha1 pui p,,~c:. Any :,ub:i.t"4uc:n1 change 111 

-.1.11utory 1111e.-prc.·1J11011 hy 1hc aijcOcv would, .,f 
1.: oui'~. require .i rco1~J11c<l cx.plan..t.llon. 

C 
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a radiologic release. While a radiologic 
release might result from an earthquake 
greater than the SSE, the probability of 
occurrence of such an earthquake is ex
tremely low. 

20 N.R.C. at 251 (footnotes omitted). 
agree that by definition earthquakes great
er than the SSE occur too infrequently to 
warrant consideration, since the SSE is the 
strongest earthquake that could ever be 
expected to hit the Diablo Canyon site.7 

On the other hand, I bt!lieve that the Cum· 
mission "rred by excluding small"r earth
quakes from consideration as accident initi
awrs. 

One of the two arl('uments supporting 
the Commission's decision w ig11ore earth· 
4uakes timaller than the SSE has already 
been addri,sse,l. The Comnussum',; ,:undu
sion that such earthquakes will not initiate 
a release given tht! plant's design is incon· 
sistent with "ftjhe underlying assump11011 
of the NUC's emergency planmn~ regula· 
lions ... that, despite application of strin
gent safety measure!!, a s"rious nuclear 
accident may occur." Southern Cu/1for· 
nia Edison Co. (San Onofre), 17 N.llC. 
528, 53:J 0983); .,ee supra at -l~U. In the 
emergency plannmg cont.ext, design a/011e 
cannot justify barring consideration of a 
natural hazard which may initiate a radio
logical accident.• 

1. Pacific Gas & Electric Co. (Diablo Canyon), IO 
N.R.C. 451. 490 (A.S.L.13.11179). The NRC ~de
qua1cly explained why 1hc rqiulauons do no1 
rcqu1re conS1dera1ion oi 1he complicauna cf. 
fee" of unhquak.es greater than the SSE. As I 
cxpJajn la1cr, 1hc Comm1ss1on can consider the 
likelihood of an initiating or complica1ing evenl 
OCCWTIR(I and exclude from considerauon 1hosc 
wi1h such low probabili1ics 1ha1 1hey would 11111 
warram prudeni risk. reducuon me1hods. :,..J 
infra a1 54. Here 1he Commi,..1011 no1eJ 1ha1 an 
canhquake IJfCaler 1han 1he SSE was extremely 
unlikely 10 occur and would cause so much 
damage 1ha1 emergency response wouJd have 
only marginal bcneli1s. 20 N.R.C. al 251-52. 
While drawing 1hc line bc1wc,en probab1h11es 
will ~meumcs prove difficuh, :,,e~ in/ra ill 53-
57. 1hc Comm1sswn clcarlv Joes 001 have: 10 

con5,1dcr an evcru as unJili.cly as an ea,-1hquali.e 
grra1er than 1he 7 .5 magm1uJc SSE for Oiablo 
Canvon. IO N.R.C. ,ll 4g9 17.5 magnuude canh
qua.kc wtll occur ont.:c every J00,000 years). 

The majonty also argues that 
hazard need l.te considered as an :.ec1dent 
initiator because the Commission's guid
ance document on emergency planning 
specifies that "( n lo single specific accident 
sequence should be isolated as the one for 
which to plan because each accident could 
have different consequences, both in na· 
lure and del{Tee." NRC & FEMA, Crite
na for Preparation and Evaluation of 
Radiological Emergency Respome Pla~ 
and Preparedness in Support of Nuclear 
Power Plants 6 (Revision I 1980) [herein
after referred to \IS NUREG--0654 I; see 
maj. op. at ;12. This argument was not, 
however, relied upon by the N RC in the 
llialJlu Ca11yo11 decision, 20 N.R.C. at 251-
52, arul was .,uJy alluded to in the San 
O,w;rr dcc1sw11. 14 N.R.C. at 10!12. In any 
event, the arl{Ulllt,lll 1s ba.,;ed on a misread
ing ul the guulance document, N UREG
Oli5~ . The admonition not to plan based 
soldy on a srngle accident sequence does 
not preclude planning based on an assess
ment of the differmg consequences of a 
range of acc1di;,nts triggered by differing 
i111tiat111g events. The previous sentence in 
NUltl!:G--Ot.i54 states that the objective of 
emergency re:1pon!le plans is to provide 
protection against a spectrum of accidenLS, 
NUREG-0654 at 6, and different types of 
accidi,nts obv10usly require different types 
of emergency planning.' 

8. The panel opinion's unanimous finding "1hat 
the likelihood 1ha1 an eanhqual<e will triaer a 
nuclear acc1den1 al 1he fac1li1y is so small as 10 
be ra1cd ,ero," 751 F.2d at 1304, is thus inappo-· 
silc here. Thal condus1on was based on a.n 
cvaiu•u1on of dc!t.1gn precauuons. Bui emel'gcn
cy planning su.nJards o~ra1e on differcnr as
sump11ons than dcs11n standards: in the cmer• 
gency planning con1cx1. lhe NRC assumes 1ha1 
an acc1den1 can occur dup,tc 1he plant's engi
ncenng and ,mng safegu;uds. Thus, in in1er
pre1mg 1he emergency planning rqula1ions 1he 
Comm1~1on Lanno• assume 1ha1 dQ1gn $a/c
guarJ, will be 1mally effcc1ive and eliminate 1hc 
posS1b1li1y 1ha1 an eanhqual<e ,mailer 1h.an rhc 
SSE will ,.,u.., a radiologic release. 

9. The Oiablo Canyon emergency plan accord
ingly <.-ontarns onsi1c procedur-ts (or planr upcr· 
ators 10 follow whrn any ot sc\lcral ini1ia1in& 
cvenl!t., rndudmg earthquak.ts, 1riggers ope of 
four emC"rgC"ncy acuon levels. Rec.Vol. 98, 
App.Ex. 7.1 a1 Table 4.1-1 (emergency •~lion 

-
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Indeed, the Commission illlelf recently 
acknowledged that "the capability of the 
surrounding population to respond to an 
accident initiated by a severe external 
event, such as an earthquake or hurricane, 
would differ significantly from the capabili
ty to respond to other accidents." Consol
idated Edison Co. (Indian Pomt), 21 N.R.C. 
1043, 1058 (1985). This refreshing dose of 
common sense from the Commission sug
gests that the l>iablo Canyon stand on 
earthquakes may mcleed be an aberration 
dictau,d by frustration at the ten year de
lay in bringmg the plant on-line. l:le that 
as it may, the NRC's reasons for i1rnoring 
any constderattun of smaller-than-SSE 
earthquak"s as mit1at.urs of radiological ac
cidents makes no sense given the purposes 
of emergency plannml{ and th.- require
ments of the regulations as explained in 
NUREG--0654. 

B. Simultaneous Occurrence of an 
Earthquake und un Jndepe11de11tly 
CaUiied Radiulog1cal l!.'mergency 

The Commission and the majority have 
also dismissed the ne.,d to consider the 
simultano,ous occurn•11ce of a radiologic re
lease and an unrdawd earthquake. The 
NRC decision distinguished such an occur
rence from other off-site complications 
which are routinely considered in emergen
cy response planning as follows: 

NUREG--0654 does call for some consid
eration of site-specific adverse or emer
gency conditions on emergency response. 
In prior cases, such frequently occurring 
natural phenomena as snow, heavy rain, 
and fog have been considered. With one 

levehJ; Rec.Vol. 100. App. Ex. 75 ,u EP M-4 
(procedures for earth<juakcs). 

10. The Commission never quanuficd 1hc proba
bili1ie• involved on 1he manner suueslcd by 1hc 
majority. ohe N RC ,1alf, and PG & E. MaJ. op. 
al 37-IO; ~RC Staff, Memorandum Rci;arJing 
Com,dera11on of Effec1s of Eanhquakes on 
Emergency Planning (CLl-84-1) al 4 n. l (May 
3, 19841 in Rec.Vol. 168; PG & f. Br. al ll-14 & 
nn. I ~15. At one point in lhc oprn1on 1hc 
ma1uri1,· J.~umc:-~ 1h01 the Cumm•~~lOn ad,Jpled 
the whole ol 1hc ~•atf~ ;snaly~1s, maJ. op . • u 36, 
bu1 1 he ... ,.11f .:analv!'a1:r. 10 wluch the Cumm1~!'..1on 
rctl'frnJ .2U ~ H. C. .u 251 & n I. wa~ a January, 
l4li~ IIK11uu J11d111n v.h1 ... h Lootarncd no ~uch 

exception, the focus has always been on 
frequently occurring natural phenomena. 
The Commission beli,wes, based on the 
information provided by the parties, 
that earthquakes of sufficient size to 
disrupt emergency response at Diab/a 
Canyon u,ou/d be so infrequent that 
their specific consideration is nut war
ranted. 

20 N.R.C. at 252 (f(!Otnote omitted) !empha
sis added). The majority has expanded 
upon this rationale, quantifying the Com
mission's qualitative conclusion that earth
quakes of a size likely to affect emergency 
response occur too infrequently to warra;it 
consideration and, Ill the process, factorinv; 
in the probability of a radiological accident 
occurring in the fin;t 11lace. •• 

None of the reasons given by the Com
mission-or the majority-for excluding 
consideration of earthquakes which co
incide with a radiological accident can 
stand up even under the deferential scruti
ny of "arbitrary and capricious" review. I 
have already explained why the majority's 
focus on the probability of a nuclear acci
dent is irrelevant in deciding how to re
spond to such an accident. See supra at 
8-9. The major failing of this portion of 
the NRC's decision, however, is that the 
Commission has tot.ally failed to present 
any coherent standard for determining 
which natural phenomena meet its "fre
quently occurring" standard or to substan
tiate the application of any such standard 
to Diablo Canyon. The Commission's "fre
quently occurring" standard for deciding 
which natural phenom.,na ment attention 

quanmauve analyso>, ,u 19 N.R.C. al 946--52. 
Indeed, u seems udJ to infer 1ha1 1hc Commos
sion performed such a quanuta1ive, probabilis• 
1k analysis when 1l) d1scu~wn of ahc occur 
rcnce ra1es of natural hazards was wholly quah 
tanvc and nc\lcr considered 1hc probabiHly ol 
an accodeni occumng al all. 20 N.R.C. a1 25 I -
52. To 1he cx1em 1hc NRC d,d not in foci ,dy 
on 1h1s 4uan1i1a11vc rauonalc, 1hc ma1oruy aJ 
vanccs wi1hou1 warran1 a J)OSt·hoc rauonalau· 
uon tor 1hc agcnq's 1.kL:1~1on . Motor Vch1dc 
Mfrs. A~s·n \I . !>ta1c Fann Mu1ual Au1omub1l,. 
lnsuran« Co., 4b} U.S. 29. 43. 103 S.C1. 2H5b. 
2866, 77 L.b.l.2d 44J (1983) .. 

. ' 
• . . - ~· , .. , . ..~,· 
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as complicating factors in emergency plan
ning is inadequately explained and justi
fied, inconsistent with the way the Commis
sion has applied emergency planning regu
lations to other offsite natural phenomena 
in the Diablo Canyon proceeding and in 
other licensing proceedings, and impossible 
to apply to Diablo Canyon based on the 
record in this proceeding. 

I. The 111adequate Definition of "Fre
que11tly Occurnng" 

The Commission says that earthqua(ses 
are not the type of "frequently occurring" 
natural hazards to which the emergency 
planning regulations are addressed. The 
majority goes even further and purports to 
have difficulty in finding any references to 
natural hazards at all in the planning regu
lations or guidance document. Maj. up. at 
11-15. It is noteworthy that neitl11,r the 
Commission's final order in this case nor 
the relevant staff memoranda 11 ever queM
tioned the proposition that the emergency 
planning regulations, as explained in NU
REG-0654, require consider.ition of some 
offsite natural hazards which may initiate 
or complicate emergency planning. Diablu 
Canyon, 20 N.R.C. at 252; Pacific GiUJ & 
Electnc Co. (Diablo Canyonl, 19 N.R.C. 
937, 941-14 09841. The critical question is 
which such phenomena require considera
tion. To illuminate that question, I will 
briefly trace the regulations' requirement 
that some natural hazards be considered in 
emergency planning. 

The overall emergency planning regula
tion is indeed broadly worded, providing 
only that "no operating license for a nucle
ar power reactor will be issued unless a 
finding is made by NRC that there is rea
sonable assurance that adequate protective 

11. While 1he majorily correclly poinls oul 1ha1 
1he staff's prior posi1ion on inlerpretation of the 
rqulauons normally canno1 bind the Commis
sion, 1he second memorandum-<latcd January 
J, 1984-seems to have been adop1ed by the 
Commi .. ion in Diablo Canyon. Su 20 N.R.C. al 
251 & n. I (eaplainin1 tha1 1he NRC "agrees 
wuh ,he 51affs analysos in 1his case" as ad
vanced on 1he 1984 memorandum). 

measures can and will be taken i. 
of a radiological emergency." •- J.r· .1t. 
§ 50.47(a)(l)(l9851. Its scope is, however, 
refined by the f • 1,er requirement that 
response plans c, , with sixteen listed 
standards. 10 C.1".lt. § 50.47(b). The rele
vant standard here requires the utility to 
develop, "consistent with F'ederal guid
ance," a r,rnge of protective actions "appro
priate to the locale" to be taken in the 
event or an emergency and guidelines for 
choosing among these alternative actions. 
10 C.F.R. § fi0.47(bl(l0) . The federal guid
ance referred to is NUREG-0654, which 
provides in sever.ii places for consideration 
of natural hazards an4 other offsite phe
nomena. 12 Th,; Commi11sion and staff have 
themselves focussed on natural hazards by 
re,1uiring that evacuation time estimates 
consider site-specific adverse weather char• 
acteristics, 20 N.R.C. at 252; 19 N.R.C. at 
!14:1-14; NIJREG--0654, app. 4 at 4-6, which 
the staff defines as those "which might 
reasonably be expected to occur during the 
plant lifetime at a particular site and be 
severe enough to affect the time estimates 
for a particular event," 19 N.R.C. at 944 
(emphasis added). 

The demands of NUREG-0654, as ac
knowledged by the Commission, are that 
site-specific natural hazards be considered 
in emergency planning. The majoncy must 
therefore rely on its more extreme argu
ment that even if NUREG--0654 requires 
consideration of natural hazards, that doc
ument is only guidance and is not binding 
on the agency. Maj. op. at 33. The 
standard at issue here, however, specifical
ly requires plans to comply with Nt;REG-
0654's "guidance." 10 C.F.R. § 50.-
47(b)(IO). And in its recently proposed rule 
on earthquakes and emergency planning, 

11. Su NUREG-«154 a1 42 (procedures d1.111 pro-
vide tor emergency acuons 10 be 1akeo should 
"1ak(el in10 accoum local offsile condiuons 1ha1 
exis1 al 1he time of 1he emergency'"); 1d al 63 
(plan for implemenling pro1cctivc measures 
should idenufy and provide me.ins 10 daJ wilh 
"po1en11al impcdimenlS (e.11. , seasonal 1mpusa
bili1y of roads) 10 use of evacua1ion rou1cs"); id 
app. 4 a1 4-6 (cvacua1ion lime estim.ala muSl 
consider sue-specific adverSiC wcalhcr condi• 
uons). 
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the Commission described NUREG---0654 as 
a "document, developed jointly by the N RC 
& ( the Federal Emergency Management 
Agency ("FEMA"), which) forms the basis 
for both NRC and FEMA regulations on 
emergency planning." 49 Fed.Reg. 49,640, 
49,640 (19!!4). Further, NUREG--0654 it· 
self notes that "FEMA and NRC regard all 
of the planning standards identified and 
coniained herein as essential for an ade
quate radiological emergency plan." NU
REG--0654 at 5. Finally, NRC licensing 
boards accord NUREG--0654 "consideral>le 
weight" in evaluating emergency plans he
cause 1t was wrillen Ly a joint FEI\IAINRC 
comm1L1.ee, consulered during the rul,•mak
ing process, and specifically reforenced in 
the emergency plannmg rules. long ls
land lightrng Co. !Shoreham), 21 N.R.C. 
644, 652-53 (.-\ .S.L.B .1!185); Public Sennce 
Co. !Seabrook), 17 N.H.C. 1170, 1177 n. 5 
(A.S.L.B.l~!l:l). In view of NUREG---0654's 
history and the stated reliance on this doc
ument by the N RC and its licensing boards, 
this court should accord NUREG--Oti54 
"consideral>le weight" in interpreting the 
emergency planning regulations, rather 
than altogether denying its pertinence. Cf 
Community for Creative Non-Violence v. 
Watt, 670 F.2d 1213, 12lti 1O.C.Cir.1982) 
(court may rely on agency's contemporane
ously issued policy siatement in interpret
ing agency regulations). 

The majority, finally, daims that reading 
the regulations to require consideration of 
any natur<LI hazards requires reading them 
to require consideration of all such haz
ards. MaJ. op. at :ll n. 2, 32. Yet the 
Commission has established that the regu
lations require consideration of some but 
not all contingencies caused by offsite nat· 
ural phenomena. NUREG---0654 and the 
Commission's order in the Diab/o Ca11yon 
proceeding both acknowledge that some 
such hazards must be assessed. 20 N.R.C. 
at 252. :\llowmg the Commission to draw 
some line Letwei,n the hazards 1t will and 
will riot i..'OflSHJcr 1:i not nect's~anly m,~on
:,l!!.h:11t with tht• J!UrJ>U:it' 11f the t·nwrg-t•fl(•y 

Jil,11111111){ rt·){ul.ll1ou~. 1.1, t.1ch I.:, tu Jdt'nlliy 
·prud,· ,, t rJ!-ik rt'duruun mt-aHUrt'!-1 

.'>uutlirrn t 011/1_lon11t1 f;,t1~u11 l ·., tSan 

Onofre}, 17 N.R.C. 52!l, 53:J (19831 (empl,,, 
sis in original). Thus, the Commission ma 1 
consider the probability of a natural hazanl 
occurring and exclude from consideration 
those which occur so infrequently as to nut 
countenance prudent risk reduction mea
sures. I agree with the majority, maj. "fl· 
at 12 n. 2, that the only -legitimate issue 111 
this case is whether the Commission's line
drawing wa's rational; I conclude, how
ever, that petitioners have demonstra1,,,I 
that the Commisstun's choice. was not aJ, .. 
q uately supported. 

The Commission has not ade11uat.ely ,•x
plained its decision to limit consideration ul 
natural hazards lo "frequently occurri111.(' 
ones. The only explanation or the " fr, ,. 
quently occurring" standard givl!n by Ille 

Commission was to list several examplt!~ 
which it said had been considered in "prior 
cases." By failing to define what const 1 · 
tut.es a frequent rate of occurrence---.,r at 
least to describe where the cut--0ff po111t 
l,etween frequently and infrequently occur
ring phenomena might lie-the Commissi1111 
has made it impossible to apply the st.an· 
dard to hazards other than those specifical
ly listed. And the reference to "prior 
cases," as I demonstrate in the next sec
tion, adds nothing to the bare "frequently 
occurring" standard. 

The majority is ultimately driven to up
hold the Commission's "frequently occur
ring" rationale by supplementing it with 
arithmetical calculations designed to illus
trate the absurdly small probabilities of the 
simultaneous occurrence or a nuclear plant 
accident and an earthquake of any size. 
There are two general problems with th" 
majority's approach. First, as I hav" 
stressed repeatedly, factoring in the proba· 
bility that an accident will occur conflicL, 
with the fundamenial principles of ema 
gency planning, which must proceed on th,· 
assumption chat a radiological acc1denl has 
in fact alreadr occurred. See supra al f>-!I 
Second, since, under the maionty's analr· 
s1~. !he prohabil1ty of any natural hazard 
under t·ons1derauon n1usl always be muh1-
pll,·tl by th" JJr11liab1hty uf a rad1ol0Kwal 
accuJt"11l, th1~ exercise 1:::. of uo use what,:,,u· 
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ever in drawing the line between frequent- planning regulations aa excluding conaider
ly and infrequently occurring phenomena. ation of earthquakes in this caae an idios-

By automatically multiplying the l in yncratic one, without root.s in any rational 
100,000 chance of a nuclear accident by the criteria. CJ Railway labor Executive,• 
likelihood of any natural hazard occurring, Association v. United Statea Railroad Re· 
maj. op. at :l9--I0, the majority reduces all tirement Board, 749 F.2d 856, 862 (D.C. 
simulianeous occurrences to a "never-never Cir.1984) (vacating agency's statutory in
land" beyond rational planning. For exam- terpretation for failure to both articulate 
pie, there is only a one in a million chance and apply a standard). 
that a nuclear accident would coincide with 
a severe blizzard if such a storm indepen• 
dently has a 10% chance of occurring in 
any briven year, and a one in ten million 
chance an accident would coincide with a 
100 year flood. Yet the Commission has 
considered both severe blizzards and l 00 
year floods in emergency planning. See 
infra at 56-57. How then can the Commis
sion, under the majority's approach, ration· 
aliie these as "frequently occurring" phe
nomena'! It is not surprising that the ma• 
jority quickly switches its approach when it 
discusses the probabilities of concededly 
"frequently occurring" natural hazards 
such as fog and heavy rain , and analyzes 
their occurrence in absolute terms rather 
than in terms of the probabilities of their 
coinciding with a nuclear accident. Maj. 
op. at 42. This differential treatment 
does not, however, make for a convincing 
ration:.le as to what natural hazards the 
Commission should or should not consider. 

Thus the majority's quantitative focus 
cannot disguise the plain truth that the 
Commission has toially failed to provide 
any sensible working definition of its "fre
quently occurring" standard. While the 
Commission says that the emergency plan· 
ning regulations only contemplate consider
ation of "such frequently occurring natural 
phenomena as snow, heavy rain, and fog," 
20 N.R.C. at 252, it has failed to explain 
when conditions other than those specifical· 
ly listed rise to the level of "frequently 
occurring natural phenomena." And, as I 
discuss next, this failure is not remedied by 
lookini: to those natural hazards considered 
in pnor cases or in the Diablo Canyon 
proceeding. The Commission's failure to 
define and apply the "frequently occur· 
ring'" standard in any comprehensible way 
renders its interpretation ol the emergency 

2. Inconsistency with Other Applica
tion., of the Emergency Planning 
Regulations 

The Commis~ion might have rescued it., 
unfounded "frequently occurring" stan· 
dard if, as the Diablo Canyon opinion 
claimed, "prior cases" had defined and ap
plied such a standard. 20 N.R.C. at 252. 
Indeed, consistency of application in pri· 
or-and subsequent-cases is a highly im
portant dement in assessing whether a 
regulatory interpretation merits deference. 
See supra at 47-lB. The Commission's back
hand reference to "prior cases," however, 
does nothing to identify its criteria or a 
cutoff point for a "frequently occurring" 
natural hazard. 

The majority accepl.5 too quickly the 
Commission's bald assertion that prior 
cases followed a "frequently occurring" 
standard; it adds that it can find no cases 
inconsistent with that standard. The ma· 
jority's lens, however, is a narrow one;- it 
confines its inquiry to the only two Com· 
mission opinions which specifically ad· 
dressed the issue of earthquakes and emer· 
gency planning. Of course, natural haz· 
ards other than earthquakes have been con· 
sidered in many cases under the applicable 
regulation, 10 C.F.R. § 50.47(bl(l0), and 
those cases shed considerable light on the 
prevailing interpreiation of that regulation. 
The majority refuses to look at these cues 
because, it says, petitioners did not provide 
specific citations. Maj. op. at 40-4 l. At 
the sami: time, however, the majority un
questioningly accepts the Commiaaion'a 
equally undocumented assertion that it hu 
consid,-r.,d only "frequently occurring" nat· 
ural phenomena in prior caaes. Id. at 33. 
Fairness would seem to dictate that both 
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parties cite cases to support their opposing 
claims before the court accepts either. 
Here, unfortunately, neither party did so. 
As a result, I examined all of the available 
emergency planning decisions to see wheth
er the Commission has in fact consistently 
interpreted the regulations to require con
sideration of only "frequently occurring 
natural phenomena." 20 N.R.C. at 252. 
My examination concludes it has not. 

Several lic,msinl{ hoard and Commission 
decisions have taken into consideration nat
ural hazards which rnuld complicate emer
gency pla,111111~. althoui:-h theso, opinions ac
knowled..:t·d that such i,vents occurred only 
infre1jue111ly . The NHC and it,; licensing 
Loards re~ularly consider the complicating 
effect,; uf ,·ery severe winter storms on 
evacuation. Cunsoluiated Edison Co. (In
dian Point), 21 N.R.C. 1043, 1059 (1985); 
Philudelphia Elertnc Cu. (Limerick), 21 
N.R.C. l:!19, 1:1r,~o (A .S.L.8 .1985); Lo11g 
lslu11d Li9ht111g ro. (Shoreham), 21 N.H.C. 
64-l , IH5 (A.S.L.B.1985)." Several licensing 
boards, including the one for DiaLlo Can
yon , have considered the simultaneous oc
currence of peak summer beach crowds 
and heavy ra111s "even though it is doubtful 
that a po,ak vacatwn period would coincide 
with heavy r4i11s ." Rec. Vol. 102, App.Ex. 
78 at 95 (evacualiun time study); see Pub-

ll. Indeed. 1he Shoreham hceming board has 
app.&rcntJy con:i.1dcn:J ufhuc phcno1ncna wi1h 
only a ··remote" prnb.ab1l11y of occurrence on 
more than one: o,.:.:a~wn. 

Once aK,un we arc i:aJlcd un co prl"dicuvdy 
rcshlvc 30 1::-suc Kencra1cd by the postulateJ 
simultaneous occurrence of rndcpcnJcnt 
evcnh. in 1h1s c.:a5oC', snow!i.lOrms of varylng 
1111cns11 y ,x..curnnl( s1muh..,nrou~ly w11h a ~r
ious r J1.hulog1i:al emcrgcm:y JI Shoreham. 
No law uf nature- prcvcnl~ lhe occurrence; the 
record 1s ::.1lc:nt on 11s probabilny (ahhoua1h we 
think JI remoac:) 

2l N.R.C. _., dlS. The boarJ wndudeJ 1ha1 
suc.h ··rcmu1c" ::t. lluallons must be c.:on!i.1dcrcd bu1 
univ require lhc formuldllon of 1!!:Cneral re
>J>UII'-'= plan s /,1. Ai we have no1cJ, lhc ,1ppro• 
pna1c pruoaL1l11v to J~~ 1s 1ha1 ,,1 1hc olh1lc 
phl·1 11,11l r: 1u,11 . r.uhcr 1h..111 1hc -.1111ulla11l·uus '"" 

, 1H1 t · t u t" ,,J 1t1t· pl w 111 Hll l"ll ' •fl .uuJ . , 1..1,t, u lot,,! ll .tl 
. ,. , • • , . 1 , 1 ...,. ,. .. . 1- , ,~ t i ,.., 

•.,1 1 I ", .It ,, ( 11,j • 

• 1 . ,..,. I l , l 1 ' I " \ 

, r , • ., 1 ,1 1 11 . 1 1 

., . ,. lt ,,·11 , ., 

lie Se-roice Co. (Seabrook I, 17 N.R.C. I J7u. 
1.176-80 (A.S.L.B. I 983) (allowing litiga11., 11 
as to evacuation times for busy sumui. ,. 
weekend with adverse weather). Finally , 
as the Commission noted, the emergen,:y 
plan for the Trojan plant considered the 
complicating effects of a volcanic eruption 
at Mt. St. Helens. 20 N.R.C. at 252 & 11 . 

4.'• 

Neither does the Diablo Canyon procee,1-
ing itself provide much aid in discernr1114 
which phenomena occur frequently enou..:h 
to warrant cons1der .. tion. An evacuat11111 
time study' admitted inui the record evalu
ated the effects of such low probabili1 y 

events as the s1mull.lneous occurrence .,f 
heavy rainstorms and peak summer crowds 
(an event far less likely to happen than 
heavy rains alone) and of flood levels 
projected to occur once every 100 years. 
Rec. Vol. 102, App.Ex. 78 at 67-ii9, 95. If 
a once in 100 years flood is frequent 
enough Ul warrant attention, why is not U,e 
once in 275 years recurrence of the Operat
ing Basic Earthquake? Both probabilitic,r 
are of the same order of magmtude. 

These "prior cases" apl)t!ar to follow tho, 
staffs position ,s that adverse weather con 
ditions should be considered as complicat
ing factors in emergency response if they 

TroJan upmion uscU. however. the only discu~• 
sion of probab11i11cs nolo 1h.a1 .. i£ an acc1dc11l 
OC&.:u1 red in comhmauon wuh 1r.an!iipona11u11 
Jifficuhies due ro ""vere ,olcan,c ashfall. efre~
&avc protccung mc~urc!i,, t..: jf\ ~1111 be 1mplemcm
cJ. •lbc:11 wnh grc•1cr d1flicuhy. The probab,li
ly of rhcsc two cvcnis cx.::..:urnnK s1muh.aneou.)ly 
is., however, c11rcmclv luw.'' Porr'4nd Gen~ra! 
l:."/«tn'<· Co. lTro1anl. 12 N.R.C. 241 . HJ (Off. ol 
Nuclear Rea<1or Reg. I ~H0I. 

15. While: the ma1onty currcctly pornts. oul th 4 t 
1hc staJf::. pnor po1111011 on uncrprctaittoo of 1hc 
rcguiauons ,annul b111J 1hc Comm1ss1on. the 
,raar, workrng dct111111on of JO C.FR. § 50.· 
~7(b)( 10) t!lo relcvam 10 dc1crm1mng whac 1n1cr 
prelJl1un h.i::a been JJ1phcJ rn other La.!tes. NU 
RH,...;1654 dcl111<> ~ 10 ~71b)C IUI 10 requ11r 
C 'v Jt UJIUUl pldH\ ll, ~ u ll!i.iJcr \ IIC' ~pc1..~1Jit.: ,.u., 
'- C't \.C." " r,uhn l01h lll h•11\ -...l Kt,~ _,. .,,, ,. _ .app 4 
... , " " 11 11· · " l11 11h, ,H . , w , ln..l Il l t h e I Cll h1 , 111 

; hr I 111! ·.1.JII 1111 , 1 ... , , ., . J .1 11 lfh..lh .J lr , w tu~ 11 

, , , 111 hl 11> l h lt u l ., J I ,,. . r • t"\ tf h 1 \ I tll(' llJ fl'J,IJC1t·d 

l u IIICr"I lh J I I t , 1 • 11,1 1, 1 
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"might reasonably be expected t.o occur 
during the plant lifetime at a particular site 
and he severe enough to affect the time 
estimat.es for a particular event." 19 
N.R.C. at 944. They certainly indicate that 
the Commission's rigid position in Diablo 
Canyon that earthquakes may not be con
sidered in emergency planning differs from 
prior and subsequent interpretations of lhe 
same regulation with regard to uther infre
quently occurring phenomena. Without 
any explanation of these differences, the 
N RC's interpretation of the emergency 
planning regulations as encompassing only 
"fre11uo,ntly occurring" natural hazards 
dues not merit deference. 

:I. .Jli.sapplicutiu11 of th,: Sta11da1"ll 

E\·en if the Commission had defined and 
previously applied a "frequently occur
ring'' staudard for determininl{ which uff
s1Le phenomena merit attention in emer
gency planninl,{, lhe Cumnussion lacked 
substantial evidence in this record lo sup
port application of any such standard. In 
order to apply any version of this swndard, 
the NRC would have had to compare the 
probability of occurrence of "frequently oc
curring natural hazards" with that of an 
earthquake "of sufficient size to disrupt 
emergency response at Diablo Canyon." 
20 N.R.C. at 252. This calculation was 
1101 and could not have bee11 performed 
by the NRC blUled on the ensti11g record. 
The N RC never discussed-and indeed the 

16. While 1hc sraff memurarula cannol crca1e a 
/,gal m1crprc1a1ion bindanK on 1hc Cumnu!loSion, 
su ma1, up. ar H, 1hcy Jo 1nJ1ca1e 1he >1a1c of 
rhc factual record on 1he offsi1c consequences 
of canhquakes in California. The sralf never 
veered from its poHtion 1ha1 ahc otfsitc ,:onsc
quence, of canhquake• al O1ablo Canyon war
ranted cons1dcracion. Earthquakes wc:rc: a ma
jor ,,..ue rhroughoul 1he Oiablo Canyon liccn•
ing pnx:cedings because 1he plan, 1> located 
only 1hrcc mile• from rhe llosgr, F.,uh. a fact 
unknown ,o the uuli1y when 11 !ielc:c1ed 1hc:: sue. 
Punfic G.u d, l'/u·trit· Co. (O,ablo Canyon), 16 
N.R.C. 756, 760 (A.S.LU. 1982). Sei,mtc issues 
pcn.idcJ 1hc: Jc~1t;n por11on ut the:: lit:cnsrng 
pro1. <cJ111l(:., See ,:enera/Jv JJ,"blo ( ·anyu11, }] 
N.K.l. ',It)] . Nol >lllf)fl~m.:h·, bdrnc tlic ..'k.ln 
O nu/r~ Jcu:.1un tht· NIU.:: !i.taU \1,1u1·"-1n~ un Uia
hlu CJO\'tJII h .. u.J requc:.tcJ jpplh. JOI pc; & E 10 

c1,..1Ju.uc the pu1cn11..al l'.Ullll)ll l'.Jllllg dfcLls uf 
~a11hquJlc:. on cmcr~c111.:y plaunin". :.pcc1l11..al -

record contains no evidence on-what size 
earthquake would disrupt emergency re
sponse and how frequently such earth
quakes occur in the Diablo Canyon area. 

Because lhe severity and frequency of 
earthquakes are related, the Commission 
cannot say thatearthquake• are or are not 
frequently occurring natural phenomena. 
Rather it must conclude that, in the Diablo 
Canyon area, , earthquake:, of a give11 size 
occur only infreq11ently. A relevant discus
sion would have to include information a!I 
to what size earthquake would disrupt off. 
site response and how frequently such 
earthquakt:s occur near Diablo Canyon. 

Here the relevant size earthquake is that 
"sufficient . . . to disrupt emergency re
sponse at DiaLlo Canyon." 20 N.R.C. at 
252. But the N RC did not and apparently 
could not explain what size earthquake 
would have disruptive of/site effects. The 
record does not contain any information on 
the offsite consequences of different-sized 
earthquakes because all evidence on off site 
effects of earthquakes of any size was 
specifically rejected as inadmissible. See 
infra al li0 n. 19. lndei-d, the only record 
evidt:nce on offsite consequences of earth
quakes was contained in two staff memo
randa, and that evidence indicated that 
earthquahs smaller than the SSE could 
disrupt offsite emergency response al Dia
blo Canyon." The majority's citation to a 

ly asking abour disrupuon of offsirc communi
cauon networks and 1ranspona110n rou1cs be
cause "(iln Cahfornra. ,uch occurrence• appear 
lo be frequent C"nough 10 warran1 cons1dera,ion 
in your emergency plans.· Rev.Vol. 69, J.I. lix. 
117. 

In 1hc mcanumc. 1hc NRC st.aff was consad&:r• 
ing eanhquakc dfccu on emergency plannina 
because 1he Sarr Onofr~ dcci51on had ~id rhar 
1he NRC would -cousulcr on a 11cncric basis 
whcrher rell"lauon• ,hould be changed to ad· 
drc~ 1 he J>Oh:nuaJ rn1pJcts of a severe earth
quake un emergency planning." I ◄ N.R.C. ar 
1092. The !i.lalf) rcsulung memorandum 10 1hc 
Conumssion, JJC<d June 22. I 982, concluJcd 
lh~• "l11llann111~ Jar earthquakes which m111hr 
have 1mplh:atum!. iur r!!)punsc actions . . in 
area~ whl·rc 1hc ~1 sm1L.: n?tk of eanhquakcs to 
uJbuc ~tru~1urc) 1s rclau ... cly high may be &1p

propn..1h: I e...,:.. /or Cu/J/umia sites iand 01hcr 
arca!i. of 1d,uivcly h•Kh ~•~m1c hiAZ.ard in 1he 
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public document, not in the record, on the 
effects of several earthquakes that have 
occurred in the Diablo Canyon area, maj. 
op. at 39-10, cannot override the NRC's 
conscious decision to exclude all evidence 
on what size earthquakes produce what 
types of offsite effects. 

The N RC staff, PG & E, and the Com
mission (in the "special circumsuinces" 17 

portion of its opinion) implicitly assume 
that the appropriate size earthquake to con
sider is the Operating Basis Earthquake 
("OBE"). They argue that such an earth
quake has a low occurrence rate in the 
Diablo Canyon area, aLout I in :.!75 years. 
Pacific Gus & /:,'lat nc Co. (Dia Lio Can
yon), l:l N.ILC. 90:l, 99l (A.S.L.A.8.19lH). 
The N RC has not, however, provided any 
reason to beheve that the 081,; is the small
est earthquake that cuuld disrupt ojfsite 
emergcH,·y response. The OBE is simply 
"the strongest se1sm1c event considered 
likely 10 occur during the oper.1ting lifetime 
oi a nuclear power plant." Id. at 989; see 
JO C.F.H. pt. 100, app. A, § lll(dl (1985); 
cf maj. up. at :l8-:l9 (less severe earthquakes 

Wcs1ern U.S.I." 19 N.R.C. a1 941 (emphasis 
added). A ~cond memora,,Jum aga&n no1cd 
1ha1 "Jojff,ue d~mage ~,·neraled by earth4uakes 
can !i.1gn1J1can1Jy ;.iffcc1 nudear emergency rc
spons.c," c-spcc1.allv on 1hc w~s, Coa:!11,I where 
groood mouon level!.. 1.:apable of t.:au~ang s.cvcn: 
olf,ne damage may be lower 1han 1he plant's 
Safe Shutdown Earthquake. Id JI 9~7. 

17. In an earlier order 10 1hc panics in 1h1s 
procccdmw. 1hc (.\.,mml!,)lon .:nkcd whether the 
rcKula1aons rcquarcd consuJcrauon of car1h
quakc~ and. if not, whc-1hcr )Uch consadcrauun 
should be pcrm111ed for D1ablo CJnyon bccau>e 
of ",pe,,al circum,1.rnccs." 19 N.k.C. •I 9311-39. 
The Comm1~1on was rcfc-rnng 10 us rcgulatwn 
providing for waivers of and cx,:cpllon:. lo rct::u
lauons when "special circum!)tanccs wnh rc
spce1 10 the subject mauer of lhe pamcular 
p1 ucccc.ling arc )Uch that appHcauon ot the rule 
or rcgul41uon tor prov1s1on thereof) would not 
~rve 1hc purposes for which the rule or rcgula
Hon was adopted." 10 C.f.R. § 2.758(b) ( 1985). 
This w.an·er provas,on. however, seems 10 be 
101allv in.tpJW•Sllc to 1hc D1ablo Cjnyon pnKccJ -
1nK. I ht" · ,,,ct. 1aJ ,. ,r,:um, lJnt..cs ·· rc~ulahun I) 
u~d 111 , 1Jll~1dn .. ,1t· -.,)t.", dil .,&1r1huh"\ \\Ill, h 

. .ilc11 tr,r"' if•J'I• . . 11, .. u ,J ►- r1u·111 : r~l,l.1111111, 

.1, ! ••· I , . _, I , ·• • ·· . • . 

won't affect the plant ~,te ). The Com11,1 
sion and the majority seem to hav., fu . 
cused on this size earthquake not bt!eau~" 
of its capacity to cause offsite disruptioH:,, 
but because there is some record evide1"" 
on its frequency. The record is absolutely 
bare, however, as to whether earthquakes 
smaller than the OBE could cause sig111f1-
cant offsite disruptions. 

There is, 'on the other hand, some evi
dence in the record that smaller eanh 
quakes occur much more frequently tl1a11 
larger ones in the Diablo Canyon art-a. 
Rec. Vol. 47, Board Ex. 2.1 at Tables I & 11 
& Fig. 2 (earthquake~ of magnitude 5.0 arn 
expected to occur 45 times in the next fifty 
years, those of magnitude 5.5, 16 tinu·s, 
and those of magnitude 6.0, 6 times); see 

Rec. Vol. 47, Board Ex. 2F at Table II . 
This record evidence flatly contrddicts the 
majority's conclusion, again based on extra
record evidence, that the probability of :111y 
size earthquake occurring in the Diahlo 
Canyon area in any given year is about uote 
in fifty. Maj. op. al :JHO.'" 

wonhy of <.:ons.1dcra1Jon 1t il. also 001 a ~pcu..aJ 
CICCUm~•ancc f"cqu,rm, WiUVCf of the Cffil'fl!~CU· 

cy planning rci(llJauons.. 

Ncuhcr docs 1hc Commts.s1on·s con~u.,n 
1ha1 s.pcc1aJ circums.1anccs. m1gh1 wmc1imc-s pe-e
mu cons1dcnu1un of canhquakcs change 1hc 
f.1ic1 1ha1 1hc Cummts.swn's Jec1s1on an1crprcb 
the cmcr"cncy plannmg tcgulauons 10 nc:uhc:r 
rcquarc nor pc:rmu con::.1Jcra11on of ca.nhqu.ile 
crnuplu:auun::.. .'ice 111/ra at 4b II I. The ·•!>J>c:l 1JI 

clrcum!,laucc::." rcgul.c111un onl~ Jllows 1hc NH.L 
nol 10 apply a regula1ton. Thus, 1he only way 
~arlht.1uakcs can be- con~u.tcreJ under the Cum 
m1!)~1on·s tn1erprcta11on of us t"mergcncy ph,n 
ning Tc-gula11ons 1s for ahc rcguJauons 001 10 be 
applied. 

II. Indeed. 1( we a,-c 10 rely on cura-rtcord 
evidence on 1hc frequency uf ea.nhquakcs J 
wuulJ nOlc 1ha1 the la.:a;t month ha, been ma.rk~J 
by hcavv earthquake acuv11v in Cahfom,~. 
Three earthquakes slrnck Nonhcm ulifom1a 
bc1wcen March 29 and Man·h 31. wuh the 1~,t 
mcasunnK 5.J-'i 6. lhc :i.lronK~~• canhq~c IO 
ht1 1hc Jrt'a '>llllC a h.l carihquakc in Apnl. 
l'JK4 Th'-" Mo1rt.h ll '-·anhquakc: WiU fd1 1n -'·" · 

I ua!. Oh1 -, pu N \-' 1"1mr~. •\p11I 1. l'IK~ . .t.l AlH. 

• ul h "'·"J1111,.;l1111 J'u-.1 'r• 11 I J ',!Hti JI A4 l ol 

--1 l111u· \prd 1..1 1'-'11ti .11 H In JJU111u11 

1t1 : , ·c- 111 11~1 ,·..&rfl"~••Jll.1· .. ' "-\1u1nJ 111 ~>ulhc-11, 

, .11i1,,1111d ,u •1 •tt• '- •. u, . . .... .. ,11 ,n t•j1lv April 
\\,.a-.ll111li(t " 11 I',,,, \1'111 o 1·,Kn .,, All , '-ol . ! 
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In sum, the Commission has failed to 
eitht!r define or apply the "'frequently oc
curring" standard in any rational way as it 
affected eanhquakes around Diablo Can
yon. As a rationale for excluding the com
plicating effects of all earthquakes from 
emergency planning, the standard flops 
badly. 

C. Flexibility of the Emergency Plan 

The Commission's last attempt at ration
alizing the exclusion of l!anhquaki, plan
ning from the Diablo Canyon licensing pro
ceedings was billed as not an independi,nt 
ground for its decision hut rather a "con
siderauon" which "bolstered" its conclu
sion. The Commission explainetl that 

[s]pec1fic consideration has been l{iven in 
this case to the effects of other rdativt!ly 
frequent naturdl phenom.,na. .. . In the 
extreme, these phenomena arc capable of 
resulting in area-wide disruptions similar 
to some of the disruptions which may 
result from an earth11uake.. . . Thus, 
while no explicit consideration has been 
given LO disruptions caused by earth
quakes, the emergency plans do have 
consu.lerable flexibility to handle the dis
ruptions caused by various natural phe
nomena which occur with far gri,ater fre
quency than do damaging earthquakes, 
and this implicitly includes some flexiLili
ty to handle disruptions by earthquakes 
as well. 

20 N.R.C. at 252-53. 

The :-lRC is correct in saying that it 
may-perhaps must-assess the flexibility 
of an emergency response plan to meet 
different kinds of exigencies. The Com
mission has previou~ly explained that 
"there should be cure planning with suffi
cient planning flexibility to develop a rea
sonable ud hoc response to those very seri
ous low probability accidents which could 
affect the general public." Sou them Cali
forrnu Edison ro. (San Onufr,•), 17 N.R.C. 
528, ;,:\:J ll~~:11. ..\!though the sufficiem 
flexibility rational" is an acce11taLle one m 
general, however, ,t fails to ,a\'t' thte Cum
m1sswn's decision in this cas-, because its 

application lacks substantial evidence in the 
record. 

The Commission's sanguinity about the 
Diablo Canyon emergency plan's flexibility 
is grounded in its assumption that the dis
ruption which would be caused by an earth
quake is comparable to the disruption 
which would be caused by other natural 
phenomena-such as fog, severe storms, 
and heavy min-which were considered in 
developmg the emergency plan. 20 N.R.C. 
at 252. To make'such a finding, however, 
the Commission needed to compare the ef
fects of earthquakes and the effects of the 
other natural phenomena. The majority is 
wrong in asserting that "common sense" 
alone demonstrates the similarity of the 
effects of earthquakes and these other nat
ural phenomena on eml!rgency responses to 
a nuclear accident. Maj. op. al :!8. Com
mon sensi, rather tells us that a factual 
record is needed LO draw such a conclusion. 
For example, the Commission cites only 
one p1t!ce of evidence on the effects of 
heavy fog-that it increases evacuation 
time to ten hours. 20 N.R.C. at 252. Even 
if that isolated datum constituted sufficient 
i,vidi,ncl! on the eifocts of natural phenom
ena other than earthquakes, it is meaning
less by itself because the Commission has 
no record evidence about the effects of an 

"earthquake on evacuation time to compare 
it with. The problem, in a nut.shell, is that 
the record lacks any evidence on the offsite 
consequences of an earthquake because the 
licensing board concluded that all such evi
dence was inadmissible. 

Ironically, the Commission's sufficient 
flexibility rationale assumes what the Com
mission goes to great pains to deny-that 
earthquake effects should be considered in 
emergency planning. All that petitioners 
st!ek is the opportunity to litigate the issue 
of whether the Diablo Canyon plan is flexi
ble enough LO accommodate complications 
caused by earthquakes. The Commission 
cannot assume that fl.,xibility without any 
record t!V 1dence and parade it all an excuse 
for not allowing rele\·ant evidence about 
the 1lisruptive eifects of earthquakes into 
the record. Cf GUARD 11. NRC, 753 F.2d 
1 IH, I 14~ (0.C.Cir.1985) (a coun will not 
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consider even record evidence when the 
NRC's interpretation of an emergency 
planning regulation had excluded consider
ation of that evidence). 

Ill. CONCLUSION 

The NRC's absolute refusal to consider 
any evidence of complications caused by 
earthquakes which might cause or occur 
simultaneously with a r,uliologic release at 
Diablo Canyon 1s inexplicable in legal, logi
cal, or common sense terms. The Commis
sion's decision is inconsistent with the 
terms of it.s own regulation and 1,ruidance 
document and with other interpretations of 
the same regulations. Parts of the deci
sion contradict the purposes of emergency 
planning. 

I am wholly at a loss to understand why 
the Commission has worked so strenuously 
to exclude all consideration of earthquakes 
from these lico:nsing proceedings, when 
earth,iuake complications could easily have 
been o:xplored on the basis of previously 
prepared exhibits and cross-t!xamination of 
witnesses already testifying in the proceed
ings.•• I can only surmise that the Com
mission's members painted themselves into 
a comer from which they refused to re-

19. The eanhqual« ,ssue could eas,ly have b«n 
r~wJvcJ a1 .an early ~•age in 1hc pnx.:ccdinMS· 
PG & E respond<d 10 1he ,1alrs 1ni11al requesl 
ror anlormauon on car1hquakcs, su )up,a at 2S 
n. I b, by h,nng a consuilanl, 1he TERA Corpora
uun, 10 prepare .1 rtport un 1hc &.:omphc.aung 
elle,15 of eanh4u~kes on emergency planning'. 
Su Rec.Vols. I024JJ. Appl,cani's fas. 79, 791/\) 
& 79(11; (for 1den11/1cauun only) ITERA repon). 
The San Uno/r~ dccl!ioWO was handed Jown one 
week before the prc-hc~umg conference m 1hc 
Diablo Canyon lull power opcra11n11 license pro
ceeding. Al thac Lonlcrcnce, 1hc Alom1c SaJcly 
and l.1ccmrng lloard concluded 1ha1 .S,,n Ono/re 
baned any cunsuJcrallun of 1hc comphcaung 
cffcc1s of cctnhquakcs on cmcrgen<.:y pJ•urnrng, 
Rec .Vol. 811, Tr. al l 1.445-51, a holding ,w,hly 
incorpora1cJ into ~n unpubHshcd order. Memo
randum & Order, Dode, Nos. 50-l75 lll.. 50-
323 01., ,hp op. al 2 IA-~-L.U. Dec. 21, 19111), in 

Rec . Vol. 811. Ahhuugh al 1hc pre-hean11g <.:On
fcrcncc the Hoard had noted that there was 
~utfu:1cnt lime 10 appeal bdorc the hcanngs 
bc"an 1f 11s ruling wa~ in error, Re..:. Vat 88. Tr. 
at 11.-150, 1hc Bo.t1d I.alee Jemcd J reque~I to 
LCrt1ly J.ll appeal hcG1u~ a .. JcL-1s1on 111 rc=gular 
, our!).(' bv the Cumn11~!.JO0 1n rt:'.)pon~ ICJ JO 

J.ppc.Jt I rum lhc Uu . .uJ''.) hnal 1111ual upmwn" 
would '.)Ufl1"-c. Mc-mu1J.nUum &: Order, J.h.K-kct 

treat. It defies common sense to exclude 
evidence about the complicating effects of 
earthquakes from a proceeding dealing 
with how to respond to a nuclear accident 
at a plant located three miles from an ac
tive fault, a plant in which seismic concerns 
dominated the design and construction pro
ceedings for well over a decade. The ma
jority's preoccupation with probability cal
culations simply does not justify the Com
mission's stubborn refusal to do the obvi
ous. The majority has allowed the Com
mission to interpret its regulations in a 
manner which undermines the basic pur
pose of emergency planning and singles 
out earthquakes for different treatment 
from other offsite natural phenomena, 
without giving any good reason for its ne
glect. 

The Emperor has no clothes---t!arth
q uakes should have been considered in the 
emergency planning for a r.idiological acci· 
dent at Diablo Canyon. The county 
government knows this and has factored 
them into it.s emergency ·plans; PG & E: 
commissioned a study on earthquakes at 
the NRC st.affs request and then was told 
there was no need to litigate or implemeut 

Nos. 50-275 OL, ~0-123 OL, shp "I'· al 2 (A.S. 
LB. Jan. ti, l9ij2), in Ri,c.Vul. 89. 

Accordmgly, when emcrgcncv planmng 1ssUt'c\ 

wert discus.std during the hcanngs. 1hc liccn~
in11 board excluded all evidence on canhquakc':1. 
The applic.anr, PG & E. unsuccesslully aucmp..-d 
co introduce us TERA Rcpon 1n10 1hc record. 
argumg 1ha1 "jusl bet.:au~ wr iarrn·1 lo litiga1c-
1hc ctfccu, uf canhqu.ak.cs . . . doe~n·, mean 1JtJi 
ic's nOI acc:cp1ed 11110 cvadcm.:c 1f ii':. pan .,J 

somebody's plJn." Rec. Vol. 90. Tr. al ll .7~'l . 
Judge Woll blunrly re1cc1cd 1h.a1 reasonmg, slJI 

ing 1ha1 .. lwlc \\odl 1101 pcrm11 JDY c:v1Jc-nu= 
rcganhn9' c:-anhquJ._c~ 111 1h1~ hcanng." JJ_ . .II 
11,7611. Unc pon,un of 1he TERA Repon, 011 

cs11ma11on o( cvacuauon limes, was la1cr ad11111 
led as Applicani', Exhib11 8~. bur only aher JU 
references 10 earthquakes were blacked out .tnd 
only aher JuJge Woll reallirmcd rhat he woul<I 
permu no qucsuomnK on 1he car1hquakc-rda1cd 
ponion> uf 1he repon. Id. ar 12,ll 1-14. 12,IHb-
90. PG & E was al"° barred lrom placing 111 
evu.Jcncc Exh1b11 t:U)(A), a ponwn uf the rcv1-
~mns 10 the Cuu1uv'!t emergency plan for Di;,.blu 
Canvon which addrc~~d earthquake complh a
uon!t. Jd. JI JI . 7M-b8. Thu~. 1hc record 1..0,,hl 

cii1~1Jv have lOnl.;Unt"J JU ot 1hc informa111,n 
nc<:c~r f lu ~11J15:.t1c the c.iu1hquakc 1i,.Suc. 

) 
TENNESSEE GAS TRANSMISSION CO . .-. F.E.R.C. 

Cllc aa 7H F.U61 ID.C. Clr. 1!161 

it. After more than ten years of public quire company to refund n ,.11 
under •• alarm, only a divided Commission and this charges assessed against customt:rs 

divided court persist in pretending that previous r.ite schedule. 
earthquakes are not material to emergency 
planning for a nuclear plant located only So ordered. 

three miles from an active geological fault. Mikva, Circuit Judge, filed dissenting 
If that judgment is at fault, history will opinion. 
allow no rehearing. 

I respectfully dissent. 

TENNF.SSEE GAS TRANSMISSION 
COMPANY, A DIVISION OI-' 
TENNECO, INC., Petitioner, 

v. 

FEDERAL ENERGY REGULATORY 
COl\lMISSION, Re11ponden1, 

Public Senice Electric und GWI 
Company, Southern Natural (ia11 

Company, Intervenor~. 

No. 1!5-1201. 

United St.ates Court of Appeals, 
District of Columbia Circuit. 

Argued Feb. 10, 1986. 

Decided April 29, 1986. 

Gas pipeline company filed stipulation 
with Federal Energy Regulatory Commis
sion settling or establishing procedures to 
resolve consolidated matters pending be
fore Commission. Commission issued or
der and later issued clarifying order inter
preting stipulation to require company tli 
refund minimum bill charges made under 
rate schedule for interruptible transporta
tion service for previous period, and compa
ny appealed. The Court of Appeals, Silher
man, Circuit Judge, held that: (I) Commis
sion's action was not entitled to usual pre
sumption of deference; (21 lat.Jr enacted 
policy could not be retroactively applied to 
support Commission's inwrpretation of 
stipulauon; and (3) stipulation did not re-

I. Ga.a ca->14.5(6) 

Action of Federal Energy Regulatory 
Commission interpreting stipulation filed 
by gas pipdine company had to stand on 
Commission's own reasoning, rather than 
counsel's post hoc rationalizations. 

2. Gas =14.5(7) 

Federal tneri,,y Regulatory Commis
sion's interpretation of stipulation filed by 
ias pipeline company was not entitled to 

usual presumption of deference attending 
administrative decisions made in exercise 
of agency's delegated authority, where 
Commission vacillated in articulating ratio
nale for result. 

3. Gu =1-1.3(1) 

Later enacted policy of Federal Energy 
-Regulat.0ry Commission could ni,t be retro
actively applied to support Commi.ssion's 
interpretation of stipulation filed by gas 
pipeline company settling matters pending 
before Commission. 

-1. GUii e:-1-1.6 

Stipulation which gas pipeline company 
filed with Federal Energy Regulatory Com
mission did not require company to refund 
minimum bill charges assessed against cus
tomers prior to date of stipulation under 
previous rate schedule for interruptible 
transportation service, even though iitipula
tion was somewhat ambiguous as to such 
issue, where there was no stated poaition 
obligating company to refund such mini
mum bill charges and there were specific 
provisions directing company to eliminate 
mmimum bill and to file revised tariff 
sheets n,flecting such change after effec
tive date of stipulation. 


