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C_ongress' understanding of the “law of
n.auons" in 1789 1s relevant to a consideru-
t!on of whether Congress, by eracting sec-
tion 1350, intended to open the federal
courts to the vindication of the violation of
any right recognized by internativnal law.
Examining the meaning of the “law of na-
tions™ at the time does not, contrary o my
colleague’s charges, “avoid the dictates of
The Paguete Habana” abd “limit the law
of nations’ to its 18th Century definition.”
Ed\g'urds' op. at 2% The substantive roles
of international law may cvolve and per-
haps courts may apply thuse new rules, but
that does nol sobve the problem of the exist-
ence ol a cause af wenon. If plamtif s were
exphiatly provided with a cause of action by
the law of nutions, as it is currently under-
sl(.md, this court might --subjeet to consider-

ations of jusuwialaity-~be required by see-
tion 1350 to entertain their elaims.  But, as
(.liscussud below, see infra pp. B1b-%1Y,
lnlc'*rn_ulionul law tuday does not provide
plainuifs with a cause of actyon
Reeognition of suits presenting serious
p'roblcms ol interlvrence with foregen rela-
tiens would conthet with the primary pur-
pose of the wdoptivn of the law of naLions
by federul law--tu Amenic's
pedceful relations with other nations. See
The Federalst Noo sb (A, Hanndton);  The
Federalist: No. 3 (A, Hamnlton).  Judpe
Edwards éites this rationude as w reason for

prromuote

reading seetion 1350 oy cresting i vause of
action for privite parties. The inference
from that ratwmale seems tone, hinvever
Lo run in precisely the opposte dirceton,
:\(!jlldi(f;tliun of anternationad disputes off
llhns sort an federal courts, disputes over
mternationst violence  oecurnng
would be fur more likely tr exacerbate wn-

sthraad,

sions with other nations than to promute
peaceful 'refations.

Under the pussible meaning 1 haye
skcl't‘hell. section  1354s current I’unvlh.m
would be quite muadest, unless @ modern
statute, Treaty, or excculive agrecment pro-

240 Nop s thete i senitiior g the Laet 1hat
ub The Paguete Habana the cond asaasted
[RE D AN T T RS RN TU I TTT I TYRRE NN That cane
msobveta bt ob the Lsw o athions - e
PG Do ddet snaniiame sas —svhic i nad

vAidud a private eause of uction for viola-
tions of new international norms which do
nol themselves contemplate private en-
forcement. Then, at least, we would have a
current political judgment about the role
appropriate for courts in an area of con-
siderable international sensitivity.

. V.

.thlher eurrent international law itself
gives appetlants a cause of action requires
more extended  diseussion.  Appellants’

_claim, in Count I of their compluint, is that
appellees have cummitted Lhe “torts of ter-
ror, torjure, hostage-taking and genocide,”

Briel for Appellants at 29, in violation of .

various customary principles of internation-
ul faw. Such principles become law by vir-
tue of the “general assent of civilized' na-
tions.” The Puquete Hubana, 175 U.S. at
694, 20 S.CL at 297, Ualike treaties and
statutes, such law is not authoritatively
pronounced by promulgation in a written
document hut must be found in the “cus-
toms and usigres of civilized nations” as
evideneed by the works of “jurists and com-
mentators.”  fd al T00, 20 SCL w0 299; see
§l:nllllu of the Interaatonad Court of Jus-
tice, art. 38, 54 Stat. 1055 (1945), TS, No.

998, Restatement of the Foreyn Relutions

Law of the United States (Revised) §§ 102 -
108, at 24-3% (Tent Draft No. 1, 19504
Consequently, any vause of action that
tnight exsst, lthe the precse meamng of the
vustomary principles themselves, ust be
interred from the woarces that are evidenee
of and attempt o Tormulate the fegal rules.
The disteret eourt Tound, and appetbants
have not argued to the contrary, that none
of the documents appellants have put forth
s .~.lu¥ing the international leyd principles
on which they rely expressty state that mdi-
viduals can bring it in mameipal courts 1o
caforee the speaficd  nphts. See 517
F Supp. av 348 90 Morcover, we  have
been pointad to nodhing in ther language,

long recounized the npeht of poavate enoree-
menl That, o~ sl e aiown, s not amver sl
Iy true of mileviationad law atid most particsebar
Vo ot e of the woea i wiseh s case
Talls '

Cile as 726 F.24 774 (19%4)

struclure, or circumstances of promulgation
thal suggests that any of thuse ducuments
should be read as implicitly declaring that
an individual should be able. to sue in mu-
nicipa) courts to enforce the speeified
rights. In any event, there is no need to
review those documents and their origins in
further detail, for, us a gencral rule, inter-
national law does not provide a private
right of action, and an exception lo that
rule would have to be demonstraled by
clear evidence that civilized nativns had
generally given their asseat to the vacep-
tion. Hassun, supra, 4 Hous.J.InUl L. at
26--27. '

Internationsl faw typically does not au-
thorize individuals to vindicate rights by
bringing actions in either international or
municipal tribunals. ** ‘Like « eneral trea-
ty, the law of nations has been held not to
be self-exceuting so as Lo vest i plantif [l
with individual legat rights”” Dreyius v
Von Finck, 534 F.2d at 81 (quoting Pandingr
v. Mcklroy, 164 F.Supp. at 393). “[Tlhe
usual method for an individual 10 seek ve-
lief is to exhaust local remedics and then
repair lo the executive authorities of his
own state to persnade then to champion his
claimn in diplomacy or betore an internation-
al tribunal.” Baneo Nacional de Cuba v.
Sabbatino, 376 U.S. at 42223, 34 St at
937-48.

This general relegation of individuals to a
derivative role in the vindication of their
legal rights stems from “{tfhe tradnional
view of international law ... that it estab-
lishes substantive prineiples for determin-
ing whether one country has wrongel an-
other. 376 US. at 422, 34 SCu at 837
One scholar explained the primury role of
states in international law as follows:

Since the Law of Natins is based on
the common consent of individual States,

States are the principal subjects of Tater-

national Law. This meuns that the Law

of Nations is prmanily a law for the

25. Further evidence that “The Law ot Naoons o
prinianly 4 law between States” 15 the hey robe
played by patonality e the avashebiliay o ad
viduals of internstional lepal protecton 11
Oppenhenn, supri. A B0 Even natronads

however, cannut themselves generdiiy wnoke

internationat conduct of States, and not
of their viizens  As a rule, e subjects
of the rights and duties urising from the
Law of Nalwns are States sulefy and
exclusively.
1 L. Oppeatieun, fnternational Law: A
Preatrse 19 11 Lauterpacht 3th ed. 1955).
Even statements of individualy’ rights or
norms of individual  conduct that have
carned the umversal assent of civilized na-
tions do not lecotne principles of nterna-
tional taw unless fhey are “used by
stites Tor ther cotmon good awd/ar in
dealings nter " Lapes v Revderer Rich-
ard Sclroder, 525 F.Supp 202, 297 (ko Pa
196:3)  (Toatnte omitted).  Sce Cohen v
Hartman, 634 P20 81 514 (oLl Cir 1981)
(“The stundirds by which natons regulate
their slealmys with one another inter se
constitute the law of natiens” ™), HT v
Vencap, Lud, 519 P2 aL 101 (ten com-
mandments ol mternatonal fow for this
reasut
YE it s i barge part because "L Law, of
Natwmns 15 prinartly 2 baw between States,”
1 L. Oppeibenn, supri, at 636, that interna-
Lonal Jaw seneradly relies onan enforce-
ment seheme nw el wdivduads have bo
dircet yobe, that reliance also retlects recog-
pition of sume otler importaal charieteris-
Ues of mrernatonal laow thal « singussh 1t
from munepad law Chicf among these 33
the limited male of Low v the tnternutional
reabn, Intermationad L plays aonuch fess
pervimve rol in the ordering ool stales”
conduet within the mternational vommunity
than does munsapetl faw e the orderiog ol
fndividuals’ conduet withn wations. Unlike
our mdwn, fur example, the it ernationa)
commutty could not plaustbly be deseribed
as provernod h_\b laws  rathey than men
“pternationat ogal lisputes are not as
separable from polities s ure rmestie fegal
dinputes Rt Nuttonal Uity Bank v
‘Buneo Naconzl e wha, i U8, at 175, 92
that grotectosn 7 Invirvnduals  whis pussess

Ll futhalils a1 Wi dbsoaadd, s, a9 rule,
thear teosne Ll wily sl e ety which
Frs a ptht sk Don pediess, and these mdivid-
s Themselves Taave no sucn gt R TS

aote Tdntted)

(ﬂ
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S.Ct. at 1816 (Powell, J., concurring in the

Judgment).

International law, unlike municipal law”

(at least in the United States), is not widely
regarded as a toot of first or frequent resort
and as the last word in the Jegitinate reso-
lution of confliets. Nations rely chiefly on
diplomacy and other political tools in their
dealings with cach other,'sind these means
arce [requently incompatible with declira-
tions of legal rights. Diplomaey demands
great fesibulity and focuses prumarity on
the future ruther thim on the past, alten
requiring ~tates Lo reftan, for The  ahe of
their fubire rotaton L from prouounang
Judgment on paot conduel, O Internation-
al Assocration of Mactunists & Acrospace
Workers v, OPEC 649 120 1354, 1358 (9th
Cir 4981, cort. denied, 154 U.S. 1163, 102
SICL 1036, 71 L.Ed2d 319 11982).  Since
stales wlopt international law to improve
their relations with cach other, it is hardly
surpresing in the cerrent workd that they
shoutd generally retain for themselves von-
trof wver the ability to invohe 11, <Nor is it
surprising that tternationat Taw s s ohed
less often to secure authorttative adjudien-
tons than 1tas o bolster sepotating pusi-
Lions or 1o stequire public support for for-
cign-retations policies. "By and Jarge, na-
tions have resited tard-party sevtlement of
their disputes and wdjudicitive techniques
have plased & very lomiten role in ther
relativns.” Bitder, Some Lmntations of Ad-
Judieaton as an Internatona Dispute Set-
tUement Techmyue, 23 Vadlndl Lo, |
(1982) (Footnote omitted). Vo conatgquence
15 that internattonad law has oot been ey
temsively developal through judiend devi-
stons.  See b Henhgn, 1 Pugh, O Schacht-
er & H ;Smil, supria. al 88 {"The strongly
politicat chiracter of many international is-
sues accounts for the relihive pauetty of
judicial decisions i contemporary interna-
tional law.™).

This remans true vven us mternatonal
law has became ervisngly concerned with
Individuag ryeits, Some of The vights At
Tied in tie dovuments rebed apon by appel-
Linty w tating praneles of international
Law recournrimg indviduad eyrnts are elearty
not - cvpectad to e Judienddy entoreed

throughout the world.  Eg., Universal Dec-
laration of Human Rights, G.A Res. 217, 3
U.N.GAOR, U.N.Duc. 1/777 {1948) (right 10
life, liberty, and security of person; right to
freedom from arbitrary detention; right to
leave country; right to practice religion;
right to speak and assemble; right to frecly
clected governmient); International Cove-
nant on Civil and Political Rights, Annex to
G.A Res. 2200, 21 U NGAOR Supp. (No. 16}
at 52, U.N.Doe. A/Z6316 (1966) (similar list
of rights); Amencan Convention on Human
Rights, Nov. 220 1969, 0.A.8. Offical
Reconls OEA/Ser. K/XVIZLL, Doe, 63,
Revo 1, Corr. 1) reprinted in 9 LLM. 101
(1970}, 65 Am.J.Int'l L. 679 (1971) (simiar
list of rights).  Some of the key dlocuments
are meant 0 be statements of ideals and
uspirations only; they are, in short, merciy
precatory. © Sec 1 L. Oppenheim, supra, at
T45; 19 Dep't St.Bull, 751 (1948) (Universal
Declaration on Human Rights “is not a
trealy; it 15 nol an international agree-
ment. [tis not and does not purport to be
a statement of Taw or of legal obligation ™)
tremarks of LS. representative o [N
Geaeral Assembly) (quoted in L. Henokin, R
Pugh, . Schachter & H. Sinit, supra, at
"RUB). Some define rights at so high a level
ol penerality oroan terms so dependent for
thetr meamng on particular social, cconom-
ie, and politcal ctremnstances that they
cannot be construed and applicd by courts
acting w o trihDonad sddjadieatoey manner.
Fyp, Umversal Dechwation o Human
Riphts, supra iryebits o work, 1o just com-
pensation, Lo fetstire, Lo :uh-qlmlu stundand
ol living, to educstion, to participation
cattural lifey, Declaration wl the Rights of
the Child, U A Res. 1386, 14 UN.GAOR
Supp. (Noo M6) ac 1Y, U NDoe. AZ4354
QoY) (rights to wpportuiity to develop in
noral mauner to prow upoan atmosphere
of wifecton and of morad and snaterial ce-
vurity, to deselop abnlitees, judgment and
sense of moral and sockd responstbility, and
Lo play).  Some expressly oblige states to
cnact implemenuny legslaven, thus im-
pliedly denyuys o private cause of action.
Egr, tawernatonal Covenant on Civil anag
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Political Rights, art. 2, supra;®* Amencan
Convention uvn Human Rights, art. 2, supra.

It may be doubted that courts should
understand documents of this sort as hav-
ing been assented to as faw by all civilized
nations since enforcement of the principles
enuneiated waould revolutionize most socie-
ties.  For that reason, among others, courts
should hesitate long before finding viokai-
tions of a “law of nations™ cvidencol pri-
marily by the resolutions amd deelirations
of multinationsl bodies.  See Note, Customn
and General Prinaples as Sources of Inter-
matwonal Law in Amerwan Federal Courts,
82 Colum L. Rev, 71, 772 71, T80 83 (1982)
In any event, many of the rights they de-
clure clearly were not intended for judicial
enforcement at the behest of individuals.
The express provision in the European Con-
vention for the Protection of Human Rights
and Fundamental Freedoms, Nov, 1, 1950,
art. 25, 213 UNT.S 228, BEES. 5, of an
international tribunad to which individuals
may bring clamms, thus cvidencing states’
ability to provele private rights of action
when they wish to do su, 1s an extraordnne-
ry exceplion that highlizits the penerad
absence of individual-camplaint procedures.
Even that exception, moreover, 15 a lar cey
from the authorrzation of ordinary munet-
pal-court enforeement.  Current  interna-
tional human mghts luw, in whitever sense
it may be called “law,” is doubtless grow-
ing. But it remains true that even that
26. The [nternational Covenant on Cood and PPo

htcal Rights directs states 1o provide o torsun

tor private vindication ol frghes ander the Cov
enant. That provisinn, however, should not he
taken (0 suzgest the Uovenant prants of recog:
mzes a prvate npht ab action e omanicipal
counts 1 3 case hke this, Farse, the Cavenant
directs states o provide forwns oaly lor the
vindication ot Aghts apaimst Invmselves, nut tor
the vindication of nights apainst other states

1 15 oaly the Jutter that cases Wl the pohucad,

foresm retations problenis that e belumd sree

nationat faw's peneral (ule glanst prosate
causes ol actio: Thus, vven it thw Covenant

SUERests tecoguitiny O P ale Catlse ol ok

ton tor the torber HUdoes not ks so o he

fatter  Second, (e Covenant does aor itaelt

say mdividuals can sue Pattier, ot deaves o

states the Tnitmest ol .l ehlipatian to ocate

pravate Fights of setion

branck of international law dues not today
generaliy provide ¢ private night uf actron.
Appellants, therefore, are not pranted
private roziit of action to bring ths lawsuit
¢ither by a spreatie mternationat legal right
or imphedly by the whole or pacts of nter-
national law
Vi
In Fuartig o v, Pema-lrasa, w30 1 24 876
{2d Ciee 1201 the Sceond Crreat, which did
Aol sadare s e e of the exdatenee of a
cause of et held That secton T3O0 af-
fursdid par it over w claun browght by
Paragiay i Stuens agatinal o former Para-
Uy il ol Fhe plamtifls, « Tather
amd datginer, adlegod that the detendant
hied tortneed his son, her brother, i viola-
ting, of international law’s proseription of
offiral turture. To hyghlight what 1 be-
Hieve should be the basis for vur holding, it
13 worth pomting out several syaificant
differeoves taetween Uhis case aind Frlactga,
First, unbihee the detendints n ths case,
the defondant ar Frlarinrg was o state offi-
exd weting n ts offiezad capaen s, Seeond,
the wonens of the defemdant we Frlartsea
were i volation of the constitution and
e s of his stiate sund were “wholly unrati-
Fied byt pution’s woveroment,” 630
.
Fiake .m\ukml i Milartusa was the proserip-
tion ol oificd tftare, o prinetple that s
vinbodial i mnnerois nlernadional con-

adoat sxg Theed, the mternstonal Taw

yeitioi i desbaranons, that L elear and

o anitde tetnge dead the Hanei pthts
ot sl ded boarret el e Cov-
et okl for somplaal s woud a state’s
Contae L by o Broupht anly By mnther state
and ther vad o sEThe “del ndid Gade codients
o thie € onprGne S nosdicion A Optional
Protoal, Apned to G Kes 22000 21 UN
GAOR Supp 1o Hpa ol U Do A sl
(o) pacdsdes Toa iutand,  coimplatits
Aol s Bl Boone Lopead b7 Thn iy stales,
The 4 Libeed Stade «oas not amenus thein See
Henkin R Purh O Sthaechter & HO Swat,
Bosae (e b s Spppfeie ut s ifter it
v it ivestn e peneradiy Sobt dhe Noew
Intericv ent Lo Protecrear o8 the Rights of
fneny i e 40 dites than Shades G2 ek L Rev
o2l ooy
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unambiguous” in its application to the facts
in Filartiga, id. at 884, und about which
there is universal agreement “in the mod-
ern usage and practice of nations.” [d. ut
BH3.

Thus, in Filartiga the defendant was
clearly ‘the subject of international-law
duties, the vhallenged actions were not at-
tributed to a participagt in American for-
eign relations, and the relevant internation-
al Jaw prineiple was one whose definition
was neither disputed nor politically sensi-
tve. None of thet can be ~ad about this
case. For these reiswns, not adl of the
arrady s emploved tere world apply to deny
i s of action to the plamud fs i Filart-
i

Ioiffer with the Filaetim deetsion, how-
ever, becuuse the court there did not ad-
dress the question whether international
law created @ cauae of action that the pr-
vite parttes before it could enforce in mu-
wicipal courts. For the reions given, that
INGuIry ts essenbial.

Vil

The spmons i this ease are already too
lony and complex for me w think it appro-
priate to respond 1 detad o Judpe Bd-
wards' and Judge Robl's arguments. A
few pomts ought to be made, however, with
respect W vach of the other concurring
upiLntons.

A

First, Judge - bdwiards attributes o me
a nwnber of postons that 1 do not hold,
See Edwards” op wt 777 For eample,
far from rejecting the four propusitions he
extracts from Filortga, 1 oaceept the first
three entirely amd also agree with the
fourth, but in a mure limited form - name-
ly, “section 1350 opens the Toderal courts
for adjudicavion of vights aready  recoy-
nized by internavional Jaw” Lut orly when
amony those vights 5 that of wedivistieds (o
enfuree  substantive rulea e munerpal
courts.

Sceomt, s nobed virhier i this opimoen,
seclipgn L350 provntes gureadicyon for ot

actions alleging violations of the “law of
nations” and “treatics of the United .
States.” No process of construction ean pry
apart those sourees of substantive law; in
seetion 1350, they stand in party. If, as
Judge Edwards states and Filartigs as-
sumes, section 1350 not only confers juris-
diction but creates a private cause of action
for any violation of the “law of nations,”
then it also creates a private cause of action
for any violation of “treaties of the United
States” This mcuns that all existing trea-
ties becante, and all future treaties will
become, in effect, self-executing when rati-
fied. This conelusion stands in flat opposi-
tion to almost two hundred years of our
junsprudence, and it is simply o late to
diseover such a revolutionary effect in this
little-noticed  statute.  This consideration
alone seems to me an insuperable obstacle
to the reading Judge Edwaros and Filartiga
give to section 1350.

Third, the implications of Judge Edwards'
theory—that section 1350 iwsell provides the
requisite cause of action —cause him s
much difficutty that he is forced to invent
limiting principles. Thus, the law enunciat-
ed in Filaruga oosand 10 cover oaly those
acts recogmzed as “internatwnal crumes,” o
vategory which he sujoaes ot o be us
browd as the prolbions o the law of
nations,  This restrretion muy allay some,
though by no aneans wll. apprehenswons
uhout what courts may get hemselves and
the Urmited States mtu, but .t comes out of
nothing i the hmpuage of seetion 1350,
According to that statute, jurisdiction exists
as to any tort s viohition of the law of
nations.

The “allernastive formulation” my  col-
leapue espouses requires even more Jegisla-
tion Lo lame ils unruly natere.  Recogniz-
ing  that this “alternative  formulation”
would open Amerieian courts 1o disputes
“wholiv involviag foregen states,” the con-
curreace erects i oset of limiuny principles.
Three hinds of smts only are o be allowed:
(1) by awdiwens for domestic torts committed
on United Staters leerttory ana that injure
“substantinl mghts”  under  internutonal
luw; (&) by aliens for “unnvnal enimes” (no
matler where comnnttled), ana (3) by ahes

e

! TEL-OREN v. LIBYAN ARAB REPUBLIC 821

Cite as 726 .2d 774 (1usd)

against Americans for torts commitlud
abroad, “where redress in American courts
might preclude  international  repereus-
sions.” Edwards’ op. at 788,  Asude from
the unguidud policy judgments which these
definitions require, and whatever else may
be said of them, it is clear that these
limitations are in no way preseribed, or
even suggested, by the language of seetion
1350. Rather, they are imposed upon that
language for reasons indistinguishable from
ordinary legislative prudence. The neces-
sity for these judicially tnvented timnations
merely highlights the error an the reading
given section 1350,

Finally, in usssessing a statute such
this—one whose genests and purpose are, 10
say the least, in considerable doubt  seme
perspective is required. For o youny, \\'(':lll\
nation, one anxivus W avoud foregn entan-
glements and embroilment in Burope's dis-
putes, to undertake casually wind without
debute to regulate the conduct ol other
nations and ndividuals  abroad, comduct
without an eifeet upon the interests ol the
United States, would be w picce of hreath-
taking folly-—so breathtahing as to render
incredible any reading ol the statute that
produces such resuits.

It is anomalous Lo suggest that such a
reading is supported by Atexander Hinul-
ton’s concern, expressed in The Foderalist
No. 80, that aliens' grievances be redressa-
ble in federal courts.  Hamilton wis du-
fending judicial authority which extended
“to alt those [eases) which involve thie
PEACE of the CONFEDERAUY, whetber
they relate to the intercourse hetween L
United States and foreirn natons, or to
that between the States themselves.”  The
Federalist No. 30 (A. Hamiten).  His con-
cerns were very largely met by fedoral Jdi-
versity jurisdietion, and. it would acem,
would be eatirely met by a section 108
which had the historical meaning 1 hase
supyested above as plausible.

1f seetion 1350 had been desigaed o pro-
vide aliens with redress in order to plase
federal courts all thuse disputes ahout 1rea-
ties amd intermitionil aw that oo pro-
vohe internattonal medents, the jursdu-to

given would aot have feen imited o torts
anly.  The concurrence’s reaponse 1o Lhi:
ohservation 13 o surniae 3 enmpromise
for which there 1s absolutely no historical
evidence. -
Bul the tGouble goes decper than this.
Judge Bdwurds’ reading of the statute

Cgives Tederal jurisdietion to susts belween

ahens for violations of internationad law
and treidies of the United States, He sugg-
gests thal iy i proper because “la] denwal
ol qustee el dreale the pureeption that
the Huited Jtates is siding with one party,
thereln ol tenting the staty of the other.”
Glwards” op oal ™1 w13 This tuens
Hoannlton s ary et on ity head A relus-
al by w Usited States conrt o ear a dis-
pute between abens i ek less of fenalve
to the states unvuhed than would be un
aereplance of jurisdeton and @ deaston on
the mertls, bn the fatter vase, the stude of
e T parts wuuld certaly be affront-
il particolarty where the Homted States’
interesie are uot anobved. The Unmied
Stitea would be perevnved, amd pusdy o,
wol s o palion seaghanunssly vefereeng
mternationad dispates but as s affielous
inte eloper smi oo wkeratond busvhody.

Lipded . 11 vetns oo te tial Jadpre Fad-
wards sterprc bt sl pequire us Lo
Henr (his i, thius thro o the United
Sites e i dnproper wd undvesirable
role, 1 eor ve aned that gepoant s here
B e abiegon ol torture tHie cot-

plantatiere bt the PRO s arryviig out
ity attiel, a e the vomplunt adlepges to
have mehatot tocture, i acting ot the
Peheat of il s conpaetion sith Tabya
Vieswiad Uil way, this vase is odistmpunsha-
ble fram Filarned, and ek, Judyge Pd-
wards' approach wenthl force us ta hear it
I enterGunine eh aost, one of the mses
worthd B e ther tlae refationsdigs betisecn
the Plat el Labva consdiaed  that of
apent aned prcpal, o Ut Ldny shoudd e
Beldd o~ poinaede Tor the PLOT e hans, The
prospeet al o Goderad voan arderygr dis-
vovers on e hoan z ety nothing of
AT ahoendiae 1 b, or oulith o e, Ditle
oG tertvme Wt 1 likehy to
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disturb the "PEACE of the CONFEDERA-
CY,” this is.

If more needs to be said apainst the con-
struction my colleague and the Filartiga
court would give scction 1350, it may be
obscrved that their interpretation  runs
against the grain of the Constitution. [t
does 0 by confiding important aspects of
foreign relations to the Article {H judiciary
despite the Jact that the Constitution, in
Article 1T and Article 1, places that respon-
sibolity in the President and Congress,
That 15 the fundatnental reason 1 have ar-
gued Ul st s improper (or Judges 1o infer
aoprivate wause of wobion oot exphertly
grantae

B

Judpe Robs msapprebends my position,
cquating it many respects, with Judge
Edwants” | have not read seetion 1350 as
wuthorzing the courts to enter inty sensi-
tive arvas of foreign policy: quite the cun-
trary.  As 1 have suppested, the statute
probably was wtended to cover only a very
limited set of tort aetions by aliens, none ot
which 15 capable of adverscely alfecting Tor-
elgn poncy,  Sice nternational Lo does
not, nor 15 1t hkely o, recogmize the capaet-
Ly of private plainuf€s to litigate its rules m
MUMCH» courts, as i pru('llt';ll matler un\y
an actul Cangress or i trealy nrguu;‘ilul by
the Prsadent and raufied by the Scenate
could create i vause of action that would
direet courts o entertain cuses lihe this one.
Should such un improbable stalute or treaty
come inlu existenee, it will be time o ask
whether the constitutionsl core of Lhe polit-
ical question doctrine prectudes jurisdiction.
That mquiry would necessanity b constitu-
tional in seope, for the prudenual aspect of

27. Sew. e g, Meetmy with Hispaaue, Labor, and
Reppivus Press, 19 Weekly  Comp res Doe,
1235 0248 49 (Sept H, 198 L iPresident Reap-
an » lesponse to guestion CJOe ot the jea-
stils wWhy we would never nepotiate with the
PLO o] because they vpendy sard thes dewed
the aeht of Daael to be o nation ™), 1 otegn
and  Domestuc [ysues, Ouiestion and-Answer
Session with Reporters, 19 Weekiy Comgs Pres,
Doc A 637 48 AL 4 Pisd oPreidient
Reqan s response to questuwon LA e they pos
e festamd sl bat thest sntecests bey ne-
stected on the basis o an acton hen Dy o

the doctrine would be insufficient to deny
jurisdiction if Congress had tried to do what
Filurtiga supposes. Judge Robb apparently
thinks that the constitutional core applies,
since he invokes the political question doe-
trine without even inquiring whether the
statute applics to a ease like this.

Judge Robb chides me for stating that
the PLO “bears significaatly upon the for-
eign relutions of the United States.”  He
states that 1 thereby give that organization
“more in the way of official reeognitinn
thay (it} has ever before gained from any
institution of the national government.”
As it happens, that s not correct. Numer-
ous offietals of the United States have dis-
cussed the problems posed by the PLO for
American fueeign poliey, including the Pres-
identand the Seeretary of State? Judicjal
circumspeetion 15 certainly an admirable
quality, but a court need not be so demure
that it cannot even mention what the workd
knows und the highest officiuls of our
government publicly discuss. It is, more-
over, particularty startling to see the ease
for such extraordinuey pradence made moan
opmion thal tself contains clear saplica-
tions of responsibiiny for worldwade terror-
ism. IUIs surely self«defenting 1o engagre in
such speculations i veder to avonl mahing
the mitder obsersation that te PLO afTects
uur Joreign relations.

Were the matter mine to decide, T wonld
probably agree that the constitutionad core
of the political yquestion doetnne bares this
or any similar action.  But I am bound by
Supreme Court precedent and that prece-
dent, in general wnd a5 1t bears i particular
upon the constitulional component of the
doctring, is most unclear. For that reason,

proup, the Lo, which, ss 1 sav, was never

clected by the Palestiman peops Y ONY.

Lines, Nov 10, 1983 a0 A 32 coll 5 (remuarks of

pder Sectetay o State Tur Palitical Adtars

Lawsener S Lapleburgerd Aad, most recently,

The New York bunes reparted onots lrent page
Svertelary o State Geogpe P shullz’s come
ments i e onteote of the struggle withn
the Palestine Liberatton GOrganizalion was «er-
tam (o e anagor imphcations’ hon the tuture
aal the Abenscan sponsared pesce efturts e the

Aaddle Fast ™ N Y Junes Nov o 20, 1984 ab
Al cul 5
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and others | have speciflivd, see supra pp.
803 & note 8, it seems better Lo rest
the case upon the grounds | huve cho-
sen. The result is the same. | would have
said that this course has the additional vir-
tue of giving guidance to the har, but, as
matters have turned out, the three opinions
we have produced can only add (o the con-
fusion surrounding this subject. The mean-
ing and application of section 1350 will have
to await clarification clsewhere. Sinee sec-
lion 1350 appears 1o be geaeraling an in-
creasing amount of litigauen, it is o be
hoped that clanfication will nol be tong
defayed.  In the meanume, iU s impossible’
Lo say even what the law of this cireuit v
Thougn we agree on nothimg else, Tan sure
my cotleagues join me i Ording that re-
grettable.

ROBB, Se¢nivr Circuit Judgre:

[ coneur in the result, but must withhold
approval of Lhe reasoning of my cotleapues.
Both have written well-rescarched  and
scholarly opinions that stand as lestaments
to the dilficulty which this case presents.
Both agree that this case must be dismssed
though their reasons vary greatly. Buth
look buckward to Filartiga v. Pena-lrada,
630 F.2d 876 2d Cir.1980), and forward o
the future efforts of others manned or mur-
dered at the hands of thugs clothed with
power who are unfortunately present i
greal numbers in the internatonal order.
But both Judges Bork and Edwards fail to
reflect on the inherent inability of federal
courts to deal with cases such as this one.
It seems to me that the political question
doctrine controls. This case is nonjusticis
ble.

A. This case involves standards that defy

Jjudicial application.
Tort law requires both agreement on the
action which constitutes the tlort and the
means by which it can be determined whe

1. See eyg hoplememtanon ot the Helsmkr Ac-
cords, Hearnmy Belore the Comtssion o Se-
curty and Cooperation 1 Lurope, Fhe Assasst-
nation Aempt unt Pope oty Paul H, 97th
Cong., 2¢ Sess. 20 (Startesnent of Ahichael A
Ledeeny) ([M[any terrofist oipuansanons get

Lears responsitility for the untaw il injury.

Pederal courts are uol i a position o de-

termine the international status of terrorist

acts.  Judge tdwards, for example, notes

that “the nations of the world are so divi-

sively spht on the legitimaey of such ag-

gressian is L mahe it impossible to pinpoint
an arct of harmony or eonsen.us o Ed-
wards Opinion at 795 This natien has no
difficuity with the guestion in the context
of Uis vise, of course, nor do | doubt for a
moment that the wtack on the Haifa high-
Wiy stmounts Lo harbarity in nahed and
x:r\f‘,z~;rx-.,|?~1« furm. No diplomatic postur-
g s repre ented nsheaves of Umnited
Nations docrsaents o matter how high
the prde mught reach eould convinee me
otherwise.  But muernationat “law™, or the
absenice thereo!, renders even the scarch Tor
the heast common denominators of avilized
comduet m this avei an impossible-lo-aecom-
phsh judival tash.  Courts vught not to
egape inoal when that sviarch tithes us
towards a constderation of terronsm's place
in the interaationsl order. lndeed, when
such i review Torees us Lo digmifly by judi-
el notiee the most vatrageous ol the diplo-
matie charades that aitempt o doguifly the
viohenee of Lerrorist atrocitics, we corript
our wen understanding of evl

Even more problematic would be the sin-
ghe court’s seareh for ndividual responsthili-
ty Tur iy gived terronst outrigie. Interna-
lional terrorsm vonsists of @ web that the
courts are not positiuned o unweave. To
altempt Ly discover the reach of i network
amd the origins of its design may result if
umintended disclosures imperiling sensitive
diplomacy.  This case attempts to {ocus on
the so-called P10, But which P.LU.2

" Arafat's, Habash's, or Syna's? And can we

coneeive of a suceesstul attempt o sort out
altmate responsibniity for  these crimes?
Many believe that most roads run Fast in
this areit  Are vourts prepared to travel

supgrarl fronn the Sovet {atton and s many
s roates dound the world 4 do not thak
e ree should e b aositit abaut the matter
He Rigssiaiis deant PLET penrnonst- i the Soviet
Lot supeiy e dhe ol ul rerrorests trom
Al oner the wakdiom Covoiusbovakia—or at
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these highways? Are they equipped to do
s0? Il is one thing for a student note-writ-
er 1o urge that courts accept the challenges
involved2 [t is un entirely different matter
for a court to be asked to conduct such a
hearing successfully. The dangers are obvi-
ous. To grant the initial access in the face
of an vverwhelming probability of frustra-
tion of the trial process as we know it is an
unwise slep,  As courts could never compet
the alegedly responsible partics to attend
proceeshmgy much foss Lo cogage in i mean-
R Tul judienal procees, they ot 1 avad
such wnbroghion from the begnnmg.

B This case imvolves questions that tauch
un semsitnve matters of diplomacy that
umquely demand @ smglevoiced state-
ment of policy by the Government.

Judge Bork’s opinon finds it necessary to

treat the international status of the P.L.O.,

and W suggest that that  orgazation

“bears significantly on the fureign relations

of the Umted States”  Bork Optmon at

805, This is considerably more in the way

of official recognition than this organiza-

least thev aid until recently, according to a
l¢ading detector, General Jan Sema—and work
hand i plove with countnies hke Libvy, Cubsa,
and South Yemen in the tramung of terrimsts.”)
See ulso Adams, [ essons and Links ot Anti-
Turk Jerronsm, Wall St )., Aug. 16, 1953, a1 32,
col 6 1The Armenun Seeret Army Jor the [b-
eration of Armenta “remams b prane sasprecl
for the charge of KGE ananguriation of 1ntetng-
tional tercor But o tus area ane teseancier
mthe heid advises, You will never nnd the
smokmy pun’ ), Barren, hGE 1h1, 255 257
A974. Barron. KGB Todav The Hidden Hand,
21 22, 155 256 (19¥%3)

2. Nuote, Terrorsm as o lorr i Violaton of (he
Law ot Natwns, 6 Fordhain {nc) L4 (1us2)

3. C '.\lerhug, Fhe terror Network (Y9815 Ster-
hing repedtedly points out, and often nteizes,
the retuctance ol Western  govenunents (o
openty detait the mtermanonal cuoperstion that
BITdSs muost Lerfonst aLhivities She wites

Mo sl motive sould explan the ron
restrant shown by Tty West Geroage, and
bl other threatened Western governments in
the fawve ol aexorably  acoumuiating v
dence Both, and all then demoerat
allies also had compreling reasons of state to
aviad o showdown with the Soveer I
1o | ME aere certassty appatiled ot the
thouent o Carppiiens withe Al ruters

tion has ever before gained from any insti-
tution of the national government. 1 am
not in a position to comment with authority
on any of these matters. There has been no
executive recognition of this group, and for
all our purposes it ought to remain an or-
ganization “of whose existence we know
nothing ..." United States v. Klintock, 18
U.S. 144, 149 (5 Wheat.) 5 L.Ed. 55 (1820).
As John Jay noted: it scldom happens in
the negotiations of treaties, of whatever
nature, but that perfeet secreey and innne-
diste dispatch are somelimes requisite.”
The Federalist, # 64, Jay (Paul L. Ford,
ed.). What was then true about treaties
remains true for all manner of modern dip-
lomatic contacts. it may be necessary for
our government Lo deal on occasion with
terrorists. It is not, however, for courts o
wonder aloud as to whether these negotia-
tions have, ure, or will be taking pluce.
Western  governments  have  displayed a
near uniform reluctance o vngage in mmuch
discussion on the vrganization and opera-
Ltion of terrorist groups, much less on any
hidden contacts with them.! When a genre

{PJohitical considerations were almost cer-
tainly paramuunt tor government leaders un-
der seige who wouldn’t talk.

id at 291, 294 Whatever the ments of Ster-
hing's criieisiny of this near vmform sience,
the tact remams that our government, ke
those o1 its closest abhies, 1s exttemely wai, of
publiary i thes iva Conmiienting on the e
funal ot Western goveriunents to openly dis-
cuys the possibthiv af Soviet connplicnty i the
attempt 1o assassinate Pope Johin Paul 11, Con-
gressman Kiter  a anember of the biparusan
cottitssion deas i tros both the executve and
legstative branches whieh o charged with
monituruig, comphance wah the Helsinkt Ac-
curds, cotmented that “Jtlhe involved govem-
ments have staved gwvas tront ths ot potato
lor g vanety of reasons © lmplementalion of
the Helsinhs Accords, Heanme Betore the Com-
mssion o Seculdy wid Cosperaion m L
rope, The Assassination Atlempt on Pope doho
Paut 1 supna. at 1o Bk Stechng's book and
the hearmes o which Conecsssinan Kiteer par-
tiapated are mdispensable bachpronnd resdning
for o couwrt vonlronted wiath o question such as
the one betute us hese and sther texts bong
home the hopelessuess Gl ans atteapt v an
Amencan courl to irace a telable path of re-
Spenstniiy tor alitest every terrorisg ounape,
Phese labviinths o international mazue swill
admit no pudioad Fheseus
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of cases threatens to lead courts repeatedly
into the area of such speculations, then that
is a signal to the courts that they have
taken a wrong turn. The President may be
compelled by urgent matters to deal with
the most undesirable of men. ‘The courts
must be careful 1o preserve his flexibility
and must hesitate to publicize and perbaps
legitimize that which ought to remain hid-
den and those whu deserve the brand of
absolute illegtimacy. By jumping the po-
litical question  theeshold here, my col-
leagues appear o be leading us in just the
oppusite direction.

C. Questions connected to the dctivities of
terrorists have historicdly been withm
the exclusive dvmamn of the exceutne
and legislative branches.

The conduct of foreign alfuirs has never
been accepted as a general arca of judicial
competence,  Particular exeeptions have, of
course, arisen,  When the question is pre-
cisely defined, when the facts are appropr-
ately clear, the judiviary has nol hesitated
to dearde cases connected with American
foreign poliey.$

But cases which would demand elose seru-
tiny of terrorist acts are far beyond these
limited exceptions to the traditional judicial
reticence displaved in the face of forenm
affairs cases. That traditional deference
the other branches has stemmed, in large
part, from a fear of undue interference
the affairs of state, not only of this nation
but of all nativns, Judie Mullivan, writing
in Hunat v. Mobil Oil Corp., 550 F.24 65 (20
Cir.), cert. demed 434 U5, 984, 98 B.CL s,
54 L.ED2d 477 (1977), warned that o “Serin-
an Bog” awaits courts that inguire into the
polieies of foreign sovereigns. Id. at 77, A
model of judicial deference, appropriately
invoked, is Diggs v. Richardson, 555 F.2d
848 (D.C.Cir.1976). In that case this vourt
was asked to enforce a United Nations Se-
curity Council Resolution. This court ruted
in effect that the malter was nonjusticn-

ble, and a part of the reasoning supporting:

that conclusion was that the Resoiuvon dut
not provide specific standards suitable

1. See ep, Huey Jee 433108 050 oy )
S CL 2766, 277408 L LD 2d uda chtingy o vy
ters antunated refated o Totere policy e

“conventinnal phiwbeation”.  ld. at 851
The court added that the siandards that
were supplicd were “foreign to the genceral
experience  and  Tanction of - American
courts”. Al bn orefusing to allow the case
Lo be pmnag it vur Judienal process, the
court was fhy aware that 1ty deference did
not adaircate all dmeriean participation in
the weues rased by the Resolution, Our
nation’s inveivement i the diplomatic are-
ma Wik e wiy crcamseribed by Judicial
cireun sppciion

Signbari., che Letes ratsed by this case
are treated oovularly by the other branches
ol the wdnat covorsment  One need only
PeVICW the Work ol the Subeonuniltee on
Security and Terrortam of the Senate Come
mittee on e Judienary to recognize that
the whoie dangerous didemima of terrorism
aned the Vnited States vesponse it are
sthijecta of repeated and thorough nquiry,
See, e, Historread Antecedets of Soviet
Lerrorsin Before the Subeomm. on Security
and  Terrorsm of the Semtte Comn, on
Jiwdivary, WTih Comr, Tst Sess. 1 {1981),
See b, Faytrastion Reform Aet of 1981
Hearings on LR 5227 Betore the Sub-
comm. o Come of the House Comm. on the
Judierary, 97th Cong, 20 Sess. 1 (1982).
The caveutine branch e s deeply an-
volved 1o the moenitoring and attempted
conteol of torrorist acliviies, See, v ygn, The
Role of e m International Terrorsm
and Subyersan, lotethvence Actinities of
the DG Before e Subeantin, on Seeurity
aned Derrorem ol the Seaate Comm. on
Judiciars, 5th Cong, 20 Sess. 85 (1982)
tstatement of Frod ¢ ey Underseeretary
of Defenne for Palievy The Presdent has
repeatediy demoistrited his coneern that
terrori=m be combated, both i his state-~
trients al bome, aid o the deciarations that
have wcconpancd s meetings with our
allies. mSee i~ Wedkh l‘(lm[lll‘lllull ol Presi-
dentioad Dovusients, 55, 000y, TH3, T84, 1462

SN2 U s s obnvious that even with

this sdecherat.on ol nonpusticibality by the
court, the sorn ol racig ansd assessing
respomabihl. Dor lerrorist sets with vontinue
by thowe pures of (he poverntient s hieh by

taict, g sef nhlocts Lo judhalal antervens

Dot o Thaati o Shaose o 1 g 83 1S 054,
[TT TR ST RS T B tnty
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tradition and accumulated expertise are far
better positioned than the courts to conduet
such inquiries. ’

D. Cases such as this one are not suscepti-
ble to judicial handling.

As noted above in section A, the prag-
matic problems associated with proceedings
designed to bring terrorists to the bar are
numerous and intractable. Ope other note
must be added.  Courts have found it ex-
tremely difficalt w apply the “political ex-
ception” doctrine in extradition proceedings
when those procecdings have coneerned
prisuters who e weetsed af terrarist wetiv-
ites. See Abu Koo v Vdams, 529 F Supp.
685 (N D HLI9s0) and MeMullen v, Imon-
gration and  Naturalization - Service, 658
Flid 1312 otk Cir 1981). This difficulty is
50 pronounced that one member of the ex-
ccutive branch has testified to Congress
that there is simply "no justiciable standard
to the pobtical offense,” and that when
courts have been confronted with sueh situ-
ations, “there has been a teadeney for
breakdown in the ability of vur courts to
process extradition questions,” with the re-
sult that courts “tend 10 by the yuestion

" Extradition Reform Act of 1981,
Heuarings on H.R. 5227 Detore Subcomin. on
Crime of the House Comm. on the Judies-
ary, 97th Cong., 2d Sess. 24 25 (Testinony
of Rogér Olson, Deputy Asst. Attorney
General, Criminal Division, 125, Dept. of
Justice) I courts are vexed by these gues-
uvons within the limited contest of oxtradi-
tion proceedings-- an arca in which there is
considerable judicial experwence it is cusy
5. 1 du not doubt tor a4 momnent the guod mten-
vons bebd Sudge Kauttinan's vpson i 2lar

tgd  But the case appears e to be tanda
mentally «t udds with the reahiy of the ntema-
vonal struciure and with the tole ot Uiited
States courts withi that structure The retus-
al to separate rhetanic rom geality s mosd
obvinus i the passape whieh states that "“tor
the purposes of vl habnhty, the torturer has
become——itke the paraste aud slave trader betore
husni-—hostis hunram generss, an enemny of all
mankud G40 F 24 at 880 Thas condlusion
enores the cractal distue tion that the jasate
and clave trador were men aathont satons,
Wl (hoe 1o UG- 1 g Wenrsist ) aie feguently

Pensre g w st olicd caes e nation:
af peaties Whien hadpe Rauihinnan o luded

to anticipate the breakdowns that would
accompany  proceedings under 28 US.C.
§ 1350 if they are allowed to go forward.
Sound consideration of the limits of judicial
ability demands invocation of the political
question doctrine here. This is only com-
mon sense and a realistic measure of roles
that courts are simply not equipped to play.

E. The possible consequences of judicial
action in this area are mjurious to the
national interest.

The certain results of judieal recognition

< of jurisdiction over cases such as this one

are embarrassment to the naton, the trans-
formation of trials into forums for the ex-
position of political propaganda, and de-
basenent of commonly aceepted notions of
civilized conduct.

We are here confronted with the éasiest
case and thus the most difficult to resist.
It was a similar magnet that drew the
Second Circuit into 1ts unfortunate position
in Friartuga® But not all cases of this type
will be so easy. Indeed, most would be rur

“less attractive,  The vicums of internation-

al violence perpetrated by terrorists are
spread across the glebe. It is nut implausi-
ble that every alleged victim of violence of
the counter-revolutionarics in such places as
Nicaraugua and Afghumstan could argoe
just as compelingly as the plantiffs here
do, thut they are enutled to therr day in the
courts of the United States. The victims of
the recent massueres 1n fLobanon could also
mount such claims.  Iadeed, there i3 no
obvious or subtle hauting proneiple in sight.
feven recognized dissubents who have os-

that “{ojur holding odav povoge ettect ta g
Jursdetional provision engeted by our First
Congress, is i smadl butamportant step in the
Tuitillment of the ageiess dredan to tree all peo-
ple trom bruta) violenee,” s, he Laled 1o con-
sider the pussihihty that ad hoc inervention by
Ccourtsy ito nternatnma) ataors may very well
sebound (o the decsive disadvantage of 1oe
Satwn A Pl s shivadual victory, ot st
entals embarassig disclosures of s coun-
v’ approach v the conttol ot the terroiist
phenomenon, mav e tact be the coliective s
deteat. The pohucal queston dostrine s de-
signed Lo prevent posb dns sort of judicrdd gam
bling, however apparentiyv noble 10 may appear
at Nest seadimyg, )
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caped from the Svviet Union could conceiv-
ably bring suit for violations of internation-
al Taw having to do with the conditions of
their earlier confinements. Each supposed
scenario carries with it an incredibly com-
plex calculus of actors, circumstances, and
geopolitical considerations.  The courts
must steer resolutely away from involve-
wient in this manner of case. 1Uis oo glib
o assert simply that vourts are ased o
dealing with difficult questions, They are
not used to this Kind of question,

The more arcane aspeets of iernationad
law conneered 1o this case are dealt with by
my colleapues.  Thewr review  of the auly-
jeet are quite exhaustive and icir speeula-
tions on the ridle of § 1350 are yinovative,
But it 15 afl quite unnecessary,  Especially
inapprupriate is thar apparent reliance for
guidance on the distinguished comunenta-
tors in this fiehl. 1 agree wuh the senti-
ment expressed by Chiel Justuee Fuller
his dissent to The Pagquete Habana, 175 US.
677, 20 S.CL 290, -1 L. 320 (1900), where
he wrote that it wis “necdliss to review the
specaiations and repetitions of wriers on
international faw. ... Therr fucubrations
may be persuasive, but are not authorita-
tive.”  Id. bl 720, 20 S.CLoat 307 (Fuller, J.
dissenting).  Courts ought npot to serve as
debating clubs for professors witling w ar-
gue over what is or what is not an acvepted
violation of the law of nations. Yet this
appears 10 be the clear result i we adlow
plaintiffs the opportunity o proceed under
§ 1330.  Plaintiffs would trovp to court
marshalling their “experts” behind them.
Defendants would quickly organize their
own platouns of authurities. The Lypical
judge or jury would be swamped in cita-
tions to varivus distinguished journals of
international legal studies, but would be
left with little more than a numbing sense
of how varied is the workl of public interna-
tional “law".

Judge Edwards writes that “[this case
deals with an area of law that cries out fur
clartfication by the Supreme Court. We

confront at every turn browd and novel

questions sbout the dufiniuml‘ and applica-
tion of the ‘law of natons™”  Fdwards
Opiniun at 775, 1 must disagree. When o
case presents bromt and potel questions of

this sort, cuurts nught not o appeal for
guidance Lo the Supreme Court, but shoutd
instead look o Congress and the President,
Should these branches of the Governnent
decrde that questons of this sortare proper
subjects Tor judical inquiry, they can then
pravide the courts with the guidelines by
which such guinies should provecd. W
ought 1ot W pariay i two hundred yed “s-olid
statule mto an «ntree 1o >o sensiiive an

area of forenen quey We hive no rehable
evidence whithwevr as to whal purpise
this “lepal Lohenpnn”, us Judge Friendly
Put It Wiy intezided o seryve. rr.. Ven-
cap, T, o1 1 20 101, 1010 2 Cir 1970).
We uaghl sol Lo vobble together for it a
modern mtsswon on the vague wdea that -
terwttional law develaps over the gveats.
Law may evolve, but statutes opght wot to
mutite,  To alow § EH0 the opportunity
W sujfport futare actions of the rort hoth
countenaneal 1 Filartiga aul put forward
here 15 1o mdivtatl sl Tl stdite anew
life. I':\!'I:) votestderation that nforms the
sotund application ol the politieal quystion
doetrme mlitites mrunst Uns resull. My
colleigues concede tid the origans and pur-
poses of s stutute dre shseare, but it is
certany obt s that 1t was sever mtended’
By 1ts drarters W oreach Wi aod of case
Aceordingly, T oconeur an the decision o
affirm the dianisal of Ui cise. ’

-~
1 Motnlg M)

Ayub K. OMMAY A, Petitioner,
v,

NATIONAL INSTITUTES 0OF HEALTH,
Departiment of flealth and Human
Services, Hespundents.

No. 82-isla.

United States Conrt af Appels,
Iatriet of Colamting Cireat.
Attt Dees TE Hanad,

Diecrded Peno 3, tasd

Governmez phs actan pettoned for

Fevton vl deesaon o the Menit 8y stems
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DECISIONS WITHOUT PUBLISHED OPINIONS—Continued

Appeal from

Docket  Date of and Citation
I& N, 'y Deci A,_ DI positl (!repoﬂed)
*US.v.Borlick .............. 84-1673 3/25.85 AFFIRMED W.D.Tex.
*US. v. Nokes 84-1868 3,/25/85  AFFIRMED N.D.Tex.
*Campbell v. Caldwell .. ... . 84-2279 3/25/85  AFFIRMED S.D.Tex.
*Worthington v. Utility Trailer 84-2390  3/25/85 , AFFIRMED S.D.Tex.
*Phillips Petro v. Circle Bar
Drilling................... 84-3595 1,/25/85 DISMISSED E.D.la.
“Rasberry v.Smuh ..., ... 83-2209 3/26/85  AFFIRMEDIN  S.D.Tex.
PART
“Rasberry v. Herklowiz ... ..., 83-2434  3/26/85 AFFIRMED S.D.Tex.
US.v.Reveo ,.... ... ... 841456 1/26/85 AFFIRMED W.D.Tex.
ill v. Maggio. ....... ..., 84-3686 3/26/85 AFFIRMED E.D.La.
*U.S.v. Barksdale .. .. ... .. 84-38315 3/26/8S AFFIRMED E.D.la.
*Hebert v. Mallard . .....843337 3,/26/85  AFFIRMED wW.D.La.
*‘Herrera-Ceballos v. US.
Depr Jusiice ......,. .. .844600 3/26,85 AFFIRMED ENS.
*Levingston v. Hammett . ... 844742 3/26/85 AFFIRMED N.D.Miss.
“Nat’l Bk of Commerce v,
Schott . ...l 844743  3/26/85 AFFIRMED N.D.Miss.
US. v. Williams ... ......... 84-1440 3/27/85 AFFIRMED N.D.Tex.
*US.,Inre .................. 84-2758 3-/27/85 VACATED E.D.Tex. 595
F.Supp. 731
*Lefort v. Heckler...... ..., 84-3237 3,/27/85 REVERSIED E.D.La.
*US.v. Parker. . ... ... ... 843355 3/27/85 AFFIRMED S.D.Miss.
*Jacobs v. Bolger. ... ... .. .. 843476 3/27/85 AFFIRMED W.D.La_, 587
F.Supp. 374
*Aguifar v.Omon .. ... ..., 84-1748 3/28/85 REVERSLED W.D.Tex.
*Payne v. Intern’l Harvester
Co. ... 344740 3,28/85 AFFIRMED S.D.Miss.
*Us.v. Panado .. ... ... 841426 3/29/85 AFFIRMED W.D.Tex.
“Fed R App P Wta) Sth Cue R 342
1 Lixal Rule 47 6 case.
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Michael D. BARNES, individually and as
a member of U.S. House of Representa-
tives, et al., and United States Senate, et
al., Appellants,

v

Ray KLINE, individually and in his
capacity as Administrator, General
Services Administration, et al.

No. 84-5155.

United States Court of Appeals,
District of Columbia Circuit.

Argued June 4, 1984.
Decided Aug. 29, 1984.
Opinions Filed April 12, 1985,
As Amended Apnl 12, 1985.

Thirty-three individual members of the
House of Representatives, joined by the
United States Senate and the Speaker and
Bipartisan leadership of the House of Rep-
resentatives sued the Exceutive Clerk of
the White House und the Acting Adminis-
tration of General Services seeking declara-
tory and injunctive relief that would
nullify the President's attempted pocket
veto of certain legislation. The United
States District Court for the District of
Columbia, 582 F.Supp. 163, found for de-
fendants. The Court of Appeals, 743 F.2d
45 reversed and remanded. In a subse-
quently announced opwmion, the Court of
Appeals, McGowan, Senior Circuit Judge,
held that: (1) plaintiffs had standing; (2)
dispute was not one beyond the court's
authority and was not one as to which the
court was to shirk its duties merely be-
cause the parties were coordinate branches
of government; and (3) adjournment of ‘the
Ninety-Eighth Congress at end of its first
gession did not prevent return of u bill
presented to the President on the date of
adjournment S0 as o creale opportu-
nity for a pocket velo.

Reversed and remanded.
Bork, Circuit Judge, filed dissenting
opinion.

1. Federal Courts =724

Fact that since filing of apj:cal involv-
ing application of pocket veto to bill
presented to the President on day of ad-
journment of first session of Ninety-eighth
Congress concerning human rights certifi-
cation requirement as condition of contin-
ved military assistance to El Salvador the
Congress passed and the President signed
a supplemental appropriation bill that dif-
fered sumewhat from biil at issue did not
moot the appeal and a live controversy
remained uas Congl’ess might make further
appropriations W which certification re-
quirement of subject bill might apply if it
became law. U.S.C.A. Const. Art. 1, § 17,
el. 2, International Security and Develop-
ment Cooperation Act of 1981, §§ 728,
T28(b-c), 22 U.S.C.A. § 2370 note; 1 US.
C.A.§ 106,

2. Constitutional Law ¢=42.3(3)

Thirty-three individual representatives,
the House Bipartisan Leadership Group
and the United States Senate had standing
to mamntain action challenging constitution-
ality of the pocket veto as applied to legis-
lation presented to the Preswdent on the day
on which the Ninety-eighth Congress ad-
journed its first session sine die and agreed
by joint resolution to convene for a second
session approximately two months later.
U.S.C.A. Const. Art. 1,8 7, ¢l 2,

3. Federal Courts 12,13

When a proper dispute arises concern-
ing respective constitutional funcuons of
the various branches of government it is
the provinee und duty of the judicial depart-
ment Lo say what the law is and the courts
may not avoid resolving genuine cases or
controversies simply because one or both
parties are coordinate branches of govern-
ment and, hence, the court had authority te
decide and would not refram from deciding
issue of congressional challenge to Presi-
dent's mvocauon of the pocket veto power.
US.CA Const. Art 1, 38 Let sey, 7, ¢l 2
Art 3, 3 1 et seq.
1. Statutes =31

Pocket veto clause is itended not as an
affirmatve grant of power to the Execu-
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wve, but rather as a limitation on the pre-
ogative of Congress to reconsider a bill on
residential disapproval. US.C.A. Const.
irt. 1,87, ch 2

5. Statutes ¢=34

The President must truly have been
deprived of his opportunity to exercise his
qualified veto power under the pocket veto
clause before it may be held that return of
a bill was prevented by adjournment of
Congress. U.S.C.A. Const. Art. 1,8 7, cl.
2.

6. Statutes &34

Mere absence of the originating house
does not prevent the U'resident’s return of
a bill, for purpuses of the pocket veto, of
there is an authonzed agent to aceept deliv-
ery of a4 vewo message and such a proce-
dure would nut entail the delay and uncer-
tainty justly feared by the Court in the
Pocket Veto Cuse. U.S.C.A. Const. Art. 1,
8§17, cl 2

7. Statutes &34

Neither past practice of the Executive
Branch nor Congress' acquiescence in prac-
tice concerning exercise uf presidential pock-
et veto during intersession adjpurnment of
Congress wus conclusive of issue whether
adjournment of Ninety-eighth Congress at
end of its first session prevented return of
a bill presented to the President beyond
date of adjournment and past practice was
not particularly relevant, given that it de-
veloped under adjuurnment  conditions
markedly different from those prevailing
today. US.CA. Const. Art. 1, 87, ¢l 2.

8. Courts e=9i2) )

One panel of Court of Appeals 1s not
free to reconsider a decision by unother
panel, and until deciswn of the uther panel
is overruled by the full cvurt sitting en
banc it remains the law ol the areuit.

. 9. Statutes &34
It is not the rule that if the tenth day
after presentment of a bilt to the President
falls during an adjournment of Congress of
over three days a bill that has not yet heen
returned expres by the pocket velo regard-
less of vastence of proecdures that would

NIV ot st ¢ At st o

ensure actual return to the originating
house and it is only those adjournments
that actually prevent return that creat.
opportunity for a pocket veto and a court
must examine the conditions surrounding
that type of adjournment and determine
whether any obstacle to exercise of the
President’s qualified veto is imposed. U.S.
C.A. Const. Art. 1,5 7, cl. 2

10. Statutes ¢34
The pocket veto clause necessarily ap-

plies to the final adjournment by a Con- -

gress because under the Constitution, that
Congress has gone permanently out of ex-
istence and therefore cannot reconsider a
vetoed ill. U.S.C.A. Const. Art. 1, 88§ 2,
el. 1,7, ¢l 2.

11. Statutes &34

Existence of an authorized receiver of
presidenual veto messages, the congres-
sivnal rules providing for carry-over of un-
finished business and the duration of mod-
ern intersession adjournments of Congress
meant that when Congress adjourned its
first session sine die on the date it present-
ed a bill w the President, return of that bill
to the onginating house was not prevented
and such bl became law though it was not
returned W its originating house by the
president, with vbjectuons noted, within ten
days after presentment. U.S.C.A. Const.
Art. 1,8 7, cl. 2.

Appeal from the United States District
Court for the District of Columbia (Civil
Action No. 84-00020).

Michaet Davidson, Wushinglu‘n, D.C.,
with whom M. Elizatieth Culbreth, Morgan
J. Frankel, Michael Ratner, Washington,
D.C., Morton Stavis, Hoboken, NJ., Peter
Weiss and John Privitera, Washington,
D.C., were on the brief, for appellants Mi-
chael Barnes, et al. and the United States
Senate, et al. Steven R. Ross and Charles
Ticler, Washingten, D.C., were on the
brief, for appellants Speaker and Biparu-
san Leaderstup Group of the United States
House of Representauves.

’ BARNES v. KLINE

Cite aa 759 F2d 21 (1988)

Richard K. Willard, Acting Asst. Atty.
Gen., Dept. of Justice, Washington, D.C,,
with whom Joseph E. diGenova, U.S. Atty,,
William Kanter and Mare Johnston, Attys.,
Dept. of Justice, Washington, D.C., were
on the brief, for appellees.

Before ROBINSON, Chief Judge, BORK,
Circuit Judge, and McGOWAN, Senior Cir-
cuit Judge.

Opinion for the Court filed by Senior
Circuit Judge McGOWAN.

Separate dissenting opinion filed by Cir-
cuit Judge BORK.

McGOWAN, Senior Circuit Judge:

This appeal from the District Court ! re-
quires us o determine when legislation
presented to the Presudent for his review s
subject to a “pocket veto” under Article |,
section 7, clause 2 of the United States
Consutution. That clause provides, in part,
thut if the President disapproves of a bill
but fuls to return it to s origmating
house, with his objections noted, within ten
duys after presenument to him, the bill
becomes a law “‘unless the Congress by
their adjournment prevent its Return, in
which Case it shall not be a law." The
‘precise issue at stake is whether adjourn-
ment of the Ninety-eighth Congress at the
end of its first session “prevented” return
of u bill presented to the President on the
day of adjournment and thus created ian
oppurtunity for a pocket veto of that bill

1. Barnes v. Carmen, 582 FSupp. 163 (D.D.C.
1984). -

2. Thev have sued both in thesr individual capac-
tties and ay members of the House.  Thirty-une
of the thirty-three members voted in favor ol
the legislation 1n guestion; two tock no part in
the measure’s final adupuiun on the Hoor. 582
F.Supp. at 164.

3. The Senate intervened in the District Court
pursuant 10 FinR.Ciw P. 24(a)(1) and 2 US.C
§§ 288bic), 288ea), 2881(a) (1982). The resolu-
uon direcung Scnate begal Counsel 10 under-
take imervention was jumntly spoasorcd by Sena-
tors Howard Baker and Robert Byrd, Majority
and Minonty Leaders, respecuvedy, of the Sen-
ate. S.Res. 313, 98th Cong., 2d Sess. (1984), 130
Cunte, Ree $223-24 tdaly cd. Jan. 26, 1984) Ge-
marks of See. Boker). The Speaker of he
House of Representatives and the House Brpar

Appellants are thirty-three i

members of the House of Represe.

joined by the United States Senate anu the
Speaker und bipartisan leadership of the
House of Representatives® Appeliees are
Ray Kline, Acting Administrator of Gener-
al Services,! and Ronald Geisler, Executive
Clerk of the White House. In the District
Court, appellants sought declaratory and
injunctive relief that would have nullified
the President’s attempted pocket veto in
this case and required appellees to deliver
and publish as law the bill that forms the
subject matter of this litigation. On cross-
motions for summary judgment, the court
found for appellees on, the ground that
intersession adjournments 3 inherenty pre-
vent the return of disapproved legislation.
Barnes v. Carmen, 582 F.Supp. 163 (D.D.
(11984). Our judgment was announced by
urder entered August 29, 1984, reversing
the Distriet Court's decision und remanding
the case with instructions to enter summa-
ry declaratory judginent for appellants.
743 F2d 45 {CA.D.C). The same order
nowed that this opinion would follow.

On September 30, 1983, the House of
Representatives passed H.R. 4042, 98th
Cong., 1st Sess. (1983). 129 Cong.Rec.
H7777 tdasly ed. Sept. 30, 1983). The pur-
pose of the bill was to renew, for the fiscal
year ending September 30, 1984, the human

tisan Leadershap Group, which includes the Ma-
oty and Minority Leaders and Winps, nter-
vened tn thar otlical capaciies pursuant to
FioR.Cn P 24t2)(2), ur 1n the alternauive under
FroR.Cos . 24bj2). ANl apphicauions of inter-
vennon were granted without oppostion 1n the
District Court, 582 F.Supp. at 164 n. L.

" Mr. Khine has been substituicd lor his prede-

cessor, Gerald P. Cartnen, who was the General
Services Adimmusiranien defendant in the Dis-
nct Court.

5. “Intersession” adjournments separate the first
and sccond sessions ol cach Congress, in con-
trast (o “intasessiun’” adjournments (those with-
m a sessreir) and “hnal” adjournments tthose at
the end ot a Congress). .
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rights certification requirements of the In-
ternational Security and Development Co-
operation Act of 1981 (“ISDCA"), Pub.L.
No. 97-113, § 728, 95 Stat. 1519, 1555-57
(1981), reprinted as amended in 22 U.8.C.
§ 2370 note, at 46061 (1982) (Restrictions
on Military Assistance and Sales to El Sal-
vador)¢ On November 1Tth, the Senate
passed the bill without amendment. 129
Cong.Ree. S16,468 (daily ed. Nov. 17, 1983).
The following day, the Speaker of the
House and the President Pro Tempore of
the Senate signed the bill, see 1 US.C.
§ 106 (1982), and the House Committee on
Administration presented it to the Presi-
dent for his vonsideration. 129 Cong.Rec.
H10,663 (daily ed. Dec. 14, 1984).

On the same day, Nuvember 18th, the
Ninety-esptih Congress adjourned its first
session stne die, 7 and agreed by joint reso-
lution to convene for its second session on
January 23, 1954 By standing rule of the
House of Representatives, the Clerk of the
House is authorized to receive messages
from the President whenever the House is
not in session. See Rules of the House of
Representatives, Rule III, cl. 5, reprinted

“in H.R.Doe. No. 271, 97th Cong., 2d Sess.
318 (1983); 129 Cong.Rec. H22 (daily ed.
Jan. 3, 1983).  Prior w adjourning, the Sen-
ate conferred similar, temporary authority
on the Seeretary of the Senate. 129 Cong.
Rec. S17,192-93 (daily ed. Nov. 18, 1983).

The President took H.R. 4042 under con-
sideration, but neither signed the bill into
law nor returned it to the House of Repre-
sentatives with a veto message.  Instead,
on November 30th, he issued a statement

6. Thuse requrements made semi-annual cerdi-
cation hv the President that El Salvador s pro-
gressing in protecing huinan nghts a pre-condi-
ton to cuntinued nslitary aid 1o the goveroaient
of that country. ISDCA § 728tb)-te). IR
4042 sought 10 extend thuse Tequircmems
through 1iscal year 1984 or unnl Congress ot
ed new legnlation goverming the subject. LR
3042, 98ih Cong., Ist Sess., 129 Cone Re H7777
(dasly ed. Sept. 30, 1983). Under the hill, the
President was required to mahe certibieation on
Januars 16, 1984, and agam 180 days therealter,
See Sy Briel fon the Planntt Appellants sod
Senate hstervenos Appeilant ar =2

700000 o Kee HIues Sia T aday od e

IS Dressy Vthouy s the ducatiedt ol ne Qe

announcing that he was withholding his
approval of the bill. 19 Weekly Comp.Pres.
Doc. 1627 (Nov. 30, 1983). Taking the posi
tion that the President’s action constituted
a valid exercise of the pocket veto power,
appellees failed to deliver and publish H.R.
4042 as a public law of the United States.

Five weeks later on January 4th, appel-
lants filed suit in the District Court to
overturn the President’s attempted pocket
veto as constitutionally invalid and to com-
pel the delivery and publication of H.R.
4042 as law. After the District Court ad-
vanced and consolidated the trial on the
merits with appellants’ application for pre-
liminary relief, the Senate and the Speaker
and bipartisan leadership of the House
joined the action as intervenors likewise
opposed to the President’s action. See su-
pra note 3.

in the District Court, appellants contend:
(1) that adherence to constitutional purpoese
requires limiting the opportunity for a
pocket veto to final adjournments between
Congresses or to adjournments during
which the houses of Congress have pre
vented return by failing to appoint agents
to receive presidential messages duriny
their absenee; (2) that consequently Presi-
dent Reagan’s failure to return H.R. 4042
to the House of Representatives within ten
days of its presentment to him had resulted
in the bill's becomning law under the Consui-
tution; and (3) that appellees therefore are
under an obligation to deliver and publish
the bill as law pursuant to 1 US.C
88 106a, 112 (1952). [n support of their

adjournment is by Jdefinnwon unspecilicd, Con
gress i this mistance tollowed uts usual ead ol
session pracuce of vesting Joint authority in the
Speaker of the House and the Majority Leader
of the Senate to 1eassenible the Cungress “when
ever, m thew opimon, the public inerest shah
warrant i H.ConRes. 221, § 2, 98th Cony,
I3 Sess., 129 Cone Kac HI0.10S (daaly ed. Nos
16, 1983); 1d at 516,858 (daily ed. Nov. In

1983).

8. I0.J Res. 421, 98th Cong., lst Sess, 129 [N
Ric HI10105 (dady vd. Nov 16, 1983) wd
S10.358 (daly ed Nov 13, 1983 The Ninc
ciphth Concress comnened s second session

woheduied on January 231983
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position, appellants cited Wright v. United
States, 302 U.S. 583, 58 5.Ct. 395, 82 L.Ed.
439 (1938), in which the Supreme Court
held thit no opportunity for a pocket veto
anses when, on the tenth day after
presentment, the originating house is in an
intrasession adjournment of three days or
fewer, and Kennedy v. Sampson, 511 F.2d
430 (D.C.Cir.1974), in which this circuit held
Wright to apply to all intrasession adjourn-
ments by one or both'houses of Congress,
as long as a congressionally authorized
agent remains to receive veto messages
from the President. The Legislative
Branch argued that, because intersession
and intrasession adjourninents are indistin-
guishable under modern  congressional
practice, Wright should be lurther extend-
ed o intersession adjuurnments.

Appellees respunded that the appoint-
ment of congressivnal agents to recewe
presidential messages while Congress is n
adjournment has no eonstitutional sipnifi-
cance, and that in any case the Supreme
Court’s ruling in the Pocket Veto Cuse, 279
U.S. 655, 49 S.Ct. 463, T4 L.Ed. 894 (1929),
which upheld a pocket veto during an inter-
session adjournment of the Sixty-ninth Con-
gress, squarely governs this case. More-
aver, while agreemg with appellants that
no practical difference exists today be-
tween intersession and intrasession ad-
journments, appellees argued that there is
a constitutionally sigmficant distinction he-
tween adjournments for three days or less
and those for a longer period, as evidenced
by Article I, section-5, clause 4, under

9. Appeilants accordingly 1ake the position that
the merits aspect of Kennedv v. Sampson was
incorrectly decided.  See Briet fur the Appellees
at 57-63.

10. Since the appeal was filed, Congress passed,
and the President signed, a supplemental appro-
priauons bill, Pub.L. No. 78-332, which ap-
proved disbursement of certamn funds lor nuli-
tary assistance 10 kil Salvador upun the Presi-
dent's meeting cerubicabion requirements that
differ sumewhat from those imposed by H R,
4042, See Supplemental Briet tor the Plunutl-
Appellants and  Senate  Intervenor-Appeltant,
Because the new law superscaes 1.8 4042 only
with respect W0 the partcular tunds appropriat
ed thereunder, and because Congress mav inahe

which neither house may aajourn for more
than three days without the consent of the
other. Any adjournment of over three
days would, according to appellees, create
an opportunity for a valid pocket veto.?
Appellees contend that either construction
of the congressional adjournment involved
here—as an intersession adjournment or as
one for more than three days—supports a
finding that the President validly exercised
his pocket veto power in this instance.

{11 Accepting the first of the two alter-
native argumepts raised by appellees, the
Distriet Court found the Pocket Veto deci-
sion “the only cade directly in point” and
concluded that “[u]nless and until the Su-
prenie Court reconsiders the rule of that
case,” intersession adjournments would be
deeined inherently 0 prevent the return of
disapproved legislation to Congress. 582
F.Supp. at 168. Summary judgment was
accordingly entered for appellees, whereup-
on the Legislative Branch filed its present
appeal o this court.'®

Il

[2]) Before examining the merits of this
dispute, we address the question of wheth-
er appellants have standing to come before
a federal court for resalution of the claims
they press in the present litigation. In
Kennedy v. Sampson, this court held that
a smgle United States Senator had stand-
ing to challenge an unconstitutional pocket
veto on the ground that it had nullified his
original vote in favor of the legislauon in
question." At the same time, the court

further appropriations to which the ceruficanon
requascmeaits of H.R. 4042 mmgla apply if that
bilt became luw, a live controversy remains for
us to resulve.

1. 511 F.2d at 433-36.  The Senator himself
charactenized the wjury as a deprivation ot his
constitutisnal prerogattve of voling 1o overnide
the Presadent’s veto. & a1 433 a. 13, The cournt
noted that, stnicdy speaking, the apportunity to
overnde never aruse because the Pressidemt had
not attempied a return veto. /d  Under esther
charactenization, however, the result ot 1the Pres-
wdent's iaction was a Jiminution of the Scna-
tor's puwer 1o pattiapate i the enactment of
legislanon through voung on proposed or re-
tuined bills. See 1d. at 435-36.
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stated that either house of Congress clear-
ly would have had standing to challenge
the injury to its participation in the law-
making process, since it is the Senate and
the House of Representatives that pass
legislation under Article [, and improper
exercise of the pocket veto power infringes
that right more directly than it does the
right of individual members o vote un pro-
posed legislation. 511 F.2d at 434-36 & un.
13 & 17

In the present action, the thirty-three
individual Representauves allege an injury
identical to that of the individual lawmaker
in Kennedy v. Sumpson. The House Bi-
partisan lLeaderslip Group and the United
States Senate asscrt an mjury of the sec-
ond, more direct type deseribed in that
opmion, that 1s, an injury to the lawmaking
powers of Lhe two houses of Congress.'?
Under the law of this circuit,' therefore,
all the appellants are properly before this
court.

[3] In a wide-ranging dissent from this
panel's decision on standing, Judge Bork
propounds the view that neither individual
congressmen nor the houses of Congress
may challenge in federal court the Presi-
dent’s invocation of the pocket veto power.
More broadly, the dissent reads Article 111
to bar any governmental official or boedy
from pursumng m federal court any claim,
the gravamen of which is that another gov-
ernmental official or body has unlawfully
infringed the officisl powers or preroga-
tives of the first. The dissent contends
that previous decisions of this court permit- -
ting congressivnal standing do not bind this
panel because they are the result of the
court’s failure Lo give proper regard to the
underpinmngs of Arucle Hl's stunding re-
quirement. namely, the separation of pow-

12, The Scnaie has wtervened in this acnon o
protect "a diredt constitutional anterest sn the
etficacs of s degistative achion,” see Mouon ot

the Boued States Senate 1o lntesvene at 2,

Buarees v carmen =<2 Supp 16 th DC 1984y
whoa vy FOORMCL a0 adort g ol
taon - . H - Lot Ty
T I
f . e M

ers. While we are largely content to let
this court’s opinions speak for themselves,
we wish to make clear the error in the
dissent’s understanding of Article 111 and
the doctrine of separation of powers.

It is beyond contention that Article II's
standing requirement is intended to “limit
the federal judicial power 'to those disputes
which confine federal courts to a role con-
sistent with a system of separated powers
and which are traditionally thought to be
capable of resolution through the judicial
process.””  Valley Forge Christian Col-
lege v Americans United for Separation
of Church and State, Inc., 454 U.S. 464,
172, 102 S.Ct. 752, 758, 70 L.Ed.2d Tuo
(1982) (quoting Flast v. Cohen, 392 U.S. 83,
97, 88 S.Ct. 1942, 1951, 20 L.Ed.2d 947
(1968)), accord Allen v. Wright, — U.S.
, 104 5.Ct. 33815, 3324-25, 82 L.Ed.2d
556 (1984); Warth v. Seldin, 422 U.S. 44,
198, 95 S.Ct. 2197, 2204, 45 L.Ed.2d 343
(1975). It is also indisputable that in mat-

lters involving another branch--of. the — .

government, the courts must be especially
wary of overstepping their proper role, for
“repeated and essenually head-on confron-
tations between the life-tenured branch and
the representative branches of government
will not, in the long run, be beneficial to
either.” United States v. Richardson, 418
US. 166, 188, 94 S5.Ct. 2940, 2952, 41
L.Ed.2d 678 (1974) (Powell, J., concurring);
accord Valley Forge, 454 U.S. at 473-14,
102 5.Ct. at 75Y; Schlesinger v. Reserinsts
Commuttee to Stop the War, 418 US. 208,
222, 94 5.Ct. 2925, 2932, 41 L.Ed.2d 706
(1974).

Nounetheless, when a proper dispute
arises concerning the respective constitu-
tional functions of the various branches of
the government, “{ijt is emphatically the

13, See abou Moore v. United States House f
Represensauves, 733 F.2d 936, 950-54 (D.C.Cu,
1984), cert. demied, — US. —— 105 S.Ct. 779,
83 L.Ed.2d 775 (1985) (holding that individuat
members of House o Representatives have
standhag tosue toi decLaraton that a tas law was
e onctutiond beeaveas i otgeigted o the Sen

ste tather o the e ay
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province and duty of the judicial depart-
ment to say what the law is.” Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 177, 2
L.Ed. 60 (1803). Courts may not avoid
resolving genuine cases or controversies—
those “of a type which are traditionally
justiciable”—simply because one or buth
parties are coordinate branches. United
States v. ICC, 337 U.S. 426, 430, 69 S.Ct.
1410, 1413, 93 L.Ed. 1451 (1949). As Jus-
tice Rehnyuist has stated: ’
Pruper regard for the complex nature of
our constitutional structure requires nei-
ther that the Judicial Branch shrink from
a confrontation with the other two co-
equal branches of the Federal Govern.
ment, nor that it hospitably aceept for
adjudicaton claims of constitutional vio-
lation by other branches of govermment
where Lhe claimant has not suffered cog-
nizable injury.
Valley Forge, 454 U.S. au 474, 102 S.CL. al
769. Thus, Supreme Court precedent con-
tradicts the dissent's sweeping view that
Article 11 bars any governiental plaintiff
from litigating a claim of infringement of
lawful function. See Immigration & Nat-
uralization Senince . Chadha, 162 U3,
919, 104 5.CL 2764, 2778, 2780, 77 L.Ed.2d
317 (1983) (Congress's intervention in liti-
gation over the constitutionality of the one-
house veto established requisite concrete
adverseness), Nixon v. Admamstrator of

14, Massachwserts v. Mellon, " 262 US. 447, 43
S.CL. 597, 67 L.Ed. 1078 (1923), heavily relied
upun by the dissent is in no respect to the
contrary. That case involved a Tenth Amend-
ment challenge by Massachusetts 1o a federal
statute that estabhished certain standards lor
reducing maternal and infant mortahty and pro-
vided for grants of funds 1o states complying
with the standards. The Coun stared:

[Tlhe complant of the plainutf State is
brought to the naked contennon that Congress
has usurped the reserved powers of the sever-
al States by the mere enactment of the siatute,
though nothing has been done and nothng &
to be done without thewr consent; and it is
plain that that question, as it 1s thus present-
ed, 15 political and not judicial 1n charac-
ter
Id a1 483, 43 S.Ci. at 599 (emphasis added).
The Court was moved 1o Jdimmss the sutt, not
because 1t was brought by a state, but because
o wvasion ol any stare s power had oceurred.
The Coust distinguished the case from, among
159 F 20—

General Services, 433 U.S. 425, 439, 97

S.Ct. 2777, 2148, 53 L.Ed.2d 867 (1977) (in-

dicating that incumbent President would

“be heard to assert” claim that Presidential

Recordings and Materials Preservation Act

unconstitutionally impinged upon the au-

tonomy of the Executive Branch); Nation-

al League of Cities v. Usery, 426 U.S. 833,

837 & n. 7, 96 S.Ct. 2465, 2467 & n. 7, 49
L.Ed.2d 245 (1976) (cities and states had
standing to sue federal government over
alleged infringeiment of ' ‘a constitutional
prohibition’ runningsin favor of the States
as States '), overruled on other grounds,

Garcia v. San Antonio Metropolitan

Transit Authority, — U.S. ——, 105 S.Ct.
1005, 83 L.Ed.2d 1016 (1985), United
States ex rel. Chapman v. FPC, 345 US,
153, 154-36, 73 S.Ct. 609, 611-12, 97 L.Ed.
9138 (1953) (Seeretary of Intenor had stand-
ing to press a claim against the Federal
Power Comnussion for alleged infringe-
ment of the Secretary’s role);, Coleman v.
Miller, 307 U.S. 434, 59 S.Ct. 972, 83 L.Ed.
1345 (193Y9), discussed infra pp. 28-
29, see also Goldwater v. Carter, 444
U.S. 996, 100 S.Ct. 534, 62 L.Ed.2d 428
(1979) (suit by congressional plaintiffs
claiming an injury to their constitutionally
mandated powers was dismissed on npe-
ness and political yuestion grounds, but not
on standing grounds, despite lower court
opiniuns addressing standing issue).'*

other cases, Mussourt v. Holland, 252 US. 416,
40 S.C1. 382, o4 L.Ed. 641 {1920), a sunt broughi
by a staic 1in which “there was an invasion. by
acts done and threatened, of the quasi-sovereign
right of the State 10 regulate the taking of wild
game within its boiders.” 262 US. at 482, 43
S.Ct. a1 599. The Court concluded: "No rights
ol the Swuate (alling wuhin the scope uf the
judicial puwer have been brought within the
actual or threatened vperation of the statute and
this Court s . wathour authonty 10 pass ab-
strget opintons upon the consututionality of acts
of Congress.” Id. a1 485, 43 S.Ct. a1 600 (empha.
s1s added). Clearly, then, Massachuserts v. Mel-
lun did not establish thai governmental officials
and entities necessarly and always lack stand-
ing 1o rane clams ot intningement of lawful
functions.  Rather, the case cxphanly leaves
open tbe possitnluy of sunt by a state when
“rights ot the State tathing within the scope of
the judicial power” are at stake. a possibility
later to becuine an actuabity i, e, Nauonal
League of Ciutes, supra.
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In congressional lawsuits against the Ex-
ecutive Branch, a concern for the separa-
tion of powers has led this court vonsistent-
ly to dismiss actions by individual congress-
men whose real grievance consists of their
having failed to persuade their fellow legis-
lators of their point of view, and who seek
the court’s aid in overturning the results of
the legislative process. See, e.g., Moore v.
United States House of Representatives,
733 .2d 946, 956 (D.C.Cir.1984), cert. de-
nied, — US. ——, 105 S5.Ct. 779, 83
L.Ed.2d 775 (1985); Riegle v. Federal Open
Market Conomittee, 636 F.2d 873, 881 (D.C.
Cir.), cert. denied, 154 U5 1082, 102 S.CL
636, 70 L.Ed.2d 616 (1981), Hurrington n
Bush, 553 F.2d 196, 214 (D.C.Cir.1977).
Similarly, in Goldwater v. Carter, 444 U.S.
996, 100 S.Cu 534, 62 L.Ed.2d 428 (1979),
Justice Powell, concurring in the judgment,
would have dismussed as unripe a c¢laim by
several members of Cungress that the
President’s action in terminating a treaty
infringed their constitutional role: “‘Con-
gress has taken nu official action. In the
present posture of this case, we do not
know whether there ever will be an actual
controversy between the Legislative and
Executive Branches.” Id. at 998, 100 S.Ct.
at 534. As Justice Powell also stated, how-
ever, a dispute between Congress and the
President 15 ready for judicial review when
“each branch has taken action asserting its
constitutional authorgy”—when, in short,
*“the political branches reach a constitution-
al impasse.”  [d. at 997, 100 5.CL at 533.

There vould be no clearer instance of “a
constitutional iimpasse” between the Exeeu-
tive and the Legislative Branches than is

Sismbarly ousplaced is the dissent’s relance

on Allen v. Wnght, supra. In Allen, the Count
held that parems of blach school childeen
lacked standing to bring a swit aganst the | RS,
alleging that LR.S. regulations govermng the
tax-exempt status ol racially discrimmatory pr-
vate schools itertered wish the abalay o the
platnffs’ chaldien 1o bt an edication an
descgrerated schools The Ctowt venerated the

bt Canbiny oty somcrob et o

T P A o ot o itavh

R T T B R N e

presented by this case. Congress has
passed an Act; the President has failed to
sign it, and has declared it not to be a law;
Congress has challenged the validity of
that declaration. The court is not being
asked to provide relief to legisiators who
failed to gain their ends in the legislative
arena. . Rather, the legislators’ dispute is
solely with the Executive Branch. And it
cannot be said that Congress is asking for
an advisory judicial opinion on a hypotheti-
cal question of constitutiona) law; Con-
gress is seeking a declaration, not about
the legal possibility of pocket vetoes during
intersession adjournments, but about the
validity of a particular purported velo.
Congress has raised a claim that 1s founded
on a specific and concrete harm to its pow-
ers under Article 1, section T—a "'[d]epriva-
tion of a constitutionally mandated process
of enacting law" that has actually oc-
curred. Moore, 733 F.2d at 951; see Unit-
ed Presbyterian Church v. Reagan. 738
F.2d 1375, 1381-82 (D.C.Cir.1984); Denns
v. Luis, 141 F.2d 628, 630-31 (3d Cir.1984).
That such injury is judicially cognizable has
been clear since the Supreme Court held in
Coleman v. Miller, 307 U.S. 433, 59 S.Ct.
472, 83 L.Ed. 1385 (1939), that state legisla-
tors had standing (o litigate the question of
whether the legislature had ratified a con-
stitutional amendment, within the meamnyg
of Article V: *“We think that these senators
have a plain, dircet and adequate interest i
maintaining  the effectiveness  of  thar
votes, ... They have sct up und claimed a
right and privilege under the Consuwuon
of the United States tv have thewr votes
given effect ...." "% As the Executive
case has nothing 1o do wuh “governmenial
standing,” nor does the Court menuon the sub-
Ject
1S. Id a1 43842, 59 S.C1. a1 ¥75-77. That Cole-
man cannot tarrly be distngushed on the
ground that st conceraed state, tother than ted
cral, legislators’ standing s Jdear tiom the
Cowts emphasis ol “the legtonate interest of
pubie offiaals aad admoastoanse omons
RIDTRY ll'lll'| af el bate booressd e cndeasor Lo
g v ait (e enlotcemont 0 hdtdey o 1eation
Loeowtan B e bave dbocsal dutie [N E S
o el et
Sweeb W8 At et g ks b the vty alpnl

N Bt Conorrtarnt s gt oF cogiieat 6 g
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Branch itself concedes, Congress clearly
has standing to litigate the specific consti-
tutional question presented.'®

The dissent believes, however, that the
separation of powers would be better
served in this case by remitting the ques-
tion involved to a political solution, rather
than a judicial one. The dissent under-
standably leaves unspeafied the precise
course of events contemplated: a ‘“‘political
solution” would at best entail repeated,
time-consuming attempts to reintroduce
and repass legislation, and at worst involve
retaliation by Congress in the form of re-
fusal to approve presidential nomimations,
budget proposals, and the like. That sort
of political cure seems to us considerably

ry was premused on a grant ot standinig by the
stale supreme court below and thus 15 mappo-
site 1o cases orignating in federal court. A pair
of earlier Supreme Cpurt cases, cited 1n Cule
man, is mstructive in tlhis vespect. In Fasrcinkd
v. Hughes, 258 U.S. 126, 42 S.Ci. 274, o6 L.
499 (1922), a cihizen of New York brought surt
in the Supreme Court of the District ot Coliun-
bia to challenge the cffeciiveness of the rat-
ification of the Nineteenth (women's suffrage)
Amendment. The court found the plainuff w0
assen no judicially cognizable enjury. and dis-
mussed the suit. The same dav, in Leser v.
Gament, 258 U.S. 130, 42 S.Ct. 217, 66 L.Ed. 505
(1922), the Court reached the merus of a ssmilar
chalienge 1mitiated in state court by a Maryland
citizen. The fact that one case was brought 1n
federal court while the other ongunated m staie
coun, however, does not account tor the dilfer-
ing results. The Farchild Coun stated the basis
for its jurnisdictional holding as follows:
[PHaintiff is not an election officer; and the
State of New York, of which he is a citizen,
had previously amended its own constitution
s0 as 1o grant the sulfrage 1o women and had
raufied this Amendment. Plasnuff has onty
the right, possessed by every citizen, 1o re-
quire that the Government be admimstered
according 1o law and that the pubhic moneys
be not wasted. Obviouslv this gencral night
does not entitle a private ailizen tu insittule 1n
the tederal counts a suit to securc by indirec-
ton o determination whether a siatute il
passed, or a constitutional amendiment about
to be adopted. will be vabd.
258 U.S. at 129-30, 42 S.C1. ar 275 (vitanons
omitted). By contrast, o Leser. the Court point-
ed vut that “the comtnution ol Marviand s
the sultrage 1o men.” 258 S0 at 135, 42 5.0 w
217, and the "Tepplature of Marvland had re-
Fused 1o rapty” the Nmcteenih Awmendment. .
al 136, 42 500w D70 The planutt e Leser
thus cvuld correatty Jdann that hes vote would
be diited by adopbioi ab the  Nmetecmb

worse than the disease, entailing, as it
would, far graver consequences for our
constitutional system than does a properly
limited judicial power to decide what the
Constitution means in a given case. To
quote again from Justice Powell’s opinion
in Goldwater:
Interpretation of the Constitution does
not unply lack of respect for a coordinate
branch. Powell v. McCormack, [395
U.S. 486, 548,089 S.Ct 1944, 1978, 23
L.Ed.2d 1491 (1969 ).... The specter of
the Federal Government brought to a
hall because of the mutual intransigence
of the President and the Congress would
require this Court to provide a resolution

Amendment, whereas in Fatrchild, that same
clanun was Jearly false.  Thar difference, we
think, provides a imore plausible bases for distin-
guishing the two cases than does the diflerence
between the respecuive courts in which the suits
originated.

similarly, we bcheve, the Coleman Courst
thought Leser a “controlling authoruty,” 307 us.
at 441, 59 S.CL a1 976, not becruse buth cases
had come up from staic courts, but rather be-
cause the plainuffs in both asserted njury to
their legal interest in an effecuive franchise.
The majotny stated: “The mterest of the plam-
wffs n Leser v. Garmert as merely qualified
voters at general elections 1s certainly much less
impressive than the interest of the twenty sena-
tors 1n the mstant case.” 307 US. at 441, 59
S.Ct at 976. And Jusuce Frankfurier, writing
separately, characterized the majonity opinion
thus: ‘The right of the Kansas senators to be
here is rested on reco'gnluun by Leser v. Gameit,
258 U.S. 130, of a voter's nght 1o protect his
franchise.” 307 US. at 469, 59 S.C1. at 980. See
also Dyer v. Blarr, 390 ¥ Supp. 1291, 1297 n. 12
{N.D.A11.1975) tthreejudge coun. per Stevens, 1.)
(reading Culeman as direct support for granting
legislators stanuing 10 pursuc 1n tederal cours
claims oi intrngement ol uifical role).

16. The concession was in terins based on the
partiapauon m this case by a single house «4
Congress, nametv the Senate.  See Tape Record-
ing of Oral Argument at 20411 Simularly, 1n
Kennedy v. Sampson, 311 F.2d at 434, the Exec
e Branch noted that either or both houses
would have sanding (o challenge a purporied
pocket veto. While, as the dissent correctly
ohaerves. partics may not create jurnisdichon by
meie shpulation, an interpretaton ol Arlicle
Ul's “wase or controversy” requircment by a
comdinate branch ot the lederal government
must not be whaily disregarded.
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pursuant to our duty *‘to say what the
law is. " United States v. Nizon, 418
U.S. 683. 703, 94 5.Ct. 3090, 3105 (1974),
quoung Marbury v. Madison, 1 Cranch
137, 177 (1803).

Goldwater, 444 U.S. at 1001, 100 S.Ct. at
536 (Powell, J., concurring in the judg-
ment). By defining the respective roles of
the two branches in the enactment process,
this court will help to preserve, not defeat,
the separauion of powers. We turn, Lhere-
fore, to the merits of this dispute.

)

The respective roles of Congress and the
President in the enactment of legislation
are set forth in Article 1, section 7, clause 2
of the Constitution, the first of the present-
ment clauses, which provides as follows:

Every Bill which shall have passed the

House of Representatives and the |

ate, shall, before it become a Law, ve

presented to the President of the United

States; If he approve he shall sign it, but

if not he shall return it, with his Objec-

tions to that House in which it shall have
originated, who shall enter the Objec-
tions at large on their Journal, and pro-
ceed to reconsider it. If after such Re-
considerauon two thirds of that House
shall agree to pass the Bill, it shall be
sent, together with the Objections, to the
other House, by which it shall likewise be
reconsidered, and if approved by two

thirds of thut House, it shall become a

Law. .. [If any Bill shall not be re-

wrned by the President within ten Days

(Sundays excepted) after it shall have

bevn presented to him, the Same shall be

‘a Law, 1n like Manner as if he had signed

it, unless the Congress by thewr Adjourn-

ment prevent its Return, in which Case it

shall not be u Law.
Thus, once a bill has been passed by both
houses of Congress und presented to the
President, he has ten days (not including
Sundays) in which he may etther sign the
bill into law or return it to the vrynnating
house with his objections noted.  If at the
end uf the tme allotted he bas done nei-
ther, the mill autematcally beeomes law as

long as Congress has not by its adjourn-
ment prevented the President from re
turning the bill. If Congress’s adjourn
ment has prevented return, however, the
bill automatically expires, in what has come
to be known as a ‘‘pocket veto.”

The question we confront is whether
H.R. 4042 became law when the Presidcit
failed to return it to the House of Repre-
sentatives (where it originated) within the
allotted time, or whether the bill expired
because return was prevented by Cuu-
gress's having adjourned its first sessinn
sine die on the day of presenument of the
bill. We believe this question has a cleac
answer.  Given that both the House ut

- Representatives and the Senate had «x

pressly arranged before adjourning for an
agent specifically authorized to recerve
veto messages from the President during
the adjournment, it is difficult to under-
stand how Congress could be said to have
prevented return of H.R. 4042 simply by
adjourning. Rather, by appointing agenis
for receipt of veto messages, Congress af-
firmatively facilitated return of the bill
the eventuality that the President would
disapprove it.

The District Court held, however, that
Congress’s adjournment must be deemed to
have “prevented” return of H.R. 4042 to
the House, notwithstanding the existence
of an agent authorized to receive the Presi-
dent’s veto, and that H.R. 4042 thus ex
pired through a pocket veto. The court
rested the decision on its reading of the
twa Supreme Court opinions and the one
opinion by this court that have construed
the pocket veto clause. We believe that
the District Court has misapplied these
precedents  and that its decision conse-
quently frustrates the recognized purpuse
behind the pocket vewo clause.

An examination of the Framers' intent
with respect to the pocket veto clause 15 i
natural place to begin our analysis. No-
where in the records of the Federal Con-
venton of 1787, however, is there any ref-
vrence to the coneept of a pocket veto, or
for that matter, to any of the speeifics of

N
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the enactment process. Rather, the del-
egates were concerned with the broad is-
sues of whether the President ought to
have the power to veto legislation and, if
so, whether Congress should be able to
override a presidential veto."” On these
issues, however, the records speak plainly
and decisively. The delegates were firmly
convinced that the President must have
some power 1o revise legislative acts, But
an absolute veto, they equally strongly be-
lieved, was dangerous and unwarranted.
As James Madison put it: “To give such a
prerogative would ceriainly be obnoxious
to the temper of this country.” 1 M. Far-
rand, The Records of the Federal Conven-
tion of 1787, at 100 (rev. ed. 1966).'"® Thus,
the delegates unanimousiy voted down an
absolute veto, 1d. at 103, and eventually
approved a resolution stating, “That the
national Executive shall have a Right to
negative any legislative Act, which shall
not be afterwards passed, unless by two
third Parts of each Branch of the national
Legislative.” 2 id. at 132.

{4] The precise means of providing for
a qualified presidential veto were devised
by the Commitwee of Detail in what, with
minor modifications,' would ultimately
constitute Article [, section 7, clauses 2 and
3 of the Constitution. The Committee’s

17. See Immugranion & Naturalization Serv. v.
Chadgha, 462 U.S. 919, 103 S.C1. 2764, 2782 n. 14,
77 1.Ed.2d 317 (1983} (cuing historical sources).
Also debated were the fracuon of Congress nec-
essary to overnde a veto and the question of
whether the Judicial Branch ought to have a
voice in the veto pracess. /d

18. Other c are also enlightening. El-
bridge Gerry saw "no necessity for so greal a
controul over the legislature as the best men in
the Curnmunity would be comprised in the two
branches of it.* 1 M. Faarawo, supra, at 98.
Similarly, Roger Sherman objected to “enabling
any one man to stop the will ot the whole” on
the grounds that “{njo une man could be found
so tar above all the rest in wisdom.... [W]e
ought 1o avail ourselves of his wisdom 1n revis-
ing the laws, but not permit him to overrule the
decided and cool vpimiuns ot the Legistawre.”
Id av 99. Bemamin Franklin, drawing on his
experience with the government of Pennsyiva-
nia, vosced the speatic fear that an absolute
veto power would lead 10 a sitvanon sn which
“[njo good law whatever could be passed with:
ous a private bargain with (the Lxecunve]l.” Id

product reflects the recognition that to
safeguard the qualified veto requires more
than simply a set of rules directing Con-
gress to present bills to the President and
directing the President Lo approve or re-
turn such bills. For in the absence of any
sanctions for violation of such rules, the

President might simply decline to act upon

a duly presented biil in order to block con-
gressional reconsideration and Lhereby
achieve through inaction what the Framers

refused to permit him, namely, an absolute
veto. The veto provision therefore man-
dates that a bill becomes Jaw at the end of
a tenday period if not returned. Without
more, however, Congress, which controls
its own calendar,?® could in turn vitiate the
President’s qualified veto by cutting short
or entirely eliminating, through adjourn-
ment, the period of time alloted the Presi-
dent to return a bill with his objections. It
is that evil which the pocket veto clause
foresualls by withholding the status of law
from a bill whose return Congress prevent-
ed.?’ The pocket veto clause thus is intend-
ed, not as an affirmative grant of power to
the Executive, but rather as a limitation on
the prerogative of Congress to reconsider a
bill upon presidential disapproval, a limita-
tion wiggered when Congress by their
Adjournment prevent [the bill’s] Return.”

at 99. Only two members—James Wilson and
Alexander Hamulton-—spoke 1n favor of an abso-
lute negauve. /4 at 98-100. Later, Hamilton
hitnselt cloquently defended the qualified veio
as against the “mure harsh” absulute velo pow-
er. See Tue Froemautst No. 73 (A. Hamtlton).

19. The only sigmificant modificanon undergone
by the Commuttee’s dratt after being reporied
back to the cunvention was in the 1ime allotied
to the President 1o consider bills, which was
increased from seven to ten days.

20. The only exception 1o Congress's control over
its own adjournments 1s in case of a disagree.
ment between the two houses “with Respect to
the Time of Adjournment,” in which case the
President “may adjourn them to such Time as
he shall think proper.” U.S. Cunst art. 1, § 3.

2). See Edwards v. United States, 286 U.S. 482,
486, 52 S.C1. 627, 628. 76 1.Ed. 1239 (1932); 1.
Stuny  CoMmmenTaries on THE CONSTITUTION oF THE,
Unitto States § 891, a1 652 (S5th ed. 1905) ()st ed.
Cambridge 1833).
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The manifest purpose of the pocket veto
clause has guided application of the elause
by the Supreme Court, as well as this cir-
cuit.? In The Pocket Veto Case, 279 USS.
655, 49 S.Ct. 463, 73 L.Ed. 894 (1929), the
earliest judicial discussion of the pocket
veto clause, the Supreme Court confronted
the 1ssue of whether return of a hill to the
Senate, where it originated, had been pre-
vented when the Sixty-ninth Congress ad-
journed its first session sine die fewer than
ten days after presenting the bill to the
President.  Justice Sanford's epinion for
the Court began by decluring that the term
“adjournment” is used in the Constitution
to refer 1o any vecasion on which a house
of Cutgress is notm sesswon, and dismissed
the conention that the lerm refers solely
Lo final adjournments of a Congress:

We think that under the constitutional
‘provision the determinative question in
reference to an “adjournment” is not
whether 1t is a final adjourmnent of Con-
gress or an interim adjourninent, such as
an adjournment of the first session, but

22. The recognitton of the purpose of the velo
provision also underhies the Supreme Court's
treatinent of an tssuc related to the pocket veio,
namely, whether the President may sign a bl
into law duning an adjournment of Congress.
In la Abra Sdver Minng Co. v. United States,
175 US. 423, 10 S.C. 168, 44 1.1id. 223 (1899),
the Court held that an atrasessiun sdyjournment
does not preclude presidennal approval of a bill.
The Court reasoned:

tHn vedes that s refusal or failure 10 act

may not defeat the will of the people, as

expressed by Congress, il o ll he not ap-
prored and be not setwined to the House in
whichi 1 orgusated within that e, ot be-
comes a fuw 1n hke manner as o ot had been
signed by tum. We pecoetve nothiy in these
consitutional provisions making the approval
of a bl by the President a nullity o} such
approval uccurs while the two Houses of Con-
gress are in recess for o named e,
Id. ar 354, 20 S.Choas 178, '

Later, i Edwards v. United States, supra, the
Court exiended e reasomng and holdmg ol La
Abra 10 tmal adjournment ot Congress.  The
Court stated:

* The last semtence of [Arnele 1, section 7,

chatrse 2] ddearly dicates two Jebimate and

contioihing  purpuses  First o sure
protptaness and to sabepsed e opportuaity

Gl B Coligtess tor tevonsidciation of itls

wiee 1tie Proesedent disappreoone . heace, the

Tovanpt b a0 tinge bt o that the status ot

whether it is one that “prevints” the
President from returning the il to the
House in which it originated within the
time allowed.®

An earlier case, the Court then noted, had
held that a house of Congress is only con-
stituted when a quorum of the membership
is present. Because the veto provision spe-
cifies that the President must return a dis-
approved bill w its originating house, and
because neither house was in session to
receive delivery of the returned bill in that
instance, the Court reasoned, return must
be deemed to have been prevented.

Counsel for the House of Representa-
tives had argued that, when the originating
house is not in session, return may be made
consistently with the constitutional provi-
sions by delivering the bill, with the Presi-
dent’s objections, to a proper agent of the
house of origin, for subsequent delivery to
that house when it reconvenes. Address-
ing itself Lo this argument, the Court noted
first “the faect that Congress has never

measures shall not be held indefinitely in
abeyance through inactien on the part of the
President.  Second. To saleguard the uppor-
tumity of the President 1o consider all bulls
presented 10 lam. so that 1t may not be de-
stroved by the adwurnment of the Congress
duning the nme allowed to the President for
that purpose.
286 US. o1 486, 52 S.C1. a1 628. Emphasizing
that “frjegard must be had to the tundamenial
purpose of the constitutional provision to pro-
vide appropriate opportunity for the Presidem
10 consider the bills presented to hun,” id at
493, 52 5.Ct. at 631, the Court concluded:
No pussible 1eason, either suggested by consu-
tational theury or based opon supposed pobe-
Cy, apprars tor a construchun ot the Constitu-
tion which would cut down the opportunaty of
the President to exanune and approve bills
merely because the Congress has adjourned.
No pubhic interest would be conserved by the
requirement of burried aad inconssderate ex
amupation ol bills i the cdusing hours of a
session, with the result that bills may be ap-
proved whnch on lurther consideration woukd
be dnsappraved. or may fash wlthough on such
exannnation thev imght be 1ound 1o deserve
approval.
Id a1 49394, 52 S.Ctoap 431

23, 279 US. a1 680, 39 5CL at 4660 The Coun
abu repedted the spument thar “within wu
days  reters 1o ten tegistative davs rather than
ten calendar davs, {d. wt 679-80, 39 5.C1. at 460,

T

Cite a3 739 F.2d 21 (1989)

BARNES v. KLINE 5

enacted any statute authorizing any officer
or agent of either House to receive for it
bills returned by the President during its
adjournment, and that there is no rule to
that effeet in either House.” fd. at 684, 49
S.CL. at 468. Moreover, the Court stated,
“delivery of the bill to such officer or
agent, even if autherized by Congress it-
setf, would not comply with the constitu-
tional mandate.” The Court explained its
position thus:

Munifestly it was not intended that, in-

stead of rewurning the bill to the House

iself, as required by the constitutional
provision, the President should be wutho-
rized to deliver it, during an adjournment
of the House, to some individual officer
or agent not authorized to make any
legmistative record of its delivery, who
should hold it in his own hands {or days,
weeks or perhaps months, —not only
leaving open possible questions as to the
date on which it had been delivered to
him, or whether it had in fact been deliv-
ered to him at all, but keeping the bill in
the meantime in a state of suspended
animation until the House resumes its
sittings, with no certain knowledyge on
the part of the public uas to whether it
had or had not been seasonably deliv-
ercd, and necessarily causing delay in its
reconsideration which the Constitution
evidently intended to avoid.
Id. at 534, 49 S.Ct. at 468. Two concerns
thus led the Court to believe that return to
an agent of the original house would not
adequately puarantee the President the op-
portunity to exercise his qualified veto: (1)
delivery to an agent inauthonzed to make
an official record of delivery would engen-
der uncertamty over whether timely return
had in fact been made and thus whether
the bill had or had not become law; and 2
such a return would be followed by lengthy
delay before possible reconsiderauon by
the onginating house.

That the Court was not categorically de-
nymng the use of agents for delivery of veto
messages was made elear in the Court’s
next, and last, encounter with the pucket
vewo clause. In Wright v {/nated States,
302 U.S. 583, 58 S.CL 395, »2 L.Ed. 439

(1938), the Court was called upc

mine the effectiveness of the 1.

return of a bill on the tenth day after
presentment, dunng a three-day adjourn-
ment by the onginating house only. The
Court, speaking through Chief Justice
Hughes, held that return to that house had
not been prevented and that, therefore, de-
livery of the veto message to the Secretary
of the Senate constituted an effective re-
turn.

In the first place, the Court noted, the
Senate alone had adjourned, not “the Con-
gress.”” Under the pocket veto clat}ﬁe, only
an adjournment by “the Congress” can pre-
vent return of a bill. M. at 587, 58 S.CL at
397. The Court then dismissed the notion
that a bill cannot be returned by the Presi-
dent o the orgmating house if that house
is m an intrasession adjournment.  In this
instance, the Court stated, there clearly
was ho “practical difficulty” in making re-
turn during the adjournment: “The organi-
zation of the Senate continued and was
intact.  The Secretary of the Senate was
funcioning and was able to receive, and
did receive, the bill”  Id. at 589-90, 58
S.CL at d97-98.  More unportantly, the
Court held that “{ijn returning the bill to
the Senate by delivery to its Seerelary dur-
ing the recess there was no violation of any
express requirement of the Consutution.
The Constitution does not define what
shall constitute a return of a bill or deny
the use of appropriute ugencies in effect-
ing (he return.” Id at 589, 58 S.CL at 397
(emphasis added).

As the Wrnght Court explained, the
Pocket Veto Case was not to the contrary.
Although the opinion i the varlier case had
expressed the view that return can only be
made to x house that is actually assembled
and not to an agent of the house, that view
did not control this case because 1t was
grounded 1n voncerns that were wholly in-
applicable to a bnef. intrasession adjourn-
ment by the originaung house:

In such case there s no withholding of

the bl froin appropriate legisiative

record for weehs or perhaps months, no
keeping of the bl in a state of suspend-
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ed animation with no certain knowledge
on the part of the public whether it was
seasonably delivered, no causing of any
undue delay in its reconsideration.
When there is nothing but such a tempo-
rary recess the organization of the
House and its appropriate officers contin-
ue to funcuon without interruption, the
bill is properly safeguarded for a very
limited time and is promptly reported and
may be reconsidered immediately after
the short recess is over. The prospect
that in such a case the public may not be
promptly and properly informed of the
return of the bill with the President’s
objections, or that the bill will not be
properly safeguarded ur duly recorded
upon the journal of the Huuse, or that it
will not be subject to reasonably prompt
action by the House, is we think wholly
chimenical.
Id. at 595, 58 S.CL. at 400. Given “the
manifest realities of the situation,” the
Court held. return 10 an agent of the origi-
nating house was wholly effective, /Id.
Moreover, other adjournments might well
not prevent return, although the Court de-
clined to specuiate as o which would or
would not:
[Clases may arise in which ... a long
period of adjournment may result. We
have no such case before us and we are
not called upon to conjecture as to the
nature of the uction which might be tak-
en by the Congress in such a case or
what would be its effect.
Id. at 598, 58 5.Ct. at 401, Thus, the Court
expressly left open the possibility that its
analysis would apply to render return to an
agent effective in adjournments other than
brief, one-house, intrasession adjourn-
ments. The Court, however, did not leave
future courts without guidance in applying
the velo provisions, for it made elear that
those provisions are to be interpreted in 1he
light of their “two fundamental purposes.”
Id. at 596, 58 S.CL at 100 Although we
have already set these furth at length, the
Wright Court’s formutation s important.
On the one hand, the Court < tated, the veto
vl s e theant o etsure thit Cthe
Pronp nt noan Lave —mitathe opportunity t

consider the bills presented to him ... . Jt
is to safeguard the President's opportunity
that Paragraph 2 of § 7 of Article I pro-
vides that bills which he does not approve
shall not become laws if the adjournment
of the Congress prevents their return.”
Id. (citation omitted). At the same time,
the provisions ensure “that the Congress
shall have suitable opportunity to consider
his objections to bills and on such consider-
ation o pass them over his veto provided
there are the requisite votes.” Id. The
Court plainly stated: “'We should not adopt
a construction which would frustrate ei-
ther of these purposes.” Id. (emphasis
added).

{5.6]1 Wnght thus has twofold signifi.
cance. First, and most important, its rule
of construction requires a court to find that
the President was truly deprived of his
opportunity to exercise his qualified veto
power before it may hold that return was
“prevented”; a court that fails in this re-
sponsibility ends up sacrificing, without
justification, Congress's right to reconsider
disupproved legistation. Second, Wright
indisputably establishes that mere absence
of the originating house does not prevent
return if (1) there is an authorized agent to
accept delivery of a veto message, and (2)
such a procedure would not entail the detay
and uncertainty justly feared by the Court
in the Pocket Veto Case.

Ten years ago, in Kennedy v. Sampson,
511 F.2d 430 (D.C.Cir.1474), this circuit ap-
plied the teaching of Wright to hold that
return is not prevenled by an intrasession
adjournment of any length by one or hoth
houses of Congress, so lung as the originat-
ing house arranged for recept of veto mes-
sages.  Dismissing the argument distin-
guishing Wright un the ground that only
the originating house had adjourned in that
case, this court stated: “To hold that a
return veto is pussible while the originating
House alone is in brief recess but not when
both Huouses are in recess would embrace
rituad at the expense of done”  Id. at 440
(footnotes omittedl. As did the Court in
Wrght, this court demonstrated that the
coneerns that had led the Court o the

BARNES v. KLINE
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Pocket Veto Case to disapprove return to a
house not in session were simply unjusti-
fied in the context of the particular type of
adjournment at issue. This court stated:
*“The modern practice of Congress with re-
spect W intrasession adjournments creates
neither of the hazards—Ilong delay and
public uncertainty—perceived in the Pocket
Vew Case.”” [Id. This court noted that,
whereas at the time of the Pocket Veto
Case “inwrsession adjournments of five or
six months were still common,” id. at 441
(footnote omitted), in the past decade Con-
gress's intrasession adjournments have
typically consisted of "several recesses of
approximately five days for various holi-
days and a summer recess (or recesses)
lasting about vne month.” [Id. (footnote
omitted). Thus, Lhis court coneluded, “in-
trasession adjournments of Congress have
virtually never ovccasioned interruptions of
the magnitude considered in the Pocket
Veto Case.” Id. (footnote omitted).
As to the concern for public uncertainty,
this court stated:
Modern inethods of communication make
it possible for the return of a disap-
proved bill o an appropriate officer of
the originating House to be accomplished
as a matter of publie record accessible to
every eitizen. The status of such a bill
would be clear; it has failed to receive
presidential approval but may yet be-
come luw if Congress, upon resumption
of its deliberations, passes the bill again
by u two-thirds majority. This state of
affairs generates no more public uncer-
tainty than does the return of a disap-
proved bill while Cungress is in actual
session.
Id. (footnote omitted). Indeed, the Samp-
son court observed, “[tlhe only possible
uncerwainty about this situation arises from
the absence of a definitive ruling as to
whether an intrasession adjournment ‘pre-
vents’ the return of a vetoed bill.  Hopeful-
ly, our present opinion eliminates that am-
higuity.” Id. (feotnote omitted).
In addressing vurselves to the issue in
this appeal, we are of course cognizant of
the faet that the Pocket Veta Case remiums

Cae

—_——

the only decision concerning the

ty vel non for a pocket veto a. , an
intersession adjournment. [t was the Dis-
trict Court’s belief that the Pocket Veto
Cuase is therefore “the only case directly in
point.”” 582 F.Supp. at 168. Emphasizing
that Wright did not purport to approve of
delivery to agents during anything other
than a threeday adjournment and that
even Sampson's expansion of Wright did
not reach beyond the line between intrases-
sion and intersession adjournments, the
District Court concluded that ‘“neither
Wright nor Kennedy v. Sampson give it
license to depart from ... Pocket Veto.”
ld. The court accordingly held, in essence,
that intersession adjourhments per se cre-
ate an opportunity for a valid pocket veto.

We appreciate the District Court's desire
to reman within the boundaries of prece-
dent. We disagree, however, with its as-
sessment of where those boundaries lie.
Morcover, we helieve that the District
Court’s holding fails to serve the essential
purpuses of the veto provisions.

The principle that we believe runs
through Pocket Veto und Wright is a sim-
ple une: whenever Congress adjourns, re-
turn of a veto message Lo a duly authorized
officer of the originuting house will be
effecuve only f, under the circumstances
of that type of adjournment, such a proce-
dure would not occasion undue delay or
uncertainty over the returned bill’s status.
Thus, in Pocket Veto, the Court disap-
proved delivery to a eongressional officer
during intersession adjournments because
of the length of such adjournmenis—then
five months or longer—as well us the un-
certainty resulting from the lack of any
reguiarized procedure for recording re-
turns. By the same token, the brief dura-
tion of the une-house adjournment in
Wright as well as the continued function-
ing of the enure congressional apparatus
led the Court to an opposite result in that
case. Finally, in Sampson, this court, fol-
lowing Wright's lead, reasuned that the
pucket veto clause did rot apply to any
intrasesston  adjournments, because they
did not pose vither of the problems cited in
Pocket Veto w any greater degree than did
the three-day adjournment in Wright.
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Nor, we are convinced, do intersession
djournments pose either of those prob-
2ms, for as appellees freely conceded be-
ore the District Court,® such adjourn-
nents do not differ in any practical respect
from the intrasession adjournments at is-
sue in Wright and Kennedy v. Sampson.
To be sure, an intersession adjournment
delays possible reconsideration of a returned
bill. But the delay is not substantial. In
stark contrast to the five or six month
intersession adjournments typical at the
time of the Pocket Veto Cuse, intersession
adjournments of the modern vra have an
average lenpth of only four weeks, and are
thus often even shurter than mtrasession
adjournments.®®  In this case, the adjourn-
ment wis for mne weeks, sumewhat longer
than the average bLut sull considerably
shorter than the half-year-long adjourn-

24. 582 F.Supp. at 1o5~b0.

25. See Joimi Briet lor the Plamutl-Appellants
and Senate Intervenor Appelam, apps. 1 & 11, at
63-70.

26. The adjournment 1 Pocketr Vero ditfers Irom
that a1 sssue here, not only in s inueh greaster
duranon, but ulso n that it divided two very
dstferent sessions of Congress, 4 “Tong” session
and a4 “lameduck” session.  Betore passage ol
the Tweateith Anendment 1 1933, cach Con-
gress lasted trom March 4 of the odd-munbered
year to March 3 ol the next odd numbered year.
The tirst session of cach Congtess began un the
first Monday e Decenber, as provided i US.
Const., an. L. § 4, cl. 2, and usually lasted well
mto spring.  The second session wonunenced
the Jollowing December, sfter the November
congressionat « feattons, and had 1o be adjourned
by March 3. Wath manv of its imembers having
given up or lust their seats tor the following
term and with ealy a tew months w which 10
work, Compress dunng its seeand session was
umable to give serwus consilerauon to many of
the items belore 11, Adjournment of the first
sesston hence e lact ohien precluded seconsid-
erayon.

27. Rule XVIHI of the Standing Rules of the Sen
ale, S. Duc. No. 10, 98th Cong., tst Scss. 13
(1983), provides:

At the second or any subsequcnt session of a
Congress the leprdative busisess of the Senae
whn b teraned wodorernuned st e close of
the cowr e cdae esvaon of that Crapiens
[ - o e atadeed ety the

ot st Ist toite

ments common at the time of the Pocket
Veto Case.®®

The opportunity for immediate reconsid-
eration after the intersession adjournment
is guaranteed by the rules of each house of
Congress, which mandate that all business
unfinished at the end of the first session
shall be resumed at the start of the sec-
ond.” Moreover, because in this case, s is
typical, the adjournment resolution provid-
ed that Congress could he reassembled at
any time, and because the rules of the two
houses permit the convening of congres-
sional committees dunng adjournments,™
reconsideralion of a bill returned during an
mtersession adjournment is not necessarily
delayed even the several weeks that such
an adjournment lasts.

Uncertainty no more characterizes return
during adjournment than does delay. As in

House Rule XXVI states: “All business before
commiiees ol the House at the end of vne
session will be resumed at the commencement
of the next sesston of the same Congress in the
saine manner as if no adjournment had taken
place.”  Constitution, Jefferson’s Manual and
Rules of the House of Representanves, H. Doc.
No. 271, 97th Cong., 2d Sess., § 901, at 610-3¢
(1983). Further, “[i}he business of conlerences
betweea the 1wo Houses 15 not interrupted by an
adjuuriment ol a session which does not terms-
nate the Congress, and even where one House
asks a conlerence at une session the other may
agree to st in the nexi session.” Id. at 611
annotation {citations oiniled).

In light ot the carryover rules, # would be
difficult tu justify finding that return was pre-
vented siniply by delay atone. Because nemher
the Constrtution nor the rules of either house
place any mme Jimit on 1econsderanon of re-
turned hills, vecunsideraton of a bill returned
during session could casily he delayed longer
than teconsideranon of a bill returned during
adjour nment.

28. Congresswnal commitices, “which, in the jeg.
islative scheme of things, {arel for afl prictical
purposes Congress itselt,” Doe v. MeMidlan, 412

U.b. 306, 344, 93 S.C1 2018, 2040, 36 L.Ed.2d .

912 (1973) (Rehngqust, 1, concurring and das-
senting), are authonized during adjournments 1o
connnue 1o sit, 10 hold heanngs, 10 conduct
wvestigations, atcl 1o comtpel testinony and the
freoduciion ol documents 5 Do, No 10, supra
ot 27w 13 W Rae NAVHL H Dok N, 271,
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the case of intrasession adjournments, the
organization of each house of Congress
remains unchanged, and their respective
staffs continue to function uninterrupted.”
More importantly, neither house any longer
lacks an authorized procedure for accept-
ance of veto messages during adjournment.
The House of Representatives provides by
rule that return may be made o the Clerk
of the House; the Senate, by resolution,
provides for acceptance of velo messages
by the Senate Secretary.®® [n both cases,
the time of delivery is recorded on the
journai of the respective house, and the
messuage is retained by the authorized offi-
cer for presentation on the floor of the
house immediately upon the house’s reeon-
vemng. The rewurn may thus “be accom-
plished as a matier of publie record accessi-

29. Wrighi, 302 U.S. at 595, 58 $.C1. a1 400. Con-
gressional practice conforms to the modern
understanding under the Twenueth Amendment
thay the houses ot each Conyiess constitunonal-
ly exist from January 3 of cach odd-numbered
year through January 3 of the next odd-num-
bered vear, regardless whether the houses are
sitiing or in adjournmeni. Thus, even when the
houses are not in session, they can exchange
messayes and have bills enrolled, signed, and
presented 10 the President. H.Doc. No. 271,
supra note 27, § 560, at 263 annotation {nes-
sagesh rd. §§ S74-577, a1 268-70 (enroiiment,
signing, and presentauon); see, eg., 129 Cung
Rec. S17,192 (daily ed. Nov. 18, 1983); 127
Conc Rer. $15,632 (daily ed. Dec. 16, 1981); 125
Cowg Rec 37,317, 37,475 (1979); 123 ConcRic
38,948, 39,081 (1977); 121 ConsRec 41,975,
42,276-77 (1975); 119 Cuna Rec. 43,327 (1973).

30. See supra p. 23.

31. id The procedure for return during inter-
session adjournment is 10 every respect ident-
cal to the procedure used in imrasession ad-
journments, the consututional etfectiveness of
which has been clear 10 both the Executive and
the Legislative HBranches since Wright. Presi-
dent Reagan himself has frequently delivered
velo messages during an adjourament of Con-
gress, by using this procedure. See Joint Brief
for the Plaintiff-Appellant app. HI1, a1 71-72.

No more uncertatnty surrounds this proce-
dure than accompanies the correspunding pro-
cedure by which the Executive Clerk receives
balls for the President and returns sthem 1o Con-
gress. See Eber Bros. Wine & Liguor Corp. v
United States, 337 F.2d 024, 167 CLUL 605 (1964}
(debivery ol hull Lo the Fxecutive Clerk while the
President 15 overseas  coistitutes  cifective

ble to every citizen.” Kennedy r

son, 511 F.2d at 441. The status

returned during an intersession a._  .n-
ment therefore "“would be clear; it has
failed to receive presidential approval but
may yet become law if Congress, upon
resumption of its deliberations, passes the
bill again by a two-thirds majority. This
state of affairs generates no more public
uncertainty than does the return of a disap-
proved bill while Congress is in actual ses-
sion,”’ 3

That intersession adjournments no long-
er present any real obstacle to the Presi-
dent’s exercise of his qualified veto power
was recognized by ‘Presidents Ford and
Carter, both of whom assumed the effec-
tiveness of return veloes made duning such
an adjournment.** To conclude otherwise

“presentment”), ceri. denied, 380 U.S. 950, 85
5.Cu 1082, 13 [.Ld.2d 968 (1965).

32. The Fard Adnumstration made its positivn
on intersession pucket vetoes clear in the after-
math ol KNennedy v. Jones, 412 F Supp. 353 (D.D.
C.1976). a case anising shortly afier Sampson
that involived a challenge by Senator Kennedy to
two pucket vetoes, one during the intessession
adjournment of the Ninety-third Congress and
the other during a onc-month tntrasession ad-
Jjournment of that Congress. The Executive
Branch cunceded 1o the entry of suminary judg-
ment in Senatve Kennedy's favor.  Atiorney
Gesneral Levi announced the President’s decision
that he would therealter return disapproved
bills Juring any intrasession and intersession
adjournments of Congress, as long as appropri-
ate arrangements for receipt of veto messages
were made. 122 Cunc Rec 13,202 (1976). On
December 31, 1975, and January 2, 1976, during
Congress's intersession adjournment, President
Ford vetoed, respectively, S. 2350 and H.R.
5900, which had been passed during the first
session ol the Ninety-fourth Congress. House
Calendar, 94th Cong. 130-31 tfinal ed. 1977).
The vetoed bills were accepied by the appointed
officers of the respective houses and were noted
in the respective journals.  Senaie Journal, 94th
Coung.. 11 Sess. 143t (1975); House lournal,
94th Cong., Ist Sess. 22467 (1975). Upon the
conveming of the second session, the messages
were laid belare the houses, 122 CuncRec 2,
145 (1976). Boih vetoes were sustained. House

S

Calendar, Y41h Cung. 130-3} (finad cd. 1977). -

Like President Ford, President Caner also re-
trasned from using the pucket veto during inter-
session adjourninents.  He returned S. 2096,
96th Congress, 1o the Senate, by dehivery to the
Secretary ol the Senate, after the Senaie had
adjourned us fust session sime die. 126 Cons
Rie o-7 (1980).
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is “to ignore the plainest practical consider-
ations and by implying a requirement of an
artificial formality to erect a barrier to the
exercise of a constitutional night.”
Wnright, 302 U.S. at 590, 58 S.Ct. at 398.
For the line that divides the first session of
a Congress from the second has ceased to
have any practical significance. Were it
not for the Article [, section 4, clause 2
requirement that “[t}he Congress shall as-
semble at least once in every Year,” that
line, it seems to us, would completely dis-
solve.??

We fully recognize that clear rules re-
specting the pocket veto are vitally neces-
sary in order that the status of bills in
presidental distavor be promptly resolved.
In seeking clarity, we must be careful not
to stray into arbitrariness by drawing an
irrational line between intrasession and in-
tersession adjournments. For we must be
guided by the evident purpose of the pock-
et veto clause, which is simply to c¢nsure
that the President not be deprived of an
opportunity  to  disapprove legislation,
Manifestly, the president is no more de-
prived of that opportunity by a modern
intersession adjournment than he was by
the adjournments in Wright and Sampson.
The line between intersession and intrases-
sion adjournments, although a bright one,
in no way furthers the intent behind the
pocket veto clause, and it therefore fails to
comport with the authorities interpreting
the clause. Nothny is gained by drawing
such a line. And what is lost is substan-
tial, for a rule hased on such a line deprives
Congress of the final word on a significant
portion of its legislation and grants the
33. The District Court apparemly believed that to

take the reably of imersession adjow nisients

into consideration in detcrmimng whether they
prevent sciun of desappreved bills would (un
aloul of the Supreme Court's 1recent statement

that the tad that a practice mught be “clhorent,
convement, and usclol 1o lachtanng hunchions

of government, standing alone, will not save 11!
it s contrary to the Comtitution.”  fmaration
& Natwroliraueon Seev v Chadbu, 62 1S e,
WINPTt s T g T Yy
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President an absolute veto, even though
Congress has shown no disrespect for the
President’s role in the enactment process.

Appellees contend, nonetheless, that fail-
ure to recognize the intersession-intrases-
sion line constitutes a departure from an
historical understanding that the pocket
veto clause is to apply during intersession
adjournments. Bnef for the Appellees at
29-30. In support of their argument they
point to a change made between two drafis
of the clause in the Committee of Detail.
The clause, as taken from the New York
Constitution, originaily stated that an unre-
turned biil would become law, “unless the
Legislature by their Adjournment prevent
{the bill's} Return; 1n which Case it shall be
returned on the first Day of the next Meet-
ing of the Legisiature.” 2 M. Farrand,
supra p. 41, at 167. This language would
presumably have precluded the pocket veto
entirely. The concluding phrase of the
clause was stricken. however, and in its
place were substituted the words “'in which
case it shall not,” that is, it shall not be-
come a law. /d  The change, appellees
contend, evidences 4 conception on the part
of the drafters that intersession adjourn-
ments would prevent return.

We would not deny the plausibility of
appellees’ explanauon of the deletion of
one phrase and the substitution of another
in the Committee of Detayl’s early drafts of
the veto provision. [Indeed, that explana-
tion receives indirect support from evidence
indicating that the Framers envisioned that
Congress would convene its annual session,
complete  its  business  within  several
months, and adjourn for the remaining

contrary to the aiciaies of the Consutution. By
contrast, the 1ssue here ts whether the constitu-
tional provision apphes at all. No court can
blmd usclt 1o the racts of o siuanon in deter-
mng whether 11 falis within the intended
scope of 4 particular provision, as both the
Pocket beto Case and Wnght plainfy demon-
stiate. See also dwards v, Unitied States, 286
U S, 482, 493, 32 5CL 627, 631, 76 L Ed. 1239
1932} Leopsinmne velo piovisions o pernut
Presadent o approve bills atier Comeeess has
shovainat aoine cround that figo public
B sannd teaearved by contian tule),

Lovvead apra gt e M2
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three-fourths of the year* As was the
rule in the English Parliament of the era,
business unfinished in the first session of a
Congress was likely thought not to carry
over to the second session*® With such a
calendar in mind, members of the Commit-
tee of Detail may well have been of the
view that adjournment at the end of the
first session would prevent return of a bill.

But the adjournment practices of Con-
gress as envisioned by members of the
Committee bear no resemblance to the ac-
tual adjournment practices of the modern-
day Congress, and to accord determinative
weight to the Committee's supposed views
on whether intersession adjournments pre-
vented return would therefore seriously
disserve the larger purpose of the pocket
veto clause as understoud by the Supreme
Court.”® Given that under the principles of
Wright and the Pocket Veto Case, interses-
sion adjournments no longer pose the least
obstacle to Lhe President's exercise of his
qualified veto, it cannot be dispositive that
the Committee of Detald may have believed
they would.

[7] Appellees point out that the view
that intersession adjournments do create
an opportunity for a pocket veto has been
accepted throughout most of the history of
the Republic by both the President and
Congress. Brief for the Appellees at 22-
29. Beginning with President Jefferson
and continuing through President Nixon,

34. See 2 M. Fanmanp, supra p. 31, at 199-200
(debate over whether Cangress should sit dunung
Winter or Spring); Kennedy, Congress, the Pres-
ident, und the Pocket Vero, 63 VaLl.Rev 355, 362
(1977).

38. Seec Note, The Presidential Veto Power: 4
Shallow Pocker, 70 Micu L.Rev 148, 165 (1971).

36. As Senator Ervin remarked:
[A]t the time the Constitution was written and
for many years thereafter, 1t was the custom
of the Congress to meet only during the hirst
few months of each yeur and then 10 go
hume. The 10day provision obvicusly was
wrilten into the Constitution 10 cover the ad-
journments a1 the end of a session, since Con-
gress would be absent from the Capitol for
many months. Today, of course, we have a
different suuauon entnelv. The Founding ta
thers ... did not luresee that Congress would

twenty-five of the thirty Presidents who
have exercised the pocket veto power at all
huve done so during intersession adjourn-
ments. In each of these pocket vetoes—
272 in all—Congress has acquiesced. What
is more, appellees argue, Congress in 1868
would have codified this practice of acqui-
escence into law with a bill to limit pocket
vetoes L0 intersession adjournments, were
it not for successful objections that so lim-
iting intrasession pocket vetoes would be
unconstitution4l.

Clearly, however, neither the past prac-
tice of the Executive nor Congress's acqui-
escence in that practice is conclusive in this
case. See Immugration and Naturaliza-
tion Service v. Chadha, 462 11.S. 919, 103
S.CL 2764, 2780-81, 2784, 17 L.Ed.2d 317
(1983 Nor is that practice particularty
relevant here, given that it developed under
adjournment conditions markedly different
from these prevailing today.

(8,9) Appellees raise a final argument
in support of the result arrived at by the
District Court. Conceding the absence of
any practical difference between intrases-
sion and intersession adjournments, they
contend that the truly correct “'bright line”
must be drawn at the three-day mark.
Thus, if the tenth day after presenunent
falls during an adjournment of over three
days, a bill that has not yet been returned
expires by pocket veto, regardless of the
existence of procedures that would ensure

become a year-round operation, often strain-

ing 10 finish s business belore the constu-

tional end of a Congress,
Cons ity of the President’s "Pocket Veio”
Power: Heanng Belore the Subcomm. on Sepa-
rasson of Powers of the Comm. on the Judicrary,
Umited Siates Senate, 92d Cong., Ist Sess. 3
(1971); see Comment, The Vero Power und Ken-
nedv v. Sampson: Burming a Hole in the Press-
dens's Pocker, 69 NwU.L.Rev S87, 610 (1974)
(“|[Hlmproved transpurtanon and a more bur-
densume worklosd have diasucallv ahered the
character ol the congressional schedule. Jour-
nevs which in past yvears lasted days are now
measured i hours.  The modern Congress
works alinost vear round to complete a siagger-
g agenda. These lactors have produced con-
gressional calendars marked by numerous short
recesses 1ather than a single lengthy one.”).
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actual return to the originating house. Ap-
pellees contend that this principle is, in
fact, revealed by reading Pocket Veto and
Wright together; the former case estab-
lished the legal irrelevance of procedures
that ensure return during the absence of
Congress; the latter, it is suggested, de-
clared that the only adjournments that do
not prevent return are those of three days
or fewer. Appellees also argue that the
three-day rule correctly captures the intent
of the Framers regarding operation of the
pocket veto clause. That clause, they as-
sert, must be read in conjunction with
clause 4 of Article I, section 5 of the Coun-
stitution, which provides, in part, that
“[n]either House, during the Session of
Congress, shail, without the Consent of the
other, adjourn for more than three days.”
Appellees argue that, because every ad-
journment of over three days is, by the
terms of that provision, necessarily either a
simultaneous adjournment of both houses
or an adjournment of one house pursuant
to joint action by both houses, every such
adjournment is one by “the Congress.”
When, therefore, the !raumers mandated
that an unreturned bill expires if “the Con-
gress by their Adjournment prevent its Re-
turn,” they must have been referring to all
adjournments of over three days.

As appellees readily admit, under their
interpretation of the pocket veto clause,
Kennedy v. Sampson, which denied the
use of the pocket veto in all intrasession
adjournments of any length, was wrongly
decided and should be overruled. Of
course, as appellees must also be aware,
this panel is not free to reconsider a deci-
sion by another panel of this court. Until
it is overruled by the fuil court sitting en
banc, Kennedy v. Sampson will remain
the law of this circuit. Brewster v. Com-
missioner, 607 F.2d 1369, 1373 (D.C.Cir),
cert. denied, 144 1.8, 991, 100 S.Ct. 522, 62
L.Ed.2d 420 (1979).

But even if Sampson had never been
decided, we would be cumpelled to reject
appellees’ three-day rule, for we cannot
agree thut any special connection exists
between the pocket veto clause and the
clause poverming  adjournments by one

house. Indeed, there is strong reason to
believe that the Framers intended no such
connection whatsoever. The pocket veto
clause speaks of adjournment by “the Con-
gress.” The phrase “by their Adjourn-
ment” by itself plainly refers to any ad-
journment by Congress, including an ad-
journment of one day, two days, or three
days. Thus, the words of the pocket veto
clause cannot support the three-day rule.
But neither can reference to clause 4 of
Article 1, section 5, for that provision re-
lates only to one-house adjournments. Ap-
pellees’ choice of three days as a bright line
thus appears to have no textual grounding
at all.

Appellees propose the three-day rule, it
seems likely to us, because they couid not
credibly argue for the extreme position
that every adjournment by the Congress,
no matter how short, creates an opportuni-
ty for a valid pocket veto. Such an argu-
ment would render nugatory the phrase
“prevent its return”; the pocket veto
clause would operate as if it read “‘unless
the Congress adjourn, in which case the bill
shall not become a law."” That reading, in
direct contravention to the purpose of the
clause, would permit the President an abso-
lute veto whenever Congress is not physi-
cally within the walls of the Capitol.
Wright, 302 U.S. at 594, 58 S.Ct. at 399
Such an interpretation would also plainly
contravene the Supreme Court's statement
in Pocket Veto that "the determinative
question in reference to an ‘adjournment’ is

. whether it is one that 'prevents’ the
President from returning the bill.” 279
U.S. at 680, 49 S.Ct. at 466. Only those
adjournments that actually prevent return
create the opportunity for a pocket veto.
Appellees argue that every adjournment of
four days or more does precisely that. But
the Supreme Court's cases plainly teach us
that it is impussible to know whether an
adjournment prevents return merely from
the fact that it is a particular type uf
adjournment. Rather, a court must exam-
ine the conditions surrounding that type of
adjournment and determine whether any
obstacle Lo exercise of the President’s qual

——— NV —
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ified veto is posed.’” To choose a three-day
line, or any line, simply because it is a line
ignores the Court’s mandate and the pur-
pose of the pocket vetu clause.

[10,11] The distinction between a three-
day adjournment and a four-day adjourn-
ment is no more worthy of constitutionul
significance than is the distinction between
modern intrasession and intersession ad-
journments. Neither distinction finds any
support in Artiche I, section 7, clause 2.
Both are arbitrary and frustrate the goal
of protecting Congress's right to overrule
presidential disapproval without furthering
the goal of protecting the President’s op-
portunity to disapprove of lemislution. By
rejecung these distinctions we de not by
any means read the pocket veto clause out
of the Constitution. The clause necessarily
applies to the final adjournment by a Con-
gress, because under Article I, section 2,
clause 1, that Congress has gone perma-
nently out of existence and therefore can-
not reconsider a vetoed bill.  See Kennedy,
supra note 34, at 381. Moreover, we do
not hold thut intersession adjournments
can never prevent return. Congress might
someday revoke the existing authority of
its agents to receive presidenual vetv mes-
sages, or rescind its rules mandaung the
carryover of unfinished business from the
first session to the second, ur resume its
early practice of half-year intersession ad-
journments. In such u ease, an interses-
sion adjournment would resemble that in-
volved in the Pocket Veto Case, and that
case would unquestionably govern. But
the present case is not a second Pocket
Veto Case. The existence of un authorized
receiver of veto messages, the rules provid-
ing for carryover of unfinished business,
and the duration of modern intersession
adjournments, taken together, satisfy us
that when Congress adjourned its first ses-

32. Thus, contrary to appellees’ understanding,
whether return was prevented within the mean-
ing vl the pocket veso clause and wheiher return
was prachically impossible are not two “very
ditferent” questions, Briet tor the Appellees at
$8, but rather are one and the same yuesnon.
To determine “consututional prevention” s, as
the Cuurt’s approach 1 Pocket Vero and Witght

sion sine die on the day it presented H.R.
4042 to the President, return of that bill to
the vriginating house was not prevented.
We therefore hold that H.R. 4042 became
law, and accordingly reverse and remand
the decision of the District Court with in-
structions to enter summary declaratory
judgment for appeliants.

It is so ordered.

BORK, Circqil Judge, dissenting:

The phenomenon of litigation directly be-
tween Conpgress and the President concern-
ing their respective constitutional powers
and prerogatives is a recent one. It was
unknown through moere than a century and
three uarters of vur jurisprudence—until
this court accepted the invitition to umpire
such disputes in Kennedy v. Sampson, 511
F.2d 430 (D.C.Cir. 1Y74).

This fact slone, the complete novelty of
the direct intermediation of the courts in
disputes between the President and the
Congress, ought o give us pause. When
reflection discloses that what we are asked
to endorse is a major shift in basic constitu-
tivnal arrangements, we ought to do moure
than pause. We ought to renounce out-
right the whole notion of congressional
standing.

I write at some length because of the
importance of the constitutional issue and
because in this case, unlike those in which
similar protesis have been lodged, the error
in analysis produces an error in result.
See Vander Jagt v. O'Neill, 699 F.2d 1166,
1177 (D.C.Cir.) (Bork, J., concurring), cert.
denied, — US. ——, 104 S.Ct. 91, 18
L.Ed.2d 98 (1983), and Moore v. U.S. House
of Representatives, 733 F.2d 946, 956 (D.C.
Cir.1984) iScalia, J., concurring), cert. de-
nied, — US. —, 105 S.Ct. 779, 83
L.Ed.2d 775 (1985). To date these protests
have been unavailing. With a constitution-

makes vlear, precisely to determine "actual pre-
vention”; such a detlerimination cannot be made
without regard tor "the manifest realitics of the
sitnanon.”  Wrght, 302 US. at 595, 58 S.Ci. at
400. The distinction appellees draw berween
the fwo paucs simply deties logic and common
sense.
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al insoucianc. .. _ssive to behold, various
panels ol this court, without approval of
the full court, have announced that we
have jurisdiction to entertain lawsuits
about governmental powers brought by
congressmen against Congress or by con-
gressmen against the President. That jur-
isdiction floats in midair. Any foundations
it may once have been thought to possess
have long since been swept away hy the
Supreme Court. More than that, the juris-
diction asserted is flatly inconsistent with
the judicial function designed by the Fram-
ers of the Constitution.

Appellants seek judicial review of a dis-
pute between the [agislative and Executive
Branches over the validity of the presi-
dential “pocket veto” as applied w hills
presented to the President less than ten
days before an intersessiwon adjournment of
Congress. The individual appellants—indi-
vidual members of Congress—allege that

_ they have been injured by this use of the
pocket vew because the veto nullified their
ongwmal votes i favor of the bill in ques-
tion. The institutional appellants—the Sen-
ate and the leadership of the House—alleye
injury to their “participation in the lawmak-
ing process, since it is the Senate and the
House of Represenuatives that pass legisla-
tion under article I, and improper exercise
of the pocket veto puwer infringes that
right...." Ma). op. at 26, The majority
describes the individual appellants’ injury
as “a diminution uf the ... power to partic-
ipate in the enactment of legislation
through voting un propused or returned
bills,” td. at 6 n. 11, and the institutional
appellants’ injury as “an injury to the law-
1. The Execunve Branch vonceded at vral argu-

ment that the Senste has standing 10 sue 1n this

suit.  Similarly, in Kennedy v. Sampson, 511

F2d 430, 435 (D.CCir.1974), the Exccunve

Branch conceded that either House ot Cungress

would have standing 1o sue based on tjury 1o

is fawmaking powers.  That concession does

not, of coutse, remove the issue trom thes dis.
pute, for 1 1s axtomate that partics caunot
conter sunect manter jurisdiction by wanver,

No reason appears why the Exeiutive should

oppose standuy for individual legislators but

concede a4y taa House, The constitunional prob-
lems would seem 0 be dentical. More ipor-

making powers of the two houses of Con-
gress.” Id. at 6.

It is clear, then, that appellants are suing
not because of any personal injury done
them but solely to have the courts define
and protect their governmental powers.
Until this circuit permitted such actions
eleven years ago, this suit would have been
impossible, Indeed, for most of our history
this suit would have been inconceivable.
The respective constitutional powers of
Congress and the President could have
been given judicial definition only when a
private party, alleging a concrete injury,
actual or threatened, brought those powers
neeessarily into question.  No doubt it ap-
pears more “convenient” to let congress-
men sue directly and at once; in actuality,
that convenience is purchased at the cost of
subverting the constitutional roles of our
political institutions.'

Mujor alterations in the constitutional
system can be accomnplished through what
seem to be minor adjustments in technical
doctrine. That is the case here. By ac-
cording congressmen standing to sue the
President, this court proposes a new and
much different answer to the question of
the proper role of the federal courts in
American constitutional disputation.
Changing the constitutivnal role of the fed-
eral courts, moreover, necessarily also al-
ters that of Congress and the President,
and seems, on the rativnale the majority
advances, destined to alter that of the
States as well. Al of these changes work
Lo enhance the power and prestige of the
federal judiciary at the expense of those
other institutions.

1ant 1> the msundersianding ot the importance

of the issue that underlies ihis concession. Ac. |

cording to counsel, the Executive Branch 1s pur.
suing decision on the merits 1o vindicate its
governmenal mierest i constitutional gover-
nance. While this s undoubtedly true, [ suggest
that, given this concern, appellees have misord-
ered the pnonines. By conceding the standing
issuc appelices endanger a constitunonal princi.
ple lai more momentous than the scope uf the
pocket veto power, espeaally since the latter
issuc can anise and be deaided later 10 a prevate
suni.
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Fortunately, the question is not an open
one. It is clear upon several lines of analy-
sis that appellants have no standing to
litigate the issue they would place before
us. Because the significance of what is
taking place through this circuit’s reshap-
ing of standing doctrine appears to be inad-
equately appreciated, however, I first un-
dertake to demonstrate that the rationale
which underlines congressional standing
doctrine aiso demands that members of the
Executive and the Judicial Branches be
granted standing to sue when their official
powers are allegedly infringed by another
branch or by others within the same
branch. In addiuen, suites would have
standing to protect their powers of gover-
nance against the national government on
the saine theory. The consequences of this
expansion of standing, which will bring an
enormous number of inter- and intra-
government  disputes mto  the federal
courts (usually, one supposes, into this
physically convement court) will be nothing
short of revolutionary. I next demonstrate
that three separate strands of Supreme
Court precedent, and the philusophy under-
lying them, foreclose the possibility of
standing here. The criteria articulated by
the Supreme Court to govern eases such as
this, the argument proceeds, carry out the
intentions of the Framers of the Constitu-
tion with respect to the role of the federal
courts in disputes between or within the
political branches. [ then show that the
aggrandizement of the powers of the judi-
ciary inherent in the doctrine of govern-
mentai standing is not made more palatable
by the doctrine of "circumscribed equitable
discretion” or ‘‘remedial discretion” this
court has invented precisely to compensate
in part for the deficiencies in its standing
doctrine. Finally, [ explain why the Su-
preme Court decisions the majority relies
upon are inapposite and why we are not, at
present, bound by prior decisions of this
court that created and sustained the doc-
trine under review.

i.
The issue of standing is jurisdictional. [f
a court concludes that a party lucks stand-

ing, the court may not p. . w decide
the merits of the suit. Though it is some-
times said that standing raises the question
whether the party is fit to litigate an issue,
whether he has been injured directly so
that he possesses "that concrete adverse-
ness which sharpens the presentation of
issues,” Baker v. Carr, 369 U.S. 186, 204,
82 S.Ct. 691, 703, 7 L.Ed.2d 663 (1962), it is
clear that much more i3 involved. The
standing requirement, at bottom, has to do
with what kinds of interests courts will
undertake to protect. As Justice Powell
put it in Warth v. Seldin, 422 U.S. 490,
498, Y5 S.CL 2197, 2204, 45 L.Ed.2d 343
(1975):

In essence the question of standing is

whether the litigant is entitled to have

the court decide the merits of the dispute
or of particular issues. This inquiry in-
volves both constitutional limitations on
federal-court jurisdiction and prudentiai

limitations on its exercise. In both di-

mensiuns [standing | is founded in con-

cern about the proper—and properly
limited—role of the courts in a demo-
cratic soctety.

(Citations omitted; emphasis added.)

This should make it clear that the juris-
dictional requirement of standing keeps
courts out of areas that are not properly
theirs. [t is thus an aspect of democratic
theory. Questions of jurisdiction are ques-
tions of power, power not nerely over the
case at hand but power over issues and
over other branches of government. Arti-
cle HI of the Constitution confers the *‘judi-
cial Power of the United States” and limits
that power in several ways. Among the
most important limitations is that ex-
pressed in section 2 of article HI, confining
our junisdiction o “Cases” and "Conwrover-
sies.” The meaning of those terms, how-
ever, i3 decided by federal courts. [t fol-
lows that judges can determine the extent
of their own power within American
government by how they define cases and
controversies. [t is for this reason that the
proper definition of those terms is crucial
to the maintenance of the separation of
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powers that is central tu our constitutional
structure.

“Standing” is one of the concepts courts
have evolved to limit their jurisdiction and
hence to preserve the separation of powers.
A critical aspect of the idea of standing is
the definition of the interests that courts
are willing to protect through adjudication.
A person may have an interest in receiving
money supposedly due him under faw.
Courts routinely regard an injury to that
interest as conferring upon that person
standing to litigate. Another person may
have an equally intensely felt interest in
the proper constitutional performance of
the United States government.  Courts
have routinely regarded injury to that in-
terest as not conferning standing to it
gate. The difference between the two situ-
ations is not the reality or intensity of the
injurtes felt but a perceplion that according
standing in the latter case would so en-
hance the power of the courts as to make
them the dominant branch of government.
There would be no issue of governance that
could not at once be brought into the feder-
al courts for conelusive dispusition. Every
time a court expands the definition of
standing, the definition of the interests it is
willing to protect through adjudication, the
area of judivial Jominance grows and the
area of democratic rufe contracts. That is
what is happenmg in this case. My dis-
agreement with the majority, therefore, is
about first principles of constitutionalism,

The contours of the standing concept are
often fuzzy and ill defined, but it is not the
less fundamental for that. As | wrote in
Vander Jagt, 699 F.2d av 1178-79, "[ajll of
the doctrines that cluster about arucle
{II—not only standing but mootness, ripe-
ness, political question, and the like—relate
in part, apd in different though overlapping
ways, to an idea, which is more than an
intuition hut less than a rigorous and ex-

" plicit theory, about the consututional and
prudential imits to the powers of an une-
lected, unrepresentative Judiiary inooour
hind ot government,

2 biaderd casonat Las e betd o the aadhonin
vl Aenneds v Sarripnon el o Nerce, 697

There may be doubts about what this
political-legal idea means for the standing
requirement in many cases. This is not
such a case. Here itis clear that according
these appellants and appellant-intervenors
standing is a flat violation of our basic
ideas about “the proper—and properly lim-
ited~—role of the court in a democratic soci-
ety.”

The concept of congressional standing,
as the majority opinion mukes clear, rests
upon the idea that members or Houses of
Congress must be able to sue to vindicate
powers or rights lodged in them by the
Cunstitution.  See inaj. op. at 25-26, 8.
Nothingg  else is - required to con-
fer standing under the doctrine as it has
been enunciated by this court. It follows,
according to the majority, that appellants
have standing to maintain an action against
an officer of the Executive Branch o es-
tablish that the President’s exercise of his
pocket veto power was not within the
terms set by the Constitution. This may
sound unexceptional; it is, in fact, a consti-
tutional upheaval.

The first problem with this court's doc-
trine of congressional standing is that, on
the terms of its own rationale, the concept
is uncontrollable. Cungress is not alone in
having governmental powers created or
contemplated by the Constitution. This
means that the vindication-of-constitution-
al-powers rationale must confer standing
upon the President and the judiciary to sue
uther branches just as much as it does
upon Congress. “Congressional standing”
is merely a subset of “governmental stand-
ing.” This rationale would also confer
standing upon states or their legislators,
executives, or judges to sue various
branches of the federa! government. In-
deed, no reason appears why the power or
duty being vindicated must derive from the
Constitution. One would think a legal in-
terest created by statute or regulation
would suffice to confer standing upon an
agency or official who thought that inter-
est had been invaded.?

F 24303305 (D C Cir 1982} In Prerce, emplos
ces of a federal agencv, thes umon, and Con-
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These points become obvious upon exam-
ination of the court's doctrine. 1f this ex-
trapolation of that doctrine at first seems
far-feiched, that is only because it points to
a new and wholly unfamiliar legal and con-
stitutivnal world. Yet such a world is pre-
cisely what the rationale of the congres-
sional standing doctrine, honestly applied,
will create. No avoidance of these implica-
tions is possible unless courts lay down
fiats, resting upon no discernible principle,
that arbitrarily limit those institutions
whose members may vindicate constitution-
al and legal interests. Because thé implica-
tions of what is being done here are unfa-
miliar, it will be well to offer a few exam-
ples of governmental standing that flow
directly from the majority's rationafe.

We may begin with Congress. Members
of Congress, dissatisfied with the Presi-
dent’s performance, need wno lunger pro-
ceed, as historically they always have, by
oversight hearings, budget restrictions, po-
litical struggle, appeals to the electorate,
and the like, but may simply come to the
district court down the hill from the Capitul

gressman Sabo sued to enjoin a proposed reduc-
tron-tn-force on the grounds that it was a reor-
gamzation of the agency barred by stawuie in the
absence of prior approval by the House Appro-
priations Commuttee. /d. at 304. The disinct
court held that Congressman Sabo had standing
and did not decide whether the employees or
their union could sue. The case was taken as
an emergency expedited appeal, and the panet,
on which 1 sat, held that Congressman Sabo did
not have standing as a member of the House of
Representatives, but did have standing as a
member ol the Appropriations Commitice. /d.
at 305. Ciing Kennedy. the per curiam opinion
held that the statute gave each member of the
Appropriations Commitiee the right to partic-
ipate in approval of any reorgamzanion of the
agency. Hence "[tlhe Secretary's actions -
jured lum by depriving him of that specific
stawutory right 1o participate i the legisiative
process.” K. Since Congressman Sabo had
standing, the panel did not decide “the queslion
whether the district court was the appropriate
forum for the employees’ complaint.” Ffd at
304. My vote in Perce is. of course, inconsist-
ent with the position 1 adopt 1n this dissent and
previously adopted in tny concurrences in Van-
der Jagt v. O'Neill, 699 F.2d 1166, 1177 (D.C.Cir.
1983), and Crockeit v. Reagan, 720 ¥.24 3355,
1357 (D.CCir.1983). 1 overlouked the latent
scparauon-u[-powers isaues iy that case. which
was my {irst encounter with this court's con-
gressional standing doctrine, and in which, be-

and obtain a ruling from a feder

The Pocket Veto Case, 279 US

S.Ct. 463, 13 L.Ed. 894 (192Y), fore. .. |
need not have awaited suit by persons who
thought themselves unlawfully deprived of
monies: had the congressmen and courts
of that time understood what this court
now understands, an abstract ruling on the
principle of the thing could have been ob-
tained immediately after the President
failed Lo sign the bill. Members of Con-
gress would have standing to sue the Presi-
dent whenever he committed troops, as in
Lebanon, on the allegation that there had
been a violation of the War Powers Resolu-
tion or of Congress' power w declare war
under article |, section 8. Members could
sue the President about his law enforce-
ment policies and prionties, claiming that
their power W make luws under article |,
section ¥, and his duty, arising under arti-
cle I, section 3 o '‘luke Care that the
Laws be farthfully executed,” had both
been nfringed.® Examples of this sort
could be multiplied indefinitely.

cause of the emergency nature of the appeal, the
opuiun was released one day alier oral argu-
ment. See Prerce, 697 F.2d at 303,

3. This cournt has rejected some efforts by legisla-
tors to suc an the basis of "the allegedly improup
er execution of an enacled law.” on the grounds
that “{t}he ingury 10 the legislator was a general-
1zed grievance about the conduct of govern-
ment, not a chum Jounded on injury 10 the
legislator by distornon of the process by which
a bl becomes law.” Moore v. US. House of
Representatives, 133 F.2d 946, 952 (D.C.Cir.1984)
(explaimng Harnngion v. Bush, 553 ¥.2d 190
{D.C.Cir.1977), and AFGE v. Pierce, 697 ¥.2d 303
(D.C.Cir.1982), as involving only generalized
complaints). The attempted distinction is un-
tenable.  If a President refused 10 enforce a law
Congress had validly enacied, that would nullify
fegislators’ voles and impair the lawmaking
powers of Lungress just as surely as if the Presi-
dent had emploved the pochet veto.  Yet, uader
the distincion drawn in Moore, a refusal 1o
enforce would be treated as giving rise to noth-
ing more than a generalized grievance, while
tbe pocker veto would be treated as accasioning
an injury 10 the members’ rights to parucipate
and vote on legislation in a maaner detined by
the Constutunion.™ 733 F2d at 95). The
grounds for this ditlerence in ircatment are that
a Jegislator has “a right and a duty to partic-
ipate” in the process by which a bill becomes

-
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But the transformation this court has
wrought in its own powers necessarily runs
much farther than that. [f Congress, its
Houses, or its members can sue the Presi-
dent for a declaration of abstract legal
right, it must follow that the President
may, by the same token, sue Congress.
For example, Presidents at least since
Franklin Roosevelt have objected to the
device known as the congressional veto on
the grounds of its unconstitutionality.
Had they understood our constitutional
system as this court now understands it,
these Presidents need not have waited for a
private person to raise the ssue in INS »,
Chudha, 462 U.S. 919, 102 S.C 2764, 77
L.Ed.2d 317 (1983), to obtamn a declaration
of the unconstitutionality of that device,
but could have sued Congress at any time.
This court tnay become a potent supple
ment to the checks and balances the Consti-
tution provides. Under the majority’s rea-
soning, whenever the President vetoes a
bill that, in his judgment, requires him to
execute an unconstitutional law or invades
his legitimate constitutional powers and
Congress overrides his veto, the President
may sue before the ink is dry for a judicial
declaration of uncoastitutionality. We will
become not only a part of the legislative
process but perhaps the most important
part.

Indeed, if unlawful interference with
one's official powers is enough to confer
standing | do not knew why members of
the judiciary should not join in the game,
with the added advantage, of course, that
one federal judpe's lawsuit claiming a right
to powers denied would be heard and decid-
ed by other federal judges. Thus, when
Congress limited the habeas corpus jurts-
diction of the District Court for the District
of Columbia, there is no reason, under the
majority’s rutivnale, why a district court
judge, ur a judge of this court who had lost
appellate junsdiction, should not have sued

law  Jd a1 31 That imav be, but the legistaror
whose ote oy ghfied by g por ket vete has
TRt RO ound Badbdled ey ats a0 s
e wt s Boamargs resset thal
v PO NPT T PR SOYPYY FUTTCRN 193

. 4 . m clhussesia
oo 1 P A T N N O B PFU RN

Congress and the President for a declara-
tion of unconstitutionality. In this court he
would, apparently, have won, see Pressley
v. Swatn, 515 F.2d 1290 (D.C.Cir.1975) (en
banc), Palmore v. Superior Court of the
Dustrict of Columbia, 515 F.24 1294 (D.C.
Cir.1975) {en banc), though he would not
have succeeded in the Supreme Court, see
Swain v. Pressley, 430 U.S. 372, 97 S.Ct.
1224, 51 L.Ed.2d 411 (1977).

Intra-branch disputes also must succumb
to this court’s plenary interpretation of its
own powers. See, e.g., Vander Jagt, 699
F.2d 1166. Individual legislators now have
standing to sue each other, the Houses of
Coungress, other bodies compused of legisla-
tors, such as committees and caucuses, and
so on. Virtually every internal rule, cus-
tom, or practice by which the internal oper-
ations of Congress are regulated is review-
able at the discretion of this court at the
behest of disgruntled legislators. That
means, for example, that the opponents of
a filibuster have standing w sue for an
injunction directing the filibuster to cease.
Legislators who were not selected to serve
on the committees of their choice have
standing to challenge the manner in which
the selection process was conducted. [n-
deed, this court has so held. Vander Jagt,
699 F.2d at 1176. No matter how intrusive
the relief sought, this court has junsdietion
so long as the legislator can show some
relationship between the congressional be-
huvior he challenges and his own influence
and effectiveness as a fegislator. Con-
gress, in short, is subject o judicial over-
sight to whatever degree this court, exer-
cising its newly-invented powers of eg-

" uitable discretion, decides supervision is

warranted, or, as one of our cases puts it,
not “startlingly unattractive.” Vander
Jagt, 699 F.2d ur 1176 (quoting Davids v,
Akers, 549 F.2d 120, 123 (9th Cir.1977)). It
appears that our constituuonai jurisdiction

ntended it enforcement chatlenges must be
heard il this cowrt's rattonate 13 10 be faurly
apphied Thin this Gourts vew of standing,
apphed aw priacipred fastion soutd move the
Ghligation (o take Care thal e 3 aws be Lapth
oty esevated et o wride 1 o4 1ne Constia
Gt aped e a1 between rtioes Toand

Ctte me 759 £2d 21 (1985)

now rests less upon law than upon aesthet-

BARNES v. KLINE =7
tions and powers as surely as )
does.

ic judgments.

The same reasoning, of course, applies to
disputes within the Executive and Judicial
Branches. The head of an agency who
believes that another agency has improper-
ly encroached on an area confided to his
administration by statute or regulation no
longer need bring the dispute hefore the
President, for the courts stand ready to
resolve it.Y Beyond that, a cabinet offiver
aggrieved by an Executive Order or any
other exercise of presidential power, one
which arguably requires him to violate an
act of Congress, can proceed challenge
the offending directive in federal court,
where decluratory judgment and injunctive
relief are avalable to set the President
right.  Presumably, a distnet judge whose
Jjunisdiction had been linited by a court of
appeals decision could seek rehearing en
bane or petition the Supreme Court for u
writ of certiorari.  According o this
court’s rationale, | should be able to peti-
tion the Supreme Court for a writ of certio-
rari or of mandamus to overturn the result
in this case because it unconstitutionally
alters my duties and powers as an article
UI judge’

Nor must it be forgotten that the Consti-
tution contemplates areas of authority for
the states, areas in which the national
government is not to impinge. Should Cun-
gress enact a law that arguably is beyond
its powers and that has an impact upon
citizens of the several states, it would
seem, under this court’s reasuning, that
members of a state legislature, whose jur-
isdiction had been ousted, would have
standing to sue the national executive to
enjoin enforcement of that law. Certainly
the State itself would have standing.
States, after all, have constitutional fune-

4. The majority clearly belicves that Chapman v.
FPC, 345 US. 153, 73 S.Cu 69, 97 Lid. 918
(1953), establishes that this i already the law,
but as shown infra av pp. 84-66. 1hat Cuse
does nat at all have the import the majucity
ascribes 10 it.

5. Lest this be regarded as tantasy or burlesque,
1t should be noted that this very sort of htigation
within the judical branch 1s being snemnted.

Enough has been said perhaps 1o indicate
the breathtaking transformation of the ju-
dicial function, the relationships between
the branches of the national government,
and the relationships between federal and
state governments that waits at the end of
the road upon which this court has set its
foot. It is clear from the cases that even
this first step is illegitimate.

1L

It is easily dempnstrated from several
different fines of cases that the doctrine of
congressional standing’is ruled out by bind-
ing Supreme Court precedent. These lines
of authority will be examined separately,
and | will then suggest that they are but
facets of the same set of considerauions.

A.

It has been noted already that the ration-
ale upun which the majority accords stand-
ini to members of Congress and the Senate
in this case would equally permit suits by
states to challenge federal laws or actions
thut seem Lo impinge upon their sovereign-
ty. But this result, of course, contravenes
Muassachusetts v. Mellon, 262 U.S. 447, 43
5.CL 597, 67 L.Ed. 1078 (1923), and does so
in 4 way that shows both the impropriety
of the doctrine of governmental standing
and the impropriety of that doctrine even if
confined, illogically, to suits by congress-
men.

In Massachusetts v. Mellon, the Com-
monwealth of Massachusetts brought an
original action in the Supreme Court
agamnst vanous federal officials to enjoin,
as upconstitutional, enforcement of the Ma-
ternity Act. 262 US, at 478, 43 S.Ct. at

See In re Robson und Will, petttion for manda.
s vr an the ulternanive fur cert. filed, 53 U.S.
L.W. 3352 (US. beb. 5, 1985) (No. B4-1127)
(United States Disinict Judges seeking reliet
against Court ot Appeals on grounds that Court
of Appeals uuproperly subsittuted its discrenon
for 1that ot the District Court, und exceeded ots
authonity by uidering a remedy that 1s contrary
16 fuwj. The possibalitics seem boundless.

“""_—-——-—“
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U.S. 655, 49 S.Ct. 463, 13 L.Ed. 894 (1929), about an allegedly unconstituv

was, of course, just such a suit? This tion of government. Itis well sewued that
action, however, is not. This is an action citizens, whose interest is here asserted
by representatives of people who them- derivatively, would have no standing to
selves have no concrete interest in the out- maintain this action.! That being so, it is
come but only a “generalized grievance” impossible that these representatives

594. The statute provided appropriations ity of an act of the President. Unlike the
to be apporuoned among states that would Supreme Court, the majority here complies
comply with the law's provisions for the with that request. But, if Mussachusetts
purpase of federal-state cooperation to re- . Mellon is right, the majority is wrong.
duce maternal and infant mortality and [f, on the other hand, the majority is right,
protect the health of mothers and infants.  its rationale would, as already noted, lead

Id. at 479, 43 S.Ct. at 598. Massachusetts, g the overruling of Massachusetts v. Mel-

in an argument exactly parallel to that the
majority acdvances here, claimed that the
Maternity Act was a usurpation of power
not grantea to Congress, but reserved to
the States. ov the Constitution. The State
asserted standing because its ‘'rights and
powers as a sovereign State ... [had] been
invaded.” /d. The Supreme Court re-
sponded that
in so lar as the case depends upon the
assertion of a right on the part of the
State w sue in is own behalf we are
without :ursdiction. In that aspect of
the case we are called upon to adjudicate,
not ngnts of person or property, not
nghts oi yotminion over physical domain,
not quasrsovereygn rights actually invad-
ed or threawned, but abstraet questions
of poliucal power, of sovereignty, of
government.... [Tlhis Court is
without suthority to pass abstract opmn-
ions upon the constitutionality of acts of
Congress
1d. at 4845, 43 5.Ct. at 600.
In the present case we are asked to pass
an abstract opinion upon the constitutional-

6. The mawaty clanms thal Massachwetts v. Mel-
lon is "in no respect contrary” to the majori-
ty's posiuon.  May. op. af 27 no 14, But the
majoLity 10en proceeds 1o explam that case und
cases that .ame alterward, such us Nunional
League or Cines v. Userv, 426 1.8, 833, 96 5.Ct.
2465, 49 1_5d 2d 245 11976), overruded on other
grounds. wrcia v. San Antoro Metropolitan
Tramsu Aurmority, — S, ——, 105 S.C1. 1S,
83 1.Ed.23 1016 (1985), 1in a way that shows
Massachwsents v. Mellun to be contrary 10 (s
posttion :1 every respect.  Thus, the majoriv
quoles a passage trom that decision pointing vut
that Masseonusetts complained of federal usur-
pation i “e reserved puwers of the states “by
the mere =aactment ol the statuee, though noth-
ing has neen done and nothg s 1w be done
without “ewr consent ™ Mayp op w27 0 13
Gauotmy 2218 G A8 VS 00w S99 The
Mmooty o s e oo anlohe shae
o j FERVAR Y LE Y TS PV IR Y

i . TR (TSI BN 1) BT
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{on, not merely in its general approach, but
on the specific situation presented there:
all states would have standing to challenge
any action by any branch of the federal
government even thuhgh nothing more con-
crete than disagreement about constitution-
al powers was at stake. Since this court is
not empowered to overrule Massachusetls
v. Mcllon,® | think the reasoning of that
case requires a conclusion that there is no
standing here.

B.

The Supreme Court’s decisions about
suits over “generalized grievances” are
closely reluted to Massachusetts v. Mellon
and require the same result here. The
merits of the dispute offered us turn upon
the interpretation of article I, section 7,
clause 2 of the Constituuion. That is a task
for which courts are swited, and I would
have no hesitation in reaching und deeiding
the substantive question if this were a suit
by a private party who had a direct stike in
the outcome. The Pocket Veto Case, 279

claims of infringement of lawlul functions.
Rather, the case explicitly leaves open the possi-
blity o suit by a state when ‘rights of the State
fulling within 1the scope of the judicial power’
are al stake, a possibility later (o become an
actuality i, g, Nanonal league of Cines.”
May. op. a1 27 0o M4 That nealdy cypresses iny
pomnt, not the mony's. The dilference be-
wween Massachwens v, Mellom and  Nutional
lLeague of Ciies is that w the tormer only an
jury 10 govermmental powers was alleged
while i1n the latter states und cities were re-
guired by tederal statuie 10 expend moncy.  See
National League of Ciies, 426 1.5, at 84647, 96
S.Ct. a1 2471-72. That was the concrete smpury
in fact 1hat conterred standing. The case now
betore us alleges unlv o usurpation of govern-
mental powers and hence, on the teaching of
the 1wo Supreme Comrt decsions ated, is o
e o gunsdieton L shory, Massadchuoetss v
Medbon 1 o Nattorad cadtie of Cites as the
o nt s oy b e Paset befo tave

In The Pocker Veio Case, Congress passed a
bill authorizing certain Indian tribes 10 present
their claims against the United States to the
Court of Claims. 279 U.S. a1 672, 49 5.C1. a1
463. The bill was presented to the President
less than ten days before anm intersession ad-
journment, id.; the President neither signed the
bill nor returned it 1o the originating house,.and
the bill was not published as a law. Id. ut 673,
49 S.Ct. ar 464. The Indian inbes took the
position that the bill became law, and filed a
penon in the Court of Claims raising various
claims in accordance with the terms of the bill.
The Unued States defended on she ground that
the bilf had not become law under artecde 1,
section 7, and the Court of Claims disimissed the
petsuon for that reasun. Il The Supreme
Court alfowed a member of the House Commit-
tee on the Judiciary to appear as an anmcus, but
there was no suggestion that any legislator had
standing 10 sue. Al

Wright v. Unuted States, 302 U.S. 583, 58 5.Ct.
395, 82 L.Ed. 439 (1938), lollywed the same
format. Congress passed a bill giving the Cournt
of Clauns jurisdicnon to adjudicate Wright's
clatm aganst the Uniied States. 302 U S. at 580,
58 S.Ct. at 396. The Unied States upposed
Wright's petiion, arguing that the bill had aever
become law, and the Count of Claims agreed.
Id Moreover, the same patiern is evident 1n the
other Supreme Court cases that have interpreted
the presentation clause. Edwards v, United
States, 286 U.S. 482, 52 S.C1. 627, 76 1..:d. 1239
(1932), involved a private bill giving the Court
of Claims jurisdiction to adjudicaie Edwards’
claim aganst the United States; the Court of
Claims certified 10 the Supreme Court the ques-
uon whether the bill became law, given that i
had beea signed by the President after a final
adjournment but within ten days ot presenta-
tion. /d. at 485, 52 S.C1. at 628; La Abra Silver
Miming Co. v. United Siates, 175 US. 423, 20
S.Ct. 168, 44 L.Ed. 223 (1899), differs only in
that there Cangress passed a bill authorizing the
Attorney General to bring swit in the Court of
Claims 10 determine whether an award inade by
a United States Commission to La Abra had
been obtained by fraud. 175 US. at 441, 20
S.C1. a1 175. Consequently, in La Abra the pri-
vate party, rather than the government, raised
the defense that the bill had not become law,
because signed by the President during a con-
gressional recess. Id ar 446, 351, 20 S.Cr.
176, 177. These vases provide no support lor
conterring standing 1o taise presemtation clause
issues on congressioial plamntts.

8. In1s also well settied that the states would not
have standing to assert such generalized griev-
ances on behalf of their citizens. Massachusetts
v. Melion also holds that a Siate, as parens
patriae, may hot “institute judicial proceedings
to protect citizens of the United States from ihe
operation uf the siatutes thereof,” because “it is
no part of its duty or power to enforce ther
rights in respect of thewr relations with the Fed-
eral Government.”' 262 U.S. at 485-86, 43 S.C1.
a1 600-U1. The Suprgme Court recenily re-
affirmed that holding in Alfred L Snapp & Son,
Inc. v. Puerto Rico, 458 U.S. 592, 610 n. 16, 102
S.Ct 3260, 3270 n. 16, 73 LL.Ed.2d 995 (1982),
winle indiaung that a state would have stand-
g as parens pairiae 1o “secure the federally
created interests of its residents against private
detendams.” Id  This lusirates, rather dra-
matically one would think, that what 15 a suffi-
cient imury an fact when asserted against a
private detendant may, for reasons of scpara-
tion vl powers and federalism, be deemed snsuf-
ficient tu conter standing against a branch of
the tederal government. It 1s precisely these
reasons ot separation of powers and federalism
that compel the parailel conclusion that injury
to povernmental powers does not constitule an
injury n fact or a judicially cognizable injury,
as the Supreme Court has claborated those
terms 1 vonnechion with the article 11§ sianding
requiremenis.

Lest this point be misunderstood, I emphasize
that | do not read erther Mellon or Snapp as
holding that the prolibilion on siate parens pat-
riae suils against the federal government is in
all Lases a constitutional limuauon rather than
a prudential one. In my view, that prohibition
is a constitutional requirement where, as in
Mellon, individuats within the state would lack
standing to sue because they have suffered no
injury that 1s judicially cognszable under arucle
1. To permit Congress 1o conler standing on a
state 1 such a case would be 1o authonize cva-
sion of the constitutional standing requirements
by allowtng the state as a represcatative of its
citizens to sue when those who are represented
could not. But where private individuals could
satsly the injury wn facs requirement of article
I, there is no threai o separation of powers or
to tederalism in allowing Congress (o conler
purens patriae standing on the state as the repre-
sentauve ol persons who have sutfered a con-
crete injury and would themselves have stand-
ng.  Comsequently, 10 thiy second category of
cases the rule 15 prudennal and, although fully
binding on the courts unul Congress acts, may
be chmmated by congressional enaciments.
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should have standing that their constitu-
ents lack.

The Supreme Court has repeatedly re-
Jjected the proposition that one who sues as
a citizen or taxpayer, alleging nothing
more than that the government is acting
unconstitutivnally, has standing to sue. A
naked claim that a constitutional violation
has occurred, the Court has said, "“would
adversely affect only the generalized inter-
est of ali citizens in constitutional gover-
nance, and that is an abstract injury.”
Schlesinger v. Reservists Comnultee To
Stop the Wuar, 118 U.S. 208, 217, 94 S.Ct.
2925, 2930, 41 L.Ed2d 706 (1974). See
United States v. Richardson, 318 U.S. 166,
94 S.Ct. 2940, 41 L.Ed.2d 678 (1974); Larrd
v. Tatum, 408 U.S. 1, 92 S.Ct 2418, 33
L.Ed.2d 1534 (1972); Ex parte Levitt, 302
U.S. 633, 58 S.Ct. 1, 82 L.Ed. 493 (1937).
This is true even though *'citizens are the
ultimate beneficiaries of those [constitu-
tional] provisions,” Resermsts, 418 US. at
227, 94 S.Ct, at 2935, Taxpuyers face the
same bar. In Frothingham v. Mellon, 262
U.S. 147, 486, 43 5.Ct. 597, 600, 67 L.Ed.
1078 (1923), the Court denied standing o a
federal Lixpayer who alleged that a spend-
ing bill was unconstitutional. Despite the
fact that such bills may have the effect of
taking money from the individual taxpayer
and putting it to a purpose the Constitution
interdicts, the general rule is still that the
taxpayer lacks standing because he “suf-
fers in some indefinite way in common with
people generally.” [d. at 488, 13 S.Ct. at
601. See Valley Forge Chrstian Colleye
v. Americans Umited for Separation of
Chureh & State, 454 U.S. 164, 476-8), 102
S.Ct. 752, 760-63, 70 L.Ed.2d 700 (1982).
Thus, these legislators lack standing in
their individual, as opposed to their repre-
sentative, capacities. The majority appears
to concede that, insisting unly upon repre-
sentative standing.

Yet, the legislators on whom this court
has bestowed standing have alleged unly
two things—an unconstitutional act and un
imparrment of therr constitutional powers
us i resuft of that act, s clear that the
vitizens  amt tapayers  these legislators
represent would not have standing of ey

alleged that the same unconstitutional act
had impaired the official powers of their
representatives. That would be true de-
spite the fact that citizens and taxpayers
are the “ultimate beneficiaries” of the con-
stitutional powers their representatives
possess. Indeed, that was precisely the
argument that was rejected in Reservists,
where the plaintiffs alleged that they, as
citizens and taxpayers, had been deprived
“of the faithful dischurge by members of
Cungress ... of their duties as members of
Congress, to which all citizens and taxpay-
ers are entitled.” 418 U.S. at 212, 94 S.Ct.
at 2927 (quoting Petition for Certiorari at
46).

If the people of the United States would
not have standing to bring this action (and
it is undeniable that they would not), then
how can the representative of the people
have standing that their constituents do
not? The only possible answer is that
elected representatives have a separate pri-
vate right, akin to a property interest, in
the powers of their offices. But that is a
notion alien to the concept of a republican
form of government. It has always been
the theory, and it is more than a metaphor,
that a democratic representative holds his
office in trust, that he is nothing more nor
less than a fiduciary of the people. Indeed,
as [ show in Part 11l below, the Framers of
the Constitution most certainly did not in-
tend to ullow suits such as this, which
means they did not conceive of the powers
of elected representatives as apart from
the powers of the vlectorate. It is for that
reason that Judge Scalia was entirely cor-
rect in stating that “no ufficers of the
United States, of whatever Branch, exer-
cise their governmental powers as personal
prerogatives in which they have a judicially
cognizable private interest. They wield
those powers not as private citizens but
only through the public uffice which they
hold.”"  Moure, T33 F.2d at 959 (Scalia, J.,
cuncurring). .

Justice Frankfurter's separate opinion in
Coleman v Miller, 307 U.S. 433, 460, 59
SO Y72, 985, 83 LEJ. 1385 (1939), made
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the same point on behalf of himself and
Justices Black, Roberts, and Douglas:

We can only adjudicate an issue as to

which there is a claimant before us who

has a special, individualized stake in it.

One who is merely the selfconstituted

spokesman of a constitutional peint of

view can not ask us to pass on it. The

Kansas legislators {who challenged the

state's ratification of an amendment to

the United Stlates Constitution] could not
bring suit explicitly on behalf of the peo-
ple of the United States to determine
whether Kansas could still vote for the

Child Labor Amendment. They can not

gain standing here by having brought

such a suit in their own names.

Id. at 167, 59 S.Ct. at 988. He said that
injuries to voting procedures “pertan to
legislators not as individuals but as politi-
cal representatives executing the legisia-
tive process.” [d: at 470, 59 S.CL. at Y89
The Court majority did not disagree with
this so far as suits in federal courts were
concerned, but found an interest sufficient
to confer standing only because the suit
came from a state court that had found
standing under state law. [d. at 146, 59
S.Ct. at Y78. Justice Frankfurter’s analy-
sis thus remains fully applicable to the
action before us now.

This court now necessarily adopts as a
premise to its reasoning that legislators,
and other members of government, have a
private individual stake in their official
powers that is separate from their fiduci-
ary role. If not, it is utterly anomalous to
allow the representative to sue when those
he represents may not. One might as well
drop the pretense, allow not only legisia-
tors but citizens and taxpavers to sue, and
declare Richardson, Reservists, and Froth-
ingham overruled and Justice Frankfurt-
er's Coleman analysis rejected. Though
the majority does not declare it, that is
what it has effectively accomplished for
this circuit with the doctrine of congres-
sional standing.

C.

The Supreme Court last Term handed
down a decision that makes clear both the

foundations of standing doctrin. PR
utter incompatibility of those foundations
with this court’s congressional-standing su-
perstructure. In Allen v. Wright, — U S.
——, 104 8.CL 3315, 82 L.Ed.2d 556 (1984),
Justice O'Connor, writing for the Court
majority, restated fundamentals to which
we should revert every time an expansion
of standing is contemplated.

Article II1 of the Constitution confines
the federal courts to adjudicating actual
“cases” and ‘‘comtroversies.”” As the
Court explained jn Valley Forge Chris-
tian College v. Americans United for
Separation of Chutch and State, Inc.,
454 US. 464, 471476 (102 S.Cr. 752,
757-760, T0 L.Ed.2d 700] (1982), the
“case or controversy” requirement de-
fines with respect w the Judicial Branch
the idea of separation of powers on
which the Federal Government 15 found-
ed. The several doctrines that have
grown up to claborate that requirement
are “founded in concern about the prop-
er—and properly limited—role of the
courts in a democratic society.” Warth
v. Seldin, 422 US. 490, 498, 95 S.Ct
2197, 2204, 15 L.Ed.2d 343 (1975).

Id. 104 S.CL at 3324. She specified the
foundations of the doctrine: “the law of
Art. 111 suanding is built on a single basic
idea—the idea of separation of powers.”
Id. at 3325. Moreover,
the standing inquiry must be answered
by reference w the Art. [T notion that
federal courts may exercise power only
“in the last resort, and as a necessity,”
Chicago & Grand Trunk R. Co. v. Well-
man, 143 U.S. 339, 345 [12 5.Ct. 400, 402,
36 L.Ed. 176] (1892), and only when adju-
dication is “‘consistent with a system of
separated powers and (the dispute is one]
traditionally thought to be capable of
resolution through the judicial process,”
Flast v. Cohen, 392 U.S. 83, 97, 88 S.Ct.
1942, 1951, 20 L.Ed.2d 947 (1968). See
Valley Forge, 454 U5, at 472473, 102
S.0Ct. at 758-759.
[d. The concept of congressional standing,
born i this crcuit and relied upon by the

)
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majority today, is inconsistent with every
one of the criteria laid down in this passage
from Allen v. Wright,

This may be seen by contrasting two
opposing conceptions of the role of the
federal courts in our polity. The first, and
more traditional, view is that federa) courts
sit to adjudicate disputes between litigants;
the power of the courts derives entirely
from the necessity w apply the luw to
concrete controversies. Judges interpret
the Constitution and apply it only out of
necessity, and as a last resort, because the
Constitution 1s law and may not be ignored
by a court of law. In the course of adjudi-
cation, the court may have to declare a
statute epacted by Congress unconstitu-
tional or 1L may have to make the same
declaration concerning an act of the Presi-
dent. That is an awesome power, but it is
confined, limited, and tamed because it is
exercised only when the need o decide a
concrete coutroversy makes it inevitable.
It is “merely the incidental effect of what
Marbury v. Madison took to be the judges’
proper business—'solely, 1o decide on the
rights of individuals.’ "  Scalia, The Doc-
trine of Standing as an Essential Ele-
ment of the Sepuration of Powers, 17 Suf-
folk UJ.L.Rev. R8I, 884 (1983} (footnute
omitted). This view of the powers of the
federal judiciary is the one reiterated by
the Supreme Court in Allen v. Wright.

Tocqueville understood the genius that
underlay this definition of the judicial role:

{Bly leaving it to pnvate interest to cen-

sure the law, and by intimately uniting

the trial of the law with the trial of an
individuai, *legisiauon is protected from
wanton assaults and from the daily ag-
gressions of party spirit. The errors of
the legislator are exposed only to meet a

»

The majurity insists that Allen v. Wright has
“nothing 10 do with ‘governmental standing,””
but it concedes that Allen v. Wnyght etophasized
that “the rraditional standing  critera”  are
“grounded in. and are 1o be applicd wuh refer-
ence to, the prinuple of separation al powers.”
Maj. op. at 28 0. 14 The muponnty cannot
have 11 buih wavs, My dinagrcement with the
majority, put i the techmaal terms of tradihon-
al standing cnitena, iy over whether mpanment
ul guverianental powers 1y o pudicially cogniza-

real want; and it is always a positive and
appreciable fact that must serve as the
basis of a prosecution.

(Tlhe American judge is brought into the
political arena independently on his own
will.  He judges the law only because he
is obliged to judge a case.... It is true
that, upon this system, the judicial cen-
sorship of the courts of justice over the
legislature cannot extend to all laws in-
discriminately, inasmuch as some !
them can never give rise to that species
of contest which is termed a lawsuit . .,
The Americans have often felt this incon-
venience: but they have left the remedy
mcomplete, lest they should give it an
efficacy that nught in some cases prove
dangerous.
1 A. De Tocqueville, Demacracy In Amer-
tca 106407 (T. Bradiey ed. 1945).

The competing view, which this court
adopted with the congressional standing
doctrine, is thut “the business of the feder-
al caurts is correcting constitutional errors,
and that ‘cuses and controversies’ are at
best convenient vehicles for doing so and at
worst nuisances that may be dispensed
with when they become obstacles to that
transcendent endeavor.”  Valley Forge,
454 US. at 489, 102 S.Ct. av 767. The
Vulley Forge Court could not have been
clearer in rejecting this position: “This phi-
losophy has no place in our constitutiona)
scheme.” [d. Yet, by means of its inven-
tion of standing for officials or branches of
government to seek the continual arbitra-
uon of this court in their legal disputes
with une another, this court has adopted, as
the law of this circun, the philosophy deci-
sively rejected in Valley Forge and Allen
r. Wright*

ble injury, that is, an “inury in fact” for pur-
poses ot article IH. Just as Massachuserss v.
Mellun demonstraies that considerations of fed-
eralisin hant the category of judicially cugnica
ble mjury in contruversies between a state and
the United States, Valley Forge and Allen v.
Wright show, not only i their general approach
Lut p thaeir spealic apphication ot the “tradi
tonal standing cniteria,” that considerations of
separation ol powers have the same liniting
cltecr. In Valley Forge the Coun held that the
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The difference between the two concep-
tions of the judicial power may be stated
more succinctly. In the traditional view, it
is the necessity to decide a case that cre-
altes a court’s duty to “say what the law
is.”  Marbury v. Madison, 5 US. (1
Cranch) 137, 177, 2 L.Ed. 60 (1803). In the
new view, il is the court's desire o pro-
nounce upon the law that leads to the ne-
cessity Lo create a case. This is a case
created by the court. There would be no
case or controversy here but for fabrication
of the doctrine of congressional standing.

The court has fashioned a doctrine, in
contradiction of Allen v. Wright, that
transforms it from a tribuval exercising its
powers “unly in the last resort, and as a
necessity” to a governing body for the
entire federal goverminent, available upon
request w any dissatisfied member of the
legislative, Executive or Judicial Branch.
Plainly, the courts of this cireuit, if no
other, are now not the last but the first
resort. We have abandoned concern that
our performance be “consistent with a sys-
tem of separated powers” for a role of
continual and pervasive intrusiveness into

unconstitutional government conduct plainulis
had alleged did not constiute a judicrally cogni-
zable myurv, because “{ajlthough [they] claim
that the Constitution has been wiolated, they
claim nothing cise. They lail to 1dentily any
personal 1myury sulfered by the plainutis us a
consequence of the alleged constitutional error,
other than the psychological consequence pre-
sumably produced by observation of conduct
with which one disagrees.” 454 U.S. at 435, 102
S.Ct.. at 765. Yet, as the Valley Forge Court
undoubtedly was aware. psychological conse-
quences are famiiar bases for claims in other
legal contexts. The Supreme Court's refusal o
trear the psychological eftects of allegedlv un®
constitutional government conduct as judicially
cognizable “can only mean that the Court per-
ceives that to confer standing in such cases
would impermissibly alter its funchon.” Van-
der Jagt, 699 ¥.2d a1 1178 (Bork, J., concurring).

Simuarly, in Allen v. Wright, although recog-
nizing that the stigmauzing injury caused by
racial discrimination wiil coaler standing in
some circumstances, 104 S.Ct. at 3327, the Coun
held that the planuffs did nor have standing
because they were not personally subject 1o the
discrimination they challenged. 4. To trea
this "abstract sthgmatic 1nury”’ as cognizable,
the Count stated, would transtorm the federal
courts 1nto “nu more than a sehicle for the

the relationships of the branches and, in-
deed, relationships within the branches.
Nor can it be said even that the disputes
we invite are those "traditionally thought
to be capable of resolution through the
judicial process,” for no one ever thought,
until we did, that courts should step direct-
ly between the other branches and settle
disputes, presented in the abstract, about
powers uf governance. Moreover, as Alex-
ander M. Bickel said, “the ‘standing’ and
‘case’ requirement creates a time lag be
tween legislution ahd adjudication, as well
as shifung the line of vision. Hence it
cushions the clash between the Court and
any given legislative majority. ..." Al
Bickel, The Least Dangerous Branch 116
(1962). In this respect, the standing re-
quirement is like the requirement of ripe-
ness, another of the traditivnal aspects of
dispule resolution through the judicial pro-
cess.

Congressional standing, which must ex-
pand into governmental standing for the
President, the judiciary, and the states, if
its rationale is honored, completely dispens-
es with the traditional, limited function of

vindication of the value tnierests ol concerned
bystanders.” ld (quoning Umied States v.
SCRAP. 412 U.S. 669, 687, 93 S.C1. 2405, 2416, 37
L.Ed.2d 254 (1973)).

The Allen v, Wnght Count’s treatment of the
“farrly traceable” requirement even more clear-
ly takes a separation-ofl-powers approach. The
“fairly traceable”™ requirement “examines the
causal connection between the assertedly un-
lawful conduct and the alleged injury™ 104
S.C1. a1 3326 n. 19. Yet, though the Court recog-
mzed that the challenged RS tax-<exemption
practices nught make some difference 1o the
ability of planutls children 10 receive a de-
segregated cducauon, and though it conceded
that that harm 1s not only judicially cognizable
but “one of the most serious imyuries recognized
in vur legal system,” i at 3328, it nonetheless
held that the causation requirement was not
met. Why? Because, the Court said, “we rely
on separation ul powers principles to interpret
the ‘tairly traceable’ component of the sitanding
requicement.”  Id at 3330 n. 26. It is evident,
then, that the majurity’s assernon that Alfen v.
Wright 1s irrelevant to govermmental standing 1s
unsupportable. and ignores both that opinton’s
general approach to the purposes of the stand-
ing docinme and us applicatton ot the technical
standing criena.



54 \s 759 FEDERAL REPORTER, 2d SERIES

the judiciary ana vwlates every one of the
criteria for constitutional standing laid
down by the Supreme Court in Allen v
Wright.

D.

Just as Allen v. Wright teaches that
standing requirements are built around the
constitutional concept of ‘‘separation of
powers,” Massachusetts v. Mellon sug-
gests that those same requirements also
play a vital part in the parallel constitution-
al concept of federalism. As separation of
powers and federalism apply in a context
like this vne, the fundamental consideration
appears to be the need to limit the role of
the courts in the interplay of our various
governmental institutions.  The role of the
courts 15 himited, not excluded, sinee a per-
son denwed a monetary benelit or othier
concrete interest could invoke the authority
of the courts by asserung that a bill had
become law because of the nvalidity of a
pocket veto. The difference between a ju-
dicial function limited by the doctrine of
standing and one not so limited lies in the
relative dominance of the judicial branch, in
the timing of judicial action, and in the
humber of constitutional principles gener-
ated that curb the powers and freedoms of
other governmental units.

As Judge Scalia recently observed, “{t]he
degree to which the courts become convert-
ed into political forums depends not merely
upon what issues they are permitted to
address, but also upon when and at whose
instance they are permitted to address
them.” . Scaha, supra, 17 Suffolk U.L.Rev.
at 892, A federal judiciary that is available
on demand o lay down the rules of the
powers and duties of other branches and of
federal and state governments will quickly
become the single, dominant power in our
governmental arrungements. The concept
of the fragmentation of power, upon which
both the ideas of the separation of powers
and of federalism rest, will be, if not de-
- stroyed, at least very serwously croded.
See generally The Federalist No. 51, at
351 (). Madisoni ) Cooke ed  1961) tex-
planingg that both separation of powers and

the division of power between state and
federal governments serve to protect the
liberty of the governed by dividing the
power of governinent). A majority of Su-
preme Court Justices will have sumething
very like the power to govern the nation by
continuously allocating powers and inhibi-
tions to every other governmental institu-
tion. As Chief Justice John Marshall put it
in a speech to Cungress:

A case in law or equity was a term well

understood, apd of limited signification.

It was a controversy between parties

which had taken a shape for judicial deci-

sion. [If the judicial power extended to
every question under the constitution, it
would involve almost every subject prop-
er for legislative discussion and deeision;
if to every question under the laws and
treaties of the United States, it would
involve almost every subject on which
the executive could act. The division of
power which the gentleman had stated,
could exist no longer, and the other de-
partments would be swallowed up by the
judiciary.
Speech of the Honorable John Marshall to
the United States House of Representa-
tives, 18 U.S. (5 Wheat.) Appendix at 3, 16
11820). The concept of standing prevents
this undesirable centralization of authority
by severely limiting the occasions upon
which courts are authorized to lay down
the ruies for governments and institutions
of government.

Standing requirements, like the require-
ment of ripeness, also delay the invocation
uf judicial power. This means that there is
time for the real impact of laws and actions
10 become clear, thus making the constitu-
uonal inguiry less abstract and more fo-
cused. The law is given a chance to go into
effect and have some impact upon persons
in the society so that its constitutionality
can be judged according to its real effect:,
upon real persons in real circumstances
The courts are enabled to think about real
nterests and elairns, nul words.  Constitu-
vonal adjudication should operate upon the
bists of realities, nut general propositions,
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A firm standing. concept also decreases
the number of occasions upon which courts
will frame constitutional principles to gov-
ern the behavior of other branches and of
states. There will thus be fewer constitu-
tional principles of that sort in the system.
That, oo, is a benefit. The business of
government is intensely practical and much
is accomplished by compromise and accom-
modation. The powers of the branches
with respect to one another, as well as the
reciprocal powers of the federal and state
governments, ebb and flow as the exigen-
cies of changing circumstances suggest. It
is proper and healthful that this should be
so. These matters should not be always
settled at the outset by declarations of
abstract principle from an isolated judiciary
not familiar with the very real and mulititu-
dinous problems of governing. Fluid rela-
tionships should not be frozen and the play
removed from the joints of government
That is precisely the tendency that must
come into being, however, if elimination of
standing requirements permits the explo-
sive proliferation of constitutional declara-
tions about governmental powers.

Our democracy requires a mixture of
both principle and expediency. As Profes-
sor Bickel put the matter:

[T]he absolute rule of principle is ... at

war with a democratic system.. ..

No society, certainly not a large and
heterogeneous one, can fail in time to
explode if it is deprived of the arts of
compromise, if it knows no ways of mud-
dling through. No good society can be
unprincipled; and no viable society ean
be principle-ridden.

A. Bickel, supra, at 64. While all branch-
es of government are obliged to honor the
Constitution, the declaration of constitu-
tional principle with binding effect is pri-
marily the task of the federal courts. If
the federal courts can routinely be brought
in to pronounce constitutional principle ev-
ery time the branches of the federal
government disagree, every time the feder-
al and the state governments contend, then
we will indeed become a “‘principle-ridden,”
in fact a judge-ridden, society. Traditional

standing requirements are . . .acpal barri-
er between us and that unhappy condition.

The arguments just made indicate that,
except where a conventional lawsuit re-
quires a judicial resolution, much of the
allocation of powers is best left to political
struggle and compromise. Indeed, it was
to facilitate and safeguard such a continu-
ing process that the checks and balances of
the Constitution were created. It was to
allow room for the evolution of the powers
of various offices and branches that the
Constitution’s specification of those powers
was made somewhat vague. The Framers
contemplated urg}nic development, not a
structure made rigid at the outset by rapid
judicial definition of the entire subject as if
from a blueprint.  The majority finds this
plan inadequate and the idea of political
struggle between the political branches dis-
tasteful, at best ‘“time-consuming,” at
worst involving “‘retaliation.” Maj. op. at
16. Just so. That is what politics in a
democracy is and what it involves. It is
absurd w say, as the majority does, that a
“political cure seems W us considerably
worse than the disease, entailing, as it
would, far graver conseguences for our
constitutional system than does a properly
limited judicial power to decide what the
Constitution means in a given case.” [d.
That is a judgment about how the Constitu-
tion might better have been written and it
is not a judgment this or any other court is
free to make. Moreover, I know of no
grave consequences for our constitutional
system that have flowed from political
struggles between Congress and the Presi-
dent. This nation got along with that
method of resolving matters between the
branches for 185 years, until this court
discerned that the nation would be better
off if we invented a new role for ourselves.
And, of course, it is true that matters of
government will be much neater, if less
democratic, to the extent that judges un-
dertake to decide them in the first instance.
One must not, furthermore, take seriousty
the majority's promise that this court’s con-
gresswnal standing doctrine “will help to
preserve, not defeat, the separation of pow-
ers.”  Muj. op. at 30. As | have shown,
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there is no principied way to limit the judi-
cial power the majority would have us take
for our own, and the result must inevitably
lead to the destruction, not the preserva-
tion, of the separation of powers.

As I show next, those who framed, pro-
posed, and ratified our Constitution chuse a
different mixture of principle and compro-
mise for our polity, a different process of
growth, swruggle, and accommodation
when they chose the role to be played by
courts.

1L

Though we are obligated to comply with
Supreme Court precedent, the ultinate
source of constitutional legitimacy is com-
pliance with the intentiens of those who
framed and ratified vur Constitution.  The
doctrine of congressional or governmental
standing 15 doubly pernicious, therefore,
because it flouts not unly the rules enunei-
ated and applied by the Supreme Court but
the historical meamng of ovur basic doc-
ument as well. The criteria- of Allen v.
Wright are not simply Court-made; they
reflect and express Lhe design of the Fram-
ers of the Constitution. No other conclu-
sion is possible from a consideration of
what the Framers did and did not do.

At the outset of the Constitutional Con-
vention, Governor Randolph presented a
series of resolutions framed by the Virginia
delegation and commonly called the Virgin-
ia Plan. As Farrand says, “[t}hese resolu-
tions are important, because amended and
expanded they were developed step by step
until they fmally became the constitution
of the Umted States.” M. Farrand, The

10. The Councd of Revision was wmtially rejected
when Gerrv s motion “which gave the Exceutive
alone without the Judicary the revistonary con-
trol un the Jaws” was adopled. 1 M. Farrand,
The Records of the Federal Convention of 1787,
al 104 (1st ed. 1911) (June 4, 1787). On three
vccasions therealter Madison and Wilson re-
newed the proposal fof the Councsl ot Revision,
each time without success. | M. Farrand, »u-
pra, at 138, 140 (Junc o, 1787); 2 M. Farrand.
supra. at 73, 80 (Julv 21, 1787); 298 tAuyg. 15,
1787) Gerry raised the objection that the pow
erof judiost revies was uttnono “u‘f”'n‘ the
[EXTS RO LA E PN D S Y TP SR ) TR T
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Framing of the Constitution of the Unit-
ed States 68 (1913). The eighth resolution
propused that the new national legislature
be controlled by placing a veto power in a
Council of Revision consisting of the execu-
tive and “a convenient number of the Na-
tional Judiciary.” 1 M. Farrand, The
Records of the Federal Convention of
1787, at 21 (1st ed. 1911). A Council so
composed would be controlled by the votes
of the judiciary, and the latter would in
that way heavily influence, and often con-
trol, the relationship between the President
and Congress. By vetoing or refusing to
veto, the judiciary could uphold one branch
against the other and muke itself the um-
pire of the constitutional system, not in the
last resort or as a necessity, but on a
continuing, front-line basis. The judiciary
would, as well, be drawn up immediately
next to the legislative process and decide
what was to be law and what was not on
the basis of abstract reasoning, without the
benefit conferred by the passage of time,
the cooling of passions, and an issue
framed in a concrete factual setting.

We do not, of course, know all of the
reasons why the members of the Conven-
tion repeatedly defeated the proposal for a
Council of Revision.' But we do know the
effect the Council would have had upon our
constitutional arrangements and upon the
role of the courts—effects remarkably sim-
ilar to thouse that would result from the
final adoption of this urcuit's doctrine of
governmental standing—and we do know
that the idea was rejected.

There are, however, more, and stronger,
inferences to be drawn from the work of

lic policy was no part «f the judicial function. 1
M. Farrand, supra, at 97-98. King and Dickin-
sui argued in addition that the proposal would
dilute the executive's unitary character and
make 11 less accoumable {or the use ta which
this power was put. fd a1 139, 190. Swrong
worrted that the judges might be unable to be
imparual i interprenng the laws 1f they were
given o part an making them, 2 M. Farrand,
supra. wt 75, Luther Marun pointed out that the
judges could oot be presumed more expert in
tegislauve altairs than the fegislators, d. at 76,
and Ghorum miged thot the judges might wedl
wenibive the exeotne tathier than support bun
apdsst the eptsbatuge d a1 79
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the Convention than merely those that may
be drawn from the rejection of the Couneil
of Revision. We know, for example, that
the Convention drafted article Iil of the
Constitution in a way that does not contem-
plate suits directly between the branches of
government. Article 111 extends ‘‘judicial
power” to various categories of 'cases”
and “controversies,’ which itself indicates
the Framers had in mind a role for the
judiciary similar to the common-law func-
tion with which they were familiar. [t is
perhaps more noteworthy that article 111
creates, as specific, independent categories
of federal judicial power, “controversies”
between states, between a state and citi-
zens of another state, and so on. Given
that listing, it is incredible that Framers
who intended to extend judicial power to
direct controversies between Congress and
the President failed to inelude so important
a category in their recitation.

The drafters, moreover, singled vut espe-
cially sensitive categories of judicial power
for the original jurisdiction of the Supreme
Court. Thus, article 111 gives the Supreme
Court original jurisdiction over “all Casey
affecting Ambassadors, other public Minis-
ters and Consuls, and thuse in which a
State shall be Party.” Had they contem-
plated that the federal courts would regu-
larly supervise relationships between Con-
gress and the President, the Framers
would undoubtedly have placed that class
of cases within the Supreme Court’s origi
nal junsdiction. That inference is made
certain by the fact that article Ul contem-
plated that ‘“‘inferior [federall courts”
might not be established at all. In fact,
federal question jurisdiction was not given
to the lower federal courts for almost a
century after the framing of the Constitu-
tion. Act of Mar. 3, 1875, ¢h. 137, § |, 18
Stat. 470, 470. That fact also demunstrates
that the political branches were not to sue
each other. The Framers simply cannot
have contemplated that disputes directly
between Congress and the President would
1. Sce, eg. ) M. Farrand. The Records of the

Federal Convention of 1787, a1 97 (1 cd. 1911)

(remarks of Gerry), 109 (remarks of King); 2
M. Farrand, supra. 3t 76 (remarks of L. Marun);

— e T Ty

be decided in the first insta.. .y of
the thirteen existing state court systems.

It is notorious that the Constitution no-
where mentions any power of judicial re-
view. That fact has been much bruited in
the never-ending debate over the legitima-
cy of the power asserted in Marbury v.
Madison. It is entirely conceivable, of
course, that Framers who thought the Con-
stitution would be law, and who made it
supreme law in article V1 of the Constitu-
tion, simply assumed that the Constitution
would be appliel by the courts when cases
arose requiring it. Indeed, there are a
number of commefts preserved from the
Convenuon debates that suggest this is
precisely what some members did as-
sume.' But it is absolutely inconceivable
that Framers who intended the federal
courts o arbitrate directly disputes be-
tween the President and Congress should
have failed to mention that function or to
have mentioned judicial review at all. The
statestnen who carefully spelled out the
functivns of Congress and the President
and the details of how the executive and
legislative branches might check each other
could hardly have failed even to mention
the judieial lynchpin of the consututional
system they were creating—not if they had
even the remotest idea that the judiciary
was 0 play such a central and dominant
role.

The intentions of the Framers need not
be derived entirely from the records of the
Consututional Convention, nor even from
the structure and language of the doc-
ument itself. Courts may and frequently
do look to evidence of what was said and
done immediately after the original act of
composition. Consider, for example, Ham-
ilton's well-known defense of the institution
of judicial review in The Federalist No. 78.
That defense, in essence, is that the limita-
tions on the constitutional powers of Con-
gress “‘can be preserved in practice no oth-
er way than through the medium of the

93 (remarks of Madison); 299 (remarks of Gou-
verneur Morns). Buf see 2 M. Farvand, supra,
at 298 (remarks of Mercer); 299 (remarks of
Dichensun).
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courts of j. s8e duty it must be to
declare all acts contrary to the manifest
tenor of the constitution void.”” The Feder-
alist No. 78, at 524 (A. Hamiiton) (J. Cooke
ed. 1961). It is important that Hamilton's
discussion of judicial review is immediately
preceded by a passage in which he re-
peatedly emphasizes the comparative impo-
tence of the judiciary. The enormous pow-
er that the judiciary would acquire from
jurisdiction over inter- and intra-branch dis-
putes would have made a mockery of his
quotation of Montesquieu to the effect that
“of the three powers above mentioned [the
others being the legislative and the execu-
tive], the JUDICIARY is next to nothing.”
Id. at 523 n. * (quoting Spirit of Luws, vol.
1, at 186). Had Hamilton even suspected
that disagreements between the popular
brauches over their respective powers were
“cases” or  “controversies” within the
meaning of article 111, it is not to be be-
lieved that he would have described the
judiciary as “from the nature of its func-
tions, ... always ... the least dangerous
to the political rights of the constitu-
tion...." [d at522. In fact, the judiciary
would be the branch most dangerous to
those political rights.

Indeed, the only discussion in The Feder-
alist of possible judicial involvement in dis-
putes between the President and Congress
comes in connection with the impeachment
power. The problem, Hamilton says, was
to create “[a] well constituted court for the
trial of impeachments.” The Federalist
No. 65, at 439 {A. Hamilton) (J. Cooke ed.
1961). He defines that court's jurisdiction
in terms of those offenses that derive from
“the abuse or violation of some public
trust. They uare of a nature which may
with peculiar propriety be denominated PO-
LITICAL, as they relate chiefly to injuries

12. Tocqueville saw this point as well.  After
speaking ot the Amernican practice of leaving the
invocation of judicial power 1o contests of pri-
vate interest, he said:

1 am inchned 1o beheve this practice of the
American courts 10 be at v e most Lavorable
to libertv and 10 public oider I the judge
could anavk the legislatin onlv openly and
diedtty, he would sometunes he atind 1o
appose Lam ad L othor tanes paniy spaent

done immediately to the society itself.” /[,
He then considers, and rejects, the proposal
that the Supreme Court should have been
given this jurisdiction, in part on the
grounds that it lacks the independence amnl
authority to discharge this delicate task
without a dangerous confrontation with
one branch or the other. Jd. at 441. The
majority’s doctrine of congressional stand
ing brings the two political branches before
us as adversaries just as much as would
giving trials of impeachments Lo the judi-
ciary. Today's dispute i3 only over a pock-
et veto that has little continuing impor-
tance, but the invitation we now issue will
ultimately bring before us the most pro-
found and agitated issues of politics and
government. The task of umpiring dis-
putes between the coordinate branches
which this court has agreed to undertake is
no more suited to judicial competence than
trial by impeachment, and raises the same
or greater dangers of repeated and head-on
confrontation with the other branches that
underlie Hamilton's objections.'? Thus, the
whole tenor of Hamilton's authoritative dis-
cussion of the Judicial Branch is completely
inconsistent with the existence of the juris
diction the majority claims to poussess.

A similar point may be made about Ham
ilton’s discussion of the President's vetwo
power in The Federalist No. 73. Hamilton
asserts that the use of the veto power to
prevent “the passing of had laws"” was only
a secondary purpose of its sdoption by the
Framers. *“The primary inducement to
conferring the power in question upon the
executive,” he says, "is to enable him o
defend himself.” The Federalist No. 73, at
495 (A. Hamilton) (J. Cooke ed. 1961). The
risk is that "he might gradually be stripped
of his authorities by successive resolutions
or annihilated by a single vote.” Id. at 494.

might encourage him 1o brave it at every turn.
The laws would consequenily be attacked
when the power trom which they emanated
was weak, and obeved when 1t was strung;
that is 1o say, when it would be uselul 10
respect them., they would olten be contested.
and when o would be cusv 10 convent them
o an anstrument ol oppression, they would
be respecied
A e Facguenille, sapra, at 307
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Thus, “the case for which the veto power is
chiefly designed [is] that of an immediate
attack upon the constitutional rights of the
executive.” [Id. at 497. But, if this court's
governmental standing doctrine is correct,
Hamilton has described a power that is
largely superfluous. The President would
not need to defend himself through the
veto power—he could at once challenge any
“vote[s]” or “resolutions” that endangered
his “constitutional rights” as President in
the courts.

Even the Anti-Federalists did not urge
the existence of such unbounded judicial
power as an objection to the proposed con-
stitution. The most detailed Anti-Federal-
ist critique of judicial review was supplied
by the pseudonymous Brutus, whose princi-
pal argument was that the federal courts
would by constitutional interpretation
bring about “an entire subversion of the
legislative, executive and judicial powers of
the individual states.” H. Storing, The
Complete Anti-Federalist 2.9.139 (1981).
His description of judicial review is reveal-
ing: when the legislature enacts laws that
the court judges to be unconstitutional,
“the court will take no notice of them,” and
this will discourage the legislature from
passing “laws which they know the courts
will not execute’” Id. at 2.9.148. Had
Brutus thought the courts were free not
only to refuse to execute an unconstitution-
al law. but to review it for unconstitutional-
ity where no question of execution had
arisen, his argument would have gained
immeasurably from some mention of that
fact. There is none.

It must be concluded, therefore, that
those who drafted, proposed, and ratified
the Constitution did not intend that the
judiciary should entertain suits directly be-
tween the political branches of the national
government. The judiciary they envisioned
was to play no such dominant role in af-
fairs of state. Their intention precludes
the doctrine of standing devised by this

13. The standing requirements of article Il are
jurisdictional—discretion plays no part in their
apphcauon. The pmdt?llllal standing require-
ments are no less jurisdictional. [ am awarz of

court to thrust the judiciar
ing position.

1v.

To make its standing doctrine more pal-
atable this court has adopted a doctrine of
remedial or equitable discretion. This doe-
trine permits the court to say that a con-
gressional plaintiff has standing, and hence
that the court has jurisdiction, and yet re-
fuse to hear the case because the court is
troubled by the separation-of-powers impli-
cations of deciding on the merits. We have
no such equitable discretion, however, for
“[w]e have no more right to decline the
exercise of juriddiction which is given, than
to usurp that which is not given.”” Cohens
v. Virgima, 19 U.S. (6 Wheat) 264, 404, 5
L.Ed. 257 (1821). By claiming that discre-
tion, the court has created for itself a kind
of certiorari jurisdiction—which it took an
act of Congress to create for the Supreme
Court. There would be no need to violate
the settled principle of federal jurispru-
dence that a court with jurisdiction may not
decline it if the article 11 limits on this
court’s jurisdiction were adhered 10."

The introduction of discretion into the
standing inquiry is therefore an attempt to
change the very nature of that doctrine.
Indeed, this court has plainly indicated as
much: “The most satisfactory means of
translating our separation-of-powers con-

cerns into principled decisio: ' ing is
through a doctnne of circun. d eq-
uitable diseretion. ... [Tlhis wal avoids

the problems engendered by the doctrines
of standing, political question, and ripe-
ness.” Riegle v. Federal Open Market
Committee, 656 F.2d 873, 881 (D.D.Cir.),
cert. denied, 454 U.S. 1082, 102 8.Ct. 636,
70 L.Ed.2d 616 (1981). Indeed it does. The
equitable discretion doctrine avoids the
problems of standing, political question,
and ripeness by gnonng them. But those
problems are real, they relate to the prop-
erly limited role of the courts in a demo-
cratic polity. To avoid them in this way is

no case 10 which the Court has held that a lower

federal court may decide thai those require-

ments need not be satishied if the court thinks it
would be inequitable to deny standing.
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to say that the limit upon the courts’ capac-
ity to intrude upon areas of democratic
governance comes not from the Constitu-
tion but entirely from the courts’ sense of
fitness, That is hardly an adequate safe-
guard. Moreover, this court has no right
te avoid the problems of standing. They
arise in large part from the Constitution
and the Supreme Court has made it abun-
dantly clear, in cases such as Valley Forge
and Allen v. Wright, that they must be
addressed, and addressed with the separa-
tion of powers in mind."* The doctrine of
remedial discretion removes separation-of-
powers considerations from the jurisdic-
tional inquiry und converts them into mere
interests w be halanced. Thus, the doctrine
relegates separation of powers to second-
class status and subordinates the structure
of our consututional system to the discre-
tion of this court. [t is impossible for me to
view that prospect with equanimity.

It is plain on the face of these develop-
ments that what we are observing consti-
tutes a major aggrandizement of judicial
power. Any lingering doubts on this score
are laid to rest by this court’s stated pre-
sumption in favor of exercising diseretion
to decide a case when, if a decision on the
merits were withheld, “non-frivolous eluims
of unconstitutional action would go unre-
viewed by a court.” Ricgle, 656 F.2d at
882; see also Mooure, 733 F.2d at 956; Van-
der Jagt, 699 F.2d at 1170, 1174 n. 23. The
function of the article 111 case-or-controver-
sy limitations, including the standing re-
quirement, is, however, precisely to ensure
that claims of unconstitutional action wil
go unreviewed by a court when review
would undermine our system of separated

14. The only jusuficanon for Riegle's claiin that
separation-of-powers considerations are iriele-
vant to the standing inquiry was an interence
from the ltact 1hat the Supreme Court vacated
our judgment linding standing in Goldwater v.
Carrer, 617 F.2d 697 (D4 .Cor.), padgmens vacai-
ed on urher grounds, 433 4.5 996, 100 5.C1. 533,
62 L. Ed.2d 428 (1974), un grounds of nonjsstici-
abulity, with some Jusuces relying un the nipe
ness doctniae aid others on the polincal ques
uon dodtrine  Reegle, 656 F2d ar 880, This

inference was dubivos to e wath, lor tus.
tces who tound the ¢ ase nonpusnciable on other
gromnds had no need 1o discuss standing. The

powers and undo the limits the Constitution
places on the power of the federal courts.
The Supreme Court has repeatedly said
that standing is not “a requirement that
must be observed only when satisfied.”
Valley Forge, 454 U.S. at 489, 102 S.Ct, at
767. See also Reservists, 418 U.S. at 227,
94 S.Ct. at 2935 (“[t]he assumption that if
respondents have no standing to sue, no
one would have standing, is not a reason to
find standing”), Richardson, 418 US. at
179, 94 5.Ct. at 2947 (“the absence of uny
particular individual or class w litigate
these claims gives support to the argument
that the subject matter is committed to the
surveillance of Congress, and ultimately to
the political process”). In each of these
cases the Court was faced with the conten-
tion that if the plaintiff was not permitted
o liigate the issue, no vne could. In none
of those cases did the Court make the
response which, if the governmental stand-
ing doctrine were correct, would have been
most natural, obvious and ready to hand:
that, while citizens or taxpayers have no
standing to raise abstract claims about the
allegedly unconsututional operation of
government, their representatives undoubt-
edly would. If the doctrine of governinen-
tal standing were correct, there would al-
ways be some governmental official or enti-
ty whose powers were affected by alleged
violations of any particular consututional
provision. In Richardson, to take a single
example, members uf Congress could have
sued to force the President to publisti the
budget of the Central Intelligence Agency,
or to force Cungress to force the President
to do so, on the grounds that they had been
denied un opportunity to vote to appropri-

evidence, which | have already recited in Pan
11-C supra, that the Court now regards separa-
tion-of-powers considerations as inseparable
from the constitutional componeni of standing
analvsss, consists ot explicil statements by the
Couri, rather than inferences trom stalements
the Court did not make because there was no
need to make them. Therefore, even if Riegle
was a )ustifiable departure from this court's
established standing analysis, which 1 do nos
believe, there 1s no warrant whaisoever for
adhening to that departure in the wake of the
invalidation ot the prenuse on which 1t rested.

)\

ate or not to appropriate funds for specific
CIA programs by virtue of the statute per-
mitting the Agency to account for its ex-
penditures “solely on the certificate of the
Director.” 50 U.S.C. § 403j(b). A similar
analysis would apply to Reservists and Val-
ley Forge. The concession that there are
constitutional questions that cannot be liti-
gated because of standing requirements is,
therefore, an additional proof that there is
no congressional or governmental standing.

The limits that standing places upon judi-
cial power do not mean that many impor-
tant questions of constitutional power will
forever escape judicial scrutiny. Many of
the constitutional issues that congressional
or other governmental plaintiffs could be
expected to litigate would in time come
before the courts in suits brought by pri-
vate plaintiffs who had suffered a direct
and cognizable injury. That is entirely ap-
propriate, and it belies the argument that
this court's governmental standing doctrine
is necessary lo preserve our basic consttu-
tional arrangements.

At bottom, equitable discretion is a law-
less doctrine that is the antithesis of the
“principled decisionmaking” that was in-
voked to justify its manufacture. A dac-
trine of remedial discretion more than
“suggests the sort of rudderless adjudica-
tion that courts strive to avoid,” Vander
Jagt, 699 F.2d at 1175—it is rudderless
adjudication. A sampling of the cases in
which this doetrine has been invoked makes
that guite clear. For example, in Riegle
the court suggested that the equitable dis-
cretion doctrine should apply only to con-
gressional plaintiffs, not to private plain-
tiffs. 656 F.2d at 881. Indeed, the Riegle
court said that the fact that a private plain-
tiff would have standing to sue would
weigh against hearing the congressional
plaintiff on the merits, because under those
circumstances the unconstitutional action
or statute would not go unreviewed. Id
in Vanrder Jagt, a group of congressmen
sued their fellow legislators, and they sued
both as congressmen and as individual vot-
ers—that is, as private plaintiffs. 699 F.2d
at 1167 n. 1. The court held that the
plaintiffs had sianding both as congress-
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men and ¢s voters. [d. at 1168,
Nonetheless, the court dismissec

claims because *'this case raises separation-
of-powers concerns similar to Riegle’s.”
Id. at 1175. Had it followed Riegle, the
Vander Jagt court would have reached the
merits of the private plaintiffs’ claims—a
result | would have found even more objec-
tionable than what the court actually did,
see id. at 1183 n. 3 (Bork, J. concurring),
but one which wouid at least have had the
virtue of predictability. It is hardly an
argument in favor of remedial discretion
that whatever standards one panel fashions
the next is free o disregard on “equitable”
grounds. ’

Ultimately, the doctrine of equitable dis-
cretion makes cases turn on nothing more
than the sensitivity of a particular trio of
judges. One cannot, unfortunately, have
any solid grounds for supposing that these
aesthetic judgments, though subjective and
varying, will at least mark vut an irreduci-
ble realm of “startiing{] unattrac-
tivelness).” Vender Jagl, 699 F.2d at
1176. As the spectacle of public officials
suing other public officiais over abstract
constitutional questions becomes familiar,
the taint will wear off, and what seemed
unattractive will appear inevitable. Alex-
ander Pope’s dictum, though grown trite, is
too apt to ignore: “Vice is a monster of so
frightful mien/As to be hated needs but to
be seen;/ Yet seen too oft, familiar with
her face,/We first endure, then pity, then
embrace.” An Essay on Man, Epistle U,
1. 217. The combination of congressional
standing and equitable discretion will very
probably prove to have been but a way-sta-
tion to general, continual, and intrusive ju-
dicial superintendence of the other institu-
tions in which the Framers chose to place
the business of governing.

V.

The majonty maintains that its holding
that appellants have standing is supported
by decisions of the Supreme Court and
required by binding precedent in this cir-
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cuit. Neither of those clains Withstands
analysis.

A.

The principal Supreme Court decisions
the majority deploys in support of its posi-
tion are Coleman v. Miller, 307 U.S. 433,
59 S.Ct. 972, 83 L.Ed. 1385 (1939); United
States v. ICC, 337 U.S. 426, 69 S.Ct. 1410,
93 L.Ed. 1451 (194Y); Chapman v. FPC,
345 US. 153, 713 S.Ct. 609, Y7 L.Ed. 918
(1953), NViron v. Adwministrator of Gener-
al Services, 433 U.S. 425, 97 S.Ct. 2777, 53
L.Ed.2d 867 (1977}, and INS v. Chadha,
462 U.S. 919, 103 S.CL. 2764, 77 L.Ed.2d 317
(1983).  An mspecuion of these cases, how-
ever, reveals that they do not support the
revolutionary proposition for which they
are conscripted.

The majority states that Coleman v. Mil-
“ler, 307 U.S. 433, 59 S.CL 972, 83 L.Ed.
1385 (1939), proves that “a claim that
is founded on a specific and concrete
harm to [lawmaking] powers” is “judicially
cognizable.” Maj. op. at 28. Coleman
proves nothing of the kind. But the
case is not merely inapposite to the point
for which the majority cites it. In fact, the
Supreme Court’s reasoning affirmatively
demonstrates that the majority is wrong
and that the appellants before us have no
standing to maintain this action.

In Coleman, a group of Kunsas State
Senators who had voted to reject a pro-
posed amendment to the federal Cynstitu-

18. The majonty offers a ditferent basis for dis-
tinguishing between Leser and Fairchild—ihe
fact that the planutf in Leser was a citizen of
Maryland, which bad refused to extend sutfrage
10 women, while the named plawudf a Ffair-
child was a ciuzen ot New York, which had
armended its constitution 10 grant women suf-
Irage. See maj. op. at 28 n. 15. The majority
finds this difference a “more plausible basis tor
distinguishing the 1wo cases,” but that would be
irrelevant even if it were true. The question is
not how we would distinguish those cases, hut
how the Col Coun d guished themn, and
it is clear thai the basis offered by Chicf Justice
Hughes was that in Leser the ciizen's sust was
commenced 10 state court and alowed to go
forward under the laws of the state, whereas 1in
Faurchuld the suit was brought 1n tederal count.
Indeed, the thiet Justice niwde no mention
whatsoever ot the tact thit the only named

tion challenged in the state courts the va-
lidity of the Lieutenant Governor's tie-
breaking vote in favor of ratification. 307
US. at 436, 59 S.Ct. at 974. The Supreme
Court found that they had standing, upon a
grant of certiorari, to contest the merits of
an adverse decision by the Kansas Su-
preme Court. But Chief Justice Hughes'
opinion for the majority made it clear that
the Court accorded standing to obtain re-
view of a federal constitutional question
only because there existed a legal interest
accepted as sufficient for standing by the
highest state court. Thus, the opinion held
that the state senators had “an interest in
the controversy which, treated by the state
court as a basis for entertaining and
deciding the federal gyuestions, is suffi-
cient to give the Court jurisdiction to re-
view that decision.” [Id, at 446, 59 S.Ct. at
978 (emphasis added).

The critical importance of state court
standing to obtain federal constitutional re-
view was made even clearer by the distine-
tion the Chief Justice drew between Leser
v. Garnett, 258 US. 130, 42 S.Ct. 217, 66
L.Ed. 506 (1922), and Fairchild v. Hughes,
258 US. 126, 42 S.Ct. 274, 66 L.Ed. 499
(1922).  Both cases involved suits by citi-
zens to have the nineteenth amendment
declared not a part of the Constitution.
The only difference between the cases rele-
vant to the standing issue was that Leser
was brought in the Maryland courts and
Fuirchild was brought in a federal court.*s

plainuff in Fairchild was a citizen of New York.
He descnbed Fairchild as simply “"a suit by
citizens of the United States,” 307 U.5, at 440, 59
S.Ce. at 976,

The majority concludes that the Coleman
Caurt shared its novel ratonale tor distinguish-
ing Leser trom fairchild, because the Coun said
that “(tJhe interest of the plainiiffs in Leser v.
Garnett as merely qualified voters at general
elections 1s certainly much less impressive than
the interest of the twenty senators in the instant
case.” 307 US. wr 441, 59 S.C1. at 976. The
quoted language implies, at most, only that the
Colerman Coun was unwilling 10 take the posi-
uon that 1n any case in which a state coun
deterinined thar the plamnutfs had standing, no
natter how remaote, abstract, ur generalized the
plamuifs’ grievance might be, the Supreme
Court wouid be bound to review the sfate
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As the Chief Justice pointed out, the Su-
preme Court on the same day in opinions
written by the Jame Justice (Brandeis, J.)
took jurisdiction over the Maryland case,
stating that the laws of Maryland authoriz-
ed the suit, but held that the federal court
was without jurisdiction because plaintiffs,
having only a general interest in govern-
ment according to law, an interest pos-
sessed by every citizen, had no standing.
307 U.S. at 440, 59 S.Ct. at Y76.

Justice Frankfurter wrote separately for
himself and three other Justices to deny
that the plaintiffs in Coleman had stand-
ing. Frankfurter clearly thought that a
legislator's interest in his official powers
could not confer standing in federal courts
because such interests were not “matters
of ‘private damage."” 307 US. at 470, 59
S.Ct. at Y89. He expressly disagreed with
the idea that standing under Kansas law
could confer standing in the United States
Supreme Court. See id. at 4165-66, HY 5.Ct.
at 987. He thus rejected the distinction
made by Leser and Fairchild and adupted
by Chief Justice Hughes in Coleman.'t
The Court majority's adoption of that dis-
tinction shows not only that Coleman's
finding of standing is confined to cases
where states recognize standing in their

court’s decision 1f i1 fell within the Court’s siatu-
tory jurisdichon. That does not alter the fact
that the Coleman Coun perceived the imerest of
the Kansas legislators as of a type that would
not give them standing to bring suit in federal
court.

16. I may be that Coleman drew the distnchon
it did, and thus allowed review of a clanm heard
in a state court under state standing rules muore
permissive than federal standing rules, because
to deny review 1n such cases would leave n
place a body of siate court interpretations of the
federal Constitution that the Supreme Coun
could never pass upon. The result mught be
federal constitutional law that differed from
state to state. The problem of erroncous or
differing state court interpretations of the Unit-
cd Siates Constitution and laws can be avoided
only if the Supreme Court accepts the state's
basis of standing as sufficient lor review or it it
requires state courts (0 apply federal standing
rules 1n urder to enterntain suits based on tederal
law.

Doremus v. Board of Educanion, 342 U5, 429,
72 S.Ct. 394, 96 L.Ed. 475 (1952), can be 1ead as

own courts but demonstrates also that the
same plaintiffs would not have standing in
a federal court. AN nine Justices in Cole-
man agreed to the latter proposition. The
case before us was brought in a federal
court. Coleman proves, therefore, that
the plaintiffs here have no standing. It is,
to say the least, distinctly peculiar that the
majority cites the case for its own contrary
conclusion.

The majority draws from United States
v. /CC the proposition that courts may not
avoid justiciable controversies “simply be-
cause one or both parties are coordinate
branches of the government.” Maj. op. at
27, In whatever limited sense this state-
ment may be true, it has no application
where the only alleged basis for the plain-
tiff’s standing 18 its powers as one of the
contending branches, and hence the suate-
ment 15 not relevant to the present case.
This 15 a surt in which the standing of
appellants rests exclusively on an alleged
impaiwrment of their respective governmen-
tal powers. United States v. ICC was not
that at all. Though the government was
appealing an order of the ICC, its real
vpponents were rairoads from which it
sought reparations in its proprietary, not
its governinental, capucity. 337 US. at

adopting the laner course. In Dorernws, the
Court charactenzed the state court’s opinion as
“advisory” and dismissed the appeal (from a
declaratory judgment that a siaie statute was
constitutional) on the grounds that “because our
own jurisdicion 1s cast in terms of ‘case or
controversy,” we cannot accept as the basis for
review, nor das the basis for conclusive disposi-
non of an vsue of federal law withour review,
any procedure which does not constitute such.”
342 US. at 434, 72 SCr. at 397 (emphases add-
ed). The emphasized language suggests that the
Court might have vacated a state count judg-
ment emoining enforcement of the statute, but
that the Court would simply disrmss an appeal
froim a state court judgment upholding the chal-
lenged staiute tas the Doremus Court in fact
did). If Doremus means that the Supreme
Count has adopred this approach as one of gen:
eral applicabtluy, it would lolluw that there 1
yet another reason why Colernan lends no sup-
port 1o the majorny's positon: even Colerman's
narrow holding would then no longer be good
law becsuse that holdimg cxpressty sests on the
state court’s decimon that the state senators had
sianding v sue under state law.
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428, 69 S.Ct. at 1412. Thus the govern-
ment’s standing did not rest on impairment
of governmental powers. As the Court
said, “[t]he basic question is whether rail-
roads have illegally exacted sums of money
from the United States.” /4 at 430, 69
S.Ct. at 1413. Moreover, because the rail-
roads were present as “the real parties in
interest,” id. at 432, 69 S.Ct. at 1414, the
situation in United States v. ICC was es-
sentially the same as when the United
States petitions for a writ of mandamus
directed to a district court. Despite the
district judge’s name on the petition, the
real adversary is the party on the other
side of the litigation. It is not an action by
the Executive Branch against part of the
Judicial Branch to determine their respec-
tive governmental powers. So, teo, United
States v. ICC was not a suit by the Execu-
tive Branch against an independent agency
over their respective governmental powers.

Furthermore, because the ICC is an inde-
pendent agency, the President had no pow-
er to terminate the controversy by ordering
the ICC to reverse its decision denying the
government money damages. See infra
at pp. 65-46. That fact constitutes an
additional reason for the Court's conclusion
{which the Court rested on the presence of
a dispute between the government and the
railroads, see 337 U.S. at 430-31, 69 S.Ct. at
1413) that “the established principle that a
person cannot create a justiciable contro-
versy against himself has ne application
here.” [Id. at 431, 69 S.Ct. at 1413. [t also
suggests that the government's standing
might not have been sustiined by the
Court but for the 1CC’s status as an inde-
pendent agency.

In Chapman, which the majority con-
strues as allowing standing based on in-
fringement of governmental powers, see
maj. op. at 25, the Secretary of the Interi-

- or and an association of rural electric coo-
peratives challenged the FPC's issuance of
a license 0 a power company to build a

7. histiee Dogthas paned m dissent iy Justice
Blach g Claet Tastaoe Linson, presinted ot that
the Koanone Kapids site was w paat of the pablic
domain fecsuse U the Koanohe 1s g tas igable

hydroelectric station at a site that Con-
gress allegedly “reserved ... for public
development and so has placed . .. beyond
the licensing power of the Federal Power
Commission.” 345 U.S. at 156, 73 S.Ct. at
612. The Secretary claimed that both his
general duties relating to conservation of
water resources and his “specific interest”
in fulfilling his statutory duty to market
public hydroelectric puwer were “adversely
affected by the Commission’s order.” /d.
The Court neither endorsed nor repudiated
that argument. -Its entire discussion of
standing reads as follows:
We hold that petitioners have standing.
Differences of view, however, preciude a
single opinion of the Court as to both
petitioners. It would not further clarifi-
cation of this complicated specialty of
federal jurisdiction, the selution of whose
problems is in any event more or lesa
determined by the specific circumstances
of individual situations, to set eut the
divergent grounds in support of standing
in these cases.
Id.

It is hard to imagine a holding more
confined to its facts—for the Court sup
plied no rationale for its decision. But, to
begin with, we may observe that in Chap-
man there were private parties on both
sides of the dispute, the une defending its
right to the license it had been granted by
the Commission, the other claiming that its
right to a preference in sales of surplus
power by the Secretary had been impaired.
Since the court held that the electric coo-
peratives had been aggrieved, within the
meaning of 16 U.S.C. % 8252, by the Com-
mission’s action, its parallel holding as w
the Secretary, who had been allowed to
intervene in administrative proceedings be-
fore the Commission, see United States v.
FPC, 191 F.2d 796, 799 (4th Cir.1951), was
not strictly necessary to decide the merits.

Furthermore, because the site was clear-
ly within the puldic domain," the Court

stream aver which Cougress has plenary power.
(2) the water power mberenmt m o navigable
streant belungs 1o the tederal government, and
(3} the dam wites on u navigable stream are

I

|
|
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may have agreed with the lower court that
“the United States, representing the people
of the country, may have an interest in the
construction of a power project,” United
States v. FPC, 191 F.2d at 800, white dis-
agreeing with the lower court's contention
that that fact ‘‘does net confer upon the
Secretary of the Interior any authority to
go into court for its protection.” Jfd. That
would make Chapman an instance in
which the Secretary was allowed to sue on
behalf of the United States over the federal
proprietary interest in a site within the
public domain. In this connection, it is
striking that the lower court in Chapman
read United States v. ICC as “hold[ing]
merely that suit by the United Stales to
protect its interests is not precluded merely
because the suit must be brought against a
governmental agency. Nothing is said to
indicate that an officer of the government
may go into court against such agency to
protect the public’s interest with respect to
a matter as to which he is charged with no
duty or responsibility.” Jd. Thus, Chap-
man may have turned simply on whether
or not the Secretary was in fact charged
with the duty of representing the United
States’ property interest in such matters—
in which event, it is clear that had the
Secretary not been a proper party, the So-
licitor General would have been. As in
United States v. ICC, then, standing was
in all likelihood based on the government’'s
proprietary interests rather than on in-
fringement of the Secrelary’s governmen-
tal powers.

That suit by some member of the execu-
tive branch was appropriate is also clear,
because Chapman involved neither an in-
ter- nor intra-branch dispute. The FPC
was created as an independent agency.
See 16 U.S.C. § 792 (1982) {Commissioners

public property even it the title to the streambed

is in private hands. 345 U.S. a1 176, 73 S.C1. w0

621. Sustice Douglas thought that the pubhc

nature of the site suggested. on the ments, that

Congress had not intended 10 authorize private

development.  See id. at 177, 73 S.Ci. at 622.

The Court mapority disagreed, not on the

grounds that the site was nal in the public

domain, but because 1t viewed the pertinent
legislaon as “a legnlabive linding that the pro-

appointed by President by and e
advice of the Senate for terms of five
years); see also 44 U.S.C. § 3502(10) (1982)
(listing the Federal Energy Regulatory
Commission (the successor o the FPC) as
an “independent regulatory agency”).
Among other things, that means that the
Commissioners are “officer{s] who occupy
no place in the executive department and
who exercisé] | no part of the executive
power vested by the Constitution in the
President”  Humphrey's Ezxecutor wv.
United States, 295 U.S. 602, 628, 55 S.Ct.
869, 874, 79 L..Ed. 1611 (1935). The dispute
in Chapman, then, wag a dispute between
the Executive Branch and an agency out-
side the Executive Branch. That agency
was a creature of Congress, charged with
substantial independent responsibility and
given substantial delegated powers, but not
itself a coordinate branch. A solution to
the dispute was not within the legal control
of the President. For although no statute
expressly denies that a Federal Power
Commissioner can be removed by the Presi-
dent without cause, it is clear from the
regulatory and adjudicative functions of
the Commission that, as in Weiner v. Unit-
ed States, 357 U.S. 349, 356, 78 S.Ct. 1275,
1279, 2 L.Ed.2d 1377 (1958), “we are com-
pelled to conclude that no such power is
given to the President directly by the Con-
stitution, and none is impliedly conferred
upon him by statute simply because Con-
gress said nothing about it.”” Since, under
the rationale of Humphrey's Executor, the
President could not order the Commission
to comply with the Executive Branch's
view of the public interest, a suit by the
government in its proprietary capacity was
the necessary means of resolving the dis-
pute, and was clearly allowable under
U'ruted States v. ICC.

posed projects, no matter by whom they may be
busli. are desuable and consisient with the con-
gressional standards for the ordered develop-
ment of the Nation's waler resources.” Jd. at
16). 73 S.Ct. at 615, It »s clear, then, that the
Secretary was n substance alleging that nights
aver pri;pcrly m the public domain had, by the
achion ul the Comnusstun, unproperly been vest-
ed 1n private hands.
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It may be, then, that the fact that the
Executive's dispute was with an indepen-
dent agency was regarded by some Jus-
tices as sufficient to confer standing. It
may be that some Justices were persuaded
by the presence of a private party claiming
a property right that the Secretary wished
to extinguish. In this respect, too, Chap-
man parallels United States v. ICC. We
cannot know the rationales of the various
Justices, but there is certainly no basis for
using an unexplained case as the reason
for creating a general rule of standing for
all branches and members of branches to
assert their legal rights dircctly against
one another when it is clear that such a
general rule is contrary to article 11{ and
Supreme Court precedent.

The majonity clums that Nicon v Ad-
mnistrator of General Serinces, 133 U.S.
425, 439, 97 S.Cu 2777, 2748, 53 L.Ed.2d
867 (1977), “indicayfes] that {an) incumbent
President would 'be heard to assert’ la]
claim that {a statute] unconstitutionally
impinges upon the autonomy of the Execu-
tive Branch. Maj. op. at 25. The ma-
jonty supposes that this means the Presi-
dent would have standing to sue because
his governmental powers had been invaded
without any other injury. That is an aston-
ishing inference to draw from a decision
that hus absolutely nothing to do with gov-
ernmental standing and dves not in any
way suggest that the President could sue
Congress ur one of his uwn subordinates in
the Executive Branch to defend his consti-
tutional powers.

Former President Nixon's standing to
challenge the constitutionality of the Presi-
dential Recordings and Materials Preserva-
tion Act rested upon his alegauon that the
statute disposed of materials that were his
personal property. 433 U.S. at 431, 435-36,
97 S.Ct. av 2784, 2786. He raised the con-
stitutional prerogatives of the presidency
not as a basis for standing but as grounds
of substantive law that invalidated the Act.
The situauon was no different than when
any private plamtiff who has standing be-
cause of 4 threat o bus property advances
a vonstitntionid cantentun on the tmerits of

the d joce

The majority has apparently misinte:
preted the Court’s rejection of an argument
that the former President could not rely
upon rights pertaining to an incumbent
President. This was a jus tertii argument
—that, for prudential reasons, the federul
courts should not allow a plaintiff to chal-
lenge the constitutionality of a statute on
the grounds that it infringes the constitu-
tional rights of others. See generally Vul-
ley Forge, 454 U.S. at 474, 102 S.Ct. at 75y
Singleton v. Wulff, 128 U.S. 106, 113-14.
96 S.Ct. 2868, 2873-74, 49 L.Ed.2d x26
(1976). Thus, the passupge the majority
cites from Niron v. Administrator states
only: “We reject the argument that only wn
incumbent President may assert such
claims [of separation of powers and the
presidential privilege of confidentiality } sl
hold that appellant, as a former President,
may also be heard to assert them.” 433
US. at 439, 97 S.Ct. at 2788. 1t is far
fetched enough to infer from this that the
Court was saying an incumbent President
could sue Congress directly, but the infer
ence disappears without a trace when it is
realized that this was a jus tertii discus-
sion and that the Court was not even re-
motely concerned with an impingement on
the autonomy of the Executive Branch as a
basis for standing. Nixon v. Administru-
tor lends the majority no support whatev
er.

The majority also makes the untenable
claim that INS v Chedha indicates that
Congress has a judicially eognizable intur-
estin vindicating its constitutional powers.
In Chadha, the INS, the executive agency
charged with enforcng the immmgration
laws, agreed with Chadha that the legisls-
tive veto authorized by section 244(e)2) of
the Immigration and Nationality Aect, 8
U.S.C. 8 1254(cH2) (1982), was uneonstitu-
tional. 103 S.Ct ut 2772, Agreeing that
under these circumstances the court of ap-
peals had rightly allowed both Houses of
Congress to intervene, the Court said: “We
have long held that Congress is the proper
party to defend the validity of a statui
when an apeney of sovernment, as a de
tendant carged wunl cntoremg the statute

S——
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agrees with plaintiffs that the statute is
inapplicable or unconstitutional.  See
Cheng Fan Kwok v. INS, [392 U.S. 206],
210 n. 9 [88 S.Ct. 1970, 1973 n. 9, 20
L.Ed.2d 1037 [(1968) ], United States v.
Lovett, 328 US. 303 [66 S.Ct. 1073, 90
L.Ed. 1252] (1946).” 103 S.Ct. at 2778
There was, in Chadha as in the cases the
Court cited, an aggrieved individual who
sought relief that ran only against the Ex-
ecutive Branch: that satisfied the injury-in-
fact, causation, and redressability require-
ments of article IIl. Indeed, the Court
specifically held that “prior to Congress’
intervention, there was adequate Art. Il
adverseness even though the only parties
were the INS and Chadha.” /d. Although
the INS agreed that the statute requiring it
to deport Chadha was unconstitutional, hut
for the court of appeals’ ruling to that
effect, the INS would have deported Cha-
dha. Id. Congress, though nommally a
party, was in reality much more in the
position of an amicus curiae. No judg-
ment could be entered agamst Congress,
whose position as an intervenor differed
from status as an amicus only in the ability
to petition for certiorari. Congress' inter-
vention, in other words, merely heightened
the “conerete adverseness’ of what was
already a case-orcontroversy. It is a far
ery from that carefully limited holding to
saying that Congress suffers a judicially
cognizable injury when its lawmaking pow-
ers are infringed. See maj. up. at 8.

The foregoing analysis demonstrates, |
think, that the cases relied upon by the
majority lend it no support and that some
of them show its positions to be wrong.
But if a construction seemingly favorable
to the majority’s doctrine of general gov-
ernmental standing could somehow be tor-
tured out of one of these or some other
cases, those decisions would remain anoma-
lies and exceptions that should not be used
to construct general doctrine. If we begin
to generalize from aberrations, taking as
our model the abnormal, we will ultimutely
produce not a natural but a deformed
thing, a doetrine that is not Jekyil but
Hyde; and that is what 15 bemg buil

this circuit, a constitution. sustrosity.
Constitutional doctrine should continually
be checked not just against words in prior
opinions but against basic constitutional
philosophy. When that is done it becomes
plain, as 1 have already shown, that the
doctrine of congressional, and hence of
governmental, standing has no legitimate
place in our jurisprudence.

B.

It is also not the case that binding prece-
dent in this circuit requires us to hold that
appellants have standing. The wmajority
rests this conclusion on Kennedy v. Samp-
son, 511 F.2d 490 (D.C.Cir,1974), and
Moore v, U/S. House of Representatives,
743 F.2d W6 (D.C.Cir.1984), cert. denied,
— U.8. —, 105 8.Ct. 779, 83 L.Ed.2d 775
(198H).  See maj. op. at 25 26 n. 13.
That, | think, wiil clearly not do. In Ken-
nedy, this court held that a senator had
standing to challenge the legality of an
intrasession pocket veto because the veto
nullificd his vote on the bill to which it
applicd  In reaching that holding, the Ken-
nedy court nowhere addressed the separa-
tion-of-powers considerations that pervade
the standing inquiry as articulated and ap-
plied in subsequent Supreme Court cases,
notably Valley Forge and Allen v. Wright.
The Kennedy Court's discussion of article
[I1 standing turned exclusively on a party's
fitness to litigate and did not depend on
separation-of-powers considerations. 511
F.2d at 433. That view of standing had
been endorsed by the Supreme Court a few
years before Kennedy was decided. See
Flust v. Cohen, 392 U.S. 83, 10001, 88
S.Ct 1942, 1952-53, 20 L.Ed.2d 447 (1968).
But Flast’s view of standing has proved to
be an aberration, for divorcing standing
from separation-of-powers considerations
inexorably leads to successive accretions o
the power of the federal judiciary, a result
the Framers certainly did not intend. Val-
ley Forge awd Allen v. Wright demonsurate
that the Court, reversing the course it took
in Flast, has restored separation-of-powers
considerations as the eentral premise of the
constitutional standing requirement.
These recent Supreme Court decisions are
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flatly inconsistent with the method of ana-
lyzing the standing of congressional plain-
tiffs the Kennedy court employed. At a
minimum, therefore, we are bound to aban-
don Kennedy's rationale, and any reaffir-
mation of Kennedy, to be valid, must rest
on a different standing analysis.

In view of the virtual identity, for pur-
poses of standing analysis, between Ken-
nedy and the litigation now before us, an
effort to supply an alternative basis for
Kennedy's result is essential if Kennedy is
to continue to be regarded as binding
precedent.'® Indeed, because none of this
court's congressional standing cases, in-
cluding Moore, rests on the premise that
separation-nf-powers considerations must
inform the article [l standing inquiry,

18. Concurnng in Vander Jugt, 0699 ¥.2d a1 1177,
1 suggested that we adhere 1o the “distinction
between diminution of a tegislaror's influence
and nullificavon of his vote,” 699 F.2d a1 1180,
which the en banc court had adopied in Gold-
water v. Carter, 617 F.2d 697 (D.C.Cir.), judy-
ment vacated on other grounds, 444 U.S. 996,
100 5.Ct. 533, 62 L..Ed.2d 428 (1979). Under the
Goldwater test, congsessional plainut{s have
standing only if “the alleged dimmunion in con-
gressional ifluence . amount(s] to a disen-
franchisement, a complete nullification or with-
drawal of a voung opportumity.” 617 F.2d at
702. By contrast, the position adopted by the
panel opimon in Vander Jagt treats any substan-
tual dinnnation of a legislator’s intluence on the
legislative process as a judicially cogmazable
grievance. Vander Jagi, 699 §.2d at 1168; see
also Riegle, 656 I°'.2d ar 880. Upon lurther re-
flection, 1t seems 10 me that not even the Gold-
water “nullification” test s adequate to the
standing imgquirv.  When the interest sought 10
be asserted s one ol governinental power, there
can be no congressional standing, however con-
fined.

To begin with, it 15 impossible to Nind i the
struciure ot the Constitution a hnned dottiine
of congressional standing.  The lustory and
structure of the Constiution rule vut the poss-
bility thai the Framers intended article 1T juris-
diction 10 extend 10 1ntra-branch or inter branch
disputes over intnngement ol oflicial powers.
Thar being so, there > no room 1o argue—aor
any suggestion i the text of the Constitution—
that they mended 16 wngic out the nullification
of a legstatons vore tor speaat trestment Fhe
ultnnate question ¢ whether the protvisions in
LU T L P L T T N RN R ITITTR Y
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. . . e I
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those cases cannot possibly be binding
precedent.'®

Although the majority views Kennedy
and Moore as binding precedent, it offers
no real defense of the standing analysis
employed in those cases, or of the equitahle
discretion doctrine itself. Instead, the ma-
jority suggests that it need not consider the
doctrine of equitable discretion here be-
cause that doctrine applies only to “actions
by individual congressmen whose real
grievance consists of their having failed to
persuade their fellow legislators of ther
point of view, and who seek the court’s it
in overturning the results of the legisiative
process.” Maj. op. at 28.

Thus the court now holds, for the first
time, that Congress, or either of its Hous-

opinion, that is unqueslionably not what the
Framers intended. As | have shown in Part |, of
therr intenbons are 10 be overndden in the
name of vindicating constitutional grants of
governmental power, they must be overridden
wherever the Conssitution or other law makes
such a grant. The results of that rationale, as 1
have shown in Parts 1l and I, are incompatible
with binding Supreme Court precedent on the
subject of standing. The conclusion must be
that even the Goldwaier test allows us a jurisdic.
tion and a power that article 11l forbsds.

19. The pancls in Riegle and Vander Jagt explicu-
ly refused to consuder separation-of powers im-
plications in connection with the standing in-
quiry. See Riegle, 656 I'.2d a1 880; Vander Jay,
699 F.2d at 1170 & n. 5. In Harmington v. Bush,
553 F.2d 190 (D.C.Ci1.1977), the cvurnt did suy
gest that separanon-ui-powers issues should
play some role in uts standing inquiry, td. at 215,
but it also stated that "we do not rest vur demal
of standing on these separanon of powers
grounds.” Id  The opmion tor the en banc
court wn Goldwater, 67 F.2d 697, at most as-
signed only this suppartive, nondispusiive
weight 10 separation-uf-powers counsidesations.
In Aoore, the pancl vpinion acknowledged tha
Valley Forge “renforces the principle that where
separatiun-of-powers concerns are present, the
plamuifs alleged injury must be specific and
cogmezable 1 order 10 give rise 10 standing.”
733 F.2d a1 951 (fooinote omitted). But there
was no discussion whatsoever of whether im-
pawment of a legistator's othicial powers could
be reated wy udically Gognzable inpury with
cutl aolatiog that ponciple The panel con

lontedd aseil b ahe taie assernon that frjhe

et attepad by appolanas hete oy [ooan mitee
ot preatiney dontitied by the Comsuiubion
1N
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es, has standing to sue the President for
allegedly infringing its lawmaking powers,
and that even the limited prudential role
that the equitable discretion doctrine as-
signs to separation-of-powers considera-
tions is inapplicable in such cases. That is
tantamount to adopting a per se rule that
Congress has standing to sue the President
whenever it plausibly alleges an actual im-
pairment of its lawmaking powers.- But if
Congress may sue under these circum-
stances, it should follow that a congression-
al plaintiff may sue whenever he plausibly
alleges an actual impairment of his law-
making powers. The harm, in each case, is
of the same kind—an injury to lawmaking
powers. Kennedy stated in dictum that
the injury suffered by Congress was “di-
rect,” while the injury suffered by an indi-
vidual member of Congress was '“deriva-
tive” and "indirect.” 511 F.2d at 435, 136.
But that distinction has consistently been
treated as immaterial in this court’s con-
gressional standing cases, and the majority
does not purport to rely on it now. That is
quite understandable, for once impairment
of governmental powers is deemed suffi-
cient to confer standing it is obvious that
an individual member of Congress suffers
immediately rather than remotely, as those
concepts are employed in the causation
branch of the article I standing inquiry.
Moreover, the harm to an individual legisla-
tor is much greater, for his ability to en-
gage in political struggle with the Presi-
dent is far less than the ability of an entire
House or of the entire Congress. The ma-
jority, if it applied the rationale for its per
se rule consistently, would therefore aban-
don the equitable discretion doctrine alto-
gether.

Instead, the majority confines that doc-
trine to cases in which the court believes
that congressional plaintiffs are not at-
tempting to “overturnf ] the resuits of the
legislative process.” Maj. op. av 28. The
legislutive process, of course, is implicily
and quite arbitrarily defined as a process
thut ends when “Congress has passed an
Act.” May op. at 28, That was far from
obvious to the Framers, who debated at
some length whether the veto improperly

gave the Executive a share in legislative
power. See, eqg, 2 M. Farrand, The
Records of the Federal Convention of
1787, at 13-80 (st ed. 1911). Thus, The
Federalist had to defend the President's
qualified veto power against the charge
that it violated the principle of separation
of powers. That defense took the form,
not of denial that the veto power was a’
legislative power, but of an argument that
separation of ['aowers was not an absolutist
principle, but one Which was “‘entirely com-
patible with a partial intermixture of those
departments for speecial purposes, preserv-
ing them, in the main, distinet and uncon-
nected.” The Federalist No. 66, at 445,
446 (A. Hamilton) (J. Cooke ed. 1961) (ap-
plying this reasuning (o the Senate’s power
to try impeachments and to the President's
veto power). See also & M. Farrand, su-
pra, at 15 (remarks of Gerry) (arguing
against the Councl of Revision on the
grounds that “[ijt was making the Exposi-
tors of the Laws [the Judiciary), the Legis-
lators which ought never to be done”); id.
{remarks of Gouverneur Morris) (respond-
ing to Gerry with the observation that “‘the
Judges in England had a great share in ye
Legislation™). Would the majority contend
that the Vice-President's tie-breaking vote
is not part of the legislative process? Of
course, if the aiternative definition of the
legislative process as including the veto
(and, on the same reasoning, the pocket
veto) were aceepted, it would follow, on the
majority's own reasoning, that neither Con-
gress nor the congressional plamuffs huve
standing to bring this acuon, for they
would, on that definition, be attempting to
overturn the results of the legislative pro-
cess.

Apart from that, the majonity offers no
explanation of why a legislator who has
“failed to persuade [his] fellow legislators”
1o enact 4 bill should be treated differently
from a legislator who has failed to per-
suade them to reenact the bill to which the
“pocket veto” had been applied. If “'the
principle that a legislator must lack collegr-
al or in-house’ remedies hetore this court
wil confer standing,” Riegle, 656 F.2d at
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879, is, as the majority appears to think,
the sole basis for the equitable discretion
doctrine, and if that principle is applied
consistently, then the equitable discretion
doctrine must be applied to the congres-
sional plaintiffs in the suit before us today.
That being true, the doctrine of equitable
discretion should have barred the suit by
Senator Kennedy in Kennedy v. Sampson:
as the Riegle court pointed out, he "had
collegial remedies ...; Senator Kennedy’s
power to reintroduce the relevant legisla-
tion in the next session of Congress and to
vote thereon remained unimpaired.” 656
F.2d at 880. The principle, moreover,
would seem to apply even more strongly to
Congress itself—for Congress surely is in a
better position to reenact the vetoed bill
than is any congressional plaintiff. One
can therefore as easily derive from the
majority’s arguments the proposition that
neither Congress nor the congressional
plaintiffs are properly before us as the
proposition that each is properly before us.
That is a fitting commentary on the coher-
ence of this court’s governmental standing
doctrine.

The majority's position is also inconsist-
ent with the treatment of the equitable
discretion doctrine in Riegle, which first
invoked that doctrine. In Riegle, a panel

20. Ricgle explained the need to invoke the eq-
uitable discrenton ductnine in cases where fegis-
lative redress is available ua the grounds that in
disputes between a member of Congress and
“his fellow legislators,” “separation-of powers
concerns are most acute.” The reason Riegle
proposes for this clawn 15 that in such cases
“(iludges ace presented not with a chamce 10
mediate between the two political branches but
rather with the possibility ot thwarting Con-
gress's will by allowing a plunutf 1o circumvent
the processes of democranc decistonmaking.”
id. That distincuon is factitious. The “pro-
cesses of democrauc decisionmaking” are cir-
cumvented and the will of one of the political
branches thwarted when this court adjudicates
the lawmaking powers of Congress vis-a-vis the
President no less than when ot adjudicates the
lawmaking powers of a congressional plaintiff
vis-a-vis Congress. In eaither situation, what is
objectionable—for purposes of the standing is-
sue—is nol the gueston being adpidicated but
the tact that the planufl is allowed to sue on
the basis of an alleged impairment ot 1ts or his
lawmaking powers,

of this court said that *{wlhen a congres-
sional plaintiff brings a suit involving cir-
cumstances in which legislative redress is
not available or a private plaintiff would
likely not qualify for standing, the court
would be counseled under our [equitable
discretion] standard to hear the case.” 656
F.2d at 882.™ Thus, the Riegle court justi-
fied the result in Kennedy v. Sampson
(which it had already explained as a case in
which legislative redress was available) on
the grounds that in that case a private
party would not have had standing to chal-
lenge the pocket veto. See id. In this suit,
as in Kennedy, we have before us legisla-
tors who could obtain legislative redress.
If the majority were applying Riegle, it
would therefore dismiss the action by the
individual appellants in their capacity as
legislators, unless it determined that a sim-
ilar action could not be brought by a pri-
vate plaintiff. Since the legislators here
are also suing in their individual capacities,
there would seem no excuse for nol making
that determination. [f the majority be-
lieves that Riegle is no longer good law, it
should say so, in order that our district
courts may at least know what the law in
this circuit is—however uncomfortable it
may be to apply.?

21. In Melcher v. Federal Open Market Commit.
tee, C.A. No. 84-131S, now pending 1n the dis-
trict court, a United States Senator has brought
an action the disinct coust has characierized as
identical 10 Senator Riegle’s suit in Riegle.
Merm. order at 1| (Sept. 28, 1984). Relying on
Ricgle, the distrial court 1 Melcher has stayed
that action pending this court’s decision in Com-
mitiee for Monetarv Reform v. Board of Gover-
nors of the Federal Reserve System, C.A. Na.
83-1930, which will determine whether another
disinict court correct!v held thar "a graup of
over 800 plainuffs secktng the same relief thar
Senator Melcher seeks” lacked standing. Mem.
arder at 2.  As the distnct count in Melcher
explained, if this court holds that the private
plainnffs have standing, then Senator Meicher's
acuon should be dismissed under Riegle. If, on
the witicr hand, this court holds that the private
plainuifs lack standing, “then in light of- Riegle
and subsequent cases. a decision may have to be
made whether the 1insiant case should be decid-
ed on the ments or dismissed for separation of
powers reasons.” Mem. urder at 2-3 (footnote
omited).
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[t is clear, then, that neither Supreme
Court precedent nor binding precedent in
this circuit supports what the majority does
today.

VL

It is rather late in our history for courts
to rearrange fundamental constitutional
structures. But, even if one hypothesizes
that to be proper in some small class of
cases, and [ do not, nonetheless, shifts in
the constitutional relationships of the three
branches of government should be exam-
ined carefully to determine whether they
are legitimate. That, of course, depends on
whether these shifts represent the working
out of implications already inherent in real
constitutional principles or whether they
are mere innovations, reflecting perhaps no
more than the tendency of the judiciary,
not least of this court, to expand its author-
ity in a mood of omnicompetence. It seems
plain that the creation of congressional
{and hence of general gpovernmental) stand-
ing falls into the latter category.

The legitimacy, and thus the priceless
safeguards of the American tradition of
judicial review may decline precipitously if
such innovations are allowed to take hold.

[Wle risk a progressive impairment of

the effecuveness of the federal courts if

their limited resources are diverted in-
creasingly from their historic role to the
resolution of  public-interest  suits
brought by litigants who cannot distin-
guish themselves from all taxpayers or
all citizens. The irreplaceable value of
the power articulated by Mr. Chief Jus-
tice Marshall lies in the protection it has
afforded the constitutional rights and lib-
erties of individual citizens and minority
groups against oppressive or discrimina-
tory government action. It is this role,
not some amorphous general supervision
of the operations of government, that
has maintained publie estecmn for the fed-
eral courts and has permitted the peace-
ful coexistence of the countermajoritari-
an implications of judicial review and the
demoeratic  principles upon which our

Federal Government in the final analysis

rests.
United States v. Richardson, 418 U.S. 166,
192, 94 S.Ct. 2940, 2954, 41 L.Ed.2d 678
(1974) (Powell, J., concurring). Yet when
federal courts approach the brink of ‘‘gen-
eral supervision of the operations of
government,” as they do here, the eventual
outcome may be even more calamitous than
the loss of judicial protection of our liber-
ties. Gradually inured 10 a judiciary that
spreads its powers to ever more aspects of
governance, the peaple and their represent-
atives may come o accept courts that
usurp powers not given by the Constitu-
tion, courts that substitute their discretion
for that of the people’s representatives.
Perhaps this outcome is also the wmore like-
ly of the two because excesses such as this
court’s governmental standing rationale,
shrouded as they are in technical doctrine,
are not so visible as to excite alarm. This
case represents a drastic rearrangement of
constitutional structures, one that resuits
in an enormous and uncontroliable expan-
sion of judicial power. 1 have tried to
make that fact visible. There is not one
shred of support for what the majority has
done, not in the Constitution, in case law, in
logic, or in any proper conception of the
relationship of courts to democracy. |
have trnied to make that fact visible, too.

UNITED STATES of America
v.
Fred B. BLACK, JSr., Appeliant.
Nou. B5-5287.
United States Court of Appeals,
District of Columbia Circuit.
March 28, 1985.

I dissent.

Detfendunt, who was convicted of vari-
ous crnninal charges under one indietment,

e S
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SAN LUIS OBISPO MOTHERS FOR
PEACE, et al., Petitioners,

v.
UNITED STATES NUCLEAR REGULA-

TORY COMMISSION and United
States of America, Respondents,

Pacific Gas and Electric Company,
Intervenor. (Three Cases).

SAN LUIS OBISPO MOTHERS FOR
PEACE: Scenie Shoreline Preservation
Conference, Inc.; Eculogy Action Club;
Sandra Silver; (Gordon Silver; Eliza-
beth Apfelberg; and John J. Forster,
Petitioners,

Y.
UNITED STATES NUCLEAR REGULA-
TORY COMMISSION and United
States of America, Respondents,

Pacific Gas and Electrie
Cumpany, Intervenor.

George DEUKMEJIAN, Governor of the
State of Culifornia, Petitioner,
Y.
UNITED STATES NUCLEAR REGULA-
TORY COMMISSION and United
States of America, Respondents,

Pacific Gas und Electric
Company, Intervenor.
Nos. 31-2015, 83-1073, 84-1042,
B4=1410 and 31-2034.

United States Court of Appeals,
Distnct of Columbia Circuit.
Argued Oct. 3, 198D,
Decided Apnl 25, 1956,

oo v var Hysmars ot won
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for nuclear power plant. A panel of the
Court of Appeals, 751 F.2d 1287, afficined,
but the full court vacated in part and
granted rehearing en banc, 760 F.2d 1320.
The Court of Appeals, Bork, Circuit Judge,
held that: (1) NRC reguliation dealing with
emergency planning did not require Com-
mission to consider potential complicating
effects of edrthquakes on emergency re-
sponses in deciding whether w license nu-
clear power plant; (2) Commission did not
act capriciously or arbitranly in failing to
consider earthquakes; and (3) petitioners
were not entitled to supplement recosd
with transeripts of closed meeting of NRC.

Affirmed.

Mikva, Circuit Judge, filed opinion con-
curring in part and concurring in result in
part.

Wald, Circuit Judge, filed dissenting
opinion in which Spottswood . Rabinson,
111, Chief Judge, and J. Skeily Wright and
Ginsburg, Circuit Judges, concurred.

1. Administrative law and Procedure
=413
Courts are not at liberty 1o set aside an
agency’s interpretation of its own regula-
tions unless that interpretauon is plainly
inconsistent with language of regulations.

2. Administrative Law and Procedure
=413

Degree of deference due from courts
on an agency's nterpretation of its own
regulations i3 great; eourts need not find
that agency's construction is only possible
one, or even one that court would have
adopted in first instance.

3. Eleetricity &=¥8.5(2)

Nuclear Regulawry Commission regru-
laton deabng with emergeney slunpng dud
not require Contihesion o consader poten
Lol oinplcatings o (fects af cartiuakes on

Tt m At catedr st 3 he ey s
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emergency responses in deciding whether
to license a nuclear power plant,

4. Electricity &=8.5(2)

Nuclear Regulatory Commission's in-
terpretation of its emergency planning reg-
ulation, to not require it to consider poten-
tial complicating effects of earthquakes on
emergency responses in deciding whether
Lo license nuclear power plant, did not con-
tradict Atomic Energy Act. Atomic Ener-
£y Act of 1954, § 1 et seq., as amended, 42
U.S.C.A. § 2011 et seq.

5. Electricity ¢=8.5(2)

Nuclear Regulatory Commussion did
not act arbitranly and capriciously in ex-
cluding from nuclear power plant’s licens-
ing proceedings consideration of potential
complicating  effeets of varthquakes un
emergency planning.

6. Electricity ¢=8.5(2)

Petitioners objecting to licensing of nu-
clear power plant were not entitled to sup-
plement record with transcripts of closed
meeting of Nuclear Regulatory Commis-
sion, as judicial examination of those tran-
seripts would have represented an extraor-
dinary intrusion into the realm of the agen-
cy, and there was no showing of bad faith
or inmproper behavior, but only an assertion
that the transcnipts alone were sufficient ta
establish the requisite bad faith and im-
proper conduct.

Joel R. Reynolds for petitioners, San
Luis Obispo Mothers for Peace, et al. in
Nos. 84-1410, 81-2034, 81-2035, 83-1073
and 84-1042.

David S. Fleschaker entered an appear-
ance for petitioners in Nos. 81-2035, 83-
1073 and 84-1042.

flerbert H. Brown, Charles [ce Eisen
and Lawrence Coe Lanpher entered appear-
ances for petitioner in No. 31-2034.

William H. Briggs, Jr., Sol., Nuclear Reg-
ulaory Com'n, with whum Herzel HE.
Plaine. Gen. Counsel, K. Leo Slayne, Depuo-
ty Sul, Nuclear Kegulawrey Comn, Peter
R. Steenland, Jr., Jacques B Gebn, Attys.,
Dept. of Justiwe, Richard L. Black, Shetdon

L. Trubatch, E. Neil Jensen, Carole F. Ka-
gen, A. Laurence Ralph, and Lawrence J.
Chandler, Attys., Nuclear Regulatory Com-
mission were on the brief for respondents
in Nos. 84-1410, 81-20834, 81-2035, 83-1073
and 84-1042. .

Mark E. Chopko and Richard A. Parrish,
Attys., Nuclear Regulatory Commission en-
tered appearances for respondents in Nos.
81-2034, B1-2035 and 83-1073.

William T. C<')Ieman, Jr., with whom Aar-
on S. Bayer, Malcolm H. Furbush, Douglas
A. Oglesby, Joseph B. Knotts, Jr., Scott M.
DuBoff and Daniel F. Stenger were on the
brief for intervenor, Pacific Gas and Elee.
Cu. in Nos 84-1410, 81-2034, 81-2035, 83-
1073 and 84-1042.

F. Ronuald Laupheimer entered an ap-
pearuuce for intervenor in Nos. 81-2034
and ¥1-2035.

J. Michael McGarry, 111 entered an ap-
pearunce for intervenor in Nos. 81-2034
and 83-1073.

Barton Z. Cowan entered. an appearance
for amicus curiae, Atomic Industrial Fo-
rum, Inc., in No. 84-1410.

Peter B. Kelsey, Edward H. Comer and
Wiiliam L. Fank entered appearances for
amicus curiae, Edison Elect. Insutute, in
No. 34-1410.

Before ROBINSON, Chief Judge, and
WRIGHT, WALD, MIKVA, EDWARDS,
GINSBURG, BORK, SCALIA and STARR,
Circust Judges.

Opinion for the Court filed by Circuit
Judge BORK.

Concurring opinion filed by Circuit Judge
MIKVA, concurring in Parts | and 1] of
Circuit Judge BORK's opinion and in the
resuit reached by Part 1L

Dissenting opinion filed by Circuit Judye
WALD, in which Chief Judge SPOTTS-
WoOob W. ROBINSON Il and Circuit
Judges J. SKELLY, WRIGHT and GINS-.
BURG concus
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BORK, Circuit Judge:

This case presents two questions. The
first is whether the Nuclear Regulatory
Commission ("NRC” or “Commission”’), be-
fore isswing a license for the operation of
the Diablo Canyon Nuclear Power Plant, is
required to hold a hearing concerning the
potential complicating effects of an earth-
quake on responses to a sitnultaneous but
independently caused radiological accident
at the plant. The risk of thal happening is
calculated as being one in several tens of
millions. The second question is whether
this court should examine transeripts, not a
part of the record, of a closed meeting of
the Comnussion.

In San Luis Obispo Mothers for. Peace
v. NRC. 751 F.2d 1287 (D.CCir.1984), a
panel of this court affirmed a decision by
the NRC to allow 1ssuance of low power
and full power licenses for the Diablo Can-
yon plant. In so domng, the panel majority
considered and rejected petitioners’ claim
that the Commission improperly excluded
from licensing hearings specific considera-
tion of the potential complicaung effects of
an carthquake on planned emergency re-
spunses at the Diablo Canyon facility. The
same majority refused to examine the prof-
fered transeripts.  See id. at 1323-29.
Subsequently, the full court vacated a por-
tion of the original opinion and judgment
and granted rehearing en banc 10 consider
the questions more fully. See 760 F.2d
1320. We now affirm the Commission’s
decision.

L

Licensing procecdings for nuclear power
plants are typically long and complex and
the Diablo Canyon proceedings were no
exception. In this section, we set forth
only a skeletal lhistory of those proceed-
ngs, (aken largely from the panel opinion.
See 751 F.2d at 1296-97.  Additional facts
relevant w the speafic ssues we consider
are set Leeth throwgnout tee opmon

tive in the Commission's proceedings relat
ed o the licensing of the plant.

The  Atomic Energy Commission
(“AEC"), the predecessor 1o the NRC, is-
sued construction permits to the Pacific
Gas and Electric Company (“PG & E”) for
Units 1 and 2 of the pressurized water
reactor plant at Diablo Canyon in 1968 anl
1970. See Docket No. 50-323, 4 A.EC
447, 460 (1970), ay7d, ALAB-27, 4 A.E.C.
652, 664 (1971) (Unw 2); Docket No. 50~
275, 4 A.E.C. 89, y8-99 (1968) (Unit ).
Construction began shortly thereafter,
based on the assumption that the nearest
significant earthquake fault was eighteen
to twenty miles away. See ALAB-519, 9
N.R.C. 42, 45 (1979). Four years later,
offshore exploration for petroleum re-
vealed the presence of the Hosyri Fault
within three miles of the Diablo Canyou
site. See id. DPeutioners, who had inter-
vened in the administrative proceedings,
requested that construction at the facility
be stopped until the implications of the
discovery could be assessed, but the AEC
permitted construction at the plant to con-
tinue. See 4 A.E.C. 914 (1972). Foliowing
an extensive reexamination, the Commis-
sion’s Appeal Board approved the plant's
seismic design on June 16, 1981. ALAB-
644, 13 N.R.C. 903 «1981).

On September 21, 1981, the Commission
rejected claims that the emergency plan-
wing program at Diabio Canyon was defi-
cient and issued a license o PG & ¥ to load
fuel und conduct luw power testing at Uni
1. See CLI-81-22 14 N.R.C. 598 (1981).
Investigation by PG & E und the Commis-
sion’s staff, however, soon uncovered vary-
ous design  errors, see CLI-81-30, 14
N.R.C. 950, 951 (1981}, and on November
19, 1981, the Commission suspended PG &
E fuel Jvading and low power test license.
Id. at 950, Tu ensure that the plant would
be adeguutely protected against seismie
disturbances, the Commission ordered PG
& EL an i cotdition of rewstatement of the
peetise Lo ainUlute an adepetident alesiyn
e Lo pPOR LI See s al ML US0
sl enhnen cveran togLnomenls con

Sty vt abel dbher hegn cenfiea

SAN LUIS OBISPO MOTHERS FOR PEACE v. U.S. NUC. REG. 29
Cite as 749 F.2d 26 (D.C. Cir. 1986)

tion issues were imposed on PG & E as
conditions of its eligibility for a full power
license. See CLI-84-13, 20 N.R.C. 267
(1984).

Professionals expended more than 2,000,
000 hours on the reanalysis und modifica-
tion of thé plant’s design, which were com-
pleted in October 1983. CLI-84-5, 19
N.R.C. 953, 971 (1984) (views of Commis-
sioner Bernthal. The NRC staff under-
toock an independent review of the results
of the Independent Design Verification
Program after which the Commission pro-
gressively reinstated elements of the sus-
pended low power license in late 1983 and
early 1984, See CLI-84-56, 19 N.R.C. 953
(1984); CLI-84-2, 19 N.R.C. 3 (1984);, CLI-
83-27, 18 N.R.C. 1146 (1983). Remstate-
ment of the license was consistent with the
Appeal Board's findings that “{t}he apph-
cant’s verification efforts provide adequate
confidence that the Unit 1 safety-refated
structures, systems and compunents are
designed to perform satisfactorily in ser-
vice and that any significant design defi-
ciencies in that facility resulting from the
defects in the applicant's design quality
assurance program have been remedied.”
ALAB-763, 19 N.R.C. 571, 619 (1984).

On August 10, 1984, the NRC approved
issuance of a full power license for the
Diablo Canyon plant. CLI-84-13, 20
N.R.C. 267 (1984). Petitioners appealed
both the low power and full power orders
to this court and, before the license had
iasued, the court granted petitioners’ mo-
tion for a stay. On October 31, 1984, after
oral argument, the court lifted the stay,
thereby permitting issuance of the full
power license and the commencement of
operations at Diablo Canyon. On Decem-
ber 31, 1984, the court affirmed the Com-
mission’s decision to permit issuance of the
low power and full power licenses. See
San Luis Obispu Mothers for Peace v
NRC 151 F.2d 1287 (D.C.Cir.1984). The
court found that the Commission made two
legul errors (ot related to the issues con-
sidered in this en banc proceeding), but
that nerther warranted judicia) relief since
one was harmless and the other had al-

ready been remedied by the Commission.
See id. at 1311-12.

Specifically with regard to emergency
planning, the panel majority held that the
Commission did not err by excluding con-
sideration of the effects of earthquakes on
emergency responses at Diablo Canyon.
In addition, the majority denied petitioners’
motion to supplement the administrative
record with the transcripts of a closed
meeting of the NRC. See 751 F.2d at
1323-29. Judge ‘Wald, dissenting in part,
thought that the Commission’s exclusion of
consideration of earthquakes was arbitrary
and capricious and that the court should
make an in camera inspecuon of the tran-
scripts in deciding whether o grant peti-
tioners' motion W supplement the record.
751 F.2d at 1329-35.

11.

Peuitioners argue that the Commission’s
decision Lo exclude from the Diablo Canyon
licensing proceedings consideration of the
potential complicating effects of an earth-
quake on emergency responses “has de-
prived Petitioners of their right to an on-
the-record hearing on a matenal safety is-
sue ... inviolauon of § 18%a) of the Atom-
ic Energy Act as applied by this Court in
Unmon oy Concerned Scientists v. [NRC,
T35 F.2d 1437 (1989), cert. dented, — U.S.
—, 105 S.Ct.. 815, 83 LEd2d ¥08
(1985) }.” Supplementai Brief for Petition-
ers on Rehearing En Banc (“Pet.Supp.Br.")
at 11 (citations omitted).

Section 189(a){1) of the Atomic Energy
Act provides that “[i]n uny proceeding un-
der this chapter, for the granting ... of
any license . . ., the Cornmission shall grant
a bearing upon the request of any person
whose interest may be affected by the pro-
ceeding.” 42 U.S.C. § 2239(a)1) (1982). It
follows from Union of Concerned Scien-
tists, however, thut the “interest” which
entitles a person to a hearing is defined by
the Conunission’s rules and regulations.
fn that case, we invalidated an NRC
amendment to 1ts rule un emergency pre-
paredness. The amendment eliminated the
requirement of a hearing on the results of
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emerg __aredness exercises as a
prerequisite to authorization of a license.
But those results remained a factor that
the Commission was required to consider in
its licensing decision. 'Since the NRC, by
its own regulations, has made correction of
deficiencies identified in emergency exer-
cises a requirement of its ultimate licensing
decision, 1t would seem to follow that re-
sults of these exercises must be subject to
the § 189(a) hearing requirement.” 735
F.2d at 1442; accord id. at 1445.

Union of Concerned Scientists holds
only that the Commission vannot exclude
from a section 189(a) hearing issues that its
rules of regulations require it o consider n
1its licensimg decisions.  As the opinion stat-
ed: “Tuday, we in no way restriet the Com-
mission’s wuthonty te (bt the purposes
for which 1t constders cmergeney exercises
relevant] us a substantive licensing stan-
dard.” 735 F.2d at 1418 (footuote omitted).
Thus, to establish, on the rationale of {'n-
won of Cuncerned Scientists, that the Com-
mission 1 this case hnpermissibly refused
a hearing, petitioners must show that NRC
rules or regulations required the Comnus-
sion to constder the potenval complicating
effects of carthquakes on emergency re-
sponses in deciing whether 1o license Dia-
blo Canyon. Petitioners have made no
such showing.

Petitioners assert that “the Commis-
sion’s interpretation and application of its
own regulations are entitled o no weight,”
Pet Supp.Br. at 20, because “the Cummnis-
sion’s conclusion is undermined both by the
language and prior apphication of the
NRC's reyulauons,” Pet.Supp.Br. at 12,
and also because **“the Commission’s out-
right refusal to make explicit provision in
emergency response plans for an earth-
quake in a nuclear plant within three miles
of a major, actuve fault in California is by
definition an arbitrary and capricious aet,” ™
Pet. Reply Br. at 3 quoting 751 F.2d at
1335 (Wald, J., dissenting)); see also Pet.

I, Courts show dederence 10 an ageney’s interpre-
taton of is goverming statute, “When he ron
Strue Lo b an adiinstraine lcgululmn vather
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Supp.Br. at 15-21. 'We think these contcn-
tions do not survive analysis.

A.

We consider first the question whether
the Commission’s regulation requires con-
sideration of earthquakes and thereby 111y
gers section 18%(u)'s hearing requirement.

[1,2) 1. The Commission’s interpre-
tation of the regulotion. We note at the
outset that courts are not at liberty to set
aside an agency's interpretation of its owai
regulations unless that interpretation 1s
plainly inconsistent with the language of
the regulations. See United States v. Lar-
ionoff, 431 U.S. 864, 872-73, 97 S.Ct. 21am,
2155-56, 53 L.Ed.2d 48 (1977); Nationul
Association of Regulatory Utilit:: (‘ome-
nussioners . FCC, 146 F.2d 1492, Lo
(D.C.Cir.1984). The degree of deference
due is great.! We “need not find that the
agency’s construction is the only possible
one, or even the one that the court woull
have adopted in the first instance.” Belco
Petroleum Corp. v. FERC, 589 F.2d 6k,
685 (D.C.Cir.1978). As stated by the Su-
preme Court: -

Since this involves an interpretation of

an administrative regulation a court

must necessanly look to the administru-
tive construcuion of the regulation if the
meaning  of the words used is
doubt. ... [T}he ultimate criterion is the
administrative interpretation, which be-
comes of controlling weight unless it is
plainly erroneous or inconsistent with the
regulation.

Bowles v. Semanole Rock Co., 325 U,

410, 413-14, 65 5.Cu 1215, 1217, 89 L.Ed.

1700 (1945).

The only NRC regulation relevant to this
case is the regulation dealing with emer-
geney plunming.  Promulgated in 1980 fal-
lowing the accident at Three Mile Iskand,
that regulation provides 1in pertinent part
that “no operating license for a nuclear
power reactor will be issued unless a find-
ing is made by NRC that there 1s reason-

than a statute s 10 1ssue, deterence 1s even moice

clearty yn onder.” Cdull v, Tulbman, 330 US ),
16, 35 S0 792, 80t 13 f.L:d.2d 616 (1965
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able assurance that adequate protective
measures can and will be taken in the event
of a radiological emergency.” 10 C.F.R.
§ 50.47(a}1) (1984). Though that regula-
tion represents a departure from the Com-
mission's previous policy of requiring little
or no emergency planning, the Commission
has consistently interpreted that regulation
not to require speeific consideration of the
potential complicating effects of earth-
quakes. See Pactfic Gus & Electric Co.
(Diablo Canyon Nuclear Power Plant,
Units 1 & 2), CLI-84-12, 20 N.R.C. 249
(1984);, Southern Califorma Edison Co.
{San Onofre Nuclear (ienerating Station,
Unus 2 & 4), CLI-81-33, 14 N.R.C. 1091
{1981). .

Petitioners” elaim that the Commission’s
interpretation contradicts the language of
the emergency planning regulation s sup-
ported only by a guotation of the regula-
tory language. That language, however,
does not contradiet, but amply supports,
the Commission.

[3) The regulation does not address any
particular emergency or natural hazard;
rather, it sets forth a general standard that
envisions judgment and implies discretion:
the Commission is to sausfy itself that
there is ‘‘reasunable assurance’” of “ade-

2. Nevertheless, the dissent insists that the Com-
mission’s interprefation of its emergency plan-
ning regulation 15 entitted to no weght because
it “is inconsistem with the fundamental pur-
poses of those regulations.” Dissent w1 5. This
requirement is found nowhere in the controf-
ling Supreme Court precedent and wg decline 10
adopt 1t here. Given the dissent’s view of the
reguiation’'s purpose—i10 plan for the unex-
pected—any Commission interpretation that de-
clines 10 require consideration of any particular
occurence, no tnatter how improbable, wiuld
be wnvalid. The dissent repeatedly stresses fhat
the Diablo Canyon plant 15 "located only three
miles from an acnve geological faull.” Dissent
at 32; see id. a1 31. But under the dissent’'s own
approach, a plant's proximay 10 a fault is irrele-
vant. Every plant must plaa for the distupting
effects of an carthquake regardiess of the likeli-
hood that one wilt actually occur.

Even the dissent, however, stops short of fol-
lowing its analysis to u1s logical conclusion.  For
example, at one poini it states:

[Tlhe Conunission can exclude from con-

sideration Jimitating or camplicating events|

with such low probabiliies that they would

quate” protective measures. In this case,
we think that the Comnmission’s view—that
it need not consider the potential effects of
earthquakes to determine “that there is
reasonable assurance that adequate protec-
tive measures can and will be taken in the
event of a radiological emergency”—is not,
by any strewch of the imagination, “plainly
inconsisent” with the regulatory lan-
guage?

Petitioners assert, however, that the
Commission’s  interpretation is “under-
mined” by dn NRC staff report referred o
in the emergency planning regulation.
Subsection (b) of the regulation sets forth
sixteen specific stundards which the onsite
amd offsite emergency response plans for
nuclear power reactors must meet. A foot-
note to subsecuon (b) states: “These stan-
dards are addressed by specific criteria in
NUREG-0634; FEMA-REP-1 enutled 'Cri-
ena for Preparation and Evaluation of Ra-
diological Emergency Response Plans and
Prepuredness in support of Nuclear Power
Plunts—for laterin: Use and Comment’,
January 1980." 10 CF.R. § 50.47(b) n. 1
(1984). NURLEG-0654 was a joint project
of the NRC and FEMA swaffs "w provide a
common puidance and reference source for

. State und local governments and nucle-

not warrant prudent risk reducuon meth-
ods While drawing the line between
probabilites will sometimes prove difficult,
the Cumnmussion clearly does not have to con-
sider an event as unlbikely as an carthquake
greater than the 7.5 magnuude SSE for Diablo
Canyon.
Dissent at 51 n. 7 (cuations omuted).  In this
the Jissent 1s obviously corvect. Bul once the
dissent concedes that there e¢xist some contin-
gencies which the Commussion is nor required
1o consider, it cannut at the same time maintain
that the Commission's refusal to consider an
uvccurrence because ot its improbability coon-
flicis with the purpose of the regulation. ht
foltows that the Commussion is left with a com-
pansaon of relauve probabilities—a matter of
line drawing. ln this arcumsiance, we think
the only inquiry upen to us 15 whether the
Comnussiun’s decisiun that the regulaiion dues
not require consideratiun of earthquakes was
ratonal.  The dissent nught wish to draw the
line clsewhere, but, as will be shown, petitioners
have nut met their burden of demonstrating that
the Comnussion s decisiun was irrauonal.
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ar fac 5 in the development of
radiologi.: emergency response plans and
preparedness in support of nuclear power
planis.” NUREG-0654 at 1.
We do not think NUREG-0654 under-
the Commi ’s interpretation of
its emergency planning regulation. Peti-
tioners state that NUREG-0654 contains
*‘general references o ‘natural hazards.'”
Pet.Supp.Br. at 13. But we can find no
reference, general or specific, to “natural
hazards” in the body of the document. Pe-
titioners guote two statements from the
report in support of their assertion. The
first is that “[each State and local orga-
nization should have procedures in place
that provide for emergency actions to be
taken whih are consistent with the emer-
gency actions recomnended by the nuclear
facility heensee, taking mto account local
offsite conditions that exist at the time of
the emergency ”  NUREG-06564 at 42
The second statement is that *“{t}he orga-
mzation's plans o implement protective
measures for the plume exposure pathway
shall include ... [i]denufication of and
means for dealing with patential impedi-
ments (e.g., seasonal impassability of
roads) to use of evacuation routes, and
contingency measures.” NUREG-0654 at
61-63. Peutioners’ argument i3 that these
sentences constitute “‘references to ‘natural
hazards' " and that the Commission I8
therefore required o consider the effects
of earthquakes on emergency planning.
This argument is unsound.

It is not at all clear that the phrases,
“locat offsite conditions” and '‘potential im-
pediments .. to evacuation routes,’ were
intended to suggest specific consideration
of all concewvable ““natural hazards.” Tuk-
en in context, these phrases constitute
broad references. They might suggest
some consideration of natural phenomena
reasonably anticipated at the plaut such as
seasonal rans, fog, or “seasonal impassibil-
ity of roads.” But petitioners’ reading of
these references to require specific consid-
eration of such highly unlikely and infre-
quent events as an e¢arthquake at the plant
sweeps much too broadly. [If we accept
petitioners’ argument, we can think of no

S € Vi i o oy

789 FEDERAL REPORTER, 24 SERIES

potential natural ar unnatural hazards, re
gardless of their improbability, that the
Commission would not be required to cou
sider. That is a prescription for licenam,r
proceedings that never end and plants ti.u
never generate electricity.  Petitioners
themseives attempt to disavow that logical
conclusion of their argument. For exam
ple, at oral argument petitioners conceduid
that the emergency planning regulauon:
{and presumably NUREG-0654) do not re-
quire the Commission to consider the po-
tential complicating cffects of a meteonie
striking the plant. Yet we do not see why
NUREG-0654 would not require just such
consideration given a holding that it re-
quires consideration of potenual simulta-
neous earthquakes and independeatly
caused radiological accidents at the pant.
As we will show, the latter is not signii-
cantly more likely than the former.

Moreaver, our conclusion that NUREG-
0654 does not counsel speeific considerauon
of earthquakes is more in keeping wuh
NUREG—0654's stated policy that “[n]o sin-
gle specific accident sequence should bLe
isolated as the one for which o plan be-
cause each accident should have different
consequences, both in nature and degrve,”
NUREG-U654 at 6, than i1s petitioners’ cou-
trary assertion.

Petitioners also claim that a reference o
earthquakes in NUREG-0651's appendix
undercuts the Commission’s interpretauon
of the applicable regulutions. See Pet.
Supp.Br. at 13. The appendix contains a
list of “example initiating conditions™ that
could lead to a “site area emergency’’ that
includes: ‘‘Severe natural phenomena e
ing experienced or projected with plant nut
in cold shutdown.” NUREG-0654 app. 1 at
1-13. It is w be noled that this example
refers to an earthquake that causes a rau-
ological emergency, not an earthquake that
complicates emergency responses. The
former risk, to which the example pertaws,
was the subject of extensive hearings unil
is not under review here. Under this ex-
ample i listed: “Earthquake greater thau
SSE levels.” Jd. “[Tlhe SSE 13 the most
powerful earthquake cver expected to ve-

kY
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cur at the plant site” ALAB-644, 13
N.R.C. 903, 911 (198)1). For Diablo Canyon,
the SSE was caleulated to be an earth-
quake of 7.5 magnitude. Id. at 910. Far
from being “projected’ for the Diablo Can-
yon, an earthquake greater than SSE lev-
els, by definition, is never expected to oc-
cur at the plant site. Indeed, the Commis-
sion has noted that the probability that an
earthquake at the SSE level will vecur has
“typically been estimated to be on the or-
der of one in a thousand or one in ten
thousand per year.” CLI-84—, 19 N.R.C.
937, 948 (1984). Evidence before the Li-
censing Board indicated that “there have
nat been recurrent carthquakes above 6.5
inagnitude vn the Hosgri in the past 17,000
years.” LBP-79-26, 10 N.R.C. 153, 182
(1979). The fact is particularly sigmficant
because the Hosgri is 99 nules long, see ul
at 472, and only a small portion of it 1s near
the Disblo Canyon plant. As the panel
majority stated in a portion of its opinon
not vacated by our May 1, 1985 Order:
“We must assume, therefore, that the hke-
lihood that an earthquake will trigger a
nuclear accident at the facility is so small
as to be rated zero.” 751 F.2d at 1304
(footnote omitted).

Moreover, cven if we agreed with peti-
tioners' claim that NUREG-0654, in its
body or appendix, suggests consideration
of earthquakes, the emergency planning
regulations’ reference to NUREG-0654
makes plain that it is a staff document
intended simply to provide guidance to par-
ties in complying with the standards set
forth in the emergency planning regula-
tions; “NRC staff has developed . .. a joint
NRC/FEMA report, NUREG-0654 ... to
provide guidance in developing plans for
coping with emergencies.” 10 C.F.R. Part
50 app. E n. 1 (1984). Under the regula-
tions, the Commission is required Lo make
its own finding that emergency plans *pro-
vide reasonable assurance” of “adequate
protective measures’” and meet the speci-
fied regulatory standards. See 10 C.F.R.
§ 50.47(a)1) & (b) (1984). These regula-
3. Our conclusion is buttressed by the fact that

the emergency planning rzgulation cites a pre-
hmunary version of NUREG-0654 “for Interim

tory standards contaun ceserences to
“natural hazards,” to say nothing of earth-
quakes. To accept petitioners' argument,
therefore, we would have to hold that NU-
REG-0654, a staff document intended as
guidance, supersedes the regulation itself.
The only virtue of that approach is novel-
ty.?

2. The Commission’s applications of
the regulativn. Petitioners’ next argu-
ment is that the Commission's interpreta-
tion conflicts with “prior application of the
NRC's regulations.” If petitioners suggest
an inconsisteney with prior Commission ap-
plications, theit assertion is false. The
Commission has never applied its regula-
tion in any way except the way it did here.
[ndeed petitioners’ only support for their
claim is appurently that the Commission’s
stuff” has called for emergency plans to
consuder the potential complicating effects
of varthyuakes. The position of an agen-
ey's staff, taken before the agency itself
decided the point, does not invalidate the
agency’s subsequent application and inter-
pretation of its own regulation.

The facts are as follows. In December,
1980, a member of the NRC's swaff sent PG
& E u letter requesting that it evaluate
“the potential complicating factors which
inight be caused by earthquakes which ei-
ther initiate or follow the initiation of acei-
dents,” Record, vol. 69, exh. 117 (Letter
from Tedesco (NRC) to Furbush (PG & E)
(Dec. 16, 1980)). See Pet.Supp.Br. at 5, 13.
A staff member wrote a memorandum on
November 3, 1980 requesting that the Fed-
eral Emergency Management Agency re-
view the adequacy of state and local capa-
bilities for emergency response to a radio-
logical accident occurring during an earth--
quake. See Pet.Supp.Br. at 5-6 (citing
Record, vol. 69, attachment to exh. 117
{Memorandum from Grimes (NRC) to
McConnell (FEMA) (Nov. 3, 1950))). Peti-
tioners ignore the fact that both of these
documents were written before the Com-

Use and Comment,” issued 1n January 1980 be-

fore the regulation nself was adopted 1n August
1980. See 10 CF.R. § 50472(b) n. 1 (1984).
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mission itself had interpreted its emergen-
¢y planning regulation.

The regulation was promulgated in 1980
and the question whether it required con-
sideration of earthquakes first came before
the Commission in 1981, after it was raised
by the Atomic Safety and Licensing Board
in the context of licensing the San Onofre
Nuclear Generaung Station. The Commis-
sion decided “that its current regulations
do not require consideration of the impacts
on emergency planning of earthquakes
which cause or accur during an accidental
radiological release.”  San Onofre, CLI-
81-33, 14 NR.C. at 1091.' In so interpret-
ing its regulation, the Commission stated:

A review of the rulemaking file assoct-
ated with the Comnussion’s emergency
planning regulations reveals that

[tihree commenters sugpested that the

NRC specifically require the vecurrence

of earthyuakes or severe natural phe-

nomena o be part of the basis for cmer-
gency response planning, but the com-
ments were not accepted in the final rule.

The current regulauons are designed

with the flexibility to accommodate a

range of onsite acaidents, including acei-

dents that may be caused by severe
earthquakes. This does not, however,
mean that emeryency plans should be
- tadlored to accummodate specific accident
sequences.
San Onoyre, CLI-81-33, 14 N.R.C. at 1092
(citations omitted). Thus, the 1980 staff
documents on which petitioner rely in no
way affect the legiimacy of the Commis-
sion’s subsequent decision not to require
consideration of earthquakes on emergency
planning st Diablo Canyon. The positions
of an agency's staff do not preclude the
agency from subsequently reaching its own
conclusion.

4. The Commission noted, hawever, that 1t “will
consider on a generic bavwis whether regulations
should be changed 10 address 1he polennial ym-
pacts uf a scvere carthquake on emergency
planning.© San Onojre, 14 N.R.C. at 1092. On
the basis ot this cunsideration, the Comaussion
decided that 1he regulanons should nol be
amended to require consideration of  carth-
quakes und bas proposed tnstcad g sule provid:
g cxpia ity Wl cartfiguakes need tog be vont

The San Onofre rule has been followsd
suice. The Appeal Board relied explicitiy
on San Onofre to reject a challenge to the
Licensing Board's authorization of low
power testing at Diablo Canyon on the
ground that it shouid have required consid-
eration of earthquakes in emergency plan-
ning. See ALAB-728, 17 N.R.C. 711, 742~
93 (1983), affg LBP-81-21, 14 N.R.C. 107
€1981). The Commission itself then sum-
marily declined review. See CLI-83-42, 14
N.R.C. 1309 (1983).

Promptad in part by two staff memoran-
da, the Commission in 1984 decided to con-
sider whether “the circumstances of {the
Diablo Canyon} ease ... provide a basis fur
departure from its decision in"” San
Onofre. See Diablo Canyon, CLI-84-12,
20 N.R.C. at 249. Specifically, the Commnis-
ston requested that petitioners, PG & K und
the NRC staff submit comments address-
ing “whether NRC emergency planning
regulations can and should be read o re-
quire some review of the complicating ef-
fects of earthquakes on emergency plan-
ning for Diable Canyon.” CLI-84—4, 1Y
N.R.C. 937, 938 (1Y84). After receiving
and considering these comments, the Con-
mussion reaffirmed its original interprevs-
tion “that the NRC's regulations ‘do not
require considerstion of the impacts un
emergency planning of earthquakes which
cause or occur during an accidental radir
logical release.’” Diablo Canyon, CLI-
84-12, 20 N.R.C. at 250 (quoting San
Onosre, CLI-81-33, 14 N.R.C. at 1091)3
Thus, there can be no doubt that the NRC’s

position has not only been consistently ap- |

pued by has been thoughtfully reconsid-
ered in this very proceeding.

Petitioners cite the two staff memorandu
just referred to for the proposition that

udered 1n emergency planning.  See 49 Fed.
Reg. 49,690 (1984).

8. The Commussion 1 addstion determined it
pesitioners made nu showing ot special circumn
stances withun the meaning ot 10 C.F.R. § 2.758
11984) warranung o warver ol the regulanons 1o
permit consideranon of the cetfects of earth
yuakes on cmergency planmng af Diablo Caun
yon. See CLI-84-12. 20 N.R (. at 253-54.
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“[s)ince 1980, the Commission's staff has
frequently advocated the view that consid-
eration of the effects of earthquakes on
emergency planning ‘may be warranted’
for reactor sites in California because of
their ‘relatively high’ seismic risk.” Pet.
Supp.Br. at 6 & n. 15 (citing Memoranda of
Jan. 13, 1984 and June 22, 1982, attach-
ments 1 & 2 to CLJ-84-4, 19 N.R.C. 937
(1984)). Petitioners support their assertion
that the staff “frequently advocated” a
view contrary Lo the Commission’s with the
following parenthetical:  “(‘planning for
earthquakes which might have emergency
preparedness implications may be warrant-
ed in areas where the seismic risk to offsite
structures is relatively high (e.g., California
sites . .))." Pet.Supp.Br. at 6 n. 15. This
is a single occasion, not a frequent event.
Warse, the claim that it constitutes “advo-
cacy” is completely misleading. Peution-
ery have taken the guoted lunguage out of
context.

The language in guestion comes from the
January 13, 1984 inemorandum. The mem-
orandum first recounts the substance of
the Commission’s San Onofre decision and
the Commission’s statement that it would
consider whether its regulations should be
changed. The memorandum then states
that the Commission's Secretary directed
the staff to undertake such consideration
and that the staff responded in a memoran-
dum dated June 22, 1982. In a footnote,
the memorandum then states:

To very briefly summarize the Staff’s

position as expressed in its June 22nd

response, the Staff concluded that the

Commission’s regulations do not require

amendment since (1) for most sites there

is only a very low likelihood that an
earthquake severe enough to disturb on-
site or offsite planned responses will oc-
cur concurrently with or cause a reactor
accident, und (2) while planning for
earthquakes which might have emergen-
cy preparedness implications may be
warranted in areas where the seismic

6. We note thal even if petitioners were accurate
in their assertton that the Commussion's staff
“frequently advecated” the view that emergency
plans should consider the effects of carth-

risk to offsite structures is relatively
high (e.g., California Sites and other ar-
eas of the Western U.S)), current review
cnteria set forth in NUREG-0654 (which
are derived from the Commission’s regu-
lations in 10 CF.R. § 50.47) are con-
sidered adeyuate.
Attachment 2 1o CLI-84-4, 19 N R.C. at
947 n. 2.

Petitioners substantiailly mischaracterize
the staff’s views. The staff was summar-
izing its reasons for rejecting an amend-
ment to the Commission’s emergency plan-
ning regulations that would have required
specific consideration of the effects of
eurthquakes on emergency planning. Sim-
ilarly, since :he staff was expressing its
views about an amendment to the regula-
tion and not the regulation itself, there can
be no suggestion that the staff was ex-
pressing un opinion about the correctness
of the Commission’s interpretation of the
existing regulation.® Moreover, since both
memoranda were written after the Com-
mission’s San Onofre decision, the staff
was well aware of the Commission's inter-
pretation.

We have now reviewed the sum of peti-
tioners' arguments and find disingenuous
petitioners’ assertion that the Commission’s
refusal to allow consideration of the effects
of earthquakes on emergency responses
for Diablo Canyon was “in disregard of its
own technical staff’s longstanding practice
of considering earthquakes in their emer-
gency planning reviews for California nu-
clear power plants.” Pet.Supp.Br. at SA 3.
By petitioners’ own admission, “the earth-
quake risk affects only two nuclear plants,
Diablo Canyon and San Onofre.” See 751
F.2d at 1308; Opening Brief for Petitioner
at 44—15. With respect to the licensing of
the San Onofre plant, petitioners’ claim
that the NRC staff “considered earth-
quakes” is unsupported. Further, it ap-
pears inaccurate. In San Onore, the
Commissiun stated that the issue “whether

quukes, the Commission would be under no
obliganivn to accept the siaff's view and eiher
interpret or amend its regulations 1o require
such conuideranion.
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emergency planning should be concerned
with earthquakes” was “raised sua sponte
by the Atomic Safety and Licensing
Board.” CLI-81-33, 14 N.R.C. at 109).
After concluding that its current regula-
tions do not require consideration of earth-
quakes, the Commission “directed {the Li-
censing Board] not to pursue this issue.”
Id.

In the c¢u:e of Diablo Canyon, it is true
that the NRC swaff requested PG & E to
consider the effects of earthquakes in its
emergency plans.  But as aiready noted,
this request came betfore the Commssion's
Saun Onosre deciwn. There is no indica-
tion that the staff persisted i requiring
consideration of carthguakes in Dabla Can-
yon emergency plans after San Onofre
was decided.  [ndeed, 1t seems unhkely
that they would have done so given that
the Commssion’s Appeal Board and then
the Comnussion itself speaifieally rejected
challenges to Diablo Canyon licenses on the
ground that emergency plans failed to con-
sider earthquakes. We do not believe that
the one mmstance cited by petitioners const-
tutes a “longstanding practice.”

3. Cunsistency wath Atomic Energy
Act. Thougn peutioners make only a cur-
sory asseruon that the Commission’s inter-
pretsuon of its emergency planning regula-
tion contradicts the Atuinie Energy Act, we
consider this contention briefly since the
Supreme Court has stated that “regula-
tiony, in order to be valid, must be consist-
ent with the statute under which they are
promulgated.” See (‘mited States ¢. Luro-
noff, 431 .5, 864, 873, 97 5.CL. 2150, 2156,
53 L.Ed.2d d6 ¢1977).

Enacted 1n 1946, the Aomic Energy Act
provides that “[iln the performance of its
funcuions the Cominission s authorized to

. make, promulgate, 1ssue, rescind, and
amend such rules and regulations as may
be necessary Lo carry out the purposes of
this chapter.” 42 U.S.C. § 2201(p) (1982).
This is a broad grane of authonty. One of
the stated purpuses of the Act s to provide
for “u jrooran o nceurage widespread
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to the maximum extent consistent with the
common defense and security and with th.
health and safety of the public.” Kif
§ 2013(d).

[4) Petitioners’ argument must be thit
emergency planning regulations that o
not specifically require consideration of
earthyuakes are inconsistent with “the
health and safety of the public” as those
terms are used in the Act. But this argu-
ment disappears when it is recalled that
prior to 1980, there were nu emergency
planning regulations at all.  Apparently
the Commission did not think the Act re-
quired such regulavons and, so far as we
can tell, no htigant claimed that the Act did
so. It would be a strange reading of the
statute to say that it permits no cmergencey
planning at all (the situation for over thirty
years), but that, once an emergency plan-
ning regulation is promulgated, it must
mandate consideration of earthquakes,
The current regulation does not contradict,
but furthers, the Act's stated purposes.
Under these circumstances, we cannot say
that the current emergency planning regu-
lation, as interpreted hy the Commission, 1
in any way inconsistent with the Atomic
Energy Act.

The Commission has consistently inter-
preted its emergency planming regulation
not to require consideration of earth-
quakes. This interpretation contradicts
neither the regulatory language nor the
Atomic Energy Act and is therefore con-
trolling. Thus, we must uphold the Com
mission’s deeision to exclude from the Dia-
blo Canyon licensing proceedings consider
ation of the potential complicating effects
of earthyuakes on emerygency planning un-
less we find that the action was arbitrary,
capricious, or an abuse of discretion.

B.

Petitioners’ final argument that the Com-
mission’s exclusion of consideration of
earthquakes iy arbitrary and capricious is
somewhat difficult o follow  The argu-
tment appears W tane two Torins - The first
3 that U datger of  anuitaneous but an
depetutenU esents v earthquake and aoris
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diological emergency) is so great that it
must be considered in licensing, and hence
be the subject of a heanng. I[n that form,
the argument goes beyond anything said in
Umion of Concerned Scientists and has
already been answered. 1if the Atomic En-
ergy Act and the emergency planning regu-
lation do not require such consideration,
then petitioners may not ask this court to
rewnte the statute and regulauon to deal
with their concerns.

[5] The second forny of the argument is
that the Commission already interprets its
regulation to require consideration of such
complhicatunyg phenomena as fop and heavy
run. 1t follows, peutioners contend, that it
is arbitrary and capricious to refuse to
consider varthyuakes.  This  contention
rests upon the assumption that the proba-
bilities of foyg, heavy rain. and an carth-
quake ure similar.  If the probabilitivs are
not similar, it is rational to consider some
but not others. At some point the probibil-
ity of an uceurrenee becomes so infinites-
imal that it would he absurd to say that u
hearing about it is required Thus, no une
would argue, or 50 we assume, that the
Commussion had to consider the possibility
that a space satellite might fall on the
Diablo Canyon plant. And, as we have
already pointed vut, petitioners agree that
no hearing is required on the possibility
that a meteorite might strike the plant. It
can be shown that the danger posited by
petitioners here falls into the same range
of improbability. We will first establish
that this case concerns only the likelihood
of the simultaneous occurrence of an earth-
quake and a radiological emergency arising
from an independent cause. We then turn
to the probability of such an event and
show why the Commission’s decision to ex-
clude its consideration was by no means
arbitrary.

The Administrative Procedure Act, 5
U.S.C. § 706 (1982), made applicable by 42
US.C. § 2231 (1982), establishes the scope
of our review: “The reviewing court shall

hold unlawful and set uside agency
action, lindings, and conclusions found to
be ... arbirary [and] capricious. . ..” Id.

§ TO6(2KA). This “stanaaiu of review is a
narrow one. The court is not empowered
to substitute its judgment for that of the
agency.” Citizens to Preserve Overton
Park v. Volpe, 401 U.S. 402, 416, 91 S.Ct.
814, 824, 28 L.Ed.2d 136 (1971). Moreover,
the party challenging an aygency’s action as
arbitrary and capricious bears the burden
of proof. See, eg., National Assvciation
of" Regulutory Utility Commissioners o
FCC, 146 F.2d 1492, 1502 (D.C.Cir.1984).
We note that in deternuning whether agen-
¢y action is arbitrary and capricious, the
Adnunistrative Procedure Act directs that
“{t]lie court shall review the whole record
ur thuse parts of it cited by a party.” 5
11.5.C. § 706 (1982). Thus, that the Com-
mission did not nclude citations to specifie
pages of the record in its Dwablo Canyon
decision provides no baswis for uverturning
the Comaussion's decision.

Under its emergency planning regula-
tions, the NHC cannot issue an operating
hicense for 4 nuclear power reactor unless
it makes “a finding ... that there is rea-
sonable assurance that adeguate protective
measures can and witl be taken in the event
of a radiological emergency.”” 10 CF.R.
§ 30.47(a)l). Thus, the Commission’s deci-
sion to exclude consideration of earth-
yuakes from the Diablo Canyon licensing
hearings was in effect a decision that it
could find that emergency plans for Diablo
Canyon that do not plan specifically for the
effects of potential earthquakes provide
the requisite “reasonable assurance” of
“adequate protective measures.”

The Commission cited three considera-
tions in support of its decision. We turn 1o
these now.

1. LEarthquake-initiated radiological
emergency. The Commission considered
the possibility that an earthquake might
cause a radiological emergency at Diablo
Canyon and observed: “‘For earthquakes
up to and including the Safe Shuudown
Earthquake (33E), the seismic design of
the plant was reviewed to render extremely
small the probability that such an earth-
quake would result in a radiological re-
lease. While a radiological release might
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result from an carthquake greater than the
SSE, the probability of vccurrence of such
an earthquake is extremely low.” Diablo
Canyon, 20 N.R.C. at 251 (footnotes omit-
ted).

The Commission's reasoning is rational
and supported by the record. ‘“[Tlhe SSE
is the most powerful earthquake ever ex-
pected o occur at the plant site.” ALAB-
644, 13 N.R.C. 903, 911 (1981). For Diablo
Canyon, the SSE was calculated to be an
earthquake of 7.5 magnitude. /d. at 910.
The Licensing Board found that value 10 be
“very conservative.” LBP-79-26, 10
N.R.C. 453, 485 (1979). Thus, the Commis-
sion couid properly conclude that the possi-
bility of an initiating carthquake of 4 mag-
nitude grreater than 7.5 is so low that spe-
cific consideration 1s not justified.

Similarly, the Comniissiun could rational-
ly exclude from consideration earthquakes
of magnitudes 7.5 or smaller. The Com-
mission determined that Diablo Canyon’s
seismic design 1s more than adequate to
withstand the forces of an SSE without
releasing dangerous quantities of radioac-
tivity. See CLI-84-12, 20 N.R.C. at 251-
52. This means that such earthquakes
pose no matenal threat to the plant. Since
petitioners have not challenged this conclu-
sion on uppeal, we have no grounds to
conclude that the Commission's exclusion
of such consideration was arbitrary und
capricious. As the panel majority stated in
a portion of its opinion not vacated by our
May 1, 1985 Order: "“We must assume,
therefore, that the hkelihood that an earth-
quake will tngger a puclear acaident at the
faciity is so small as to be rated zero."”
751 F.2d at 1304 (footnote urnitted). The
original panel was unammous on this point.
As Judge Wald stated in her partial dis-
sent, the Commussion's first conclusion *is
adequately supported by findings in the
record.” [/d. at 1332. Thus, the only risk
to be considered here 15 that of the simulta-
neous uvcceurrence of an ecarthquake and a
radiohyie reease fur reasons unrelated to
the cartt o abe
RN PR N] dogn
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radiological emergency. The Commissin
determined that “earthquakels| that wid
complicate emergency response’” as well as
occur contemporaneously with “a radivloy-
ic release from the plant caused by an
event other than an earthquake” are “'su
infrequent that their specific consideration
i3 not warranted.” Diablo Canyon, Ci.1-
84-12, 20 N.R.C. at 252. This determiua-
tion is supported by the record, not merely
adequately but, we think, conclusively.

The NRC estimates the representative
probability of a serious core melt aceident
with uffsite radiation release requinng pro-
tective action (sheltening or evacuation) to
be one in a hundred thousand per year.
See Technical Guidance for Siting Criters
Development, NUREG/CR-2239, SAND
81-1549 at i, 2-11, 2-12 & table 2.3.1-y
(1982). In 1981, the Commission’s Appuil
Board considered evidence relating to the
Diablo Canyon operating basis earthquake
(“OBE") and rejected the claim that the
Diablo Canyon plant is located in an area of
high seismicity. The OBE is defined as
“that earthquake which, considering the re-
gional and local geology and seismoloyy
and specific charactenstics of loeal subsur-
face mawnal, could reasonably be expected
to affect the plant site during the operating
life of the plant.” 10 C.F.R. Part 100 app.
A § [1L(dX1984). By definition, less severe
earthquakes are not expected to affect the
Diablo Canyon plant site.

Petitioners argue, however, that earth-
quakes of a magnitude smaller than the
OBE might complicate emergency response
and therefore should have been considered.
Petitioners have cited no support for this
assertion. Moreover, the record supports
the Commission’s decision to exclude con-
sideration of earthquakes of any size.
Record evidence indicates that seismie ac-
tivity of any magnitude occurs infrequently
along the Hosgn Fault and more particu-
larly, n the San Lwis Oluspo area. For
example. i reviewing the yeologie setuny
of the Diablo Canvon plant site, the Atomie
Satety il Lwensing Board observed that
Trln the mam ~outhern part of the Coast
Ratpres eovitce oo {{auls other than the

SAN LUIS OBISPO MOTHERS FOR PEACE v. US. NUu. REG. 39
Clie 25 789 K 2d 26 (D.C. Cir. 1986)

San Andreas] show evidence of more than
minor seismic activity during  Holocene
time (the last 10,000 years).” LBP-79-26,
10 N.R.C. 453, 469 (1979). Evaluation of
the site prior to the discovery of the Hosgni
Fault “established that it is an area of
relatively low seismicity.” [d. at 470. In-
deed, a major reason the Hosgri was not
discovered sooner was "the absence of seis-
mic activity that would indicate a nearby
sigmficant fanjt.” /d.

Petitioners have cited nothing to contra-
dict the Commission’s conclusion that
earthquakes of sufficient magnitude to dis-
rupl emerygency responses occur very infre-
quently.  On this point, petitioners cite only
a portion of Commissiener Asselstune’s dis-
sent, see PetSupp.Br. ot W n. 89, which
states:

Publicly available information compited

by the U.S. Geological Survey (USGS)

would seem o indicate that earthquakes
of suffivient magmtude to cause possible
damaye, obstruction or disruption to
roads, buildings, bridges and coinmunica-
tion networks occur throughout many
parts of Cabiorma, including the San

Lws Obispo area, with some regulan-

ty.... According to this information,

four earthquakes have accurred in the
immediate San Luis Obispo area smee

1830.. ..

CLI-84-12, 20 N.R.C. 249, 263 n. 2 (1984)
(dissenting views of Commissioner Assel
stine).

Petitioners’ citation of Commissioner As-
selstine’s information does not contradict,
but amply supports the Commission’s con-
clusion. The source on which Commission-
er Asselstine was relying indicates that
only four earthquakes of any magnitude
have occurred at or near San Luis Obispo
during the last 200 years. See National
Oceanic & Atmospheric Administration,
U.S. Dep’'t of Comunerce, Pub. No. 41-1,
Earthquake Hiswry of the United States
7. The probability that the two events will occur

In a partcular vear s 1 oan 5,000,000, The

prupability thai the 1wo events wall occur durug

anv year dunng the hie ot the plant 15 vbrained

by muluplying the above probability umes 40

vears, the e ul the plant.

155-36 (Rev.ed.1973). Moreover, none of
these earthquakes is reported to have
caused any damage that would interfere
with emergency responses. The earth-
quake of 1830 damaged a church. Id. at
156. The earthquake of December 17, 1852
knocked down part of an adobe dwelling
and fractured the walls of two others. [d.
Atthough the earthquake of June 11, 1903
was felt at San Luis Obispo, the only dam-
age (fallen chimneys) occurred near San
Jose. {d. at 162. Similarly, the earth-
quake of Deceriber 6, 1906 was felt at San
Luis Obispo, but the damage was limited to
a cracked lighthouse at Piedras Blancas.
ld. In short, the information on which
petitioners rely in no way undermines the
Commission's  observation that  “‘earth-
quakes of sufficient size to disrupt emer-
geney responses at Diablo Canyon would
be so infrequent that their specific consid-
cration is not wurranted.” CLI-84-12, 20
N.R.C. at 252.

The probability of any size earthquake
occurring in San Luis Obispo in any given
yeur is about one in fifty. If the operating
life of the plant is forty years, the probainl-
ity that any size earthquake and an inde-
pendent radiologic emergencey both will oc-
cur at Diablo Canyon during a single year
during the fife of the plant is one in 125,
000." The probability that the two events
will occur contemporaneously in a single
week during the life of the p.ant is approxi-
mately one in 6,500,000 Thus, it is no
objection that the Commission did not hold
hearings to determine the size earthquakes
required to interfere with emergency re-
sponses since earthquakes of any size are
very infrequent events in the San Luis
Obispa area.

The probabilities are even smaller when
we consider the OBE, a somewhat larger
earthquake that might more conceivably
interfere with emergency responses. For

8. Thus probatshity 1s derived by multiplying one
over 32 umes the prababiliy that the two events
will occur 10 any single year dunng the life of
the plant.
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Diablo Canyon, the OBE was calculated to
be an earthquake with maximum vibratory
ground acceleration of 0.2g. See ALAB-
644, 13 N.R.C. 903 (1981). The Appeal
Board observed that for the Diablo Canyon
OBE, “the lowest average return period
computed by any of the methods used in
the analyses is 275 years.” Jd. at 942
(emphasis added). Based on its review, the
Appeal Board concluded:

The record ... does not bear out the

claim that the Diablo Canyon site is one

of “high seismiaty.” The term refers Lo
the frequency of seismic events. Drs.

Anderson and Trnfunac plotted for the

years 1950 through 1974 the known epi-

centers n the region, centered around

Diablo Canyon, bepween 33° and 37°

north lautude aund 119" to 123° west lon-

gitude. That plot, and the calculated low
recurrence rate of an earthquake of the
maygnitude assigned the OBE, indicate
that the regron 1s at most one of low lo
moderale sexsmicity.
ALAB-644, 13 N.R.C. at 993-94 (emphasis
added) (footnotes omitted).

Based on these figures, the Commission
could properly conclude that the probability
of the two events oceurring contemporane-
ously 15 extraordinanly low. The record
establishes that the probability of an OBE
at Diablo Canyon in any given year is, at
most, one in 275. The probability that un
independent radiological emergency will oc-
eur in 4 given year is one in a hundred
thousand. Since the uperating life of the
plant is forty years, this means that the
probability that un OBE and a radiolugical
emergency wiil both occur at Diablo Can-
yon within the spuce of a single year dur-
ing the life of the plant is one in 687,500.%
The probability that the two events will

9. The probability that the iwo events wall oceur
in a parucular year is one 1n 27,500,000. The
probability that the two evenis will accur during
any year during the life ot the plant 1s obtained
by muluplying the above probabifity nmes 40
years, the hife of the plant.

10. The probability is dertved by muluplying one
uver 52 imes the probabibity that the two events
will «ccur an any single year Juring the hife ot
the ptam

occur contemporaneously (say, within ihe
space of a single week during the hte of
the plant) is approximately one in 35.7:,-
000." The possibility that an earthquihe
would disrupt a response to a radiological
emergency is so extremely low as to he. for
any practical purpose, non-existent.!' {
the NRC is required to hold hearings un
the emergency plans to deal with contin-
gencies of that level of improbability, we
can think of no speculative danger that
would not require a hearing. Such a cun-
clusion would serve no purpose other thun
Ww enable petitioners o hold up licensng
for many more years, and probably for «
period long enough to inake the construc-
tion of nuclear power plants entirely v
nomically unfeasible.

Perhaps petitioners’ real objection is
that the Commission erroneously conclin -4
that the probability is exceedingly low that
an earthquake and an independent accident
will occur contemporancously, but that the
Commission acted arbitrarily in refusing to
consider earthquakes while permitting con-
sideration of other natural phenomen.
See Pet.Supp.Br. at 17-18. “Hence,” peti-
tioners argue, “|the Commission's] exclu-
sion of earthquakes in the context of enwr-
gency planning is not only arbitrary, but
irrational.”  /d. at 18. Despite this asser-
tion, it is clear that the Commission’s dif
ferential treatment of these phenomena is
entirely rational.

Petitioners assert that “the Commission
does consider ... volcanofes{, hurricane|s|,
fand] tornadojes),” and then swate: “Not-
bly, with respect tw Diablo Canyon, the
Commission allowed Petitioners the oppor
tunity to litigate the polential impacts of
tornadoes and hurncanes on emergency re-
sponse, but provided ne basis upon which

It. For an eanthquake o coinplicate an emeryen-
cy response the iwo events would probably have
1o occur closer in ume than one week. If 4
period of 48 hours were chosen, for examplc,
the odds agasnst a snnuliancous occurrence
would be far higher even 1han those mentioned
in the teal.
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to conclude that their occurrence is any
more probable than an earthquake—the po-
tential impacts of which were excluded
from the hearing process.”” Pet.Supp.Br.
at 17-18 (emphasis in original). These are
strong statements, and so it is remarkable
that petitioners offer ne support in their
initia) brief for either of those assertions.
In their reply brief, however, petitioners
cite as support, and their only support,
Commissioner Asselstine’s Diablo Canyon
dissent. The only possibly refevant portion
of that dissent states:

The probability that a tornado will
travel through a particular 10-mile area
and thereby initiate or disrupl response
to an emergency at a nuclear plant must
be quite low; yut, the Commission re-
quires consideration of that issue for cer-
tawn plants. Similarly, the probability of
a hurricane striking the San Luis Obispo
coastal area and imtisting or disrupting
an emergency response must also be
quite low; yet the Commission con-
sidered that very issue in the Diablu Can-
yon case. :

Diablo Canyon, CLI-84-12, 20 N.R.C. at
263 (dissenting views of Commissioner As-
selsune).

With respect to tornadoes, petitioners
simply misstate Commissioner Asselstine's
position. His dissent clearly states that
*the Commission requires consideration of
[tornadoes] for certain plants.” Id. (em-
phasis added). it does not, as petitioners
assert, state that the Commission con-
sidered tornadoes in the case of Diablo
Canyon or that the Commission considers
tornadoes for most plants. *

Commissioner Asselstine does assert in
his dissent that the Commission considered

12. The dissent stales that we unfairly refuse to
look at Commussion decisions not cited by peti-
tioners, yet “unquesiionably accept| J” the Cam-
mssion’s assertion that it had previously con-
sidered only frequently occurnng natural phe-
nomena. Dissent at 55-56. “Fairness would
seem 1o dictaie that beth parties cite cases 1o sup-
port their upposing claims betore the court ac-
cepts cither.  Here, unfortunatcly, nesther panty
did s0." /d In addition 10 requiring that the
Comumission prove a negative, this obgection 1g-
notes the more basic point thai the burden ot

the possibility of a hurricane stnking the
Diablo Canyon plant. /d. But Commis-
sioner Asselstne, like petitioners, provides
no record citation to establish that such
consideration in fact took place. Indeed,
PG & E asserts that Commissioner Assel-
stine was simply mistaken. PG & E Brief
at 17. Thus, petitioners’ reliance on Com-
missioner Asselstine’s dissent does nothing
to advance their claim. At oral argument,
petitioners repeatedly emphasized Commis-
sioner Asselstine’s dissent.  Petitioners
were then speéiﬁcully asked whether they
could produce any citations of instances
where the Commission had required consid-
eration of infrequent natural phenomena
other than earthquakes. Petitioners’ reply
was that they could not. As a matter of
law, petitioners’ reliance on Commissioner
Asselstine’s unsubstantiated assertion is in-
sufficient o establish that the Commission
considered any highly infrequent natural
phenomena in its review of the Diablo Can-
yon emergency plans, and therefore acted
arbitrarily in excluding consideration of
earthquakes.'?

In its Diablo Canyon decision, the Com-
mission observed that “[wlith one excep-
tion, the focus has always been on fre-
quently occurnng natural phenomena.”
CL1-84-12, 20 N.R.C. at 252. “The one
exception is Trojan, for which consideration
has been given o the effects of voleam
eruption due to the expectation that anoth-
er explosion is imminent at Mt. St. Helens.”
Id. at 252 n4. The Commssion's consider-
ation of a volcanic eruption at Mt. St. Hel-
ens on emergency planning at the nearby
Trojan plant does not render arbitrary the
Commission’s decision nct to consider
earthquakes at Diablo Canyon. A major

proof 1s on the petitioners and that, conseguently,
they bear the risk of nonpersuasion. Morscover,
the cases cited by the dissent {invalving, for exam-
ple, the possibility of severe winter storms),
while they may consider occurrences thas are to
some degree “infrequent,” do not comparc in
degree of rarity with the event whose occur-.
vence 1s considered here.  These are judgments
of degree and wherever the spectrum is cut it
will always be possible 10 pont out that events
on opposite sides of the line are nor vastly
difterent.
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eruption occurred at Mt. St. Helens in May,
1980, and there was scientific evidence that
there was a probability of further volcanie
activity in the near future. This is in sig-
nificant contrast to the situation at Diable
Canyon. Petitioners have pointed to noth-
ing in the record to suggest that there has
been an earthquake near Diablo Canyon in
the recent past that would have posed any
threat w the piant or to emergency re-
sponses. As we have already discussed,
the Cummissiun reasonably concluded that
the possibility that an earthquake would
oceur at the plant contempuraneously with
an independently caused radiological re-
lease 1s o small to require specifie consid-
eration. Uunder these circumstiances, the
Cominission’s decision to consider voleanic
eruptions ut Trojan, but exclude considera-
tion of earthquakes at Diablo Canyon, was
entirely rational,

Petitivners correctly poipt out that “on-
the-record consideration was given to com-
plications resulting from other natural phe-
nomena, such as fog and heavy ran.” Pet.
Supp.Br. at 18-19. In Diablo Canyon, the
Commission itself stated that “[iln prior
cases, such frequently occurring natural
phenomena as snow, heavy rain, and fog
have been considered.” CLI-84-12, 20
N.R.C. at 252. The Cummission went on to
stress, however, that “the focus has always
been on frequently vccurring natural phe-
nomena.” ld. (emphasis added). Thus, the
Commission may require consideration of
snow for a plant in Pennsylvania where
snow occurs frequently. This does not
mean, however, that the Commission acts
arbitrarily if it excludes consideration of
snow for plants in southern Flonda.

We cannot say that the Commission deci-
sion to consider such frequently occurring
natural phenomena as ran and fog, but not
to consider the wfrequent phenomenon of a
major earthquake, was arbitrary and capri-
cious. There is record evidence that dense
fog (visibility of less than a quarter mile)
occurs, on average, approximately eighty-
eight Umes a year, see Evacuation Time
Assessment for the Diablo Canyon Nuclear
Power Plunt st 7, Sept. 1980, Record, vol.
102, appiicant’s exh 78 at 7, aL Uperating

License Hearing, Jan. 19-26, 1982, and th.t
heavy rainfall (greater than .31 inches (.«
day) has occurred up to twenty-five tiucs
in a given year. See Diablo Canyon Uniis
I and 2 Final Safety Analysis Report u
2.3A-44, 2.3A-45 table T (applicant’s exh 5
at Operating License Hearing, Oct. 13,
1977). This establishes that rain and fog
are far more likely to occur at the plsut
than a major, disrupting earthquake.

It is of no significance that the Comuus-
sion did not announce a general stanuuard
for determining whal constitutes frequent-
ly occurring and infrequently occurruiy

natural phenomena. We are reviewing e

Commission’s action in this case o deter
‘mune if it is arbitrary and capricious. To
conclude that the Commission did not aet
arbitrarily and capriciously in this case, 1t
is sufficient that the record establishes thut
fog is 24,200 times more likely to occur,
and rain is 6,875 times more likely 1o occur,
at Diable Canyen than is a major eartl-
quake. (Contrary to the dissent’s charyu,
this comparison relates the frequencies oi
rain and fog to that of earthquakes and
does not involve multiplying either by the
chances of an independent nuclear uccr-
dent) Under these circumstances, the
Commission certainly drew a rational dis-
tinction between rain and fog, on the one
hand, and earthquakes, on the other. Giv-
en the relative probabilities, this court cau-
not conclude that the Commission's dee
sion was arbitrary and capricious.

3. Flembility of emergency plans.
The Commission gave a third reason fur
excluding consideration of earthquakes:

The Commission's view that it need 1ot
give specific consideration to the comiyh-
cating effects of earthquakes on emer-
gency planning in this case is bolsterad
by the following consideration. Specific
consideration has been given in this case
to the effects of other relatively frequent
natural phenomena. The evidence -
cludes the capability of the emergency
plan ta respond to disruptions in comu-
nication networks und evacuation routes

as u result of fog, severe storms il

SAN LUIS OBISPO MOTHERS FOR PEACE v. US. NUC. Ru.... 43
Clic as 789 F 2d 28 (D.C. Clr. 1968)

heavy rain. In the extreme, these phe-

nomena are capable of resulting in area-

wide disruptions similar to some of the
disruptions which may resuit from an
earthquake. Testimony in the Diablo

Canyon record indicates that adverse

weather conditions such as the effect of

heavy fog could increase evacuation time
to approximately 10 hours. Thus, while
no explicit consideration has been given
to disruptions caused by earthquakes,
the emergency plans do have considera-
ble flexibility to handle the disrupuons
caused by vanous natural phenomena
which occur with far greater frequency
than do damaging earthquakes, and this
implicitly includes sume flexibility 1o han-
dle disruptions by earthyuakes as well.
Diablo Canyon, CLI-84-12, 20 N.R.C. at
252-53.

Petitioners argue that “the Cummission
majority provides no support whatsoever
for its third assertion” and that therefore
the Commission’s conclusion about the flex-
ibility of the emergency plans “is complete
speculation and nothing more.” See Pet.
Supp.Br. at 18-19. Petitioners’ argument
is both irrelevant and wrong. The Commis-
s1 expressly stated that it was citing the
inherent flexibility of the emergency plans
only to “bolster” its conclusion that specific
consideration of earthquakes is not war-
ranted. See CLI-84-12, 20 N.R.C. at 252.
At the outset of its decision, the Commis-
sion set forth the positions of the parties,
autributing the flexibility argument to PG
& E and the argument based on probability
to its seaff. See id. at 251. The Commis-
sion then began its analysis by stating:
“The Commission agrees with the NRC
staff's analysis in this case.” Id. Thus,
even if petitioners’ attack on the flexibifity
rationale were successful, that would not
damage the Commission’s basic argument,
which was that the coincidence of two high-
ly improbable events was so radically im-
probable as not to require a hearing.

In any case, the Commission’s observa-
tions about the inherent flexibility of ener-
gency plans does, in fact, support its deci-
sion not to consider earthquakes. Those

remarks are also entirely consistent with
the emergency planning regulation. Both
of these conclusions are easily demonstrat-
ed. The regulation sets forth sixteen gen-
eral standards with which emergency plans
must comply. For example, these stan-
dards require emergency plans to provide
and maintain “fajdequate emergency facili-
ties and equipment to support the emergen-
cy response,” as weil as w use ‘‘{aldequate
methods, systems, and equipment for as-
sessing and 'monitoring actual or potential
offsite consequences of a radiological con-
dition.” 10 C.FR. § 50.47(b}8) & (9). The
regulations make no reference to specific
conditiuns or accident sequences. As early
as 1981, just one year after the regulations
were promulgated, the Commission ob-
served in another context: ‘“The current
regulations are designed with the flexibility
to accommmodate a range of onsite acci-
dents, including accidents that may be
caused by severe earthquakes. This does
not, however, mean that emergency plans
should be tailored to accommodate specific
accident sequences....” San Onofre,
CLI-81-33, 14 N.R.C. at 1092. Thus, the
Commission’s observation in this case that
the Diablo Canyon emergency plans con-
tain a measure of inherent flexibility is
supported by the fact that the plans were
designed and approved in accordance with
the standards of flexibility set forth in the
emergency planning regulation.

Asg the NRC points out, the emergency
response plan already in place to desl with
frequent natural phenomena has the capac-
ity to be of assistance in coping with prob-
lems that may be expected to occur as the
result of an earthquake. For example, in
the event that commercial telephore lines
go down, the plans provide for back-up
communications, including radio trans-
mission and telephone lines dedicated spe-
cifically to all cntical facilities and orga-
nizations. See LBP-82-70, 16 N.R.C. 756,
715, 817-18 (1982). Similarly, if roads be-
come unusable, the plan specifically con-
templates the use of helicopters, overland
vehicles, and boats. Jd. at 773, 814-16,
834-35. Petitioners’ argument is that the
Commussion should have held a hearing to

000000t
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deter. .. -er these alternate facilities
will be useful in the event of an earth-
quake. But the Commission is not re-
quired to hold a hearing to prove what
common sense shows, that such backup
communication and transportation plans
and facilities are likeli{ to prove heipful in
the event of an earthquake as well as in
the event of a heavy ran. It was, there-
fore, entirely rational for the Commission
to bolster its conclusion with the observa-
tion that the emergency response plan al-
ready in place has flexibility that would aid
in dealing with disruptions caused by earth-
quakes.

We conclude that petitioners have failed
to establish that the Commission’s refusal
W require emergency response plans o
consider earthquakes was arbitrary and ca-
pricious ur irrational.

C.

In short, petitioners have been unable to
advance any reason why the deference nor-
mally accorded to an agency's interprets-
uon of its own regulations should not be
given to the Commission’s interpretation in
this case  The Commission has consistent-
ly and repeatedly interpreted its emergency
planning regulation not to require consider-
aton of the effects of earthquakes in emer-
gency planning and this interpretation is
neither plainly inconsistent with the regula-
tory language nor arbitrary and capricious.
Under these circumstances, the Commis-
sion’s nterpretation is controlling.  See
United States v. Lartonoff, 431 U.S. at
872-73, 97 S.Ct. at 2155-36.

Because the NRC was not required by its
regulations to cunsider the potential compli-
cation effects of earthguakes on emergen-
¢y planning 1n its decision to license Diablo
Canyon, and in fact affirmatively exeluded
such consideration, there is no merit W
petitioners’ claim that they were denied a
hearing on this issue in violation of secuon
189(a) of the Atomie Energy Act. See Un-
wn of Uencerned Scieutists, 135 F2d

1487

1.

Petitioners ask this court to supplemut
the record to comsider transcripts of
closed meeting of the Nuclear Regulal...,
Commission. Petitioners ¢laim that “[tjhe
illegitimacy of the Commission majorny's
decision to exclude earthquakes from erace-
gency planning at Diablo Canyon is cun-
firmed by an examunation of the clu.id
meeting transenpts.” Pet.Supp.Br. at 2l.

{6) Judicial examination of these tran-
scripts would represent an extraordinary
intrusion into the realm of the agency.
These transcripts record the frank delibers
tions of Commission members engaged
the collective mental processes of the agen-
cy. In a case reviewing action by the See-
retary of Agriculture, the Supreme Court
had this o say about the distriet courrs
authorization of deposition of the Sevre-
Lary:

[The Secretary should never have luen

subjected to this exatmnation. The pro-

ceeding before the Secretary “has a gual-
ity resembling that of a judicial procued-
ing.” Such an examination of a judge
would be destructive of judicial respotii-
bility, We have explicitly held in this
very litigation that “it was not the fuue-
tion of the court to probe the mentad

processes uf the Secretary.” Just as a

Judge cannot be subjected to such serun-

ny, so the integnty of the administrauive

process must be equally respected.
United States v. Morgan, 313 U.S. 104,
422, 61 S.Ct. 999, 1004, 85 L.Ed. 1429 (1341)
(citations omitted).

As the Supreme Court has stated, “there
must be a strong showing of bad faith ur
improper behavior before [inquiry into the
mental processes of the admimnistrative deci-
sionmaker] may be made.” Citizens (v
Preserve Overton Park v. Volpe; 401 U.S.
402, 420, 91 3.Ct. 314, 825, 28 L.Ed.2d 116
(1971). Petitioners have made no <.
showiny in this case.

Petitioners offer nothing but the ¢
scripts to support their motion to si;
ment the record. Apparently unabi.
powt to any independent evidence of
proper conduct by the Commission, p i
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tioners simply assert that the transcripts
alone are sufficient to establish the requi-
site bad faith and improper conduct on the
part of the Commission. We reject this
approach. Petitioners must make the req-
uisite showing before we will look at the
transcripts. We will not examine the tran-
scripts Lo determine if we may examine the
transenpts.

There may be cases where a court is
warranted in examining the deliberative
proceedings of the agency. But such cases
must be the rare exception if agencies are
to engage in uninhibited and frank discus-
sions during their deliberations. Were
courts regularly to review the transcripts
of ugency deliberative proceedings, 1. dis-
cussions would he conducted with judicial
serutiny i mind.  Such agency proceedings
would then be useless both to the agency
and to the courts. We think the analogy to
the deliberative processes of a court is an
apt one. Without the assurance of secrecy,
the court could not fully perform its func-
tions.

We deny petitioners’ request to supple-
ment the record in this case since petition-
ers have failed to make an independent
showing that the Commission acted improp-
erly or in bad faith.

The Cominission’s decision is, therefore,

Affirmed.

MIKVA, Circuit Judge:

I concur in Parts | and il of Judge
Bork's opinion and in the result reached by
Part JH. [ write separately, however, to
emphasize my understanding of the show-
ing necessary before a court may supple
ment the record by examining transcripts
of a closed commission hearing. 1 cannot
accept the view, supra at 44-45, that a peti-
tioner asking a court to review transcripts
of this nature must always make a prior
and independent showing of agency wrong-
doing before the court will examine the
transcripts. Like a bank policy of offering
loans only to borrowers who do not need
loans, this view suggests that the tran-
seripts can serve only as cumulative evi-
dence to support a claim airesdy indepen-

dently established. 7. pwrality claims
support for this notion from the Supreme
Court’s observation that a strong showing
of bad faith or improper behavior must
precede examination of the administrative
decisionmaker’s mental processes. Citi-
zens to Preserve Overton Park v. Volpe,
401 U.S. 402, 91 S.Ct. 814, 28 L.Ed.2d 136
(1971). OQverton Park based this rule,
however, on the availability of administra-
tive findings “‘made at the same time as the
decision.” [d. at 420, 91 S.Ct. at 825. The
Court then immediately added, "“But here
there are no such formal findings and it
may be that the only way there can be
effective judicial review is by examining
the decisionmakers themselves.” Id.

The Overton Park rule protects the ad-
ministrative decisionmaker’s mental pro-
cesses from routine judicial scrutiny. In
other appropnate cases, a court may exam-
ine agency transcripts without entering
this sensitive terrain of the decisionmaker’s
thought patterns. The most fruitful yield
from agency transcripts may well be infor-
mation about the tangible ingredients that
entered the agency’s decision, not inferenc-
es about the decisionmaker’'s biases, mou-
vations, and human weaknesses.

In reconciling the concerns of Overton
Park with the potential uses of agency
transcripts, my view is thal the showing
demanded of a petitioner is an allegation,
strongly supported by the record, affida-
vits, and specific references to the tran-

. scripts, that the agency has acted in bad

faith or with improper purpose. If the
court decides that review of the transeripts
is called for, it can devise in camera proce-
dures to ensure the sanctity of the adminis-
trative process. But the plurality’s at-
tempt to safeguard agency deliberations by
an absolute judicial refusal to inspect tran-
scripts at the threshold of inquiry sweeps
too broadly. In practical effect, the plurali-
ty’s rule may deprive petitioner of the only
available, and perhaps the most complete,
evidence of agency wrongdoing. More-
over, it creates incentives for concealment
from the public and reviewing courts by
announcing to the agency that any improp-
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er act iring their proceedings
will be i ie so long as no tangible
evidence of these improper activns escapes
from the meeting room. Only by leaving
open the possibility of at least in camera
Judical inspection of transeripts can the le-
giumate interests of petitioners and the
public in judicial review of agencies and
their procedures be vindicated. By stating
that a petitioner must produce a "“smoking
gun” before the court will even look at
closed agency proceedings, the plurality in-
sulates the agency’s deliberations far be-
yond the protection contemplated by Over-
ton Park or any other controlling prece-
dents.

In this case, | agree with the plurality
that peutioners’ request to supplement the
record with the transeripts st be demed.
Petitioners have not made nearly substan-
tial envugh 4 showing to warrant mnclusion
of the transenpts in the record. Neither
peutivners’ allegatons nor the portion of
the trunseripts disclosed to us suggests
that the agency acted in bad faith in ex-
cluding earthquukes from its conswderation
of emergency planning at Diablo Canyon.
For this reasun, | concur in the resuit.

WALD. Circuit Judge, with whom
SPOTTSWOOD W. ROBINSON, 111 Chier
Judge, and J. SKELLY WRIGHT and
GINSBURG, Circuit Judyes, join, dissent-
ing:

Today a majority of the ¢n banc court
upholds the Nuclear Reguilatory Commis-
sion’s conclusion that its emergency plan-
ning regulations neither require nor permit

1. The otiginal San Unofre deasion on carth-
quikes und cinergency planming heldd that the
regulativns do nol 1equire cunsideration of
carthquakes and wdicated further that such
consideratiun would nol be permuted barnng
amendment of the regulations. Southern Cali-
forma Eduson Co. tSan Unotre), 14 N.R.C. 1091,
1091-92 (1981} {hereinatter wted as San
Ontofre]. Simularly, 1n the Diublo Canvon order
the Commussiun held both that the regulations
did not require consideranon of carthquakes
and that i1t would not permit consideration in
thus case  Pacific Gus & Llec. Co. (Dhablo Can-
yon), 20 N R.C 249 280, 253-54 (1984) {herein
alter tiled as Dwblo Cuntvon |, see tnfra at S8 n
17& 00 by
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consideration of earthquikes as events
which could initiate or complicate an aevs
dent at a nuclear power plant located thre
miles from an scuve fault! The court
reaches this conclusion by narrowly limu
ing its focus to Cummission decisions deit-
ing with earthquakes and emergency plin
ning and by relying on a deceptive set «l
calculations based un the numerical proba
bilities of a radiological emergency and an
earthquake vccurring simultaneously at the
Diablo Canyon plant. This case must, how-
ever, be viewed in the context of the browd
er purpeses. of emergency planning and
against the baekdrop of the Commussion’s
other emergency planning decisions.  The
majority’s opinion upholding the Conuus
sion’s rationale in toto effecuvely nullifies
emergency planning as an effort Lo predict
what actions would be needed should an
accdent occur.  Instead, under the majori-
ty’s view, the Comnussion can avoud Lhe
public commitment it made in its regula-
tions simply by declaring that the probahiii
ty of any accident occurning is oo low to
bother with. Had the majority surveyed
the wider picture, 1t should have realizid
that the Commission’s decision is woetully
inadequate us a piece of logical reasoning,
lacking in record support, and patently in-
consistent with other nterpretations of the
emergency planming regulations as well us
the underlying purposes of those regula-
tions.?

1. Scurk ur ReviEw

Petitioners argue that the effect of
earthquakes on emergency planning at Dia

2, Al the same tune this court granted, in pait,
petitioners’ suggestion tur rehearing en bane,
we granted peutioners’ molion fur teave 10 file
supplementary  cxhibits consisting largely ol
transcripts of clused Commission ineetings i
which the Commissioners discussed the decision
noi 1o allow carthyuakes 10 be considered in the
emergency planming for Diablo Canvon. San
1.u1s Obispu Mothers tor Peace v. NRC, 760 F.2d4
1320. 1321 (D.C.Cir.1985) (en banc). Because,
howesver, | would find the Commussion’s o1det
arbitrary and capricious on us face, and in view
of the lack of evidence supporung it, I do nor
reach the second guestion posed in vur unpub
hished order dated dugust 12, 198BS, on the \le-
siee of consderation the woun may give to
those transcripes

po—

SAN LUIS OBISPO MOTHERS FOR PEACE v. US. NUF MR 47
Clie ae 749 F2d 26 (D.C. Clr. 1980) {

bioc Canyon is a “material safety issue”
requiring a hearing under § 18%(a) of the
Atomic Energy Act as interpreted in Un-
ion of Concerned Scientists v. NRC, 135
F.2d 1437 (D.C.Cir.1984), cert. dented, —
US. —, 105 S.Ct. 815, 83 L.Ed.2d 808
(1985). Because the matenality of a safety
issue i3 in large part a function of the
Commission’s regulations,® this claim re-
duces to a charge that the NRC's interpre-
tation and application of ils emergency
planning regulations is arbitrary and capri-
cious. Cf. GUARD v. NRC, 153 F.2d 1144,
1150 (D.C.Cir.1985). As the majority right-
ly points out, this court must normally de-
fer 1o an agency’s interpretation of its own
regulauon * ‘unless it is plainly erroneous
or inconsistent with the regulation.’”
United States v. Lanonoff, 431 U.S. 864,
872, 97 S.Ct. 2150, 2155, 53 l.Ed.2d 48
(1977) (citation omitted). This rule does
not, however, mean that the court abdi-
cates its responsibility to assess the arbi-
trariness and capriciousness of agency ac-
tion. Instead, it serves to focus the court’s
inquiry on several discrete tasks of which
one, but only one, is to assure that the
interpretation is consistent with the lan-
guage of the regulation.

A court also needs to assure itself that
the regulations are ‘‘consistent with the
statute under which they are promul-
gated.” Id. at 873, 97 S.Ct ac 2156. This
statutory inguiry ia difficult to conduct for
NRC regulations, however, because the
Atomic Energy Act creates “a regulatory
scheme that ... is ‘virtually unique in the
degree o which broad responsibility is re-
posed in the sdministrative agency, free of
close prescription in its charter as to how it
shall proceed in achieving the statutory
objectives.’ " Carstens v. NRC, 142 F.2d
1546, 1551 (D.C.Cir.1984) (citation omitted),
cert. demed, — J.5. —, 105 S.Ct. 26175,
86 L.Ed.2d 694 (1985). The Act does not,

3. The majority mischaracterizes the halding of
Umion of Cuncerned Scientists when 1t suggesis
that only 1ssues defined as matenal in the Cum-
mission’s 1cgulations merut a hearing. May. up.
at 29-30. The court in Yrmion of Concerned Scien-
st clearly staled that a court may always review,

of course, specifically ergency

planning, let alone earti., —.a.

A third task for a court reviewing the
NRC's regulatory interpretations is to in-
quire into their consistency with both the
stated purposes of the regulations and oth-
er interpretations of the same regnulations.
The Supreme Court has held that the Com-
mission’s interpretation of its regulations
must be accepted only if it “sensibly con-
forms to the purpose and wording of the
regulations” and is “consistent with prior
agency decisions.” Northern Indiana
Public Sermce Co. v. Porter County
Chapter of the lzaak Walton League of
America, 123 YS. 12, 14-15, 96 S.Ct. 172,
173-74, 46 L.Ed.2d 156 (1975) (assessing
Awmic Energy Commission regulations).
A reviewing court thus must “determine if
{the regulatory interpretation] is consistent
with ... the purpose which the regulation
is ntended to serve.” Cheshire Hospital
v. New Hampshire-Vermont Hospital-
ization Service, Inc., 689 F.2d 1112, 1117
(1st Cir.1982). [t must ajso ensure that the
agency has treated like cases similarly or
provided a reasoned explanation for any
vanations. Airmark Corp. v. FAA, 158
F.2d 685, 691-92 (D.C.Cir.1985).

Finally, a reviewing court must insist
that the agency provide & clear explanation
of the factual and policy bases for its regu-
latory interpretation. Errors rendering an
action arbitrary and capricious cannot even
be spotied unless the agency has “artic-
ulatefd] a satisfactory explanation for its
action including a ‘rational connection be-
tween the facts found and the choice
made.’” Motor Vehicle Manufacturers
Association v. State Farm Mutual Auto-
mobile Insurance Co., 163 U.S. 29, 43, 103
S.Ct. 2856, 2866, 17 L.Ed.2d 443 (1983) (ci-
tation omitted). As this court regularly
points out, “[afithough our judicial duties
demand great deference to agency exper-
tise, we cannot defer, indeed we cannot

under an arbitrary and capricious standard. an
agency’s determunation that an sssue is not ma-
terial to satety. 735 F.2d at 1448 n. 20. Such
review would be appropnate when a party alleg-
es thal existing regulanions erroncousty fail to
require consideration of a matenal safety issue.
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even engage in meaningful review, unless
we are told which factual distinctions sepa-
rate arguably [similar sitaations|, and why
those distinctions are important.” Public
Media Center v. FCC, 587 F.2d 1322, 1331
(D.C.Cir.1978). An agency cannot fulfill
the requirement of an adeguate explana-
tion merely by insisting that its conclusions
are rational and supported by the record.
Instead, it must give the court “the ratio-
nale underlying the importance of factual
distinctions as well as the factual distine-
tions themselves.” [d. at 1332.

The NRC's order excluding varthquakes
from consideration in the emergency plan-
ning for Diablu Canyou cannot stand up to
this kind of scrutiny. The NRC has totully
defaulted in providing any satisfactory ex-
planation of why it interpreted the emer-
gency planmng regulations to exclude ali
consideration of earthquake complications
in the emergency planning for a faality
whose design proceedings centered on the
plant’s preoximily o an active earthyuake
fault. In particular, many of the rationales
the NRC has provided are inconsistent with
the stated purpose of the emergency plan-
ning regulations and with earlier and later
applications of those regulations.

II. lGNORING THE PURPOSES OF
EMERGENCY PLANNING

The majority never faces up to petition-
ers’ most telling argument: that the Com-
mission’s interpretation of its emergency
planning regulations is inconsistent with
the fundamental purposes of those regula-
tions. Petitioners’ Br. at 16-17; see Diablu
Canyon, 20 N.R.C. at 262 (Commissioner
Asselstine, dissenting) (Commission's deci-
sion is inconsistent with the reguialions’
“judgment that adequate emergency plan-
ning is an essential element in protecting
the public heaith and safety independent of
the Commission's other regulations and
safety reviews focusing on the design of
the plunt itsedf” ). The requirement that a
regulaters cnterpretation be  consistent
At he 0y tea frasnles Tor proanulgating
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jor changes in regulatory direction sub si-
lentio —as the Commission appears tw be
doing here.

A. The Purposes of the Reyulations

When the emergency planning regula-
tions were issued in 1980, they reflected a
major shift from the Cummission’s concep-
ton of emergency planning prior to the
accident at the Three Mile Island (“TMI)
nuclear power plant. As the NRC ex-
plained when it proposed the regulations,

The proposed rule is predicated on the

Commission’s considered judgment in the

aftermath of the accident at Three Mile

Islund that safe siting und design-engi-

neered features alone do net optimize

protection of the public health and safe-
ty.... Emergency plunning was con-
cetved as a secondury but additional mea-
sure o be exercised in the unlikely event
that an accident would happen. The
Commission’s perspective was severely
altered by the unexpected sequence of
events that occurred at Three Mile Is-
land. The uccident showed clearly that
the protection provided by siung and en-
gineered safety features must be bol-
stered by the ability w take protective
measures during the course of an aca-
dent.
44 Fed.Reg. 75,167, 75,169 (1979). These
views were echoed in the preamble accom-
panymng the final regulations. 45 Fed Reg.
55,402, 55,403 (1984).

In adopting these emergency planning
regulations, the NRC espoused the “*funda-
mental philosophy"” of emergency plunning
first proposed by the Kemeny Commission
in the aftermath of the TMI accident. This
philosophy requires all relevant actors w
“do everything possible to prevent acci-
dents of this seriousness, but at the same
time {Lo] assume that such an accident may
occur und be prepared for response W the
resulting emergency.” Report of the Fres
wdent s Compassion on the Accudent at
Three Wide Biland 7 Q979 reprinted in
Hecora Volame vy Jowt Intervenors’ L1

SAN LUIS OBISPO MOTHERS FOR PEACE v. US. NUC. REG )‘q
Cite as 789 ¥ 2d 26 (D.C. Clr. 1986) £ s

Exhibit 114A (for identification only).! A
previous Commission interpretation of the
regulations similarily noted that “{t}he un-
derlying assumption of the NRC’s emer-
gency planning regulations in 10 CFR
§ 50.47 is that, despite application of strin-
gent safety measures, a serious nuclear
accudent may oceur.”  Southern Califor-
nia Edison Co. (San Onofre), 17 N.R.C.
528, 533 (1983), vacated on other grounds
sub nom. GUARD v. NRC, 153 F.2d 1144
(D.C.Cir.1985). Basing the regulations on
the assumption that an accident can oceur
despite other safeguards highlights the im-
portance of “emergency planning as equiv-
alent to, rather than secondary .-to, siung
and design in public protection.” 44 Fed.
Reg. at 75,169. These contemporancous
statements of the purpose of the regula-
tions, and not the NRC's later representa-
tion to this court that “emergency plunning
{is} @ backstop rather than a frontline de-
fense,” NRC Br. at 26, must guide the
interpretation of the emergency planning
regulations.

B. [Inconsistencies with the Regulation's
Purposes

Two uof the most important reasons for
the exclusion of earthquake effects from
emergency planning cited by the majority
and the Commission are inconsistent with
the stated purposes of the regulations.
The first is the Commission's conclusion
that earthquakes smaller than the Safe
Shutdown Earthquake (“SSE™) need not be
considered as initiators ¢f accidents be-
cause ‘“the seismic design of the plant was
reviewed to render extremely small the
probability that such an earthquake would
result in a radiologic release.”” 20 N.R.C.
at 251. The second notion relied upon pri-
marily, by the majority, is that the likeli-
hood of a radiological accident oceuring at
all is a relevant concern in deciding the
scape of emergency planning, even though
such planning begins with the assumption
that an accident—unthinkable as it may
be—unil in fact occur,

4. Al ciauvas w the vecord will heremnatier re-
fer 1o the volume of the record ("Rec. Vol")

Nuclear power plants are e
withstand a variety of severe na...al phe-
nomena, including earthquakes. See 10
C.F.R. pt. 50, app. A, criterion 2 (1985). If
the operation of these plants always lived
up to their designers’ hopes, no emergency
planning would ever be necessary. The
entire thrust of the change in philosophy
reflected in the 1980 regulations, however,
was to build emergency planning around
the assumption “that, despite application of
stringent safety measures, a serious nucle
ar accident may occur.” Southern Cali-
Sforma Edison Co., 7T N.R.C. at 533. The
regulations are désigned to ensure that
“‘the protecuion provided by siting and engi-
neered design features {will} be bolstered
hy the ability w take protective measures
during the course of an accident.” 45 Fed.
Reg. 55,402, 55403 (1980 (preamble to
final regulations). The NRC cannot now,
consistently with the stated purpose of its
regulations, interpret those regulations to
exclude altogether eonsideration of acci-
dents initisted by earthquakes solely on
the ground that Diablo Canyon’s design
makes such accidents highly improbable.
Cf. GUARD v. NRC, 753 F.2d 1144, 1149-
50 (D.C.Cir.1985) (finding interpretation to
be irrational in part because it was based
on “an assumption {not] properly indulged
in an emergency preparedness regula-
tion”). Bu! see infra at 51 & n7 (NRC
may exclude earthquakes as initiators be-
cause the probability of occurrence is
small). In so doing, the Commission is
engaging in circular reasoning, since the
very purpose of the exercise is to plan for
the unthinkable eventuality that the design
safeguards will not prevent an accident.

The majority and the Commission, see
infra at 52 & n.10, repeat this mistake
when they factor in the probability of a
radiological accident occurring at all when
evaluating whether earthquakes occur fre-
quently enpough W merit consideration as
complicating factors. Here again, emer-
geney pianning starts from the assumption
that an accident has already occurred. Ob-

and, when possible, to eaither the exhibit number
(“Ex.”) or transcript page (“Tr.”).
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viously the probability of an adverse event,
such as heavy rain or an earthquake, com-
plicating emergency planning after an aeci-
dent must be taken into account when de-
ciding whether to plan for such an even-
tuality. But the pertinent probability is
that of the complicating event alone, not
multiplied by the probability of a radiolugi-
cal acerdent. The majority eventually dues
compare the independent probabilities of
earthquakes and other ullegedly freguently
oceurring phenomena, maj. op. at 42, but
only after downplaying the frequency of
earthquahes by multiplying their probabuli-
ty by the probability of a radiological acar-
dent, muy op. at 3910, This caleutaton,
stressed in the majority’s epeming para-
graph, produces decepuvely low figures in
large part because the Jow statistical prob-
ability of a rudiological accident ever oceur-
ring insures that the simultaneous occur-
rence of an acerdent und any complicating
factor is concededly an extremely unlikely
event. See fngra at 55. Thus, “{t}he prob-
ability arguments used by the Commission
are really arguments that we do not need
any emergency planming, rather than that
we need not consider earthquakes in emer-
gency planning.” 206 N.R.C. at 262 (Com-
missioner Asselstine, dissenting).

By endorsing the NRC's consideration of
design adequacy and radiological accident
probabilities in emergency planning, the
majority invites the conunuing erosion of
the emergency planning standards. Little
is left for the NRC to plan for once it
eliminates from consideration not only initi-
aung events the plant has been designed to
withstand but uny complicating event with
a low probability of occurrence after it has
been multiplied by a faector of 0.00001 to
reflect the ) in 100,000 chance of a radio-

8. The majority, the NRC statf, and PG & E all
rely on an esumated acadent probabilny of
10-3 or o M0U00. Muay op. at 38; NRC
Stalf's Memorandum Regarding Consideration
of Eftects of Earthquakes on Emergency Plan:
ming (LLI-84—1 ot 4 n. 3 tMav 3, 1984), un
Rec.Vul Jod. PG & B Br.at 13-14 & nn. 1415,

6. The ingonty cors i hinding that it cequires “a
sttanee teading of the statate 1o say Thal b
per s g cmergency plantung at all (the siua
tun tor over thuty veaisy, but thal, once an

logical accident occurring in the first
place.* These exceptions will easily swal-
low the whole of the plan. The NRC is, of
course, free to change its regulations to
make “emergency planning ... a backstop
rather than a front-line defense.” NRC Br.
at 26. As of now, however, emergency
planning is supposed to be “equivalent to,
rather than ... secondary 10, siting and
design in public protection.” 44 Fed Reg.
at 75,169. The regulations must be inter-
pretéd accordingly $

1. THe “ARBITRARY AND CaPRICIOUS”

NATURE or THE COMMISSION'S
RATIUNALES

The Diablo Canyon deeision is arbitrary
and capricious solely because of its funda-
mental inconsistency with the putative pur-
poses of the emergency planning regula-
tions. In addition, the Commission’s three
stated reasons for excluding earthquakes
fromn emergency planning at Diablo Can-
yon, and the majority’s acquiescence in
them, provide further evidence of the deci-
sion's arbitrariness.

A. Earthgquuke-Initiated
Emergency

Radiolagical

The Commission’s first rationale for in-
terpreting the emergency planning regula-
tions to exclude earthquake complications
is that the probability of an earthquake
causing a radiological release is 100 small
to be of concern. This conclusion is de-
pendent on two separate findings about
different-sized earthquakes:

For earthquakes up to und including the

Sufe Shutdown Euarthquake (SSE), the

seismic design of the plant was reviewed

to render extremely small the probability
that such an earthquake would result in

emergency plansung regulation s promulgaled,
it must mandate consideration of carthquakes.”
May. up. at 36, All pentioners are saying 15 that
once the NRC interpreted the Atomic Energy
Act 1o require emergency planning regulations
tn urder to proteat public health and satetv, o
must interpret those regulatn ns consistently
wath thai puipuse.  Any subsequent change
statutory interpretation by the agency would, ot
Ccouise, requnre @ reasonied explanation,

T e——— s R

SAN LUIS OBISPO MOTHERS FOR PEACE v. US. NUC. REG. “ )
Clic as 789 F2d 26 {D.C. Cir. 1988) : *

a radiologic release. While a radiologic
release might result from an earthquake
greater than the SSE, the probability of
occurrence of such an earthquake is ex-
tremely low.

20 N.R.C. at 251 (footnotes omitted). 1
agree that by definition earthquakes great-
er than the SSE occur too infrequently to
warrant consideration, since the SSE is the
strongest earthquake that could ever be
expected to hit the Diablo Canyon site.?
On the other hand, | believe that the Com-
mission erred by excluding smaller earth-
quakes from consideration as accident initi-
ators.

One of the two arguments supporting
the Commission’s decision w ignore earth-
quakes smaller than the SS5E has already
been addressed. The Commussion’s conclu-
sion that such earthquakes will not initiate
a release given the plant’s design is incon-
sistent with “{t}he underlying assumption
of the NRC's emergency planmng regula-
tions ... that, despite application of strin-
gent safety measures, a serious nuclear
acadent may oceur.”  Southern Califor-
nia Edison Co. (San Onofre), 17 N.R.C.
528, 333 (1983); see supra at 48—49. In the
emergency planning context, design alone
cannot justify barring consideration of a
natural hazard which may initiate a radio-
logical accident.*

7. Padfic Gas & Electric Co. (Diablo Canyon), 10
N.R.C. 453, 490 (A.S.L.B.1979). The NRC ade-
qualeiy explained why the regulauons do not
require consideration of the complicaung ef-
fects of earthquakes greater than the SSE. As |
explain later, the Commission can consider the
liketihood of an initiating or complicating evenl
occurring and exclude from consideration those
with such low probabilities thai they would nat
warrant prudent risk reduction methods. 5J
infra at 54. Here the Commission noted that an
earthquake greater than the SSE was extremely
unlikely to occur and would cause so much
damage that emergency response would have
only marginal benefits, 20 N.R.C. at 251-52.
While drawing the line between probabilities
will sometimes prove difficult, see infra a1 53-
57, the Commusstan clearly does not have 10
consider an event as unlikely as an earthquake
greales than the 7.5 magnitude SSE for Diablo
Canvon. 10 N.R.C. 31 489 (7.5 maguuude eanh-
quake will vccur once every 100,000 years).

The majonty also argues that

hazard need be considered as an accident
initiator because the Commission’s guid-
ance document on emergency planning
specifies that “[njo single specific accident
sequence should be isolated as the one for
which to plan because each accident could
have different consequences, both in na-
ture and degree.” NRC & FEMA, Cnte-
ria for Preparation and Evaluation of
Radiological Emergency Response Plans
and Preparedness in Support of Nuclear
Power Plants 6 (Revision 1 1980) [herein-
after referred to 3s NUREG-0654); see
maj. op. at 42. This argument was not,
however, relied upon by the NRC in the
Diablo Canyon decision, 20 N.R.C. at 251~
52, and was ouly alluded to in the San
Onoggre deasion, 14 N.R.C. at 1092. In any
event, the argument 1s based on a misread-
ing of the guwdance docunent, NUREG-
0654, The admonition not to plan based
solely un a single accident sequence does
not preclude planning based on an assess-
ment of the differing consequences of a
range of accaidenws triggered by differing
imtaung evenis. The previous sentence in
NUREG-0354 states that the objective of
emergency response plans is to provide
protection against a spectrum of accidents,
NUREG-654 at 6, and different types of
accidents obviously require different types
of emergency planning.?

8. The panel opinion’s unanimous finding “that
the likelihood that an carthquake will trigger a
nuclear acadent at the facility is so small as 0
be rated zero,” 751 F.2d a1 1304, is thus inappo-
site here. That conclusion was based on an
evaluation of design precautions. But emergen-
cy planming standards operate on different as-
sumpuions than design standards: in the emer-
gency planning context, the NRC assumes that
an accident can occur despite the plant's engi-
neering and siuing safeguards. Thus, in inter-
preting the emergency planning regulations the
Commission cannot assume that design safe-
guards wall be toially effective and eliminate the
possiblity that an carthquake smatller than the
SSE will cause a radiologic release.

9. The Diable Canyon emergency plan accord-
ingly contains onsite procedures for plant oper-
ators 1o follow when any of several initiating
events, including eanthquakes, triggers ope of
four emergency action levels. Rec.Val 98,
App.Ex. 73 ai Table 4.1-1 (emergency action
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Indeed, the Commission itself recently
acknowledged that “‘the capability of the
surrounding population to respond to an
accident initiated by a severe external
event, such as an earthquake or hurricane,
would differ significantly from the capabili-
ty to respond to other accidents.” Consol-
idated Edison Co. (Indian Point), 21 N.R.C.
1043, 1058 (1985). This refreshing dose of
common sense from the Commission sug-
gests that the Diablo Canyen stand on
earthquakes may indeed be an aberration
dictated by frustration at the ten year de-
lay in bringing the plant on-line. Be that
as it may, the NRC's reasons for ignoring
any consideration of smaller-than-35E
earthquakes as intiators of radiotogical ac-
cidenis makes no sense given the purposes
of emergency planmng and the require-
ments of the regulations as explained in
NUREG-0654.

B. Simultaneous Occurremce of an
Earthquake and an Independently
Caused Kadiological Emergency

The Commission and the majority have
also dismissed the need to consider the
simultaneous oceurrence of u radiologic re-
lease and an unrelated earthquake. The
NRC decision distinguished such an occur-
rence from other off-site complications
which are routinely considered in emergen-
cy response planning as follows:

NUREG-0654 does call for some consid-

eration of site-specific adverse or emer-

gency condilions on emergency response.

In prior cases, such frequently occurring

natural phenomena as snow, heavy rain,

and fog have been considered. With one

levels); Rec.Vol. 100, App. Ex. 75 a1 EP M-4
(procedures for carthquakes).

10. The Commission never quanufied the proba-
bilitics tnvolved in the manner suggested by the
majoruty, the NRC staff, and PG & E. Ma,j. op.
at 37-4Q; NRC Suait’s M andum Regarding
Consideranun of Effects of Eanhquakes on
Emecrgency Planning (CL1-84-4) at 4 n. 3 (May
3, 1984) in Rec.Vol. 168; PG & E Br. at 13-14 &
an. 1415 At one pont in the opinion the
majonty assumes that the Commission adopted
the whoic ul the statt’s snalysis, maj. op. at 36,
but the statf analvsis 1o which the Commission
reterred 2U N RC.oat 251 & n |, was a January,
1984 mictnmandum which comamed no such

exception, the focus has always been on
frequently occurring natural phenomena.
The Commission belicves, based on the
information provided by the parties,
that carthquakes of sufficient size to
disrupt emergency response at Diablo
Canyon would be so infrequent that
their specific consideration is not war-
ranted.

20 N.R.C. at 252 (footnote omitted) (empha-
sis added). The majority has expanded
upon this rationale, quantifying the Com-
mission’s qualitative conclusion that earth-
quakes of a size likely wo affect emergency
response oceur too infrequently to warrant
consideration and, in the process, factoring
in the probability of a radivlogical accident
occurring in the first place."

None of the reasons given by the Com-
mission—or the majority—for excluding
consideration of earthquakes which co-
incide with a radiological accident can
stand up even under the deferential scruti-
ny of “arbitrary and capricious” review. [
have already explained why the majority’s
focus on the probability of a nuclear acci-
dent is irrelevant in deciding how to re-
spond to such an accident. See supra at
8-9. The major failing of this portion of
the NRC's decision, however, is that the
Commission has toully failed to present
any coherent stindard for determining
which natural phenomena meet its “fre-
quently occurring” standard or to substan-
tiate the application of uny such standard
to Diablo Canyon. The Commission's “‘fre-
quently occurring” standard for deciding
which natural phenomena ment attention

gquaniitanve analysis, see 19 N.R.C. at 946-52.
Indeed, 1t scems udd 10 infer thal the Comms-
sion performed such a quanimative, probabilis-
tic analysis when s discussion of the occur
rence rates of natural hazards was wholly qual:
tative and never considered the probability ol
an accident occurming at all. 20 N.R.C. ar 251~
52. To the extent the NRC did not in fact scly
on this quanlitative rationale, the majoruty ad
vances without wartant a post-hioc rationahiza:
tion for the agency's decision. Molor Vehicle
MIlrs. Ass'n v. State Fann Muual Amomubile
Insurance Co., 463 U.S. 29 43, 103 S.Ci. 2856,
2866, 77 L.kd.2d 443 ¢1983).

SAN LUIS OBISPO MOTHERS FOR PEACE v, US. NUC. REG.
Clic us 789 F.2d 28 (D.C. Cir. 1986)

as complicating factors in emergency plan-
ning is inadequately expiained and justi-
fied, inconsistent with the way the Commis-
sion has applied emergency planning regu-
lations to other offsite natural phenomena
in the Diablo Canyon proceeding and in
other licensing proceedings, 2nd impossible
to apply to Diablo Canyon based on the
record in this proceeding.

1. The Inadequate Definition of “Fre-
quently Occurring”

The Commission says that earthquakes
are not the type of “frequently occurring”
natural hazards w which the emergency
planning regulations are addressed. The
majority goes even further and purports to
have difficulty in finding any references to
natural hazards at all in the planning regu-
lations or guidance document. Maj. op. at
11-15. It is noteworthy that neither the
Commission’s final order in this case nor
the relevant staff memoranda '' ever ques-
tioned the proposition that the emergency
planning regulations, as explained in NU-
REG-0654, require consideration of some
offsite natural hazards which may initiate
or complicate emergency planning. Diablo
Canyon, 20 NR.C. at 252; Pacific Gas &
Electrnnic Co. (Diablo Canyon), 19 N.R.C.
937, 94144 (1984). The critical question is
which such phenomena require considera-
tion. To illuminate that question, I will
briefly trace the regulations' requirement
that some natural hazards be considered in
emergency planning.

The overall emergency planning regula-
tion is indeed broadly worded, providing
only that “no operating license for a nucie-
ar power reactor will be issued unless a
finding is made by NRC that there is rea-
sonable assurance that adequate protective

18. While the majority correctly points out that
the staff's prior position on interpretation of the
regulations normally cannot bind the Commis-
sion, the second and dated J
3, 1984—seems to have been adopied by the
Commission in Dablo Canyon. See 20 N.R.C. at
251 & n. | (explaining that the NRC “agrees
with the staffs analysis in this case” as ad-
vanced in the 1984 memarandum).

{

measures can and will be takeni. =~

of a radiological emergency.” .. _.F.R.
§ 50.47(a)(1)(1985). Its scope is, however,
refined by the { ‘her requirement that
response plans vy with sixteen listed
standards. 10 C.F.R. § 50.47(b). The rele-
vant standard here requires the utlity to
develop, “consistent with Federal guid-
ance," a range of protective actions “appro-
priate to the locale” to be taken in the
event of an emergency and guidelines for
choosing among these alternative actions.
10 CF.R. § 50.47(bX10). The federal guid-
ance referred to is NUREG—0654, which
provides in several places for consideration
of natural hazards and other offsite phe-
nomena.'? The Commission and staff have
themselves focussed on natural hazards by
reyuiring that evacuation time esumates
eonsider site-specific adverse weather char-
acteristics, 20 N.R.C. at 252; 19 N.R.C. at
943—44; NUREG-0654, app. 4 at 4-6, which
the swaff defines as those “which might
reasonably be expected to occur during the
plant lifetime at a particular site and be
severe enough to affect the time estimates
for a particular event,” 19 N.R.C. at 944
(emphasis added).

The demands of NUREG-0654, as ac-
knowledged by the Commission, are that
site-specific natural hazards be considered
in emergency planning. The majonty must
therefore rely on its more extreme argu-
ment that even if NUREG-0654 requires
consideration of natural hazards, that doec-
ument is only guidance and is not binding
on the agency. Maj. op. at 33. The
standard at issue here, however, specifical-
ly requires plans to comply with NUREG-
0654's “guidance.” 10 C.F.R. § 50.-
47(bX10). And in its recently proposed rule
on earthquakes and emergency planning,

12.  See NUREG-0654 a1 42 {procedures that pro-
vide tor emergency actions to be taken should
“tak[e] into account local offsite conditians that
exist at the time of the emergency”); 1d at 6)
(plan for implementing protective measures
should identify and provide mcans to deal with
“potenual impediments (c.g., seasonal impassa-
bility of roads) to use of evacuation routes™); id
app. 4 at 46 (evacuation lime estimates must
consider sute-specific adverse weather condi-
tions).
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the Commission described NUREG-0654 as
a "‘document, developed jointly by the NRC
& [the Federal Emergency Management
Agency (“FEMA"), which] forms the basis
for both NRC and FEMA regulations on
emergency planning.” 49 Fed Reg. 49,640,
49,640 (1984). Further, NUREG-0654 it-
self notes that “FEMA and NRC regard all
of the planning standards identified and
contained herein as essential for an ade-
quate radiological emergency pian.” NU-
REG-0654 at 5. Finally, NRC licensing
boards accord NUREG—0654 “considerable
weight'' in evaluating emergency plans be-
cause it was written by a jomt FEMA/NRC
committee, considered during the rulemak-
ing process, and specifically referenced in
the emergency planning rules. Long Is-
land Lighting Co. (Shoreham), 21 N.R.C.
644, 652-33 (A.S5.L.B.1985); Public Service
Co. (Seabrook), 17 N.R.C. 1170, 1177 n. §
(A.S.L.B.1983). In view of NUREG-0654’s
history and the siated reliance on this doc-
ument by the NRC and its licensing boards,
this court should accord NUREG-0654
“considerable weight” in interpreting the
emergency planning regulations, rather
than altogether denying its pertinence. Cf.
Communmity for Creative Non-Violence v.
Watt, 670 F.2d 1213, 1216 (D.C.Cir.1982)
(court may rely on agency’s contemporane-
ously issued policy statement in interpret-
ing agency regulations).

The majority, finally, claims that reading
the regulations to require consideration of
any natural hazards requires reading them
to require consideration of all such haz-
ards. Maj. op. at 31 n. 2, 32. Yet the
Commission has established that the regu-
lations require consideration of some but
not all contingencies caused by offsite nat-
ural phenomena. NUREG-0654 and the
Commission’s order in the Diablo Canyon
proceeding both acknowledge that some
such hazards must be assessed. 20 N.R.C.
at 252. Alowing the Commission to draw
some line between the hazards 1t will and
will not consider 13 not necessanly incon-
slstent with the purpose of the emergency
planting regulations, which s to denufy
prudent sk oreduction measures
Svuthern Cuiyorma Edisun Cu o (Suan

Onofre), 17 N.R.C. 528, 533 (1983) (emph..s
818 in original). Thus, the Commission may
consider the probability of 4 natural hazard
occurring and exclude from consideration
those which occur so infrequently us to nut
countenance prudent risk reduction mea-
sures. | agree with the majority, maj. up.
at 12 n. 2, that the only-legitimate issue
this case is whether the Commission’s line-
drawing was rational; 1 conclude, how-
ever, that petitioners have demonstrated
that the Commission’s choice was not ade-
qualely supported.

The Commission has not adequately ex-
plained its decision to limit consideration of
natural hazards to “‘frequently occurring”
ones. The only explanation of the “fre-
quently occurring” standard given by the
Commission was to list several exampies
which it said had been considered in *“priur
cases.” By failing to define what consti-
tutes a frequent rate of occurrence—or at
least to describe where the cut-off point
between frequently and infrequently occur-
ring phenomena might lie—the Commission
has made it impossible to apply the stun-
dard to hazards other than those specifical-
ly listed. And the reference to “prior
cases,” as | demonstrate in the next sec-
tion, adds nothing to the bare “frequently
occurring” standard.

The majority is uitimately driven to up-
hold the Commission’s "frequently occur-
ring’’ rationale by supplementing it with
arithmetical caleulations designed to illus-
trate the absurdly small probabilities of the
simultaneous occurrence of a nuclear plant
accident and an earthquake of any size.
There are two general problems with the
majority's approach. First, as [ have
stressed repeatedly, factoring in the probu-
bility that an accident will occur conflicts
with the fundamental principles of emur
gency planning, which must proceed on
assumption that a radivlogical accident hus
in fact already veccurred. See supra at 5-9
Second. since, under the majonty’s analy-
si3, the probability of any natural hazard
under consideration must always be mult-
phied by the probatihty of a radiological
accrdent, this exercise 15 of no use whatso-
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ever in drawing the line between frequent-
ly and infrequently occurring phenomena.

By automatically multiplying the 1 in
100,000 chance of a nuclear accident by the
likelihood of any natural hazard eccurring,
maj. op. at 39-40, the majority reduces all
simultaneous occurrences to a “never-never
land” beyond rational planning. For exam-
ple, there is only a one in a million chance
that a nuclear accident would coincide with
a severe blizzard if such a storm indepen-
denty has a 10% chance of occurring in
any given year, and a one in ten million
chance an accident would coincide with a
100 year flood. Yet the Commission has
considered buth severe blizzards and 100
year floods in emergency planning. See
infra at 56-57. How then can the Comnis-
sion, under the majority’'s approach, ration-
alize these as “frequently occurring” phe-
nomena? It is not surprising that the ma-
jonity quickly switches its approach when it
discusses the probabilities of concededly
“frequently occurring’” natural hazards
such as fog and heavy rain, and analyzes
their occurrence in absolute terms rather
than in terms of the probabilities of their
coinciding with a nuclear accident. Maj.
op. at 42. This differential treaument
does not, however, make for a convineing
rationuale as to what natural hazards the
Commission should or should not consider.

Thus the majority’s quantitative focus
cannot disguise the plain truth that the
Commission has totally failed to provide
any sensible working definition of its *“‘fre-
quenty occurring” standard. While the
Commission says that the emergency plan-
ning regulations only contemplate consider-
ation of ““such frequently occurring natural
phenomena as snow, heavy rain, and fog,”
20 N.R.C. at 252, it has failed to explain
when conditions other than those specifical-
ly listed rise to the level of “frequently
occurring natural phenomena.” And, as |
discuss next, this failure is not remedied by
looking to those natural hazards considered
in pnor cases or in the Diablo Canyon
proceeding. The Commission's failure to
define and apply the “frequently occur-
ring”" standard in any comprehensible way
renders its interpretation of the emergency

planning regulations as excluding consider-
ation of earthquakes in this case an idios-
yncratic one, without roots in any rational
criteria. Cf Railway Labor Executives’
Association v. United States Railroad Re-
tirement Board, 749 F.2d 856, 862 (D.C.
Cir.1984) (vacating agency’s statutory in-
terpretation for failure to both articulate
and apply a standard).

2. [Inconsistency with Other Applica-
tions of the Emergency Planning
Regulations

The Commiszion might have rescued its
unfounded “frequently occurring” stan-
dard if, as the Diablo Canyon opinion
claimed, “prior cases” had defined and ap-
plied such a standard. 20 N.R.C. at 252.
Indeed, consistency of application in pri-
or—and subsequent—cases is a highly im-
portant element in assessing whether a
regulatory interpretation merits deference.
See supra at 47-48. The Commission’s back-
hand reference to *‘prior cases,” however,
does nothing to identify its criteria or a
cutoff point for a “frequently occurring’”
natural hazard.

The majority accepts too quickly the
Commission’s bald assertion that prior
cases followed a “frequently occurring”
standard; it adds that it can find no cases
inconsistent with that standard. The ma-
jonty’s lens, however, is a narrow one; it
confines its inquiry to the only two Com-
mission opinions which specifically ad-
dressed the issue of earthquakes and emer-
gency planning. Of course, natural haz-
ards other than earthquakes have been con-
sidered in many cases under the applicable
regufation, 10 C.F.R. § 50.47(bX10), and
those cases shed considerable light on the
prevailing interpretation of that regulation.
The majonty refuses to look at these cases
because, it says, petitioners did not provide
specifie citations. Maj. op. at 4041, At
the same time, however, the majonity un-
questioningly accepts the Commission’s
equally undocumented assertion that it has
considered only “frequently occurring” nat-
ural phenomena in prior cases. [d. at 33.
Fairness would seem to dictate that bath
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parties cite cases to support their opposing
claims before the court accepts either.
Here, unfortunately, neither party did so.
As 4 result, I examined all of the available
emergency planning decisions to see wheth-
er the Commission has in fact consistently
interpreted the regulations to require con-
sideration of only “frequently occurring
natural phenomena.” 20 N.R.C. at 252.
My examination concludes it has not.

Several licensing hoard and Commission
decisions have taken into consideration nat-
ural hazards which could complicate emer-
geney plunming, although these opinions ac-
knowledyed that such events occurred only
infrequently. The NRC and its licensing
boards regularly consider the complicating
effects of very severe winter storms on
evacuation. Consolidated Edison Co. (In-
dian Point), 21 N.R.C. 1043, 1059 (1985);
Philudelpha Electrnic Co. (Limerick), 21
N.R.C. 1219, 135560 (A.S.L.B.1985); Long
Islund Lighting Co. {Shoreham), 21 N.R.C.
644, 815 (A.5.L.B.1985).7 Several licensing
boards, including the one for Diablo Can-
yon, have considered the simultaneous oe-
currence of peak summer beach erowds
and heavy rains “even though it is doubtful
that a peak vacation period would coincide
with heavy rains.” Rec. Vol. 102, App.Fx.
78 at 95 {evacuation time study); see Pub-

13. Indeed, the Shoreham licensing board has
apparently considered uffsite phenomena with
only a “remote” probability of occurrence on
more than one occasion.

Once again we are called on 10 predicuvely
resolve an 1ssue generated by the pustulated
simultaneous  occurrence  of independent
cvenis. 10 this case, snowstorms of varying
intensity occurcing simultaneously with a ser-
ious radsological emergency at Shorcham.
No law of nature prevents the uccurrence; the
record 1s silent on us probability (although we
think it remote) ..
21 N.R.C. 4t 815. The board woncluded that
such “remote” suvations must be considered but
only require the formulation of general re.
spunse plans /4 As we have noted, the appro-
priate probabibiy 16 assess 1s that ol the otfsne
phemanenon, rather than the simultaticous oc
suttetve of the phetomenan amd o tadictogical
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lic Service Co. (Seabrook), 17 N.R.C. 1170,
1176-80 (A.5.L.B.1983) (allowing litigats.
as to evacuation times for busy sumun. s
weekend with adverse weather). Finaily,
as the Commission noted, the emergency
plan for the Trojan plant considered the
complicating effects of a volcanic eruption
at Mt. St. Helens. 20 N.R.C. at 252 & n.
4.1 ,

Neither does the Diablo Canyon proceed-
ing itself provide much aid in diseerning
which phenomena occur frequently enough
to warrant consideration. An evacustun
time study admitted into the record evaln-
ated the effects of such low probabiliy
events as the simultaneous occurrence of
heavy rainstorms and peak summer crowds
fan event far less likely to happen than
heavy rains alone) and of flood levels
projected to occur once every 100 years.
Rec. Vol. 102, App.Ex. 78 at 67-69, 95. If
a once in 100 years flood is frequent
enough to warrant attention, why is not the
once in 275 years recurrence of the Operat-
ing Basic Earthquake? Both probabilities
are of the same order of magnitude.

These “prior cases™ appear o follow the
staff’s position ' that adverse weather con-
ditions should be considered as complicat-
ing factors in emergeney response if they

Trojan opwnion wself. however; the only discus-
sion of probabtuiities notes thay “if an acciden
occuired in combination with (ranspontation
difficulties due 10 severe volcanic ashfali, effec.
five protecting incasures can sull be implement-
ed, albewt with greater difficulty.  The probabili-
ty of these two events owcurring simuliancuusly
is, however, exiremely luw." Portland Genera!
Electric Co. (Trojan}, 12 N.R.C. 241, 243 (Off. ot
Nuclear Reactor Reg. 1980).

1. Wiile the majonity correaly posnts out that
the stalf’s prior position vn interpretation of the
regulanons cannot bind the Commission, the
stalf’s working debimuon of 10 C.F.R. § 50.-
47b)10) 15 refevant in determining what 1nter
pretation has been applied 1n other cases. NU-
REG-0654 defines § S037(b)10) 10 requite
evacuation plans 1w consider sife specitic ad

rerse weathier comitions NEREGAUOSE app 4
at 48 Yhe dohimiteen uoied an the sext b
the 1Al sl anconaac b an andicates whih
cetdthions the Tl ' cves st b onsidered
hooicet That rosy et
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“might reasonably be expected to occur
during the plant lifetime at a particular site
and be severe enough to affect the time
estimates for a particular event.” 19
N.R.C. at 944. They certainly indicate that
the Commission’s rigid position in Diablo
Canyon that earthquakes may not be con-
sidered in emergency planning differs from
prior and subsequent interpretations of the
same regulation with regard to uther infre-
quently occurring phenomena. Without
any explanation of these differences, the
NRC's interpretation of the emergency
planning regulations as encompassing only
“frequently occurring” natural hazards
does not merit deference.

3. Misapplication of the Standard

Even if the Commission had defined and
previously applied a “frequently ocecur-
ring” standard for determining which off-
site phenomena merit attenuon in emer-
gency planning, the Commission lacked
substantial evidence in this record to sup-
port application of any such standard. In
order to apply any version of this standard,
the NRC would have had to compare the
probability of occurrence of “frequently oc-
curring natural hazards” with that of an
earthquake “of sufficient size to disrupt
emergency response at Diablo Canyon."”
20 N.R.C. at 252. This calculation was
not and could not have beem performed
by the NRC based on the existing record.
The NRC never discussed—and indeed the

16. While the siaff memuranda cannoi creaie a
legal interpretation binding on the Commnssion,
see ma). vp. at 33, they do indicate the siate of
the faciual record on the offsite consequences
of carthquakes in Califorma. The staif never
veered from its poswion that the otfsite conse-
quences of earthquakes at Diablo Canyon war-
ranted consideration. Earthquakes were a ma-
jor 1ssue throughout the Diablo Canyon licens-
ing proceedings because the plant s located
only three mules from the Hosgr Fault, 4 facu
unknown 10 the uttlity when it selecied the sue.
Pucitic Gas & Llectric Co. (Diablo Canyan), 16
N.R.C. 756, 760 (A.S.0..3.1982). Seismic 1asues

record contains no evidence on—what size
earthquake would disrupt emergency re-
sponse and how frequently such earth-
quakes occur in the Diablo Canyon area.

Because the severity and frequency of
earthquakes are related, the Commission
cannot say that earthquakes are or are not
frequently occurring natural phenomena.
Rather it must conclude that, in the Diablo
Canyon area, earthquakes of a given size
occur only infreqpently. A relevant discus-
sion would have to include information as
to what size earthquake would disrupt off-
site response and how frequently such
earthquakes occur near Diablo Canyon.

Here the relevant size earthquake is that
“sufficient ... o disrupt emergency re-
sponse at Diablo Canyon.” 20 N.R.C. at
252. But the NRC did not and apparently
could not explain what size earthquake
would have disrupuve offsite effects. The
record does not contain any information on
the offsite consequences of different-sized
earthquakes because all evidence on offsite
effects of earthquakes of any size was
specifically rejected as inadmissible. See
infra at 60 n. 19. Indeed, the only record
evidence on offsite consequences of earth-
quakes was contained in two staff memo-
randa, and that evidence indicated that
earthquakes smaller than the SSE could
disrupt offsite emergency response at Dia-
blo Canyon.!* The majority's citation to a

ly asking about disrupuon of offsite communi-
cation neiworks and transportation routes be-
cause “[i]n Califorma, such occurrences appear
to be frequent enough o warrant consideration
in your emergency plans.” Rev.Vol. 69, J.1. Ex.
7.

In the meanume, the NRC staff was consider-
ing canhquake ctfects on encrgency planning
because the San Onofre decision had said that
the NRC would “consider on a generic basis
whether reguiations should be changed to ad-
dress the potential impacts of a severe ecarth-
quake on emergency planning.” 14 N.R.C. at
1092. The stalf's resulisng memorandum 10 the

pervaded the design pornon of the lic &
proceedings.  See yenerally Diablo Canyon, 13
N.R.C. 3. Noi surpnisingly, betore the San
Onopre deasion the NRC stalt working on Dia-
hio Canvon had requesied apphicant PG & E o
evaluate the poteanat compucatung elleus of
caithquahes on emergency planming, specitical-

C 1on, dated June 22, 1982, concluded
that “[planning tor carthquakes which might
have implications for response actions .. in

areas where the setsmic nisk of earthquakes to
oftsite struciures 1» relatively high may be ap-
propriale ieg., for Calforma sites and other
arcas of tclatively high seismic hazard in the
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public document, not in the record, on the
effects of several earthquakes that have
occurred in the Diablo Canyon area, maj.
op. at 39-40, cannot override the NRC's
conscious decision to exclude all evidence
on what size earthquakes produce what
types of offsite effects.

The NRC staff, PG & E, and the Com-
mission (in the "“special circumstances” "
portion of its opinion) implicitly assume
that the appropriate size earthquake to con-
sider is the Operating Basis Earthquake
("OBE”). They argue that such un earth-
quake has a low occurrence rate in the
Diablo Canyon urea, about 1 in 275 years.
Pacific Gus & Eleetrnic Co. (Diablo Can-
yon), 13 N.R.C. 903, 992 (A.S.L.A.B.1981).
The NRC has not, however, provided any
reasan to believe that the OBE is the small-
est earthquake that could disrupt offsite
emergency response. The OBE is simply
“the strongest seismic event considered
likely 1o occur during the operating lifetime
of a nuclear power plant.” /d. at 989; see
10 C.F.R. pt. 100, app. A, § 1II(d) (1985),
¢f. maj. op. at 38-3Y (less severe carthquakes

Western US.)." 19 N.RC. at 941 (emphasts
added). A second memorandum again noted
that “lojffsite damage generated by eanhyuakes
can signiticantly affect nuclear emergency re-
sponse,” especially on the West Coast where
ground mouwon levels capable of causing severe
otfsite damage may be lower than the plaat's
Safe Shutdown Earthquake. /d at 947.

17. in an carlier order 10 the parties in s
proceeding, the Comnuission asked whether the
regulauons required consideration of carth-
quakes and, if not, whether such consideranon
should be permitied for Diablo Canyon because
of “speciat aarcumstances.” 19 NR.C. at 938-39.
The Commission was referning 10 is regulauon
providing for waivers of and exceptions to regu-
lanons when “special circumstances with re-
spect 1o the subject manter of the parnicular
pruceeding are such that applicanon of the rule
or regulauon tor provisioa thereof) would not
serve the purpaoses for which the rule or regula-
tion was adopied.” 10 C.F.R. § 2.758(b) (1985).
This waiver provision, however, seems 10 be
tolally inapposae 10 the iablo Canyon proceed-
ing.  The peaal circumstances” regulatwn s
used 1o cunsndes saie spechic slifthutes whnh
SHeCr the e o ponuein segulatnons
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won't affect the plant site). The Comiiu
sion and the majority seem to have fu-
cused on this size earthquake not becaus.:
of its capacity to cause offsite disruption:,
but because there is some record evidet. ¢
on its frequency. The record is abselutcly
bare, however, as to whether earthquakes
smaller than the OBE could cause siguiii-
cant offsite disruptions.

There is, 'on the other hand, some evi-
dence in the record that smaller earth-
quakes occur much more frequently thun
larger ones in the Diablo Canyon arca.
Rec. Vol. 47, Board Ex. 2J at Tables | & 1i
& Fig. 2 (earthquakes of magnitude 5.0 ure
expected to occur 45 times in the next filty
years, those of magnitude 5.5, 16 times,
and those of magnitude 6.0, 6 times); see
Rec. Vol. 47, Board Ex. 2F at Table il.
This record evidence flatly contradicts the
majority’s conclusion, again based on extru-
record evidence, that the probability of any
size earthquake occurring in the Diablo
Canyon area in any given year is about vae
in fifty. Maj. op. at 39—40."

worthy of consideration it is also not a special
circumsiance requining wawver of the emergen-
cy planning regulations.

Neither does the Commission’s concession
that special circumstances might sometimes per-
mu considerahion of carthquakes change the
fuct thar the Cumnmission’s decision interprels
the emergency pl & tegul to h
require nor permit consideration of carthquabe
comphicavuns. Seenfra st 46 n 1. The “special
circumstances” regulation only allows the NRC
not 10 apply a regutation. Thus, the only way
earthquakes can be considered under the Com
mission's interpretation of 1ts emergency plaa
ning regulations 1s for the regulanoas not 1o be
apphied.

18. Indeed, if we are to rely on enira-record
evidence on the frequency of carthquakes |
would note that the last month has been marked
by heavy canhquake actvity in Califorma.
Three carthquakes stiruck Nerthern California
between March 29 and March 31, with the last
measuning 5.3-5 6, the strongest earthquake 10
hit the area since a 6.2 carthquake in Apnil.
1984  The March 3t canthquake was felt in Sa.-
Luis Ohispo N Y Times, Apnid 1 [986, at Ay,

vol 6 Wasinnglon Post April | 1986 at A4 ol
4 bame Aprid 04 1YAs a1 da addiian
thiee mld canthguskes vwcired 1 Southern

Cabiboting  qaie s siesseon an cstly Apnd
Wastungtedt Poat Aprit o joke a1 A21, ol 2
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In sum, the Commission has failed to
either define or apply the *‘frequently oc-
curring” standard in any rational way as it
affected earthquakes around Diablo Can-
yon. As a rationale for excluding the com-
plicating effects of all earthquakes from
emergency planning, the standard flops
badly.

C. Flexibility of the Emergency Plan

The Commission's last attempt at ration-
alizing the exclusion of earthquake plan-
ning from the Diablo Canyon licensing pro-
ceedings was billed as not an independent
ground for its decision but rather a ‘“con-
siderauon” which “bolstered” its conclu-
sion. The Commission explained that

[s]pearfic consideration has been given in
this case to the effects of other relatively
frequent natural phenomena.... In the
extreme, these phenomena are capable of
resulting in area-wide disruptions similar
to some of the disruptions which may
result from an earthquake.... Thus,
while no explicit consideration has been
given to disruptions caused by earth-
quakes, the emergency plans do have
considerable flexibility to handle the dis-
ruptions caused by various natural phe-
nomena which occur with far greater fre-
quency than do damaging earthquakes,
and this implicitly includes some flexibili-
ty to handle disruptions by earthquakes
as well.

20 N.R.C. at 252-33.

The NRC is correct in saying that it
may—perhaps must—assess the flexibility
of an emergency response plan to meet
different kinds of exigencies. The Com-
mission has previously explained that
“there should be cure planning with suffi-
cient planning flexibility to develop a rea-
sonable ad hoc response to those very seri-
ous low probability accidents which could
affect the general public.” Southern Cali-
forma Edison Co. (San Onofre), 17 NR.C.
524, 233 (1983).  Although the sufficient
flexibility rationale is an acceptable one n
general, however, it fails to save the Com-
mussion's decision in this case because its

application lacks substantial evidence in the
record.

The Commission’s sanguinity about the
Diablo Canyon emergency plan’s flexibility
is grounded in its assumption that the dis-
ruption which would be caused by an earth-
quake i3 comparable to the disruption
which would be caused by other natural
phenomena—such as fog, severe storms,
and heavy rain—which were considered in
developing the emergency plan. 20 N.R.C.
at 252. To make’such a finding, however,
the Commission needed to compare the ef-
fects of earthquakes and the effects of the
other natural phenomena. The majorily is
wrong in asserting that “common sense”
alone demonstrales the similarity of the
effects of eurthquakes and these other nat-
ural phenomena on emergency responses to
a nuclear accident. Maj. op. av 38. Com-
mon sense rather tells us that a factual
record is needed to draw such a conclusion.
For example, the Commission cites only
one mece of evidence on the effects of
heavy fog—that it increases evacuation
time to ten hours. 20 N.R.C. at 252. Even
if that isolated datum constituted sufficient
evidence on the effects of natural phenom-
ena other than earthquakes, it is meaning-
less by itself because the Commission has
no record evidence about the effects of an
‘earthquake on evacuation time to compare
it with. The problem, in a nutshell, is that
the record lacks any evidence on the offsite
consequences of an earthquake because the
licensing board conciuded that all such evi-
dence was inadmissible.

Ironically, the Commission’s sufficient
flexibility rationale assumes what the Com-
mission goes to great pains to deny—that
earthquake effects should be considered in
emergency planning. All that petitioners
seek is the opportunity to litigate the issue
of whether the Diablo Canyon plan is flexi-
ble enough to accommodate complications
caused by earthquakes. The Commission
cannot assume that flexibility without any
record evidence and parade it as an excuse
for not allowing relevant evidence about
the disruptive effects of earthquakes into
the record. Cf GUARD v. NRC, 153 F.2d
1144, 1149 (D.C.Cir.1985) (8 court will not
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consider even record evidence when the
NRC's interpretation of an emergency
planning regulation had excluded consider-
ation of that evidence),

I1I. ConcLusion

The NRC’s absolute refusal to consider
any evidence of complications caused by
earthquakes which might cause or occur
simultaneously with a radiologic release at
Diablo Canyon is inexplicable in legal, logi-
cal, or common sense terms. The Commis-
sion’s decision is inconsistent with the
terms of its own regulation and guidance
document and with other interpretations of
the same regulations. Parts of the deci-
sion contradict the purposes of emergency
planning.

I am wholly at 2 luss to understand why
the Commission has worked se strenuously
to exclude all consideration of earthquakes
from these licensing proceedings, when
earthquake complications could easily have
been explored on the basis of previously
prepared exhibits and cross-examination of
witnesses already testifying in the proceed-
ings.” 1 can only surmise that the Com-
mission’s members painted themselves into
a corner from which they refused w re-

19. The carthquake issue could casily have been
resolved al an carly sitage in the proceedings.
PG & E responded 1o 1he statf's instial request
for information on carthquakes, see supra a1 25
n. 16, by hunng a consuliany, the TERA Corpora-
oa, 10 prepare a report un the comphicating
effecis of carthquakes on emergency planning.
See Rec.Vols. 102-03, Applicant's Exs. 79, T9(A)
& 79 B) (for identificavion valy) {TERA report).
The San Onofre decision was handed down one
week before the pre-hearing conference in the
Diablo Canyon full power operating license pro-
ceeding. At that conterence, the Alomic Salety
and Licensing Board concluded that San OUnojre
barred any consideranon of the comphcanng
effects of carthquakes on emergency planning,
Rec.Vol. 88, Tr. at 11,445-51, a holding swifily
incorporated into an unpublished order, M
randum & Order, Docket Nos. 50-275 UL, 50-
323 OL., shp op. at 2 (AS.L.4. Dec. 23, 1981), 1n
Rec.Vol. 88. Although at the pre-heanng con-
ference the Board had noted that there was
sutficient time to appeal belore the hearings
began if s ruling was 1n error, Rec.Vol. 88, Tr.
at 11,450, the Boaid later denied a request 10
certify an appeal because a “decision in regular
course by the Commussiun 10 response to an
appeal from the Board's final imnal opraion”
would suthice, Memutanduim & Order, Docket

treat. [t defies common sense to exclude
evidence about the complicating effects of
earthquakes from a proceeding dealing
with how to respond to a nuclear accident
at a plant located three miles from an ac-
tive fault, a plant in which seismic concerns
dominated the design and construction pro-
ceedings for well over a decade. The ma-
jority's preoccupation with probability cal-
culations simply does not justify the Com-
mission’s stubborn refusal to do the obvi-
ous. The majority has allowed the Com-
mission to interpret its reguiations in a
manner which undermines the basic pur-
pose of emergency planning and singles
out earthquakes for different treatment
from other offsite natural phenomena,
without giving any good reason for its ne-
glect.

The Emperor has no clothes—earth-
quakes should have been considered in the
emergency planning for a radiological acui-
dent at Diablo Canyon. The county
government knows this and has factored
them into its emergency plans; PG & E
commissioned a study on earthquakes ut
the NRC staff's request and then was wid
there was no need W litigate or implemeut

Nos. 50-275 OL, 50-323 OL, shp op. at 2 (AS.
L.B. Jan. 11, 1982), in Rec.Vol. 89.
Accordingly, when emergency planning 1ssues
were discussed duning the heanings, the licens-
ing board excluded all evidence on eanhquakes.
The applicant, PG & E, unsuccesstully anempicd
to introduce us TERA Report 1ato the record,
arguing that “just because we aren’t 1o liligaic
the ctfects of carthquakes ... doesn’t mmean i
it's not accepied 1o evidence of s pant .
somebody's plan.” Rec.Vol. 90, Tr. a1 1),759.
Judge Wolf bluntly rejected that reasoning, stat
ing that “lwjc will not permut any evidence
regarding carthquabes 10 this hcaning.” M at
11,760. One porton of the TERA Repon, on
estimanon of evacuation times, was later adiut
ted as Applicant’s Exhibit 84, but only after uft
references 1o carthquakes were blacked out und
only ufter Judge Wolf reatfirmed that he woult
permut no queshioning on the earthquake-related
poruons of the reporn. 4d at 12,111-14, 12,186
90. PG & E was also barred from placing in
evidence Exhibn 80(A), a portion of the revi-
54003 10 the County's emergency plan for Diablu
Canyon which addressed earthquake complica-
wons. Id. a §1.76608. Thus, the record vouid
casily have contawned all of the informuiun
necessary lo htigaie the canthquake issue.

TENNESSEE GAS TRANSMISSION CO. v. F.ER.C. ! )
Clte as 789 F2d 6 (D.C.Cir. 1986) i

it. After more than ten years of public
alarm, only a divided Commission and this
divided court persist in pretending that
earthquakes are not material to emergency
planning for a nuclear plant located only
three miles from an active geological fault.
If that judgment is at fault, history will
allow no rehearing.

I respectfully dissent.

TENNESSEE GAS TRANSMISSION
COMPANY, A DIVISION OF
TENNECO, INC., Petitioner,

v,

FEDERAL ENERGY REGULATORY
COMMISSION, Respondent,

Public Service Electric and Gas
Company, Southern Natural Gas
Company, Intervenors.

No. 85-1201.

United States Court of Appeals,
District of Columbia Circuit.

Argued Feb. 10, 1986.
Decided April 29, 1986.

Gas pipeline company filed stipulation
with Federal Energy Regulatory Commis-
sion settling or establishing procedures to
resolve consolidated matters pending be-
fore Commission. Commission issued or-
der and later issued clarifying order inter-
preting stipulation to require company td
refund minimum bill charges made under
rate scheduie for interruptible transporta-
tion service for previous period, and compa-
ny appealed. The Court of Appeals, Silher-
man, Circuit Judge, held that: (1) Commis-
sion’s action was not entitled to usual pre-
sumption of deference; (2) later enacted
policy could not be retroactively applied to
support Commission's inwrpretation of
stipulauon; and (3) stipulation did not re-

quire company to refund n Al
charges assessed against customers under
previous rate schedule.

So ordered.

Mikva, Circuit Judge, filed dissenting
opinion.

1. Gas ¢=14.5(6)

Action of Federal Energy Regulatory
Commission interpreting stipulation filed
by gas pipeline company had to stand on
Commission's own reasoning, rather than
counsel’s post hoe rationalizations.

2. Gus &=14.5(7)

Federal Energy Regulatory Commis-
sion’s interpretation of stipulation filed by
£as pipeline company was not entitled to
usual presumption of deference attending
admimstrative decisions made in exercise
of agency’'s delegated authority, where
Commission vacillated in articulating ratio-
nale for result.

3. Gas &214.3(1)

Later enacted policy of Federal Energy
-Regulalory Commission could not be retro-
actively applied to support Commission’s
interpretation of stipulation filed by gas
pipeline company settling matters pending
before Commission.

1. Gas &>14.6

Stipulation which gas pipeline company
filed with Federal Energy Regulatory Com-
mission did not require company to refund
minimum bill charges assessed against cus-
tomers prior to date of stipulation under
previous rate schedule for interruptible
transportation service, even though stipula-
tion was somewhat ambiguous as to such
issue, where there was no stated position
obligating company to refund such mini-
mum bill charges and there were specific
provisions directing company to eliminate
mmimum bill and to file revised tanff
sheets reflecting such change after effec-
tive date of stipulation.




