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William HOHRI, et al., Appeliants,
V.
UNITED STATES of America.
No. 84-5460.

United States Court of Appeals,
Digtrict of Columbia Circuit.

Order May 30, 1986.

Appeal from the United States District
Court for the District of Columbia (Civil
Action No. 83-750),

Richard K. Willard, Asst. Atty. Gen,,
Dept. of Justice, Joseph E. diGenova, U.5,
Atty., Washington, D.C., Jeffrey Axelrad,
Barbara L. Herwig and Mare Johnston, At-
tys., Dept. of Justice, Washington, D.C,
were on suggestion for rehearing en banc.

ON APPELLEE'S SUGGESTION FOR
REHEARING EN BANC

Prior Opinion: 782 F.2d 227.

Before ROBINSON, Chief Judge;
WRIGHT, WALD, MIKVA, EDWARDS,
GINSBURG, BORK, SCALIA, STARR,
SILBERMAN and BUCKLEY, Circuit
Judges.

ORDER

PER CURIAM.

Appellee’s suggestion for rehearing em
banc has been transmitted to the full court.
A vote was requested. A majority of the
judges of the court in regular active service
did not vote in favor of the suggestion.
Upon consideration of the foregoing, it is

ORDERED, by the Court en bane that
appellee's suggestion is denied.

Circuit Judges BORK, SCALIA, STARR,
SILBERMAN and BUCKLEY would grant
the suggestion for rehearing en bame. A
statement i5 attached.

A statement of Cireuit Judges J. SKEL-
LY WRIGHT and GINSBURG is also at-
tached.

BORK, Circuit Judge, with whom Cirecuit
Judges SCALIA, STARR, SILBERMAN
and BUCKLEY join, dissenting from denial
of rehearing en banc:

This case should be reheard em banc.
The pane] majority has created an unprece-
dented rule of absolute deference to the
political branches whenever “military ne-
cessity” i3 elaimed, even where the claim is
irrelevant and however spurious the claim
ia shown to be. The court did this, more-
over, in a case in which it clearly had no
jurisdiction. Both errors warrant reconsid-
eration by the full court. Iam in complete
agreement with the criticisms of the major-
ity opinion expressed in Chief Judge Mar-
key’s excellent dissent; I write separately
to advance some additional grounds why
the majority decisien zhould not be allowed
to stand.

Plaintiffs in this case are nineteen indi-
vidualis, all of whom were either Japanese-
Americans subjected to internment during
World War II or the representatives of
such internees. They sought money dam-
ages and a declaratory judgment on twen-
ty-two claims, based upon a variety of al-
leged constitutional viclations, torts, and
breaches of contract and fiduciary duties.
The district court dismissed each of these
claims. The eourt of appeals affirmed, ex-
cept as to one elaim founded on the fifth
amendment to the Constitution. With re-
spect to that claim, virtually every step of
the panel majority’s reasoning either
adopts broad and troublesome propositions
or is plainly wrong.

L
Plaintiffs aileged that the govermment
internment program effected an uncompen-
sated taking of their property. The statute
of limitations requires that such claims be
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brought no later than six years after the
right of action aeccrues. 28 US.C.
§ 2401(a) (1982). The alleged taking oc-
curred approximately forty years before
this lawsuit was filed. The district court
properly held that the statute of limitations
barred the claim. That conclusion would
seem inescapable, but this court reversed
and remanded.

A

In an effort to escape the statute of
limitations that plainly bars this action, the
panel majority engaged in contrived rea-
soning that creates a rule of absolute and
permanent judicial deference to any claim
of “military necessity.” Judges owe defer- .
ence to such claims, of course, particularly
in wartime, but never before has a court
enunciated a deference 50 great that it
requires utter capitulation. Sc sweeping is
the panel majority’s new ruie, the executive
branch may remeve American citizens from
their homes and impound them in camps,
solely on the grounds of race, and courts
will not interfere, no matter what facts are
shown. So powerful is this rule that courts
will not reexamine what was done even
when facts establishing the absence of mili-
tary necessity, or of any plausible belief in
its exisience, become public and the period
of military emergency is long past. So
potent is the rule that it applies to associat-
ed actions or neglects as to which no claim
of military necessity was made or could be
made.

I am certain that the majority intended
none of this but that is what their argu-
ment inevitably leads to. It is easily dem-
onstrated that I do not overstate the rule
the panel majority has inadvertently ere-
ated,

To summarize the majority's reasoning:
In Hirabayashi v. United States, 320 U.S.
BI, 63 5,Ct. 1375, 87 L.Ed. 1774 (1943}, and
Korematsu v. United States, 323 U.S. 214,
65 5.Ct. 193, 89 L.Ed, 194 (1944), the Su-

preme Court upheld the raciaily-based cur-
few and the internment regulations. The
Court did so because it deferred completely
to the judgment of the military authorities
that the programs were justified by mili-
tary necessity. The Court's acceptance of
the claim of military necessity for these
purposes also had the effect of vitiating
any future claims for compensation that
might arise under the fifth amendment,
gince “{wlhen the govermment impinges on
property rights in the midst of a military
emergency, there is no compensable tak-
ing.” Hohri v United States, 782 F.2d
227, 251 (D.C.Cir.1986). However, accord-
ing to plaintiffs' allegations, the govern-
ment had concealed from the Supreme
Court both internal memoranda disputing
the necessity for the program and “the
fact that there were no intelligence reports
contradicting” those memoranda. Jfd. at
252, Had both the memoranda and the
fact been disclosed, the outcomes in Hira-
bayashi and Korematsu would have been
different and the finding of military neces-
sity would not have been made. Therefore,
the fraudulent concealment of the memo-
randa and the fact tolled the statute of
limitations on the takings claim. Finally,
sinee the Supreme Court had based its rea-
soning on an irrebuttable presumption of
deference to the political branches and the
military, ‘“nothing less than an author-
itative statement by ome of the political
branches, purporting to review the evi-
dence when taken as a whole, could rebut”
this presumption. fd. at 251. The re
quired_statement was made in 1980 when
Congress created & Commission to investi-
gate the internment. Thus, it was not until
1980 that the basis for this takings claim
exigted, and, consequently, not until 1980
that the statute of limitations began to run.

In the course of this reasoning, the panel
majority remade important law in more
than one way. Hirabayashi and Koremat-
su are read to reflect an absolute deference
to military judgment, though the Supreme
Court did not express any such extreme
position. Moreover, military necessity is
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said to justify uncompensated takings of
private property even in the United States
and well outside the battle zone, regardless
of the fact that no one ever claimed that
the takings, as opposed to the internment,
were necessary. Third, the fact that Hira-
bayashi and Korematsu were decided dur-
ing the height of World War II, a circum-
stance that must certainly figure in calcu-
lating their weight as precedent during
peacetime, is overlooked in order that their
supposed rationale of absolute deference
may be made permanent, unless and until
one of the political branches admits the
absence of military necessity. Surely we
must recognize that courts are likely to
accord a claim of military necessity greater
deference during a major war than would
be proper years later when the emergency
is long past and a conventional takings
claim is advanced. Finally, courts may not
reconsider prior holdings in light of new
evidence until ‘“released ... from the
grasp”’ of those holdings by Congress.
Statement by Circuit Judges Wright and
Ginsburg at 1. This means that in this
context, at least, Congress may dictate the
results of lawsuits to the courts.

The truth is that, had plaintiffs filed
their claim earlier, they would have been
-able to use the relevant documents, most of
which were already in the public domain, in
building their case, as well as anything else
accessible through discovery. As Chief
Judge Markey pointed out, the essential
facts for a legal challenge were well known
by 1950. Hohri, 182 F.2d at 261-62 (Mar-
key, CJ., dissenting). The government
would have borne the burden of persuasion

1. And, if a statement by a political branch were
required, as it clearly should not be, President
Ford provided that in a Presidential Prociama-
tion. See Proclamation No. 4417, 3 CF.R. 8
(1977). The only difficulty is that the statement
is inconveniently early, for the panel majority's
purposes, since it was made more than six years
before this suit was filed. Although the Presi-
dential Proclamation describes the evacuation
as “wrong” and a “national mistake( ],” the pan-
el majority found it insufficient to cure the
concealment on the ground that it did not ex-

in establishing its affirmative defense and
it would not have been able to meet that
burden simply by citing Hirabayashi and
Korematsu. See infra p. 8. It is only by
announcing that no claim existed until
Congress opened a new inquiry that the
majority is able to justify tolling the stat-
ute.'of limitations until 1980.

In so doing, the panel has conducted
something more’ than a mere historical
analysis of .the reasoning embodied in a
pair of Court decisions from the 1940’s. It
has indicated that the doctrine of absolute
deference applies today as well. As recent-
ly as 1979, we are told, plaintiffs had no
case to bring, because the law laid down in
Korematsu would have required automatic
acquiescence to the expressed judgment of
the political branches regardless of whatev-
er factual evidence plaintiffs might have
brought forth. Indeed, no set of facts in
the public domain could possibly be suffi-
cient to form the basis of a lawsuit in the
absence of some sort of political retrac-
tion.! The statement of Congress has
therefore become a ‘‘crucial element” of
the claim; without it, plaintiffs would have
been unable to ‘“‘survive a threshold motion
to dismiss for failure to tender a claim that
would advance beyond the pleading stage.”
Hohri, 7182 F.2d at 249-50 & n. 57.

This means that a claim of military ne-
cessity, once made and upheld, may never
be challenged in court, no matter what the
facts are proved to be, until a political
branch states that the claim was known to
be baseless when made.? To make matters

pressly declare that a legal wrong had been
committed. This is the worst sort of hairsplit-
ting. It is difficult to see how a declaration that
the evacuation was “wrong” could fail to under-
cut the finding that it was “necessary.” More-
over, if an “authoritative statement” is required,
the clear language of this Proclamation fills the
need far more naturally than the Act of Con-
gress on which the panel majority relied.

2. This is one reason the majority's theory of
fraudulent concealment seems so contrived.
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worse, the majority describes its rule of
absolute and permanent judicial deference
to claims of military necessity as resting on
“constitutional underpinnings.” Id. at 251.

This new doctrine confuses governmental
decisions which warrant a degree of defer-
ence with those that are unreviewable.
Until now, doctrines of deference to the
Executive or Congress had never required
the unthinking acceptance of unsupported
assertions suggested by the majority opin-
jon. Having now held that a statement by
one of the political branches is a necessary
element to any legal challenge to an asser-
tion of military need, the majority has es-
tablished a doctrine far more threatening
to legitimate civil liberties and to judicial

review of government action than any that ~

would have been accomplished threugh an
affirmance of the district,court’s decision.

B.

A word must be said about the panel
majority’s Statement in response to this
dissent. The Statement’s attempt to resus-
citate the panel majority’s original decision
only makes that decision’s error clearer.
The heart of the panel majority’s State-
ment is that the original opinion

most assuredly “creates [no] rule of ab-

solute and permanent judicial deference

to any claim of ‘military necessity.’”

... Rather, the opinion simply describes

and turns on what we find to be the

situation-specific holding of Hirabayashi

v, United States, 320 U.S. 81 [63 S.Ct.

1375, 87 L.Ed.2d 1774] (1943), and Kore-

matsu v. United States, 323 U.S. 214 [656

S.Ct. 193, 89 L.Ed. 194] (1944): courts

must defer to the judgment of Congress

This doctrine, as the majority explains, concerns
the concealment of “material facts,” Hohri, 782
F.2d at 246 (quoting Fitzgerald v. Seamans, 553
F.2d 220, 228 (D.C.Cir.1977)), and permits the
statute to be tolled only until “a ‘duly diligent’
plaintiff would have discovered that which was
concealed.” 782 F.2d at 249. That doctrine was
warped badly out of shape here, for what was
“concealed,” apparently, was an opinion by Con-

and the Executive that sufficient military
necessity existed to justify the World
War II internment policy. That Su-
preme Court holding seems to us clear,
pin-pointed, and definite. We therefore
concluded that the former internees
faced an insuperable obstacle to the
present suit until the “war-making
branches,” released the federal
courts from the grasp of Korematsu and
Hirabayashi by indicating that defer-
ence was no longer due to the wartime
judgment of military necessity for the
mass evacuation.

Statement at 1.

This explanation of the original opinion
will not do. If the majority’s holding really
turned on a “situationspecific holding” of
Hirabayashi and Korematsu, which is
*“clear, pin-pointed, and definite,” then
those decisions would have posed no ob-
stacle whatever to the bringing of this ac-
tion ten, twenty, thirty, or even forty years
ago. Hirabayashi upheld a curfew im-
posed upon persons of Japanese descent
and Korematsu upheld their relocation and
internment. Neither case holds, or even
remotely suggests, that military necessity
also required that the internees’ property
be taken. It is, in fact, perfectly apparent
that the taking of property was not the
object of, nor was it in any way necessary
to, the relocation program. Therefore, on
the rationale of the panel majority’s State-
ment, these plaintiffs could have made a
takings claim at any time without being in
the least hampered, much less absolutely
barred, by the holding of Hirabayashi and
Korematsu.

gress, rather than any material facts or informa-
tion. It is the source of the disclosure (Con-
gress), and not the facts themselves, on which
the majority’s theory rests. Congress’ failure to
express earlier a formal judgment questioning
the justification for the internment was not con-
cealment, and its decision to express its doubts
in 1980 has no effect on the siatute of limita-
tions.
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The majority equates the showing re-
quired to prove necessity for the intern-
ment with the showing required to render a
wartime taking noncompensable. These
are two distinct inquiries. The cases cited
by the majority on the latter issue each
dealt with property deliberately destroyed
by American troops in battle in order to
keep it from falling into the hands of ap-
proaching enemy troops. [nited Siates v.
Caltex, Inc., 344 U.S. 149, 73 S.Ct. 200, 97
L.Ed. 157 (1952); United States v. Pacific
Railroad, 120 U.S. 227, 715 S.Ct. 490, 30
L.Ed. 634 (1887). There are other cases in
which regulatory programs to ration or
divert national resources in time of war
have been held not to require compensa-
tion, See, e.g, United States v, Central
Eureka Mining Co., 357 U.S. 155, 78 S.Ct.
1097, 2 L.Ed.2d 1228 (1958). Neither of
those circumstances describes the taking
alleged in Hohri. Each involves a situation
in which the taking was itself deemed nec-
essary to the war effort. That is not the
case here. No one has claimed that the
government, having decided to conduct the
relocation, could not have protected the
property rights of those it evacuated.?

It seems unlikely to me, therefore, that
the government could have won a takings
suit on the claim of military necessity. It
clearly would have been impossible for the
government to win such a suit simply by
citing Korematsu and moving to dismiss.
Indeed, in Central Eureka Mining Co., the
Court emphasized that the question of
whether a taking has occurred turns “upon
the particular circumstances of each case.”
357 U.S. at 168, 78 S.Ct. at 1104. The
majority notes that certainty of success is
not a necessary prerequisite to the running
f the statute of limitations, Hohri, 782
F.2d at 253 n.68. For the panel majority to
dersist in stating that any such claim would

). Any indicatian in the legislative history of the
American-Japanese Evacuation Claims Act, 50
US.C. App. § 1981 er seq. (1982), that Congress
did not believe compensation was required is of
course irrelevant. The question of whether a

have foundered at the pleading stage, it
must go so far as to hold that there was
certainty of defeat. That cannot be true
without the sort of broad holding it now
denies having made.
)
i

That being so, one of two conclusions
follows. Either the panel majority rests on
a narrow view of Korematsu, as it now
claims, which,means that the statute of
limitations has long since run and this case
was wrongly decided, or the panel majority
has indeed created a rule of absolute and
permanent deference to a claim of military
necessity. The deference must be so
sweeping that any harm attendant upon
the relocation, however unnecessarily in-
flicted and however unrelated itseif to any
military necessity, is also utterly immune
from any lawsuit. A principle that broad,
unfortunately, is essential to the result the
panel majority reached. I thus do not ex-
aggerate the holding of this case.

The panel majority claims that a confes-
sion of error by either Congress or the
Executive was necessary before the
present suit could be maintained. If a tak-
ings claim had been brought years ago, and
if the court did not hold that anything
done to persons subject to relocation was
immunized by Hirabayeshi and Koremat-
su, then the government would have been
put to the proof of its defenses. As I have
said, I cannot imagine that the government

“would have claimed that military necessity

also required the loss of homes and busi-
nesses. Indeed, if the government reacted
as it has now, it would have had to admit
that there was no evidence supporting the
claim of military necessity for the reloca-
tion, much less for the taking. Thus, even
if the legal justification for the relocation
were identical to that needed to render a
taking noncompensable, which it is not, and

taking has occurred is a purely legal one—un-
less the majority meant to suggest that absolute
deference to the political branches is required
in this contex1 as well. See Hohri, 782 F.2d at
237-39.
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a statement from the political branches
necessary, which it is not, and the state-
ment from President Ford irrelevant, which
it is not, the statement by one of the “war-
making branches” the panel majority re-
quires could have been extracted t.hrough
litigation. This means that this suit cquld
have been brought successfully at any time
within the past forty years and that the
six-year limitations period has long since
passed.

. . s . . .

I am entirely confident that the panel
majority would not follow its rule of. abso-
lute deference should a similar circum-
stance arise in the future. That predicti’on
is certain because the rule was created to
rectify, so far as that can now be done, an
injustice in the past. But, if that is true,
the evasion of the statute of limitations
stands revealed as unprincipled. Worse,
there may be other times of emergency in
our future, times when racial or ethnic
animosities surface, and today’s precedent
will be available to any court reluctant to
examine a claim of military necessity sup-
ported by popular passion. The panel ma-
jority has purchased freedom from the sFat-
ute of limitations at an unacceptable price.
A panel majority that so obviously disap-
proves of the wartime internment ought to
have been more reluctant to create a legal
basis for rendering any similar future inci-
dent forever unreviewable in any of its
consequences.

1L

There are other grounds for rehearing
this case as well. This court was without
jurigdiction. The majority has completely
reordered Congress’ division of jurisdiction
between the United States Court of Ap-
peals for the Federal Circuit and thea re-
gional courts of appeals. The panel majori-
ty’s conclusion that this court had jurisdic-
tion over the appeal rested on its construc-
tion of the Federal Courts Improvement
Act, 28 U.S.C. § 1295(a)(2) (1982), which

provides that the United States Court of
Appeals for the Federal Circuit shall have
exclusive jurisdiction over an appeal from a
final decision by a district court when
the jurisdiction of that court was based,
in whole or in part, on section 1346 of
this title, except that jurisdiction of an
appeal in a case brought in a district
court under section 1346(a)(1), 1346(b),
1346(e), or 1346(f) of this title or under
section 1346(a)(2) when the claim is
founded upon an Act of Congress or a
regulation of an executive department
providing for internal revenue shall be
governed by sections 1291, 1292, and
1294 of this title.
28 US.C. §§ 1291, 1292, 1294 (1982) all
provide for appeals to the regional courts
of appeals, each provision noting as wgll,
however, that the Federal Circuit retains
jurisdiction in all cases so described in -t.he
Federal Courts Improvement Act. The jur-
isdictional controversy in Hehri arose from
the fact that plaintiffs’ original complaint
included both a Takings Clause claim, un-
der 28 US.C. § 1346(a)(2) (1982) (the Tuck-
er Act), and a Federal Tort Claims Act
claim, under 28 U.S.C. § 1346(b} (1982).

A.

The initial question is whether a suit
based upon both the Tucker Act and the
Federal Tort Claims Act must be appealed
to the Federal Circuit or to a regional court
of appeals. It is clear, both upon textual
analysis and analysis of congressional poli-
cy, that this appeal belonged in the Federal
Circuit. The majority concluded that while
the general rule provides that the Court of
Appeals for the Federal Circuit has exclu-
sive jurisdiction over any appeal from a
claim based “in whole or in part” on the
Tucker Act—as this one was—the general
rule is nevertheless inapplicable when the
claim is also based in part on any of the
provisions listed after the word “except” in
the portion of the Federal Courts Improve-
ment Act quoted above. Thus, the statute
is read, most implausibly, to say that a suit

v
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based in whole or in part on the Tucker Act
must be appealed to the Federal Circuit,
unless it is also based in part on the Feder-
al Tort Claims Act, in which case it must be
appealed to one of the twelve regional
courts of appeals. Though no coherent
policy underlies such a jurisdictional
scheme, this conclusion was based entirely
on the majority’s understanding of the
*plain meaning” of the Federal Courts Im-
provement Act.

I believe the better, indeed the only plau-
sible, interpretation of the ‘“except” clause
is that it states an exception, not, as the
majority supposes,a new, independent, and
superseding rule. The controlling sentence
of the Federal Courts Improvement Act,
read in its entirety, simply provides that a
claim based in part on section 1346—other
than those parts of section 1346 listed in
the “except” clause—may only be appealed
to the Federal Circuit, Save when taxation
is involved, the Tucker Act is not found in
the “except” clause. Therefore, the appeal
in this case, which is based in part on the
Tucker Act and does not involve taxation,
belonged in the Federal Circuit. The ma-
jority, however, interpreted the statute so
that a Federal Tort Claims Act count over-
rides the presence of a Tucker Act count
and affirmatively requires the case to be
heard by the regional courts of appeals and
not by the Federal Circuit. That stands
the statute on its head.

The majority's reading alsofails to ex-
plain the remarkable coincidence that all
the provisions listed after the word “ex-
cept” are subsections of the provision listed
before the word ‘‘except”—section 1346.
(This is true as well of the jurisdictional
grant in the preceding paragraph of the
Federal Courts Improvement Act, 28 U.S.C.
§ 1295(a)(1) (1982), which is similarly struc-
tured and provides for exclusive jurisdic-
tion in the Federal Circuit for appeals aris-
ing under 28 U.S.C. § 1338 (1982), except
for cerwain claims arising under section
1338(2).) If the purpose of the “except”
tlause, as the majority believed, were to

list those provisions whose presence in a
complaint Congress felt ought to shift re-
view of a suit based in part on the Tucker
Act to the regional courts of appeals, there
is absolutely no reason to suppose that all
those provisions would happen to be found
within section 1346. Under the reading I
suggest, of course, it would have made no
sense to include any provision outside of
section 1346 in the “except” clause, since
that clause simply carves out of a general
rule that applies by its terms to all of
section 1346 those subsections of section
1346 to which that rule is not to apply.

An examination of the provisions listed in
the “except” clause demonstrates how un-
likely it is that Congress intended the
meaning adopted in the majority opinion.
These provisions deal with tort claims
against the government, suits to quiet title,
and certain types of tax cases. One of the
principal purposes of the Federal Courts
Improvement Act was to centralize jurisdic-
tion in one forum “‘over appeals in areas of
law where Congress determines there is a
special need for nationwide uniformity.”
S. Rep. No. 275, 97th Cong., Ist Sess. 2
(1981), reprinted in 1982 U.S. Code Cong.
& Ad. News 11, 12. Under the majority's
interpretation, we must presume that the
Congress thought nationwide jurisdiction
and uniform decisionmaking with respect
to Tucker Act claims to be so important
that it provided that any case including
such a claim would go, in its entirety,
straight to the Federal Circuit, even though
the case contains a due process claim, or an
equal protection claim, or any of numerous
other important constitutional and statu-
tory claims—unless it also contains a claim
to quiet title. Members of Congress must
therefore have thought that the vesting of
jurisdiction over appeals involving actions
to quiet title in the twelve regional courts
of appeals was so important that it over-
rode their clearly articulated desire to place
Tucker Act appeals within the exclusive
jurisdiction of the Federal Circuit. Such a
jurisdictiona] scheme, as Chief Judge Mar-
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key pointed out in his dissent, would be
“senseless.” 782 F.2d at 257 (Markey, CJ.,
dissenting).

The majority opinion nonetheless seeks
to bring some theoretical sense to its inter-
pretation by suggesting that Congr-ess
placed Federal Tort Claims Act claims with-
in the “except” clause because it “did not
want to centralize adjudication of cases in-
volving tort claims.” 782 F.2d at 241 n. 30.
That is undoubtedly correct, and it explains
why Congress provided in the Federal
Courts Improvement Act that a federal tort
claim, standing alone, would be heard by
the regional courts of appeals. Similarly,
Congress apparently saw no need to re-
quire the centralization of actions to quiet
title, or of those tax cases it exempted from
the general rule by listing them in the
“except” clause. The majority takes a sub-
stantial and unwarranted step, however,
when it reasons that Congress not only
“did not want to centralize” such claims,
but affirmatively sought to decentralize
them as well, to the point of sacrificing the
principal goal of the Federal Courts Im-
provement Act—to centralize patent and
Tucker Act claims by vesting exclusive jur-
isdiction over such appeals in the Federal
Circuit. In so doing, the majority ignored
language to the contrary in both the Senate
and the House Reports accompanying the
Federal Courts Improvement Act. The
Senate Report expressly states that the
Federal Circuit will have exclusive jurisdic-
tion over “all patent appeals and all ap-
peals in federal contract cases brought
against the United States that are present-

ly heard in the regional courts of appeals.”
S. Rep. No. 275, supre, at 7 1982 U.5.Code
Cong. & Ad.News, at 17 (emphasis added).
The House Report formulates the rule
much the way I do: the Federal Courts
Improvement Act “gives the Court of Ap-
peals for the Federal Circuit jurisdiction of
any appeal from a trial court where the
jurisdiction of the district court was based,
in whole or in part, on section 1346 of title

28, United States Code, except 1346(a)(1)

and (e) (tax appeals), 1346(b) (Federal Tort

Claims), 1346(f) (quiet title actions), or

1346(a)(2) when the claim is founded upon
an Act of Congress or a regulation of an
executive department providing for internal
revenue.” H.R. Rep. No. 312, 97th Cong.,
1st Sess. 42 (1981). This makes it clear
that the claims in the “except” clause are
those whose presence do not vest jurisdic-
tion in the Federal Circuit and not, as the
majority thinks, those whose presence re-
moves jurisdiction that would otherwise
vest in that court. These congressional
descriptions of the workings of the Federal
Courts Improvement Act are much more
consistent with the interpretation I offer
than with that suggested by the majority.
I think those descriptions are the correct
ones. For these reasons, and for those
cogently stated by Chief Judge Markey, [
believe that the panel decided this issue
wrongly.

The majority’s disposition of the jurisdic-
tional question was wrong for an additional
reason: the federal tort claim, which under
the majority’s analysis was the sole reason
for finding jurisdiction in this court to hear
the appeal, was itself dismissed by the dis-
trict court for lack of jurisdiction. Hokri
v. United States, 586 F.Supp. 769, 793
(D.D.C. 1984). That dismissal was af-
firmed by the panel that decided this ap-
peal. Hohri, 782 F.2d at 245. Our juris-
diction to hear the entire case therefore
rested entirely on a claim over which we
had no jurisdiction.

The majority’'s rationale is impossible to
understand. It held that although the
court was without jurisdiction to hear the
federal tort claim, that claim was not friv-
olous, except for the lack of jurisdiction,
and therefore could serve as the predicate
for jurisdiction in this circuit over the re-
mainder of the case. The majority never
justified or supported its reliance on the
presumed absence of frivolity in the tort
claim, regardless of its jurisdictional defi-
ciency, in asserting jurisdiction over the
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entire case by virtue of the presence of
that claim in the original complaint.*

In any event, the federal tort claim in
this case was clearly frivolous. As the
panel noted, the plaintiffs failed to comply
with the explicit and mandatory statutory
directive requiring that federal tort claims
be filed first with the appropriate govern-
ment agency. It may be true, as the ma-
jority stated, that there was no bad faith
involved, although the basis for that con-
clusion escapes me. The claim remains
frivolous, however, because no non-friv-
olous legal arguments may be made in its
defense. That is why, I suppose, the frivol-
ity-based rule as formulated by the majori-
ty permits jurisdiction in this court when
the federal tort claim is not “substantively
farfetched.” Hohri, 782 F.2d at 240 n.27
(emphasis added). It is thus now the law
of this circuit that such claims can be predi-
cates for jurisdiction when, as to that
claim, plaintiffs lack standing, or the claim
is moot, or the most basic procedural re-
quirements are ignored, provided the mer-
its of the underlying claim are not “far-
fetched.” 1 cannot imagine a rationale for
this inventive rule, save that it allowed the
majority to decide this appeal.

C.

I think this decision was an unfortunate
one, and would have preferred to see its
plain errors corrected by this court sitting
en banc. Since only five judges—one short
of the necessary majority—voted to rehear,
the task falls instead to the Supreme
Court, or perhaps to the United States
Court of Appeals for the Federal Circuit,
As the majority indicates, any appeal from
the proceedings on remand will be to the
Federal Circuit, since the Tucker Act claim
8 all that remains. The majority suggest-
i in dicta that its decision constitutes

. The only case cited in support of this argu-
ment was Doe v. United Siates Depariment of
Justice, 753 F.2d 1092 (D.C.Cir.1985). As the
majority presumably recognized, since it cited
Doe with a cf,, the case is probably inapposite.
Doe involved the interpretation of a different
statutory clause than did Hohri Moreover, to
the extent that it is relevant, it undermines the

“law of the case,” binding the Federal Cir-
cuit unless the panel of that court that
hears the second appeal finds both “clear
error” and “manifest injustice” in the prior
opinion. Hohri, 782 F.2d at 241 n.31. The
majority failed to consider what effect the
deficiency of its jurisdictional holding has
on the respect due its holding on the merits
by another circuit court. As the Supreme
Court has explained, “[llaw of the case
directs a court’s discretion, it does not limit
the tribunal's pbwer.” Arizona v. Califor-
nia, 460 U.S. 605, 618, 103 S.Ct. 1382, 1391,
75 L.Ed.2d 318 (1983). This court has held
that a decision by a prior panel that sub-
ject-matter jurisdiction exists over a case
may be departed from by a later panel in
the same case. There need have been no
intervening changes in the facts or the law;
it is sufficient justification that the second
panel determines that jurisdiction is lack-
ing. See Potomac Passengers Association
v. Chesapeake & O.R.R., 520 F.2d 91 (D.C.
Cir.1975). For much the same reason that
a court will be unwilling to issue a judg-
ment when it lacks jurisdiction itself, so
too, it would seem, may it exercise its dis-
cretion to refuse to resolve a case on the
basis of a prior opinion issued by another
court without jurisdiction. Indeed, even
within the doctrine of res judicata, which
accords the court far less discretion and
which generally gives preclusive effect
even to judgments issued by courts without
subject-matter jurisdiction, such effect will
not be given when *{t]he subject matter of
the action was so plainly beyond the court’s
Jurisdiction that its entertaining the action
was a manifest abuse of authority” or
when “[aJllowing the judgment to stand
wonld substantially infringe the authority
of another tribunal.” Restatement (Sec-
ond) of Judgments § 12 (1982). 1 do not
pretend to advise the Federal Circuit
whether it should exercise its discretion to

majority's  frivolity-based rule, since Doe
adopted a rule based on the presence or absence
of jurisdiction. See Von Drasek v. Lehman, 162
F.2d 1065, 1069 (D.C.Cir.1985) (noting that in
Doe, “[blecause [the district cour] did not have
jurisdiction to hear the back payv claim, the
jurisdiction of the district court could not have
been based, even in part, on the Tucker Act”).
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depart from the law of the case in circum-
stances such as those here. Should the
proceedings on remand be appealed, the
jssue will undoubtedly be briefed and ar-
gued. I merely note that the matter is not
at all as simple as the majority suggests,
and that on this as on so many of the other
issues resolved by the majority, I would
have reached the opposite econclusion.

This case illustrates the costs to the legal
system when compassion displaces law.
The panel majority says it is not too late
for justice to be done. But we administer
justice according to law. Justice in a larg-
er sense, justice according to merality, is
for Congress and the President to adminis-
ter, if they see fit, through the creation Pf
new law. The wartime internment around
which this case revolves is unteniably a
very troublesome part of our history. It is
within the authority of the political branch-
es to make whatever reparations they deem
appropriate, and it is my understanding
that such legislation is presently under con-
sideration. The issue of whether an addi-
tional remedy is available from a court,
and, if so, which court, should only be
resolved on the basis of a sober and fair
assessment of the legal claims presented.
When a court relies instead on a plainly
deficient analysis, it fails to do justice to
the parties before it, and inevitably estab-
lishes those deficiencies as precedent. The
temptation to do so, in service of an attrac-
tive outcome, is often strong. The panel
opinion in this case, which completely dis-
rupts a carefully crafted jurisdictional
scheme while establishing several unfound-
ed and undesirable precedents as law, dem-
onstrates why such temptations ought to
be resisted.

1. The di ters also intain that, although
Korematsu and Hirabayashi may have estab-
lished the military necessity of confining the
Japanese-Americans to internment camps, those
cases did not establish the military necessity of
the takings at issue in this case. See diss. at
308. In making this argument, the dissenters
presume that the taking of property and the
confining of the Japanese-Americans are prop-

erly analyzed as separate and distinct actions.
In fact, however, the taking of property was part

Statement of Circuit Judge WRIGHT and
Circuit Judge GINSBURG.

J. SKELLY WRIGHT and GINSBURG,
Circuit Judges:

The dissenters indicate their readiness to
scrutinize pleas of “military necessity”
with due rigor and care, even in “‘times of
emergency in our future,” even when “ut-
ter capitulation” is “supported by popular
passion.” See diss. at 305, 309. We
praise that stance, concur in it, and write
only to inter the dissenters’ most grave
misunderstanding that our opinion holds
anything to the contrary.

The panel majority opinion deals particu-
larly-and precisely with the special facts of
an extraordinary episode of injustice. It
most assuredly “creates [no] rule of abso-
lute and permanent judicial deference to
any claim of ‘military necessity.’” Id. at
305 (emphasis altered). Rather, the opin-
ion simply describes and turns on what we
find to be the situation-specific holding of
Hirabayashi v. United States, 320 U.S. 81,
63 S.Ct. 1375, 87 L.Ed. 1774 (1943), and
Korematsu v. United States, 323 U.S. 214,
65 S.Ct. 193, 89 L.Ed. 194 (1944): courts
must defer to the judgment of Congress
and the Executive that sufficient military
necessity existed to justify the World War
Il internment policy. That Supreme
Court holding seems to us clear, pin-point-
ed, and definite. We therefore concluded
that the former internees faced an insuper-
able obstacle to the present suit until the
“war-making branches,” Korematsu, 323
U.S. at 218-19, 65 S.Ct. at 195, released the
federal courts from the grasp of Koremat-
su and Hirabayashi by indicating that def-
erence was no longer due to the wartime
judgment of military necessity for the

mass evacuation.!

and parcel of the internment policy; that policy
included not simply confining United States citi-
zens bui, necessarily adjunct to that action, forc-
ing them to leave their property behind under
military supervision. The losses that occurred
under military supervision were therefore sus-
tained under the very internment policy that the
Supreme Court held justified by military neces-
sity.

The dissenters also argue that the wartime
cases either held only that the specific—non-tak-
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Our opinion, read as we conceived it and
not as the dissenters would have it, does
not stretch beyond the setting in which it is
embedded. We did not announce a general
rule of automatic judicial capitulation to
the military’s claims of military necessity.
We ruled narrowly, specifically, and only
that when the Supreme Court has defini-
tively held that deference to a military
judgment is due in a particular case, liti-
gants may not reasonably be required to
re-litigate that issue in advance of a green
light from the “war-making branches.”?

The dissenters also suggest that Kore-
matsu and Hirabayashi may best be un-
derstood as erroneous decisions made un-
der the pressures of wartime. If these
cases had come up in peacetime or if their
validity were reconsidered in peacetime, the
dissenters appear to advise, the Supreme
Court might well have ruled the internment
policy unconstitutional. Therefore, the for-
mer internees should presumably have
brought this case at some undefined point
after the war when the “emergency {was]
long past” and the mood of the Court had
sufficiently changed. See diss. at 305,
306. In making that argument, the dis-
senters overlook this reality: litigants
do not have the academic luxury of indulg-
ing the belief that they can lay a solid
foundation for their in-court pleas by insist-
ing that the Supreme Court does not really
mean what it says, or that a peacetime

ings clause—claims then before the court were
not ones upon which relief could be granted, or
that courts owe absolute and permanent defer-
ence 10 military judg about military neces-
sity at all times. We have adopted neither view.
Instead, we read the wartime cases to have
established the military necessity of the intern-
ment policy for both the particular claims at
issue in those cases and the 1akings clause
claims now before the court. See Hohri v. Unit-
ed States, 782 F.2d 227, 250-53 (D.C.Cir.1986).
We believe our reading to be historically faith-
ful 10 the argument and ethos of the wartime
cases, while avoiding the gross over-generaliza-
tions or artificial narrowness suggested by the
dissenters.

2. The dissenters argue that President Ford's
Proclamation No. 4417, 3 C.F.R. 8 (1977), pro-
vided such a green light. See diss. at Sn. 1. As
the panel majority opinion points out, that proc-

Court should not hesitate to repudiate a
wartime Court for ignoring the Constitu-
tion’s requirements. The dissenters’ dou-
ble standard would thus preclude the for-
mer internees from ever obtaining judicial
redress: the validity of the internment may
have been tested originally by the defer-

‘ential standard imposed by wartime pres-

sures, but we should nonetheless measure
the tolling of the statute of limitations with
the dissenters’ more searching standard in
mind. We do not believe that the policies
served by a statute of limitations inexora-
bly require courts to subject litigants to
such a vicious whipsaw.

As to remaining portions of the dissent
from denial of rehearing en banc, we pass
by restatements of the panel dissenter’s
opinion, along with much of the current
dissenters’ rhetorical excess, and make
only these points. First, the legislative
provision on the proper forum for appellate
review, 28 U.S.C. § 1295(a)(2), all will
agree, is densely composed. As Judge
Markey observed in his dissent from the
panel decision, see Hohri v. United States,
782 F.2d 227, 260 (D.C. Cir.1986), the sec-
tion has been a source of confusion. See
Professional Mangers’ Association wv.
United States, 761 ¥.2d 740, 745 (D.C.Cir.
1985) (Section 1295(a}(2) “has recently been

the source of much confusion in our
court.””). The differences of view present-

policy was morally, not legally, wrong. See
Hohri, 782 F.2d at 253 n. 67. The dissent, how-
ever, maintains that if the policy were morally
wrong, then it must not have been “necessary.”
Diss. at 306 n. 1. This argument confuses the
nature of the “necessity” invoived. It may be
true, as the dissent suggests, that necessity in the
sense of absolute coercion is a complete moral
excuse. But the government has never claimed
that it was under absolute coercion to imple-
ment the policy. Rather, the “war-making
branches” made the judgment that sufficient
military need existed to justify the policy. The
policy was thus necessary, not in an absolute
sense, but in a relative one: it was necessary to
military ends then deemed important enough to
outweigh the harm to the internees. Therefore,
the policy may well have been both morally
wrong (in the sense that the moral wrongs out-
weighed the military need) and legally “neces-
sary” (in the sense that the military need out-

lamaiion announces merely that the inter

ighed the harm to legal righis).
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ed in this case and others, compare Squil-
lacote v. United States, 747 F.2d 432 (Tth
Cir.1984), cert. denied, — U.S. —, 105
S.Ct. 2021, 85 L.Ed.2d 302 (1985) (courts
may depart from strict statutory language
to promote statutory goals of judicial effi-
ciency and fairness) withk Professional
Managers' Association, 761 F.2d at 745
(declining to adopt the Sgquillacote ap-
proach), suggest that Congress should at-
tend to the technical amendment of section
1295(a)(2) that would obviate court con-
flicts.

The dissenters lean with a heavy hand on
the district court’s “lack of jurisdiction” to
hear the tort claims appellants sought to
present. We note that the flaw blocking
presentation of the tort claims is a text-
book illustration of ‘jurisdiction writ
small.” See United States v. Kember, 648
F.2d 1354, 1357-59 (D).C.Cir.1980). We did
not label “frivolous” *[a]ppellants’ failure
to grasp in full the distinction between
[administrative complaint] filing require-
ments that are non-waivable and those that
are subject to waiver on equitable
grounds.” Hohri, 7182 F.2d at 240 n.27.
Whether we were correct or incorrect in
that judgment, however, we certainly did
not lay down “law of this circuit” that
plaintiffs who plainly “lack standing,” or
present claims that are clearly “moot,” or
flout “the most basic procedural require-
ments” can nonetheless escape character-
ization of their case as “frivolous.” But
see diss. at 3123

We note finally the dissenters’ apparent
misperception of Restatement black letter.
The Restatement (Second) of Judgments
§§ 11, 12 (1982), discourages second hear-
ings even on questions of “subject matter
jurisdiction,” and warns against expansive
reading of the subsections set out by the
dissenters. See diss. at 312. Suffice it to
say that the guestion of D.C. Circuit or
Federal Circuit review with which we deal

3. On another day, in another case, the author of
the present dissent from denial of rehearing en
banc 1ook his colleagues to task for extravagant
attribution of significance to his panel opinion.
See Dronenburg v. Zech, 746 F.2d 1579, 1582-84
(1984) (en banc) (separate statement of Bork,

entails no “[m]anifest defect ]” such as the
granting of a divorce by a justice of the
peace, a federal court entertaining what is
plainly a common law tort action between
citizens of the same state, intrusion upon
the jurisdiction of a tribunal of legally su-
perior authority, improper judicial interfer-
ence with a non-judicial agency, or distur-
bance of other interests that genuinely
warrant classification as ‘“‘fundamental.”
See id. at § 11 comment e; § 12 Reporter's
Note. Here again we believe that the dis-
senters have succumbed to the temptation
to overstate and overwrite. We do not
think our view of this singular case war-
rants the extravagant attack mounted
against it.
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Sandra BISBEY, Appellant,
v.
D.C. NATIONAL BANK.
No. 85-5900.

United States Court of Appeals,
District of Columbia Cireuit.

Argued May 9, 1986.
Decided June 13, 1986.

National bank customer sued bank for
violation of Electronic Fund Transfer Act.
The United States District Court for the
District of Columbia, Thomas A. Flanuery,
Senior District Judge, found for bank, and
customer appealed. The Court of Appeals,
Harry T. Edwards, Circuit Judge, held that
failing to give customer written notice of
findings of no error and failing to advise

J.). We agreed with him on that occasion that
the temptation to exaggerate a decision with
which one disagrees, thereby to make it an easy
target for slings and arrows, ought to be resist-
ed.
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in the INVS case and the more focused posi-
tions of the IRS and the NTEU indicated in
the briefs they filed in this court.

It is so ordered.

w
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William FRANZ, et al., Appeliants,
Y.
UNITED STATES of America, et al.
No. 81-2369.

United States Court of Appeals,
District of Columbia Circuit.

"Argued Oct. 20, 1982,
Decided May 10, 1983.

4

Father of children relocated along with
mother and witness pursuant to witness
protection program sought declaratory and
injunctive relief as well as money damages
from the United States, the Department of
Justice, and the Attorney General arising
from alleged constitutional violations by
those defendants in connection with the re-
location. The United States District for the
Distriet of Columbia, Barrington D. Parker,
J., 526 F.Supp. 126, granted motion to dis-
miss for failure to state a claim, and father
appealed. The Court of Appeals, Harry T.
Edwards, Circuit Judge, held that father,
individuaily and as next friend of children,
stated cause of action against administra-
tors of witness protection program for abro-
gation of father's and children’s constitu-
tionally protected rights to one another’s
companionship without affording father
requisite procedural protections, making
particularized finding and showing of legiti-
mate state interest sufficient to justify in-
fringement, or resorting to equally effee-
tive alternative solutions that would have
been less restrictive of father’s and chil-
dren’s rights.

Reversed and remanded.

Supplemental opinion, D.C.Cir., 712
F.2d 1428,

1. Civil Rights ¢=13.12(3)

Divorced father who, individually ;,;d
as next friend of children, challengéd con-
stitutionality of total and permanent Sevep.
ance of relationship between himse|f as
noncustodial parent, and minor children
without their participation or consent
relocation of children, along with mothey
and witness, pursuant to witness protectiop
program, stated cause of action against pro.
gram administrators for abrogation of f,.
ther’s and children’s constitutionally pro.
tected rights to one another’s companion.
ship without affording father requisite pro-
cedural protections, making particularized
finding and showing of legitimate state in.
terest sufficient to justify infringement, or
resorting to equally effective alternative
solutions that would have been less restrie.
tive of father’s and children’s rights. 18
U.S.C.A. note prec. § 3481; U.S.C.A. Const.
Amend. 4.

2. Federal Courts e=7%

Court of Appeals was bound to assume
truth of facts alleged in complaint for pur-
pose of reviewing district court’s judgment
that plaintiff failed to state claim.

3. Infants =154

Assuming that Attorney General need-
ed express statutory authority to effect in-
cidental, de facto displacement of state do-
mestic relations law implicated in relocation
of children and mother to area unknown to
divorced father pursuant to witness protec-
tion program, Organized Crime Control Act
of 1970, which vested broad discretion in
Attorney General “to provide for the securi-
ty of” witnesses under program, provided
such authority. 18 U.S.C.A. note prec
§ 3481,

4. Criminal Law &==1222

Federal officials had authority, at time
they consented to admission of witness and
his household under witness protection pro-
gram, to insist that inductees agree to ac-'
commodate in some way rights of witness
stepchildren to see their natural father and
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' “rights of natural father. 18 U.S.C.A. note

5. United States &=50

Conduct of federal officials, who, by
accepting children’s natural mother and
children into witness protection program
along with witness, were largely responsible
for success of natural mother'’s effort to
deny natural father access to his offspring,
and who encouraged and supported natural
mother’s decision to hide children from nat-
ural father, was sufficient to establish con-
stitutionally significant link between
government and alleged infringement of
natural father's and children’s rights so as
to expose federal officials to liability under
Constitution. 18 U.S.C.A. note prec.
§ 3481,

6. Constitutional Law @=254(4)‘

If “state action” reliably may be found
upon identification of any one factor, such
factor is significant governmental promo-

= of specific conduct by private actor.
. allegedly has abrogated plaintiff’s
.ghts. U.S.C.A. Const.Amends. 5, 14.

1. Constitutional Law &=254(4)

Constitution was designed to embody
and celebrate values and to inculcate popu-
lar acceptance of them, as much as to com-
pel governments to abide by them, and it is
thus appropriate and even essential, that
when expounding Constitution, Court of
Appeals be alert to situations in which
government, by sanctioning activities by
P}’iVate party that it is forbidden to do
directly, undermines “constitutive” function

;f document. U.S.C.A. Const.Amends. 5,
4.

8 Constitutional Law ¢=82(10)

Freedom of personal choice in matters
of family life, protected by Constitution as
f“ﬂfi?.mental liberty interest, encompasses
decision to marry, procreation, use of con-
traception, decision not to carry child to
lerm, and cohabitation with members of

O0¢'s extended family. U.S.C.A. Const.
Amends. 5, 14,

9. Constitutional Law ==82(10)

Freedom of parent and child to main-
tain, cultivate and mold ongoing relation-
ship is among most important liberties in
matters of family life protected by Consti-
tution. U.S.C.A. Const.Amends. 5, 14.

10. Constitutional Law =82(1)

Identification of constitutional rights,
unmentioned in document itself, that are
nevertheless deserving of “fundamental”
status is possible only through contextual
analysis; Court of Appeals must take as
given general features of society and polity
and seek to identify freedoms and relation-
ships that, in present environment, are cru-
cial to self-definition and fulfillment. U.S.
C.A. Const.Amends. 5, 14.

11. Constitutional Law +=82(10)

Strength and scope of constitutionally
protected familial rights are not determined
by contours of state or federal law; what is
important is nature of bond in question, not
way in which it had been categorized by
legislature or court. U.S.C.A Const
Amends. 5, 14.

12. States +=4.6

State possesses substantial and virtual-
ly exclusive regulatory authority in field of
domestic relations.

13. Constitutional Law &=82(10)

With respect to question of constitu-
tional status of right of noncustodial parent
and his or her children not to be totally and
permanently prevented from ever seeing
one another, constitutional interests of non-
custodial parent and children are, in critical
respects, roughly comparable to interests of
parent and child in viable nuclear family.
U.S.C.A. Const.Amends. 5, 14.

14. Constitutional Law =82(10), 274(5)

Severance of relationship between par-
ent and child will survive constitutional
scrutiny only if asserted governmental in-
terest is compelling, there is particularized
showing that state interest in question
would be promoted by terminating relation-
ship, it is impossible to achieve goal in ques-
tion through any means less restrictive of
rights of parent and child, and affected
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parties are accorded procedural protections
mandated by due process clauses. U.S.C.A.
Const.Amends. 5, 14.

15. Infants &=155

Whatever strength of state interest
necessary to justify minor or moderate in-
terference with relationship between chil-
dren and noncustodial parent, permanent
termination of their bond can be justified
only by promotion of compelling objective.
U.S.C.A. Const.Amends. 5, 14.

16. Constitutional Law &=82(10)

Where witness protection program, as
implemented, resulted in denial of access by
particular group, i.e., nonrelocated parents
of children taken into program and children
themselves, to fundamental right, i.e., right
to companionship of one’s child or parent,
program would havé to be subjected to
“strict scrutiny” under equal protection
clause; government would have to show
that discrimination between members of af-
fected group and other parents and children
was necessary to promote compelling gov-
ernmental interest. 18 U.S.C.A. note prec.
§ 3481:. U.S.C.A. Const.Amend. 14.

17. Infants =154

Invasion of children’s and noncustodial
parent’s protected interests in one another's
companionship under witness protection
program could not be justified on basis of
government’s parens patriae interest in pro-
tecting welfare of children. 18 U.S.C.A
note prec. § 3481; U.S.C.A. Const.Amend.
4.

18. Infants =154

State's legitimate interests in protect-
ing children’s weifare and in promoting
public health, safety, welfare and morals
are sufficient to justify minor restrictions
on parents’ control over upbringing of their
offspring. U.S.C.A. Const.Amends. 5, 14.

19. Infants &==156

If state can show that parent is “ne-
glectful” or otherwise unfit to care for
child, state may constitutionally sever bond
between the two. U.S.C.A. Const.Amends.
5, 14.
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20. Civil Rights &=13.13(1) .
Assuming that government’s inteM3
suppression of organized crime wag Mfl-:
ciently potent to justify invasion of
tutionally protected familial righty Under
witness protection program, government

could not rely on irrebutable presumptigy

that its interest would be promoted in given
case without affording affected parties an
opportunity to prove otherwise. 18 Ug
C.A. note prec. § 3481; U.S.CA. Cons
Amend. 14.
21. Constitutional Law #=82(1)
Avoidance of any unnecessary infringe.
ment of fundamental rights requires that
government make particularized showing of
advantage in every case in which it contem.
plates depriving someone of constitutionally
protected interests.  U.S.C.A.  Const.
Amends. 5, 14.

22. Constitutional Law #=82(10)

To justify invasion of constitutionally
protected familial rights, Constitution re-
quires that there be more than determina-
tion that “federal interest” would be mar-
ginally advanced by taking action in partic-
ular case; there must be showing that gov-
ernmental interest would be promoted in
ways sufficiently substantial to warrant
overriding basic human liberties. U.S.C.A.
Const.Amends. 5, 14.

23. Infants =198, 203

Noncustodial parent, who was deprived
of companionship of children by relocation
of children, along with mother and witness,
pursuant to witness protection program,
was entitled to notice and opportunity to be
heard prior to relocation. 18 U.S.C.A. note
prec. § 3481; U.S.C.A. Const.Amends. 5, 14.

24. Constitutional Law &=274(5)

In those instances in which holding
preentrance hearing prior to admission of
informant and household under federal wit-
ness protection program would truly be im-
possible, requirements of due process would
be merely suspended, not eliminated; 8S
soon as practicable after admission of infor-
mant, hearing would have to be held, at
least to work out some accommodation of
rights of children and parent left behind.

Ve
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18 U.S.C.A. note prec. § 3481; US.CA.
Const.Amend. 14.

25, Constitutional Law e=274(5)

In those instances in which holding
preentrance hearing prior to admission of
informant and household under federal wit-
ness protection program would truly be im-
possible, it would be imperative, under due
process clause, that witness and adult mem-
bers of household be informed, prior to
their admission, that such a hearing would
be held soon after their induction, and that
they would be admitted only on condition
that they agree to abide by whatever ar-
rangement was worked out at such session
for accommodating interests of children’s
noncustodial parent. 18 U.S.C.A. note prec.
§ 3481; U.S.C.A. Const.Amend. 14.

Appeal from the United States District
Court for the District of Columbia (D.C.Civ-
Action No. 81-0173).

jeorge Kannar, American Civil Liberties
-nion, New York City, for appellants.

William H. Briggs, Jr., Asst. U.S. Atty,,
Washington, D.C., for appellees. Stanley S.
Harris, U.S. Atty., Royee C. Lamberth, R.
‘Craig Lawrence and Jason D. Kogan, Asst.
U.S. Attys.,, Washington, D.C., were on the
brief for appellees.

Before TAMM, EDWARDS and BORK,
Circuit Judges.

Opinion for the Court filed by Cireuit
Judge HARRY T. EDWARDS.

Separate Statement, concurring in part
and dissenting in part, filed by Circuit
Judge BORK.

l. The statutory authority for the program is
found in 18 U.S.C. prec. § 3481 (1976).

2. The larter portion of the suit was predicated
on Fed.R.Civ.P. 17(c), which authoriz¢s chil-
dren to sue by their “next friend{s]."

3. Franz v. United States, 526 F.Supp. 126, 129
~~D.D.C.1981). The District Court noted, in ad-
‘on, that “[t}he plaintiff's [sic) cause of ac-

e

HARRY T. EDWARDS, Circuit Judge:

At issue in this case is the validity of one
aspect of the administration of the federal
Witness Protection Program.! Exercising
the discretion vested in them by statute,
various federal officials relocated and
changed the identities of a government in-
formant, his wife, and her three children by
a former marriage, in return for the infor-
mant’s testimony against alleged leaders of
organized crime. Unfortunately, this rou-
tine and otherwise unassailable procedure
had the effect of severing the ongoing rela-
tionship between the children and their nat-
ural father. - The father brought the
present suit—on behalf of himself and his
children 2—challenging the actions of the

-federal officials on a variety of constitu-

tional and statutory grounds. He sought
declaratory and injunctive relief to enable
him to reestablish contact with his children,
and damages to compensate all of them for
injuries sustained as a result of their sepa-
ration. The Distriet Court dismissed the
complaint for failure to state a claim upon
which relief can be granted.?

[11 As all parties concede, resolution of
this case requires a weighing of three im-
portant interests: the public interest in the
suppression of organized crime; the inter-
est of the informant, his spouse, and the
children in securing protection against the
threat of violent reprisal to which they are
all exposed; and the interest of the children
and their father in maintaining the bonds
between them. The essence of the plain-
tiffs’ claims is that, in acting to sever total-
ly and permanently the relationships be-
tween a non-custodial parent and his minor
children without their participation or con-
sent, the defendants struck an impermissi-
ble balance of the foregoing interests. Al-
though we reach no judgment on the proper

tion presents serious procedural problems both
as to venue and jurisdiction.” Id. at 127.
However, because the court's decision was
founded on its conclusion that the plaintiffs
failed to state a claim, we will confine our

- attention, for the purposes of this appeal, to
that judgment. The defendants will have an
opportunity on remand to raise any appropriate
jurisdictional defenses.

by oo

PR VU
b~ A Y e v

e e




oy

s g Ml o et e T
. pa - e

e e ity 2 ¥+ =T

PG TE Wy B PRPFRRTE TP L VA -

586

ultimate disposition of this case, we con-
clude that the plaintiffs clearly have stated
a cause of action sufficient to survive a
motion to dismiss.

[2,3] Taking as true the facts alleged in
the complaint,! we find that the administra-
tors of the Witness Protection Program ab-
rogated the constitutionally protected
rights of the plaintiffs to one another’s
companionship without (1) affording the fa-
ther requisite procedural protections, (2)
making a particularized finding and show-
ing of a legitimate state interest sufficient
to justify the infringement, or (3) availing
themselves of equally effective alternative

707 FEDERAL REPORTER, 2d SERIES

I. BACKGROUND

A

The Witness Protection Program was es.
tablished as part of the Organized Crime
Control Act of 1970.° Its purposes are to
guarantee the safety of government wit.
nesses who agree to testify against alleged
participants in organized criminal activity
and thereby to create an incentive for per-
sons involved in such activities to become
informants. Broad discretion is vested in
the Attorney General “to provide for the
security of” such witnesses.?

It was originally contemplated that the

solutions to the problem before them that program would be implemented principally

would have been less restrictivé of the
plaintiffs’ rights. Accordingly, we reverse
and remand for further proceedings.’

4, We are, of course, bound to make such an
assumption for the purpose of reviewing the
District Court’s judgment that the plaintiffs
failed to state a claim. Gardner v. Toilet Goods
Ass’'n, 387 U.S. 167, 172, 87 S.Ct. 1526, 1529, 18
L.Ed.2d 704 (1967). We express no view re-
garding the veracity of the piaintiffs’ allega-
tions.

8. As to the oniy other claim asserted below
that the plaintiffs press on appeal. we conclude
that dismissal was proper. The plaintiffs insist

that the Attorney General lacks the express’

statutory authority he would need to “‘federal-
ize” the aspect of domestic-relations law impli-
cated in this case. See Ridgway v. Ridgway,
454 U.S. 46, 54-55, 102 S.Ct. 49, 54-55, 70
L.Ed.2d 39 (1981). Assuming, arguendo, that
the Attorney General needed such authority to
effect the kind of incidental, de facto displace-
ment of state law at issue here, he possessed it.
See note 7 infra and accompanying text.

6. Pub.L. No. 91-452, §§ 501-504, 84 Stat. 922,
933-34. For the current codification of the
provision, see note 1 supra The full text of the
statute reads:

Sec. 501. The Attormey General of the
United States is authorized to provide for the
security of Government witnesses, potential
Government witnesses. and the families of
Government witnesses and potential witness-
es in legal proceedings against any person
alleged to have participated in an organized
criminal activity.

Sec. 502. The Attomey General of the
United States is authorized to rent. purchase,
modify, or remodel protected housing facili-
ties and to otherwise offer to provide for the

through the purchase and maintenance; of
housing facilities that would serve as mpre
or less permanent havens for witnesses and

health, safety, and welfare of witnesses and
persons intended to be called as Government
witnesses, and the families of witnesses and
persons intended to be called as Government
witnesses in legal proceedings instituted

- against any person alleged to have partici-

pated in an organized criminal activity when-
ever, in his judgment, testimony from, or a
willingness to testify by, such a witness
would place his life or person, or the life or
person of a member of his family or house-
hold, in jeopardy. Any person availing him-
self of an offer by the Attorney General to
use such facilities may continue to use such
facilities for as long as the Attormey General
determines the jeopardy to his life or person
continues.

Sec. 503. As used in this title, “Govern-
ment” means the United States, any State,
the District of Columbia, the Commonwealth
of Puerto Rico, any territory or possession of
the United States, any political subdivision,
or any department, agency, or instrumentali-
ty thereof. The offer of facilities to witness-
es may be conditioned by the Attorney Gen-
eral upon reimbursement in whole or in part
to the United States by any State or any
political subdivision, or any department.
agency, or instrumentaiity thereof of the cost
of maintaining and protecting such witness-
es.
Sec. 504. There is hereby authorized to be
appropriated from time to time such funds as
are necessary to carry out the provisions of
this title.

See § 501, set forth in note 6 supra.
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their families®? That approach soon proved
impracticable and the strategy was adopted
of relocating. witnesses and their families
and providing them with “new identities,
the documents to support these new identi-
ties, as well as housing, employment, medi-
cal services and other social services,” *

The Attorney General has delegated to
the United States Marshals Service virtual-
ly all of his authority over the actual ad-
ministration of the program.!® But deci-
sions regarding who will be accepted into
the program are still made by certain direct
subordinates of the Attorney General. An
Order promulgated by the Justice Depart-
ment in 1975 provides that a recommenda-
tion to admit a prospective witness must be
made by a U.S. Attorney or Assistant U.S.
Attorney and approved by the Assistant
Attorney General in charge of the con-
cerned division.!! Only after this screening
process has been completed is the Marshals
Service notified and instructed to prepare
for the induction of the witness.!2

The Justice Department Order aiso pre-
" seribes eriteria by which prospective indue-
tees are to be evaluated. The Assistant
Attorney General is instructed to admit a

8. Witness Security Program: Hearings Before
the Permanent Subcomm. on Investigations of
the Senate Comm. on Governmental Affairs,
96th Cong.. 2d Sess. 242 (1980) (statement of
Howard Safir, Assistant Director for Opera-
tions, U.S. Marshals Service, Acting Chief, Wit-
ness Security Section) [hereinafter cited as
1980 Hearings ).

9. Id

10. See 28 CF.R. § 0.111(c) (1982) (instructing
the Director of the Marshals Service to make
“[p}rovision for the health, safety, and welfare
of Government witnesses- and their families
pursuant to sections 501-504 of Pub.L. 91-
452"). Essentially the same regulation was in
effect at the time the informant and his family
were admitted into the program. See 28 C.F.R.
§ 0.111(c) (1977) (revised as of July 1, 1977).
See also Affidavit of Howard Safir, 2, Appen-
dix (“App.”) 62. .

11, Justice Department Order OBD 2110.2, Jan.
10, 1975, at 1-3, reprinted in Witness Protec-
tion Program: Hearings Before the Subcomm.
on Administrative Practice and Procedure of
the Senate Judiciary Comm., 95th Cong., 2d
Sgss. 134-36 [appendix 2] (1978) [hereinafter
Cited as 1978 Hearings].

“proposed witness” into the program only
upon satisfaction of the following condi-
tions:

(1) The person is a qualifying witness in
a specific case in process or during or
after a grand jury proceeding,

(2) Evidence in possession indicates that
the life of the witness and/or that of
a member of the witness' family or

household is in immediate jeopardy,
and

(8) Evidence in possession indicates it
would be advantageous to the Federal
interest for the Department to pro-
tect the witness and/or a family or
household member.!?

These criteria, it will be observed, make no
mention of the impact of the admission of a
witness and his “family or household” on
established relationships between members
of that household and other persons (e.g.,
natural parents); the Assistant Attorney
General is to consider only the advantage to
the “Federal interest” of accepting each
candidate, not the effects upon the interests
of third parties.

12. Id at 136. Although, as indicated, the Mar-
shals Service does not participate in the deci-
sion whethex a prospective witness qualifies for
admission, individual “inspectors” in the Ser-
vice do appear to make recommendations re-
garding “whether or not the subject will be a
workable case”—i.e., “whether or not [the Ser-
vice] can handle it 1980 Hearings at 244
(testimony of Howard Safir). These recom-
mendations are forwarded to the “Office of
Enforcement Operations™ at the Justice De-
partment, which decides whether to “approve”
the witness for the program. Id

13. Order OBD 21102, supra note 11, at 1-2,
reprinted in 1978 Hearings at 134-35.

14. The Justice Department Order does direct
U.S. Attorneys “in the field,” when making a
recommendation to the Assistant Attormey
General of the concerned division that a partic-
ular candidate should be admitted, to specify,
inter alia, the “[nJumber of family and/or
household members to be authorized funding
(name, age, relationship).” Order OBD 21102,
supra note 11, at 3, reprinted in 1978 Hearings
at 136. .But the language of the directive
strongly suggests that the only relevance of the
information is to assist the authorizing agent in
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Nor does it appear that peripheral famil-
ial rights are taken into account at any
other point in the standard admission proce-
dure or in the subsequent administration of
a case. The one apparent (and partial) ex-
ception to this generalization turns out, in
practice, to be illusory. At the time of their
induction, all witnesses and adult members
of their households are required to read and
sign a lengthy *“Memorandum of Under-
standing.”'®* The document includes the
following provisions: a warning by the
Marshals Service that it “WILL NOT
SHIELD witnesses from civil or criminal
litigation initiated prior to or subsequent to
entry into the Program”; * a mandate that
“[a]ll court orders which are directed to the
witness must be immediately brought to the
attention of the ... Marshals Service”
(combined with a strong suggestion that the
Service will assist in their enforcement); !
and a form authorizing either the Marshals
Service or a named party to receive service
of process on behalf of the witness.!* These

_provisions might be interpreted as require-

ments that participants in the program
abide by judicially ratified familial rights of
third parties. Indeed, a former Director of
the Marshals Service testified in 1978 that
it was the current “policy” of the Service to
“work to secure some accommodations so
the rights of [a non-relocated parent] are
protected —apecifically, to “make [the chil-
dren] available [for visitation] if the circum-

estimating the probable cost of admitting and
supporting the witness and his household.

15, The Memorandum itself is reprinted as Ex-
hibit 29 of the 1978 Hearings at 230-51. The
procedure whereby it is presented and ex-
plained to prospective entrants is described in
1980 Hearings at 243—44 (testimony of Howard
Safir).

16. Memorandum of Understanding at 3, re-
printed in 1978 Hearings at 233 (emphasis in
original).

17. Memorandum of Understanding at 7, re-
printed in 1978 Hearings at 237. The provision
specifically mentions “[cjourt orders which
grant custody of minor children to persons oth-
er than a witness who is being relocated” and
insists that such orders “will be honored and
said minor children WILL NOT be reiocated in
violation of the ... order.” Id. (emphasis in
original). It contains no comparable reference,

stances are proper.”? However, such 5
“policy” certainly was not implemented in
this case® And the defendants did not
suggest, either in their brief or at ora)
argument, that the Service makes any af-
firmative effort to afford non-custodisl par-
ents access to their relocated children
We are compelled to conclude, therefore,
that the character and strength of familia]
relationships between members of a wit-
ness’ household and third parties who will
not be relocated are given no formal consid-
eration either by the Justice Department
officials responsible for deciding whether to
admit a candidate and his “family or house-
hold” into the Witness Protection Program
or by the administrators of the Marshals
Service when deciding how any given case
should be handled.

i B.
{

Partly because of the preliminary stage
at which the suit was dismissed, the cireum-
stances out of which this action grows are
not entirely clear. The following is a rough
outline of the pertinent facts, assuming all
allegations in the plaintiffs’ complaint are
true.

In 1966, William Franz married Catherine
Mary Franz In the ensuing years, the
couple had three children: William Michael
Franz, Christine Catherine Franz, and Don-
na Marie Franz. Sometime thereafter the

however, to decrees awarding visitation or oth-
er non-custodial familial rights to a person who
is not being relocated.

18. Memorandum of Understanding at 15, re-
printed in 1978 Hearings at 245.

19. 1978 Hearings at 123 (testimony of William
E. Hall).

20. See text at notes 25-27 infra.

21. Further evidence that the “policy” of the
Marshals Service differs markedly from Ml's
representations is provided by the burgeomng
number of suits involving claims similar _19
those presented here. See, e.g., Ruffalo v. Civi-
letti, 539 F.Supp. 949 (W.D.Mo.1982), aff'd, 702
F.2d 710 (8th Cir.1983); Grossman v. United
States, 80 Civ. 5589 (S.D.N.Y, dismissed with-
out prejudice March 23, 1982).




couple separated. In February 1974, a
Pennsylvania court awarded William visita-
tion rights; Catherine appears to have had
or been awarded custody of the children.2
Between 1974 and 1978, William regularly
exercised his right to visit his offspring.®
On July 9, 1976, William and Catherine
were divorced.

Sometime prior to the divorce, Catherine
“developed a personal relationship” with
(and later may have married) one Charles
Allen? Allen subsequently confessed him-
self to be a contract killer in the employ of
leaders of organized crime in the Philadel-
phia area. He offered to testify in a feder-
al criminal trial in return for the relocation
and protection of himself, Catherine, and
Catherine’s three children. The Assistant
Attorney General of the Criminal Division
of the Department of Justice approved the

22. Since the decision below, a dispute has aris-
en between the parties as to whether William
was, in fact, awarded visitation rights by the
state court. Compare Appellees’ Brief at 5n. 7
with Appellants’ Reply Brief at 4 n. 1. It ap-
pears that no record of a visitation order can be
found. The issue is further complicated by the
possibility, raised by the plaintiffs, that Wil-
liam's legal rights would be even more exten-
sive in the absence of a formal order allocating
custody and visitation privileges than they
would be under such an order.

We refrain from exploring this narrow but
complex question for two reasons. First, the
District Court assumed that William had been
granted visitation rights, see Franz v. United
States, 526 F.Supp. at 127, and we confine
ourselves for the purposes of this appeal to the
facts on which the court relied. Second, our
disposition of the case does not turn upon
nuances of the legal entitlements secured by
William. See text at notes 74-87 infra.

23. Complaint at 4, reprinted in App. 8.

24. The character of the liaison between Cather-
ine and Allen is not entirely clear. The plain-
tiffs allege their marriage only “upon informa-
tion and belief.” Id. However, we do not
consider the formal status of their relationship
particularly important.

25. The plaintiffs have consistently maintained
that Allen and his family were admitted into
the program in February 1978. See, e.g.. Com-
plaint at 5, reprinted in App. 9. For the pur-
pose of this appeal, we assume that date is
accurate. The affidavit of Howard Safir, As-
sistant Director of Operations, United States
Marshajs Service, however, indicates that, ac-

FRANZ v. UNITED STATES 589
Cite as 707 F.2d 582 (1983)

arrangement, and in February 1978, Allen
and the members of his household were
accepted into the Witness Protection Pro-
gram.® We assume that Allen and Cather-
ine read and signed a copy of the Memoran-
dum of Understanding described above.*®
On February 12, the Marshals Service
transported Allen, Catherine, and the chil-
dren from Sewell, New Jersey to an undis-
closed location and provided them with new
identities.

Since that date, William has been at-
tempting, in a variety of ways, to determine

the whereabouts of or to establish contact.

with his three children. He has repeatedly
requested information from the Marshals
Service. He has written his former wife
(care of the Marshals Service) pleading his
case. And, most recently, he has initiated
litigation.®

cording to his records. Allen was admitted in
February 1979. App. 62-63. If this suit ever
threatens to termnate in an award of damages,
it will of course be necessary to determnine the
correct date of admission.

26. The plaintiffs’ complaint does not specifical-
ly allege that Allen and Catherine read and
signed the Memorandum. However, the fol-
lowing combination of circumstances prompts
us to assume that they did so: (i) The Acting
Chief of the Witness Security Section of the
Marshals Service insisted in congressional
hearings that all inductees are shown and agree
to abide by the Memorandum, see note 15 su-
pra and accompanying text; (ii) the plaintiffs in
their brief to this court cited some of the provi-
sions of the Memorandum, apparently assum-
ing agreement thereto by Allen and Catherine,
see Appeliants’ Brief at 7-8, and the defendants
did not contest the plaintiffs’ reliance on the
document; (iif) the plaintiffs’ lack of first-hand
knowiedge that Allen and Catherine agreed to
the terms of the Memorandum is readily ex-
plainable by the fact that the policy of the
Marshals Service is to retain the signed docu-
ments and keep them confidential. See Memo-
randum of Understanding at 21, reprinted in
1978 Hearings at 251. On remand, the defend-
ants will have an opportunity, if they wish, to
challenge our assumption.

27. Named as defendants in the suit are: the
United States; the Department of Justice; the
Marshals Service; former Attorney General
Benjamin Civiletti; Attorney General William
French Smith; Marshals Service Director Wil-
liam E. Hall; unknown agents of the Marshals
Service; and Charles Allen. The government
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The administrators of the program have
not been wholly unresponsive. They have,
by their own account at least, delivered
William’s letters to Catherine. But they
appear not to have put any pressure on
either Allen or Catherine to reveal to Wil-
liam the location of the children or other-
wise to accommodate William's desires.
And they have not attempted to devise any
system for reconciling the conflicting inter-
ests of the affected parties. Officials of the
Marshals Service acknowledge that they are
capable of arranging meetings between
William and his children without endanger-
ing Allen, Catherine, or the children,® but
they refuse to establish such contacts with-
out her consent.

!

II. S'nmi ACTION

Before turning to the assessment of the
plaintiffs’ various claims of constitutional
violation, we must resolve a threshold ques-
tion. The defendants argue that, however
unfortunate the plaintiffs’ injuries, they are
not legally responsible for those harms.
The defendants point out that it is Cather-
ine who has decided to deny William access
to his children. The defendants also insist
that they have done nothing more than
decline to compel her to behave otherwise.
For two reasons, they contend, such inac-

rd

officials are all sued individually and in their
official capacities.

28. The defendants make this acknowledgement
explicit in their brief to this court, Brief at 16,
and their counsel confirmed that position at
oral argument. The defendants’ position is
consistent with previous representations made
by officials of the Marshals Service. See 1978
Hearings at 122-23 (testimony of William Hail
and Arthur Daniels, Chief, Witness Security
Division).

29. It should be noted, the Memorandum of
Understanding expressly provides that,
since it is within the Attorney General’s dis-
cretion to approve participation in the Pro-
gram, the witness may be terminated from
the Program when the Attomey General de-
termines that the life or person of the witness
is no longer in danger. or for other reasons

tion cannot expose them to liability under
the Constitution. First, they claim they
lack the authority to do otherwise; they
have no power, in other words, to force
Catherine to accede to visitation of the chil-
dren by William. Second, they argue that,
even if they had such authority, their refus.
al to exercise it would not be a sufficiently
affirmative or efficacious act to make them
responsible for the consequences of Cather-
ine’s behavior.

f4] The defendants’ first argument
gives us little pause. Whatever may be the
legal or equitable limits on the defendants’
coercive authority, arising out of the terms
of the Memorandum of Understanding or
other agreements entered into by the Mar-
shals Service and Allen and Catherine,® the
defendants clearly had the authority, at the
time they consented to the admission of
Allen and his household, to insist that the
inductees agree to accommodate in some
way the rights of William and the rights of
the children to see their natural father.
The Memorandum of Understanding con-
tains several structurally similar provisions.
The admittees undertook, for example, to
stay away: from the “danger area” unless
they had the permission and protection of
the Service ® and to permit the Service (or
a designated substitute) to accept service of

deemed appropriate by the Attomney General

or his representative.
Memorandum at 2, reprinted in 1978 Hearings
at 232 (emphasis added). Although these pro-
visions lend support to certain of the plaintiffs’
claims, we are not insensitive to the defend-
ants’ arguments that their insistence at this late
date that Catherine respect William's visitation
rights might breach some implied promises
made to the inductees that they would be guar-
anteed absolute anonymity indefinitely if they
abided by the terms explicitly set forth in the
Memorandum, and that such a breach might
adversely affect the credibility of the Service in
the future. From the plaintiffs’ perspective,
however, there remains a question whether the
defendants may ever enter into such an agree-
ment where a direct effect thereof is to totally
and permanently abrogate ail relationships be-
tween a non-custodial parent and his children.

30. Memorandum of Understanding at 3, re-
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process on their behalf.3 The sanction for
violation of these and other clauses is “ter-
mination” from the program. Those provi-
sions are undoubtedly valid and enforce-
able; the discretion vested in the Attorney
General by statute® is broad enough to
enable him or his representative to insist
upon obedience to such terms as a condition
of admission into and continuation in the
program. In short, the defendants plainly
cannot absolve themselves of responsibility
on the ground that they have no authority
to do what the plaintiffs demand.

[5] The defendants’ second contention,
albeit also without merit, warrants a some-

what more extended response. To evaluate-

it, we must venture into a sometimes ob-
scure area of constitutional law: the doc-
trine relating to the degree to which a
private party's behavior must be instigated
by or dependent upon the exercise of gov-
ernmental authority to justify attribution

printed in 1978 Hearings at 233.

31. Memorandum of Understanding at 15, re-
printed in 1978 Hearings at 245 (discussed in
the text at note 18 supra).

32. See §§ 501, 502, reprinted in note 6 supra.

33. The phrase “state action” is used here in its
generic sense, to refer to action by any level of
government, from local to national. See, e.g.,
L Twee. Amemican ConsTITUTIONAL Law 1147 n. 2
(1978). At issue in the present case is action
bv officials of the federal government, but doc-
trine developed in the context of suits involving
conduct by state and municipal bodies and offi-
cials is directly relevant.

34. See Burton v. Wilmington Parking Auth.,
365 U.S. 715, 722, 725-26, 81 S.Ct. 856, 860,
861-62, 6 L.Ed.2d 45 (1961).

35. The fact that the suit is brought against the
defendant officials and not against Catherine
arguably might affect our analysis. It has been
suggested that the content of the test for deter-
mining whether there has been ‘“state action”
in situations like the present ought to vary
depending on whether relief is sought against
the government or the private actor. See
Brown, State Action Analysis of Tax Expendi-

tures, 11 Hanv. CR-C.L. L. Rev. 97, 116-19

(1976) (advocating a lower “required level of
significance” when the remedy sought is termi-
nation of the government's involvement in the
activity). And a few cases seem to suggest
that some kind of distinction along these lines

of the consequences of that behavior to
“state action.”® Decisions involving this
issue tend to turn upon nuances in the
peculiar “facts and circumstances” of the
case at hand ¥ and, thus, often are unusual-
ly difficult. Fortunately, the present suit
does not present especially troublesome
questions. Viewed from any of a number
of perspectives, the conduct of the defend-
ant officials is seen to be sufficient to es-
tablish a constitutionally significant link be-
tween the government and the alleged in-
fringement of the. plaintiffs’ rights.?

It is clear that the defendants, by accept-
ing Catherine and the children into the
program along with Allen, are largely re-
sponsible for the success of Catherine's ef-
fort to deny William access to his offspring.
Without the aid of the administrators of the
program in providing her with a new identi-
ty, Catherine almost certainly would not
have been able to frustrate William’s at-
tempts to exercise and enforce his visitation

is appropriate. See Blum v. Yaretsky, 457 U.S.
991, 1004, 102 S.Ct. 2777, 2786, 73 L.Ed.2d 534
(1982) (stressing the importance of finding a
“nexus’ between the state and the challenged
action in a situation in which the plaintiff seeks
to hold the state liable for the behavior of a
private party); L. Tribe, supra note 33, at 1148
n 7 (suggesting some such differences might
be extractéd from the case law)., The advo-
cates of a two-level doctrine related to the
status of the defendant are not without oppo-
nents, however. See McCoy, Current State Ac-
tion Theories, the Jackson Nexus Requirement,
and Emplovee Discharges by Semi-Public and
State-Aided Institutions, 31 Vano.L Rzv. 785,
802 (1978). And, for the most part, decisions
by the Supreme Court do not seem to turn
upon whether a government or a private party
would be affected by successful prosecution of
the suit in question. Compare, e.g.. Jackson v.
Metropolitan Edison Co., 419 U.S. 345, 350-58,
95 S.Ct. 449. 453-57, 42 L.Ed.2d 477 (1874),
with, e.g., Moose Lodge No. 107 v. Irvis, 407
U.S. 163, 172-79, 92 S.Ct. 1965, 1871-74, 32
LEd.2d 627 (1972) (eiaborating essentially
identical “state action” theories despite the fact
that the forrer sought to require a privately-
owned utility to continue service while the lat-
ter sought to require a government agency to
revoke the liquor license of a private club). In
short, we do not think that the fact that the
defendants in the instant suit are governmental
officials requires that the case be accorded ei-
ther speciallv stringent or specially lenient
treatment.
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rights; with that aid, she has been able to
act with impunity. Such a potent contribu-
tion to the ability of one private party to
infringe the legal interests of another by
itself might be sufficient to give rise to
“state action.” %

[6] But there is more: this is not a case
in which the government has merely provid-
ed genera] financial or other aid to a pri-
vate party, without which he wouid have
been unable to act as he did; rather, there
is a close “nexus” between the content of
the government’'s aid and the specific be-
havior that is challenged in the suit.¥ The
nexus is formed principally by the defend-
ants' encouragement and support of Cather-
ine’s decision to hide the children from Wil-
liam. ¥ To some extent, such encourage-
ment is embodied in the terms of the Mem-

36. Cf. Norwood v. Harrison, 413 U.S. 455, 466,
93 S.Ct. 2804, 2811, 37 L.Ed.2d 723 (1973)
(Granting financial aid to a private party under
circumstances in which “that aid has a signifi-
cant tendency to facilitate, reinforce, and sup-
port private discrimination” constitutes imper-
missible state action.); Srnith v. Allwnight, 321
U.S. 649, 664—65, 64 S.Ct. 757, 765-66, 88 L.Ed.
987 (1944) (When a State “cast(s] its electoral
process in a form which permits a private or-
ganization to practice racial discrimination in
the election,” it “makes the action of the {pri-
vate organization] the action of the State.")
(alternative rationale).

37. In recent years, the Supreme Court has em-
phasized the importance of the existence of a
“nexus” of this sort, particularly when the sub-
jection of a private actor to regulation or guid-
ance by the state is the alleged source of “state
action.” See Jackson v. Metropolitan Edison
Co., 419 U.S. at 351, 95 S.Ct. at 453 (*[T]he
inquiry must be whether there is a sufficiently
close nexus between the State and the chal-
lenged action of the regulated entity so that the
action of the latter may fairly be treated as that
of the State itseif.”), Blum v. Yaretsky, 102
S.Ct. at 2786 (quoting the foregoing language
from Jackson ).

38. The encouragement of Catherine’'s choice
may well be the most important factor in this
case. If state action reliably may be found
upon the identification of any one factor, that
factor is significant governmental promotion of
the specific conduct by the private actor that
allegedly has abrogated the plaintiff’s rights.
See Blum v. Yaretsky, 102 S.Ct. at 2786 (“[A]
State normally can be held responsible for a
private decision only when it has exercised
coercive power or has provided such significant

orandum of Understanding by which Allen
and his household were informed of the
nature of the program. Thus, signatories
are obliged to “acknowledge( ] the necessity
to terminate correspondence, where poasi-
ble, with persons known prior to entry into
the Witness Security Program for reasons
of security” ¥ and generally not to act in
any way that might “jeopardize( ] the wit-
ness’ security”; ® such undertakings may
well have made Catherine more reiuctant
than she otherwise would have been 10 keep
open the channeis of communication with
her former husband# But more impor-
tantly, encouragement of the challenged be-
havior inevitably has been generated by the
structure of the program. The defendants
have placed Catherine in a position where
any effort by her to accommodate William's
and the children’s reciprocal rights—at least

encouragement, either overt or covert. that the
choice must in law be deemed to be that of the
State.””); Rendell-Baker v. Kohn, 457 US. 830,
102 S.Ct. 2764, 2771, 73 L.Ed.2d 418 (1982)
(quoting the foregoing language from Blum);
Jackson v. Metropolitan Edison Co., 419 U.S. at
357 n. 17, 95 S.Ct. at 457 n. |17 (emphasizing
the fact that “there is no suggestion in this
record that the [government agency] imtended
either overtly or covertly to encourage the [pri-
vate actor’s] practice); Moose Lodge No. 107
v. Irvis, 407 U.S. at 176-77, 92 S.Ct at 1973
(refusing to find state action where governmen-
tal regulation “cannot be said to in amy way
foster or encourage racial discrimmmation’);
Reitman v. Mulkey, 387 U.S. 369, 381, 37 S.Ct
1627, 1634, 18 L.Ed.2d 830 (1967) (an ostensi-
bly neutral state constitutional amendment
that, in practice, “will significantly encourage
and involve the State in private discrimina-
tions” held to be state action).

39. Memorandum of Understanding a 8, re-
printed in 1978 Hearings at 238.

40. Memorandum of Understanding at 3, re-
printed in 1978 Hearings at 233.

41. It might be responded that other provisions
in the Memorandum seem to urge or sven re-
quire compliance with outstanding court or-
ders. See notes 16—18 supra and accompany-
ing text. But a closer reading suggests that
those terms are concerned principalty with the
settlement of outstanding claims, not with the
preservation of adjudicated familial rignts. and
they appear consistently to have been so inter-
preted by the Marshals Service. See text at
notes 20-21 supra.

[PINPOREICY P oL D L]
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in the absence of active assistance by the
Marshals Service in ensuring the secrecy
and security of contacts—may well endan-
ger the lives of her spouse, her children and
herself# It is hard to imagine a more
powerful kind of impetus.

There is yet a third theory upon which a
finding of “state action” may be based.
This case involves a situation in which the
plaintiffs’ claims are founded in significant
part upon state law governing family rela-
tionships. In particular, William asserts
certain rights under Pennsylvania law to
maintain contact and visitation with his mi-
nor children. See note 22 supra. Catherine
clearly had no power or authority under
applicable state law to enter into an ar-
rangement with another private party to
modify or vitiate the rights of William and
her children to maintain their relationship.
Thus, when Catherine entered the Witness
Protection Program, pursuant to an agree-
ment with the defendants, she accomplished
something that was not otherwise legally
achievable absent the formal intervention
of the federal government. Thus viewed,
this is a classic case of “government ac-
tion,” where a “federal statute is the source
of the power and authority by which ...
private rights are lost or sacrificed....
The enactment of the federal statute autho-
rizing [the federal Witness Protection Pro-
gram]} ... is the governmental action on
which the Constitution operates ....”
Abood v. Detroit Board of Education, 431
U.S. 209, 218 n. 12, 97 S.Ct. 1782,1791 n. 12,
52 L.Ed.2d 261 (1977) (quoting Railway Em-
ployes’ Department v. Hanson, 351 U.S. 225,

22, 76 S.Ct. 714, 718, 100 L.Ed. 1112
(1956)).

Expanding our field of vision somewhat,
we observe that the defendant officials and
Allen and his household also are involved in

42. The inducement of such sentiments cannot
be dismissed on the ground that they are unfor-
tunate by-products of a program generally de-
Signed to foster the safety of all concerned.

. t argument goes to the question whether
he particular application of the program at

.SSue here can survive constitutional scrutiny,

- Mot to the question whether there has been

Sufficient “state action” to subject it to consti-

tutional examination.
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a symbiotic relationship. Not only are they
Jjoint participants in a program from which
they all benefit, but the advantages reaped
by each group are dependent upon the ac-
tivities of the other. Thus Allen, Catherine,
and the children obtain protection from re-
taliation by organized crime, and Catherine
gains the ability, in practice, to keep the
children for herself. The defendants (on
behalf of the government in general) not
only gain the testimony provided by Allen,
but also benefit from the incentive, created
by their demonstrated ability to shield Al-
len and his household, for other potential
witnesses to come forward with evidence
against organized crime. To some extent,
moreover, that incentive is arguably
strengthened by Catherine’s decision to
deny William access to the children; the
greater the government's ability to portray
the Witness Protection Program as one in
which participants are free to start a com-
pletely new life, unfettered by any prior
commitments, the more effective will be
their effort to recruit other informants in
the future.

Interdependence of the kind just describ-
ed between the government and a private
actor has Been held to warrant attribution
to the government of the conduet of the
private party$® This “joint-venture” doc-
trine derives partly from the principle that,
having not only countenanced but benefited
from behavior alleged to have infringed
private interests, the state must accept re-
sponsibility for the injury.4 And partly it
is founded on a recognition of the probable
symbolic impact of such mutually beneficial
activities; the state ought not to be permit-
ted to disclaim responsibility for the conse-
quences of conduct with which, in the eyes
of the public, it appears to be intertwined.
Both of these considerations are clearly ap-
plicable to the instant case.

43. See Moose Lodge No. 107 v. Irvis, 407 U.S.
at 175, 177, 92 S.Ct. at 1972, 1973 (dicta);
Burton v. Wilmington Parking Auth., 365 U.S.
at 724-25, 81 S.Ct. at 861.

44. See Burton v. Wilmington Parking Auth.,
365 U.S. at 724, 8] S.Ct. at 861.
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[7) Finally, we note that, in this case,

the symbolic impact of the mutually benefi-
cial activities is accentuated by the overt

participation by government officials in the
actions that resulted in the conceaiment of
the children Officers of the Marshals
Service obviously were heavily involved in
the initial relocation of Allen and his house-
hold and they have assisted in various ways
in keeping their whereabouts secret.
Through such participation, the defendants
at least seem to have lent their imprimatur
to all efforts by Allen or Catherine to cut
themselves off from people who figured in
their past lives. Such apparent ratification
and support add to our willingness to sub-

43. In deciding “state action” questions, the Su’
preme Court has frequently attended to the
presence or absence of overt participation by
state officials (executive or judicial) in the ac-
tivities that eventuated in the asserted injury.
See Lugar v. Edmondson Qil Co., 457 U.S,
922, 93642, 102 S.Ct. 2744, 2754-57, 73 L.Ed.
2d 482 (1982); Rendeli-Baker v. Kohn, 102 S.Ct.
at 2770 n. 6; Flagg Bros. v. Brooks, 436 U.S. 149,
160 n. 10, 98 S.Ct. 1729, 1735 n. 10, 56 L.Ed.2d
185 (1978); Adickes v. S.H. Kress & Co., 398
U.S. 144, 152, 155-56, 90 S.Ct 1598, 16405,
1607, 26 L.Ed.2d 142 (1970); Shelley v. Kraem-
er, 334 U.S. 1, 19, 68 S.Ct. 836, 845, 92 L.Ed
1161 (1948). The Court has never made clear
why such involvement, particularly when it is
only ministerial in nature, should be impor-
tant—why it makes a difference, for example,
whether attachment of property pursuant to a
state statute is effected with or without the
nondiscretionary assistance of a clerk of court
and county sheriff, compare Lugar v. Edmond-
son Oil Co., 102 S.Ct. at 2754-57, with Flagg
Bros. v. Brooks, 436 U.S. at 160 n. |0, 98 S.Ct.

~at 1735 n. 10. As suggested in the text, we
think the explanation is to be sought in the
symbolic effect of such participation. The
Constitution was designed to embody and cele-
brate values and to inculcate popular accept-
ance of them, as much as to compel govern-
ments to abide by them. See Thz Fepemaust
No. 49, at 349 (J. Madison) (B. Wright ed.
1961); J. Madison, Speech before the House of
Representatives (defending his draft of the Bill
of Rights) (June 8, 1789), reprinted in The Mo
or THE Founner 221 (M. Meyers ed 1973); Letter
from James Madison to Thomas Jefferson (Oct.
17, 1788), reprinted in id. at 207. Over the
course of our history, the Constitution has con-
tinued to fill those various roles, see Lemer,
Constitution and Court as Symbols, 46 Yax
L.J. 1290 (1937)—arguably, (at least recently)
to our considerable benefit. 1t is thus appropri-
ate, even essential, that, when expounding the
Constitution, we be alert to situations in which
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ject the defendants’ conduct to constitutiop.
al scrutiny.

In short, many analytical roads lead to
the same conclusion: the defendants are
constitutionally accountable for the alleged
injury to the plaintiffs.®* We now turn to
that accounting. .

III. CoONSTITUTIONALLY PROTECTED
INTERESTS

(8,9] It is beyond dispute that “freedom
of personal choice in matters of family life
is a fundamental liberty interest” protected
by the Constitution. Santosky v. Kramer,
455 U.S. 745, 753, 102 S.Ct. 1388, 1394, T1
L.Ed.2d 5§99 (1982).7 That freedom encom-

a government, by sanctioning activities by a
private party that it is forbidden to do directly,
undermines the ‘‘constitutive” function of the
document. Ministerial involvement of govern-
mental officials is relevant to a *‘state action”
inquiry, in other words, because it increases
the likelihood that government will be per-
ceived as approving of the private actor’s be-
havior and the vaiues that underlie it.

46. Our conclusion is consistent with that
recently reached by the Eighth Circuit in Ruf-
falo v. Civiletti, 702 F.2d 710 at 716-17 (8th
Cir.1983).

We limit ourselves to the finding that there
has been “state action” in some form in this
case—i.e,, that the defendants, collectively,
may not absolve themselves of responsibility
merely by asserting that they are doing nothing
more than respecting the uncoerced wishes of
Catherine. We express no opinion on the ques-
tion of which of the defendants are responsible
for what aspects of the injuries to the plaintiffs.
See note 12 supra and accompanying text for a
portion of the complex and as yet unclear fac-
tual foundation of the latter issue.

47. See aiso Quilloin v. Walcott, 434 U.S. 246,
255, 98 S.Ct. 549, 554, 54 L.Ed.2d 511 (1978)
(dicta); Smith v. Organization of Foster Fami-
lies, 431 U.S. 816, 842, 97 S.Ct. 2094, 2108, 53
L.Ed2d 14 (1977) (dicta); Moore v. City of East
Cleveland, 431 U.S. 494, 499, 97 S.Ct. 1932,
1935, 52 L.Ed.2d 531 (1977) (plurality opinion);
Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632.
639-40, 94 S.Ct. 791, 796, 39 L.Ed.2d 52 (1974);
Stanley v. Illinois, 405 U.S. 645, 651-52, 92
S.Ct. 1208, 1212-13, 31 L.Ed.2d 551 (1972)
Prince v. Massachusetts, 321 U.S. 158, 166, 64
S.Ct. 438, 442, 88 L.Ed. 645 (1944) (dicta)
Pierce v. Society of Sisters, 268 U.S. 510, 534
35, 45 S.Ct. 571, 573, 69 L.Ed. 1070 (1925)
Mever v. Nebraska, 262 U.S. 390, 399, 43 S.Ct.
625, 626, 67 L.Ed. 1042 (1923).
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passes a wide variety of choices and activi-
ties: the decision to marry;*® procree-
tion; ¥ the use of contraception; % the de-
cision not to carry a child to term;5! and
cohabitation with members of one’s extend-
ed family.? Among the most important of
the liberties accorded this special treatment
is the freedom of a parent and child to
maintain, cultivate, and mold their ongoing
relationship.%

The constitutional interest in the develop-
ment of parental and filial bonds free from
government interference has many avatars.
Jt emerges in a parent’s right to control the
manner in which his child is reared and
educated ¥ and in the child’s corresponding
right not to have the content of his instrue-
tion prescribed by the state’® It contrib-
utes heavily to a parent’s right to direct the
religious upbringing of his child.3¥ And,
above all, it is manifested in the reciprocal
rights of parent and child to one another’s
“companionship.” ¥

When asserted by a parent and child in a
traditional nuclear family, the foregoing
rights are acknowledged to be potent. It
might be argued, however, that they are

The question of what the constitutional “pro-
tection” of this freedom entails is taken up in
Part IV, infra.

48. See Zablocki v. Redhail, 434 U.S. 374, 383,
386, 98 S.Ct. 673, 679, 681, 54 L.Ed.2d 618
(1978).

49. See Skinner v. Oklahoma, 316 U.S. 535, 541,
62 S.Ct 1110, 1113, 86 L.Ed. 1655 (1942).

50. See Carey v. Population Servs. Int’l, 431
U.S. 678, 685, 97 S.Ct. 2010, 2016, 52 L.Ed.2d
675 (1977).

31. See Roe v. Wade, 410 U.S. 113, 153-54, 93
S.Ct. 705, 726-27, 35 L.Ed.2d 147 (1973).

32. See Moore v. City of East Cleveland, 431
US at 500-06, 97 S.Ct. at 1936-39 (plurality
opinion).

It has been suggested that these various “fa-
milial rights” are too disparate to be fairly

- lumped together and that, indeed, to conflate
them is dangerously to obscure differences in
_their status and strength. We express no opin-
on on the merits of the charge; in particular,
Wwe do not mean to imply that our discussion of
the protections that must be accorded the re-

less formidable when asserted by a non-cus-
todial parent—one who retains and regular-
ly exercises “visitation rights” but who par-
ticipates little in the day-to-day care and
nurturing of his children.

To assess that argument we turn first to
the case law. That inquiry unfortunately
proves inconclusive; while the bulk of the
pertinent precedent seems to suggest that
we should not differentiate between custo-
dial and noncustodial contexts when decid-
ing what protections are constitutionally
due a parent~child relationship, each of the
germane cases has dealt with a factual situ-
ation or legal issue significantly different
from the problem before us.

Dicta favorable to the plaintiffs may be
found in Quilloin v. Waleott, 434 U.S. 246,
98 5.Ct. 549, 54 L.Ed.2d 511 (1978). Justice
Marshall, speaking for a unanimous Court,
seemed to imply that “a [once] married
father who is separated or divorced from
the mother and is no longer living with his
child” eould not constitutionally be treated
differently from a currently married father
living with his child. Id. at 285-56, 98 S.Ct.

ciprocal interests of parent and child in one
another's companionship, see Part IV, infra, is
equally applicable to other “familial rights.”

53. See Quilloin v. Waicott, 434 U.S. at 255, 98
S.Ct. at 554 (dicta); Wisconsin v. Yoder, 406
U.S. 205, 232-33, 92 S.Ct 1526, 154142, 32
L.Ed.2d 15 (1972);, Stanley v. Iliinois, 405 U.S.
at 651, 92 S.Ct. at 1212; Duchesne v. Sugar-
man, 566 F.2d 817, 825 (2d Cir.1977).

54. See Parham v. J.R., 442 U.S. 584, 60204, 99 .

S.Ct. 2493, 250405, 61 L.Ed2d 101 (1979),
Ginsberg v. New York, 390 U.S. 629, 639, 88
-S.Ct. 1274, 1280, 20 L.Ed.2d 195 (1968); Prince
v. Massachusetts, 321 U.S. at 165-66, 64 S.Ct.
at 442 (dicta); Pierce v. Society of Sisters, 268
U.S. at 534-35, 45 S.Ct. at 573-74; Meyer v.
Nebraska, 262 U.S. at 401, 43 S.Ct. at 627.

53. See Prince v. Massachusetts, 321 US. at
166, 64 S.Ct. at 442 (dicta).

56. See Wisconsin v. Yoder, 406 U.S. at 233, 92
S.Ct. at 1542.

57. See Stanley v. Illinois, 405 U.S. at 651, 92

S.Ct. at 1212; Duchesne v. Sugarman, 566 F.2d
at 825.

)
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at 554353 That suggestion is reinforced
by some language in two of the Court's
decisions dealing with the procedural ade-
quacy of state laws making possible the
termination of interests of non-custodial
parents. In Armstrong v. Manzo, 380 U.S,
545, 550, 85 S.Ct. 1187, 1190, 14 L.Ed.2d 62
(1965), the Court took for granted that the
interest of a divorced father in the preser-
vation of his visitation rights is a “liberty
interest” sufficient to trigger the applica-
tion of procedural due process doctrine.
And in Santosky v. Kramer, 455 U.S. at 749,
753-54, 102 S.Ct. at 1392, 1394, decided last
term, the Court expressiy held that the
interedt of a parent, who has temporarily
lost custody of his child, in avoiding elimi-
nation of his “rights ever to visit, communi-
cate with, or regain custody of the child” is
important enough to entitle him to the pro-
cedural protections mandated by the Due
Process Clause. Theé relevance of these two
decisions to the instant case is limited by
the fact that the establishment of a “liberty
interest” sufficient to warrant application
of procedural due process doctrine does not
necessarily mean that that interest will be
deemed “fundamental” and thereby entitled
to the full panoply of substantive constitu-
tional protections.  Nevertheless, the
Court’s willingness, in each case, to assimi-
late the interests at stake to the rights

58. The holding in the case was that the Equal
Protection Clause did not bar differential treat-
ment of a marmied father and a father who “has
never exercised actual or legal custody over his
child. and thus has never shouldered any signif-
icant responsibility with respect to the daily
supervision, education, protection, or care of
the child.” Id.

89. See Santosky v. Kramer, 455 U.S. at 753,
102 S.Ct. at 1394 (“The fundamental liberty
interest of naturai parents in the care, custody,
and management of their child does not evapo-
rate simply because they have not been model
parents or have lost temporary custody of their
child to the State. Even when biood reiation-
ships are strained. parents retain a vital inter-
est in preventing the irretrievable destruction
of their family life.”). See also Lassiter v. De-
partment of Social Servs., 452 U.S. 18, 27, 101
S.Ct. 2153, 2160, 68 L.Ed.2d 640 (1981) (dicta)
(describing “a parent’s desire for and right to
‘the companionship, care, custody, and man-
agement of his or her children’” (in a context
very similar to that in Santosky) as ‘‘an impor-

enjoyed by custodial parents *® affords some
support for the proposition that, for constj.
tutional purposes, all (exercised) parentg]
rights should be treated as equivalent.®

Some language inconsistent with that
proposition may be found in the two deci.
sions rendered by the Second Circuit in the
only appellate case comparable to the one
before us. In Leonhard v. Mitchell, 473
F.2d 709 (2d Cir.), cert. denied, 412 U.S. 949,
93 S.Ct. 3011, 37 L.Ed.2d 1002 (1973), a
father in a position similar to that occupied
by William sought a writ of mandamus
compelling the Marshals Service to reveal
to him the whereabouts of his children.
The codrt ruled that, in view of a state’s
“substantial range of authority to protect
the welfare of children ... [which] extends
to the determination of parental custody
and visitation rights,” there is no “clear
constitutional right to custody or visitation
rights.” Id. at 713 (emphasis added). In
Leonhard v. United States, 633 F.2d 599 (2d
Cir.1980), cert. denied, 451 U.S. 908, 101
S.Ct. 1975, 68 L.Ed.2d 295 (1981), a subse-
quent damage action growing out of the
same controversy, the court concluded “that
the federal officials’ removal and conceal-
ment of the children on the consent of their
mother and sole custodian, did not violate
the children's constitutional rights ....”
Id. at 620.

tant interest that ‘undeniablv warrants defer-
ence and. absent a powerful countervailing in-
terest, protection’ ") (quoting Stanley v. Illinois,
405 U.S. at 651, 92 S.Ct. at 1212, a case involv-
ing the rights of an illegitimate father who had
lived with and supported his children all their
lives, id. at 650 n. 4, 92 S.Ct. at 1212 n. 4).

60. See also Wise v. Bravo, 666 F.2d 1328, 1338
(10th Cir.1981) (Seymour, J., concurring in the
result) (dicta); Ruffalo v. Civiletti, 539 F.Supp.
949, 952 (W.D.Mo0.1982) (hoiding, in a case
very similar to that before us, that “visitation
rights are entitled to due process protection
[substantive as well as procedural], at least
when the challenged governmental interference
is of a serious, continuing nature”), aff'd on
other grounds, 702 F.2d 710 at 714-15 (8th
Cir.1983) (proceeding on the assumption that
the plaintiff parent had a legal right to custody
of the children, and consequently declining to
“decide whether a parent’'s wisitation rights are
constitutionally protected’).
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However, the differences between the
Leonhard cases and the suit before us are
sufficiently marked that the foregoing com-
ments bear only lightly on the question
with which we are grappling. Most impor-
tantly, in Leonhard there was no suggestion

_that the Marshals Service was capable of
arranging secret meetings between the fa-
ther and the children without endangering
anyone’s life; the court of appeals thus
assumed that the defendants’ only option, if
they wished to protect the children, was to
deny the father access to them. In the first
case, the court's inquiry was further cir-
cumscribed by the nature of the remedy
sought; presented with a stark choice be-
tween granting or denying an order that
would reveal the location of the children,
the court not surprisingly was reluctant to
accord much weight to the plaintiffs’ consti-
tutional claims. In the second suit, the
court’s attention was deflected from the
main issue by a different set of circum-
stances: the father's constitutional claims
were, by then, time-barred and the children
had been returned to him. The only re-
maining relevant question was whether the
children were entitled to damages for the
violation of their rights during the period in
which they had been denied the company of
their father. The court concluded that the
defendants, when deciding whether to re-
veal the location of the children, were enti-
tled to rely on the (putatively reliable)
judgment of the mother concerning what
was necessary to ensure their safety. In

6l. The Supreme Court made this point most
vigorously in Wisconsin v. Yoder, 406 U.S. at
232, 92 S.Ct. at 1541:

The history and culture of Western civiliza-
tion reflect a strong tradition of parental con-
cern for the nurture and upbringing of their
children. This primary role of the parents in
the upbringing of their children is now estab-
lished beyond debate as an enduring Ameri-
can tradition.
The argument is somewhat overstated. In the
early years of the settlement of this country,
for example, many parents (particularly in the
northern colonies) adhered to the practice com-
mon among English Puritans of *putting out”
children—oplacing them at an early age in other
homes where they were treated partly as foster
children and partly as apprentices or farm-

. hands. One of the motivations underlying the

maintenance of this custom seems to have been

-

this action, by contrast, a safe way of af-
fording the father access to the children
does exist, the question whether the defend-
ants should make use of it is properly be-
fore us, and the mother’s awareness of the
option undermines any presumption that
she is acting solely in the best interests of
her offspring. In short, the reflections of
the Second Circuit are sufficiently inter-
twined with the idiosyneracies of the cases
before it as to be of little moment in the
present context.

To summarize, the balance of germane
precedent inclines in favor of according
similar constitutional status to custodial
and non-custodial parent-child relations, but
none of the cases is controlling. Conse-
quently, to assess fairly the strength of the
interests asserted by the plaintiffs in this
case we must explore the concerns that
underlie the constitutional protection tradi-
tionally accorded parental and filial bonds.

Three considerations account for the
skepticism with which, when determining
the constitutional validity of governmental
action, we regard any interference with
parent-child relations. The first is the im-
portant place such relations have long held
in our culture. In the United States, par-
ents historically have participated heavily
in the rearing of their children® More
importantly, persons in this country tradi-
tionally have believed that parents have a
right to maintain contact with and shape
the development of their children®

the parents’ desire to avoid the formation of
strong emotional bonds with their offspring—
bonds that might temper the strictness of the
children’s discipline or interfere with their own
piety. See E. MonrGan. Tve Puritan Famy 32-38
(1956);, Demos, Notes on Life in Plymouth Col-
ony, Wnuam &« Mary Q. 3d Ser., XXII 264
(1965), reprinted in Coronal Amenica: Essavs w
Poumics anp SociaL Devetormewnt 57, 75-78 (S.
Katz ed. 1976); A. MacFamLANE. THE Fasary Lire
of Raurn Josszun 205-10 (1970). By the eigh-
teenth century, however, the practice seems to
have died out and the *“tradition” of which the
Court speaks had been established.

62. See Bellotti v. Baird, 443 U.S. 622, 638, 99
S.Ct. 3035, 3045, 61 L.Ed.2d 797 (1979) (plurali-
ty opinion) (justifying some legal restrictions
on minors’ freedom of choice, partly on the
basis of the need to preserve and reinforce the

-

W s Y e = b S e ST




|
|
!
;
!_

e B L YT T = T R T {2 M, 1" "

o p——rr

598 70T FEDERAL REPORTER, 2d SERIES

The second factor consists of recognition
that shielding relations between parents
and children serves two complementary so-
cial functions. On one hand, it facilitates
socialization of the children. We rely on
parents to instill in their offspring the val-
ues and motivations necessary to develop
them into “mature, socially responsible citi-
zens.”® We assume that this is a function
the state cannot effectively perform; only
parents (or some close substitute) are suffi-
ciently sensitive to the myriad, constantly
fluctuating needs and drives of children to
be able to provide them the combination of
support and guidance necessary to prepare
them for later life® Such preparation, in
turn, is essential not only to enable each
child to think and act independently when
he comes of age’ but to preserve and
promote our system of government® and
our way of life¥” On the other hand, vest-
ing in parents primary responsibility for the
upbringing of children ensures the preser-
vation of diversity and pluralism in our
culture. As the Supreme Court explained
long ago:

parental role in their upbringing, recognition of
which is “deeply rooted in our Nation's history
and tradition”); Meyer v. Nebraska, 262 U.S. at
402, 43 S.Ct at 628. The technique of defining
constitutionally protected interests through ref-
erence to traditional values has been adopted
by the Court in dealing with many other *famil-
ial” rights. See, e.g., Zablocki v. Redhail, 434
U.S. at 383-86, 98 S.Ct at 679-81; Moore v.
City of East Cleveland, 431 U.S. at 503-05, 97
S.Ct. at 1937-38 (piurality opinion). For de-
scriptions and defenses of this general mode of
constitutional interpretation, see Poe v. Ull-
man, 367 U.S. 497, 542, 81 S.Ct. 1752, 1776, 6
L.Ed.2d 989 (1961) (Harian, J., dissenting); De-
veiopments in the Law-—The Constitution and
the Family, 93 Hasv.L Rev. 1156, 1177-87
(1980). For a criticism of it, see J. EvLy, Democ-
RACY aAND Distrust 6063 (1980).

63. Bellotti v. Baird, 443 U.S. at 638, 99 S.Ct. at
3045 (plurality opinion). See also Wisconsin v.
Yoder, 406 U.S. at 233, 92 S.Ct. at 1542; cf.
Moore v. City of East Cleveland, 431 U.S. at
503-04, 97 S.Ct. at 1937-38 (plurality opinion)
(arguing that we rely on the family—nuclear or
extended—to “inculcate and pass down many
of our most cherished values, moral and cultur-
al’"); S. Katz. WHeN Pamrents Fan 1-2, 12-13
(1971).

84. Prince v. Massachusetts, 321 U.S. at 166, 64
S.CL. at 442 (dicta); C. Lascn. Haven in A HearT.

The fundamental theory of liberty upon
which all governments in this Union re.
pose excludes any general power of the
State to standardize its children by fore.
ing them to accept instruction from pub-
lic teachers only. The child is not the
mere creature of the State; those who
nurture him and direct his destiny have
the right, coupled with the high duty, to
recognize and prepare him for additiona]
obligations. .
Pierce v. Society of Sisters, 268 U.S. 510,
535, 45 S.Ct. 571, 573, 69 L.Ed. 1070 (1925).%
The undesirability of cultural homogeniza-
tion would lead us to oppose efforts by the
state to assume a greater role in children’s
development, even if we were confident
that the state were capable of doing so
effectively and intelligently.® In short, our
collective wish to preserve and promote the
enlivening variety of our social and political
life prompts us to be wary of any tamper-
ing with our highly decentralized, substan-
tially unregulated, parent-dominated child-
rearing system.”
Less Woro 34 (1977). Wilkinson & White,

Constitutional Protection for Personal Life-
styles, 62 CoaneLL L.Rev. 563, 623-24 (1977).

65. See J. Locke. Two Treamises oF GOVERNMENT:
Tne Secono Treanse ch. V1, at 321-36 (P. Laslett
ed. 1960).

66. See Heymann & Barzelay, The Forest and
the Trees: Roe v. Wade and Its Crtics, 53
B.U.L. Rev. 765, 772-73 (1973).

67. See Smith v. Organization of Foster Fami-
lies, 431 U.S. at 844, 97 S.Ct. at 2109 (dicta).

68. Cf Moore v. City of East Cleveland, 431
U.S. at 506, 97 S.Ct. at 1939 (plurality opinion)
(“[TThe Constitution prevents East Cleveland
from standardizing its children—and its
adults—by forcing all to live in certain narrow-
ly defined family patterns.”).

69. See Bellotti v. Baird, 443 U.S. at 638, 99
S.Ct. at 3045 (plurality opinion).

70. See B. RusseLL. MARRIAGE AND MosaLs 21718
(2d ed. 1957); Areen, Intervention Between
Parent and Child: A Reappraisal of the State's
Role in Child Negiect and Abuse Cases, 63 Geo.
L.J. 887, 893 (1975); Hirschoff, Parents and the
Public School Curriculum: Is There a Right to
Have One’s Chiid Excused from Objectionable

-
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{10] The third consideration is our ap-
preciation of the profound importance of
the bond between a parent and a child to
the emotional life of both.™ Frequently
each party to the relationship depends heav-
ily on his ties with the other for his sense of
self-worth, for his very self-definition. To
rephrase the point in the language of en-
titlements, a parent’s right to the preserva-
tion of his relationship with his child derives
from the fact that the parent’s achievement
of a rich and rewarding life is likely to
depend significantly on his ability to partic-
ipate in the rearing of his offspring™ A
child’s corresponding right to protection
from interference in the relationship de-
rives from the psychic importance to him of
being raised by a loving, responsive, reliable
adult.®

[11,12] To determine the strength of
the constitutional interests asserted in the

Instruction?, 50 S.CaLL.Rev. 871, 905-09
(1977); Moskowitz, Parental Rights and State
Education, 50 Wasu.L Rev. 623, 635-36 (1975);
Wald, State Intervention on Behalf of “Neglect-
ed” Children: A Search for Realistic Standards,
27 StanL Rev. 985, 992 (1975); The Constitu-
tion and the Family, supra note 62, at 1186 n.
171, 1215 & n. 111, 1354 & n. 23.

71. See Smith v. Organization of Foster Fami-
lies, 431 U.S. at 844, 97 S.Ct. at 2109 (dicta)
(stressing the importance of the “emotional at-
tachments” arising out of the “familial relation-
ship™); Staniey v. lllinois, 405 U.S. at 652, 92
S.Ct. at 1213 (recognizing the importance of
the warmth of a familial bond); B. Russeu
supra note 70, at 183-88, 194-95, 202-03. Cf.
Moore v. City of East Cleveland, 431 U.S. at
505, 97 S.Ct. at 1938 (plurality opinion); id. at
508, 97 S.Ct. at 1940 (Brennan, J., concurring)
(both opinions emphasizing the strength of the
emotional ties between members of an extend-
ed family). .

72. See Garvey, Child, Parent, State, and the
Due Process Clause: An Essay on the Supreme
Court’s Recent Work, 51 S.CaLL Rev. 769, 806
07 (1978), Hafen, Children’s Liberation and the
New Egalitarianism: Some Reservations About
Abandoning Youth to Their “Rights,” 1976 B.Y.
U.L.Rev. 605, 626-29; The Constitution and the
Family, supra note 62, at 1353.

We intend our observations about the impor-
tance of contact with his chiidren to a parent’s
emotional equilibrium to be comments, not
about human nature, but about life in the Unit-
ed States today. Identification of constitution-
al rights, unmentioned in the document itself,

instant case, we must access the relevance
of the foregoing considerations to the plain-
tiffs’ relationship as it existed prior to the
defendants’ alleged interference with it
We begin by asking what features distin-
guish the relationship between William and
his offspring from the paradigmatic parent-
child bond in a nuclear family. The answer
turns upon a subtle distinction. It is well
established that the strength and scope of
constitutionally protected familial rights
are not determined by the contours of state
(or federal) law; what is important is the
nature of the bond in question, not the way
in which it has been categorized by a legis-
lature or court. See Smith v. Organization
of Foster Families, 431 U.S. 816, 845, 97
S.Ct. 2094, 2110, 53 L.Ed.2d 14 (1977) (dic-
ta); Stanley v. Illinois, 405 U.S. 645, 651-52,
92 S.Ct. 1208, 1212-13, 31 L.Ed.2d 551

that are nevertheless deserving of “fundamen-
tal” status is possible only through contextual
analysis; in other words, we must take as giv-
en the general features of our society and polity
and seek to identify the freedoms and relation-
ships that, in the present environment, are cru-
cial to self-definition and fulfillment. Cf. Dun-
can v. Louisiana, 391 U.S. 145, 149 & n. 14, 88
S.Ct. 1444, 1447 & n. 14, 20 L.Ed.2d 491 (1968)
(When determining whether the Fourteenth
Amendment obliges states to abide by one of
the restrictions on criminal procedure embod-
jed in the Bill of Rjghts, the pertinent question
is not whether the limitation at issue is *“neces-
sarily fundamental to fairness in every criminal
system that might be imagined but [whether it]
is fundamental in the context of the criminal
processes maintained by the American
States.”). Thus, for present purposes, we pay
no heed to the argument that our political and
economic order induces us to place undue
weight on intra-familial relations and that, in a
better organized society, public life would ab-
sorb some (even most) of the energy presently
invested in children and the home. See, e.g., J.
Rousseau. THE Sociar Contract bk. III, ch. 15, at
93 (G.D.H. Cole trans. 1950); M. Warzer. Raot
caL Princires 39—40 (1980).

73. See Duchesne v. Sugarman, 566 F.2d at 825;
J. Gotpstain, A. Freup & A. Sounmr. Bevono THE
Best InTeresTs of THE Ciawp 964 (1973); Garvey,
supra note 72, at 815-17; Goldstein, Medical
Care for the Child at Risk: On State Supervi-
sion of Parental Autonomy, 86 Yair L.J. 645,
649-50 (1977); The Constitution and the Fami-
Iy, supra note 62, at 1353-54.
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(1972).% 1t is equally well established, on
the other hand, that the state possesses
substantial—and virtually exclusive—regu-
latory authority in the field of domestic
relations. See Sosna v. Jowa, 419 U.S, 393,
404, 95 S.Ct. 553, 559, 42 L.Ed.2d 532 (1975).
Thus, there is no question that the Pennsyl-
vania court in the instant case had authori-
ty to vest in Catherine custody over the
chiidren and to award William no more (and
no less) than visitation rights® What this
means is that, for the purpose of weighing
the plaintiffs’ constitutional interests, we
should eschew inferences drawn from the
manner in which the state describes their
rights or deals with them in other con-
texts,™ but we must consider carefully the
manner in which state law defines and lim-
its William’s access to and responsibility for
the children. .

A nuanced analysis of the sort just indi-
cated would require detailed knowledge of
domestic relations law in Pennsylvania—
specifically of the practical concomitants of
the terms “custody” and *visitation rights.”
We lack such knowledge and the parties
have made little effort to educate us. For
reasons that will become apparent, how-
ever, we believe that our inquiry may pro-
ceed upon two crude assumptions: ™ (1)
The non-custodial parent in a legally reor-
ganized family generally spends considera-
bly less time with his children than the
custodial parent. (2) The custodial parent

74. See also The Constitution and the Family,
supra note 62, at 1277-78, for a sound argu-
ment as to why “liberty interests” of this sort
should not be defined by positive law. The
difference between the treatment of familial
rights and other liberty interests that have been
held to be more dependent upon positive law,
see, e.g., Meachum v. Fano, 427 U.S. 215, 226~
28, 96 S.Ct. 2532, 253940, 49 L.Ed.2d 451
(1976) (convicted prisoner’s interest in avoiding
adverse changes in his conditions of confine-
ment), Paul v. Davis, 424 U.S. 693. 710-12, 96
S.Ct. 1155, 1164—65, 47 L_Ed.2d 405 (1976) (rep-
utation), may be explained by the “fundamen-
tal” (and arguably pre-social) character of the
former.

75. As indicated above, we are assuming for the
purpose of this appeal that the state court
indeed did so. See note 22 supra.

76. Thus, for example, the fact that the state
permitted the termination of *‘visitauon rights”

legally has the principal, if not exclusive,
authority to make decisions regarding the
child's education, religious training, and dis.
cipline™ and, in practice, is usually the
dominant force in the child’s upbringing,
but the non-custodial parent (assuming he
exercises his visitation rights) in most ip.
stances retains some influence over the
child’s intellectual and moral development.
On the basis of these rough generalizations,
how should the reciprocal constitutional in.
terests of a non-custodial parent and his
children in one another’s companionship be
measured?

The first of the three factors discussed
above—the existence of a tradition of re-
spect for the institution in question—pro-
vides us little guidance. It seems undenia-
ble that recognition of the sanctity of the
bond between a child and his non-custodial
parent is far less firmly embedded in our
cultural heritage than respect for the au-
tonomy of the relations between a child and
parent in a nuclear family. But that dis-
crepancy is readily explainable on the basis
of the relative rarity, in United States soci-
ety in the past, of regularly exercised “visi-
tation rights.” That situation is rapidly
changing, however; the hegemony of the
nuclear family is steadily being under-
mined. It has been predicted that the pro-
portion of marriages fated to end in divorce
will scon reach forty percent.® In light of

upon a lesser showing of neglect or unfitness
than it required for the termination of “custo-
dy” would be irrelevant to our inquiry.

77. If, on remand, these assumptions are shown
to be inaccurate, the District Court may be
compelled to reconsider some of our conclu-
sions.

78. See In re Wesley J.K,, 299 Pa.Super. 504,
445 A.2d 1243, 1248 (Pa.Super.Ct.1982) (“Legal
custody” is defined by Pennsylvania statute as
“{t]he legal right to make major decisions '{lf-
fecting the best interests of a minor child, in-
cluding but not limited to, medical. religious
and educational decisions.”).

79. U.S. Bureau of mie Census. DEP'T oF COMMERCE.
Current Popuranion Reports, SpeciaL Stuoies, SE-
RiEs P-23, No. 84, Divorce. Crilp Custopy. AND
Cho Suprorr 1 (1979). In 1978 there were 2.2
million marriages and 1.1 million divorces. Id.




-‘,

FRANZ v. UNITED STATES

601

Clte as 707 F.2d 582 (1983)

the fact that a divorced parent who is not
granted custody is routinely awarded visita-
tion rights,® the result will be a large and
growing number of children whose time
and affection are divided between a custo-
dial and a non-custodial parent.®! In short,
the institution of the “broken” family is
becoming ever more socially important. To
rely on the absence of a strong tradition of
respect for one of the constituent relation-
ships of that institution in determining its
constitutional status seems senseless. Rec-
ognition of the need to adjust the meaning
of the Constitution to conform to changes
in social life ® requires, in this instance,
that we eschew reliance on history.
Reference to the second of the three fae-
tors is more productive of insight. Neither
of the two complementary social functions
fulfilled by traditional parent-child rela-
tions would appear to be specially depend-
ent upon non-interference with the bond
between a child and his non-custodial par-
ent. Socialization of the children in such
situations presumably can be adeguately
performed by the custodial parent (with or
without the aid of a new spouse). And the
values transmitted by a custodial parent are
likely to be as distinctive as those transmit-
ted by 8 non-custodial parent; vesting ex-
clusive responsibility in the former for the
child’s upbringing, consequently, would not
affect the overall diversity of the society.
These points should not be overstated. To
the extent that a child remains emotionally
dependent upon a non-custodial parent, cut-
ting off his access to that parent will be
painful and disorienting and will in some
measure reduce his ability to absorb any
system of values® But, on balance, it
would appear that, insofar as our willing-

80. See 2 W. NeLson, DrvoRCE AND ANNULMENT 275
. (1961).

81. See Bureau of Twe Census, supra note 79, at 3,
11; Glick, Children of Divorced Parents in De-
mographic Perspective, J.Soclssuts, Fall 1979,
at 170, 171-72,

82. See, e.g., Estelle v. Gamble, 429 U.S. 97, 102,
97 S.Ct. 285, 290, 50 L.Ed.2d 251 (1976).

83. See note 86 infra and accompanying text.

ness to use the Constitution to shield paren-
tal and filial bonds from state interference
derives from our recognition of the social
needs served by those relations, we would
be warranted in according diminished pro-
tection to the relation between a child and
his non-custodial parent.

The force of the third consideration in the
present context is somewhat harder to as-
sess. The emotional importance of the
bond between some parents and their chil-
dren diminishes following the disintegration
of the original family unit and the parent’s
loss of custody.® For others, however, the
relationship remains important—even in-
tensifies in response to the disruption or
termination of other attachments.®™ More-
over, there is considerable evidence that the
emotional stability of children of divorced
parents is often tied to the quality of their
continuing relationships with their non-cus-
todial parent.¥ On this point, in short, it
appears impossible to say with any confi-
dence that the concerns that underlie our
willingness to accord “fundamental” status
to parent-child bonds are any less telling
when the relationship in question consists of
mere “visitation.”

Our analysis thus far appears inconclu-
sive. One of the two relevant factors sug-
gests that the plaintiffs are entitled to only
diminished constitutional protection; the
other would place them on a par with par-
ents and children in traditional settings.
To choose between those options, we must
examine more closely both the particulari-
ties of the case before us and the practical
implications of attempting to differentiate
it from a nuclear family.

84. See J. WarLgnsTeNn & J. Ky, Surviving THE
Breaxvr 122-46, 235-57 (1980); R. Wnss, Mani
TAL Seramamon 187-98 (1975).

88. Seel Wairmmsten & J. KLy, supra note 84,
at 122-46, 235-39, 257-63; R. Wuss, supra
note 84, at 187-98.

86. SeeJ. Wariemstein & J. Kewry, supra note 84,
at 218-19; Hess & Camara, Post-Divorce Fami-
ly Relationships as Mediating Factors in the
Consequences of Divorce for Children, J.Socls
sues, Fall 1979, at 79, 92-94.
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We observe, to begin with, that the al-
leged “infringement” in this case is no mere
disruption or curtailment of the parent-
child relation but its permanent termina-
tion. Under these circumstances, the “emo-
tional-attachments” consideration seems es-
pecially relevant and equally relevant to
situations involving custodial and non-cus-
todial parents. Arguably, state regulation
of, for example, a child’s education or reli-
gious upbringing threatens only moderately
the emotional ties between the child and his
parents—and is less likely significantly to
affect the relations between the child and a
non-custodial parent than the relations be-
tween the child and a custodial parent.
Severance of the filial bond, on the other
hand, obviously cuts deeply into the emo-
tional interests of both parent and child—
and may well be as painful and disorienting
to a non-custodial parent as to one with
whom the child enjoyed more frequent con-
tact.

The foregoing generalization will not al-
ways hold. But to determine the severity
of the emotional damage likely to be caused
by any particular severance would be ex-
tremely difficult. The strength and psychic
significance of a specific familial relation
would be very hard to assess. Certainly no
one objective index (such as frequency of
visitation or degree of financial support)
would be reliable. Moreover, the thorough
inquiry necessary to make even a compe-
tent judgment of this sort would be time-
consuming, degrading to the parties, and
itself highly disruptive of the relationship in
question.

[13] In light of these considerations, we
conclude that the constitutional interests
asserted by the plaintiffs are, in critical
respects, roughly comparable to the inter-
ests of a parent and child in a viable nucle-
ar family. We stress, however, that our
analysis extends only to the question of the
constitutional status of the right of a non-

87. Our reluctance to mandate such an inquiry
into the dynamics of a particular parent-child
relationship is analogous to the distaste with
which we contemplate the prospect of an inevi-
tably disruptive inquiry into the workings of a
religious institution. See, e.g., Roemer v.

custodial parent and his or her children not
to be totally and permanently prevented
from ever seeing one another. In other
words, we are considering here a narrow
factual situation in which the government
has acted to sever completely all ties be-
tween a non-custodial parent and his chil-
dren without their participation or consent.
In addressing this specific situation, we do
not mean to suggest that a parent (or child)
has a “fundamental right” to maintain visi-
tation privileges in any particular way.

It is undisputed that the plaintiffs’ pro-
tected interests have been invaded. We
have established that the defendants are
constitutionally responsible for that inva.
sion. See Part II. supra We now turn to
the question whether, on the facts as al-
leged in the complaint, the defendants can
justify their actions and the effects thereof.

IV. GoveErNMENTAL ENDS AND MEANS

{14] Rights of the sort asserted by the
plaintiffs are not absolute; when incompa-
tible with sufficiently potent public inter-
ests, they must give way. But such situa-
tions arise infrequently. Severance of the
relationship between a parent and his child
will survive constitutional scrutiny only if
four requirements are met: (a) the asserted
governmental interest must be compelling;
(b) there must be a particularized showing
that the state interest in question would be
promoted by terminating the relationship;
(¢) it must be impossible to achieve the goal
in question through any means less restric-
tive of the rights of parent and child; and
(d) the affected parties must be accorded
the procedural protections mandated by the
Due Process Clauses.

These requirements, and the degree to
which the defendants in the instant case
have complied with each, are considered in
order below. Our conclusion is that the
plaintiffs have stated a cause of action in at
least three of the four dimensions. We

Board of Pub. Works, 426 U.S. 736, 748-51,
761-65, 96 S.Ct. 2337, 2345-47, 2351-53, 49
L.Ed.2d 179 (1976) (plurality opinion) (dicta);
Lemon v. Kurtzman, 403 U.S. 602, 619-22, Sl
S.Ct. 2105, 2114-15, 29 L.Ed.2d 745 (1971).
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offer a relatively detailed analysis to ex-
plain our conclusion in the hope of prevent-
ing similar debacles in the future. Cases
such as this can be avoided only through the
promulgation of executive or congressional
guidelines governing the administration of
the Witness Protection Program that en-
sure the identification and accommodation
of interests like those of the plaintiffs. The
formulation of such guidelines may be diffi-
cult; the following discussion is intended to
facilitate their development.

A

-{15,16] The first and most important
implication of our finding that the plain-

88, Individual Supreme Court Justices have
openly advocated a ‘sliding-scale” approach
when analyzing infringements of fundamental
interests like those asserted here; the greater
the impairment, the more substantial the state
interest promoted by the action must be to
justify it. See Zablocki v. Redhail. 434 U.S.
374, 396, 98 S.Ct. 673, 686, 54 L.Ed.2d 618
(1978) (Stewart, J., concurring in the judg-
ment); Williams v. lllinois, 399 U.S. 235, 260,
262-63, 90 S.Ct. 2018, 2031, 2032-33, 26
L.Ed.2d 586 (1970) (Harian, J., concurring in
the result); Shapiro v. Thompson, 394 U.S. 618,
663, 89 S.Ct. 1322, 1346, 22 L.Ed.2d 600 (1969)
(Harlan, J., dissenting). Some such doctrine
might be inferred from the case iaw. See P.
BresT. ProcEsses oF CONSTITUTIONAL DECISIONMAKING
988-90 (1975). In the present context, we need
not decide whether or how to adopt the ap-
proach.

89. For the general principle that abrogation: of
a fundamental right can be justified only by a
“compelling state interest,” see, e.g., Carey v.
Population Servs. Int’l, 431 U.S. 678, 686, 97
S.Ct. 2010, 2016, 52 L.Ed.2d 675 (1977); Roe v.
Wade, 410 U.S. 113, 155, 93 S.Ct. 705, 727, 35
L.Ed2d 147 (1973). For application of that
principle to termination of parent-child rela-
tionships, see Alsager v. District Court, 545
F.2d 1137, 1137 (8th Cir.1976) (per curiam)
(adopting the relevant portions of the district
court’s decision, 406 F.Supp. 10, 21-22 (S.D.
lowa 1975)); Roe v. Conn, 417 F.Supp. 769, 777
(_M.D.Ala. 1976); The Constitution and the Fam-
ily, supra note 62, at 1235-38.

_The same result might be reached by a more
Circuitous route: the “fundamental rights”
branch of equal protection doctrine. We ob-
Serve that the Witness Protection Program, as
impiemented, results in the denial of access by
2 particular group (namely, the non-relocated
parents of chiidren taken into the program and
the children themseives) to a fundamental right
(the right to the companionship of one's child

tiffs’ stake in one another’s companionship
must be deemed a “fundamental liberty in-
terest” is that the government must have a
very good reason for abrogating their
rights. Whatever may be the strength of
the state interest necessary to justify a
minor or moderate interference with their
relationship® it is clear that permanent
termination of their bond can be justified
only by the promotion of a “compeliing”
objective.®

The defendants might point to two objec-
tives in an effort to provide a compelling
justification for their conduct in this case: %
promotion of the “best interests” of the

or parent). Accordingly, the Program should
be subjected to “strict scrutiny” under the
Equal Protection Clause. In other words, the
government must show that discrimination be-
tween members of the affected group and other
parents and children is necessary to promote a
“compelling governmental interest.” See Dunn
v. Blumstein, 405 U.S. 330, 334—43, 92 S.Ct
995, 999-1003, 31 L.Ed.2d 274 (1972); Kramer
v. Union Free School Dist. No. 15, 395 U.S, 621,
626-28, 89 S.Cr. 1886, 1889-90, 23 L.Ed.2d 583
(1969). If there is any difference in practice
between this approach and the simpler one
described in the text, it is that equal protection
analysis is more rigid, less sensitive to varia-
tions in the degree to which access to or exer-
cise of the right at stake has been impaired.
See The Constitution and the Family, supra
note 62, at 1193-97. But see Note, Equal Pro-
tection and Due Process: Contrasting Methods
of Review Under Fourteenth Amendment Doc-
trine, 14 Harv.C.R—C.LL.Rev. 529, 561-65
(1979) (suggesting that the two approaches, as
applied, are functionally indistinguishable).
Thus, though equal protection theory has, on
occasion, been invoked in dealing with familial
rights, see Zablocki v. Redhail, 434 U.S. at
383-91, 98 S.Ct at 679-83, and might be adapt-
ed to fit the instant case, we see no need to rely
upon it. Cf. Zablocki v. Redhail, 434 U.S. at
395-96, 98 S.CL at 685-86 (Stewart, J., concur-
ring in the judgment); Williams v. Illinois, 399
U.S. at 259-60 (Harlan, J., concurring in the
result) (both arguing that *‘substantive due
process” analysis, despite its negative connota-
tions, is more honest and discriminating).

80. In point of fact, the defendants fail to offer
any justification, relying for their defense to the
plaintiffs' constitutional claims solely on the
theory that they are not responsible for the
severance of the relationship between William
and the children, Appellees’ Brief at 14-17.
Having rejected the one argument advanced by
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children themselves or advancement of the
public interest in the suppression of organ-
ized crime.

"[17] The first argument merits only
brief attention. For two reasons, invasion
of the plaintiffs’ protected interests cannot
be justified on the basis of the govern-
ment’s parens patriae interest in protecting
the weifare of the children.”! First, the
Supreme Court has made plain, albeit in
dictum, that a government could not break
up a “natural family” solely on the basis of
a determination that the children’s “best
interest” would be served thereby, absent a
showing that the parents were “unfit” to
care for their offspring. Quilloin v. Wal-
cott, 434 U.S, 246, 255, 98 S.Ct. 549, 554, 54
L.Ed.2d 511 (1978) (quoting Smith v. Organ-
ization of Foster Families, 431 0.S. 816,
862-63, 97 S.Ct. 2094, 2119, 53 L.Ed.2d 14
(1977) (Stewart, J., concurring in the judg-
ment)). The relations between William and
his offspring are entitled to no less protec-
tion. See Part III, supra. Second, the only
plausible basis for a justification related to
the “best interests” 6f the children would
be the possibility that their lives would be
endangered if William were allowed to see
them.® That argument, however, is seri-
ously weakened by the fact that the
government itself must bear at least some
responsibility for creating any such danger.
By inducing Allen to come forward with
evidence against leaders of organized crime,
it has created a situation in which the chil-
dren are potential targets of retaliation.
Invasion of the plaintiffs’ rights should not
be legitimated by the need to solve a prob-
lemn the defendants themselves have gener-
ated.

The second argument available to the de-
fendants is much more substantial. Organ-

the defendants, see Part II. supra, we might
reverse the judgment of the District Court
without further ado. Our desire to help chart
this hitherto little explored legal territory, how-
ever, prompts us to proceed.

91. For a good discussion of this source of state
authority to intervene in familial relations, see
The Constitution and the Family, supra note 62,
at 1221-42.

ized crime, they might point out, is a serious
problem in the United States today. More.
over, its very “organization,” and the code
of secrecy by which its participants are
bound, hamper the efforts of law enforce.
ment agencies to obtain the evidence neces.
sary to stop or curtail it. Evidence against
organization leaders is particularly hard to
come by. The police therefore must rely
heavily on testimony provided by infor-
mants—opeople formerly or currently in-
volved in organized criminal activity. Se-
curing the aid of such persons is not easy;
they are aware that by providing evidence
against their former partners or employers,
they place their own lives and the lives of
their families in jeopardy. If the govern-
ment were unable to guarantee their safe-
ty, they would rarely come forward. In
sum, suppression of organized crime re.
quires that the government be empowered,
in its discretion, to relocate informants and
members of their househoids and to main-
tain the secrecy of their new identities.
And that, in turn, requires that the govern-
ment be free, when it deems appropriate, to
terminate contacts between witnesses or
members of their families and people who
figured in their past lives.

The foregoing justification clearly has
some force. Whether it would be sufficient
to warrant severance of the bond between a
child and his natural parent we find it
impossible, at this point, to say. Our inabil-
ity to resolve this issue derives partly from
the paltriness of the pertinent precedent.
The lack of guidance afforded us by the
case law results, in turn, principally from
the frequency with which we and other
courts have employed a convenient device
for evading questions like that before us.
Faced with a conflict between an important
individual right and a powerful state inter-

92. For the purpose of pursuing this portion of
the analysis, we assume that such a danger
would inevitably be associated with accommo-
dation of William's rights. The significance of
the availability of a procedure by which the
government could achieve its objectives and
still afford William some-access to the children
without placing them at risk is taken up in Part
IV.C. infra.
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est that allegedly warrants infringement of
the right, courts have been prone to hypoth-
esize that the state’s objective would pre-
vail if the challenged statute directly and
effectively promoted it, and then go on to
examine the closeness of the “fit” between
the statute and the asserted objective—in
general and in the case at bar. The usual
conclusion is that the enactment, in fact,
would do little to advance the asserted end.
Its principal justification thus undercut, the
enactment collapses when subjected to con-
stitutional attack. See, e.g., Carey v. Popu-
lation Services International, 431 U.S. 678,
690-91, 694-96, 97 S.Ct. 2010, 2018-19,
2021-22, 52 L.Ed.2d 675 (1977); Moore v.
City of East Cleveland, 431 U.S. 494, 500, 97
S.Ct. 1932, 1936, 52 L.Ed.2d 531 (1977) (plu-
rality opinion).®

In the following sections, we follow a
similar analytical path.® But, though that
analysis suffices to decide the case before
us, it leaves unresolved one important ques-
tion likely to be presented in similar cases
in the future (and thus that must be ad-
dressed by the draftsmen of guidelines for
dealing with situations like this): if, in a
particular instance, government officials
demonstrate that the testimony of an infor-
mant is essential to the prosecution of an
important leader of organized crime and
that the interests of a non-custodial parent
and members of the informant's household
cannot be accommodated without risking
human life, may the government go ahead,
accept the informant and his family into

93. This general mode of analysis is discussed
and criticized in Linde, Due Process of Law
Making, 55 Nes L.Rev. 197, 207-13 (1976); The
Constitution and the Family, supra note 62, at
1211 n. 95.

84. See Parts IV.B. and IV.C. infra.

95. The guidance we might gain from this rule is
limited by the fact that a finding of neglect or
unfitness not only strengthens the state's par-
ens patriae interest in the child's welfare, but
strongly suggests that the bond between the
parent and child has already atrophied. The
rule thus tells us little regarding what is neces-
sary to warrant termination of a heaithy, ongo-
ing relationship.

the program, and subsequently deny the
parent access to the children?

[18,19] Courts’ traditional reluctance to
confront questions of this order means that
we have very little to go on. We know, of
course, that a state’s legitimate interests in
protecting children's welfare and in pro-
moting the public health, safety, welfare
and morals are sufficient to justify minor
restrictions on parents’ control over the up-
bringing of their offspring. Wisconsin v.
Yoder, 406 U.S. 205, 233, 92 S.Ct. 1526, 1542,
32 L.Ed.2d 15 (1972) (dicta); Prince v. Mas-
sachusetts, 321 U.S. 158, 166-70, 64 S.Ct.
438, 442-444, 88 L.Ed. 645 (1944). And, if it
can show that a parent is “neglectful” or
otherwise unfit to care for a child, a state
may sever the bond between the two.

Stanley v. lllinois, 405 U.S. 645, 652, 92 -

S.Ct. 1208, 1213, 31 L.Ed.2d 551 (1972) (dic-
ta)® But there are few other features on
this doctrinal map. Without any markings
to assist us in getting our bearings, our
answer to the aforementioned question
might turn solely upon whether we felt that
the suppression of organized crime was suf-
ficiently important to be fairly described as
“compelling.”

Any inclination we might have to specu-
late on that issue is dissipated by the pauci-
ty of relevant evidence in the record before
us and the inconclusiveness of the data
available from other sources. Observers
and scholars continue to disagree not only
over the likelihood that an informant will
be “disciplined” by those he implicates %

96. Compare J. ALsin, THE AMericAN Mara 267-
69 (1971) (If a participant breaks the code of
silence and reveals facts that “might be legally
devastating to important syndicate partici-
pants, he probably will be killed. The latter is
almost always the case when an informant
gives evidence resulting in the indictment or
conviction of an important syndicate function-
ary. We say almost always because in some
cases, social conditions [such as fear of a police
crack-down prompted by adverse publicity]
may warrant against it.”) with F. lanwi & E
Reuss-lann, A Famuy Business 146-49 (1972)
(study of one Italian-American crime family
yielded no evidence of the use of ‘“‘coercive
sanctions” for violations of “rules of conduct”
(including the *“rule of secrecy™), though “it
would be naive to suggest that such sanctions
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(and thus the need for a Witness Protection
Program), but also over the nature and
scope of the activities conducted by organ-
ized crime? and the seriousness of the
threat that such activities pose to law-ahid-
ing citizens and to the integrity of our
economic and political systems.® Given the
range of respectable opinions on these cru-
cial issues, we must decline to say more
than that the assessment of the relative
strength of the government's interest and
the parent’s and children’s rights will be a
difficult task for the body that ultimately
must undertake it

B.

[20,21] Assuming, arguendo, that the
government’s interest in the suppression of

organized crime is sufficiently potent to-

do not exist") and R. Ciarx, CaiMe iN AMERICA 73
(1970) (“discipline” is not as strict as it once
was).

97. Compare Presipent’s Comm. on Law Enrorce
MENT AND ADMIN. of Justice. THE CHALLENGE oOF
CriMe 1n A Free Sociery 187-96 (1967) (describ-
ing a vast and expanding network of illegal
operations) with R. Clarx, supra note 96, at 73
(“The wealth and income of organized crime
are exaggerated beyond reason.”).

98. For a spectrum of views, see PRreSDENT's
Comm., supra note 97, at 187-88 (*“The millions
of dollars [organized crime] can spend on cor-
rupting public officials may give it power to
maim of murder people inside or outside.the
organization with impunity, to extort money
from businessmen, to conduct businesses in
such fields as liquor, meat, or drugs without
regard to administrative regulations, to avoid
payment of income taxes, or to secure public
works contracts without competitive bidding.
The purpose of organized crime is not competi-
tion with visible, legai government but nullifi-
cation of it. When organized crime places an
official in public office, it nullifies the political
process. When it bribes a police official, it
nullifies law enforcement.””); J. Aismn, supra
note 96, at 55-78 (Organized crime serves
Americans’ apparently ineradicable need for
“illicit” goods and services, but does so partly
through infiltration and corruption of the politi-
cal system.); id. at 269-83 (“[V]iolence or the
threat of it” is used extensively to eliminate
competition in illegal activities but seemingly
not to enter legitimate businesses; extension
and collection “in kind" of illegal. usurious
loans is sometimes used to take over, in whole
or in part, legitimate businesses.); F. [anni & E.
Reuss-IanNI, supra note 96, at 89~106 (study of
one crime family revealed extensive and grow-
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justify invasion of constitutionally protect.
ed familial rights, the government may not
rely on an irrebuttable presumption that it
interest would be promoted in a given case,
without affording the affected parties ap
opportunity to prove otherwise. Stanley v.
Illinois, 405 U.S. 645, 657-58, 92 S.Ct. 1208,
1215-16, 31 L.Ed.2d 551 (1972).® In part,
this principle is an outgrowth of the doe-
trine of procedural due process.'™ In part,
it is a corollary of the doctrine of substan.
tive due process:®! avoidance of any un-
necessary infringement of fundamental
rights requires that the government make a
particularized showing of advantage in ev-
ery case in which it contemplates depriving
someone of constitutionally protected inter-
ests [

ing involvement in *“legitimate™ as well as “ille-
gitimate” businesses and substantial indirect
transfers of funds from the latter to the former
but little if any of the (once common) use of
extortion and other illegal methods to expand
*“legitimate” operations and drive out competi-
tion); D. Smrmi. THE Mana Mysnique 331-35
(1975) (The threatening aspect of organized
crime derives largely from our fear that it will
undermine our belief in and commitment to
ideals such as democracy and “‘equal justice”;
such a perception is misleading insofar as it
focuses attention and animus on one of the
products, not the cause, of forces and practices
that are undermining our values.).

99, See also Cleveland Bd. of Educ. v. LaFleur,
414 U.S. 632, 64448, 94 S.Ct. 791, T98-800, 39
L.Ed.2d 52 (1974); In re Linehan. 280 N.W.2d
29, 32-33 (Minn.1979); State v. Robert H., 118
N.H. 713, 393 A.2d 1387, 1391 (1978); Disanto
& Podolski, The Right to Privacy and Trilateral
Balancing—Implications for the Family, 13
Fam L.Q. 183, 209-10 (1979).

100. See Part IV.D. infra.

101. See Part IV.A. supra.

102. In recent years, the Supreme Court has
sharply curtailed the scope of the “irrebuttable
presumption” doctrine. See Weinberger v. Sal-
fi, 422 U.S. 749, 770-85, 95 S.Ct. 2457, 2469-76,
45 L.Ed.2d 522 (1975). The Court has made
clear. however, that the doctrine remains viable
when fundamental rights are at stake. Se€
Turner v. Department of Employment Sec.. 423
U.S. 44, 46, 96 S.Ct. 249, 250, 46 L.Ed.2d 18!
(1975) (per curiam); Weinberger v. Salfi, 422
U.S. at 771-72, 95 S.Ct. at 2469-70.
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 [22] In this case, there may have been
such a particularized determination; the
governing Justice Department Order in-
structs the Assistant Attorney General in
charge of the concerned division to admit a
witness and his household into the program
only upon a finding that (among other
things) admission “would be advantageous
to the Federal interest.” ¥ But, putting
aside for the moment the high risk of error
in such an ex parte judgment made by an
interested party,!™ there is no indication in
the record that the Assistant Attorney Gen-
eral was ever aware that induction of Allen,
Catherine and the children would have the
effect of terminating the relationship be-
tween the children and their natural father.
The Constitution requires that there be
more than a determination that the “Feder-
al interest” would be marginally advanced
by taking action in a particular case; there
must be a showing that the governmental
interest would be promoted in ways suffi-
ciently substantial to warrant overriding
basic human liberties. That requirement
_ has not been met in this case.

C.

To justify restriction of constitutionally
protected activity, the government must do
more than show that such curtaiiment
would promote, in a particular case, compel-
ling governmental interests.

[I)f there are other, reasonable ways to

achieve those goals with a lesser burden

on constitutionally protected activity, a

State may not choose the way of greater

interference. If it acts at all, it must

choose “less drastic means.”
Dunn v. Blumstein, 405 U.S. 380, 343, 92
_S.Ct.. 995, 1003, 31 L.Ed.2d 274 (1972) (quot-
ing Shelton v. Tucker, 364 U.S. 479, 488, 81
SCt. 247, 252, 5 L.Ed.2d 231 (1960)). This
principle has been repeatedly reaffirmed
when constitutionally protected familial

103, See text at note 13 supra.
104. That risk is considered in Part IV.D. infra.
185, See text at note 28 supra.

108, See text at notes 29-32 supra.

rights have been threatened. See Carey v.
Population Services International, 431 U.S.
at 686, 97 S.Ct. at 2016; Doe v. Boiton, 410
U.S. 179, 194-95, 93 S.Ct. 739, 74849, 35
L.Ed.2d 201 (1973); Roe v. Wade, 410 U.S.
113, 155, 93 S.Ct. 705, 727, 35 L.Ed.2d 147
(1973).

In this case,-the defendants concede that
they were and are capable of arranging
secret meetings between William and the
children.® They acknowledge that such
contacts would not jeopardize the safety of
the children, Catherine or Allen. And,
whatever may be the legal or equitable
constraints on their ability, at this juncture,
to demand that Catherine permit the chil-
dren to see their father, it is beyond dispute
that they had the authority, at the time
they accepted Allen and his family into the
program, to insist that Catherine agree to
such an arrangement.™ There is no sug-
gestion in the record that the defendants
would have been unable to induce Alien to
testify had they demanded that the rights
of the plaintiffs be accommodated in the
aforementioned manner. In short, the de-
fendants apparently had ready access to a
“less drastic means” for achieving their
goals. Their decision not to avail them-
selves of that option was inconsistent with
their duty under the Constitution.

]
. D.

It is beyond dispute that

state intervention to terminate the rela-

tionship between [a parent] and [a] child

must be accomplished by procedures
meeting the requisites of the Due Process

Clause.

Santosky v. Kramer, 455 U.S. 745, 758, 102
S.Ct. 1388, 1394, 71 L.Ed.2d 599 (1982)
(quoting Lassiter v. Department of Social
Services, 452 U.S. 18, 37, 101 S.Ct. 2153,
2165, 68 L.Ed.2d 640 (1981) (Blackmun, J.,
dissenting)).’" Conformity with the princi-
107. See also Lassiter v. Department of Social

Servs., 452 U.S. at 27-32, 101 S.Ct. at 2159-62;

id. at 59-60, 101 S.Ct. at 2176 (Stevens, J.,

dissenting); Rivera v. Marcus, 696 F.2d 1016,
1028-29 (2d Cir.1982) (removal of foster chil-
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ples of procedural due process, in this con-
text, serves three independent functions.
First, by exposing to adversarial testing the
government's asserted rationale for its ac-
tion, it reduces the likelihood of error—i.e.,
the risk that the government will act on the
basis of what, in reality, is an insufficient
justification.!® Second, it permits the ad-
versely affected parties’ to inform the
government of ways in which the govern-
ment’s objectives might be achieved
through means less restrictive of their
rights. Third, it accords the affected par-
ties some measure of dignity; it enables
them to participate in and understand the
process whereby their interests are assessed
and, if necessary, restricted.'®

[23] It is clear that “the requisites of
the Due Process Clause” were not satisfied
in the instant case. The defendants have
never provided William with any kind of
notice or opportunity to be heard. The
Constitution certainly requires that much.!!®

How much more the Constitution re-
quires in situations like that before us is far
from clear. Set forth below are some of
the major considerations that must be tak-
en into account when designing a system
for dealing with cases of this sort. Formu-
lation of the details we must leave to a
body with greater knowledge than we pos-

dren from the custody of their half-sister can
be accomplished only in accordance with pro-
cedural due process).

108. For explication of this error-avoidance
function, see Fuentes v. Shevin, 407 U.S. 67,
80-81, 92 S.Ct. 1983, 1994, 32 L.Ed.2d 556
(1972).

109. See Micheiman, Formal and Associational
Aims in Procedural Due Process. XVIII Nomos
126 (1977); L. Twmse Amemican CONSTITUTIONAL
Law 502-03 (1978).

110. See Armstrong v. Manzo. 380 U.S. 545,
550, 85 S.Ct. 1187, 1190, 14 L.Ed.2d 62 (1965)
(a divorced father may not be deprived of his
visitation rights (througn adoption of the child
by the mother’s new spouse) without, at a
minimum, “notice and opportunity for hearing
appropriate to the nature of the case”) (quoting
Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 313, 70 S.Ct. 652, 656, 94 L.Ed.
865 (1950)).

sess of the ways in which the Witness Pro.
tection Program does or might operate,
We begin with the principle that,
[bJefore a person is deprived of a protect-
ed interest, he must be afforded opportu-
nity for some kind of a hearing, “except
for extraordinary situations where some
valid governmental interest is at stake
that justifies postponing the hearing until
after the event.”
Board of Regents v. Roth, 408 U.S. 564, 570
n. 7, 92 8.Ct. 2701, 2705 n. 7, 33 L.Ed.2d 548
(1972) (quoting Boddie v. Connecticut, 401
U.8. 371, 379, 91 S.Ct. 780, 786, 28 L.Ed.2d
113 (1971)) (emphasis added). Holding the
hearing before execution of the decision is
particularly important where, as here, the
deprivation of the protected interest might
be irrevocable or might cause irreparable
harm and where the decision will not turn
on judgments that can sensibly be made on
the basis of written submissions.!!

At oral argument, the defendants’ coun-
sel argued that the need for secrecy and
speed in the admission of witnesses might
make a pre-entrance hearing of any sort
impracticable. In some cases that may well
be true, but it appears that in the majority
of cases the Attorney General’s office now
informs the Marshals Service of a decision
to admit an informant at least three work-

111. The Supreme Court, in Mathews v. E-
dridge, 424 U.S. 319, 34045, 96 S.Ct 893, 905~
07, 47 L.Ed.2d 18 (1976), justified postponing
an evidentiary hearing until after the termina-
tion of social security disability payments
largely on the grounds that (i) the decision was
easily reversible, (ii) retroactive payment of
any erroneously withheld benefits would avoid
any irreparable harm, and (iii) the decision in
question depended almost entirely on a medical
judgment that could be made competently (at
least temporarily) on the basis of written sub-
missions by the recipient’s doctor. In this situ-
ation, by contrast, (i) it is likely to be unfeasible
for the government to revoke a decision to
admit a witness and his family into the pro-
gram, (ii) without advance planmng it may be
difficult or impossible after the fact to accom-
modate the rights of the non-relocated parent
(or periodic secret meetings may be an inade-
quate substitute for the relationship he former-
ly enjoyed with his children), and (iii) wntten
submissions could not adequately inform a de-
cisionmaker.

SRR
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days prior to the scheduled pick-up.2 It
seems W us not inconceivable that, some-
time during those three days, a secret meet-
ing might be held to hear and evaluate the
government’s assertions of need and the
objections and claims of the non-relocated
parent.

[24,25] Inthose instances in which hold-
ing such a hearing would truly be impossi-
ble, the requirements of the Due Process
Clause would be merely suspended, not
eliminated; ! as soon as practicable after
the admission of the informant, a hearing
would have to be held, at least to work out
some accommodation of the rights of the
children and the parent left behind.!™

Envisioning what a pre-admission (or
post-admission) hearing might ook like is
no easy task. The affected parties would
be entitied to no more (and no less) than a
hearing “appropriate to the nature of the
case.” Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652,
657, 94 L.Ed. 865 (1950). “[DJue process is
flexible and calls for such procedural pro-
tections as the particular situation de-
mands.” Morrissey v. Brewer, 408 U.S. 47},
481, 92 S.Ct. 2593, 2600, 33 L.Ed.2d 484
(1972). The situation before us is so idios-

yneratic that it is difficult to predict the .

kind of “process” that both would be work-
able and would fulfill the three functions
described above. We are unable to do more
than offer the following suggestions:

(1) The irrevocability of decisions to ad-
mit witnesses and their households, com.
bined with the virtual impossibility of obe
taining meaningful judicial review of such

12  See Order OBD 2110.2, supra note 11, at
11 7o-7¢, reprinted in 1978 Hearings at 136;

« 1980 Hearings at 24344 (testimony of Howard
Safir).

H3.  See Boddie v. Connecticut, 401 U.S. at 378,
91 S.Ct at 786, Duchesne v. Sugarman, 566
F2d 817, 826, 828 (2d Cir.1977).

M. 1n such circumstances, it would also be
Imperative that the witness and the adult mem-

S of his household be informed, prior to
admission, that such a hearing would be

held soon after their induction. Moreover, they
Would be admitted only on the condition that

agree to abide by whatever arrangement is
07 F2dw 16

judgments, strongly suggests that those de-
terminations should be made in accordance
with a standard set of basic procedures, not
processes developed and modified on a case-
by-case basis. Compare Santosky v. Kram-
er, 455 U.S. at 757 & n. 9, 102 S.Ct. at 1396
n. 9 (procedural “rules of general applica-
tion” necessary when appeliate review
would be insufficient to ensure “fundamen-
tal fairness™), with Lassiter v. Department
of Social Services, 452 U.S. at 31-32, 101
S.Ct. at 2162 (procedures determined on a
case-by-case basis suffice when appellate
review would be an adequate check).

(2) This is not to say that those proce-
dures should be highly formal; quite the
contrary. The need for confidentiality and
some measure of speed, combined with the
value of encouraging the parties to speak
freely with one another in working out a
mutually satisfactory solution to their com-
mon problem, argues in favor of an infor-
mal setting. Some kind of neutral arbiter
might have to be present, but the emphasis
should be on negotiation and accommoda-
tion, not confrontation.

(3) In deciding more specific questions
relating to the form of the proceeding—
e.g., whether the parties should have a right
to be represented by counsel, shouid be able
to present or cross-examine witnesses, etc.
—reference should be made to the three
factors set forth in Mathews v. Eldridge,
424 U.S. 319, 96 S.Ct. 898, 47 L.Ed.2d 18
(1976), for the selection of a procedure that
optimally balances the reduction of the risk
of error and the burdensomeness of addi-
tional safeguards.!’® Reliance on those con-

worked out at that session for accommodating
the interests of the children’s other parent. An
additional provision in the standard Memoran-
dum of Understanding might suffice for these
purposes.

115. The Supreme Court there held:
[1]dentification of the specific dictates of due
process generally requires consideration of
three distinct factors: First, the private inter-
est that will be affected by the official action;
second, the risk of an erroneous deprivation
of such interest through the procedures used,
and the probable value, if any, of additional
or substitute procedural safeguards; and fi-
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siderations should be tempered, however, by
sensitivity to (a) the need to foster negotia-
tion and compromise and (b) the importance
of involving the non-relocated parent in the
decisionmaking process,!!

CoNCLUSION

For the foregoing reasons, the District
Court's decision that the plaintiffs failed to
state a claim for which relief could be
granted is reversed. The case is remanded
for further proceedings consistent with this
opinion.

Because of the posture in which the suit
has appeared before us, we express no opin-
ion on the truth of the allegations in the
complaint. We also decline to reach a host
of other issues that furtller prosecution of
the case may raise: the merits of the de-
fendants’ various jurisdictional defenses;
whether some or all of the defendants are
immune from liability; and the form or
measure of relief that might be appropriate.
These are all matters that might be ad-
dressed on remand.

As to the propriety and utility of pressing
onward in litigation, we venture our opinion
that ultimate resolution of this controversy
by a court may not be the ideal solution for
any of the parties. As the disputants con-
ceded at the outset, this case involves a
conflict between several powerful, legiti-
mate interests. Guided by the foregoing
clarification of their respective claims, the
parties are likely to be better able than a
judge to work out an arrangement for rec-
onciling—or at least compromising be-
tween—their various needs and desires.

With regard to the general problem
presented by this case, we reiterate our plea
that either Congress or the administrators
of the Witness Protection Program develop
a set of guidelines that would facilitate the

nally, the Government's interest, including
the function invoived and the fiscal and ad-
ministrative burdens that the additional or
substitute procedural requirement would en-
tail.
Id. at 335, 96 S.Ct. at 903. See aiso Santosky
v. Kramer, 455 U.S. at 754, 102 S.Ct. at 1394;

detection and accommodation of interests
like those of the plaintiffs.

Reversed and remanded.

]
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UNITED STATES of America,
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FEDERAL COMMUNICATIONS
COMMISSION, Respondent,

American Telephone and Telegraph Com-
pany, United States Independent Tele-
phone Association, Southerm Pacific
Communications Company, People's
Counsel of Maryland, Intervenors.

No. 81-1751.

United States Court of Appeals,
District of Columbia Cireuit.

Argued May 5, 1982
Decided May 13, 1983

Governmment petitioned for review of
an order of the Federal Communications
Commission setting a rate of retarn for the
interstate and foreign operations of a tele-
phone company. The Court of Appeals, Ha-
rold H. Greene, District Judge. sitting by
designation, held that the agency adequate-
ly and rationally explained its choice of
174% as the company’s cost of equity.

Affirmed.

Lassiter v. Department of Sociai Servs., 452
U.S. at 27-31, 101 S.Ci. at 2159-31; Smith V.
Organization of Foster Families, +31 U.S. 816.
84849, 97 S.Ct. 2094, 2112, 53 L.Ed.2d 14
(197D).

116. See text at note 109 supra.
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William FRANZ, et al, Appellants,
v.
UNITED STATES of America, et al.
No. 81-2369.

United States Court of Appeals,
District of Columbia Circuit.

Argued Oect. 20, 1982.
Decided May 10, 1983.

Father of children relocated along with
mother and witness pursuant to witness
protection program sought declaratory and
injunctive relief as well a3 money damages
from the United States, the Department of
Justice, and the Attorney General arising
from alleged constitutional violations by
those defendants in connection with the re-
location. The United States District Court
for the District of Columbia, Barrington D.
Parker, J., §26 F.Supp. 126, granted the
defendants' motion to dismiss for failure to
state a claim, and the plaintiff appealed.
The Court of Appeals, 707 F.2d 582, re-
versed and remanded. In an addendum to
the court’a opinion, the Court of Appeals,
Harry T. Edwards, Circuit Judge, further
held that: (1) nothing in the Organized
Crime Control Act purports to limit the
discretion of the Attorney General when
provision for protection of government wit-
ness and his family implicates rights of
noncustodial parent; and (2) although, in
establishing program designed to protect
witnesses against organized crime, Congress
did not intend to “federalize” domestic-rela-
tions law, Congress meant to authorize At-
torney General to act, on occasion, in man-
ner that might be at odds with visitation
rights created by state law.

Ordered accordingly.

Bork, Circuit Judge, concurred in part
and dissented in part and filed opinion.
" Circuit Judge TAMM concurs in this Addendum

1. Criminal Law &=1222

Nothing in Organized Crime Control
Act purports to limit discretion of Attorney
General when provision for protection of
government witness and his family impli-
cates rights of noncustodial parent. Or-
ganized Crime Control Act of 1970, § 502,
18 U.S.C.A. note prec. § 3481,

2. States =4.12

Although, in establishing program de-
signed to protect witnesses against organ-
ized crime, Congress did not intend to “fed-
eralize” domestic-relations law, Congress
meant to authorize Atiorney General to act,
on occasion, in manner that might be at
odds with visitation rights created by state
law. Organized Crime Control Act of 1970,
§ 502, 18 U.S.C.A. note prec. § 3481

Appeal from the United States District
Court for the District of Columbia (D.C.
Civil Action No. 81-0173).

Before TAMM, EDWARDS and BORK,
Circuit Judges. )

Addendum to the Opinion for the Court,
in which Circuit Judge TAMM conecurs,
filed by Circuit Judge HARRY T. ED-
WARDS on June 20, 1983.

Separate Statement, concurring in part
and dissenting in part, filed by Circuit
Judge BORK on June 15, 1883.

HARRY T. EDWARDS, Circuit Judge: *

The opinion for the court in this case was

issued on May 10, 1983, and reported at 707 -

F.2d 582. Now, more than a month after
the original decision, a separate statement,
concurring in part and dissenting in part
[hereinafter referred to as “the Separate
Statement”), has been filed. At this june-
ture, a full response to the arguments ad-
vanced therein would not be productive.
However, to ensure that the opinion for the
court is neither misunderstood nor misap-
plied, it is necessary to call attention to the
most important of the misstatements and
the most troubling of the suggestions con-
tained in the Separate Statement.

to the Opinion for the Court.
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I

The Separate Statement initially objects
to consideration of the constitutional claims
made by the appellants, on the ground that
the case should have been remanded to al-
low the parties to present evidence concern-
ing Congress’ intent to “preempt” state do-
mestic-relations law. This strained effort
to avoid the difficult questions raised by the
appeal cannot withstand critical scrutiny.

{1,2] The language and legislative his-
tory of the Organized Crime Control Act of
1970 (“the Act”) make perfectly clear that
the Attorney General has been vested with
discretionary authority sufficiently expan-
sive to empower him to ignore state-created
entitlements to the extent that"he has in
this case. The Act affords the Attorney
General broad authority “to provide for the
security of Government witnesses” and
their families in the Witness Protection
Program. See 707 F2d at 586 n. 6. Noth-
ing in the statute purports to limit the
discretion of the Attorney General in cir-
cumstances when provision for the protec-
tion of a Government witness and his fami-
ly implicates the rights of a non-custodial
parent. There is no doubt that, in estab-
lishing a program designed to protect wit-
nesses against organized crime, Congress
did not intend to *federalize” domestic-rela-
tions law. It seems equally plain, however,
that Congress meant to authorize the Attor-
ney General to act, on occasion, in a manner
that might be at odds with visitation rights
created by state law.

To suggest otherwise, as the Separate
Statement seemingly does, is to be blind to
the obvious. It is inconceivable that Con-
gress did not anticipate that the implemen-
tation of the Witness Protection Program
might adversely affect the rights of third
parties (such as creditors and non-custodial
parents). The Program always has contem-
plated a change of identity and a relocation
of participants to protect against their dis-

1. See U.S. GAO, Rerorr ay Te ComrmoLLen Gen-
ERAL oF THE UnnEep States, Chances NEespep IN
Wrrness Securmry Procras, GAO/GGD-83-25, at
14, 18-27 (1983) (describing how, over the
course of the 12 years in which the program

covery. Inherent in any such scheme is the
possibility that participants will be lost to
third parties seeking to collect debts, en-
force visitation rights, or the like. Despite
these obvious problems, Section 502 of the
Act unequivocally states that the Attorney
General may include a potential witness
and his family in the Program “whenever,
in his judgment, testimony from, or a will-
ingness to testify by, such a witness would
place his life or person, or the life or person
of a member of his family or household, in
jeopardy.” (Emphasis added). Further-
more, under Section 502, participation in
the Program may continue “for as long as
the Attorney General determines the jeop-
ardy to [the inductee's] life or person con-
tinues.” (Emphasis added).

We need not look solely to the explicit
language of the statute, or to the consistent
practices of the Government officials who
have implemented the Witness Protection
Program,! in order to understand congres-
sional intent. The legislative history makes
evident that Congress meant to empower
the Attorney General to act in whatever
way he saw fit to alleviate what it regarded
as the pressing problem of retaliation
against persons who provided evidence
against organized crime. In the form in
which it was originally introduced, the por-
tion of the Organized Crime Control Act
dealing with the protection of witnesses
was somewhat less explicit than the final
version in granting discretionary authority
to the Attorney General. The Justice De-
partment, in its extensive comments on the
original bill, “wholeheartedly supported]
the theory behind” the proposed protection
program, but suggested, inter alia, that the
provision be clarified to ensure that the
Attorney General was not fettered in any
way in deciding how to act in particular
cases.

[W)e believe that there should be autho-
rization of appropriations for the care
and protection of such witnesses to be

has been in operation, relocation of witnesses
and their households has frequently resulted in
frustration of the rights of creditors and rela-
tives of the inductees) (hereinafter cited as
“GAO Report”].
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used in whatever manner is deemed most
useful under the special circumstances of
each case. Such a provision would pro-
vide the necessary flexibility to adequate-
ly deal with this problem. ’
Department of Justice Comments on S. 30,
reprinted in S.Rep. No. 617, 91st Cong., 1st
Sess. 112 (1969) (emphasis added). The per-
tinent provisions in the proposed statute
were subsequently altered in accordance
with the Justice Department’s suggestions,
whereupon the Department expressed its
support for the bill. S.Rep. No. 617, supra,
at 60. The final Senate and House reports
leave no doubt as to the outcome of the
exchange; both reports stress the extent of
the discretionary power the Attorney Gen-
eral was to enjoy:
Section 501—This section authorizes
_the Attorney General to provide security
for potential witnesses and their families
in organized crime proceedings. The pro-
ceedings themselves need not be crimi-
nal.... It is necessary only that legal
proceedings be involved and that the un-
derlying factual situation embrace organ-
ized criminal activity.
Section 502—This section gives the At-
torney General broad suthority to deter-
“mine the particular facility to be afforded
and the length of time the facilities
should be available. This suthority ex-
tends to providing for the health and
welfare, and to offering all needed facili-
ties to witnesses, and to their families or
members of a household. Use of such
facilities may continue so long as neces-
sary for protection, and the grant of au-
thority is sufficiently broad to allow for
relocation. There is no requirement that
anyone accept such an offer by the Attor-
ney General.

Id. at 150 (emphasis added). (The corre-
sponding discussion in the House Report is

2. The most comprehensive of these bills, HR.
7039, 97th Cong., 2d Sess. (1982), clearly cov-
ers suits by third parties against Program par-
ticipants seeking to enforce familial rights, see
id. at § 101 (proposing enactment of 18 U.S.C.
§ 3521(e))—though, as indicated in the text, it
would not require the Attorney General to dis-
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substantially identical, see H.RRer. No.
1549, 91st Cong., 2d Sess. 48 (1970).) '
Recent legislative initiatives seeking to
modify the power of the Attorney General
in implementing the Witness Protection
Program also illuminate Congress’ under-
standing of the extent of the discretionary
authority enjoyed by the Attorney General
under the statute as it now stands. In
recent years, due to increasing concern over
the indbility of third parties to enforce
judgments against Program participants,
see GAO Report, supra note 1, at 14, 18-27,
several bills have been introduced in Con-
gress to address this issue. As noted in the
GAO Report,
[iln general, each bill required the Attor-
ney General to take affirmative actions
to urge the relocated person to comply
with the judgment and to determine
whether the relocated person had made
reasonable efforts to comply with the
judgment. If the Attorney General de-
termined that the relocated person did
not make reasonable efforts to comply
with the judgment, he could, at his dis-
cretion, after weighing the danger to the
person relocated, disclose the identity and
location of that person to the plaintiff
attempting to enforce the judgment.
Id. at 30 (emphasis added). What is note-
worthy about these legislative proposals—
all of which have been designed to limit the
discretion of the Attorney General—is that
none would mandate the disclosure of the
identity of a person in the Witnesa Protec-
tion Program when the rights of a non-cus-
todial parent were at stake. Rather, even
under the most sweeping of the bills, the
Attorney General would still retain the dis-
cretion to withhold the identity and location
of 8 Program participant “after weighing
the danger to the person.” This is clearly
consistent with the discretion given to and
exercised by the Attorney General under
the present Program.?
close the identity of a participant who refused
to comply with such a demand.
Equally telling, in terms of Congress’ under-
standing of the power presently enjoyed by the
Attorney General, is the absence of any provi-

sion for the safeguarding of third-party familial
rights in a bill introduced earller in 1982. One
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In light of the foregoing, it is quite plain
that the Attorney General always has had
broad authority under the Organized Crime
Control Act to adhere to the practices here-
tofore followed in the Witness Protection
Program. This authority is supported by
the clear language and legislative history of
the Act. We conclude, therefore, that the
Separate Statement’s reliance on argu-
ments focused on preemption doctrine is
nothing more than a failing attempt to put
a square peg in a round hole? .

II

The objections advanced in the Separate
Statement to the majority's substantive due
process analysis merit only brief attention.
The Separate Statement is _ingenuous
enough to admit that its dissatisfaction
with the majority's interpretation of the
doctrine derives more from distaste for sub-
stantive due process theory in general than
from disagreement regarding whether the
principles established by the Supreme Court
are fairly applicable to the instant case.

of the purposes of this bill, S. 2420, 97th Cong.,
2d Sess. (1982), in the form in which it emerged
from the Senate Judiciary Committee, was to
increase the ability of third parties to enforce
claims against persons accepted into the Pro-
gram.  See S.Rep. No. 532, 97th Cong., 2d Sess.
26 (1982), U.S.Code Cong. & Admin.News
1982, p. 2515. Such increased protection was
confined, however, to “civil cause(s] of action,
arising prior to [the inductees’} relocation, for
damages resulting from bodily injury, property
damage, or injury to business,” id at 8; despite
the wide publicity that had been accorded the
numerous instances in which acceptance of
witnesses and their households into the Pro-
gram had resulted in disruption of familial rela-
tions, nothing in the bill was designed to com-
pel the Attorney General to take into account
the potential for such disruption when deciding
whom to admit (or when deciding whether to
reveal the location or new identity of an admit-
tee). {In October 1982, S. 2420 was enacted
into law. Prior to its passage, however, the
provisions pertaining to the Witness Protection
Program were deleted, pending completion of 2
study by a Presidential Task Force and “broad-
. er examination of the operation of the current
program.” See 128 Conc Rec. $13,063-64 (daily
ed. Oct. 1, 1982) (statement of Sen. Heinz).]
In sum, all of the recent legislative initiatives
in this sres take for granted that the Attormey
General currently has statutory authority to act
in the fashion he has in this case.

However, a few comments contained in the
Separate Statement should not be allowed
to pass unchallenged.

First, the suggestion that “the majority
has created a fundamental right or interest
by predicting a tradition that will spring to
life in the future” is plainly wrong. Rely-
ing on a demographic study by the U.S.
Bureau of the Census, the majority ob-
served that non-custodial familial relations
are becoming ever more common in Ameri-
can society. It then reasoned that the ab-
sence of a strong tradition recognizing the
sanctity of such relationships, which is read-
ily explainable by the relative rarity of
“broken families” in American society in
the past, should not result in denial of con- .
stitutional protection for such relationships
as they become increasingly prevalent, 707
F.2d at 601, any more than the non-exist-
ence of telephones or electronic eavesdrop-
ping devices at the time the Fourth Amend-
ment was ratified should be invoked to
deny constitutional protection today against

* Flnally, it should be noted that, in the exten-

sive congressional hearings held in 1978 and
1980 to evaluate the operation of the Witness
Protection Program, in which the problems
generated when admission of witnesses’ house-
bolds disrupted other familial relations were
discussed at length, see Hearings cited at 707
F.2d at 587 nn. 8, 11, no one suggested that the
Attorney General lacked statutory power to
admit persons into the Program under such
circumstances.

3. It is somewhat ironic to note that the theory
of this case suggested by the Separate State-
ment is potentially much more drastic than
anything envisioned by the majority. Because
the Separate Statement urges a preemplion
analysis in all-or-nothing terms, a finding that
Congress had not evinced a desire to “‘over-
ride” state law would render illegal the accept-
ance of any witness (and his or her household)
into the Witness Protection Program when the
effect thereof would be to disrupt non-custodial
familial relations. Alternatively, a finding that
Congress did intend to “preempt” state law
would require us to consider once again the
question of Congress’ constitutional power to
do so. In short, the solution proffered by the
Separate Statement would either impose a
drastic set of constraints on the Marshals Ser-

- vice or would simply postpone consideration of
the difficuit constitutiona! questions that lie at
the core of this case.



. |

FRANZ v. UNITED STATES 1433
Clte a3 712 F2d 1428 (1983)

s

1432 712 FEDERAL REPORTER, 2d SERIES

warrantless “wiretapping” by the police, f.
Katz v. United States, 389 U.S. 347, 353, 88
S.Ct 507, 512, 19 LLEd.2d 576 (1967). In
short, neither the absence of a strong tradi-
tion of respect nor a “prophecy” of the
development of such a tradition was relied
upon in the majority opinion to “create” a
constitutional right; rather, the absence of
the tradition, linked as it is to a social
structure different from the present, was
not allowed to defest the right.

Second, it is difficult to take seriously the
suggestion in the Separate Statement that
severance of the bond between a minor
child and his or her parent is constitutional-
ly indistinguishable (under the terms of the
majority's analysis) from severance of the
bond between an adult draftee and his (or
her) parent. When children grow up, their
dependence on their parents for guidance,
socialization, and support gradually dimin-
ishes, At the same time, the strength and
importance of the emotional bonds between
them and their parents usually decrease.
Concededly, the bond between a parent and
child when the child is an adult usually
bears some resemblance to the same bond
when the child was a minor. But, as a long
line of Supreme Court cases attests, see 707
F.2d at 595 & nn. 53-57, the differences
between the two stages of the relationship
are sufficiently marked to warrant sharply
different constitutional treatment.

Finally, the claim made in the Separate
Statement that the result of our decision
will be to “federalize{ ]" the “entire body of
state domestic relstions law"” surely is a
false alarm. Supreme Court decisions have
long established that, when regulating the
relations between parents and children,
states must abide by certain minimal consti-
tutional requirements—both substantive
and procedural. See Santosky v. Kramer,
455 U.8. 745, 753, 102 S.Ct. 1388, 1394, 71
L.Ed.2d 599 (1982); Quilloin v. Walcott, 434
U.S. 246, 255, 98 S.Ct. 549, 554, 54 L.LEd.2d
511 (1978) (dicta); Smith v. Organization of
Foster Families, 431 U.S. 816, 842, 97 S.Ct.
4. The suggestion’ that a requirement that

government demonstrate a good reason before
severing the bond between a child and his non-

2094, 2108, 53 L.Ed2d 14 (1977) (dicta);
Stanley v. Illinois, 405 U.S. 645, 661-52, 92
S.Ct. 1208, 1212-13, 31 L.LEd.2d 551 (1972);
Prince v. Massachusetts, 321 U.S. 158, 166,
64 S.Ct. 438, 442, 88 L.Ed. 645 (1944) (dicta);
Pierce v. Society of Sisters, 268 U.S. 510,
53435, 45 S.Ct. 571, 573-74, 69 L.Ed. 1070
(1925); Meyer v. Nebraska, 262 U.S. 890,
399, 48 S.Ct.-625, 626, 67 L.Ed. 1042 (1923).
The opipion for the court in this case, limit-
ed as it is to situations in which government
officials permanently sever “all ties be-
tween a non-custodial parent and his chil-
dren without their participation or con-
sent,” 707 F.2d at 602, will not significantly

tighten the constraints within which the

states must operate.$

III

The Separate Statement, finally, takes
issue with the brief discussion in the con-
cluding section of the majority opinion re-
garding the relevance of procedural- due
process doctrine to this case. With a bit of
hyperbole, the Separate Statement suggests
that the majority opinion is “wholly inade-
quate to meet the majority’s own concerns,
much less to deal with other serious prob-
lems.”

The bulk of the comments made in the
Separate Statement are founded on one or
more of three serious misinterpretations of
the majority opinion. First, the Separate
Statement presumes that the opinion for
the court “prescribes” a set of procedures
for future use in situations resembling this
case. The opinion for the court does noth-
ing of the kind. 1t holds simply that the
appellants have not been accorded the pro-
cedural protections required by the Consti-
tution and then goes on to identify “some of
the major considerations that must be tak-
en into account when designing a system
for dealing with cases of this sort” 707
F.2d at 608. The majority opinion disavows
any intent (as the Separate Statement puts
it) to “take the lead in devising the neces-
sary procedures.” The proposals made in

custodial parent will “undermine the institution

of the intact marriage” is sufficiently ludicrous
as to merit no rebuttal,

the majority opinion are deliberately styled
“suggestions” to “a body with greater
knowledge than we possess of the ways in
which the Witness Protection Program does
or might operate.” 707 F.2d at 608. To
characterize the majority’s analysis as the
formulation of a rigid set of procedures,
with which the Marshals Service henceforth
must comply, is wholly without justifica-
tion.

Second, the Separate Statement conve-
niently ignores one of the suggestions that
the opinion for the court does make. The
majority ventures a guess that an “infor-
mal” procedure would be likely to work best
in this peculiar context. 707 F.2d at 609.
To read the Separate Statement, one would
think that the majority opinior mandates a
full-blown judicial prqceeding. The Sepa-
rate Statement expends considerable effort
in demonstrating that such a procedure
would likely be both unworkable and un-
helpful—effort that, insofar as it is de-
signed to topple a portion of the opinion for
the court, is entirely wasted.

Finally, the suggestion in the Separate
Statement that the opinion for the court
would require proof, in each instance, that
‘“the testimony of [the] informant is essen-
tial to the prosecution of an important lead-
er of organized crime and that the interests
of [the] noncustodial parent and members
of the informant's household cannot be ac-
commodated without risking human life” is
folderol. The quoted language is taken
from the section of the majority opinion
that discusses (without resolving the ques-
tion) whether, in a situation in which the
Marshals Service could not arrange secret
meetings and in which induction of a wit-
ness and his household would entail, conse-
quently, permanent severance of the bond
between a non-custodial parent and his off-
spring, the strongest governmental objec-
tive imaginable would be sufficient to justi-
fy abrogation of the parent’s and children’s
rights. 707 F.2d at 607. Never is it sug-
gested that, in every case in which a wit-
ness and his household were accepted into
the program, the government would in the
future be required to demonstrate the ex-
istence of the conditions described above.

The opinion for the court ventures no ruling
on the issue of what precisely would have to
be proved in each case. The refusal to do
so was deliberate; as the majority pointed
out (and as the Separate Statement appears
to agree), we simply lack sufficient evi-
dence at this juncture to make judgments
of this sort.

In many respects, the discussion in the
last section of the Separate Statement is
highly unfortunate. Some of the comments
in the Separate Statement, regarding the
practicability of various procedural options,
are both insightful and perfectly consistent
with views espoused in the majority opin-
ion. Sadly, however, these comments are
often obscured by overstatements and mis-
statements. For example, the Separate
Statement confidently asserts that non-cus-
todial parents whose former spouses become
affiliated with members of organized crime
are more likely than average non-custodial
parents to be themselves affiliated with
organized crime. There is no reason for
making such an assamption, and the Sepa-
rate Statement certainly offers none.

Similarly, when the Separate Statement
finds inconvenient the assertions by the
Marshals Service that it is capable of ar-
ranging secret meetings between children
in the Program and their non-custodial par-
ents, it simply refuses to accept them. This
cavalier repudiation of statements made by
(a) the defendants in their brief, (b) the
defendants’ counsel at oral argument, and
(c) the Director of the Marshals Service and
the Chief of the Witness Security Division
in hearings before a Senate Subcommittee,
insisting not only thst they are capable of
arranging such meetings but that they have
done 50 in the past, see 707 F.2d at 590 & n.
28 (and Hearings cited therein), makes it
extremely difficult to engage in 2 legiti-
mate discussion of the issues.

CoxNcCLUSION

The Separate Statement is no doubt cor-
rect in observing that the factual basis of
this case has not been fully developed. A
host of questions will have to be explored
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before the case is concluded. At this point,
however, we are obliged only to decide the
issues presented on this appeal. The Dis-
trict Court, 526 F.Supp. 126, dismissed the
suit for failure to state a claim on which
relief can be granted. We have been asked
whether, on the facts as alleged in the
complaint, that ruling was correct. Neither
impatience with the “legal and factual
mess” out of which the dispute arises nor
uneasiness at the prospect of dealing with
the ungainly constitutional doctrines impli-
cated by the case relieves us of our duty to
answer the question presented. For the
reasons atated in the opinion for the court,
we have enough information to determine
whether the appellants have stated a claim,
and we conclude that they have.

BORK, Circuit Judge, concurring in part
and dissenting in part: .

I agree that the judgment must be re-
versed. The complaint states a claim for
relief and should not have been dismissed.
1 can, however, agree to very little else in
the majority opinion. The majority has
passed by the threshold legal issue in this
case in order to create a new constitutional
right and invent a new. procedure to protect
it. The result is not a happy one. The
right is dubiously grounded and the proce-
dure protects very little. In my view of
this case, we are a long way from having to
deal with the issues the majority reaches
for.

I

The Organized Crime Control Act of 1970
created the Witness Protection Program.
Under the program, the testimony of wit-
nesses againat participants in organized
erime is obtained by the promise of reloca-
tion to protect witnesses and their families
from reprisal. Complete secrecy concerning
the whereabouts and new identities of the
relocated persons is essential. So far as
appears, neither Congress nor the Execu-
tive foresaw or grappled with the problems
created when relocation sunders family ties
and breaches rights created by state law.
Such cases have begun to surface, This

may be one. William Franz, who brings
this action on behalf of his children and
himself, married Catherine Mary Franz.
The couple had three children but later
separated and, still later, divorced. Cather-
ine, who had custody of the children, began
to live with, and may have married, Charles
Allen. Allen, apparently a contract killer
for organized crime figures, agreed to testi-
fy in a federal criminal trial if he, Cather-
ine, and the three children were admitted to
the Witness Protection Program. The
government met Allen’s condition, and Wil-
liam Franz has been umable to find his
children since. Through this litigation, he
seeks to vindicate the right to visit them.

The legal and factual background against
which this action must be judged is less
than clear. This case has gone forward on
the assumption that in February, 1974, af-
ter the separation but before the divorce, a
Pennsylvania court gave William visitation
rights with respect to the children and gave
Catherine custody, if she did not already
have it. It is suggested in this court, bow-
ever, that William may not have been
awarded visitation rights, and no record of
a visitation order has been found. We do
not know whether, if there was no visita-
tion order, William would nevertheless have
visitation rights under Pennsylvania law,
assuming that law to be controlling. We do
not know what defenses Pennsylvania law
provides Catherine in an action brought by
William to enforce his visitation rights.
Nor do we know whether persons (such as
the defendants here) violats state law when
they assist the custodial parent in defeating
the visitation rights of the other parent.
See generaily- Novinson, Post-Divorce Visi-
tation: Untying the Trigngular Knot, 1983
U.NLLRev. 121; Campbell, The Tort of
Custodial Interference—Toward & More
Complete Remedy to Parental Kidnappings,
1983 U.IILL. Rev. 229, 247-56. In fact, giv-
en the ahsence of any decree, we are not
even certain that Catherine had legal custo-
dy of the children. Moreover, the legisla-
tive history of the Witness Protection Pro-
gram has been so little explored that we do
not know whether Congress ever considered
the problem of state rights of visitation,
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and we most certainly have no inkling what
impact giving effect to such rights would
have on the federal interest in the success-
ful operation of the program. If I am right
that answers to these questions are crucial,
the short of the matter is that we know
almost nothing that we need to know to
decide the merits of this case. The case
should be remanded so that the district
court can determine the answers and pro-
ceed accordingly.

1L

Assuming that William Franz and his
children have a right under state law to see
one another, there is no doubt that that
right has been destroyed by Catherine
Franz with the assistance of officers of the
United States purporting to act under the
authority of a statute df the United States.
If Pennsylvania law recognizes a tort of
interference with visitation rights, or pro-
vides some other remedy to William, the
question in this case is then simply whether
the Organized Crime Control Act shields
the United States and the defendant offi-
cers of the United States from liability. As
the record now stands, 1 think the Act
probably does not. But I stress that fur-
ther development of the legislative history
and of the effect enforcing visitation rights
would have upon the Witness Protection
Program might change my mind.

Congress, in creating the Witness Protec-
tion Program, apparently did not consider
whether the federal interest in combatting
organized crime required it to displace the

. interest of the states in regulating family

relations. We have been shown no direct
evidence of any congressional intent to oust
state laws in the area. This is not an end to
the matter, however, for it is well-estab-
lished that federal legislation may oust
state law where evidence of such an intent,
real or presumed, may be garnered indirect-
ly—from, for example, the pervasiveness of
the scheme of federal regulations, the domi-
nance of the federal interest, or the incon-
sistency of state law with the federal law.

See generally Note, The Preemption Doc- .

trine: Shifting Perspectives on Federalism

and the Burger Court, 75 Colum.L.Rev. 623
(1975). . _

It is relevant to this determination that
the state laws here in question regulate
family relations, a subject that lies at the
core of the police powers of the states. As
the Supreme Court observed in Sosna v.
Towa, 419 U.S. 393, 404, 95 S.Ct. 553, 559, 42
L.Ed.2d 532 (1975), the field of domestic
relations “has long been regarded as a vir-
tually exclusive province of the States.”
Congress has evidenced a similar under-
standing of the allocation of powers be-
tween the nation and the states by general-
ly avoiding direct interference with state
regulation of family relationships. So
strong has this tradition been that it was
long simply a given that federal power
could not touch this area of life. Thus,
Justice Holmes regarded this as axiomatie
in an argument concerning the reach of the
commerce clause: “Commerce depends
upon population, but Congress could not, on
that ground, undertake to regulate mar-
riage and divorce.” Northern Securities Ca
v. United States, 193 U.S. 197, 402, 24 S.Ct
436, 468, 48 L.Ed. 679 (1904) (Holmes, J.,
dissenting). -

Today, the commerce power attaches to
effects on commerce that are no more di-
rect or substantial than those in Holmes’
hypothetical; yet it remains true that fami-
ly law continues o be regarded as almost
entirely a state matter. Whatever current
constitutional limits to federal power may
be, it is absolutely clear that federal pre-
emption in areas of family law must, at the
very least, meet stringent standards to suc-
ceed. ' In Hisquierdo v. Hisquierdo, 439 U.S.
572, 581, 99 S.Ct. 802, 808, 59 LEd2d 1
(1979), the Supreme Court stated:

Insofar as marriage is within temporal
control, the States lay on the guiding
hand. “The whole subject of the domes-
tic relations of husband and wife, parent
and child, belongs to the laws of the
States and not to the laws of the United
States.” In re Burrus, 136 U.S. 586, 593—
594 [10 S.Ct. 850, 852853, 34 L.Ed. 1500]
(1890). Federal courts repeatedly have
declined to assert jurisdiction over di-
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vorces that presented no federal question.
See, e.g., Ohio ex rel. Popovici v. Agier,
280 U.S. 379 (50 S.Ct. 154, T4 L.Ed. 489]
(1930). On the rare occasion when state
family law has come into conflict with a
federal statute, this Court has limited

review under the Supremacy Clause to a .

determination whether Congress has
“positively required by direct enactment”
that state law be pre-empted. Wetmore
v. Markoe, 196 U.S. 68, T7 {25 S.Ct. 172,
176, 49 L.Ed. 390) (1904). A mere conflict
in words is not sufficient. State family
and family-property law must do “major
damage” to “clear and substantial” feder-
al interests before the Supremacy Clause
will demand that state law be overridden.
United States v. Yazell, 382 U.S. 341, 352,
86 S.Ct. 500, 506, 15 L.Ed.2d 404 (1966).

The majority opinion brushes these con-
stitutional concerns aside with the remark,
“Assuming, arguendo, that the Attorney
General needed such authority to effect the
kind of incidental, de facto displacement of
state law at issue here, he possessed it.”
Maj. op., 707 F.2d at 586 n. 5. The authority
cited for this is section 501 of the federal
statute. Pub.L. No. 91-452, § 501, 84 Stat.
922, 933 (1970) (codified at 18 U.S.C. prec. §
3481 (1976)). It will not do to shrug off the
most fundamental precepts of federalism so
casually. Thedisplacement of state law may
be incidental to a federal program, but that
does not enhance an inference of preemp-
tion; indeed, it weakens the inference that
it was Congress’ purpose to preempt state
laws. See Hines v. Davidowitz, 312 U.S. 52,
70, 61 S.Ct. 399, 406, 85 L.Ed. 581 (1341);
Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230, 67 S.Ct. 1146, 1152, 91 L.Ed. 1447
{1947). Preemption is more likely to be
inferred where the displacement of state
law is of central rather than peripheral
importance. Nor is it clear why the nullifi-
cation of law is de facto rather than de
jure, much less why such a characterization
makes the nullification constitutionally less
suspect. The truth is that a federal officer
needs authority to set at naught the legal
commands of a state government, and no
such authority is explicit in section 501.
That provision states:

Sec. 501. The Attorney General of the
United States is authorized to provide for
the security of Government witnesses, po-
tential Government witnesses, and the
families of Government witnesses and po-
tential witnesses in legal proceedings
against any person alleged to have partic-
ipated in an organized criminal aetivity.

That is authority to run the program to
protect witnesses. It cannot be taken as
the authority to override state family law
that Hisquierdo requires. The statute prob-
ably does not even create a “mere conflict
in words.” Most certainly section 501's text
does not justify a conclusion that “Congress
has ‘positively required by direct enact-
ment’ that state law be preempted.” It is
possible that state visitation rights would
“do ‘major damage’ to ‘clear and substan-
tial’ federa) interests,” but the government
has not urged that in this court and we
have no way of knowing. If preemption is
to be found, the government should give us
the factual basis upon which to rest such a
conclusion.

It appears, so far as we are informed,
that Congress has not addressed the extent
to which, if at all, it wishes to oust state
domestic relations law for the greater effi-
ciency of the Witness Protection Program,
or considered what accommodations might
be possible between the interests thus
brought into conflict Under these circum-
stances, we should not infer an intent to
preempt that may be entirely fictitious.

The district court relied upon Leonhard v.
United States, 633 F.2d 599 (24 Cir.1980),
cert. denied, 451 U.S. 908, 101 S.Ct. 1975, 68
L.Ed.2d 295 (1981), in dismissing William
Franz's complaint. Though the father
there was in a position like William's here
(seeking to vindicate both his own and his
children’s rights) and had state court de-
crees awarding visitation and then custody,
he relied solely, and unsuccessfully, on the
due process clause of the fifth amendment.
My analysis at this stage of the case rests
entirely upon a tentative conclusion that
rights assumed to have been given by state
law have not been extinguished by Con-
gress. That issue was not present in Leon-
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hard and that decision does not, therefore,
justify dismissing the complaint here.

The correct resolution of the issues here
is to remand the case for a determination of
the state legal rights involved. The district
court should determine whether William
Franz has a state law right to visit his
children, whether state law provides a rem-
edy against third parties (here federal offi-
cers) who assist in the frustration of that
right, whether there are defenses available
to those who oppose visitation, defenses
such as, perhaps, the safety of the children
or the safety of their mother and stepfa-
ther. Doubtless, other issues may be
presented for legal and factual determina-
tion. For example, plaintiffs pleaded a
claim under the Administrative Procedure
Act, 5 US.C. § 706 (1976), which has not
been addressed. Because this appeal has
somewhat refocussed the issues, had my
view prevailed the government would also
have been given the opportunity to estab-
lish preemption.

It would be premature to specify the
details of possible remedies until we know
more of the legal and factual terrain on
which any remedy must operate. This is
particularly true in light of the difficulties
and complications discussed in Section III
of this opinion.

It would be inappropriate to speculate
now about the constitutionality of the nulli-
fication of state visitation law should fur-
ther evidence require a finding of attempt-
ed preemption by the Witness Protection
Program or, assuming an attempt to pre-
empt is not inferred, if some presently un-
predictable congressional response occurs.

"Should Congress desire to override some

aspects of state domestic relations law in
the interests of the program, it will be time
enough to decide if there are limits to fed-
eral power in this area.

1L
Because the majority opinion takes an
altogether different tack from mine and
creates new law, it is necessary that I state
the reasons why I do not join my colleagues.
These reasons have to do with my breth-

ren’s unduly expansive discussion of state
action, their suggestion that a congressional
factual determination may be wrong, the
infirmities of their substantive due process
analysis, and the difficulties, amounting to-
impossibilities, with the procedures they
find necessary to protect the right they
create.

A.

In the view ] take of this case, there ia no
need to ask whether “state action” exists.
The majority, because it assumes that the
Witness Protection Program makes irrele-
vant William's rights under state law, must
find action by the United States before it
can proceed to construct a constitutional
right. That there is state action here seems
indisputable. Officers of the United States,
acting under color of federal law, have re-
moved William’s children from their prior
residence to a place where William cannot
find them, have provided Catherine with
the means to keep the children’'s where-
abouts secret, and continue to frustrate
William's efforts to locate his children. All
this is done in furtherance of a federal
program, since, if William could find his
children, the protected witness might be
less safe and potential witnesses in the fu-
ture might be unwilling to testify because
of the diminished protection the program
affords. William’s injury, therefore, flows
directly from deliberate governmental deci-
sions and actions that inflict the injury for
governmental purposes. There seems no
guestion in these circumstances that the
complained of injury can be “fairly attrib-
utable to the state” See Lugar v. Ed-
mondson 0Oil Co., 457 U.S. 922, 102 S.Ct.
2744, 73 L.Ed.2d 482 (1982). Compare Ren-
dell-Baker v. Kohn, 457 U.S. 830, 102
S.Ct. 2764, T3 L. Ed.2d 418 (1982).

So plain is that conclusion that there is no
need for the proliferation of theories of
state action, some with no definable limits
to them, in the majority opinion. These
theories are unnecessary to decide this case
and some of them appear to have worri-
some ramifications. I regret that the ma-
jority has gone out of its way to endorse
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them because the expansion of amorphous
state action theories results in constitution-
alizing more and more aspects of life, there-
by increasingly substituting rule by judges
for rule by other institutions and by private
individuals.

B.

It is not to be doubted by an inferior
court that substantive due process is part of
our constitutional law. The Supreme Court
has made it so, and that must be enough for
us. Though the doctrine fell into general
disrepute after decisions such as Aligeyer v.
Louisiana, 165 U.S. 578, 17 S.Ct. 421, 41
L.Ed. (1897), and Lochner v. New York, 198
U.S. 45, 25 S.Ct. 539, 49 L.Ed. 937 (1905), it
was revived by the Court, with a decidedly
different content, in decisions such as Gris-
wold v. Connecticut, 381 U.S. 479, 85 S.Ct.
1678, 14 L.Ed.2d 510 (1965), and Roe v.
Wade, 410 U.S, 113, 93 S.Ct. 705, 35 L.Ed.2d
147 (1973). The majority is quite correct in
saying that the Court has fashioned both a
substantive and procedural constitutional
law of family relations in cases such as
Quilloin v. Walcott, 434 U.S. 246, 98 S.Ct.
549, 54 L.Ed.2d 511 (1978). See also Hafen,
The Constitutional Status of Marriage, Kin-
ship, and Sexual Privacy—Balancing the
Individual and Social Interests, 81 Mich.L.
Rev. 463 (1983).

To recognize this is one thing; to go
further than the Supreme Court ever has
and create for a non-custodial parent a new
substantive right to visit his or her children
is quite another. The majority emphasizes
that the infringement alleged is not merely
a curtailment or disruption of the parent-
child relation but its permanent termina-
tion. The constitutional right is to continue
visits in order to avoid that termination. I
cannot agree that the Constitution of its
own force establishes any such right for a
non-custodial parent. .

It is always somewhat difficult to eriti-
cize substantive due process decisions with
any degree of rigor precisely because they
proceed, necessarily, by rather amorphous
generalizations concerning such matters as
tradition, the desirability of cultural hetero-

geneity, and the like. There is much discus-
sion of that sort in the majority opinion
here. I do not disagree with many of the
general sentiments expressed, but that does
not mean those sentiments add up to a
constitutional right.

As ill-defined as the mode of reasoning
appropriate to substantive due process is,
there are, or ought to be, limits to what a
court can accomplish with that type of ar-
gument. Since the Constitution itself pro-
vides neither textual nor structural guid-
ance to judges embarked upon this chartless
sea, it behooves us to be cautious rather
than venturesome. [ think the majority is
unduly bold in what it does here. The
Supreme Court has established procedural
constitutional protections for various rela-
tionships within the family. The Court has
never enunciated a substantive right to so
tenuous a relationship as visitation by a
non-custodial parent. The reason for pro-
tecting the family and the institution of
marriage is not merely that they are funda-
mental to our society but that our entire
tradition is to encourage, support, and re-
spect them. See, eg, Wisconsin v, Yoder,
406 U.S. 205, 232-33, 92 5.Ct. 1626, 154142,
82 L.Ed.2d 15 (1972), and Bellotti v. Baird,
443 U S. 622, 638-39, 99 S.Ct. 3035, 304546,
61 L.Ed.2d 797 (1979) (plurality opinion).
See generally Hafen, supra, 81 Mich.L.Rev.
463, That cannot be said of broken homes
and dissolved marriages. In fact, to throw
substantive and not simply procedural con-
stitutional protections around dissolved
families will likely have a tendency further
to undermine the institution of the intact
marriage and may thus partially contradict
the rationale for what the Supreme Court
has been doing in this area.

Indeed, the majority takes the usual ar-
gument for creating fundamental rights
and runs it backwards. Fundamental
rights are usually grounded in the existence
of a tradition of respect for the cultural
institution in question. The majority notes
that there is no comparable tradition of
respect for the bond between a child and his
non-custodial parent. Maj. op. at 600.
That would seem a considerable difficuity
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for fundamental rights analysis. But the
majority turns the difficulty lo advantage
by prophesying a continuing trend toward
divorce and hence the increased social im-
portance of the “broken” family. This, the
majority declares, is sufficient to permit
ignoring the absence of a strong tradition
with respect to non-custodial parents. In
effect, the majority has created a funda-
mental right or interest by predicting a
tradition that will spring to life in the fu-
ture. Courts have enough trouble identify-
ing and deriving specific meaning from tra-
ditions that are rea! and have been with us
for centuries past without imagining tradi-
tions that have yet to exist. -
The argument of the majority opinion
also rests heavily upon the importanee of
the emotional bond between the non-custo-
dial parent and the child. No doubt there is
usually such a bond and the termination of
the relation between the parent and the
child will cause considerable distress. It
would be well, however, if there were some
additional analysis indicating how this form
of emotional distress differs from others
that the majority does not, I assume, wish
to make the foundation for additional fun-
damental rights. Suppose, for example,
that a mother brought suit protesting her
son’s induction into a dangerous branch of
the armed services. In such a case, there

would be at least a temporary and quite -

poasibly a permanent severance of the rela-
tion. Moreover, there would be in that
case, as there is not in this, a strong tradi-
tion of respect for the relationship. And,
gince the majority mentions the promotion
of cultural heterogeneity as a factor to be
promoted, it may be noted that the armed
gservices tend to foster cultural homogenei-
ty. Though the majority emphasizes the
narrowness of its reasoning, see, e.g., maj.
op. at 602, it does so merely by assertion;
it does not identify any limiting principles
that would prevent its reasoning from be-
ing applied to situations like the one just
described. The majority's reasoning, in
short, lacks rigor and, on its own terms,
could produce quite surprising results.

The decisive argument against judicial
creation of a substantive constitutional

right of a non-custodial parent to visit his
or her children is that it is likely to make
many state law denials of a right of visita-
tion, or of custody, subject to federal consti-
tutional challenge—a challenge based not
upon the need for adequate procedures but
upon some federal substantive standard.
The majority states that its principle is
Yimited to cases of permanent severance of
the relation between parent and child, but
it is doubtful that the underlying rationale
permits the principle so to be confined.
The rationale is the protection of the emo-
tional bond between parent and child. A
temporary severance of significant length is
likely in many cases to destroy the emotion-
al bond. Thus, on the majority's rationale,
a denial of visitation rights or of custodial
rights, if it lasted a significant period of
time, should fall within their principle of
constitutional protection. Once this sub-
stantive right is in place, a state will have
to muster a “compelling need” whenever it
wishes significantly to deny visitation
rights or custody to one parent. The major
component of the necessary showing would
be, one assumes, the “best interests of the
child.” Such determinations would be sub-
ject to constitutional challenges in federal
courts and so we would come to have a
constitutional law of what constitutes the
best interests of the child. This entire body
of state domestic relations law would be
federalized. It would be difficult to imag-
ine a subject less appropriate for comstitu-
tional law and the federal judiciary.

C.

Also troubling is the majority's willing-
ness to enter upon the topic of the propensi-
ty of organized crime leaders to eliminate
potential witnesses and to retaliate against
those who have already testified. Although
the majority states that it declines to specu-
late because of the paucity of relevant evi-
dence in the record and the inconclusiveness
of data available from other sources, it does
conclude that the matter is in sufficient
doubt that “the assessment of the relative
strength of the government’s interest and
the parent’s and children’s rights will be a
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difficult task for the body that must ulti-
mately undertake it.” Maj. op. at 606.
This clearly indicates that some undefined
“body”" may decide that the evidence of
organized crime’s propensity to kill poten-
tial and actual witnesses is too weak to
justify ending the newly constitutionalized
visitation rights of a non-custodial parent.
If that “body” is Congress, I have no prob-
lem with the suggestion. But, since the

- observation is made in connection with a

discussion of the compelling interest that
must be shown to overcome a “fundamental
liberty interest,” it appears that the majori-
ty is suggesting that a court or some other
arbiter may decide that Congress has insuf-
ficient evidence about organized crime to
make the choice. If so, the suggestion is
extraordinary. Congress has already decid-
ed that persons engaged in organized crime
kill witnesses. That is an entirely reasona-
ble judgment and it is conclusive upon us
and upon any other tribunal that may be-
come involved in this area.

D.

The majority’s reasoning is weakest when
it prescribes a hearing “to work out some
accommodation of the rights of the children
and the parent left behind." Maj. op. at
609. [Initially, 1 wish to show that this
“hearing” cannot accomplish the results the
majority intends and is wholly inadequate
to the grave issues the majority says must
be reconciled. But I do not rest upon that
point, since it would be possible to devise a
better hearing, though that, too, would face
difficulties so grave that an appellate court,
working with a record as devoid of informa-
tion as the one we have here, ought not to

take the lead in devising the necessary pro- -

cedures. That task should, at least in the
first instance, be undertaken by Congress or
the Executive. With the record made, the
problems and possible solutions explicated,
judicial review could apply constitutional

1. It should be noted that the majority has,
without explanation, imposed three major addi-
tional limits on a statute that itself requires
only that the person be a witness or potential
witness in “legal proceedings against any per-
son alleged to have participated in an organized

values to a real rather than a hypothetical
set of procedures.

The hearing the majority has devised is
to be held within the three-day period be-
tween a decision to admit an informant to
the Witness Protection Program and the

execution of that decision by the Marshals

Service. It is to be secret, because secrecy
is essential to the safety of everyone in-
volved. It is to be informal and is to stress
“negotiation and accommodation” between
the custodial and non-custodial parents as
well, one assumes, as among these and the
informant, whose life is at stake, and the
children. 1t is also to determine whether,
in the particular case, the government has
shown that its compelling interest out-
weighs the constitutional right of the non-
custodial parent to visitations with the chil-
dren. We are told that the government is
to make a particularized showing of advan-
tage in the specific case, maj. op. at 606,
which seems to mean a showing that “the
testimony of an informant is essential to
the prosecution of an important leader of
organized crime and that the interests of a
non-custodial parent and members of the
informant’s household cannot be accommo-
dated without risking human life.” Maj.
op. at 605 (emphasis in original).! This
means the government will have to lay out
its case against the organized crime leader
and show both the figure’s importance and
the necessity of the informant's testimony.
It will also have to show the absence of any
effective alternative that is less restrictive
of visitation rights. The majority concedes
that judicial review of the decision made
will be virtually impossible. In short, the
hearing is to be hasty, secret, informal, and
unreviewable, but nonetheless charged with
the determination of what the majority
conceives to be the most fundamental hu-
man rights. It does not sound promising.

Some problems are created because the
majority has confined its prescribed hearing

criminal activity.” The statute does not re-
quire that the witness' testimony be “essen-
tial,” that the legal proceeding be a *“criminal
prosecution,” or that the proceeding be against
an “Important leader” of organized crime,
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to the three-day period between the deci-
gion to admit the witness to the program
and the execution of that decision by the
Marshals Service. This hearing apparently
will consist of two proceedings that, be-
cause of the time constraint, will often have
to go forward simultaneously. One will be
the attempt to negotiate a compromise se-
cure enough to guarantee the relocating
family's safety and open enough to allow
the non-relocating parent a good chance of
maintaining his bonds with his children. As
1 will discuss below, the relocating family is
likely to think, with some justification, that
any visitation rights, certainly any rights to
visit frequently enough to sustain the emo-
tional bond that the majority seeks to pro-
tect, will be unacceptably dangerous. The
non-custodial parent, on the other hand, is
likely to insist on the mgximum amount of
visitation, or at least the amount he could
get, or has already gotten, from a divorce
court. Nor is that parent likely to agree to
fly to a series of changing locations around
the country in order to enhance security.
If the emotional bond is the crux of the
matter, he will want the children brought

- to his home so that the visit can take place

in an atmosphere conducive to the mainte-
nance of that bond. Aside from the objec-
tive differences in the parties’ real inter-
ests, it must be remembered that the sepa-
rated parents are unlikely to be friends
eager to accommodate one another and that
the subject matter of this meeting will be
emotionally highly divisive. If that were
not enough to preclude compromise, the
non-custodial parent will simultaneously be
engaged in an adversarial proceeding with
the government, a proceeding in which the
relocating family will be ranged on the
government’s side. The prospects for
agreement would be dim at best, but they
are made worse by the setting and the time
constraints on the proceedings.

Some of this could be cured. There is no
reason to accept as unalterable the present
administrative practices of the Marshals
Service. If the hearing were placed in an
absolutely secure setting, such as a military
base, the non-custodial parent could be giv-
en adequate notice and the hearing itself

could take as long as required. But even
then the hearing would be unlikely to pro-
duce the conciliation that the majority
hopes will make the problem go away.
Moreover, though the difficulties of the ad-
versarial process would be mitigated by ad-
vance notice and a lengthier hearing, they
would remain substantial and perhaps fatal
to the purposes the majority hopes to serve.
Supposedly, the non-custodial parent is to
be given the opportunity to challenge the
government’s showing that some third per-
son not present is a leader of organized
crime and that he can be convicted only if
the informant testifies. The government
can hardly be expected to make public its
case against the leader of organized crime
in advance of his prosecution and to explain
what the witness will testify to and why a
conviction is impossible without that testi-
mony. Every hearing of the sort mandated
would impose a significant risk that all of
that information would become public.

On the other side, the non-custodial par-
ent, even assisted by able ccunsel, would
have an enormously difficuit task in meet-
ing the government’s case. Presumably, he
will have no way of showing that the ab-
sent person is not a leader of organized
crime. He will have no way of rebutting a
showing that the witness’ testimony is es-
sential. To do these things, the non-custo-
dial parent would have to engage in exten-
sive prehearing discovery into the workings
of organized crime and would have to be
able to summon his own witnesses and
cross-examine the government’s witnesses.
These are rights he can bardly be accorded
and would not have the resources to pursue
in any event. The non-custodial parent is
placed in a position of having to conduct a
defense of the absent person the govern-
ment wishes to prosecute to show his unim-
portance as well as a prosecution to show
the witness is unnecessary. This is all high-
ly unrealistic. The government’s showing
of a compelling interest will usually go vir-
tually uncontested. That will be true re-
gardless of the amount of notice given or
the length of the hearing. Without the
right to discovery, without the right to
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summon witnesses, without the right to ef-
fective cross-examination, without anything
we believe the ordinary litigant absolutely
requires, the non-custodial parent, even
with the ablest counsel, will usually be help-
less. His only contribution will be to lend
legitimacy to the process by his presence.

There are many things we are not told
about the hearing the majority requires—
the official, if any, who is to preside, the
need for counsel, the standard of proof the
government must meet, the ievel of inquiry
into the non-custodial parent's fitness and
trustworthiness, and the rules of procedure
that will govern. The one thing we may be
sure of is that the hearing will not be
adequate to make a fair and accurate as-
sessment of the issues the majority would
entrust to it.

The problem is greater than this, how-
ever. [t may be that the issues necessarily
involved in the situation we are confronting
simply do not lend themselves to judicializa-
tion or to a solution that satisfactorily bal-
ances the interests necessarily in conflict. [
will try to suggest the problems that may
lead to that conclusion, though I do so very
tentatively because I know much too little
to make any confident statements about
this subject.

The focus of any hearing, as the majority
notes, must be whether the non-custodial
parent's visitation rights are to be terminat-
ed or given effect through meetings ar-
ranged by the Marshals Service. The pri-
mary issue will be the safety with which
such meetings can be arranged. Counsel
for the government has stated to us that
the Marshals Service can arrange such
. meetings safely. I am unwilling to give
dispositive weight to that concession with-
out greater consideration of the practicali-
ties than is possible on the record before us.
For one thing, I am not sure that, with
respect to people already in the program,
we should accept the statement of the Mar-
shals Service as conclusive if the people
whose lives are at stake disagree. We do
not know why Catherine has refused to
allow visits to be arranged. Beyond that,
and taking into account other cases as well

as this one, there seems to me good reason
to be skeptical about the Service's state-
ment that it can conduct adequate visita-
tions safely.

It is reasonable to believe that leaders of
organized crime will be assiduous in their
efforts to find witnesses hidden by the Wit-

" ness Protection Program. Aside from ordi-

nary motives of vengeance, leaders of or-
ganized crime surely have a strong and
continuing “business incentive” to kill for-
mer witnesses or members of their families
even years after the testimony has been
given. The success of such reprisals would
demonstrate to potential future informers
that the Witness Protection Program is not
a safe harbor for turncoats.

Where safety from the vengeance of or-
ganized crime is the issue, as it must be Iif
the federal interest is to be served, a central
concern must be the character and trust-
worthiness of the non-custodial parent
The hearing officer must of course deter-
mine whether the non-custodial parent is
motivated—perhaps because of vindictive-
ness or perhaps because he is assisting lead-
ers of organized crime—by a desire to make
the location of the informant known. That
motivation is by no means impossible, One
district court has found in a case like this
that a parent’s effort to find her children
was a “vehicle of intended homicide.” Ruf-
falo v. Civiletti, 565 F.Supp. 34 (W.D.Mo.
1983). Non-cusiodial parents whose es-
tranged spouses take up with organized
crime figures are more likely than a ran-
dom sample of all non-custodial parents
themselves to have some connection or ac-
quaintance with organized crime. The
hearing officer will often have grave diffi-
culty in estimating the real motivations of
non-custodial parents.

But the problems are grave even when
the non-custodial parent’s motives are en-
tirely pure, as usually they will be. If the
parent should learn or allow himself to
learn the location of his former wife from
the children, he may be subject to bribery,
coercion, or other pressure from criminals
bent on reprisal. He may inadvertently let
slip that location or the fact that he knows
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it. Making reliable judgments about a per-
son’s ability to avoid learning what he
should not know and to maintain silence
about what he knows is obviously an almost
impossible task. If the arbiter, whoever he
or she may be, makes a mistake about the
character or motives of the non-custodial
parent and grants visitation rights that
should have been withheld, the results may
well be the deaths of the relocated family
members.

Problems of a different sort may be
imagined. As noted, a non-custedial parent
who is truly” interested in maintaining an
emotional bond to his children will require
frequent visits and will want them at his
home, not a hotel in some distant city-or a
room at some airport. Thus, to take a
plausible hypothetical, the non-custodiai fa-
ther may seek and ‘be granted weekly or
monthly visits at his home. If these are to
continue for, say, ten years, the cost will be
enormous, though that is not my main
point. Instead, what must be recognized is
that 520 or 120 visits present an enormous
security problem. The Marshals Service
will have to make sure that the father does
not learn the location of the relocated fami-
ly, as he well might from small children, or,
if he should learn the lecation that he, too,
is guarded. The Service will also have to
ensure that, despite the frequency and
hence predictability of the visits, the chil-
dren are safe from kidnapping.

It may be that I have exaggerated the
dangers in the situation; it may also be
that | have underestimated them., The
point is that I do not know, and that no
judge on this court knows. We have at
present no basis for making any judgment.
I set out my doubts about the hearing pre-
scribed by the majority and their reliance
upon counsel’s assertion that visits can be
safely arranged simply because we are de-
ciding matters of enormous difficulty in the
abstract, without full knowledge of what
the problems are or what the government’s
range of solutions might be. Instead of
plunging ahead to devise a procedure that
has-little chance of being useful, we ought
to insist that those with the capacity to
gather the relevant information and to pro-

vide the resources for a solution address the
problem and do so expeditiously.

Iv.

This case presents issues of human rights
but it does so against a background that is,
to put it bluntly, a legal and factual mess.
The one thing I am sure of is that the
majority has reached issues that are not
ripe for resolution and prescribed a remedy
that is wholly inadequate to the gravity of
the majority’s concerns and that may prove
a disaster for both the individuals involved
and the Witness Protection Program. Had
the case been decided on the grounds I
urge, and had federal preemption of state
domestic relations law not been shown, the
situation would have been put squarely
where it belongs, in Congress. Congress
may well have overlooked the problem of
state custody and visitation rights in estab-
lishing the Witness Protection Program. If
50, Congress should decide whether it really
wants to preempt state law in this area and
whether it wants to provide procedures to
balance the rights of non-custodial parents
and the federal interest.

If preemption has occurred, so that state
rights of visitation are nullified, and if the
majority wishes to stand by its construction
of a new constitutional right of visitation,
the proper course would be to stop the
program until either Congress or the Exec-
utive had worked out better procedures,
ones more sensitive to the problem, than
they have constructed or can construct in
the abstract. Meanwhile, the district court
should have been instructed to take evi-
dence relating to the problems of a remedy
and devised visitation rights for William
Franz. If the new substantive constitution-
al right had not been constructed, William
would still have had a liberty interest re-
quiring due process, a right which, if he had
no state or federal substantive right, would
have been vindicated by a process designed
to determine whether the Attorney Gener-
al, through his delegate, had acted within
the ambit of the authority granted by Con-

gress.
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Instead, the majority, in a footnote, off-
handedly finds federal preemption of state
domestic relations laws, and does so without
heeding Supreme Court precedent; inno-
vates in creating a new fundamental right
out of a tradition that does not exist; casts

ORDERED, by this Court, that appellee’s
petition for rehearing is granted and this
Court’s judgment and opinion filed herein
on January 11, 1983 are hereby vacated, for
the reasons set forth in an opinion for the
Court filed this date.

doubt on the validity of Congress’ determi- .

nation that organized crime leaders kill wit-
nesses against them; limits the coverage of
the statute creating the Witness Protection
Program; and requires hearings, many of
whose major features are not described, and
which are, in any event, wholly inadequate
to meet the majority’s own concerns, much
less to deal with other serious problems.
Perhaps the Attorney General can figure
out what he may lawfully do next. I can-

John BRIGGS, et al, Appellants,
v.
Guy GOODWIN, et al.
No. 80-2269.

United States Court of Appeals,
District of Columbia Circuit.

July 8, 1988. i

Before GINSBURG, Circuit Judge, and
BAZELON and MacKINNON, Senior Cir-
cuit Judges. .

ORDER

PER CURIAM.

Upon consideration of the petition for
rehearing filed herein, and this Court hav-
ing entered a judgment on January 1},
1983, 698 F".2d 486, reversing the decision of
the United States District Court for the
District of Columbia for the reasons set
forth in an opinion for the Court filed that
same day, and this Court being of the view
that its earlier disposition should be set
aside, it is

John BRIGGS, et al., Appellants,
v.
Guy GOODWIN, et al.
No. 80-2269.

United States Court of Appeals,
District of Columbia Circuit.

July 8, 1983.

. A Bivens type action was brought
against a special prosecutor charging viola-
tions of the Sixth Amendment based on an
alleged misrepresentation that a witness
who had been summoned before a grand
jury was not a government informant. The
United States District Court for the District
of Columbia, 384 F.Supp. 1228, denied a
motion to dismiss. The Court of Appeals,
569 F.2d 10, affirmed. On remand, the
District Court, Aubrey E. Robinson, Jr.
Chief Judge, rendered summary judgment
for the United States attorney, and appesl
was taken. The Court of Appeals, 698 F.2d
486, reversed and remanded. Upon a ruling
of the Supreme Court, supplemental brief-
ing was ordered and a rehearing was grant-
ed. The Court of Appeals, Bazelon, Senior
Circuit Judge, held that a United States
attorney who allegedly gave false sworn
testimony before a district court during
grand jury proceedings enjoyed absolute
immunity as a witness.

Affirmed.

MacKinnon, Senior Circuit Judge, con-
curred and filed an opinion.

BRIGGS v. GOODWIN 1445
Clte as 712 F.24d 1444 (i983)

1. District and Prosecuting Attorneys
=10

United States attorney enjoyed abso-
lute immunity at time he allegedly know-
ingly gave false sworn testimony at hearing
on motion during grand jury proceedings,
despite plaintiff’s claim that false testimony
violated his Sixth Amendment rights. U.S.
C.A. Const.Amend. 6.

2. United States +=50

Rationale behind allowing police and
other government witnesses testifying in
their official capacity to have absolute im-
munity in civil suit for damages for alleged-
ly giving perjured testimony, that absence
of immunity would interfere with ability of
judicial proceedings to determine where
truth lies, applies with equal force whenev-
er witness testifies ip judicial proceeding
the function of which is to ascertain factual
information.

On Petition for Rehearing.

Rabert Boehm, Washington, D.C., Morton
Stavis, Hoboken, N.J., Cameron Cunning-
ham, East Palo Alto, Cal., Brady Coleman,
Austin, Tex., Jack Levine, and Philip J.
Hirschkop, Alexandria, Va., were on the
Supplemental Memorandum for appellants.

Robert F. Muse and Jacob A. Stein,
Washington, D.C., were on the Petition for
Rehearing and Supplemental Memorandum
for appellees.

Before GINSBURG, Circuit Judge, and
BAZELON and MacKINNON, Senior Cir-
cuit Judges.

Opinion for the Court filed by Senior
Circuit Judge BAZELON.

Opinion concurring in the judgment filed
by Senior Cirevit Judge MacKINNON.
BAZELON, Senior Circuit Judge:

The allegations in this case raise trou.
bling issues of law: Appellant Briggs alleg-
es that appellee Goodwin, a United States

1. — US. ——, 103 S.Ct. 1108, 75 L.Ed.2d 96

" (1983).

Attorney, knowingly gave false sworn testi-
mony before a district court, which resulted
in a violation of appellant’s constitutional
rights. Appellee asserts entitlement to ab-
solute immunity from civil liability arising .
from his testimony. This court rejected
that claim. Thereafter the Supreme Court
decided Briscoe v. LaHue' and we granted
rehearing to reconsider the issue in light of
that decision. Upon such reconsideration,
we are compelled to the conclusion that
Briscoe entitles appellee to absolute immu-
nity as a witness.

I

The factual background and procedural
history in this case have been fully detailed
in our earlier opinions, Briggs v. Goodwin,
698 F.2d 486 (D.C.Cir.1983) (“Briggs II");
Briggs v. Goodwin, 569 F.2d 10 (D.C.Cir.
1977), cert. denied, 437 U.S. 904, 98 SCt
3089, 57 L.Ed.2d 1133 (1978) (“Briggs I");
only a brief review is required here.

The case arises out of a grand jury pro-
ceeding in which several grand jury wit-
nesses, including appellant Briggs, were
represented by the same counsel? In re-
sponse to rumors that some of the grand
jury witnesses were government infor-
mants, the witnesses filed a motion in dis-
trict court to compel the government to
disclose whether any government infor-
mants were among the witnesses represent-
ed by group counsel. At the hearing on the
motion, appellee Goodwin, who was the
prosecutor in charge of the grand jury in-
vestigation, took the stand and was asked
under oath whether any of the witnesses
represented by group counsel were govern-
ment informants. Goodwin answered,
“No.” Appeliant Briggs alleges that Good-
win's response was false, that Goodwin
knew it to be false, and that the allegedly
false statement caused Briggs to share de-
fense strategy with an informant, who
passed it back into the hands of the govern-
ment.

2. For a more detailed account, see Briggs [, 569
F.2d 10, 13-14 (D.C.Cir.1977).
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level, but abandoned that approach in faver
of criminal contempt.’? Appellants were
then in prison, as they were throughout
Coachman'’s trial, serving the sentences im-
posed upon their guilty pleas to the false-
claims charges3  Consequently, ‘“the
threat of immediate confinement for civil
contempt would have provided little incen-
tive for them to testify.”$* Absent that
incentive, the public interest in obedience to
lawful judicial commands could be vindicat-
ed only by punishment for criminal con-
tempt.

The judgments appealed from are

Affirmed.

PARALYZED VETERANS OF AMERI.
CA, American Coalition of Citizens
with Disabilities, American Council af
the Blind, Petitioners,

V.

CIVIL AERONAUTICS BOARD. Federal
Aviation Administration, United States
Department of Transportation, Respon.
dents,

Regional Airline Association,
Intervenor.
No. 83-1055.

United States Court of Appeals,
District of Columbia Circuit.
Argued Oct. 31, 1983.
Decided Jan. 18, 1985.

Opinion on Denial of Rehearing
and Rehearings En Bane
April 26, 1985

» Organizations representing disabled
citizens challenged final regulations of the

52. Appendix for Appellants 24-30.

§3. Sec lext supra at notes 5-7.

Civil Aeronautics Board implementing Re-
habilitation Act of 1973 with respect Lo
commercial airlines. The Court of Appeals,
Bazelon, Senior Circuit Judge, held that:
(1) statute which prohibits exclusion of
qualified handicapped individual from par-
ticipation in program receiving federal fi-
nancial assistance applies to all commercial
air carriers; (2) regulation which extends,
but limits, discretion to airlines to make
demands or requests of handicapped per-
sons is not unreasonable; and (3) regula-
tion which permits airlines to require all
handicapped passengers who will need ex-
tensive special assistance to notify airline
48 hours in advance of their flight is not
unreasonable.

So ordered.

Bork, Circuit Judge, dissented from de-
nial of rehearing en banc and filed an opin-
jon, in which Scalia and Starr, Circuit
Judges, joined.

1. Civil Rights <=9.16

Although operating certificates, special
investmefit tax credits against federal in-
come tax, and air traffic control services,
are not “federal financial assistance” with-
in meaning of Rehabilitation Act of 1973,
prohibition against exclusion of otherwise
qualified handicapped individual from par-
ticipation in program receiving federal fi-
nancial assistance is applicable to all com-
mercial air carriers with respect to treat-
ment afforded passengers, based on feder-
al funding of airports and “airways,” their
integration with all commercial air carriers,
and clear intent of Congress; overruling
Angel v. Pan Am. World Airways, Inc.,
519 F.Supp. 1173. Rehabilitation Act of
1973, § 504, as amended, 29 U.S.C.A.
§ T94.

See publicalion Words and Phrases
for other judicial constructions and
definitions.

2. Aviation =01

Although record suggested that in its
promulgation of specific, substantive regu-
lations, Civil Aeronautics Board worked
conscientiously and, in area characterized
by great individual variability and acute
sensitivity, managed reasonably to resolve

54. United States v. Wilson, supra note 35, 421
U.S. at 317 n. 9, 95 S.C1. at 1807 n. 9, 34 L.Ed.2d
at 193 n. 9 (parties already incarceraled when
contemptuous acts ovcurred).

-

PARALYZED VETERANS OF AMERICA v. CAB. . 695
Cite as 752 F.2d 694 (1985)

many difficult problems with respect to
treatment of handicapped individuals as air
passengers, regulations were required to
be remanded, where certain aspects of chal-
lenged rules would have been drafted dif-
ferently if Board had properly construed
scope of its rule-making authority. Reha-
bilitation Act of 1973, § 504, as amended,
29 U.S.C.A. § 794.

3. Aviation =101

Vesting some discretion in airline per-
sonnel to make case-by-case determinations
with respect to services available to quali-
fied handicapped individuals is unavoidable;
due to unique nature of every individual
and infinite variety of disabling conditions
and varying extent to which they may
handicap particular person. Rehabilitation
Act of 1973, § 504, as amended, 29 US.
C.A. § 794,

4. Aviation €101 N

Regulations under Rehabilitation Act
of 1973 with respect to identification of
“qualified handicapped individual” reason-
ably extend, but limit, discretion to air car-
rier, by preciuding refusal of transporta-
tion unless designated employee who is fa-
miliar with carrier’s standards reasonably
believes that person is not qualified makes
decision and by requiring that any request
made of handicapped person be reasonable
and either safety related or necessary for
provision of air transportation. Rehabilita-
tion Act of 1973, § 504, as amended, 29
US.C.A. § TH.

5. Civil Rights &9.16

Regulation which permits airlines to
require all handicapped passengers who
will need extensive special assistance to
notify airline 48 hours in advance of their
flight, but prohibits carriers from refusing
assistance on ground of inadequate notice
if service or equipment is available with
lesser notice given, is reasonable. Rehabil-
itation Act of 1973, § 504, as amended, 29
US.C.A. § 194

1. Joining PVA as petitioners in this case are the
American Coalition of Citizens with Disabilities,
Inc., a nationwide coalition of 127 organizations
representing all major disability groups, and the
American Council of the Blind. PVA is com-
prised of veterans of the Uniled States Armed
Forces who have suffered spinal cord injury or
disease.

2. Joining respondent CAB in this case are the
Federal Aviation Administration and the United

6. Administrative Law and Procedure
=799

Where agency’s statement on its regu-
latory jurisdiction has been inconsistent,
construing its own authority first broadly,
then narrowly, court’s obligation of inde-
pendent inquiry on review is greater still,
and any deference due agency on jurisdic-
tional issue is correspondingly minimized.

Petition for Review of an Order of the
Civil Aeronautics Board.

Douglas L. Parker, Washington, D.C,
with whom Karen Peltz Strauss, Wash-
ington, D.C., was on the brief, for petition-
ers.

David Schaffer, Atty.,, C.A.B., Wash-
ington, D.C., with whom William Bradford
Reynolds, Asst. Atty. Gen., Dept. of Jus-
tice, lvars V. Mellups, Acting Gen. Counsel
and Thomas L. Ray, Asst. Gen. Counsel,
C.A.B., Washingwn, D.C., were on brief,
for respondents. Robert B. Nicholson and
Margaret G. Halpern, Attys., Dept. of Jus-
tice, Washington, D.C., also entered ap-
pearances for respondents.

TCalvin Davison, Washington, D.C., for
intervenor. David H. Solomon, Wash-
ington, D.C., also entered an appearance
for intervenor.

Before WALD and MIKVA, Circuit
Judges, and BAZELON, Senior Circuit
Judge.

Opinion for the Court filed by Senior
Circuit Judge BAZELON.

BAZELON, Senior Circuit Judge:

Petitioners Paralyzed Veterans of Ameri-
ca (PVA) and other organizations repre-
senting disabled citizens! challenge final
regulations of the Civil Aeronautics Board
(CAB or Board) implementing section 504
of the Rehabilitadon Act of 1973 (the Act)
with respect to commercial airlines.? The

States Departmem of Transportation. Interve-
nor in this case on behalf of respondents is the
Regional Airline Association, the trade associa-
tion of the regional/commuier air carticr in-
dustry, representing approximaicly 130 airlinc
members. Because the CAB ceased operations
on December 31, 1984, pursuant to the Airline
Dereguiation Act of 1978 and the Civil Aeronau-
tics Board Sunset Act of 1984, see infra notes
212-214 and accompanying lext, references in
this opinion 10 the CAB or Board should be
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regulations were designed to prevent dis-
crimination against handicapped persons in
air transportation. The most important is-
sue presented by this case concerns the
scope of the CAB's Amended Final Rule,
which the Board has applied only to certain
small airlines receiving direct federal subsi-
dies. Petitioners maintain that the Board
is required by law to apply its regulations
to all commercial air carriers. We agree.
As to the substance of those regulations,
however, which petitioners challenge on ac-
count of the CAB's definition of "qualified
handicapped individual” and aspects of its
48-hour advance notice provision, we find
respondents’ position more persuasive. Ac-
cordingly, we vacate the regulations in part
and remand them in part.

1. BACKGROUND

A. From Statute to Rulemaking

Section 504 of the Rehabilitation Act of
1973 (section 504) provides:

No otherwise qualified handicapped indi-

vidual ... shall, solely by reason of his

handicap, be excluded from participation

construed, where appropriate, to include the
CAB's successor agency, the Department of
Transportation.

3. Rehabilitation Act of 1973, Pub.L. No. 93-112,
§ 504, 87 Stat. 355, 394 (codified as amended at
29 US.C. § 794 (Supp. V 1981)). Title V of the
Act also required federal agencies and federal
contractors undertaking contracts in excess of
$2,500 to take affirmative action to employ
handicapped individuals. Sections 501, 503, 29
U.S.C. § 791. In addition, and of considerable
relevance 1o the case before us, see infra notes
150, 154, 174 and accompanying text, section
502 blished the Archi al and Transpor-
tation Barriers Compliance Board in an effort
to lower the “architectural, transporiation and
attitudinal barriers” confronting handicapped
citizens. 29 U.S.C. § 792 (emphasis added).

4. See Wegner, The Antidiscrimination Model Re-
considered: Fnsuring Fqual Opportunity With-
our Respect to Handicap Under Section 504 of
the Rehabilitation Act of 1973, 69 Cornerr L.Rev.
401, 411-12 (1934).

5. Exec.Order No. 11,914, 41 Fed.Reg. 17,871
(1976).

6. Cherrv v. Mathews, 419 F.Supp. 922 (D.D.C.
1976). The court found “that Congress contem-
plated swift implementation of § 504 through a
comprehensive set of regulations.” /d. at 927.

in, be denied the benefits of, or be sub-

jected to discrimination under any pro-

gram or activity receiving Federal finan-

cial assistance.?
As enacted, the statute did not provide for
administrative implementation of section
504’s mandate; it was silent as to the exer-
cise of regulatory authority.! In 1976,
however, the President issued Executive
Order 11,914, requiring the Secretary of
Health, Education and Welfare (HEW) to
coordinate .the implementation and enforce-
ment of section 504 by all federal agen-
cies.5' In 1977, prodded by an order of our
district court,* HEW did adopt regulations
implementing section 504 as it applied to
those programs and activities for which
HEW was itself a source of federal finan-
cial assistance.! Finally, on January 13,
1978, the Secretary of HEW issued guide-
lines directing other federal agencies to
begin their own rulemaking proceedings
within ninety days and to issue final regu-
lations no later than one hundred thirty-
five days following the close of the com-
ment periods for the proposed rules.?

The Civil Aeronautics Board commeneed
its rulemaking proceedings on June 6,

7. See 42 Fed.Reg. 22, 676 (1977); see also Note,
Ending Discrimination Against the Handicapped
or Creating New Problems? The HEW Rules and
Regulations Implementing Section 504 of the Re-
habilitation Act of 1973, 6 Forpuas UnsLJ. 399
(1978); Note, Adminisirative Action 1o End Dis-
crimination Based on Handicap: HEW's Section
504 Regulations, 16 HarvJ. oN Lecis. 59 (1979).

8. Implementation of Executive Order 11914,
Nondiscrimination on the Basis of Handicap in
Federally Assisted Programs, 43 Fed.Reg. 2132,
2137 (1978) (codified as 45 C.F.R. § 85 (1982)).
When Congress divided HEW into two new
agencies in 1979, both the Department of Educa.
tion and the Department of Health and Human
Services (HHS) republished regulations imple-
menting section 504 within the agencies them-
selves. Authority for coordinating the imple-
mentation and enforcement of section 304
throughout the executive branch was transfer-
red first 1o HHS, then 10 the Department of
Justice, where it currently resides. See C.F.R.
§ 41 (1982) (guidelines published by Depan-
ment of Justice pursuant to Exec.Order No. 12,-
250, 3 C.F.R. 298 (1981)). The original gude-
lines promulgated by HEW 1o assist other agen-
cies in implementing scction 504 are now
deemed to have been issued by the Attomey
General and it is clear, 4s one commentator has
noted, that “[iln the future the Departmem of
Justice will play a leading role in the interpreta-
tion of § 504." Wegner, supra note 4, at 417 n.
42,
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1979.% Because of the comple)giti_es of the
issues in this case, both jurisdictional apd
substantive, it will be helpful to summanize
those proceedings in considerable detail.

In its Notice of Proposed Rulemaking
the Board proposed ‘new rules to p_rohlblt
unlawful discrimination against disabled
travelers and to implement section 504 of
the Rehabilitation Act of 1973.” v Al
though the CAB noted thgt“j[t]’hls proceed-
ing began at the Board's initiative and with
a petition for rulemaking filed by the Na-
tional Federation of the Blind," "* petition-
ers observe, and respondents .dq not dis-
pute, that “the Board's initiative” was
prompted at least in part by pressure from
HEW Secretary Joseph Califano."? l,nults
discussion of the proposed new rules’ “In-
troduction and Background,” however, the
Board’s position was a strong one:

A review of the problems that have
been presented to the Board regarding
difficulties encountered sby handlcapped
persons in air transportation demon-
strates not only a need for reg\'ll_atxo.ns
under section 504 of the Rehabilitation
Act, but also a significant need for tl.le
handicapped to receive adequate. nondis-
criminatory service in air transportation
in general.... Therefore, we have .de-
cided that the scope of this r'ulemak)ng
should include any discrimination against
passengers and prospective passengers
on the basis of a handicapping condition,
and the availability of adequate, reason-
able service to handicapped persons. We
believe that the burden of showing that
airline service to handicapped persons
cannot be provided should be on the air
carrier."?

9. Motice of Proposed Rulemaking, Part 382,
Nondiscrimination on the Basis of H_andlcap, 44
Fed.Reg. 32,401 (1979) [hereinafter cited as Pro-
posed Rulel.

10. /d.
18, /d.

12. As the proceedings continued, further
prompling \was apparenily necessary be[_ore the
Board would adopt final rules. In addition 10
Secretary Califano's letter of January 29, 1'97?
urging the CAB 1o give the matter a high priori-
ty, the Board's slow pace elicited a formal re-
quest from the White House in November, 1980
that the CAB's section 304 obligations be '.ful<
filled. “When the CAB still had not issued final
rules by fuly 2, 1981, a district court urdcrcii
the agency lo inform all uf its subsidized carri-

Also included in the Board’s “Introduc-
tion and Background” discussion were sev-
eral important references to the agency’s
statutory authority. First, the CAB
wished to “‘emphasize that the handlcapp_ed
are protected by the adequacy of service
and antidiscrimination provisions of section
404 of the Federal Aviation Act {49 U.S.C.
§ 1374}, which are applicable to all air car-
riers, whether or not recetving Federal fi-
nancial assistance.” 1 It relied upon this
fact as a partial justification for declining
to propose any regulation of airline emplpy-
ment practices, noting that other agencies,
such as the Department of Labor or the
Justice Department, would have “the expe-
rience and skill necessary to do the job
effectively.” 'S Moreover, the CAB rea-
soned: _

The Board extends direct Federal subsi-

dies only to a small number of air carri-

ers, so that the reach of our section 504

jurisdiction would not have a significant

effect on industrydemploymet:pt. 'Wh:\lii
e can prevent discrimination 1n

;.Nransport:tion under section 404 of the
Federal Aviation Act without.clear sec-
tion 504 jurisdiction, the same 1S not true
of employment. The Board would have
no authority to regulate employment
practices of unsubsidized carriers unless
those practices somehow caused discrimi-
nation in transportation.'®

The CAB’s initial efforts to 'implemept
section 504 were further constrained by its
decision “not to propose to require struc
tural modifications of aircrqft, at this time
on the ground of its having ynsufﬁclent
information regarding alternatives, costs,
and benefits.!? Nevertheless, the Board

ers of their obligation to comply with the re-
quirements of Section 504. Pamlyzzleeumn:
of America, el al. v. William French Smith, et al,
No. 79-1979 (C.D.Cal. July 2, l9§l)- The CAB
complied with this order by scndlqg'a letter on
June 12, 1981 10 all carriers receiving [eder_al
payments under Section 419 of the Federal Avia-
tion Act.” Petitioner's Brief at 7 n. 4 [herein-
after cited as PVA Brief].

13. Proposed Rule, 41 Fed.Reg. 32,401 at 32,302,
14. Id. at 32,401-02.

1S, Id. a1 32,402.

16. Id

17. Id. Some implications of this limitation per-
taining lo recent case law in this area are dis-
cussed infra at note 155.
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proposed, and invited public comment upon,
regulations that would apply “to all certifi-
cgted carriers and air taxis [commuter car-
riers] in their operations with aircraft of
more than 30-seat passenger capacity.” '8
Conceding that “some aspects of the rules
would merely make explicit what is already
implicitly required by section 404,” '* and
that they might prove too burdensome or
impractical for certain small carriers, the
Board went on to suggest regulations that
it believed
§trike a reasonable balance among the
interest of handicapped persons in the
greatest possible convenience and free-
dom of choice in their use of air transpor-
tation services, the legitimate require-
ments of air safety, and the economic
reality that costs incurred by carriers
will be passed on to consumers in the
form of higher air fares, or to the handi-
capped in the form of special charges.?®

B. The Proposed Rules: Substance and
Scope

The regulations developed by the CAB
were tripartite. - Subpart A—"“General Pro-
visions’'—prohibited “discrimination in air
transportation against qualified handi-
capped persons.” ' It stated that the
CAB'’s purpose in adding a new Part 382—
“Nondiscrimination on the Basis of Handi-

18. Id

19. I/d

20. Id. at 32,402-03.
21, Id at 32,305.
22, id

23. Id at 32,406.

24. id Scciion 382.5(a) permits different or sep-
arate service if “reasonably necessary to provide
a qualified handicapped person with access to
air transponation or related services or if re-
quested by such a person.” Section 382.5(b)
permits carners to deny transportation or ser-
vices available to other passengers if “such ac-
tion is reasonably necessary lo accommodaie
the handicapped passenger in order to comply
with the conditions for air transporiation.” /d.

2. In this Notice of Proposed Rulemaking, the
CAB definca “carrier” as including “(1) any
holder of a certificate of public convenience and
necessity issued by the Board authorizing the
transportation of passengers, and (2) any air

cap”—to Chapter Il of Title 14, Code of

Federal Regulations was
to ensure: (a) That handicapped persons
receive reasonable access to commercial
air transportation, (b) that certain specif-
ic prgctices are prohibited, and (c¢) that
certain specific changes in service are

! made. The part is designed to ensure
that transportation of handicapped per-
sons is integrated into the overall air
:l-ar;?portation system as much as possi-

e.

Section 382.4 of Subpart A—a single sen-

tence titled “Prohibition against discrimina-

tion"—provided:
A carrier shall not, on the basis of handi-
cap, exclude any qualified handicapped
persons from participation in, deny them
the benefits of, or otherwise subject
them to discrimination in the provision of
air transportation or related services.?

Section 382.5 of Subpart A prohibited air
carriers from providing “different or sepa-
rate’” transportation services to qualified
handicapped persons, or from denying any
services available to other passengers, un-
less such actions were “‘reasonably neces-
sary.” ¥ Subpart A left the specific words
:'reasonably necessary’’ undefined, but did,
in section 382.3, define the terms “Carri-
er,” ¥ “Conditions for air transporta-
tion,” * “Facility,” ¥ “Handicapped per-

t1axi operator” using aircraft seating more than
thirty passengers. Although the Notice was ex-
plicit about its applicability “to all certificated
carriers,” i.e., major commercial airlines, it spe-
cifically invited comment on the subject of com-
muter carriers; indeed, it included language for
an aliernative regulation thai would not routine-
ly exempt aircraft with fewer than thirty seats.
Id at 32,408.

26. To be “qualified,” a handicapped person was
required to satisfy these conditions, defined as:
the tender of payment for air transportation,
the absence of any indication that air trans-
poriation of the passenger will jeopardize
flight safety, and the absence of any indica-
tion that the passenger is unwilling or unable
1o comply with reasonable requests of airline
personnel. Any request of airline personnel
that is inconsistent with this part will not be
considered reasonable for the purposes of this
definition.
Id.

27.‘ " ‘Facility’ means all or any portion of a car-
rier's aircraft, buildings, structures. equipment,
roads, walks, parking lots, and other real or

PARALYZED VETERANS OF AMERICA v. C.A.B. 699
Cite as 752 F.2d 694 (1985)

son,”®* and “Qualified handicapped per-
son,” ¥ each of which assumes considera-
ble significance in the controversy before

us.

Subpart B—'Specific Requirements”—
provided detailed guidelines to be followed
by each carrier with regard to accessibility
of facilities and services,® the availability
of information,* refusal of service,? guide

personal propenty, normally used by passengers
or prospeclive passengers, or interest in such
property.” Id.

28. “'Handicapped person’ means a person who
(i) has a physical or mental impairment that
substantially limits one or more major life activ-
ities, (ii) has a record of such an impairment, or
(iii) is regarded as having such an impairment.”
Id

29. “‘Qualified handicapped person’ means a
handicapped person who has satisfied all the
conditions for receiving air transportation ser-
vices (‘conditions for alr transporiation’) that
are required for the non-handicapped.” /d. at
32,405-06.

30. As to accessibility, § 382.10 did not require
“that every facility or every part of the facilities
for each flight be made accessible to or usable
by handicapped persons,” but did mandate that
“lelach carrier's facilitics and services, when
viewed in their entirety, shall be reasonably
accessible to and usable by handicapped per-
sons.” Id. at 32,406.

31. Paragraph (a) of § 382.11 required that carri-
ers “establish a method for ensuring that deaf
passengers reccive necessary information in
emergencies” and that necessary information be
provided “in a timely manner ... by use of
written material, signs, placards, flashing signal
lights, or other means.” /d. Paragraph (b) pro-
vided that any information available to passen-
gers on printed cmergency cards must also be
made available o blind passengers in Braille.
Id.

32. Appropriately, the “refusal of service” regula-
tions of § 382.12 were the most lengthy and
detailed of any in the Notice. Although they
explicitly granted carriers the right to refuse
transportation to “handicapped persons who are
intoxicated by alcohol or drugs, who are seri-
ously ill with a condition that may require im-
mediate treatment, who have a contagious dis-
ease, who would endanger flight safety, or
whose condition results in disruptive behavior
by the handicapped person,” § 382.12(a), they
equally explicitly established the following pre-
sumption and elaborated upon its proper appli-
cation in practice:

Handicapped persons shall be presumed io
meet all conditions for the provision of air
transportation. A carrier shall not refuse

dogs,® the use of Braille,®* and service to
be provided to incontinent passengers and
to passengers unable to feed themselves.?
Subpart B also specifically prohibited carri-
ers from conditioning the carriage of handi-
capped passengers or their baggage, in-
cluding wheelchairs, on any waiver of lia-
bility for personal injury or property dam-
age and forbade “any limitation of liability

transportation 10 a handicapped person in ac-
cordance with this paragraph unless it reason-
ably believes that the person does not meet
those conditions. If the handicapped persen
presents a medical certificate from a licensed
physician that the person is cligible for air
transportation, a carrier shall not refuse
transportation without compelling evidence 1o
the contrary.
4
Paragraph (b) of § 382.12 permitied carriers
to require that a personal nurse or alendant
accompany “a handicapped person who needs
extraordinary care during flight” or who “would
need sub ial assi e to depl in an
emergency” or who would necessarily, because
of the aircraft’s structure, “obstruct the emer-
gency deplaning of other passengers.” The
paragraph pointedly provided, however, that a
carrier “shall not require persons who are blind
or deaf but not both, or persons who are unable
to walk but who can deplane reasonably expedi-
tiously in an emergency by using their arms, 1o
have dants for that r o ld

33. Blind and deaf passengers were permitted by
§ 382.13, “Guide dogs and personal equipment.”
to be accompanied on aircraft by guide dogs.
and 10 use canes or crutches and “to keep those
aides near them at all limes.” Paragraph (c) of
§ 382.13 further required carriers to permut
handicapped persons 1o take folding wheel-
chairs aboard and to stow the wheelchairs in
the passenger compariment, and paragraph (d)
required carriers to “accept as baggage batiery-
powered wheelchairs and personal oxygen sup-
plies of handicapped passengers” to the extent
that such storage and baggage-carrying did not
violate Federal Aviation Regulations or Depant-
ment of Transportation regulations for the
transportation of hazardous materials (49 C.FR.
Parts 172, 173, and 175). Id

34. See supra note 31.

38. According to § 382.12(c):

A carrier shall not refuse transportation to.
or require attendants for, persons becduse
they are unable to feed themselves, if they
elect not to eat during the flight. A camer
shall not refuse transportation to or require
attendants for, persons because they are in-
continent or persons who are unable to use
the restrooms without assistance, if they have
made adequate alternative arrangements tor
wasie disposal.

.
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that is stricter than the limitations applied
to all passengers and baggage.” ¥ That

section of Subpart B with which the instant *

case is most concerned, however, and which
serves as an important illustration of the
specificity and detail of the regulations at
issue, was section 382.14, ‘‘Availability of
services and equipment,” providing in perti-
nent part as follows:
(a) Carriers shall ensure the availabili-
ty of:
(1) Necessary life-support systems,
such as oxygen, for on-board use; and
(2) Personnel and equipment to assist
in boarding, moving to restrooms, de-
planing, baggage handling, and making
ground connections, including ground
wheelchairs, aisle chairs and, if neces-
sary, mechanical boarding lifts.

(b) Carriers shall not establish advance
notice requirements for the provision of
special assistance unless that assistance
is extensive. Carriers may establish rea-
sonable advance notice requirements of
up to 48 hours for the provision of exten-
sive special assistance, For the purposes
of this paragraph, carrier-provided
wheelchairs, oxygen for on-board use,
and mechanical boarding lifts will be con-
sidered extensive special assistance.??

Subpart C of the regulations initially pro-
posed by the Board—"Compliance’' —man-
dated that each carrier provide formal as-
surances to the CAB “that it will comply
with this part” * and specified the means
for so doing. Each carrier, for example,

36. Exceptions to these prohibitions were con-
tained in § 382.15(b), which permitted carriers
to “insist upon a waiver of liability for injury
that: (1) Results from a handicap traveling with
which presents an extraordinary hazard, and (2)
Occurs despite the exercise of due care by the
carrier.” Id. a1 32,407.

37. /d at 32,406. Additional paragraphs of
§ 382.14 permitted carriers to charge handi-
capped passengers “the costs of the assistance
including a reasonable profit,” § 382.14(c), and
enjoined carriers from forcing special assistance
upon a handicapped person "who does not re-
quest it, unless the assistance is reasonably nec-
essary 1o physically acco date the p g
or 1o enable the passenger to meet the condi-
tions for air transportation,” § 382.14(d). /d.
Supplementing § 382.14°s definition of “"exten-
sive special assistance,” the Subpari B guide-
lines on “refusal of service” provided in § 382.-
12(d) as follows:

was required to ‘“maintain an employees’

. manual containing company rules for ac-

commodating handicapped passengers,”
to formally designate “at least one person
... to coordinate its efforts to comply with
this part,” * and not only to *[e]valuate its
current policies and practices and effects
for compliance” but also to “[e]stablish a
system for periodically reviewing and up-
dating the evaluation.” * The requisite
“evaluation and modification of practices”
was to include “a reasonable effort to con-
sult, with and obtain the views of handi-
capped persons and experts on handicap-
ping conditions.” ¥

In addition, under Subpart C, every carri-
er was required, within 180 days after the
effective date of the proposed regulations,
to “adopt a plan that provides for the
prompt and equitable resolution of com-
plaints aileging any action prohibited by
this part ....” * Such a complaint might
be filed by any person who believed “that
he or she has been a victim of discriminato-
ry action” by a carrier.** Finally, section
382.26 of Subpart C, Procedures for non-
compliance,” authorized the Director of the
Bureau of Consumer Protection to institute
enforcement proceedings. If, after notice
and opportunity for a hearing, such pro-
ceedings “[flound a failure by the carrier
to comply with a requirement of this part,”
the Board was empowered to “order sus-
pension or termination of, or refuse to
grant or continue Federal financial assist-
ance” to the offending carrier, or to “use
any other means authorized by law to en-
sure compliance.”

A carrier may refuse transportation 10 a
person who will need extensive special assist-
ance from the carrier, such as the provision of
wheelchairs, oxygen, or mechanical boarding
lifts, if the person fails to comply with ad-
vance nolice requirements established by the
carrier in accordance with § 382.14(b).

id

38. Id. at 32,407 (§ 382.20).
39, Id (§ 382.21).

40. Id. (§ 382.23).

4. Id. (§ 382.22).

42, M

43, /d. (§ 382.24).

4. Id. (§ 382.25).

48, Id (§ 382.26).
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In response to its request for comments
on its proposed regulations, the CAB re-
ceived a large number of suggestions and
criticisms from airlines, airline trade associ-
ations, flight crew unions, government
agencies, disabled individuals and organiza-
tions representing handicapped persons, in-
cluding petitioners.¢

C. The Final Rules: Comment, Compro-
mise, and Constriction

In general, the airlines objected to the
adoption of the proposed regulations, argu-
ing that such rules were inconsistent with
recent congressional initiatives aimed at re-
ducing regulation of the air transport in-
dustry and that they were unduly burden-
some and duplicative.’’ At least one com-.
menting airline contended “that unjust dis-
erimination on the basis of handicap does
not exist”” and that the groposed rulemak-
ing of the Board was not only “unneces-
sary" but “would cause confusion and am-
biguous interpretation with the undesired
result of diminished special service to hand-
icapped persons.” ® While representatives
of commuter airlines could see some merit
in the proposed regulations as they applied
to the large certificated carriers, they con-
cluded that “if applied to commuter air
carriers, [the rules] would result in a sub-
stantial burden on such carriers. The mere
recitation of the detail and scope of the

46. Additional groups included the National As-
sociation of the Deaf, the National Capital Chap-
ter of the National Multiple Sclerosis Society,
the Disability Rights Center, the National Center
for Law and the Deaf, and the National Associa-
tion for Retarded Citizens.

47. American Airlines argued, for example, that
“fijhe FAA currently cnforces its own regula-
tions regarding accommodating handicapped
travelers. These regulations are both compre-
hensive and reasonable. There is no need,
therefore, for the Board to involve itseif in du-
plicating the efforts of the FAA, particularly
when it lacks the FAA's technical expertise.”
Comments of American Airlines, Inc. before the
Civil Aeronautics Board., Aug. 31, 1971, J.A. at
154, 156; see also Responacnts’ Bricf at 10.

48. Comments of Pacific Southwest Airlines be-
fore the Civil Aeronautics Board. Sept. 4, 1979,
J.A. at 137, 139.

752F 20—17

proposed requirements is staggering.” **

The larger airlines, through the comments
of the Air Transport Association and sever-
al individual companies, contended not only
that the proposed regulations were “redun-
dant, confusing, and. in some cases, con-
flicting,” but that the CAB was without
jurisdiction to apply them to any airlines
but those few (generally smaller ones) that
received direct money subsidies from the
Board.*®

This jurisdictional contention was vigor-
ously opposed by groups representing
handicapped citizens. all of which sup-
ported the CAB's initial assertion of rule-
making authority over every certificated
carrier. As to the scope of rulemaking,
these groups criticized the agency, if at all,
for its tentative proposal to exempt from
its vregulations those small commuter or air
taxi opertors using aircraft of fewer than
thirty seats.’! Although the substantial
submission of the Disability Rights Center
and eight other groups 3 did address the
legal issue of the proper reach of section
504—arguing that ail airlines, whether sub-
sidized or not, received “federal financial
assistance” in the form of development
grants to airports. the federal air traffic
control system, exclusive operating certifi-
cates, and special investment tax credits—
the vast majority of comments were direct-
ed to the substance of the rules them-
selves.®

49, Comments of Commuter Airline Association
of America, Inc. before the Civil Aeronautics
Board, Sept. 4, 1979. J.A. at 98, 102.

80. Nondiscrimination on the Basis of Handicap,
Final Rule, 47 Fed.Reg. 25,936 (1982) (codified
at 14 C.F.R. Part 382) (hercinafter cited as Final
Rule].

Si. See, e.g, Comments of PVA before the Civil
Aeronautics Board, Sept. 5, 1979, J.A. at 83, 85
(citing the incrcasine trequency of such flights.
noting their imporiance in making mid-route
connections, and arguing that “[a]t most, these
carriers should be individually and temporarily
exempted”); regarding the CAB's concern on
this score see note 2X. supra.

§2. These included the three pelitioners in this
case and the groups enumerated in note 46
supra.

§3, See J.A. at 111; Final Rule, 47 Fed.Reg. al
25,937.
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In this regard the rulemaking proceeding
below appears to have been an exemplary
one. The record contains many examples
of difficult and sensitive issues being pains-
takingly resolved, of diverse viewpoints be-
ing conscientiously considered. For exam-
ple, the Board redrafted its rules to elimi-
nate any reference to medical certificates,>*
agreeing with commenters representing
the disabled who argued that terms like
“reasonable belief” and “compelling evi-
dence” were too vague, that travelers were
the best judges of their own medical status
and ability to fly as far as their own risk
was concerned., and that the requirement
might discriminate in practice between
those in whom a handicap was apparent
and those in whom it was not.%® In cases
where risks to other passengers are poten-
tially involved, however, such as where
“the likelihood that aggravation of the pas-
senger's condition will cause an in-flight
emergency or unscheduled landing,” the
Board conciuded “that airlines must make
determinations of flight worthiness.” ¥
This was to be accomplished not on the
basis of a required medical certificate from
‘‘passengers’ doctors [who, the airlines con-
tended] are generally inexpert in aerospace
medicine, and, therefore, unqualified to de-
termine whether the passenger can fly”
but rather “on the basis of standards clear-

84. See supra note 32.

§S. Final Rule, 47 Fed.Reg. at 25,942 (discussing
proposed § 382.12 (now § 382.13)).

86. Id

8$7. id

88. See supra note 3).

$9. Final Rule, 47 Fed.Reg. at 25,941.
60. /d a1 25,940.

61. “The question of whether a blind person may
have his cane during flight,” according to a
"Fact Sheet” submitted to the Board by the
National Federation of the Blind, “is no excep-
tion to th{e] chaotic configuration of procedures
and practices by the airlines.” Noting that
many airlines treated canes as any other carry-
on baggage 10 be stowed at the discretion of the
carrier, the Federation noted that “[t}he white
cane is of functional necessily lo its owners just
as the guidedog is inextricably bound to its
master,” placing it “cntirely out of the category
of portable hardware when it comes to the im-
portance that the white cane holds for blind
persons.  The white cane represents one of two

ly related to flight safety, applied in a
nondiscriminatory manner by personnel
who are assigned specific responsibility for
this task.” 57

In general the Board’s response to the
comments it received upon specific provi-
sions of the proposed rules resulted in its
granting enhanced discretion to the regu-
lated carriers. For example, a proposed
rule requiring Braille information cards
was dropped in favor of a section that,
according to the Board, "‘now clearly states
the airlines’ obligation to provide both
emergency and important non-emergency
information to blind or deaf passengers,
but allows more flexibility in choosing
methods for providing it.” ®® Similarly, in
dismissing the objection of several com-
mentators to the use of the phrase “reason-
ably accessible” in sections 382.1 and 382.-
11 of the proposed rules rather than of the
words “readily accessible” (the standard of
the HHS guidelines in 14 C.F.R. § 85.57(a)),
the Board concluded that its original lan-
guage reflected “the accessibility standard
most appropriate to the airline industry.” %
In such areas of evident concern to handi-
capped persons as the storage of blind tra-
velers’ canes & and in-flight wheelchair pol-
icy,*? the Board’s decisionmaking resulted

full-proof methods of independent travel for the
blind, and is therefore symbolic of the mobility
and self-sufficiency which blind people strive
for. Stowing a blind person’s cane in some
far-off closet is not like doing so to another
person’s exira clothes bag.” J.A. a1 174.

On this subject, the Board. in explaining its
Final Rule, noted that the "primary authority”
on the matier was the Federal Aviation Adminis-
tration [(FAA), which “has considered the air
safety implications” (45 Fed.Reg. 75,138 (1980) }
and “determined that the stowage of travel
canes under passenger seals is consistent with
its safety mandaie provided that the cane is
placed flai on the floor and does not protrude
into an aisle or exil row.” The Board ihercfore
amended its Final Rule § 382.14[b} 10 require
carriers {0 permit stowage of travel canes when-
ever the FAA's conditions can be met. Final
Rule, 47 Fed.Reg. at 25,943-44.

62. The proposed rules would have required air-
lines to carry folding wheelchairs in the passen-
ger compartment if permissible under FAA and
Department of Transportation [DOT] regula-
tions—a proposal that was warinly embraced by
commenters representing the handicapped and
strongly criticized by the airlines, flight artend-
ants’ unions, and the Aerospace Industries Asso-

(
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in Final Rules that appear to have success-
fully balanced the felt necessities of the
handicapped with the requirements of the
airlines for flexibility and the need for def-
erence to the expertise of agencies that are
charged more directly with ensuring the
safety of air transportation.’
Nevertheless, the Board’'s determinations
regarding two specific aspects of the Final
Rules have been challenged by petitioners
in this case. The first involves the CAB’s
definition, in its Amended Final Rule, of

ciation. The critics « ded that p ger-
area storage space was too limited and that
folding wheelchairs could be “doortagged” (1ak-
en from the passenger and stored in the planc's
belly just before boarding and returned just
after deplaning). Advocates of the proposed
rule, however, argued that chairs were more
likely to be damaged by such a procedure and

that passenger-compartment stowage was much”

less uncomfortable because it permitted use of a
personal chair for the longest possible time. /d.
at 25,944, y

In its Final Rule, the CAB decided “that air-
lines need more flexibility” and modified its
proposed rule “to require carriers to make rea-
sonable efforts 10 provide passenger-area stor-
age, and otherwise to doortag,” stating ils expec-
tation that airlines would make “good faith ef-
forts to accommodate folding wheeichairs in the
passenger compartment when possible.” /d
On the other hand, the Board refused to cede to
the airlines’ request that it further relax its pro-
posed § 382.13(d), which required airlines 1o
carry battery-operated wheeichairs in the bag-
gage compartment to the extent permitted by
DOT rules on the carriage of hazardous materi-
als. 1l noted that any need for more flexibility
here was offset by the “strong countervailing
interest” of the handicapped traveler's access to
such “extremely important belongings.” Id.

63. A final illustration involves paragraphs (b)
and (c) of proposed § 382.12 (now § 382.13),
which permitted airlines to require handicapped
passengers to travel with attendants when nurs-
ing or other extensive personal care would be
necessary during flight and when a passenger
would require assistance to exit during an emer-
gency. Responding to comments seeking grea-
er specificity in the rules, the Board in its Final
Rule sought to "make clear that minor assist-
ance with meals, such as opening silverware
packages or telling a blind passenger what is
being served and where each item is located on
the tray, should not be considered feeding as-
sistance requiring a p ger to travel ded
or forego food.” Id. at 25942. Otherwise the
Board relied on what it in another context
termed the airlines’ “courtesy and common
sense.” Id. at 25941. Thus:

*Qualified Handicapped Person,” to which
petitioners object on two grounds: that it
“unlawfully allow[s] airlines to selectively
impose requirements on disabled passen-
gers which are not required of all other
passengers” and that it lacks “objective
guidelines and criteria to ensure that air-
lines do not arbitrarily impose unnecessary
conditions on disabled passengers,” thus
rendering the definition “vague and confus-
ing for both airline personnel and disabled
travelers.”  Petitioners’ second specific

The normal range of flight attendant services,
including the occasional modest extra efforts
provided for some passengers—escorting
them to seats, providing games to restless
children, soothing first-flight anxieries—can
be easily distinguished from the kind of time-
consuming altention or specialized services

(such as administering injections or assisting

a passenger in the lavatory) that passengers

would not expect as a matter of course.
Id. av 25,942,

As to the requirement of an attendant when
necessary for emergency deplaning, the Board
concluded that airlines should be permitted 10
require this "substantial logisiical and financial
barrier to travel;” id. only “when reasonably
necessary for the safety of other passengers, in
accordance with the regulations and policies of
the FAA." Id at 25,943. Noting that the FAA
had stiil not resolved the question o its own
satisfaction, but had found in a preliminary
study that “‘the potential for handicapped pas-
sengers delaying aircraft evacuations would ap-
pear minimal.'” the Board concluded that .

[a}s with decisions on refusing service, deci-

sions requiring attendants must be made by

designated personnel. The name of the desig-

nated person must be made known to any

person that requests it. Additionally, we will

expect airlines 10 be able to provide specific

justifications for their determinations that

safety requires a | to be attended
Id.

64. PVA Brief at 51. When its Final Rule was
published, the Board noted that “{iln order 10
aid in any revisions or analysis that may be
necessary, we are leaving this rulemaking dock-
et open for further comments on possible
changes .... 42 Fed.Reg. a1 25,948. Such com-
ments were in fact received from the Depart-
ment of Justice and several groups representing
the handicapped, resulling in some minor
changes discussed infra at note 179. The
amendments, characterized by the CAB as “in-
terpretative” and promulgated without notice or
public cc were published on November
18, 1982. Nondiscrimination on the Basis of
Handicap, Amendment No. | to Part 382, 47
Fed.Reg. 51.857 (1982) [hereinafter cited as
Amended Final Rule}.
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objection is to section 382.15(c) of the Final
Rule, which allows airlines to require all
passengers who will need "extensive spe-
cial assistance” to notify the airline 48
hours in advance of their flight.® This
provision, petitioners contend, is “‘especially
arbitrary” and “overly broad” and “incon-
sistent with Section 504" because it would
permit airlines “to circumvent their Section
504 responsibilities.” %

A discussion of the administrative back-
ground of these disputed sections of the
Final Rule, and of the arguments advanced
for and against their validity by the parties
to this case, is best deferred until a related
and more fundamental question has been
resolved: What airlines, in fact, have sec-
tion 504 ‘‘responsibilities”? The question
arises because the CAB, having engaged in
the extensive and apparently scrupulous
rulemaking procedure only partially sum-
marized in the foregoing paragraphs and
notes, decided that the rules it was making
could, as a matter of law, be applied only to
a small fraction of commercial airlines ac-
tually engaged in transporting handicapped
travelers.

This interpretation of the extent of its
regulatory authority represented a sub-
stantial constriction of the CAB's original
position as expressed in its 1979 Notice of
Proposed Rulemaking." There the Board
had interpreted the scope of its rulemaking
authority broadly, emphasizing that such
regulation of air transportation could be
based not only upon section 504 of the
Rehabilitation Act but also upon the ade-
quacy of service and antidiscrimination pro-
visions of section 404 of the Federal Avia-
tion Act, 49 U.S5.C. § 13749 To the extent
to which the Board expressed any doubt as
to the reach of its regulatory authority or

65. PVA Brief at 60; see Final Rule, 47 Fed.Reg.
at 25,949,

66. PVA Brief at 61-62,
67. See supra notes 9-20 and accompanying text.
68. Proposed Rule, 44 Fed.Reg. 32, 401-02.

69. See supra notes 14-17 and accompanving
text. “The Board did not propose provisions
governing employment because it did not con-
sider employment to be covered by Section 504
. A recent decision by the Supreme Court,
North Haven Board of Education v. Bell [456
U.S. 512, 102 S.Ct. 1912, 72 L.Ed.2d 299 (1982) }

the wisdom of applying the proposed rules
to all carriers, it was hesitant only with
regard to the employment practices of air-
line companies,® the imposition of structur-
al requirements for aircraft,’ and the pos-
sibility that regulations reasonably applied
to most established airlines and large air-
craft might prove too burdensome or im-
practical for certain small carriers.” By
the time it issued its Final Rule in 1983,
however, the Board was evidently hesitant
to apply any specific requirements at all.
Although it reaffirmed its reliance upon
section 504 and upon section 404 of the
Federal Aviation Act as “the requisite au-
thority” for applying Subpart A of the
rule—the general antidiscrimination provi-
sion—to all carriers,’® it construed its stat-
utory power to regulate discriminatory
practices as extending no further:
The specific requirements in Subparts B
and C of this rule ... will apply only w0
those carriers receiving subsidy from the
Board under sections 406 or 419 of the
Act, in recognition of the limited jurisdic-
tional basis of section 504. Those carri-
ers subject only to the general provisions
of Subpart A should look to the specific
requirements of Subpart B as guidance
for meeting their general obligation not
to discriminate.”™

In promulgating its Final Rule, the
Board reasoned that because section 304
prohibits discrimination “under any pro-
gram or activity receiving Federal financial
agsistance,” 7 it was powerless, in imple-
menting the statute, to “reach” any pro-
gram or activity that was not receiving
such assistance. “In our view,” the Board
announced, “only subsidy paid under either
sections 406 or 419 of the Federal Aviation
Act qualifies” as federal financial assist-
ance.” In consequence, as petitioners

..., however, caused the Board to reverse this
view.” Final Rule, 47 Fed.Reg. a1 25,947.

70. See supra note 17 and accompanying text.

71.  See supra notes 18 and 25 and accompanying
text.

72. Final Rule, 47 Fed.Reg. at 25,937,
73. /d. a1 25,937-38.
74. 29 US.C. § 794 (Supp. V 1981).

75. Final Rule, 47 Fed.Reg. at 25,937.
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note, the specific provisions of the rules
designed to protect handicapped travelers
apply only to those carriers receiving subsi-
dies for the transportation of mail,’¢ and to
several small local and regional air carriers
directly subsidized with federal funds for
providing essential air-transportation to
small communities.” As a practical mat-
ter, it is undisputed that in 1983 the CAB
did not require any airline with regularly
scheduled flights across the United States
or overseas to comply with Subparts B or C
of the regulations.’®

Petitioners argue, in general, that the
CAB'’s interpretation of its rulemaking au-
thority under section 504 is excessively nar-

76. At the time this petition for review was filed,
three carriers were so subsidized: Frontier Air-
lines, Piedmont Airlines, and Repyblic Airlines.
Under the original section 406 program of the
Federal Avialion Act, cegtain airlines were com-
pensated by the federal government for the
transportation of mail. See 49 US.C. § 1376(c),
as amended (Supp. V 1981). This program was
supplanted by a more limited program in 1982
(shortly afier the CAB's Final Rules were pro-
mulgated) as part of the congressional plan 10
“deregulate” air transport and to “sunset” the
CAB. See PVA Brief at 10; see also infra notes
212, 213 and accompanying texi.

T1. Under the section 419 progran, airlines pro-
viding essential air service to a small communi-
ty received federal subsidies under sections
419{a)}(5) or (b)(6) of the Federal Aviation Act.
In its Final Rule, the CAB noted that these small

* tocal and regional carriers would be required to

row, and that its construction of the scope
of the Rehabilitation Act of 1973 is incon-
sistent with the intent of Congress, the
regulations of other agencies, and control-
ling legal precedent.” In particular, in ad-
dition to their challenge of two specific
provisions of the rules,® petitioners urge
on several grounds that the agency erred
as a matter of law in failing to apply its
rules to all commercial airlines, “because
these airlines receive federal financial as-
sistance sufficient to bring them within the
scope of section 504 of the Rehabilitation
Act.”® 1t is this last but most fundamen-
tal issue which, in our discussion of the
considerable complexities involved in this
petition for review, shall be first.’?

Subparts B and C, in the Board's view, are
American, Delta, Eastern, Northwest, Pan Amer-
ican, Trans World, and United Airlines.

9. See, eg, PVA Brief a1 19,

80. See supra noles 64-66 and accompanying
text,

81. PVA Brief at 12.

82, lurisdiction in this case is provided by 49
U.S.C. § 1486(a) (1976):
Any order . .. issued by the Board ... shall be
subject 1o review by the court ... upon peti-
tion, filed within sixty days after the entry of
such order, .... After the expiration of said
sixty days a petition may be filed only by
leave of court upon a showing of reasonable
grounds for failure to file the peiition thereto-
fore.
R d argue that petitioners’ filing for

comply with Subparts B and C of the di
crimination rule. [n addition to the three carri-
ers noted in note 76, supra, the Board identified
Ozark, Air Midwest, Skywest, Alaska Airlines,
Wien Air Alaska and Kodiak Western as carriers
which, by virtue of thesr receipt of federal subsi-
dies, would be subject to the specific require-
ments and compliance provisions of the rule.
Final Rule, 47 Fed.Reg. at 25,938.

Curiously, the CAB elected not to apply Sub-
parts B and C lo air carriers receiving compen-
sation retroactively for losses incurred when
they have been required to continue providing
services which they have requested authority to
terminate.  Such retroactive compensation, pur-
suant to section 419(a)7), was deemed “short
term and after-the-fac,” making compliance
“impractical.”" Id. By contrast, the Department
of Justice's Civil Rights Division believed the
retroactivity of the compensation did not justify
different treatment of such carciers. See I.A. at
59; PVA Brief at 11,

78. Examples of major commercial air carriers
_that have no legal obligation 10 comply with

P

review in this case six months after the CAB's
promulgation of its Final Rule precludes judi-
cial review entirely. They suggest, moreover,
that the Board's amendments to its Final Rule,
which were issued on November 18, 1982 afier
further comment to the Board from the Depart-
ment of Justice and disabled citizens, 47 Fed.
Reg. 51,857, see infra, notes 179, 202 and accom-
panying text, were merely interpretive, so that
judicial review remains time-barred.

It is undisputed that petitioners did file for
review within sixty days of the Board's promul-
gation of its Amended Final Rule. More impor-
tantly, the CAB explicitly lefi its rulemaking
docket open in order 10 receive additional com-
ments from the public as well as from the
Department of Tustice. Final Rule, 47 Fed.Reg.
at 25,948. Aware that the rule might be under-
going modification. and unable 10 predict how
extensive anv modification would be, petition-
ers clected to wait until the regulation was in
final form before secking review. Indeed, PVA
and other groups representing the handicapped
submitted comments to the Board during this
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II. DiscussioNn

A. The Scope of Section 504: Defining
“Federal Financial Assistance” in
Context

The Rehabilitation Act of 1973 estab-
lished ““a comprehensive federal program

aimed at improving the lot of the handi- .

capped.” % Section 504 of the Act repre-
sented an effort, closely modeled upon civil
rights legislation already in force, to offer
handicapped individuals an opportunity to
pursue employment, educational, and recre-
ational goals free of the additional handi-
cap of discrimination against them.3!
Aware that with section 504 Congress in-
tended "to eradicate the longstanding prej-
udice against the handicapped,” ** courts
have duly noted the extent to which the
language of the section corresponds to that
of Title VI of the Civil Rights Act of 1964 *
and Title IX of the Education Amendments
of 1972,% frequently applying the case law

period, see supra note 64, and it was entirely
reasonable of them to expect the agency 1o
“respond in a reasoned manner 10 the com-
ments received....” Action on Smoking and
Health v. CAB, 699 F.2d 1209, 1216 (D.C.Cir.
1983); Rodway v. Department of Agriculture,
514 F.2d 809, 817 (D.C.Cir.1975) (citations omis-
ted). Any delay simply served properly to cx-
haust petitioners’ admunisirative remedies, and
to conserve the resources of both the litigants
and this court. Reasonable grounds having
been shown, we grant review in this case pursu-
ant to 49 U.S.C. § 1486(a). !

83. Consolidated Rail Corporation v. Darrone, —
U.S. —, 104 S.Ct. 1248, 79 L.Ed. 568 (1984).

84. See generally White House Conference” on
Handicapped Individuals Act, Pub.L. 93-651,
§ 301, BO Stat. 2 er seg. (1974), 29 US.C.A. § 701
(historical note); S.Rer. No 1297, reprinted in
1974 U.S.Cope Cong. &« Ap.News at 6406.

85. Wegner, supra note 4, at 403.

86. .Title VI provides: "No person in the United
States shall, on the grounds of race, color, or
national origin, be excluded from participation
in, be denied the benefits of, or be subjected to
discrimination under any program or activity
receiving Federal [inancial assistance.” Civil
Rights Act of 1964, § 601, Pub.L. No. 88-352, 78
Stat. 252 (codified a1 42 U.S.C. § 2000d (1976);
cf. supra text accompanying note 3. ’

87. Tide IX provides: “No person in the United
Siates shall, on the basis of sex, be excluded
from participation in, be denicd the benefits of,
or be subjected 1o discrimination under any

developed in those areas to the resolution
of problems arising under the Rehabilita-
tion Act® In our review of the rulemak-
ing proceeding below, and particularly in
our analysis of what constitutes sufficient
federal “financial assistance” to bring a
“program or activity” within the reach of
section 504, we shall do the same.

We emphasize at the outset, however,
the extent to which the issue of discrimina-
tion against the handicapped, particularly
in 'the complex realm of commercial air
transportation, is sui genmeris.®® Accord-
ingly, our holding today is a narrow one
which must be understood in the unique
context of two intersecting considerations.
First, we are interpreting a statute that

was explicitly addressed not merely to en- .

hancing employment and ending discrimi-
nation but to expanding the mobility of
handicapped persons, to reducing barriers
to transportation. Second, we are con-

education program or activity receiving Federal
financial assistance ...." Education Amend-
ments of 1972, Pub.L. No. 92-318, § 901(a), 86
Stat. 37} (codified at 20 US.C. § té681(a)
(1982)).

88. See, ¢.g. Brown v. Sibley, 650 F.2d 760, 767
(5th Cir.1981); see also, Wegner, supra note 4.

89. The difficult choices necessitated by the
idiosyncratic nature and extent of any particu-
lar individual's disability and the peculiar re-
quirements of air safety make rulemaking in
this area especially delicate, as our review of the
background of this case in Part | suggests.
Even in the arguably less complicated area of
ground transportation, it may be no simple task
to determine what seclion 504's decepiively
clear mandate requires:

What must be done to provide handicapped
persons with the same right to utilize mass
transportation facilities as other persons?
Does each bus have to have special capacity?
Must cach seat on each bus be removable?
Must the bus routes be changed 10 provide
stops al all hospitais, therapy centers and
nursing homes? Is it required that buses be
able to accommodate bedridden persons? Is
it discriminatory 1o answer any of these ques-
tions in the negative? Will the operation of
hydraulic lifts on buses involve stigmatizing
effects on the persons who use them? If so, is
that a discrimination solely by reason of
handicap within the meaning of § 5042
Atlaniis Ce ity, Inc. v. Adi 453 F.Supp.
825, 831 (D.Colo.1978). See also Dopico v. Gold-
schmidi, 687 F.2d 644, 652 (2d Cir.1982); Ameri-
can Public Transit Assn v. Lewis, 655 F.2d 1272,
1281 (D.C.Cir.1981) (Edwards, J., concurring).

(
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cerned with the appropriate regulation of
an industry that is an integral part of a
“program in activity” of a very special
kind. In fact, the analysis of what consti-
tutes “federal financial assistance” in this
case, and the related question of how prop-
erly to apply section 504 to the airline
industry, turn in significant part upon the
specific and “special’ ways in which,
whether directly subsidized or not, all air
carriers are inextricably intertwined with
the federally-funded *'program or activity”
of commercial air transportation. Even at
its most doctrinal, this is a case, above all,
about access to airplanes and the Rehabili-
tation Act of 1973.

1. Exclusive Operating Certificates

In its rulemaking proceeding the CAB
properly disposed of the argument made by
petitioners and others that all certificated
air carriers should be subject to section 504
because they receive federal financial as-
sistance in the form of “operating certifi-
cates giving exclusive domain over valu-
able air routes.” ¥

While an operating certificate may be of
some value, it no longer gives airlines
exclusive domain over routes, see section
1601(a)(I1)MC) of the Act. It therefore
presents & situation similar to Gottfried
v. Federal Communications Commis-
sion, 655 F.2d 297 (D.C.Cir.1981), wher it
was held that broadcast licenses do not
count as financial assistance within the
meaning of section 504.*

As appropriate as the Board’s reliance
upon our holding in Gottfried was, how-
ever, that case merits a brief discussion
here, not only because it represents an
important earlier construction of the stat-
ute, but also because its holding must be

90. Final Rule, 47 Fed.Reg. at 25,937.
9. Iid

92. Gottfried v. Federal Communications
Comm'n, 655 F.2d 297 (D.C.Cir.}981), revd on
other grounds, sub nom. Community Television
of S. Cal, 459 U.S. 498, 103 S.Ct. 885, 74 L.Ed.2d
705 (1983).

93. The assistance in Gottfried was both indirect
("congressional appropriati ch Hed ...
through ... the Depariment of Commerce and
the Corporalion for Public Broadcasting”), id. at

understoed in its appropriate—and some-
what limited—context.

In Gottfried this court remanded to the
FCC a challenge to the license renewal of a
public television station on the ground that
the Commission had failed to inquire specif-
ically into the station’s efforts to meet the
programming needs of the hearing im-
paired.® Its obligation to do so, the court
noted, was founded upon section 504 of the
Rehabilitation Act, to which the public sta-
tion was bound by virtue of its receipt of
federal financial assistance.®® The court
expressly held, however, that Congress did
not “intend broadcast licenses to count as
‘financial assistance’ within the meaning of
section 504.” ** Accordingly, it declined to
remand a parallel challenge to the license
renewal of seven commercial stations to
which, it concluded, section 504 did not
apply.*

In so doing, this court in Gottfried re-
viewed the “legislative heritage” of section
504 and of the Civil Rights Act of 1964
upon which it was modeled and discovered
“no reference to the FCC or to any other
government program involving issuance of
federal licenses.” % Moreover, we noted
that in its original regulations issued for
the guidance of all federal agencies, HEW
*“never explicitly classified broadcast licens-
es as financial assistance,”" % even though
not only federal “funds” but “services of
Federal personnel” and “real and personal
property or any interest in or use of such
personal property” and other less obviously
“financial” assistance was so included.®
Finally, we observed that the Justice De-
partment, which had recently been desig-
nated by Executive Order as the agency
responsible for coordinating federal efforts
to implement section 504, had specifically
held that “'[t]he term “Federal financial
assistance” ... does not include licenses,
for example, since licenses are not Federal

655 F.2d 306, and “more direct and traditional”
(restricted program grants to the particuiar sta-
tion. from particular federal agencies), id. at
307.

94, /d a1 312

98, Id at 301, 312.
96. Id. a1 312, 313.
97. /d. at 314 n. 63.

98. Id. a1 314, ciring 45 C.F.R. §§ 84.3(h), 85.3(c)
(1979).
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assistance grants, contracts, loans, or coop-
erative agreements.’ "' *

In relying upon Gottfried to justify its
rejection of the argument that operating
certificates granted to carriers constitute
“federal financial assistance” within the
meaning of section 504, therefore, the
Board was correct.!™® The license-specific

nature of Gottfried's holding and rationale, -

however, limits its applicability when con-
sidering other types of federal financial
assistance.'®

2. Favorable Tax Treatment

Petitioners note that “[fJrom its incep
tion, the cornmercial aviation industry has
received substantial direct and indirect as-
sistance from the federal government,” and
that “[m]ost of the major airlines” received
direct subsidies “in their early years.” %
Currently, they argue, such federal finan-
cial assistance takes the form not only of
money subsidies under certain sections of
the Federal Aviation Act but also of speciai
investment tax credits made available to
“certain railroads and airlines” by the In-
ternal Revenue Code, 26 US.C. & 46(a)X8)
(1976 & Supp. V 1980). Respondents, by
contrast, find it ‘“‘inconceivable, that Con-
gress “intended to place nondiscrimination
obligations on every commercial enterprise

99. Id. at 314 n. 65 (quoting Nondiscrimination
Based on Handicap in Federally Assisted Pro-
grams—i{mplemeating Seciion 504 of 1he Reha-
bilitation Act of 1973 and Executive Order
11914, 45 Fed.Reg. 37,620, 37,632 (June 3,
1980)).

100. This is not to say that broadcast or other
federal licenses cannot be of great vaiue. Tt has
been suggested that even twenty years ago tele-
vision broadcast licenses were worth $1,500,000,
see Levin, Economic Effects of Broadcast Licens-
ing, 72 J.PoLEcon. 151 (1964), and it has been
argued that granting such a license is the func.
tional equivalent of “"Government subsidization
of broadcasters,” Columbia Broadcasting Syst.,
Inc. v. Democratic NarT Commitiee, 412 U.S. 94,
174 n. 5, 93 S.Ct. 2080, 2122 n, 5, 36 L.Ed.2d 772
(1973) (Brennan, 1., dissenting). Our holding in
Gotifried was made in the face of such sugges-
tions and arguments, which are less weighty
here, since airline operating certificates are nol
Jonger exclusive.

10L. See, e.g, infra notes 144-147 and accompa-
nying text (discussion of Amgel v. Pan Am.
World Airways, Inc.).

102, PVA Brief at 13.

enjoying some form of favorable tax treat-
ment.” 18
Petitioners find support for their position
in McGlotten v. Connally, 338 F.Supp. 448
(D.D.C.1972) (three-judge court), which held
“that assistance provided through the tax
system is within the scope of Title VI of
the 1964 Civil Rights Act,” since
{i]n the absence of strong legislative his-
tory to the contrary, the plain purpose of
the statute is controlling. Here that pur-
pose is clearly to eliminate discrimination
iy programs or activities benefitting
from federal financial assistance. Dis-
tinctions as to the method of distribution
of federal funds or their equivalent seem
beside the point ... .10

The three-judge court in McGlotten ruled
that the tax exemption provided fraternal
orders by section 501(cX8) of the Internal
Revenue Code, “[s]ince it is available only
to particular groups ... operates in fact as
a subsidy in favor of the particular activi-
ties these groups are pursuing. It thus
falls within the coverage of the Civil Rights
Act.” 1% By direct and legitimate analogy,
petitioners suggest, the investment tax
credit available to railroads and airlines in
particular by section 46(al8) constitutes
sufficient federai financial assistance to
airlines so “‘subsidized” '* to trigger cover-
age by section 504.

103. Respondents’ Brief at 29.

104. McGlotten v. Connally, 138 F.Supp. 448, 461
(D.D.C.1972) (three-judge court).

105. /d. a1 462. McGlotten noted aiso that the
deductibility of charitable contribulions to
§ 501(c)(8) frawernal orders “opcrates in effect
as a Government matching grant,” id. (citations
omitted) and therefare, like the exemption avail-
able 10 such groups, constilutes a "grant of fed-
eral financial assistance.” /d. The court con-
cluded that the fraternal organizations in
McGlatten, which excluded nonwhites from
membership, were subject to Title V1.

106. McGlotien observed that “the deductions
provided in the Code are not all cut from the
same cloth. Most relaie primarily to the opera-
tion of the tax itself, and thus would not consti-
tute a grant of federal financial assistance.” Id
at 461. In this case, however, the Code provi-
sion is highly specific, relating noi to the “1ax
itseif* but to “airline property ... used by the
taxpayer directly in conneclion with ... the
furnishing or sale of transportation as a com-
mon carrier by air subject to the jurisdiction of
the Civil Aeronautics Board or the Federal Avia-
tion Administration.” 26 U.S.C. § 46{a)(8XE)
(1976 & Supp. V 1980).

N

/

{
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In its rulemaking proceeding the CAB
failed to address the tax subsidy argument.
To this court, respondents argue that
McGlotten is petitioners’ “sole authority,”
that it *has had no case law progeny,” that
its discussion of Title VI and ‘“‘federal fi-
nancial assistance” was merely “dictum” in
a case that was really about the state ac-
tion doctrine and the equal protection
clause, and that in its recent decisions hold-
ing that tax exemptions and tax deductibili-
ty do indeed constitute ““a form of subsidy
that is adminsitered through the tax sys-
tem,” Regan v. Taxation with Represenia-
tion of Washington, 461 U.S. 540, 544, 103
S.Ct. 1997, 2000, 76 L.Ed.2d 129 (1983), the
Supreme Court “conspicuously failed to in-
voke” McGlotten."™ None of these argu-
ments is convincing. Both in Regan and
Bob Jones University v. United States,
461 U.S. 574, 103 §.Ct. 2017, 76 L.Ed.2d 157
(1983), the Supreme Coury affirmed
McGlotten's fundamental approach. More
important, we think, i8 the possibility that
Congress did not intend, by granting a
limited tax incentive to a particular indus-
try or group, to thereby encompass every
such industry or group, or, for that matter,
individual within some ever-widening and
potentially almost limitless definition of
“federal financial assistance.”

It is true that the industry-specific na-
ture of the accelerated depreciation allow-
ance permitted airline property may obvi-
ate that danger in this case. But it is also
true that the exemptions and deductions at
issue in McGlotten, Bob Jones, and Regan
were of a much more fundamental nature
than the modest incentive to capital ex-
penditures to which petitioners point
here.'® To find that the government could
force an airline to comply with a federal
antidiscrimination mandate solely because

107. Respondemis’ Brief a1 29 n. 17. Respon-
dents fail 10 note thal a crucial companion case
lo Regan prominently credits McGlorten with
prompting Congress to enact a Code provision
denying tax subsidies to segregaied social clubs.
Bab Jones Univ. v. United States, 461 US. 574,
601 n. 26, 103 S.C1. 2017, 2033 n. 26, 76 L.Ed.2d
157 (1983) ("Section 301(i) was enacled primari-
iy in response o thai decision.”).

108. We nole, for example, that the discussion of
charitable exemptions and deductions in Beb
Jones emphasizes their historic unportance and
fundamenial nature, and that neither Regan nor

it takes advantage of section 46{al8) tax
credits would be to find the government
impotent to compel such compliance if any
airline should elect to forego such credits.
If Congress did intend handicapped citizens
to have access to air transportation and to
apply the nondiscrimination principles of
section 504 to all carriers, we would violate
that intent by holding that a carrier could
avoid compliance through its accountant, or
that Congress would be giving a green
light to discrimination if it ever chose to
enhance federal revenues in this deficit-
plagued era by closing tax loopholes or
simplifying the Code.

3. The National Air Traffic Control
System

If interpreting every de minimis tax in-
centive as sufficient “federal financial as-
sistance" to trigger the coverage of federal
antidiscrimination statutes wouid be over-
broad in its consequences and reach, peti-
tioners’ argument that the government’s
expenditure of some two billion dollars an-
nually to provide airlines with a national
system of air traffic control seems, by con-
trast, appropriately narrow and specific.'”
This program employs, on a twenty-four
hour basis, highly-trained air traffic man-
agement personnel who monitor and con-
trol takeoffs, landings, and en route flights
of civil and military aircraft in order to
assure safe and expeditious air transporta-
tion. By directly financing the operation of
twenty-five control centers, more than four
hundred terminal control facilities, and ad-
ditional flight service stations, as well as
by administering its flight standards and
medical fitness programs, petitioners ar-
gue, the federal government provides fi-
nancial assistance that is “‘absolutely crit-
ical to the operation of the airlines.” '

Hob Jones discusses any (of the multitude of)
Code provisions other than plenary exemptions
and deductibility of the sort applied exclusively
to non-profil organizations.

109. In 1983 and 1984 the federal government
allocated $2.2 billion and $§2.3 billion, respec-
tively, for 1he operation, installation and main-
tenance of the air 'raffic conirol system. Exec-
utive Office of the President, Office of M -
ment and Budget, Appendix to the Budget of the
United Staies Govemnment, 1984 at 1-Q27.

140, See PVA Brief at 14
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It cannot be seriously disputed that the
safe and efficient operation of commerecial
air transportation depends in great meas-
ure (if not, as petitioners assert, “entirely’)
upon “the proper functioning of the nation-
al air traffic control system.” "' One can
scarcely imagine a modern airline repre-
senting to its customers that a regularly
scheduled flight will leave at a time certain
and arrive reliably at its destination if this
“essential service” 12 provided by the FAA
did not exist. Moreover, this crucial assist-
ance may reasonably be considered “finan-
cial.” Definitions of “federal financial as-
sistance” issued by both the Department of
Health and Human Services and the De-
partment of Justice state explicitly that the
term encompasses

any grant, loan, contract, ... or any oth-
er arrangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of: (1) Funds; (2)
Services of Federal personnel; or (3)
Real’ and personal property or any inter-
est in or use of such property ... !

Consequently, petitioners’ argument that
the federal air traffic control system is an
“arrangement” that “provides or otherwise
makes available assistance in the form of
. services of Federal personnel” leads
reasonably to the conclusion that the sys-
tem does indeed constitute federal financial
assistance to all commercial air carriers. It
follows, therefore, that any and all carriers
making use of the federal air traffic con-
trol system should be subject to any regu-
lations promulgated under section 504.

L fd a8,

N2. United States v. Professional Air Traffic Con-
trollers Org., 653 F.2d 1134, 1141 (7th Cir.1981),
cert. denied, 454 U.S. 1083, 102 S.C1. 639, 70
L.Ed.2d 617 (1981).

113. 28 C.F.R. § 41.3(e) (1983) (Depannment of
Justice). Most federal agencies construe “feder-
al financial assistance” at least as broadly. See,
e.g, 10 C.F.R. Part 1040.3(0) (1984) (Department
of Energy); 22 CF.R. § 142.3(h) (1983) (Depari-
ment of State); 29 C.F.R. § 32.3 (1983) (Depart-
ment of Education); 38 C.F.R. § 18.403(h)
(1983) (Veterans Administration).

4. Respondents’ Brief ai 25.

118. Jones v. Merropolitan Atlanta Rapid Transit
Auth., 681 F.2d 1376, 1380 (5th Cir.1982), cert.
dentied, — U.S. ——, 104 5.C1. 1591, 80 L.Ed.2d
123 (1984); accord, Peyton v. Rowe, 391 U.S. 54,

Respondents attack this argument on
several grounds. First, they contend that
“regulatory history and common sense”
make it clear that the current “‘services of
Federal personnel” language really means

“the loan or detail of Federal personnel to

carry out functions which private (i.e, air-
line) employees would otherwise have to
perform, e.g. fly airplanes.” " We are not
persuaded, however, that the language of
the Justice Department’s implementing
regulations should be taken to signify any-
thing less than the plain meaning of the
words themselves. “As a general matter,
courts eschew narrow interpretations of re-
medial statutes, Instead, remedial statutes
are normally accorded broad construction
in order to effectuate their purpose.” '
As the Senate report on the 1974 amend-
ments to the Rehabilitation Act explained,
“section 504 was enacted to prevent dis-
crimination against all handicapped individ-
uals ... in relation to Federal assistance in
employment, housing, transportation, edu-
cation, health services, or any other Feder-
ally-aided programs.” "¢ To that end, sec-
tion 504 and the civil rights statutes with
which it shares a common language and
heritage must “be liberally construed in
order that their beneficent objectives may
be realized to the fullest exient possi-
ble.” 117

Respondents’ more substantial line of at-
tack reiterates a point first articulated by
the Board in justifying its Final Rule be-
low: “It is the position of the FAA, with
which we concur, that its air traffic control
services are not financial assistance to air-

65, 88 S.C1. 1549, 1555, 20 L.Ed.2d 426 {1968);
Ayers v. Wolfinbarger, 491 F.2d 8, 16 (5th Cir.
1974).

t16. S.Rer. No. 1297, 93d Cong., 2d Sess., reprint-
ed in 1974 U.S.Cooe Conc. & Ap News 6373, 6388
(emphasis added); see also S.Rer. No. 1149, 95th
Cong., 2d Sess. (1978), reprinted in 1978 U.S.
Cooe Conc. 4 Ab.News 7312, 7404,

117, United States v. El Camino Community Col-
lege Dist., 454 F.Supp. 825, 829 (C.D.Calif.1978),
affd, 600 F.2d 1278 (9th Cir.1979), cert. denied,
444 US. 1013, 100 S.Ct. 661, 62 L.Ed.2d ¢42
(1980), citing SuTHERLAND. STATUTES AND STATUTORY
Construction § 72.05 at 392 (4th ed. 1974) (“To
this end, couns favor broad and inclusive appli-
cation of statory language by which coverage
of legislation to protect and implement civil
rights is defined.”); see also Griffin v. Brecken-
ridge, 403 U.S. 88, 91 S5.C1. 1790, 29 L.Ed.2d 338
{1971).

(
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lines. Rather, they are services provided
to the public generally to ensure flight
safety.” W8 The federal air traffic control
and safety programs, respondents suggest
to this court, must be considered
in the general category of *public
goods.” They are the goods and services
from which all citizens and businesses
benefit.... Thus, for example, the
government may assure clean air
through a variety of means, Federaily
financed or operated. But the recipient
of the benefit cannot be precisely locat-
ed, and no one enjoys an exclusive bene-
fit. The air controllers help to assure
“safe skies"; this “assists” airlines more
directly than it assists other enterprises;
yet it also assists all enterprises that use
the airlines or fly private planes in the
course of their business. It also protects
those on the ground from plane crashes.
It does not, however, amount.to “Federal
financial assistance.”

If, as PVA seems Yo assume, Congress
had wanted to cover every enterprise
benefitting from a federal program, it
would have said so, but it did not.'"

It is true that in important respects the
provision of air traffic controllers might be
analogized to the provision of highway pa-
trolmen or traffic signs or signal; federal
funding of such programs would not be
likely to be considered the sort of “Federal
financial assistance” sufficient to bring ev-
ery private trucking business or other en-
terprise that used the highways within the
scope of section 504. On the other hand,
respondents concede that the air controller
program ‘“assists” airlines more directly
and extensively and specifically than other
enterprises. Moreover, as petitioners ob-

118. Final Rule, 47 Fed.Reg. at 25,937,

119. Respandenis’ Brief at 27, 28 (citations omit-
ted).

120. See PVA Reply Brief at 8-11.

121. See id Indeed, some recent proposais 1o
substitute a privately owned and operated sys-
tem of air traffic control would lead, presum-
abty, to just such a result—~that is, airlines
would contract with and pay for the services of
the privaie program operatoris). The “assist-
ance” provided the airlines in the form of the
FAA's [light standards program, however—certi-
fying aircraft, pilot competence, etc.—is more
purely regulaiory in nature, and therefore more

serve, it would be absurd to exempt a fed-
erally-funded local transit authority or
school system from compliance with section
504 on the ground that public transporta-
tion benefits passengers as well as transit
systems and, like public education and safe
air travel, it is a “public good.” '*® The
fact is that the air traffic control system is
indispensable to the very eristence of
modern commercial aviation, and that if it
were not provided by the federal program
now in place, it would have to be provided,
and paid for, by the airlines themselves.'®

It is at this juncture, however, that our
analysis must be informed by the Supreme
Court’s resolution of a related problem in a
case that has been decided since we heard
oral argument in this matter. In Grove
City College v. Bell, — US. —, 104
S.Ct. 1211, 79 L.Ed.2d 516 (1984), the Court
construed the language of Title IX's prohi-
bition against sex discrimination in any
“education program or activity” that is “re-
ceiving Federal financial assistance” in a
manner that compels us to focus less on
the mode of assistance than on the ‘“‘pro-
gram or activity” being assisted. In partic-
ular, although the Court warned that noth-
ing in Title IX justified “making the appli-
cation of the nondiscrimination principle de-
pendent on the manner in which a program
or activity receives federal assistance,” '
it emphasized as well that an agency's au-
thority to regulate under Title IX was limit-
ed by “the program specific nature of the
statute.” '3 Thus, even if the “economic
ripple effects” of federal financial aid to a
college’s students resulted in additional
funds for the institution’s general operat-
ing budget, a plurality of the Court held,
per Justice White, that only “the College's

analogous to the Gotifried analysis, see supra at
notes 90-101 and accompanying texi. To re-
quire a private company to acquire a license or
adhere 10 a (ederal standard, and then to call
the costs of reguiation and of monitoring com-
pliance a "benefit” to the regulaied company
which amounts 1o "financial assistance,” would
constitute booisirapping and would exceed the
boundaries of liberal statutory construction in
the interests even of remedial action and civil
rights.

122, Grove City College v. Bell, — U.S. —, 104
S.Ct. 1211, 1217, 79 L.Ed. 516 (1984).

123. /d. a1 1221.




712 752 FEDERAL REPORTER, 2d SERIES

own financial aid program ... may proper-
ly be regulated under Title IX." 124

The implications of the Grove City analy-
sis for the case before us are not complete-
ly clear. To the extent to which petitioners
argue that a national air traffic control
system would have to be provided at the
airlines’ own expense if it were not provid-
ed by the federal government (i.e., that this
federal program has “‘economic ripple ef-
fects” that make additional funds available
for other airline operations), the Grove
City plurality would appear to be unsym-
pathetic. And if the federal air traffic
control system is the “program or activity”
which is deemed to receive *‘federal finan-
cial assistance,” then the program-specific
mandate of Grove City would imply that
only that particular system—its personnel
practices and physical facilities, for exam-
ple—could be regulated under section 504.
If, on the other hand, the “program or
activity” at issue is deemed to be that of
commercial air transportation as engaged
in by the air carriers, and if the air traffic
system is deemed—via its personnel and
facilities—to be the “federal financial as-

. sistance” provided to that program, then
any “program specificity’” problem with pe-
titioners’ argument is avoided.

{1} Such a problem is not before us in
the instant case, however, because we need
not reach it to hold that the CAB erred as a
matter of law in failing to apply its section
504 regulations to all commercial air carri-
ers. We base this holding upon the federal
government’s funding of airports and “air-
ways,” upon the necessary and inextricable
integration of these facilities with all com-
mercial air carriers and, above all, upon the

124. /d. at 1221, 22. Otherwise, the plurality
reasoned. “an entire school would be subject to
Title IX merely because one of its students re-
ceived a small BEOG (Basic Educational Oppor-
tunity Grant] or because one of its departments
received an earmarked federal grant. This re-
sult cannot be squared with Congress’ intent ...
[W)e have found no persuasive evidence sug-
gesting that Congress iniended that the Depart-
ment'’s regulatory authority follow federally aid-
ed students from classroom to classroom, build-
ing to building, or activity to activity.” /d.

128. 49 US.C. § 1714(a), as amended (1976 &
Supp. V 1981).

126. 49 U.S.C. § 1742, as amended (1976 & Supp.
V 1981).

127. Between 1982 and 1984 an estimated $17
billion were available for apportionment by the

clear intent of Congress in passing the
Rehabilitation Act of 1973 and the effort of
appropriate agencies to effectuate the man-
date of section 304 in the unique context of
commercial air transportation.

4. Federally Assisted Airports

The Airport and Airway Development
Act of 1970, 49 U.S.C. § 1714, as amended,
authorized the Secretary of Transportation
“to make grants for airport development”
in order *“to bring about, in conformity with
the national airport system plan, the estab-
lishment of a nationwide system of public
airports adequate to meet the present and
future needs of civil aeronautics...,” %
To this end Congress established the Air-
port and Airway Trust Fund, monies from
which are used to construct, acquire, lease
and improve facilities and equipment used
in civil aviation, currently in the amount of
several biilion dollars annually.!*® Grants
received by airports are not “earmarked”
but are “obtained through the use of a
single project application to cover all air-
port improvement projects contained in the
airport's annual expenditure program.” ‘¥
Typical capital projects undertaken with
the substantial federal financial assistance
so obtained have been airport land acquisi-
tion, runway construction, passenger termi-
nals, airport lighting, airport access and
service roads, electronic and visual ap-
proach aids, taxiway construction, obstruc-
tion removal, and fire/rescue equipment
and buildings.'® It is undisputed that this
extensive federal financial assistance to air-
ports subjects them to the nondiscrimina-
tion mandate of the federal civil rights
laws, including section 504 of the Rehabili-
tation Act of 1973.'#

Secretary. Estimates of actual disbursements,
consistent with a statutory formula now based,
inter alia, upon the number of passengers em-
planed at a particular airport, were about one
third that amoun..  See PVA Brief at 17 n. 14;
49 US.C.A. § 2206(a)(1) (West Supp.1984) (codi-
fying the Airport and Airway Improvement Act
of 1982, Pub.L. 97-248, 96 Stat. 671, Sept. 3,
1982).

128. National Transportation Policy Study Com-
mission Final Report, National Transporiation
Policies Through the Year 2000 (June 1979) at
187-88.

129. See, e.g, Respondents’ Brief a1 29, 30 (citing
the Title VI regulations of DOT and FAA and
DOT's section 504 regulation).

-
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The critical question then becomes
whether, as respondents contend, the scope
of section 504 “extends to the threshold of
the planes themselves, but not beyond.” 13
Such a result is required, respondents ar-
gue, by virtue of “longstanding administra-
tive interpretation,” Supreme Court prece-
dent, and a case in our own district court
which “has squarely held” that the indirect
assistance provided airlines using federally-
funded airports did not trigger the cover-
age of section 504."' We consider, and
reject, each of these arguments in turn.

First, the longstanding and, until this
proceeding, consistent interpretation of
federal civil rights statutes has supported
the position not of respondents but of PVA.
For example, in applying its Title VI regu-
lations to federally assisted airports, the
Department of Transportation explicitly in-
cluded .

restaurants, snack bars, gift shops, tick-

et counters, baggage®handlers, car rental
agencies, limousines and taxis franchised
by the airport sponsor, insurance under-
writers, and other businesses catering to
the public at the airport.'?
If these businesses are construed as receiv-
ing federal financial assistance by virtue of
federal aid to airports, it is nonsensical to
exclude the air carriers themselves, which
surely are businesses “‘catering to the pub-
lic at the airport.” Indeed, in its own sec-
tion 504 rulemaking, DOT explained that
its regulations apply, inter alia, to ticket
counters, boarding devices, baggage check-
in and retrieval, and teletypewriters, *“‘all of
which are owned and operated by the air-
lines at most airports.” ¥ DOT's decision
in 1979 not to extend its own rules to air
carriers' in-flight activities obviously was a
result of the CAB’s assertion of such au-
thority at that time, and of DOT's com-

130. /d at 30.

131. /d. at 30-31.
§32. 49 C.F.R. Part 21, Appendix C (1984).

133, Nondiscrimination on the Basis of Handi-
cap in Federally-Assisted Programs and Activi-
ties Receiving or Benefitting from Federal Fi-
nancial Assistance, 44 Fed.Reg. 31.442. 31,451
(May 31, 1979) |hereinafier cited as DOT Sec-
tion 504 Rules).

134, /d. at 31,451 (emphasis added).

138. See supra note 35; Proposed Rule, 44 Fed.
Reg. at 32,405. Commenting in this regard on

mendable effort to avoid redundant, over-

lapping regulations:
Following publication of [DOT's] NPRM,
representatives of the DOT, FAA, HEW
and the Civil Aeronautics Board (CAB)
met to discuss the respective legal au-
thority and responsibilities for improving
the accessibility of air travel to handi-
capped persons. Following this meeting,
the CAB determined that it had statutory
.authority to issue regulations governing
air transportation of handicapped per-
sons.... Action by the CAB ... would
ensure the uniform provision of servic-
es and equipment by the airlines, need-
ed lo accomplish accessibilily to air
travel for handicapped persons....'™

Of course, the CAB'’s initial interpreta-
tion of its rulemaking authority under sec-
tion 504 was consistent with this expecta-
tion. Its Notice of Proposed Rulemaking
assumed that all certificated carriers would
be covered, and invited comment specifical-
ly only as to whether small commuter car-
riers with planes of fewer than thirty seats
should be exempted.'** This initial position
of the CAB was in fact consistent with its
own “longstanding administrative interpre-
tation” of its Title VI regulations as cover-
ing programs “‘including”—but not limited
to—those receiving direct money subsidies,
and as applying not only to “money paid”
but to “other federal financial assistance
extended.” '% The Board’s sudden rever-
sal in this regard was contrary not only to
the interpretation of other agencies in this
context, but to its own.

A more substantial argument advanced
by respondents is based upon two recent
Supreme Court cases, one of which was
sub judice at the time the instant petition
for review was heard. In North Haven
Board of Education v. Bell, 456 U.S. 512,

the CAB's proposed section 508 rules. DOT
urged the more inclusive coverage: “We do not
believe application of Part 382 should be limited
. DOT believes that handicapped travelers
should not be deprived of air transportation {on
planes of less than 30 seats), unless a carrier can
show that, because of aircraft structure restric-
tions, certain types of handicapped passengers
cannot be safely acc dated.” Cc

of the U.S. Depariment of Transportation before
the Civil Aeronautics Board at 4, 5 (Sept. 13,
1979), J.A. 78, 75.

136. 14 C.F.R. § 379.2 (1983).
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102 S.Ct. 1912, 72 L.Ed.2d 299 (1982), the
Court concluded “'that an agency's authori-
ty under Title X both to promulgate regu-
lations and to terminate funds is subject to
the program-specific limitation of 8§ 901
and 902" ' Thus, respondents argue,
“[w]hile an airline may utilize a federally-

* funded program, i.e., airport operations, it
is not a federally funded program itself by
virtue of the airport’s receipt of aid."” 38
North Haven's emphasis upon “program
specificity” was, as we have noted, reaf-
firmed by the Court's more recent decision
in Grove City College v. Bell " But it is
also true that in its North Haven opinion
the Court expressly did “not undertake to
define ‘program’’ '® apd that in Grove
City the plurality emphasized not only that
the student financial aid at issue was “‘sui
generis” but that the intent of Congress in
passing Title IX was central to its analy-
sis.”  In considering what we believe
must also be termed the sui generis nature
of commercial air transportation, as well as
the intent of Congress in passing the Reha-
bilitation Aect of 1973, combined with the
postenactment administrative and legisla-
tive construction of section 504, we find
that the regulations promulgated in this
case must be applied to all air carriers
using federally-funded airports in their
“program or activity’” of providing com-
mercial air transportation.

Airports and airlines are inextricably in-
tertwined.'"? The indissoluble nexus be-
tween them is the provision of commercial
air transportation. Although airports may
lease space to gift shops and airlines may
publish inflight magazines or own a chain
of resort hotels, when it comes to the “pro-

137. 456 US. at 538, 102 S.Ct. at 1926.
138. Respondents’ Brief at 32.

139. — US. ——, 104 5.C\. 1211, 79 L.Ed.2d 516
(1984).

140. 456 U.S. at 540, 102 S.Ct. at 1927. .
141. 104 S.Cu. at 1221, 23,

142. For example, as the Board itself has ob-
served, at some airports “a single airline may
have its own terminal building” and substantial
parts of the airport’s physical plant may be
“carrier-owned.” In other cases “the design of
most of the facilities, perhaps even including
parking facilities, may well be under the air-
lines' control [including control "over their se-
lection, design, construction or alteration”],

gram or activity” of providing air transpor-
tation to the traveling public, the two enti-
ties are so functionally integrated that they
become one. While it may be the case, as
respondents urge, that the airline as a
corporate entity does not become a federal-
ly-assisted “program” by virtue of its use
of federally-assisted airports, its “program
or activity’” of providing commercial air
transportation certainly does. Thus, sec-
tion 504 may or may not reach the prac-
tices of a hotel owned and operated by an
airline company; but it certainly must
reach, in our view, the treatment afforded
a passenger who boards that company’s
aircraft at, deplanes to, and reaches his
destination safely and efficiently only be-
cause of, a federally-funded airport. Just
as the plurality in Grove City distinguished
the college’s financial aid program from
other programs within the institution, an
airline’s commercial aviation program, its
activity in actually carrying passengers
from one place to another, may be distin-
guished from its other programs or activi-
ties.

Respondents attempt to avoid this hold-
ing, finaily, by pointing to a case in our
district court which “squarely held” '3 that
to “hold that commercial airlines fall within
section 504 merely because of assistance
provided to airports would expand improp-
erly the accepted proposition that section
504 is limited to direct recipients of Federal
funds.” '™ The Board quoted in full and
explicitly relied upon this language from
Angel v. Pan American World Airways,
Inc."®" We reject it on at least three
grounds, and declare Angel squarely over-
ruled.

even if the property is leased from an airline
authority.” Final Rule, 47 Fed.Reg. at 25,940.
Especially in the case of the larger, most widely
used airports and air carriers, the structural,
and a fortiori the functional, integration of air-
port and air carrier is self-evident. As has been
noted, “in the airline industry, two inputs (air-
line services and airport services) are required
10 produce a single output (air transportation).”
Note, Airline Deregulation and Airport Regula-
tion, 93 Yate LJ. 319 n. | (1983). See also the
Board’s initial definition of “facility” in its I'ro-
posed Rule, supra note 27.

143. Respondents’ Brief at 30.

144. Angel v. Pan Am. World Airways, Inc., 519
F.Supp. 1173, 1178 (D.D.C.1981).

148, Final Rule, 47 Fed.Reg. at 25,937.

First, even if “airlines” on a company-
wide basis are not covered by section 504,
we believe their programs and activities
providing commercial air transportation
are, as noted above. Second, Grove City
directly undermines any notion that cover-
age of federal antidiscrimination statutes is
in any way—much less as an “accepted
proposition”—*limited to direct recipients
of Federal funds.” As the Court held un-
ambiguously in Grove City:

Nothing ... suggests that Congress ele-

vated form over substance by making

the application of the nondiscrimination
principle dependent on the manner in
which a program or activity receives fed-
eral assistance. There is no basis in the
statute for the view that only institutions
that themselves apply for federal aid-or
receive checks directly from the federal
government are subject to regulation.'¢
Third, Angel depends*for its holding upon
an unjustifiably broad reading of Gottfried
v. FCC, a case which, as we have discussed
in some detail, is license-specific in its hold-
ing and rationale, and which in the consid-
eration of federal financial assistance to
airports and air transportation is thorough-
ly inapposite.'¥?

5. Additional Considerations: The Spe-
cial Administrative and Legisiative
Context

Our holding today that section 504 of the

Rehabilitation Act of 1973 applies to all

commercial air carriers and that the CAB

erred in restricting the application of its
section 504 regulations to those few small
carriers receiving direct money subsidies is

146. 104 S.C1. at 1217.

147. See supra notes 90-101 and accompanying
text. Similarly. respondents’ reliance upon Dis-
abled in Action v. Mayor and Citv Council of
Baltimore, 685 F.2d 881 (4th Cir.1982), must
fail, not for one but for at least three reasons.
First, in holding that the Bahimore [Orioles]
Bascball Club, as a nonexclusive lessee of a
federally-assisted municipal stadium, was not
subject to section 504 obligations, the Disabled
court pointed repeatedly to Angel. which we
have criticized, and 1o the “indirect” nature of
the aid involved. which cannot be weighted so
heavilv after Grove City. Second, the court’s
analysis in Disabled centered upon problems of
enforcement and compliance, implicating issues
not only of “directness” but of “affirmative ac-
tion” not present in the instam case (Club legal-
ly powerless to make “extensive physical altera-
tions demanded by plainmiffs,” id = 685).

buttressed by several unique features of
this case. These include the particular con-
cern evidenced by Congress for the right of
handicapped persons to travel and to have
the greatest possible access to employment
opportunities, the regulatory inconsisten-
cies manifested by the Board in the pro-
ceedings below, and the recent reaffirma-
tion by Congress of its commitment in this
area through its passage of the Civil Aero-
nautics Board Sunset Act of 1984.

Our starting point in this case must be
not only the statutory language,!*® which in
the case of section 504 must be accorded
“the scope that its origins dictate, ... a
sweep as broad as its language,” ** but the
statute as a whole. So concerned was the
Rehabilitation Act of 1973 with transpor-
tation in particular that it “established
within the Federal Government the Archi-
tectural and Transportation Barriers Com-
pliance Board” composed of, among others
appointed by the President, the heads of
the Departments of Health, Education, and
Welfare, Transportation, Housing and Ur-
ban Development, Labor, Interior, Defense,
and of the General Services Administration,
Postal Service, and Veterans Administra-
tion. This Board [hereinafter ATBCB) was
charged particularly with the task of reduc-
ing “architectural, transportation, and atti-
tudinal barriers” in, inler alia, “public
transportation (including air, water, and
surface transportation whether interstate,
foreign, intrastate or local).” '*® Conse-
quently, it was not surprising that a 1974
Senate report should list transportation as
one of five itemized areas to which section
504 was meant to apply.'s

Third, in no sense was access to baseball games
as central a concern of Congress in enacting the
Rehabilitation Act of 1973 as was nondiscrimi-
natory access 1o vital modes of transportation
and, thereby, to employment opporiunities that
might otherwise be denied solely on account of
handicap. See infra notes 148-156 and accom-
panying text.

148, See North Haven Bd. of Educ. v. Bell, 156
U.S. 512, 520, 102 S.Ct. 1912, 1917, 72 L.Ed.2d
299 (1982); Grevhound Corp. v. Mt Hood
Stages, Inc., 437 US. 322, 330, 98 S.Ct. 2370,
2375, 57 L.Ed.2d 239 (1978).

149, 456 US. a1 421, 102 S.Ci. at 1918, citing
United States v. Price, 383 U.S. 787, 801, 86 S.Ct..
1152, 1160, 16 L.Ed.2d 267 (1966).

150. 29 US.C. § 792(a), (b)(2) (Supp. V 1981).

15). See supra note 116 and accompanying text.



