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Notice: This opinion is subject to formal revision before publication
in the Federal Reporter or U.S.App.D.C. Reports. Users are requested
to notify the Clerk of any formal errors in order that corrections may be
made before the bound volumes go to press.

United States ot of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 85-1150

NATURAL RESOURCES DEFENSE COUNCIL, INC., PETITIONER
V.

U.S. ENVIRONMENTAL PROTECTION AGENCY and
LEE M. THOMAS, ADMINISTRATOR, U.S. ENVIRONMENTAL
PROTECTION AGENCY, RESPONDENTS

VINYL INSTITUTE, INTERVENOR

Petition for Review of an Order of the
Environmental Protection Agency

Argued En Banc April 29, 1987
Decided July 28, 1987

David D. Doniger, for petitioner.

Peter R. Steenland, Attorney, Department of Justice,
with whom Stephen L. Samuels, Margaret N. Strand,
Michael W. Steinberg, Mark P. Fitzsimmons, Attorneys,
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Department of ;Iustice, Francis Blake, General Counsel,
William Pedersen, Associate General Counsel, Charles
Carter, Assistant General Counsel, and Earl Salo, Attor-

ney, Environmental Protection Agency, were on the brief,
for respondents,

Jerome H. Heckman, Peter L. delaCruz, Gary H. Baise,
Robert Brager, Brenda Mallory, Albert J. Beveridge III
and Don G. Scroggin were on the brief for intervenor,
The Vinyl Institute.

Daniel Marcus was on the brief for amicus curiae,
American Iron and Steel Institute, urging approval of
Environmental Protection Agency action to withdraw pro-
posed amendments to the vinyl chloride standard.

Robert V. Percival was on the brief for amicus curiae,
Environmental Defense Fund, urging the grant of Nat-
ural Resources Defense Council’s petition for review.

G. William Frick, Martha A. Beauchamp, Arthur F.
Sampson III and John Gibson Mullan were on the brief
for amicus curice, The American Petroleum Institute,
urging affirmance of the panel decision. Stark Ritchie
and Arnold Block also entered appearances for the Amer-
ican Petroleum Institute.

David F. Zoll and Neil Jay King were on the brief for
amicus curiae, Chemical Manufacturers Association, urg-
ing approval of Environmental Protection Agency action.
Frederic P. Andes also entered an appearance for Chem-
ical Manufacturers Association.

Frederick R. Anderson was on the brief for amicus
curiae, Various Professors of Law, urging the reversal
of the panel decision.

Before: WALD, Chief Judge, ROBINSON, MIKVA, Eb-
WARDS, RUTH B. GINSBURG, BORK, STARR,
SILBERMAN, BUCKLEY, WILLIAMS and D.H.
GINSBURG, Circuit Judges.
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Opinion for the Court filed by Circuit Judge BORK.

Bork, Circuit Judge: Current scientific knowledge
does not permit a finding that there is a completely safe
level of human exposure to carcinogenic agents. The Ad-
ministrator of the Environmental Protection Agency,
however, is charged with regulating hazardous pollutants,
including carcinogens, under section 112 of the Clean Air
Act by setting emission standards ‘“‘at the level which in
his judgment provides an ample margin of safety to
protect the public health.” 42 U.S.C. § 7412(b) (1) (B)
(1982). We address here the question of the extent of
the Administrator’s authority under this delegation in
setting emission standards for careinogenic pollutants.

Petitioner Natural Resources Defense Council (“NRDC”)
contends that the Administrator must base a decision
under section 112 exclusively on health-related factors
and, therefore, that the uncertainty about the effects of
carcinogenic agents requires the Administrator to pro-
hibit all emissions. The Administrator argues that in the
face of this uncertainty he is authorized to set standards
that require emission reduction to the lowest level attain-
able by best available control technology whenever that
level is below that at which harm to humans has been
demonstrated. We find no support for either position in

. the language or legislative history of the Clean Air Act.

We therefore grant the petition for review and remand

_to the Administrator for reconsideration in light of this

opinion.
L

Section 112 of the Clean Air Act provides for regula-
tion of hazardous air pollutants, which the statute defines
as “air pollutant{s] to which no ambient air quality
standard is applicable and which in the judgment of the
Administrator cause[], or contribute[] to, air pollution
which may reasonably be anticipated to result in an in-
crease in mortality or an increase in serious irreversible,
or incapacitating reversible, illness.” 42 U.S.C. § 7412
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(a) (1) (1982). The statute requires the Administrator
to publish a list containing each hazardous pollutant for
which he intends to adopt an emission standard, to pub-
lish proposed regulations and a notice of public hearing
for each such pollutant, and then, within a specified
period, either to promulgate an emission standard or to
make a finding that the particular agent is not a hazard-
ous air pollutant. See id. § 7412 (b) (1) (B). The statute
directs the Administrator to set an emission standard
promulgated under section 112 “at the level which in his
judgment provides an ample margin of safety to protect
the public health.” Id.

This case concerns vinyl chloride regulations. Vinyl
chloride is a gaseous synthetic chemical used in the manu-
facture of plastics and is a strong carcinogen. In late
1975, the Administrator issued a notice of proposed rule-
making to establish an emission standard for vinyl chlo-
ride. 40 Fed. Reg. 59,532 (1975). In the notice, the
EPA asserted that available data linked vinyl chloride
to carcinogenic, as well as some noncarc¢inogenic, dis-
orders and that “[r]easonable extrapolations” from this
data suggested “that present ambient levels of vinyl
chloride may cause or contribute to . . . [such] dis-
orders.” Id. at 59,533. The EPA also noted that vinyl
chloride is “an apparent non-threshold pollutant,” which
means that it appears to create a risk to health at all
non-zero levels of emission. Scientific uncertainty, due to
the unavailability of dose-response data and the twenty-
year latency period between initial exposure to vinyl
chloride and the occurrence of disease, makes it impos-
sible to establish any definite threshold level below which
there are no adverse effects to human health. Id. at
59,533-34. The notice also stated the “EPA’s position that
for a carcinogen it should be assumed, in the absence of
strong evidence to the contrary, that there is no atmos-
pheric concentration that poses absolutely no public health
risk.” Id. at 59,534.
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Because of this assumption, the EPA concluded that it .
was faced with two alternative interpretations of its duty -
under section 112. First, the EPA determined that section
112 might require a complete prohibition of emissions of
non-threshold pollutants because a “zero emission limita-
tion would be the only emission standard which would
offer absolute safety from ambient exposure.” 40 Fed.
Reg. at 59,634. The EPA found this alternative ‘“neither
desirable nor necessary” because “[c]omplete prohibition
of all emissions could require closure of an entire indus-
try,” a cost the EPA found “extremely high for elimina-
tion of a risk to health that is of unknown dimensions.”
Id. ~

The EPA stated the second alternative as follows:
An alternative interpretation of section 112 is
that it authorizes setting emission standards that
require emission reduction to the lowest level achiev-
able by use of the best available control technology
in cases involving apparent non-threshold pollutants,
where complete emission prohibition would result in
widespread industry closure and EPA has determined
that the cost of such closure would be grossly dispro-
portionate to the benefits of removing the risk that
would remain after imposition of the best available
control technology.
Id. The EPA adopted this alternative on the belief that
it would “produce the most stringent regulation of haz-
ardous air pollutants short of requiring a complete pro-
hibition in all cases.” Id.

On October 21, 1976, the EPA promulgated final emis-
sion standards for vinyl chloride which were based solely
on the level attainable by the best available control tech-
nology. 41 Fed. Reg. 46,560 (1976). The EPA deter-
mined that this standard would reduce unregulated emis-
sions by 95 percent. /d. With respect to the effect of the
standard on health, the EPA stated that it had assessed
the risk to health at ambient levels of exposure by
extrapolating from dose-response data at higher levels of
exposure and then made the following findings:
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EPA found that the rate of initiation of liver angio-
sarcoma among [the 4.6 million] people living around
uncontrolled plants is expected to range from less
than one to ten cases of liver angiosarcoma per year
of exposure to vinyl chloride . . . . Vinyl chloride
is also estimated to produce an equal number of pri-
mary cancers at other sites, for a total of somewhere
between less than one and twenty cases of cancer per
year of exposure among residents around plants.
The number of these effects is expected to be reduced
at least in proportion to the reduction in the ambient
annual average vinyl chloride concentration, which
is expected to be 5 percent of the uncontrolled levels
after the standard is implemented.

Id. The EPA did not state whether this risk to health
is significant or not. Nor did the EPA explain the rela-
tionship between this risk to health and its duty to set
an emission standard which will provide an “ample
mavrgin of safety.”

The Environmental Defense Fund (“EDF”’) filed suit
challenging the standard on the ground that section 112
requires the Administrator to rely exclusively on health
and prohibits consideration of cost and technology. The
EDF and the EPA settled the suit, however, upon the
EPA’s agreement to propose new and more stringent
standards for vinyl chloride and to establish an ultimate
goal of zero emissions.

The EPA satisfied its obligations under the settlement
agreement by proposing new regulations on June 2, 1977.
While the proposal sought to impose more striet regula-
tion by- requiring sources subject to a 10 parts per mil-
lion (“ppm”) limit to reduce emissions to 5 ppm, and
by establishing an aspirational goal of zero emissions,
the EPA made it clear that it considered its previous
regulations valid and reemphasized its view that the in-
ability scientifically to identify a threshold of adverse
effects did not require prohibition of all emissions, but
rather permitted regulation at the level of best available

—,
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technology. 42 Fed. Reg. 28,154 (1977). The EPA re--
ceived comments on the proposal, but took no final action
for more than seven years. On January 9, 1985, the
EPA withdrew the proposal. Noting that certain aspects
of the proposed regulations imposed ‘“‘unreasonable” costs
and that no control technology “has been demonstrated
to significantly and consistently reduce emissions to a
level below that required by the current standard,” 50
Fed.. Reg. 1182, 1184 (1985), the EPA concluded that
it should abandon the 1977 proposal and propose in its
place only minor revisions to the 1976 regulations.

This petition for review followed.

II.

We must address at the outset two procedural chal-
lenges to the NRDC’s petition for review. First, an in-
dustry intervenor, the Vinyl Institute, argues that the
petition for review is not timely filed. Second, the EPA
argues that the NRDC has failed to exhaust its adminis-
trative remedies and that we must, therefore, dismiss the

_petition for review.

A.

The Vinyl Institute argues that this court does not
have jurisdiction because the statute provides that
“[alny petition for review . . . shall be filed within
sixty days from the date notice of [the] promulgation,
approval, or action appears in the Federal Register, ex-
cept that if such petition is based solely on grounds
arising after such sixtieth day, then any petition for re-
view . . ., shall be filed within sixty days after such
grounds arise.” 42 U.S.C. §7607(b) (1) (1982). Ac-
cording to the intervenor, the NRDC seeks review of the
1976 standards and not of the 1985 withdrawal of the
proposed amendments. Because grounds for that chal-
lenge arose more than sixty days before the NRDC filed
the petition for review, the intervenor claims that the
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petition is untimely. Under Montana v. Clark, 749 F.2d
740 (D.C. Cir. 1984), cert. denied, 106 S.Ct. 246 (1985),
“an agency decision not to amend long-standing rules
after a notice and comment period is reviewable agency
action.” Id. at 744. Thus, if the petition for review,
filed within sixty days of the withdrawal of the proposed
amendments, is a genuine challenge to the withdrawal of
the proposed regulations, it was timely filed. If, by con-
trast, the Vinyl Institute is correct in asserting that this
petition is a substantive attack on the 1976 regulations,
we must dismiss the suit as untimely filed. See Profes-

sional Drivers Council V. Bureau ' of Motor Carrier

Safety, 706 F.2d 1216, 1217-18 n.2 (D.C. Cir. 1983).
We believe the former is the more accurate characteriza-
tion of this lawsuit.

The contention that this case is a “back-door” chal-
lenge to the 1976 regulations is refuted by the substance
of the petitioner's brief and the relief requested. The
petitioner states that “[i]ln withdrawing the proposed
amendments the EPA violated the law by employing cost-
benefit and technological feasibility tests that are pro-
hibited by the Clean Air Act.” Brief for NRDC at 3.
Indeed, the brief makes explicit that the petitioner is
specifically challenging the EPA’s reliance on cost and
technological feasibility in its withdrawal of the pro-
posed amendments. Id. at 11-13. Additionally, the peti-
tioner does not ask the court to overturn the 1976 stand-
ards, but rather asks the court to vacate the EPA’s de-
cision to withdraw the amendments. See Brief for
NRDC at 36-37. We think it clear, therefore, that the
NRDC has challenged the 1985 withdrawal of the pro-
posed amendments. The petition for review is timely.

B.

The EPA argues that the petitioner has failed to ex-

haust available administrative remedies because it failed
to participate in the proceedings below. Congress in-
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cluded in section 807(d) of the Clean Air Aect a statu-
tory requirement of exhaustion, which provides that
“[o]nly an objection to a rule or procedure which was
raised with reasonable specificity during the period for
public comment (including any public hearing) may be
raised during judicial review.” 42 U.S.C. § 7607(d) (7)
(B) (1982). This statutory requirement of exhaustion,
however, does not apply here. The statute also provides
that “[t]he requirements of . . . subsection [307(d) of
the Act] shall take effect with respect to any rule the
proposal of which occurs after ninety days after August
7, 19777 42 U.S.C. §7606(d) (11) (1982). The with-
drawal of the proposed amendments is the final EPA
action on a notice of proposed rulemaking that issued on
June 2, 1977. See 42 Fed. Reg. 28,154 (1977). Thus,
even if we assume that the action of withdrawing a
proposed rule amounts to a “rule” for purposes of sec-
tion 307(d), the proposal withdrawn here was issued
before section 307(d) took effect. Accordingly, we must
look to the common law doctrine of exhaustion of reme-
dies. See Safir v. Kreps, 551 F.2d 447, 452 (D.C. Cir.),
cert. denied, 434 U.S. 820 (1977). The result, however,
is the same.

Courts have long required a party seeking review of
agency action to exhaust its administrative remedies be-
fore seeking judicial review. See, e.g., Myers v. Bethle-
hem Shipbuilding Corp., 303 U.S. 41, 50-51 (1938). In
this case, the administrative remedy was participation
in the rulemaking proceedings during the comment pe-
riod. Indeed, this court generally requires such partici-
pation as a prerequisite to a petition for direct review of
the resulting regulations. See Environmental Defense
Fund v. EPA, 598 F.2d 62, 91 (D.C. Cir. 1978).

The NRDC did not participate in the rulemaking pro-
ceedings in this case, but argues that we should not
dismiss its petition for review because the agency in fact
considered the statutory issue raised in the petition. The
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NRDC is correct. This court has excused the exhaustion
requirements for a particular issue when the agency has
in fact considered the issue. See Washington Ass'n for
Television & Children v. FCC, 712 F.2d 677, 682 n.10
(D.C. Cir. 1983) ; Etelson V. Office of Personnel Manage-
ment, 684 F.2d 918, 923 (D.C. Cir. 1982); ASARCO,
Inc. v. EPA, 578 F.2d 3819, 320-21 n.1 (D.C. Cir. 1978);
Safir v. Kreps, 551 F.2d at 452. Thus, courts have waived
exhaustion if the agency ‘“has had an opportunity to con-
sider the identical issues [presented to the court] ... but
which were raised by other parties,” see Buckeye Cable-
vision, Inc., v. United States, 438 F.2d 948, 951 (6th Cir.
1971), or if the agency’s decision, or a dissenting opinion,
indicates .that the agency had “the opportunity to con-
sider” “the very argument pressed” by the petitioner on
judicial review. Office of Communication of the United
Church of Christ v. FCC, 465 F.2d 519, 523 (D.C. Cir.
1972).

In this case, the issue of whether the EPA may set a
standard under section 112 on the basis of cost and tech-
nological feasibility was raised before the agency. First,
the 1977 proposed amendments were the product of the
settlement of a lawsuit challenging the previous vinyl
chloride standards on the ground that the EPA imper-
missibly considered these factors. The EPA, therefore,
had notice of this issue and could, or should have, taken
it into account in reaching a final decision on the pro-
posed amendments. Indeed, in its notice of proposed rule-
making, the EPA remarked that “[t]he [1976] vinyl
chloride standard has been criticized for allegedly placing
unwarranted emphasis on technological rather than health
considerations.” 42 Fed. Reg. 28,154 (1977). The notice
then.continued by discussing the “ample margin of safety”
language, the potential problem under this standard of
shutting down an entire industry that produces a non-
threshold pollutant, and the way the proposed amend-
ments resolved the problem by moving toward zero emis-
sions without banning vinyl chloride. Id. Thus, it is
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clear that the EPA actually did consider the issue raised
by the NRDC in its petition for review.

Moreover, the EDF explicitly raised the issue before the
EPA in its comments on the proposed amendments. In
this respect, the EDF stated:

The proposed amendments represent a true com-
promise between what EDF could have pressed for
in court and the existing standard. Section 112 of
the Clean Air Act requires that emission standards
for hazardous air pollutants . . . be set “at a level
which in the judgment of the Administrator provides
an ample margin of safety to protect the public
health from such hazardous air pollutants.” It
clearly requires a health-linked, not a technology-
based standard. Yet, inconsistent with the statutory
requirement, the original standards were based on
what EPA believed industry could accomplish with
best available technology. ... EPA recognized that
vinyl chloride is “an apparent non-threshold pollu-
tant” which creates a risk to public health at all
levels. Had the case gone to trial, EDF would have
taken the position that § 112 required a zero emis-
sion standard, the only standard adequate to provide
the required margin of safety for a non-threshold
pollutant. Instead, EDF settled for a.compromise
which establishes a goal of zero emissions and re-
quires industry to move one step closer to that goal.

J.A. at 72-73. The EDF’s comments contain other similar
references, such as the assertion, in response to cost argu-
ments raised by the industry, that “the statute EPA
operates under requires regulations based on protection
of health and not cost and technology concerns.” Id. at
83. Thus, the EPA had before it the question of whether
the statute permits considerations of cost and technology
in setting standards, and it had the opportunity to con-
sider that question in deciding to withdraw the proposed
amendments.
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The EPA also suggests, however, that we should be
“especially” loath to allow this petition for review because
the “NRDC chose not to participate at all in any of the
administrative proceedings on vinyl chloride.” Brief for
EPA at 12 (emphasis in original). This merely restates
the proposition that the NRDC has failed 'to exhaust its
administrative remedies. None of the cases relied upon
by the EPA suggests that exceptions to exhaustion have any
less applicability in the case of a wholly absent party than
in other exhaustion contexts. See Environmental Defense
Fund v. EPA, 598 F.2d 62, 91 (D.C. Cir. 1978) ; Nader
V. Nuclear Regulatory Comm’n, 513 F.2d 1045, 1054-55
(D.C. Cir. 1975). This is not a case in which the statute
conditions a party’s ability to obtain judicial review upon
its participation in the rulemaking proceedings. See Gage
v. Atomic Emergy Comm’n, 479 F.2d 1214, 1218 (D.C.
Cir. 1973). The jurisdictional provision of the Clean
Air Act imposes no such prerequisite, and, in fact, em-
ploys rather permissive language which does not specify
who may bring a petition for review. See 42 U.S.C.
§ 7607(b) (1982) (“A petition for review of action of

the Administrator in promulgating . . . any emission
standard or requirement under section 7412 . .. may be
filed . . . in the United States Court of Appeals for the

District of Columbia.”). The NRDC’s total abstention
from participation in the rulemaking proceedings does

not make the exhaustion requirement more compelling-

or negate the valid exception to that requirement asserted
by the NRDC.
II1.

The NRDC’s challenge to the EPA’s withdrawal of the
1977 amendments is simple: because the statute adopts
an exclusive focus on considerations of health, the Admin-
istrator must set a zero level of emissions when he can-
not determine that there is a level below which no harm
will occur.

We must determine whether the EPA’s actions are arbi-
trary, eapricious, an abuse of discretion, or otherwise not
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in accordance with law. 42 US.C. §7607(d) (9) (A)
(1982). Review begins with the question of whether
“Congress has directly spoken to the precise question at
issue” and has expressed a clear intent as to its resolu-
tion. Chevron, U. S. 4., Inc. v. NRDC, 467 U.S. 837, 842-
43 (1984). If so, “that intention is the law and must be
given effect.” Id. at 843 n.9. “[I]f the statute is silent
or ambiguous with respect to the specific issue,” we must
accept an agency interpretation if it is reasonable in
light of the language, legislative history, and underlying
policies of the statute. Id. at 843; NRDC V. Thomas,
805 F.2d 410, 420 (D.C. Cir. 1986). We find no support
in the text or legislative history for the proposition that
Congress intended to require a complete prohibition of
emissions whenever the EPA cannot determine a thresh-
old level for a hazardous pollutant. Instead, there is
strong evidence that Congress considered such a require-
ment and rejected it.

Section 112 commands the Administrator to set an
“emission standard” for a particular “hazardous air
pollutant” which in his “judgment” will provide an “am-
ple margin of safety.” Congress’ use of the term “ample
margin of safety” is inconsistent with the NRDC’s posi-
tion that the Administrator has no discretion in the face
of uncertainty. The statute nowhere defines ‘‘ample
margin of safety.” The Senate Report, however, in dis-
cussing a similar requirement in the context of setting
ambient air standards under section 109 of the Act, ex-
plained the purpose of the “margin of safety’” standard
as one of affording “a reasonable degree of protection
. . . against hazards which research has not yet identi-
fied.” S. Rep. No. 1196, 91st Cong., 2d Sess. 10 (1970)
(emphasis added). This view comports with the histori-
cal use of the term in engineering as ‘“‘a safety factor

. meant to compensate for uncertainties and varia-
bilities.”” See Hall, The Control of Toxic Pollutants Un-
der the Federal Water Pollution Control Act Amend-
ments of 1972, 63 Iowa L. Rev. 609, 629 (1978). Fur-
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thermore, in a discussion of the use of identical language
in the Federal Water Pollution Control Aét, this court
has recognized that, in discharging the responsibility to
assure “an ample margin of safety,” the Administrator
faces “a difficult task, indeed, a veritable paradox—call-
ing as it does for knowledge of that which is unknown—
[but] . . . the term ‘margin of safety’ is Congress’s di-
rective that means be found to carry out the task and
to reconcile the paradox.” Ewnwvironmental Defense Fund
v. EPA, 598 F.2d 62, 81 (D.C. Cir. 1978). And while
Congress used the modifier “ample” to exhort the Ad-
ministrator not to allow “the public [or] the environ-
ment . . . to be exposed to anything resembling the maxi-
mum risk” and, therefore, to set a margin “greater than
‘normal’ or ‘adequate,”” Congress still left the EPA
“great latitude in meeting its responsibility.” See id.

Congress’ use of the word “safety,” moreover, is sig-
nificant evidence that it did not intend to require the
Administrator to prohibit all emissions of non-threshold
pollutants. As the Supreme Court has recently held,
“safe” does not mean ‘risk-free.” Industrial Union
Dep’'t, AFL-CIO V. American Petroleum Inst., 448 U.S.
607, 642 (1980). Instead, something is ‘“unsafe” only
when it threatens humans with “a significant risk of
harm.” Id.

Thus, the terms of section 112 provide little support for
the NRDC’s position. The uncertainty about the effects
of a particular carcinogenic pollutant invokes the Adminis-
trator’s discretion under section 112. In contrast, the
NRDC’s position would eliminate any discretion and would
render the standard “ample margin of safety” meaningless
as applied to carcinogenic pollutants.” Whenever any scien-

1With the exception of mercury, every pollutant the
Administrator has listed or intends to list under §112
is a mon-threshold carcinogen. See 40 C.F.R. §61.01(a)
(1986) (listing asbestos, benzene, beryllium, coke oven emis-
- sions, inorganic arsenie, radionuclides, and vinyl chloride) ;
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tific uncertainty existed about the ill effects of a non-
zero level of hazardous air pollutants—and we think it
unlikely that science will ever yield absolute certainty of
safety in an area so complicated and rife with problems
of measurement, modeling, long latency, and the like—
the Administrator would have no discretion but would
be required to prohibit all emissions. Had Congress in-
tended tt.t result, it could very easily have said so by
writing a statute that states that no level of emissions
shall be allowed as to which there is any uncertainty.
But Congress chose instead to deal with the pervasive
nature of scientific uncertainty and the inherent limita-
tions of scientific knowledge by vesting in the Adminis-
trator the diseretion to deal with uncertainty in each
case.

The NRDC also argues that the legislative history
supports its position. To the contrary, that history
strongly suggests that Congress did not require the Ad-
ministrator to prohibit emissions of all non-threshold
pollutants; Congress considered and rejected the option
of requiring the Administrator to prohibit all emissions.

The Senate bill would have required the Administrator
to prohibit any emission of a hazardous pollutant, thresh-
old or non-threshold, unless he found, after a hearing,
that a preponderance of the evidence demonstrated “that

~such agent is not hazardous to the health of persons”

or that “departure from . . . prohibition for [a] station-
ary source will not be hazardous to the health of per-
sons.” 8. 4358, 91st Cong., 2d Sess. § 6(b), 116 Cong.

50 Fed. Reg. 24,317 (June 10, 1985) (chromium) ; 50 Fed.
Reg. 32,621 (Aug. 13, 1985) (carbon tetrachloride); 50 Fed.
Reg. 39,626 (Sept. 27, 1985) (chloroform); 50 Fed. Reg.
40,286 (Oct. 2, 1985) (ethylene oxide) ; 50 Fed. Reg. 41,466
(Oct. 10, 1985) (1,3-butadiene) ; 50 Fed. Reg. 41,994 (Oct. 186,
1985) (ethylene dichloride); 50 Fed. Reg. 42,000 (Oct. 186,
1985) (cadmium) ; 50 Fed. Reg. 52,422 (Dec. 23, 1985)
(trichloroethylene) ; 50 Fed. Reg. 52,880 (Dec. 26, 1985)
(perchioroethylene).
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Rec. 82,375 (1970). The definition of hazardous agent
included any pollutant ‘“whose presence . . . in trace con-
centrations in the ambient air . . . causes or will cause,
or contribute to, an increase in serious irreversible or
incapacitating reversible damage to health.” Id. Pre-
sumably, this provision would have required the complete
prohibition of emissions of carcinogenic agents because
the Administrator cannot demonstrate by ‘“a preponder-
ance of the evidence” that trace concentrations of these
agents will not cause harm. The final version of section
112, however, omits any reference to a prohibition of
emissions and directs the Administrator to set an emis-
sions standard “at the level which in his judgment pro-
vides an ample margin of safety to protect the public
health.” Thus, Congress rejected a provision which would
have required the Administrator to prohibit certain
emissions and adopted a provision which places that deci-
sion within the Administrator’s diseretion.

The only arguable support for the NRDC’s position is
a passage in the summary of the provisions of the con-
ference agreement attached to Senator Muskie’s state-
ment during the post-conference debate on the Clean Air
Act:

The standards must be set to provide an ample mar-
gin of safety to protect the public health. This
could mean, effectively, that a plant could be re-
quired to close because of the absence of control
techniques. It could include emission standards
‘which allow for no measurable emissions.

Senate Consideration of the Report of the Conference
Committee, Exhibit 1 to Statement of Sen. Muskie, Con-
gressional Research Service of the Library of Congress,
93d Cong., 2d Sess., 1 A Legislative History of the Clean
Air Amendments of 1970 at 133 (Comm. Print 1974).
This statement does not, as the NRDC supposes, mean
that the Administrator must set a zero-emission level for
all non-threshold pollutants. On its face, the statement
means only that, in certain conditions, there may be plant
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closings and sometimes zero emissions may be required.
Senator Muskie did not say this would invariably be so
when scientific uncertainty existed. His statement con-
firms that the Administrator is permitied to set a zero-
emission level for some pollutants; it does not hold that
the Administrator is invariably required to do so when-
ever there is some scientific uncertainty.

It is also significant that this is the only reference
after the Conference Committee compromise to the pos-
sibility of plant closure as a result of the Administrator’s
actions under section 112. To accept the petitioner’s con-
tention that section 112 requires the Administrator to pro-
hibit all emissions of non-threshold pollutants, we would
have to conclude that, without even discussing the mat-
ter, Congress mandated massive economie and social dis-
locations by shutting down entire industries. That is not
a reasonable way to read the legislative history. The
EPA has determined that a zero-emissions standard for
non-threshold pollutants would result in the elimination
of such activities as “the generation of electricity from

either coal-burning or nuclear energy; the manufacturing

of steel; the mining, smelting, or refining of virtually
any mineral (e.g., copper, iron, lead, zine, and limestone) ;
the manufacture of synthetic organic chemicals; and the
refining, storage, or dispensing of any petroleum prod-
uct.” National Emission Standards for Hazardous Air
Pollutants; Policy and Procedures for Identifying, As-
sessing and Regulating Airborne Substances Posing a
Risk of Cancer, 44 Fed. Reg. 58,642, 58,660 (1979). It
is simply not possible that Congress intended such havoe
in the American economy and not a single representative
or senator mentioned the fact. Cf. Industrial Union
Dep’t, 448 U.S. at 645 (“In the absence of a clear man-
date in the Act, it is unreasonable to assume that Con-
gress intended to give the Secretary [this] unprecedented
power over American industry.”). Thus, we find no sup-
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port for the NRDC’s extreme position in the language or
legislative history of the Act.

IV.

We turn now to the question whether the Administra-
tor’s chosen method for setting emission levels above zero
is cousistent with congressional intent. The Adminis-
trator’s position is that he may set an emission level for
non-threshold pollutants at the lowest level achievable by
best available control technology when that level is any-
where below the level of demonstrated harm and the cost
of setting a lower level is grossly disproportionate to the
benefits of removing the remaining risk. The NRDC ar-
gues that this standard is arbitrary and capricious be-
cause the EPA is never permitted to consider cost and
technological feasibility under section 112 but instead is
limited to consideration of health-based factors. Thus,
before addressing the Administrator’s method of using
_cost and technological feasibility in this case, we must
determine whether he may consider cost and technological
feasibility at all. See Chemical Mfrs. Ass’'n v. NRDC,
470 U.S. 116, 134 (1985) (relevant issue is whether
there is a clear congressional intent ‘‘to forbid” the chal-

lenged agency action).
A.

On its face, section 112 does not indicate that Congress
intended to preclude consideration of any factor. Though
the phrase “to protect the public health” evinces an in-
tent to make health the primary consideration, there is
no indication of the factors the Administrator may or
may not consider in determining, in his ‘“judgment,”
what level of emissions will provide “an ample margin
of safety.” Instead, the language used, and the absence
of any specific limitation, gives the clear impression
that the Administrator, has some discretion in deter-
mining what, if any, additional factors he will consider
in setting an emission standard.
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B.

The petitioner argues that the legislative history makes
clear Congress’ intent to foreclose reliance on non-health-
based considerations in setting standards under section
112. We find, however, that the legislative history ecan
be characterized only as ambiguous.

The NRDC directs us to the hazardous air pollutants
provision of the House bill, which states that “[i]lf . . .
emissions [from any class of new stationary sources]
are extremely hazardous to health, no new source of such
emissions shall be constructed or operated, except where
(and subject to such conditions as he deems necessary
and appropriate) the [Administrator] makes a specific
exemption with respect to such construction or opera-
tion.” See H.R. 17255, 91st Cong., 2d Sess. § 5(a), 116
Cong. Rec. 19,226 (1970). Thus, as to extremely hazard-
ous emissions, the House bill granted the Administrator
a rather open-ended power to exempt a source from the
regulation imposed, a power that the petitioner presumes,
probably correctly, to have allowed for exemptions on
the basis of non-health considerations.® By contrast, the

2 The bill prohibited new sources if and because they emitted
extremely hazardous pollutants. Allowing exemptions to such
prohibitions without specifying the permissible bases for
exemption seems to invite consideration of non-health factors,
for it would be strange indeed to construct a scheme under
which both a prohibition and an exemption from prohibition
were available on the basis of the same criterion. To be sure,
the Senate bill did set up a system under which the agency
was to propose a prohibition of hazardous pollutants, and
could refuse to promulgate that prohibition only for health-
based reasons, see infra pp. 21-22, but this does not make any
more plausible the notion that the House bill set up a pro-
hibition and exemption on the sole basis of health. The Senate
provision did not set up a system of prohibitions and exemp-
tions, but rather a procedural system to guide the agency.
See S. 4358, 91st Cong., 2d Sess. § 6(b), 116 Cong. Rec. 32,375
(1970). The agency was to publish a list of hazardous pol-
lutants on the basis of ‘“available material evidence.” This
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petitioner notes, the Senate bill had a tight focus on
health, prohibiting emissions “hazardous to the health of
persons” and allowing only health-based exceptions to
that prohibition. See S. 4358, 91st Cong., 2d Sess. § 6 (b),
116 Cong. Ree. 82,375 (1970). Because the final ver-
sion that emerged from conference more closely resem-
bled the Senate than the House bill, and because no ex-
press provision for any ‘“specific exemption” survived,
the NRDC argues that any feasibility considerations
must have been deliberately eliminated. We find this
reading of the legislative history strained.

While the original Senate bill is closer than the House
bill to the final legislation, neither the House nor the
Senate version closely resembles in the aspect relevant
here the compromise that emerged from conference. H.R.
17255 dealt only with new stationary sources and, with
respect to those, only half of the regulatory scheme dealt
with emissions considered ‘extremely hazardous to
health.” See H.R. 17255, 91st Cong., 2d Sess. § 5(a),
116 Cong. Rec. 19,225-26 (1970). The bill- also dealt
with new sources, the emissions of which could “contrib-
ute substantially to endangerment of the public health
or welfare” but which were not “extremely hazardous to
health,” providing for control of such emissions “to the
fullest extent compatible with the available technology
and economic feasibility.” Id. In effect, therefore, the
House bill amounted to a comprehensive measure deal-

list would amount to a proposed prohibition of emissions of
the substances on the list. The agency was then to provide
notice and a public hearing for each agent or combination
of agents included on the list and could refuse to promulgate
the prohibition only if a preponderance of the evidence at
the hearing refuted the initial basis for the substance’s in-
clusion. Under the House bill, the exemption applied to
something still considered “‘extremely hazardous.” We do not
see how such an exemption could rest on exclusively health-
based considerations.
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ing with new sources, but it only incidentally treated
the problem of “extremely hazardous” agents.

Unlike the House bill, the Senate version dealt only
with hazardous air pollutants and did so with respect to
all stationary sources. The bill proposed a relatively
narrow definition of hazardous agents, restricting this
category to pollutants “whose presence, chronically or
intermittently, in trace concentrations in the ambient
air, either alone or in combination with other agents,
causes or will cause, or contribute to, an increase in
mortality or an increase in serious irreversible or in-
capacitating reversible damage to health.” S. 4358, 91st
Cong., 2d Sess. § 6(b), 116 Cong. Rec. 32,375 (1970).
Under the scheme set up by the bill, the Administrator
was to publish a list of hazardous agents, and follow it
by a “proposed prohibition of emissions of each such
agent or combination of agents from any stationary
source.,” Id. The bill then provided for a hearing, after
which the Administrator was required to promulgate the
prohibition unless a preponderance of evidence demon-
strated either “that such agent is not hazardous to the
health of persons” or “that departure from prohibition
for [a] stationary source will not be hazardous to the
health of persons.” Id. If the Administrator found either
such condition to exist, he would then implement an emis-
sion standard in lieu of a prohibition. 7d.

Given these starting points, the inference the petitioner
draws from the changes made at conference appears
tenuous at best. The final version defines a ‘“hazardous
air pollutant” as

an air pollutant to which no ambient air quality
standard is applicable and which in the judgment of
the Administrator may cause, or contribute to, air
pollution which may reasonably be anticipated to
result in an increase in mortality or an increase in
serious irreversible, or incapacitating reversible, ill-
ness.



22

Clean Air Amendments of 1970, Pub. L. No. 91-604,
$4(a), 84 Stat. 1676, 1685.2 The statute instructs the
Administrator to publish a list of such pollutants, to
conduct hearings, and, unless the hearings show a pai-
ticular agent not to be a “hazardous air pollutant,” to
promulgate emissions standards. Id. The Administrator
must ‘“establish any such standard at the level which in
his judgment provides an ample margin of safety to pro-
tect the publie health from such hazardous air pollutant.”
Id. The petitioner has correctly observed that the law
enacted has a closer structural resemblance to the Senate
bill, but this offers little, if any, support to the petitioner’s
claim because the Senate bill and the final legislation both
were measures intended to address the problem of haz-
ardous air pollutants from all sources. That they would
resemble each other more than a House bill meant to
deal with the problem of all pollution from new sources
seems a natural outcome for that reason alone., The re-
semblance thus sheds light on the intent to adopt par-
ticular aspects of the Senate version in the final bill.

The legislative history is simply ambiguous with re-
spect to the question of whether the Administrator may
permissibly consider cost and technological feasibility
under section 112. In the course of the compromise, the
House lost a provision which would have permitted con-
sideration of non-health based factors and the Senate lost
a provision which would have limited the Administrator
to consideration of health-based factors. The resulting
standard neither permits nor prohibits consideration of
any factor. Thus, we cannot find a clear congressional
intent in the language, structure, or legislative history

3 Congress in the Clean Air Act Amendments of 1977 made
a minor alteration in the definition of a “hazardous air pol-
lutant,” replacing “may cause, or contribute to” with “causes,
or contributes to.” Pub. L. No. 95-95, § 401 (a), 91 Stat. 685,
791 (1977). This change does not affect the outcome of this
case.
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of the Act to preclude consideration of cost and techno- -
logical feasibility under section 112.

C.

The petitioner argues next that a finding that section
112 does not preclude consideration of cost and technologi-
cal feasibility would render the Clean Air Act structurally
incoherent and would be inconsistent with the Supreme
Court’s interpretation of section 110 of the Act, see
Union Electric Co. v. EPA, 427 U.S. 246 (1976), and
this court’s interpretation of section 109 of the Act, see
Lead Indus. Ass'n v. EPA, 647 F.2d 1130 (D.C. Cir.),
cert. dewied, 449 U.S. 1042 (1980), as precluding con-
sideration of these factors, We do not believe that our
decision here is inconsistent with either the holding or
the statutory interpretation in either case.

First, as discussed below, the court in each case re-
jected an argument that the EPA must consider cost and
technological feasibility as factors equal in importance to
health. We reject the same argument here. See infra
pp. 35-42. In this case, however, we must also address the
question of whether the Administrator may consider these
factors if necessary to further profect the public health.
This issue was not addressed in either Union Electric or
Lead Industries.

Second, these decisions do not provide precedential sup-
port for the petitioner’s position that, as a matter of statu-
tory interpretation, cost and technological feasibility may
never be considered under the Clean Air Act unless Con-
gress expressly so provides. In each case there was some
indication in the language, structure, or legislative his-
tory of the specific provision at issue that Congress in-
tended to preclude consideration of cost and technological
feasibility. As discussed above, we find no such indication
with respect to section 112.*

4 The NRDC also argues that the structure of § 112 itself
supports its contention; Congress expressed a clear intent to
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In Union Electric, the Court addressed the issue of
whether the Administrator could reject a state imple-
mentation plan submitted for approval under section 110
of the Clean Air Act on the ground that the plan was

preclude consideration of cost and technological feasibility in
setting an emission standard under § 112(b) (1) by specifi-
cally directing the EPA to consider these factors in three
other subsections of § 112. These provisions, the NRDC con-
tends, would be superfluous if the EPA could consider cost
and technological feasibiilty in setting an emission standard
under §112(b) (1).

The NRDC'’s argument fails because the cited provisions
continue to have significance if the Administrator is permitted
to consider cost and technological feagibility under § 112 (b)
(1). Section 112(c) (1) (B) (ii) authorizes the EPA to grant
an existing source a waiver from an emission standard for up
to two years if “necessary for the installation of controls.”
42 1.S.C. §7412(c) (1) (B) (ii) (1982). This provision could
be utilized to grant a waiver to a source that is not able to
comply with a standard which was based upon cost and tech-
nological feasibility because it does not have the appropriate
control technology. .

Section 112(c) (2) allows the President to exempt any sta-
tionary source from emission standards ‘“if he finds that the
technology to implement such standards is not available and
the operation of such source is required for reasons of national
security.” 42 U.S.C. §7412(c) (2) (1982). This provision
would be necessary if the Administrator considered cost and
technological feasibility in setting an emission level for non-
threshold pollutants and then set the level below that achiev-
able by the best available contro] technology because the bal-
ance favored the elimination of the risk. This provision would
also be necessary when the known threshold level for a haz-
ardous pollutant is below the level that current technology
can attain. :

Finally, §112(e) authorizes the EPA to set a “design,
equipment, work practice, or operational standard” if in the
Administrator’s judgment ‘it is not feasible to prescribe or
enforce an emission standard for control of a hazardous air
pollutant.” 42 U.S.C. § 7412(e) (1) (1982). For the purpose
of this subsection, the term “feasible,” however, relates only
to the ability to imecsure emissions. See id. § 7412 (e) (2).

.Thus, this subsection has no relevance to the Administrator’s
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not economically or technologically feasible. The Court
noted that section 110 sets out eight criteria that a state
plan must meet and further provides that if these cri-
teria are met, and if the state adopted the plan after
notice and a hearing, the Administrator “shall” approve
the plan. 427 U.S. at 257. The Court then held that
“[t]he mandatory ‘shall’ makes it quite clear that the
Administrator is not to be concerned with factors other
than those specified, . . . and none of the eight factors
appears to permit consideration of technological or eco-
nomic infeasibility.” Id. (citation omitted). In a foot-
note to this statement, the Court found its position bol-
stered by a “[c]omparison of the eight criteria of § 110
(a) (2)” with other provisions of the Act which ex-
pressly permit consideration of cost and technological
feasibility. Id. at 257 n.5. The Court concluded that
“[wlhere Congress intended the Administrator to be
concerned about economic and technological infeasibility,
it expressly so provided.” Id. We simply do not, as

ability to consider cost and technological feasibility in setting
an emission standard.

We also reject the contention that because Congress explic-
itly directed the Administrator to consider cost and technology
in these provisions it intended to preclude the Administrator
from considering these factors under § 112(b) (1). Petitioner
in effect asserts that Congress knew how to designate such
factors and did so expressly where it intended their applica-
tion., We do not agree. That Congress explicitly provided for
certain specific considerations in these limited and detailed
subsections does not seem to us a persuasive reason to con-
clude that failure to specify such considerations when employ-
ing a generalized standard in § 112(b) (1) forecloses reliance
on those factors in fleshing out that standard. If elsewhere
in § 112 Congress had exhorted the Administrator “to pro-
vide an ample margin of safety to protect the public health,”
or had stated some similarly broad delegation, and then had
specifically noted that he could or should consider cost or
technological feasibility in making his determination, only
then would the failure to so specify in § 112(b) (1) arguably
foreclose consideration of such factors.
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the NRDC does, read these statements as announcing the
broad rule that an agency may never consider cost and
technological feasibility, under any delegation of author-
ity, and for any purpose, unless Congress specifically pro-
vides that the agency is authorized to consider these fac-
tors. At most, we believe that these statements stand
for the proposition that when Congress has specifically
directed an agency to consider certain factors, the agency
may not consider unspecified factors. Because Congress
chose not to limit specifically the factors the Administra-
tor may consider in section 112, this discussion in Union
Electric is not in point here. The factors that the Admin-
istrator may consider under section 112 could conceivably
include all of the specific factors listed in other parts of
the Act if necessary “to protect the public health.”

A similar analysis distinguishes this court’s reasoning
in Lead Industries. In Lead Industries, we held that the
Administrator is not required to consider cost and tech-
nology under the mandate in section 109 of the Clean
Air Act to promulgate primary air quality standards
which ““allow[] an adequate margin of safety . .. to pro-
tect the public health.” 42 U.S.C. § 7409 (b) (1) (1982).8
The NRDC argues that the decision in Lead Industries,
which involved the niore permissive language ‘“adequate,”
rather than ‘‘ample,” “margin of safety,” compels the

*The statutory scheme involved in Lead Industries regu-
lates air pollutants the “emissions of which, in [the Adminis-
trator’s] judgment, cause or contribute to air pollution which
may reasonably be anticipated to endanger public health or
welfare . . . [and] the presence of which in the ambient air
results from numerous or diverse mobile or stationary
sources.” 42 U.S.C. § 7408 (a) (1) (1982). The Administra-
tor must then publish “air quality criteria” for the pollutants

thus listed, id. § 7408 (a) (2), and prescribe primary and sec- .

ondary ambient air standards based on these criteria. See id.
§ 7409. Finally, states must adopt state implementation plans
to meet these ambient air standards and must submit their
plans to the EPA for approval. See id. § 7410.
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conclusion that section 112 precludes consideration of eco-
nomic and technological feasibility. We think not.

The Lead Industries court did note that the statute .
on its face does not allow consideration of technological
or economic feasibility, but the court based its decision
that section 109 does not allow consideration of these
factors in part on structural aspects of the ambient air
pollution provisions that are not present here. First, be-
sides “allowing an adequate margin of safety,” ambient
air standards set under section 109 (b) must be based on
“air quality criteria,” which section 108 defines as com-
prising several elements, all related to health. See 42
U.S.C. § 7408 (a) (2) (A), (B), & (C) (1982). The court
reasoned that the exclusion of economic and technological
feasibility considerations from air quality criteria also
foreclosed reliance on such factors in setting the ambient
air quality standards based on those criteria. 647 F.2d
at 1149 n.37. The court also relied on the fact that state
implementation plans, the means of enforecement of am-
bient air standards, could not take into account economic
and technological feasibility if such consideration inter-
fered with the timely attainment of ambient air stand-
ards, and that the Administrator could not consider such
feasibility factors in deciding whether to approve the
state plans. Id.; see 42 U.S.C. § 7410 (1982). This pro-
vided further grounds for the court to believe that Con-
gress simply did not intend the economics of pollution
control to be considered in the scheme of ambient air
regulations. See 647 F.2d at 1149 n.37.

In Lead Industries, moreover, the relevant Senate Re-
port stated flatly that “existing sources of pollutants
either should meet the standard of the law or be closed
down.” 647 F.2d at 1149. This is a far clearer state-
ment than anything in the present case that Congress
considered the alternatives and chose to close down
sources or even industries rather than to allow risks to

health.
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The substantive standard imposed under the hazardous
air pollutants provisions of section 112, by contrast with
sections 109 and 110, is not based on criteria that enum-
erate specific factors to consider and pointedly exclude
feasibility. Section 112(b) (1)’s command “to provide an
ample margin of safety to protect the public health” is
self-contained, and the absence of enumerated criteria
may well evince a congressional intent for the Adminis-
trator to supply reasonable ones. Further, section 112, in
marked contrast to the regime of ambient air standards,
operates through nationally enforced standards; the state
plans are permissive and may not interfere with national
enforcement of any hazardous pollutant standard. 42

U.S.C. §7412(d) (1982). No detailed provisions pre--

clusive of technological and economic considerations gov-
ern the state plans allowed under section 112; indeed,
the Administrator must delegate enforcement and im-
plementation authority to the state (subject to his con-
tinuing ability to enforce national standards) if he finds
the "state plan ‘“adequate.” Id. Thus, nothing in the
scheme of state implementation plans under section 112
demonstrates disfavor for feasibility considerations, and
this further distinguishes section 112 from the Lead
Industries court’s interpretation of section 109.

Thus, in Lead Industries, the court found clear evi-
dence that Congress intended to limit the factors the
Administrator is permitted to consider in setting a “mar-
gin of safety” under section 109. The “margin of safety”
standard in section 112 is not so adorned. For that rea-
son, Lead Industries does not control this case.’

8 The petitioner also asserts that our decision here is incon-
sistent with the Supreme Court’s decision in American Tex-
tile Mfrs. Inst. v. Donovan, 452 U.S. 490 (1981), and this
court’s decision in Hercules, Inc. v. EPA, 598 F.2d 91 (D.C.
Cir. 1978). We do not agree. The relevance of the Court’s
decision in American Textile to this case is not clear. The
issue in American Textile was whether the Occupational
Safety and Health Administration (“OSHA”) was required
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D.

On the other side of this  controversy, the EPA ar-
gues that the 1977 amendments of the Clean Air Act, in
light of Congress’ awareness of the 1976 vinyl chloride

to employ cost-benefit analysis, which was defined as a deter-
mination of “whether the reduction in risk of material health
impairment is significant in light of the costs of attaining that
reduction,” 452 U.S. at 506, in setting occupational health
standards under a statute which directed OSHA to consider
feasibility. OSHA argued that it was not required to employ
cost-benefit analysis, but instead was only required “to promul-
gate standards that eliminate or reduce such risks to the
extent such protection is technologically. and economically
feasible.,” Id. at 507. The Court found that “[w]hen Con-
gress has intended that an agency engage in cost-benefit anal-
ysis, it has clearly indicated such intent on the face of the
statute,” id. at 510, and has used “specific language” to ex-
press that intent. Id. at 510-11. The Court held, therefore,
that “the word ‘feasible’ cannot be construed to articulate such
congressional intent.” Id. at 511-12.

The holding in American Textile would seem to be limited
to the finding that when Congress directs an agency to con-
sider feasibility, the agency is not required to employ cost-
benefit analysis. That issue is not before us here. The Ad-
ministrator has not argued that he intends to weigh the
marginal gain against the marginal cost of each increment of
further regulation and then to set the level of regulation at
the point at which the latter exceeds the former. Instead, he
intends to set the level at the lowest level that is feasible.
Thus the issue in this case involves an authority that OSHA
concededly had in American Textile and, therefore, the case
does not affect our decision here.

The petitioner argues that this court’s decision in Hercules
supports its claim that the “ample margin of safety” language
prohibits consideration of cost and technological feasibility.
Hercules involved § 307 (a) (4) of the Federal Water Pollution
Control Act, which directs the EPA to set standards for toxic
water pollutants which provide ‘“an ample margin of safety.”
See 33 U.S.C. §1317(a) (4) (1982). In relevant part, the
decision dealt with an industry petitioner’s claim that certain
regulations promulgated by the EPA under § 307(a) failed
adequately to take feasibility into account. The EPA re-
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regulations, amounts to a ratification of the use of cost
and technological feasibility - considerations in setting

sponded that § 307(a) does not require consideration of any
such factor.

The court agreed with the EPA, principally on the ground
that § 307(a) (2) enumerated six specific factors to take into
account in setting standards for toxic water pollutants, and
none involved economic or technological criteria. 598 F.2d at
111. Reinforcing this interpretation was the fact that “[s]ec-
tion 807 (a) (4) directs EPA to set.standards providing ‘an
ample margin of safety’ without any mention of feasibility
eriteria.”” Id. This, however, does not support the NRDC’s
position in this case, for Hercules merely stands for the prop-
osition that the unadorned appearance of “ample margin of
safety” does not require economic and technological consider-
ations; the case says nothing about what such language may
permit.

Nor do we find persuasive the dicta from Hercules that the
NRDC cites on the subject of § 112 of the Clean Air Act. The
Hercules court noted similarities between the Federal Water
Pollution Control Act Amendments and the Clean Air Amend-
ments of 1970. 598 ¥.2d at 112. The court then discerned a
distinction applicable to both statutes positing “health-based”
regulation for toxic water and hazardous air pollutants and
“technology-based” regulation for other water and air pollu-
tants. See id. The court also noted that “Congress enacted
section 112 . .. without provision for considerations of feasi-
bility.” Id.

First, an interpretation of this dicta as providing that an
agency is authorized to consider cost and technology only
under ‘“‘technology-based” statutes would render the court’s
decision inconsistent with our mandate as expressed in Chev-
ron. Our role at this stage is only to determine whether Con-
oress has expressed a clear intent to preclude consideration of
cost and technological feasibility under §112. 1f we do not
discern such an intent, we caunot simply impose our views
as to whether this is a “safety-based” or “technology-based”
statute and then limit the Administrator’s discretion solely
on the basis of that view. See Chevron, 467 U.S. at 842-45,

Nor do we believe that the Hercules court’s casual observa-
tion that § 112 makes no provision for feasibility changes the
analysis. There is also no indication in § 112 that Congress
intended to preclude consideration of feasibility.
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standards under section 112. We think this overstates
the significance of the legislative history leading up to
the Clean Air Act Amendments of 1977. To understand
why this is the case, and to appreciate what significance,
if any, the 1977 amendments have, we turn to an ex-
amination of the history of those amendments.

In 1976, both houses of Congress passed bills purport-
ing to amend the Clean Air Act. The first section of the
House bill sought to spur the EPA to take action with
respect to specified unregulated pollutants, including
viny! chloride. Within one year of the enactment of the
amendments, unless the Administrator found after notice
and a hearing that the enumerated “substance [would]
not cause or contribute to air pollution which [could]
reasonably be anticipated to endanger public health,” he
was to include such substance on the list of pollutants
subject to regulation under an ambient air standard pur-
suant to sections 108 through 110 or under the hazardous
air pollutant provisions of section 112, or to include
sources of such pollutants on the list of stationary sources
governed by section 111’s new source performance stand-
ards, or to implement some combination of such regula-
tion. H.R. 10498, 94th Cong., 2d Sess. § 101(a), 122
Cong. Rec. 29,219 (1976).

In addressing this section of the bill, the Report of
the Committee on Interstate and Foreign Commerce dis-
cussed the vinyl chloride problem in some detail, em-
phasizing the dangerous nature of the substance. H.R.
Rep. No. 1175, 94th Cong., 2d Sess. 23 (1976). During
the development of the bill, the Report noted, the EPA
had “proposed emission standards for vinyl chlorides un-
der section 112 of the Act for major sources in the plas-
tics industry,” but the Committee retained vinyl chlo-
rides in the proposed legislation to underscore “the Com-

- mittee’s concern that the standards be promulgated with-

out delay and that standards be promulgated for any
other significant sources of vinyl chlorides which may
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exist.”” Id. at 23-24. The Committee also noted, how-
ever, that it “did not intend to specify the degree of emis-
sion reduction which should be required,” but that “the
Administrator should apply the appropriate means and
extent of regulation under the existing statutory criteria.”
Id. at 26. The House passed the bill, leaving section 101
intact.

The Senate bill contained nothing similar. The Con-
ference Committee, however, decided to adopt the House
provision regarding unregulated pollutants in relevant
part. See H.R. Rep. No. 1742, 94th Cong., 2d Sess. 25-26
(1976). The threat of a total filibuster, however, pre-
- vented the Senate from voting on the recommendations of
the conferees, and the bill died.

In 1977, both houses reintroduced legislation to amend
the Clean Air Act. In the interim between the abandon-
ment of the 1976 amendments and the introduction of the
new legislation, the EPA promulgated emission standards
for vinyl chloride under section 112 of the Act. See 41
Fed. Reg. 46,560 (1976). In so doing, the EPA clearly
articulated that the regulations adopted reduced vinyl
chloride emissions “to the level attainable with best avail-
able technology” and that, while “section 112 does not
explicitly provide for consideration of costs,” the agency
believed it could take them into account for the limited

purpose of “‘assur[ing] that the costs of control tech- -

nology are not grossly disproportionate to the amount of
emission reduction achieved.” Id. at 46,560, 46,562. The
1977 House bill contained a provision “nearly identical”
to section 101 of the 1976 House bill, differing primarily
~ in its inclusion of radioactive materials and deletion of

vinyl chloride from the unregulated pollutants specified.
H.R. Rep. No. 294, 95th Cong., 1st Sess. 3 (1977). The
Committee explained the deletion of vinyl chloride on
the ground that “[d]uring the past year the Administra-
tor [had] promulgated final regulations for the control
of vinyl chloride emissions.” Id.
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The bill passed the House with the unregulated pollut-
ants provision intact. Once again, the Senate bill had
no such provision, and, at conference, the House’s pro-
vision was adopted in relevant part. See H.R. Rep. No.
564, 95th Cong., 1st Sess. 141-42 (1977). The conference
recommendations regarding unregulated pollutants passed
both houses intact, and President Carter signed the Clean
Air Act Amendments into law on August 7, 1977. See
Pub. L. No. 95-95, 91 Stat. 685 (1977).

The 1977 legislation comprehensively amended the
Clean Air Act, and, in fact, amended the very section
that is the subject of this lawsuit. Indeed, that amend-
ment added a further subsection employing substantially
the language that the EPA had construed in the vinyl
chloride regulations to allow consideration of economic and
technological feasibility. The relevant amendment ‘to sec-
tion 112 empowered the Administrator under certain cir-
cumstances to forgo use of an emission standard and
instead to “promulgate a design, equipment, work prac-
tice, or operational standard, or combination thereof,
which in his judgment is adequate to protect the public
health . . . with an ample margin of safety.” 42 U.S.C.
$7412(e) (1) (1982) (emphasis added); see also Pub.
L. No. 95-95, 91 Stat. 685, 703 (1977)." Thus, at the
time of the 1977 amendments, Congress expressly con-
sidered the kind of regulation the EPA should apply to
hazardous air pollutants, once identified, and reenacted

7The Administrator could employ this alternative kind of
regulation when an emission standard proved infeasible be-
cause “(A) a hazardous pollutant or pollutants cannot be
emitted through a conveyance designed and constructed to
emit or capture such pollutant, or . .. any requirement for,
or use of, such a conveyance would be inconsistent with any
Federal, State, or local law, or (B) the application of meas-
urement methodology to a particular class of sources is not
practicable due to technologieal or economic limitations.” 42

U.S.C. §7412(e) (2) (1982); Pub. L. No. 95-95, §110, 91
Stat. 685, 703 (1977).
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the standard construed by the EPA in the vinyl chloride
regulations.

The House knew of the 1976 regulations,® and the fail-
ure to clarify the “ample margin of safety” requirement
when adopting that language anew in the amendment
adding section 112(e) may, therefore, indicate that the
EPA has correctly discerned legislative intent. See United
States V. Rutherford, 442 U.S. 544, 554 n.10 (1979).
Indeed, if the House’s and the House Committee’s aware-
ness of what was taking place could confidently be at-
tributed to the entire Congress, the history recited of
reactions in 1976 and 1977 would make a considerable
case for ratification. But we cannot be certain that Con-
gress was aware of the content of the vinyl chloride reg-
ulations,’ and, therefore, we give the failure to repudiate
the EPA’s substantive interpretation of section 112 in
those regulations only ‘“modest weight,” see National
Wildlife Fed'n v. Gorsuch, 693 F.2d 156, 167 & n.33

% The NRDC argues that because the EPA had promulgated
its 1977 Notice of Proposed Rulemaking to amend the vinyl
chloride standard, it becomes unclear whether the EPA’s cost
and technological feasibility interpretation was well estab-
lished at the time of the 1977 amendments. We think it was.
Although embracing a zero emission goal, the notice explicitly
disagreed with criticism that the 1976 regulations placed un-
warranted emphasis on technological, rather than health-based
goals. 42 Fed. Reg. 28,154 (1977). Of more importance, the
proposed rules mandated only “more efficient use of existing
control technology at existing plants and more effective con-
trols at new plants.” Id. The proposal encouraged new tech-
nology but refused to ban vinyl chloride because of the dras-
tie implications such a measure would hold for the industry.
_ Id. Thus, while more stringent, the proposed regulations did
~ not by any means abandon the EPA’s earlier position.

¥ The EPA also argues that asbestos regulations based on
feasibility considerations had been promulgated pursuant to
§ 112 prior to the 1977 amendments. We give this no weight
because the EPA has given us no indication that Congress had
any awareness of the existence, let alone the content, of those
regulations.
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(D.C. Cir. 1982), and we certainly cannot construe Con-
gress’ failure to act in these circumstances as amounting
to ratification of the EPA’s construction. Congress, in
confronting the problem of unregulated pollutants, sought
only to provoke some action by the EPA, and in no way
aimed to specify the appropriate degree of emission con-
trol. That the House knew of the existence of the 1976
standard for vinyl chloride and decided to remove it from
the unregulated pollutants list does not, therefore, tell us
whether the House examined and became aware of the
content of those regulations or the theory or level of the
controls imposed. The history of the 1977 amendments
may give a scintilla of evidence in support of the agency
position here, but it is far short of legislative ratifica-
tion of the EPA’s construction.

.

Since we cannot discern clear congressional intent to
preclude consideration of cost and technological feasibil-
ity in setting emission standards under section 112, we

10 A court must only sparingly accept arguments based on
acquiescence or ratification, for “the Framers of our Consti-
tution deliberately made the passage of legislation difficult—
more difficult, for instance, than in parliamentary democra-
cies—[and] Congress simply cannot be obliged affirmatively
to correct subsequent administrative interpretations incon-
sistent with original legislative intent; that is the responsi-
bility of the courts.” Coalition to Preserve the Integrity
of Am. Trademarks v. United States, 790 F.2d 903, 917
(D.C. Cir. 1986). Congressional*inaction on a particular point
may “betoken[] unawareness, preoccupation, or paralysis,”
rather than tacit assent. See Zuber v. Allen, 396 U.S. 168,
185-86 n.21 (1969). Of course, in the case before us there
was more than mere congressional silence; there was affirma-
tive evidence that members of the House knew what the EPA
was doing and failed to object and that the House Committee
employed language that showed a desire to achieve a reduction,
but not necessarily the total elimination, of emissions. This
is something more than mere failure to enact corrective leg-
islation.
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necessarily find that the Administrator may consider these
factors. We must next determine whether the Adminis-
trator’s use of these factors in this case is ‘“based on a
permissible construetion of the statute.” Chevron, 467
U.S. at 843. We must uphold the Administrator’s con-
struction if it represents “a reasonable policy choice for
the agency to make.” Id. We cannot, however, affirm an
agency interpretation found to be “arbitrary, capricious,
or manifestly contrary to the statute.” Id. at 844. Nor
can we affirm if “it appears from the statute or its
legislative history that the accommodation [chosen] is
not the one that Congress would have sanctioned.”
United States v. Shimer, 367 U.S. 374, 383 (1961).

Our role on review of an action taken pursuant to
section 112 is generally a limited one. Because the regu-
lation- of carcinogenic agents raises questions ‘“on the
frontiers of scientific knowledge,” Industrial Union Dep't,
AFL-CIO v. Hodgson, 499 F.2d 467, 474 (D.C. Cir.
1974), we have recognized that the Administrator’s deci-
sion in this area “will depend to a greater extent upon pol-
icy judgments” to which we must accord considerable def-
erence. Id.; Lead Indus., 647 F.2d at 1146-47; En-
vironmental Defense Fund, 598 F.2d at 82; Hercules,
Inc. v. EPA, 598 F.2d 91,"106 (D.C. Cir. 1978). We
have also acknowledged that “EPA, not the court, has
the technical expertise to decide what inferences may be
drawn from the characteristics of . . . substances and to
formulate policy with respect to what risks are accept-
able,” Environmental Defense Fund, 598 F.2d at 83-84,
and we will not second-guess a determination based on
that expertise. American Petroleum Inst. v. Costle, 665
F.2d 1176, 1184 (D.C. Cir. 1981); Lead Indus., 647
F.2d at 1146. Our only role is to determine whether
“‘the agency has exercised a reasoned discretion, with
reasons that do not deviate from or ignore the ascertain-
able legislative intent. ” Lead Indus., 647 F.2d at 1145
(quoting Greater Boston Television Corp. v. FCC, 444
F.2d 841, 850 (D.C. Cir. 1970), cert. denied, 403 U.S.
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923 (1971)). Despite this deferential standard, we
find that the Administrator has ventured into a zone of
impermissible action. The Administrator has not exer-
cised his expertise to determine an acceptable risk to
health. To the contrary, in the face of uncertainty about
risks to health, he has simply substituted technological
feasibility for health as the primary consideration under
Section 112. Because this action is contrary to clearly
discernible congressional intent, we grant the petition for
review.

Given the foregoing analysis of the language and legis-
lative history of section 112, it seems to us beyond dis-
pute that Congress was primarily concerned with health
in promulgating section 112. Every action by the Ad-
ministrator in setting an emission standard is to be
taken “to protect the public health.” In setting an emis-
sion standard for vinyl chloride, however, the Adminis-
trator-has made no finding with respect to the effect of
the chosen level of emissions on health. Nor has the
Administrator stated that a certain level of emissions is
“safe” or that the chosen level will provide an “ample
margin of safety.” Instead, the Administrator has sub-
stituted “best available technology” for a finding of the
risk to health.

In the decision withdrawing the proposed 1977 amend-
ments, the Administrator mentioned the risks to health,
see 50 Fed. Reg. 1182 (1985), but based his decision
solely on the finding that “there is no improved or new
control technology that has been demonstrated to sig-
nificantly and consistently reduce emissions to a level be-
low that required by the current standard.” Id. at 1184.
Nowhere in the decision did the Administrator state that
the 1976 emission standards provide an “ample margin
of safety” such that revisions to those standards are not
necessary.

In the 1977 proposal to decrease the level of emissions,
the Administrator did not determine the risk to health
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under the then existing standard or under the proposed
new standard. Nor did the Administrator explain why
one standard was “safe” and the other was not. See 42
Fed. Reg. 28,154-157 (1977).

The absence of any finding regarding the relationship
between the risk to health at a certain level of emissions
and the “ample margin of safety” standard is also evi-
dent in the Administrator’s decision adopting the 1976
standards. Again, the Administrator mentioned the risks
to health before and after regulation, see 41 Fed. Reg.
46,560 (1976), but did not provide any explanation as to
whether the risk was significant, or whether the chosen
standard provided an “ample margin of safety.”

In the three decisions regarding emission standards
for vinyl chloride, the Administrator has made one find-
ing regarding the duty to set emission standards that will
provide an “ample margin of safety.” The Adminis-
trator has determined that he is not required to deter-
mine on a case-by-case basis the risk to health at a par-
ticular level of emissions or to determine the relation-
ship between that risk and “safety.” Instead, the Ad-
ministrator has adopted a generic rule, which when met,
will always result in an “ample margin of safety.” The
Administrator has determined that this standard is met
whenever he sets “emission standards that require emis-
sion reduction to the lowest level achievable by use of the
best available control technology in cases involving ap-
parent non-threshold pollutants where complete emission
prohibition would result in widespread industry closure
and EPA has determined that the cost of such closure
would be grossly disproportionate to the benefits of re-
moving the risk that would remain after imposition of
the best available control technology.” 40 Fed. Reg.
59,532, 59,534 (1975).

Thus, in setting emission standards for carcinogenic
pollutants, the Administrator has decided to determine
first the level of emissions attainable by best available
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control technology. He will then determine the costs of
setting the standard below that level and balance those
costs against the risk to health below the level of feasi-
bility. If the costs are greater than the reduction in risk,
then he will set the standard at the level of feasibility. This
exercise, in the Administrator’s view, will always produce
an “ample margin of safety.” '

If there was any doubt that the Administrator has
substituted technological feasibility for health as the pri-
mary consideration in setting emission standards under
section 112, that doubt was dispelled by counsel for the
EPA at oral argument. In response to a question from
the court regarding a carcinogenic pollutant known to
cause certain harm at 100 ppm, counsel stated that the
Administrator could set an emission level at 99 ppm if
that was the lowest feasible level and the costs of reduc-
ing the level below 99 ppm would be grossly dispropor-
tionate to the reduction in risk to health. Given the
strong inference that harm would also certainly result at
99 ppm, the Administrator appears to have concluded
that the “ample margin of safety” standard does not
require any finding that a level of emissions is “safe.”
Instead, the Administrator need only find that the costs
of control are greater than the reduction in risk to health.
We disagree.

We find that the congressional mandate to provide “an
ample margin of safety” “to protect the public health”
requires the Administrator to make an initial determina-
tion of what is “safe.” This determination must be based
exclusively upon the Administrator’s determination of the
risk to health at a particular emission level. Because the
Administrator in this case did not make any finding of
the risk to health, the question of how that determination
is to be made is not before us. We do wish to note,
however, that the Administrator’s decision does not re-
quire a finding that “safe” means “risk-free,” see Indus-
trial Union Dep’t, 448 U.S. at 642, or a finding that the
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determination is free from uncertainty. Instead, we find
only that the Administrator’s decision must be based upon
an expert judgment with regard to the level of emission
that will result in an “acceptable” risk to health. En-
vironmental Defense Fund, 598 ¥.2d at 83-84. In this
regard, the Administrator must determine what infer-
ences should be drawn from available scientific data and
decide what risks are acceptable in the world in which
we live. Sce Industrial Union Dep’t, 448 U.S. at 642
(“There are many activities that we engage in every
day—such as driving a car or even breathing city air—
that entail some risk of accident or material health im-
pairment; nevertheless, few people would consider those
activities ‘unsafe.’”); Alabama Power Co. V. Costle,
636 F.2d 323, 360-61 (D.C. Cir. 1979). This determina-
tion must be based solely upon the risk to health. The
Administrator cannot under any circumstances consider
cost and technological feasibility at this stage of the anal-
ysis. The latter factors have no relevance to the prelim-
inary determination of what is safe. Of course, if the
Administrator cannot find that there is-an acceptable
risk at any level, then the Administrator must set the
level at zero. ‘

Congress, however, recognized in section 112 that the
determination of what is ‘“safe” will always be marked
by scientific uncertainty and thus exhorted the Adminis-
trator to set emission standards that will provide an
“ample margin” of safety. This language permits the
Administrator to take into account scientific uncertainty
and to use expert discretion to determine what action
should be taken in light of that uncertainty. See En-
vironmental Defense Fund, 598 F.2d at 83 (‘“by requir-
ing EPA to set standards providing an ‘ample margin
of safety,’ Congress authorized and, indeed, required EPA
to protect against dangers before their extent is con-
clusively ascertained”); Hercules, 598 F.2d at 104
(“Under the ‘ample margin of safety’ directive, EPA’s
standards must protect against incompletely understood
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dangers to public health and the environment, in addi-
tion to well-known risks.”). In determining what is an
“ample margin” the Administrator may, and perhaps
must, take into account the inherent limitations of risk
assessment and the limited scientific knowledge of the
effects of exposure to carcinogens at various levels, and
may therefore decide to set the level below that previously
determined to be “safe.” This is especially true when a
straight line extrapolation from known risks is used to
estimate risks to health at levels of exposure for which
no data is available. This method, which is based upon
the results of exposure at fairly high levels of the hazard-
ous pollutants, will show some risk at every level because
of the rules of arithmetic rather than because of any
knowledge. In fact the risk at a certain point on the
extrapolated line may have no relationship to reality;
there is no particular reason to think that the actual line
of the incidence of harm is represented by a straight line.
Thus, by its nature the finding of risk is uncertain and
the Administrator must use his discretion to meet the
statutory mandate. It is only at this point of the regu-
latory process that the Administrator may set the emis-
sion standard at the lowest level that is technologically
feasible. In fact, this is, we believe, precisely the type of
policy choice that Congress envisioned when it directed
the Administrator to provide an ‘“ample margin of
safety.” Once ‘“‘safety” is assured, the Administrator
should be free to diminish as much of the statistically
determined risk as possible by setting the standard at
the lowest feasible level. Because consideration of these
factors at this stage is clearly intended “to protect the
public health,” it is fully consistent with the Adminis-
trator’s mandate under section 112."

11 In response to the facts presented in this case we have
analyzed this issue by using a two-step process. We do not
mean to indicate that the Administrator is bound to employ
this two-step process in setting every emission standard under
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We wish to reiterate the limited nature of our holding
in this case because it is not the court’s intention to
bind the Administrator to any specific method of deter-
mining what is “safe” or what constitutes an “ample
margin.” We hold only that the Administrator cannot
consider cost and technological feasibility in determining
what is “safe.” This determination must be based solely
upon the risk to health. The issues of whether the Ad-
ministrator can proceed on a case-by-case basis, what sup-
port the Administrator must provide for the determina-~
tion of what is “safe,” or what other factors may be
considered, are issues that must be resolved after the
Administrator has reached a decision upon reconsidera-
tion of the decision withdrawing the proposed 1977
amendments.

For the foregoing reasons, the petition for review is
granted, the decision withdrawing the 1977 proposed rule
is vacated, and this case is hereby remanded for timely
reconsideration of the 1977 proposed rule consistent with
this opinion, .
It is so ordered.

§112. If the Administrator finds that some statistical
methodology removes sufficiently the scientific uncertainty
present in this case, then the Administrator could conceivably
find that a certain statistically determined level of emissions
will provide an ample margin of safety. If the Administrator
uses this methodology, he cannot consider cost and technolog-
ical feasibility: these factors are no longer relevant because
the Administrator has found another method to provide an
“ample margin” of safety.
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It i pleasure to introduce to this committee James loody
and Miciael S. Kanne, who have been nominated by the Pre  lent
of the United States to serve as Federal judges for the U.S. Di. «ict
‘Court in the Northern District of Indiana. Confirmation of ti. se
two excellent nominees is extremely important to the Northe n
District of Indiana. That district has had at least one judicial v
cancy for several consecutive years, and an enormous backlog ot
1,971 cases has accumulated. .

A graduate of Indiana University Law School in 1963, James
Moody has had a distinguished career in both the private and
public sector. For the last 9 years James Moody has served admira-
bly in a public capacity as a Supreme Court judge in Lake County
and as U.S. Magistrate for the Northern District of Indiana.

Born in Rensselaer, Ind., and also a graduate of Indiana Univer-
sity Law School in 1968, Michael Kanne has had a lengthy and im-
pressive career as a practicing attorney and for the last 10 years as
a judge for the 30th Judicial Circuit of Indiana.

It is worth noting, Mr. Chairman, that this is the first time in
over 30 years that the populated areas of Lake County in north-
western Indiana would be represented on the Federal court by indi-
viduals who are from that region.
~ Mr. Chairman, while reviewing the qualifications of these nomi-
nees the Justice Department observed that they were among the
strongest candidates they have reviewed for any judicial position in
the country. At a time when our judicial system is coming under
increased pressure and workload, it is encouraging to know that
young, vigorous, and able nominees like James Moody and Michael
Kanne are on the way to the Federal bench.

I am deeply indebted to you for this opportunity to present these
candidates. :

The CHalRMAN, Well, we are very pleased to have you come, Sen-

"ator. Of course, your recommendation is what caused them to be

nominated and I know they are grateful to you.

I will say to these nominees that the fact that you have recom-
mended them so highly sends them off to a good start right now.
We are very pleased to have you. If you want to stay, you stay. If
you have to go, we will understand.

Senator Lucar. I will retreat, with your permission.

The CHairMAN. Thank you.

Senator Lucar. Thank you, Mr. Chairman.

The CHalRMAN. Senator Quayle I understand has also approved
these gentlemen but he cannot be here.

Senator LuGcar. He will be on his way, I understand.

The CHalkMAN. Well, he may come later.

Now I believe, Senator Hayakawa, we will take you next. I am
very pleased to have you with us, Senator.

STATEMENT OF HON. S. 1. (Sam) HAYAKAWA, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator Hayakawa. Mr. Chairman, it is my privilege today to in-
troduce to you Mr. Alan C. Nelson, the President’s nominee for the
geosit_ion of Commissioner of the Immigration and Naturalization

rvice.
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I am particularly concerned about the aincuil pi > anu .
sitive issues that the INS is facing. For this reuso. n pleasc
that the President has selected as his nominee for (. _dissioner .
person who is intimately familiar with the needs of this very im-
portant agency.

Mr. Nelson was appointed Deputy Commissioner of the INS last
year and is currently serving in that capacity. I am certain that his
experience as Deputy Commissioner will prove to be extremely val-
uable, particularly as it will remove the need for any on-the-job
training; he has already had that. o

The nominee has had extensive experience in both the private
and public sectors since graduating from the University of Califor-
nia’s School of Law in 1955. After spending several years in private
law practice, he was appeinted deputy district attorney for Alame-
da County in 1964. He continued to serve until 1969, when he was
named assistant director of the California Department of Human
Resources Development. In 1972 he accepted an appointment as di-
rector of the California Department of Rehabilitation. He returned
to the private sector in 1976 when he became the general attorney
t. r the Pacific Telephone & Telegraph Co. 1'do not doubt that his
in. ressive experience has provided the necessary tools to step into
the paosition of Commissioner of Immigration and Naturalization.

I had the privilege of becoming acquainted with Mr. Nelson last
summer at a meeting in San Francisco. We have discussed mutual-
ly the problems of illegal aliens and farmworkers in California. We
have discussed a number of matters having to do with immigration
and 1 am very inuch impressed with his command of the subject.

I am, therefore, proud Lo have the opportunity today to introduce
Mr. Alan Nelson to my colleagues. I thank you, Mr. Chairman.

Ti CHaimrman. Thank you.

Wei: since such a fine, able Senator has endorsed you, Mr.
Nelson, t sure you will have no trouble. You just have a seat
back there tu:  w.

Thank you vesy much, Senator, for your appearance here in
behalf of Mr. Nelson.

Senator Havyakawa. Thank vou, Mr. Chairman.

The CHairMAN. Mr. Bork, i believe, is the highest ranking
person we are considering here today to be circuit judge of the Dis-
trict of Columbia.

Mr. Bork, I guess I had better swear you in to start with.

Do you swear that the t&éstimony you give in this hearing shall
be the truth, the whole truth, and nothing but the truth, so help
you God? ‘

Mr. Bork. Fdo.

The CHairRMAN. Do you have any members of your family here?
Would you like to introduce them, if you do?

Mr. Bork. My son Charles is here, Senator.

The CHAIRMAN. We are glad to have you with us. Is he a lawyer,
too?

" Mr. Bork. I have always hoped he would be, Mi Chairman, but
he is not. The subject is still under discussion. [Laughter.]
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TESTIMONY OF ROBERT H. BORK, NOMINEE, U5, ¢
: : : . US. CIRCUIT JUD\ E,
DISTRICT OF COLUMBIA COURT OF APPEALS HE

The CHalrMAN. Do you have a
. prepared statement?
’II\:I}:-. lému(. No, I do not, Mr. Chairman. !
€ CHAIRMAN. T believe you were born in Pittsh h
legal residence is here in the District of Col ia. You have our
4 u .
children, I believe, Mr. Bork. mbia. You have three
rIl\"{)r. léoxx. That is correct.
€ CHAIRMAN. You attended the Universit itts
' _ _ y of Pittsburgh
graduated from the University of Chicago, 1 believe, withrg Baxd
an{; adD, a}so }f,rom the University of Chicago. o
ou were In the service from 1945 to 1946 and
1952 in the Marine Corps. nd then from 1950 to
’II\:Ihr. I(30RK. That is correct. :
¢ CHammAaN. Why did you leave in 1946 and th
w«iﬁe yI(;u called back the second time? en g0 back, or
r. Bokk. I enlisted in the Reserves while I was i 1l
I got out the first time, and th e R erver | e
gEoL out th R ey called up the Reserves in the
The ChairmAN. Then you have had vari i
. . ous experience here. [ be-
lieve from 1977 to 1981 you were Che
atlxale Lo o] y ancellor Kent professor of law
r. Bork. Yes, Mr. Chairman. I actually be
M;I‘Ewlz?el Professor of Public Law. Y became the Alexander
¢ CHAIRMAN. The Alexander Bicke] Professor of Publj
1979 to 1981. You are now with Kirkl: s, a law firm o
in the pBl. ° irkland & Ellis, a law firm here
’]1\::1'. léoux. That is correct.
1€ LHAIRMAN, Mr. Bork, you are a very widely respe
e C k, cted legal
’;C(?l:)r]dr In the ﬁgl(} of antitrust and constitutionéyl lavf/) I belizt;?:
fiumerous, informative writings and books are serutin: :
bo(t)h stude}r:ts and professors of the law. are serutinized by
ne such article which appeared in the 1971 Indiana L
’ . 8 h a aw Jour-
lrml fa{}ut]ed “Neutral Principles and Some First Amendment Prol;
‘emb, ‘ contains st:xtcmgnts which have caused some individuals to
suggest that you may feel that the first amendment protects only
spféec.:h‘whlqh Is explicitly political. Will you discuss this article
and In particular Elve your response to the charge of limiting first
anﬁnd}r}nent protection to political speech?
r. Bork. Of course, to begin with, Senator the first
' . with, , amend
protects the free exercise of religion and the freedom of the g:-i::
as well as speech. Within the speech area, 1 was dealing with an
app}ncatnpn of P;of. Herbert Wechsler's concept of neutral princi-
ples, w_hlch IS quite a famous concept in academic debate. I was en-
giifed 1;1} 4n academic exercise in the application of those princi-
% a ) . PHUC
gxlpected lt(i)oa(:wdl argument, which I think is what professors are
L seems to me that the application of the conc
It s i cept of é
principles t.. the first amendment reaches the resultpl sugr;;::zs]
On the other hand, while political speech is the core of the amend-
ment, the f{irst amendment, the Supreme Court has clearly expand-
ed the concept well beyond that. It seems to me In my putative

ey iy
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function as a judge that what is relevant is what the Supreme
Court has said, and not my theoretical writings in 1971.

The CHaIRMAN. Mr. Bork, in your book, “The Antitrust Para-
dox,” you stated that the only goal that should guide ‘interpretatlon’
of the antitrust laws is the welfare of consumers. While consumers
welfare is certainly one of the concerns thut Congress had in enact-
ing the antitrust laws, other concerns such as preserving competi-
tion and maintaining the viability of small business have played a
role in formulating antitrust policy. Would you please comment on
the validity of these other goals? ) o

Mr. Bork. Well, 1 think, Senator, that we desire competition—
which is one of the other goals you have mentioned—primarily be-
cause competition does benefit consumers. Therefore, I think when
you say ‘‘protect competition” you are talking abéut protecting con-
su.ners. ‘

Tt + antitrust laws do, of course, in inany of their aspects protect
the vi bility of small business but in general we do not protect the
viabilit, of small business at the expense of consumers in the anti-
trust fiefd For example, price fixing might benefit some small busi-
nesses. On the other hand, there is a per se rule against it and that
is because, when there is a conflict in the antitrust luws, in general
we protect competition and consumers rather than small business.

The CuairmMAN. Mr. Bork, your book is highly critical of a
number of Supreui. Court antitrust cases, and you have urged re-
Jection of prohibitions against such traditional antitrust violations
as tie-in arrangements, exclusive dealing, predatory price cutting,
and pric:. discrimination.

If you u. - confirmed as a judge of the Court of Appeals, would
you feel you:. 'f obliged to follow Supreme Court precedent even
though you may , ‘tly disagree with its application in a particu-
lar case? .

Mr. Bokrk. Mr. Chairman, it seems to me that a lower court judge
owes a duty of absolute obedience to Supreme Court precedent. If
that were not true, the legal system would fall into chaos, so that
my personal views certainly cannot atfect my duty to apply the law
as the Supreme Court has framed it. o o

The CHairman. Mr. Bork, the phrase “judicial activism” is often
used to describe the tendency of judges Lo make decisions on issues
that are not properly within the scope of their authority. What
does the phrase “judicial activism’” mean to you, and how do you -
feel about judicial activism? . o _

Mr. Bork. Mr. Chairman, [ think what we are driving at is some-
thing that I prefer to call judicial inperialism.

The CHAIRMAN. Imperialism? . -

Mr. Bork. Imperialisin, because I think a court should be active
in protecting those rights which the Constitution spells out. Judi-
cial imperialism is really activism that has gone too fur and has
lost its roots in the Constitution or in the statutes being interpret-
ed. When a court becomes that active or that imperialistic, then [
think it engages in judicial legislation, and that scems to e incon-
sistent with the democratic form of Government thuat we have.

The CHatgman. Mr. Bork, how do you ieel personally about your
own capacily at this point in your career to carry out the very sig-
nificant power and responsibility of being a circuit court judge?
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Mr. Bu..«” Mr. Chairman, I can only speak to my experience I
have spent a number of years in private practice, which I think
gave me a practical view of the law as it operates. I have spent «
number of years as a professor at Yale, which I think gave me a
theoretical understanding of some problems of the law; and of
course for almost 4 years I served as Solicitor General, which
seems to me a combination of both the practical and the theoreti-
cal.

As to my personal capacities or abilities, that is a matter in the
- first instance for the President to judge, then for this committee,
and finally for the Senate.

The CHalrMAN. I do not think I have any other questions.

Do you have any? .

Senator GrassLEY. None, Mr. Chairman.

The CHairMAN. Do you have anything else you would like to say?

Mr. Bork. No, Mr. Chairman. Thank you.

The CuairmaN. Senator Baucus, do you have any questions?

Senator Baucus. Yes, 1 do, Mr. Chairman, a few brief yuestions.

Mr. Bork, I want to thank you for appearing before us and I
want to congratulate the President on %is nomination of.you. |
think there is no doubt that you are eminently qualified to serve in
the position to which you have been nominated. There is no doubt
in my mind that you will be confirmed, and I hope very quickly
and expeditiously.

There are two areas, theugh, I would like to briefly inquire
about. The first is your view of efforts on the part of Congress to
remove Supreme Court jurisdiction of certain constitutional issues.
As 1 recall, when you appeared before this committee in hearings
on S. 158, the Human Life Statute, you stated that in your view
.that bill and in some other cases Supreme Court jurisdiction, was
unconstitutional.

Even though you personally may agree with the underlying
thrust in trying to overturn what in your view are incorrect Su-
preme Court decisions, you felt it was improper and, more impor-
tantly, unconstitutional for the Congress to attempt to remove Su-
preme Court jurisdiction over constitutional issues. Is that a fairly
accurate statement of your view?

Mr. Bork. 1 think that is entirely an accurate statement of my
view, Senator Baucus. :

Senator Baucus. Do you still hold to that view? Is that still your
personal view? '

Mr. Bork. Yes, it is.

_ Senator Baucus. Could you also indicate to this committee why

in your view it would be unconstitutional for Congress to pass a

statute that would limit Supreme Court jurisdiction over a Federal

constitutional question?

Mr. Bork. Well, the attempt to eliminate Supreme Court juris-
diction as opposed to lower court jurisdiction would have to rest
upon the exceptions clause of article 3 of the Constitution, which
allows Congress to make such exceptions and regulations of the Su-
preme Court’s appellate jurisdiction as it desires. Literally, that
language would seem to allow this result.

I think it does not allow this result because it was not intended
as a means of blocking a Supreme Court that had, in Congress
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view, done things it should not. The reason 1 think lt‘was no} 1}:1-
tended is that clearly in the most serious kinds of cases, whe(;edt ' e
Supreme Court might do something that the Co?gress regurde as
quite improper, the exceptions clau§e would provide no ‘reme y. |
For example, if the Supreme Court should undertake Po rug
upon the constitutionality or the L_mcgnstltutxox_mhty of a gdr, an
the Congress was quite upset, thinking that is-not the Supreme
Court’s business, as indeed | agree 1t 18 not, to use the e);lcepuf)nlsi
clause to remove Supreme Court jurisdiction would have the re‘:‘u
not of returning power to the Congress but of turning the ‘ques 19:\
over to each of the State court systems. We could not tolerate adS| -
uation in which 50 States were deciding through their own judges
> itutionality of a war.
thé::?z?tsttlrtul;fl?fus.yWell, as | hear you, I hear ryou address lt'l:‘e
g 'stion more on a policy ground. Apart {rom the policy
bnl:/lllf‘d‘{(mx. No, I do not think that is a policy uround,l S(‘enufto‘r. 1
think L 1t is a constitutional argument. One of the .waybdo con-
struing L e Constitution, as Chlef.Justlce Marshall ;hf)vt'e LtS sq
well in M Culloch v. Maryland, 1s to argue from ll‘b bll‘l‘lChL'll"e.
What is the necessity of Govelrmpﬁntt?h_\xould the framers have
2 ing that led to results ke this: )
dui]({lls;::ll(lett}t]‘:]:nt;wer is that the framers would not have devnsgd a
check upon the judiciary which does not return power ti:o the 19?5
rress but returns power to the State judiciary systt:nlb‘, r(})}r‘nt\{v‘xtuﬁ
it probably cannot be removed. When one perceives that t £1 15 t,hg
result, then I think one has to say the framers did not in ler(li >
exceptions . “use as that kind of a check upon the C({urtl.),_t_o n(t)
know any wau, o apply the Constitution that 1 regard ‘db’ f_%}lrl{nd e
other than in te..  of the intent of the framers, as best as tha can
ined. .
beS(::ertz{:)]:lgeAucus. Couly yuou tell me your view of whether tiheéon—
stitutional amendment process as outlined in article ‘V of lle on-
stitution is sufficient to enable the country and‘the Longfebb go re-
spond to what it regards as improper dSugreme ‘(,ourt defls;]u_ni. -
Mr. Bork. I think there is a real dilemma, Svnaw‘r.‘ t' l‘r;‘ dm -
variety of areas the Court over a pe‘rlod of years ht‘lb reac t? r(t)er
sults that were not intended by the framers of the Lonslt]IlLu (;on
by the framers of the various amendments. I thiok to t ‘it .‘egareti
the Court has stepped into areas that do not belo‘ng to it. ‘t[‘l.b lan
form of judicial activism or judicial imperialism that the chairma
as about. . . )
db'iw(?onrl::)tdthink there is an adeguate way of checking lhe_?ur\:‘r:
provided in the Constitution, and I think the reason luréha'xt is Lude
the framers never anticipated judicial review gould ‘ eut)me; t}:e
enormous power that it has bﬁfonI_Q:t.hTslew was no court a
i al had any power resembling that.
tll}ll‘t;xz}:)‘::l;flcure l{)fd Court which pversle;p_s its buurldsut]hulolwl;r:ox"
of is the appointment power, and in addition toblhdlx u‘:]d‘::rslandv
debate, political rebuke, and, I hope one day a club{'mits o a1
ing by the profession and by the judges of what the i
LldSle‘r)l(jx‘t/::rr [‘;:(:JCUS. What about the amendment process?
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Mr. Bork. The amendment process is certainly useful but t is
very hard to use. It is very hard to get the Constitution amenc. -d,
and if you have a Court which frequently oversteps the bounds y u
cannot keep amending the Constitution every time that happen.
We would be in a constant state of turmoil.

Senator Bauvcus. Well, do you recommend that some other device
other than what we presently have under our present Constitution
be formulated and enacted?

Myr. Bork. Senator, I do not recommend that. I would like to
think about that long and hard. I think it is a very grave matter to
start changing the Constitution and shifting balances of power. | do
not reject it out of hand, either. I do not mean to say that. I simply
have not thought that through, and I would like to think long and
hard bfore | came down one way or the other.

Senator Baucus. Let ime read from your statement when you tes-
tified on 5. 1568, It is very brief, just three sentences:

The question o be answered
this 1s you speaking

In a-sessing 5. 158 15 whether it is proper to adopt unconstitutional countermeas-
ures to redress unconstitulional actions by the Court. 1 think it is not proper. The
deformation of the Constitution is nol properly cured by further deformation.

I frankly find that a very cogent and very articulate statement.
Do you still hold to that statement today?

Mr. Bokk. | do, Senator.

Senator Baucus. One other area 1 would like to turn to is the
Watergate era, with which you are very familiar. 1 will give you a
chance to state for the record your personal thoughts on what hap-
pened when the then-Attorney General resigned.

As 1 recall history, the Attorney General would not fire Special
Prosecutor Cox, and the Acting Attorney General who replaced
him, Mr. Ruckleshaus, also resigned, because of his unwillingness
to fire Mr. Cox. You, then, the Solicitor General, became the
Acting Attorney General and did fire the Special Prosecutor.

I would like to give you the opportunity to state what your
thoughts were at the time and why you took the action that you
did in view of the retuctance of your two immediate predecessors to
take the same action. '

Mr. Bork. Well, Senator, 1 would be delighted to answer that be-
cause it seems to me that that is a story which, although I have
testified abuut it and given press conferences about it, has never
quite been gotten straight. ' .

Senator Baucus. When you are answering, too, I would appreci-
ate if you could tell me the reasons why your predecessors refused
to fire Mr. Cox. My understanding is that under the law he could
only be removed for cause.

Mr. Bork. Under the charter that Elliott Richardson, then Attor-
ney General, had given to Mr. Cox, the Special Prosecutor could
only be removed for cause. That is true. That charter could be re-
voked, of course.

There was a lawsuit about whether the charter should have been
revoked on Saturday night before he was fired, and whether there-
fore the firing was illegal under the charter until it was revoked. 1
regard that as an argument about a 36-hour period. The reason the
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as fired was that there was no
was not revoked before he was i | _
g:‘;'l;'te;round to do the necessary work. Monday morning the
e revoked. . . ’ )
Chfl:itgrnv;flsthink that issue of which ?rde;'( lthshould h'dl\:f)o(i‘(i::]et u}
i 5 1 ¢ 36 hours 15 1 ant.
hether the thing was illegal for 30 ’ ant.
?l?i(:)kwthe important issue 1s the one you go to, S_enator, which is
i Sue' < M e
th?\?tl(())::é;s(}eneral Richardson had made those p(li'on}m‘lscs ’rk\\otihti(;
fire the Special Prosecutor, to this comnl\(;ueeL éa_nChtrtr,gular this
i : therefore could not discharg .
committee to the Senate. He tk quld not. dischatt? Cox oc
é frontation between the res d Mr.
thn'(:'gdth:rtdc?nquite agree that Attorney General Richardson took
the right position.

' .
Deputy Attorney General Ruckleshaus felt that Mr. Richardson

im i wey General's spot, as he
sht him into the Deputy Attorney s spot, as
}Illf“ t?f,(:l:‘;\zll’wus not brought in by that Attorney (.u‘vmfrag L¢?r1t((i)
B‘-llti l’ ckleshaus felt that he was bound bywh_ns own at‘ d—ti( \mc’n' s _
tl:e S:elute through this committee and by Elliott Richardson's rep
re%::l\::ﬁéu::ﬁ.m afternoon; which was the only time Ilhudl toat‘h:]nolt
about this because this came upon me quite sudden {—l- thwith
involved in this whole ruckus—I discussed the point awsp,: h i
hill Ruckleshau:  hile Elliott Richgr_dson was at the' \ d“‘lf{' lb :
and he agreed that my moral position theac:)urtil waal, ltet;relnh.dd
‘ “choi > 1e charter. 1 he
ad : al choice to make, not encumbered by the :
}rlr?:dg :r‘)ogﬁch representations, and lhhc;;'efure I had a moral choice
: . of those problems they had. L .
wlmv::g:l:i (. ke two ;)oints about the decision to dn:.char;,(_e.hOnSe lb_
that there was . er any possibility that thu}t d}schatrgrt: tqlmt] (():r tp}::e
i : H sr the investigat
. tor woussd in any way ham'pcr t : e
Clra(:s;rlftsii(ilus of the Special Prosecutors office. Neither the P:;’ﬁ‘blt
gent nor anyone else at the White tlouse ever suggest‘e(_i:o'me‘ l?]
I do anything to stop or hinder in ny way those investigations.
had been asked to do that, I would not have done 1t. ting in
The next day after the discharge t{;erc wis uhnu;:dl‘n%hen thi
1 ‘ 'ht in Henry Peterson, who was
office on Sunday. I brought in H ! ‘ n the
rimi vis ; Department of Justice, an
i the Criminal Division of the Depar ‘ ice, and 1
Eﬁggg(})\‘; in Mr. Cox's two deputies, Henry Ruth and Phillip Laco
va‘;r\at' that meeting I told them that 1 vo_/untcd '}hem to‘cqntil“\uttahast'
before with their® investigations and with th(‘;l:hl)ioie(\t'l(:llj(;gbéua?d
¢ ; independence, an a ,
they would have complete independy ' 4 that 1 o e the
. ndence, including their right to g L Lo ge
tvb?fué"ﬂ%ﬁe tapes or any other evidence they wuntgd.dl l)ct;elol:g,e:
authorized them to do precisely what they had been doing u
M%Sgr’:.l named Mr. Leon Jaworski later as the.Speciul l?ros&;cl::i
tor. 1 made the sume promises and represcntut@ni to eII:Iained
those promises were kept. They wlcrc lsldel)ﬁl]dfilz)‘nisl ;gn Lr mataee
i ; :nt to court. The investipahivl ) '
independent” AT 4 part of American histo-
i ;ults we all know and are now a } ' ) Isto-
\r’v;t};\:h:orfibme was there any threat to the integrity of the process

es of justice.
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The second point I want to make is simply this, and that is the
reason for the discharge. The point I have just made is why there
was no harm to justice from the discharge. The reason for the 4 s-
charge was that I had, I thought, to contain a very dangerous situ.
tion, one that threatened the viability of the Department of Justice
and of other parts of the executive branch.

The President and Mr. Cox had gotten themselves, without my
aid, into a position of confrontation. I have explained why the At-
torney General and the Deputy Attorney General could not dis-
charge Mr. Cox, and why my position was not the same as theirs
because I had not made the representations and the assurances
that they had, although I did make them to the people who came
after Mr. Cox. ‘

I was third in line in the Department of Justice, and the Acting
Attorney Generalship came to me automatically by operation of
Department regulation. I was not appointed Acting Attorney Gen-
eral; 1 became Acting Attorney General the moment those two gen-
tlemen resigned. There was nobody after me in the line of succes-
sion, nobody. If I resigned, there was simply nobody who stepped
into that position.

At that point, the President was committed because of this sym-
bolic confrontation to discharging Mr. Cox. He would have appoint-
ed, 1 assume, an Acting Attorney General and he probably would
have had to go outside the Department of Justice to do so. Perhaps
one of the White House lawyers would have been appointed Acting
Attorney General and would have discharged Mr. Cox. There was
never any question that Mr. Cox, one way or another, was going to
be discharged.

At that point you would have had massive resignations from the
top levels of the Departmentof Justice. I talked to those people,
the other Assistant Attorneys General and their deputies. If that
had happened, the Department of Justice would have lost its top
leiagership, all of it, and would I think have effectively been crip-
pled.

For that reason 1 acted, made the discharge, called the Depart-
ment together, the leaders together, told them why I had done it,
talked to a number of them in private. None of them left; they all
stayed with me, stayed with the Department.

herefore, that was my choice, Senator. On the one hand there

was no threat to the investigations from the discharge and no
threat to the processes of justice. On the other hand, 1 preserved an
ongoing and effective Department of Justice. The only thing that
weighed against doing what I did was personal fear of the conse-

" quences, and I could not let that, I think, control my decision.

Senator Baucus. 1 appreciate your answer. Obviously our coun-
try was going through very difficult times during that period. 1
thought we both had an obligation to discuss this because you are
going to be sitting as a Federal judge There are some people who
would like to know what happened, what you were thinking at the
time, what your motives were, what the explanations were for your
actions. I think your statement today helps explain all of that and
I appreciate that statement very much.

In America, sometimes I think that perhaps public officials, per-
haps members of this body, should resign on the basis of principle
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more often than we do. However, that is a side issue; it is not cen-
tral to the point here under discussion today.
I wish you very well as you serve on the court.
_ Bork. Thank you,_Sc_anatqr. i )
%:e CuairMAN. The distinguished Senator from Ohio. Fere
Senator METZENBAUM. Mr. Bork, it is a pleasure to see you

i if I am late. ) )
this A it ; aTtlio;?:xrl views with respect to antitrust legisla-

iliar w rust L

tiolnar:ngft':lust enforcement, and you and i are t_otallj' u:_ dnséa,gés;e;

n’t on that subject. However, as I said at the time Jus )C(}en ' Con-
[r?:r was up for confirmation, the fact that my views mig i

iff iss Id not in

) one of a number of_dmerent issues would n¢
Lr:;n wl;eyrsaf?fzc?nn{y judgment as pertains to copfirmation or failure

i member of the judiciary. , '

tol?]%r::;r:ra }rlrz‘leving said that, 1 have some conce_rns—-and I thmkf
1 Senau,)r Thurmond has already addl'essed.h{mself to l?tt":l]ieffgr
tl; . concerns. My concerns are not that your views mllg e

fr:r; ine but whether or not you would interpret the law on
basis ot heretofore decided Supreme Court decnsnomil ont antis
Your entire book 1s a comprehensive attack on the CE" n nti

trust laws, and by your own admission these are the awls on
bl;)l:)ks as i’nterpreted by the highest Court in the landd.b }Ol\%aguz:
rreat disappointment to me when Mr. Baxter ap!)ea;;e d'g ore our

Léommittee and indicated that noththsta_niu;\g that, eoml;
- ation to enforce those laws. 1 think he was wrong. ]
an{d(i?lr:%)?tt‘ginnk you are in that position. You are not ‘up t;orhconﬁ;'s
ation. . s an enforcement official. The concern that havle s
rnh thf‘:r'«, not you will be able to wholeheartedly apply the ?awt
sz erevious;; rorpreted by the Court, or are you going to 8 1:
;.l ‘rgming them «  cutting into them here.and there to suit your
ol;:m ideas, not of wii.: i3 the law but what 1s gt;;)ocz econ;)lr:\ﬁ ieonx;ei.
. in asking the guestion thalt you -
I guess I know even In asking sestion that o e ow
ive but to say, “No, 1 am not going to. : 0.

tgznzla;:;/" and yet 1 think it 1s appropriate that we put into the
record your response. -

~ Bork. I think so, Senator. 1 thin ponse I
alcl)\:l]; the lines of the response I gave to the chairman about the

problem of judicial activism. 1 hat\;:a l?ng be::}:\egpt%(:‘ssdwtﬁaiugl%:;,
who write their own views into the jaw [ an what they
i asi i terpretation, the law is.
think, on the basis of pg‘l_ncgpled in cLation, the Lo . & way
to thosesviews if 1 interpreted the anti r
?:aiaisgid not think the law really was or 1n E Wd{ contrary to the
interpretation & e ¢ ; o ?yl:ihef Slgwil)vrel"z‘;;su?:; ‘Senator, that in
I think that is true of any held 0 | assume, BO00 o iy
have never written about and therefore :
glﬁgiign me about, that I will oftednlthmk that the law 1 am called
o apply is not a terribly good law. ) )
upl(—)lr(‘)\:reveprl,) that is not my business as a judge. M)t; b&s‘;née‘s;s,rg;x;
ticularly as a lower court judge, % t}(\) be 'Obe?)f:lieg(;l systen‘: eme
i “interpretation of the law. Otherwise, al syste:
i(ilotl:)rtci:\os. 'IF‘)he Supreme Court cannot take en?\gig,hh Ldbelbl s:ﬁ;'l);
to straighten out all of the lower court judges if t :y au nbac-
et the law according to their own Views rather tha

k my response has to be

year
to interpr
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cording to the Supreme Court’s views. Therefore, to be a good judg:.

is to be obedient to precedent as it stands.

Senator METZENBAUM. You wrote in your book, ‘‘Disregarding
the value of efficiency, a majority of the Court for a long time
struck down every merger that came before it. Subsequent deci-
sions allowing some mergers have by no means repaired the
damage. The result is a merger law that deserves to be called an
antitrust statute about as much as the Smoot-Hawley tariff did.”

Mr. Bork. I have a gift, Senator, for colorful phrase occasionally
which I now regret. [Laughter.]

Senator METZENBAUM. On page 406 of your book—I really wish 1
could say to you I have read every page—I did not but my staff
did—on the antitrust paradox you argue that one way to beef up
antitrust enforcement in the price-fixing area—one of the few
areas, I might say, where you have indicated that you think anti-
trust enforcement is appropriate—you have indicated that one of
the ways to beef up antitrust enforcement in the price-fixing area
is by beefing up antitrust field office staffs.

In light of this, what is your reaction to recent Justice Depart-
ment decisions to close some of its antitrust field offices and to
transfer many of the antitrust field office attorne}ys——-l think about
20 out of 100 or 110—to the U.S. attorneys’ offices?

Mr. Bork. I am not familiar with this, Senator. Will they per-
form the antitrust function out of the U.S. attorney’s office?

Senator MerzeENBaUM. Unclear.

Mr. Bork. Well, I am not familiar with it. It may be a budget
measure, in which case I have no idea about it, but if an antitrust
capacity were put in each U.S. attorney’s office you would obvious-
ly have many more antitrust field offices than you do now.

My concern is that I think the field offices typically enforce the
law within a rather small radius of the office, which means I think
a lot of price-fixing is going on in communities that are never vis-
ited by a Department of Justice lawyer. Perhaps if you put the
function into the U.S. attorneys’ offices you would have a much
greater coverage of the country. | have no idea of what that propos-

" al is or what it accomplishes. -

Senator MerzensauM. I have no further questions, Mr. Chair-
man. .

The CHAiRMAN. Thank you, Senator.

Senator Grassley.

Senator GrassLEY. [ have no questions,

The CHalRMAN. Senator Baucus?

Senator Baucus. May | ask one or two very brief questions?

Mr. Bork, following up on the first question of Senator Metz-
enbaum, concerning judicial activism, as you know the charge of
judicial activism tends to be leveled by those who feel that a court
or a judge has been too liberal. The charge generally has not been
leveled by liberals against conservative judges who are too active in
their conservatism on the court.

When you talk about judicial imperialism, are you referring to
liberal activism or conservative activism or both?

Mr. Bork. In our time, Senator—by that I mean in the era of
roughly 1955 or 1960 onward——courts have been active or imperial-
istic in what is loosely referred to as a liberal direction, an egalitar-
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to 1936 or 1937, the Court was imperialistic or

ian direction, PO tive direction. | think both of those are equally

active in a conserva
T ptor ' 1d not indulge in either?
g. As a judge, you would I ¢ in eit

%de:l a];c())rm]‘i A'i‘Jg ltjhe best Jof my understanding of a particular case, 1

WOSue:galag: Baucus. What would you do as a judge whten atf:xlnsf)l:a;
rs before you and it is clear that Congress dlfi nol co_nl' mplate
Eﬁa situation before you? You know, they hdvde eg;a ; ed all
ar?)und it and the issue squarely before you hz;i’toldo “Qu a matcer
that clearly Congress did not contemplate. ) ql(xi L yor intervene
and'try to decide what Congress would have declaed,
¢ at situation?
you handle that s | ten the case. ’
“Senator, that is often : _ .

I%Aerr'\afzgxl‘mBAsgus. Maybe that 1s why 1 am asking the question.

ThI;/l‘ iSBr(;tl;x?:'I see nothing wrong with a judge attempting to deal

ake interstitially,
i i .aid that courts properly make law inters!
Wit HOlmeSri‘i:lsdwhere Congress has made law. I think the

i . e are ! > Jan h
;)l:aslt)e;;v\; cgnﬁ(lio is look at the overall policy-thrust o the statute or

the prograin that you are dealing with and attempt to resolve the
unknown arex in line with that policy thrugt. ' 4o no decision
There may be occasions inswhlch_ Congre:sszL?an;ziatute de Whicl’;
é t the basic policy. Sometimes On
?tv ‘13: qﬂlubi‘tjrel vague what choice Congress made. 1 do not know what I
J ase like that. ) ) ]
wosu‘ga?.o,—lnBiSCUS' However, the more a judge tries ‘t(_) gif%Cl;ie“;:e
i test'm cases, the more isn’'t he indulging 1n a\‘cézjwafn.d thi):;
“}]1 erldn'tua ] '123 decide, “Well, Congress has not a yes;s_e his
s_tou tion Ti’lew the party claiming relief or brlr_\g,(njnl;;nem
Slctuiﬁn in‘ the first p. & is not entit}ed to relief or tf’ a _u';”g ,
?igain because Congress lhas got provn,(:eéi g;rntilgaa ;S)\l)tl:jiﬂ(e):e atters
_ Well, 1 think, Senator 1t de s up lese €
of I:Iilgérgg.n ’ll(‘here are times when (i:)_ng‘resi‘s h:l:d:\:(r)nl:t%: tdtlr‘:g' \:lz:lcel;
i intended to cover this king ot situsgt
lcE:)r(\:tl;:arlnr;l))lluted quite this one, so you have no dlrfectk mt'fi(telrx-tels(i:v)oa(l)é
think it is activism, and if it were activism 1 lhllg S grt s
be unenforceable because li_f .y?u hadt to g,ﬁ] Loex:ily mJ(/)s‘tV c‘;s Congrase
ifically and explicitly contemn , se '
223;%2?11 with)i,n the statute. Now there are, other cases in which

the matter is so far outside the statute that you simply ought to
say it is not covered by the statute.
Senator Baucus. One more quest

inci f stare decisis? . '
wlt'?re %r(;ﬁf(l.pl\fl&l.sl think as a court of appeals judge one has to

adhere to it very stronkly, and Liel follow the Lead o e in o
i ] ;5 clear, t , :

Pingle C(l)xl:lt‘tzlnllti l\?vh(::st:;\er that court should follow 1t or not.d tor.

single & le, if a court became convinced that it had mu_eka er-
.For e.x‘z:n;& about a constitutional ruling in the past, 1 thgln u -

rible lmltsh: real meaning of the Constitution ought to preval ov::ce

miii(tﬁ );nistake by the court. If that were n(()g true, the comm

glrause would still be as limited as it was in 193b.

ion: How strongly do you adhere
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Senator Baucus. I understand that, and.-1 agree in large pu.rt
with what you said, that is, as a lower Federal court judge tkh
principle of stare decisis applies much more strongly to Supremc
Court decisions than it would within a single court.

While you are here, though, and I have a chance to pick your
brain a little, do you have any general guiding principles as to
when a Supreme Court judge should adhere to the principle in
looking at, revisiting Supreme Court issues?

Mr. Bork. Well, yes. I think it is a parallel to what Thayer said
about the function of a judge when he is reviewing a legislative act
for constitutionality. He said he really ought to be absolutely clear
that it is unconstitutional before he strikes down the legislative
act, if not absolutely clear, awfully clear.

I think the value of precedent and of certainty and of continuity
in the law is s0 high that I think a judge ought not to overturn
prior decisions unless he thinks it is absolutely clear that that
prior decision was wrong and perhaps pernicious.

Senator Baucus. I appreciate that, Mr. Bork.

Mr. Chairman, | want to thank you for the time that you have
taken.

Actually, Mr. Bork, I suppose these are questions that 1 will ad-
dress you in your next hearing before this committee.

The CHairRMAN. Mr. Bork, I want to thank you for your appear-
ance and your testimony here. You have a very fine reputation as
being an able lawyer and a dedicated public servant, so I would an-
ticipate that the committee will approve you. Of course, no one can
ever guarantee it but I wish you good luck.

Mr. Bork. Thank you very much, Mr. Chairman.

The CHARMAN. Senator Quayle, you have two judges here from
Indiana, Judge Kanne and Judge Moody. In a few minutes they
will testify but I do not want to hold you up, and we will take you
now if you care to say anything about these gentlemen.

STATEMENT OF HON. DAN QUAYLE, A US. SENATOR FROM THE
STATE OF INDIANA

Senator QuayLe. Thank you very much, Mr. Chairman. [ certain-
ly appreciate all the cooperation that you have given me.

As has been outlined by Senator Lugar, the character and profes-
sional competence of Michael Kanne and James Moody are unas-
sailable. Further, their judicial careers exhibit compatibility with
the ideals and the philosophy espoused by the present administra-
tion. They understand and adhere to the view that the primary re-
sponsibility for policymaking lies with the executive and legislative
branches of Government, and that the judiciary should confine
itself to just resolution of specific cases and issues.

Mr. Chairman, I just briefly want to point out the need for addi-
tional judges in the northern district. As of December 31, 1981,
there were 1,904 civil cases pending in this district and 67 criminal
cases. Since 14975 the number of cases for the Fort Wayne division
alone hus more than doubled. While the Hammond division covers
only two counties, it accounts for the bulk of the backlog in the dis-
trict. The bench, the bar, and the leaders in these communities are

EEEEEE VY
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in agreement with the urgent need for these two fine nominees
in

before you today.
I just want you to know,er. Cha
ati individually and your cor nd _
dt;pn, y(?l;lxsmd we certainly appreciate the quick attention tt]hat yo;x_
ﬁa\l/r:aeé]iven us on these matters and other matters and other ma

ters to come before you. You will not be iet'do»\{n.
I ask unanimous consent that the entire tex

appear in the record. )
p"I‘)he CinAIRMAN. Scnator Quaglﬁ;
u are held by the Members 0 e‘ enate
{}(\)ese gentlemen here very advantageous to ,th
; ave ith us.
pleased to have you with e
Sent QuayLe. Thank you very i . _ .
(&”l‘:}l::frre}iu‘cd statement of Senu'lur Quayle lol!ow:,.]

irman, that I noted your cooper-
Amittee and your staff. You do

t of my remarks

the high endorsement in which

Senale makes your approval of
em. We are very
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THE HUMAN LIFE BILL

MONDAY. JUNE 1. 1981

U.S. SENATE,
SUHCOMMITTEE ON SEPARATION OF POWERS,
COMMITTEE ON THE JUDICIARY,
Washington. D.C

The subcommittee met, pursuant to notice, at {0:05 a.m., in room
2228, Dirksen Senate Office Building, Hon. John P. East (chairmin
of the suocommittee) presiding.

Present: Senators Baucus and Heflin.

Staff present: Jim McClellan, chief counsel; Craig Stern and Jim
Sullivan, counsels.

OPENING STATEMENT OF CHAIRMAN JOHN P. EAST

Senator EasT. [ would like to call the Subcommittee on Separa-
tion of Powers to order.

This morning, we are continuing our discussion of S. 158 We
have had a series of discussions aireadv. We had earlier sessicrs
tnat deai: with the scientific and medicai implications of this legis-
lation. We had a session just prior to the recess dealing with the
constitutional and statutory implications of it, and this morning we
are continuing that dialog.

We have two distinguished panels this morning.

[ would like to welcome my distinguished colleague, Senator
Baucus, the ranking minority member of this subcommittee.

If you would like to make a statement, please go ahead.

STATEMENT OF SENATOR MAX BAUCUS

* Senator Baucus. Thank you, Mr. Chairman.

" 1 have no formal statement to make, except that [ look forward
to.the additional days of hearings we have scheduled on S. 158. |
think the past several days have been most instructive. We have
received a great deal of useful testimony on the bill.

I am also very pleased to see that we have two very distinguished
panels of individuals who will testify this morning.

It is an interesting footnote to today's hearing, according to my
understanding, that this will be the first time that former Solicitor
General Archibald Cox and former Solicitor General Robert Bork
have been together since that infamous date a few years ago.

With that, [ think we should begin the hearing. I look forward
very much to the testimony. :

Senator East. Thank you, Senator.
We would like to proceed in this way, if we might: Would the
first panel please take the - place? That is the panel consisting of
(307
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Prof. Robert Bork, ®rof Robert Nagel, Prof. Archibald Cox, and
Prof. Basile Uddo.-

Before we commence, | would like briefly to identify these very
distinguished gentlemen.

Mr. Bork is currently the Alexander M. Bickel Professor of
Public Law at Tale University Law School. He served as Solicitor
General of the United States for 1973 until 1977 and as Acting
Attorney General of the United States in 1973 and 1974. He 1s also
an adjunct scholar at the American Enterprise Institute.

Professor Nagel 1s currently a visiting professor of law at ~ornell
University. He received his B.A. from gwarthmore College and his
law degree from Yale University. He served as deputy attorney
general of the State of Pennsylvania from 1972 until 1975 and as
associate professor of law at the University of Colorado since 1975
and is a member of Phi Beta Kappa.

Prof. Archibald Cox is tne Carl M. Loeb University Professor of
Harvard Law School. He is a former Solicitor General of the
United States and a former director of the Watergate Special Pros-
ecutor Force. Professor Cox is the author of “The Role of the
Supreme Court in American Government.”

Prof. Basile Uddo is associate professor of law at Loyola Univer-
sity in New Orleans. He holds a B.A. from Loyola and received his
doctor of jurisprudence degree from Tulane Law School and the
LL.M. from Harvard University.

Gentlemen, we welcome you all this morning.

The wayv we would !ike to proceed, please, is to have each of you
summarize his comments extemporaneously the best you can. Your
written statements will be a part of the record, so we woulid lixe to
encourage you to summarize them the best you can, again, consist-
ent with making your point.

We would like for each of you to take your turn at bat, and then
we would like to be able to come back and begin the disc ission.

] would remind all parties concerned that we are under a time
limit—until 1 o’clock, at which time we expect to adjourn. We have
two panels. We would appreciate it if, in terms of statements as
well as'questions and answers, people would be as concise as they
can, in order that we might get in as much useful discussion as
possible.

| would also like to remind the spectators that, under the rules
of the Senate, applause is inappropriaie. We are delighted to have
you here, but we would simply appreciate your restraining your
enthusiasm for the testimony, whicnever way you happen to lean
on the matter. We are all very aware that there are rather strong
differences of opinion on this issue. You do not have to be arouna
very long to learn that.

Professor Bork, it is a pleasure to have you. If you would, please
summarize your statement for us. )

STATEMENT OF PROF. ROBERT BORK, YALE LAW SCHOOL,
NEW HAVEN, CONN,

Mr. Bork. Thank you, Senator.

S. 158 would provide that human life would he deemed to exist
from conception. The intended result is to brin¥ 14th amendment
protections of human life to bear upon unborn tetuses. The object,
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as | understand it. is to return to the States the power to regulate
abortions that was denied by the Supreme CoLurt in Roe aganst
Wade -

The hill further attempts to remove jurisdiction over abortion
cases from the lower Federal courts, if not from 'ne Supreme
Court. thus insuring that litigation concerning abortion laws would
reach the Supreine Court thr~ieh the State courts.

It seems tc me, in brief, that the bitl is constitutional insofar as
it doprives the lower Federal courts of jurisdiction but unconstitu-
tional insofar as it attempts 10 prescribe a rule of decision for the
courts under the l4th amendment.

Before coming to the question of constitutionality. | should say
that it this bill were enacted and accepted as constitutional it is
not at all clear what the results would ultimately be.

States might choose to allow many tyvpes of abortions simply by
not banning them. Under the premises of S. 13K, that would be
equivalent to not having a law agains: some kinds of homicides.

There is at least one Supreme Court decision that suggests that
that might be denial of equal protection of the law, but 1t is high.y
uncertain whether or not such an attack would succeed today if the
State chose not to prohibit some kinds of abortions.

It has been said that the passage of S. 15% would not interfere
with private abortions. which seems to me correct since, in such
cases, there is no State action.

But it has also been said that the passage of the law would
preclude Federal or State funding of abortions. That seems to me
nut entireiv Ciear. The State courts and ultimately the Supreme
Court wouid have before them under this statute a case involving
the clash of two constitutional rights—that ol the woman and that
of the fetus.

Given tne clush of two constitutional rights, it 1s impossible to
say how the Supreme Court would adjust them. and it is entirely
possible that the adjustment would produce a constitutional law of
abortions very much like the law of Roe v. Wade.

[ mention these matters merely to suggest that S 13% may not be
a cure-all. We do not know what it would become in the hands of
the cclaurts even if they accepted it, at least nominally, as constitu-
tional.

[ turn now to my doubts that S. 158 is constitutional. Here, [ am
forced to defend the Supreme Court's ultimate authority to say
what the Constitution means against recent decisions of the Su-
preme Court.

The supporters of S. 158 argue for its constitutionality from a
line of cases that seemn to cede to Congress a major role in defining
the substantive content of the Constitution. There is no doubt that
. these decisions exist—you have heard about them, and | will men-
tion them only briefly.

In the Lassiter case, of course, the Court held that States were
constitutionally empowernrd to use a nondiscriminatory literacy test
for voting. Yet, in )Zatzcnback v. Morgan, the Court held the Court
could eliminate literacy in English as a condition for voting by
exercising the power granted in section 5 of the l4th amendment.

In Oregon v. Mutchell, the Court upheld Congress elimination of
all literacy tests. :
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There are other decisions that declare a congressional power to
define substantive rights guaranteed by the 13th. the l4th, and
15th "ame.dments, by emplovirg ihe power to enforce that those
amendments have given ta Congress.

I would conclude. therefore, that S. 158, which is. an attempt by
Congress, [ think. to define a substantive right given by the Consti-
tution, would be constitutional but for my conviction that each of
these decisions represents a very bad and. indeed. pernicious consti-
tutional law.

The power lodged in Congress to enforce constitutional guaran-
tees i1s the power to provide criminal penalties, redress in civil
damage suit, and the like, for violations of those constitutional
guarantees, as they are defined by the courts.

The power to enforze is not a power to define the substantive
content of the guarantees, themselves. | know of no indication that
Congress was given any such power in the legislative history of
these amendments and no precedent of the Supreme Court that
would uphold any such power until the era of the modern activist
Supreme Court.

In these respects, | agree entirely with the dissent of Justice
Harlan, joined by Justice Stewart, in Katzenbach v. Morgan which
stated:

When recounized State violations of Federal constitutional standards have oc-
curred. Corigress s of course empowered by section ) of the 1-4th amendment to tuke
appropriate remedial measures to redress and prevent the wrones But it s oa
Judicial guestion whether the condition with whicn Cangress hus thus sought to deul
o1 otrutn an antnagement of the Constitution, sumething that 1s the necessary
Prerequisge W Ihne ol the 35 pewer ity play at oo

The majority position that Congress can define the substantive
content of the lith amendment works two constitutional revolu-
tions at once. It replaces the Supreme Court with Congress as the
ultimate authority concerning the meaning of cruciai provisions of
the Constitution, and it also replaces State legislatures with Con-
gress for all matters now committed to State legislation.

A National Legislature empowered to define the meaning. for
example, of involuntary servitude, privileges, and immunities, due
<process, equal protection, and the right to vote can void any State
legislation on any subject and replace it with a Federal statute.
"~ It is because. | think, S. 158 rests upon the principle of Katzen-
buch v. Morgan that | think it is unconstitutional. This places me
in a somewhat uncomfortable position.

I am convirced, as | think most legal scholars are, that Roe v
Wade is, itself, an unconstitutional decision, a serious and wholly
urjustifiable judicial usurpation of State legislative authority. I
also think that Roe v. Wade is by no means the only example of
such unconstitutional behavior by the Supreme Court.

The fact is that S. 158 proposes a change in our constitutional
arrangements no more drastic than that which the judiciary has
accomplished over the past 20 years.

I think the question to be answered in assessing S. 138 is wheth-
er it is proper tn adopt unconstitutional countermeasures to redress
unconstitutional action by the Court. [ think it is not proper

The deformation of the Constitution is not properly cured by
further deformation. Only il we are prepared to say that the Cour:
has become intolerable in a fundamental, democratic scciety. und
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that there ix no prospect for getting 1t te behave properly. should
we adopt a principle which contiins within 1t the seeds of the
destruction of the Court's entire constitutional role

[ do not think we are at that stave, but af others think we are.
then we shouid be depating not the technicalities of S, 158 and
cases such as Autzerbach v Morgan but the question of whether
we should retaimn. anandon. or modify the constitutional function ot
the courts as we have known it since Marbury v Madison. That 1«
a legrtimate subrect ‘or aguary, but we ourht not to arrive at the
answer in the aarrow context of 8 15~ without tully realizing what
It we ire redans disgussing

Thank vou

Senutor East Thank vou. Professor Bork

{The prepared ~tatement of Professor Bork follows |
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- PreraReED STATEMENT OF PmoFEssor RoaerT H. Borx

My name ia Robert M. Bork. I am the Alexander M. Bickel
Profussor of Public Lav at Yale University. I am pleased to
testify on the constitutionality of S, 158 at the Subcommittiee's
invitaticn,

S. 158 would provide that huma* life shall be deemed to
eu st from conception. The intended result of the lav {s to
bring fourteenth amendment protections of human life to bear
upon unborn fezuses. The Objact, as Y understand {t, i3 to ree
turn to the states the pover to regulate adortions that vas
denied by the Supreme Court in Rog v. Wade, 410 U.S. 113 (1973),
The bill further attempts tOo ramove jurisdictian Over abortion
cases fram the lover federal courts but not the Supreme Coure,
thus ensuring that litigation concerning abortion lavs would
reach the Supreme Court through the state c?urta.

At the outset [ want to say that discussions 2f consti-
t'itlCnality are often embarrassed by the tailure te note t-e
diffcrences, vhich are sometimes significant, Setwveen a predis-
tion of vhat the Suprwme Court vwill do in fact, vhat {t would
do if {t folloved its owvn precedents, and vhat it would do if {t
folloved the Constitution. ! will evaluate the Dill primarily
from the third viewpoint, discussing its validity if the
constitution itself vere folloved. -

From that perspective, it seems to me that the bill
is constitutional insofar as {t deprives the lOver fedoral
courts of jurisdiction but unconsitutional insofar as it atamprs
to prescride & rule Of decision fOor the courts under the
{ourteenth amendment.

Before coming to that, {t should be said that 1f S. %8
vere enacted and held constitutional it is not at all clear
wvhat the resulta vould de, Statee might choose tO allov many
types of abortione aimply by not banning them. Under the promises
¢f S. 158 that vould de the aquivalent of not having a lav against
some kindas of homicides. Thery i3 at least cne, perhaps aber-

rat.onal, Supreme Court decision that suggusts the possibility of
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an equal protecticon attack on Such an arrangenent (Skinner v.
Oklahoma, 316 U.S, 535 (1542), thus requiring the states to
outiaw abortions or avandon lavs punishing hamicide. It is
highly uncertain vhether or not Such an attack would succed today
in this context,

It has been said that passage of S, 158 would not inter-
fere wvith private abort.orn , vhich seams Correct since there (s
AN such Cases no state activn., But {t has alzo been said that
passage of the lav wculd preclude federal or state funding of
abortions. That seems less clear. The state courts, and ultimately
the Suprame Court, would have before them a case involving the
clash of two constitutional rights -- that of the woman and
that of the fetus, The fact that the constitutional right of
the woman to an abortion is. the result of judicial legislation,
is, in this context, irrelevant., Given the clash of two
constitutional rights, it is impuswible to say hov the Supromg
Court vould adjust them. It is entirely possible that the
adjusunent would produce a céns:i:u:icnal lav of abortions
very much like the lawv cf Po0e V. Wace, 410 U.S, 111 (1973).

I mention these matters merely to suggest that S. 138
may not be a cure-all. We do not know what it wvould become
in the hands of the courts, even if they accep:ed it, at least
nominally, as constitutional.

I turn next to hf own doubts that S. 138 {s constitutional.
Here I am forced to defend the Supreme Court’'s ultimate suthority
to ll; wvhat the Constitution means against recant decisions of
the éourt. The supporters of S. 158 argue for its constituticralicy
from a line of Supreme Court decisions that cede to Congrese
4 major role in defining the substantive content of the Corstitue-
tion. There is no doubt those decisions exist. Since you have
heard about them bofnre, I vill mention them only briefly.

In lassiter v. Northampton Election Board, 360 U.S. 48
(1959), a unanimous Supreme COurt held that states vere conatie
tutionally ewpovered tO use a non-discriminatory litrracy test
for voting. Yet in gatzenbach v. Morgan, 384 U.S. 641 (1966),

the Court held that Congress could eliminate literacy in BEnglimh

el O=al ==
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a® a condition fur voting by exercising the puver granted in
Section S of the Fourteenth Amendment. In Qregon v. Mitchell,
400 U.3. 112 (1970), a unanimous Court upheld Congress’' elimina-

tion of all literacy tests. There are other decisions that

.

dJdeclare a congressional pover to define subatantive rights
guaranteed by the thirteenth, fourteenth and f{ifteenth amendmconts

by employing the granted power to “enforce® the provisions of those

amendments. These precedents all uphold the constttutianaler
of S. 158. I would conclude that S, 1%9 is constitutional

but for my conviction that each of these decisions ropr;lcnzu
very bad, indeed pernicious, constitutional lav,

The pover lodged in Congress to "enforce” constitutional
guarantees is the pover t0 provide criminal penalties, raodress
in civil damage suits, and the like, for violntioql of those
const'tu%10nal guarantees as they are defined Dy the courts.

It 1S not a pover tn define the substantive content of the
guArantees themselves. I kXnov of no indication that Congress
wdg 3ivan any Such power in the legislative nistory of these
amendments, and no precedent of the Suprene Court that wou.d
uphold any such pover =- until the era of the modern, activist,
liberal Supreme Court. 1In testimony here, you have heard
cited the 1879 case of Ex parte Virginia, 100 U,.S. 339 (1879),
but that decision does hot contamplate any such congressicnal
pover to define substance:. It held that Congress could make
it a federal crime to disqualify persons from jury service

on account Of race because the fourteenth amendment, as inter-~

preted by the Supreme Court, prchibited such actiom.
In these respecta; I agree antirely vith the disaent

of Justice Harian, joined by Justice Stevart, in Katzenbach v,
Morgan, which stated:

When recognized state vioclatinns of federal
constitutional standards have occuried, Congress is
of course mmpovered by S5 tQ take appropriate remedial
. Medsures to redress and prevent the wrongs, {ecivation

omitted) gt 8 a {ud a estion wvhet Ja)
condition with vhich Congrees has thus sought to dea
\8 uth an {nfrin @ the constlity n, soma-

thing that 18 the necessar
the S5 pover i1-:0 play &t ai

The majority position in ratzenbagh v. Morgan vorks
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two CONNstitutional revolutions at once., Tt replaces the Suprame
Court with Congress as the ulZimate authority concerning the
meaning of crucial provisions of‘:he Constitution. The majority
POS1%10Nn A s0O reslaces state legisSlatures with Congress for all
matiers nov commiut +0 state leglslation. A natiomal legislature
. empovered 0 Zdef.ne the —mearung Of 1nvoluntary servitude,

priviieges a:d :mmunities, due process, equal prot;ctxon, and
the right no veote, whilh includes all qualification of electors,
can vo.d any state leg.slation on any sunJec§'and replace 1%
with a federal statute,

Tt 1S because ! t‘;nk S. 158 rests upon the principle

J

0f KRatzenbach v, Morgan that [ think 1t unconstitutional.

This places me :in a somewhat uncomfortable position.
I am convinced, as I thunk almost all constitutional scholars

are, that Soe v. Wade :S an unconstitutional decision, a serious

and wholly un ustifiatle j;udiclal uysurgaszion of state legislative
authority. I also rink that Poe v. Wade :s by no means the
only exarp.e Cf SUTh UNTONSLITULICNALl tehav.or Ty the Supreme
T » 18 zhat S. 1S3 proposes a change 1n our consti-
tu oOnal ari s .Jements NnO nor@ drastic than that which the
Judiciary has accomplished over twventy-five years. Wwithout
any warrant in the Constitution, the courts have required so
many Basic and unse:tling chanyes in American life and government
that a political response was inevitarle. Though I do not
thirk 1t desirable that the political response should succeed
in the furm this bill takes, the fact of expressed political
outriéc at such judicial usurpation is in many ways a haalthy
development in our constitutional democracy.
The judiciary have a right, indeed a duty, to rcquire
basic and unsettling changes, and to do so, despite any political
. clamor, when the Constitution, fairly interpreted,demands it.
The trouble is that nobody believes the Constitution allows,
much less damands, the decision in Roe v. Wade or in dozens

Of other cases Of recent years. Not even those most in sympathy

with the resulzs believe that, as dunonstrated by a growing bady
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of literature astemseing 0 Justif{y the courts' performance
on ;r;unds of moral prileoscophy rather z2han of legal interpretation.
Such ustifications will not wash, The judiciary's legitimate
pove} t0 set asici.: the decis10ns and actions of elecrted represer-
tazives ard politic ‘ly cesponsible officials comes from the
Corstiti210n alone ang 1s limited to a fair i1nterprezation of
the Constizutlon.

The questiion w0 e ansvered 1n assessing S. 1%8 is
whether 1% 1S proper %0 adopt unconstitutiomal cﬁuntormcalure:
to redress unconstitutional action by the Court. I think it
1s not proper. The deformation of the Constitution 1§ NOT properly
cured by furcther deformations. Only if we are prepared tO say that tne
Caur: nas become intoierable 1n a fundamentally democratic socieny and
trRat tnere :3 nO prosgect whatever for getting 1t to behave properly,
should we adopt a principle which contains within it the sceds
0! the destruction of the Court's encire constitutional role.
{ 40 not thrunk ve are at that stage. But 1f others think ve
are, wren we sFould a2 <ecatisg ncT the techimicalizies of
S. .S58 ana cases Such as Katzenbach v, Morgan, but }he questien
of whethar we should retain, abandon, or modify the constitutional
function of the courts as ve have Xnown it since MIrbury v.

uadison, 1 Cranch 137 (1803). That is a legitimate subject

for i1nquiry, but ve Qught not arrive at the ansver in the
narrcv context of S. 158 without fully realizing wrat wve are

feally discussing.
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erlv. but then that is alwayvs fraught with difficulty lest vou try to
skew it too much to your vwn political predilections.

You can withdraw Court jurisdiction. Obviously, Professor Cox
has deep reservations about that as a remedy. We have. of course,
the route of constitutional amendment. which the two of vou do
not rule out as a possibility here. Though 1 would argue. on a
hierarchy of remedies. that is a pretty severe kind of thing, where
vou reach a point that vou acknowledge the Court has done a very.
radical and, if vou will. unprincipled thing by intervening in this
wav. We are trving to !'nd some sort of reasonable, prudent way
out of it.

Constitutional amendments up the ante very high. First of all,
there is the difficulty of achieving it. which is not necessarilv a bad
thing: but. second. it would, interestingly. invert Roe v. Wade and
give you a national policy wholly different in scope.

It seems to me that the human life bill has a couple of advan-
tages. One. it is a relatively modest remedy. All we are really
doing. I would argue as a defender of the bill, is inviting the Court
to reconsider what it had done. It had indicated in the majority
opinion that it could not define “life.” and the implicution is veryv
strong—overwhelming—that if they had known when life begins
they would have come to a different result. We look upon that—at
least 1 do and many others—as. if you wiil. a tacit invitation that
perhaps we might begin to exercise our prerogative. It certainly
would be an appropriate, or certainly not an inappropriate, legisla-
tive function to look into this matter, to determine, if in fact we
can determine, when life begins.

If we say we can, we are not overruling the Court. Theyv wiil
have another shot at it. We have not taken away their appellate
jurisdiction. We are simplyv suggesting, well, let us try it. This is a
gentle prodding of the Court to reconsider.

They can reconsider on due pracess grounds. Who knows? They
might even, in reconsideration, get into equal protection questions.

It seems to me all four gentlemen are suggesting that we start
with not a very good decision. And we start with a legitimate
desire or the part of manyv—even the oppone'lts here—to do some-
thing about it.

A statute that invites the Court to reconsider 1 would consider, .
Professor Cox. a very modest remedyv. as opposed to the alterna-
tives. All we are doing here is trving to enlist them in a litle
dialog on this very profound public issue and get them to look at it
again.

Theyv could ultimately hold the bill unconstitutional. Perhaps
they would. We do not eliminate that option. Then the alternative
would be, for those who feel strongly about it, to go for a constitu-
tional amendment—a right to life amendment. But that is stronger
medicine than this.

I am very sensitive—indeed. totally resistant—to the notion that
what we are doing here is "radical and unprincipled.” I would zay
it is very prudent, very modest, and merely a testing of the consti-
tutional waters to see if the Court might not reconsider what we
all seem to be agreed upon was ¢ very poor decision in terms of the
whole concept of the power of judicial review, going back to Mar-
burv v. Madison. going back to The Federalist. No. T¥.
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Now, I have c'nd my piece. Perhaps Profescor Cox. since I spoke
a little bit more critically of vour analvsis. vou might respond to
that. Where do you think that I go awry on this thing?

Mr. Cox. I think—withcut intending to be impolite at all, Sena-
tor, and with re\pect—that you go awry at just about every step of
your statement.

First. a constitutional amendment may be difficult to achieve,
but it is a modest way of correctmg a Supreme Court error; and it
is cnc that has a good many instances of precedent in our hlstor}.

The 11th amendment resulted -that way. and the income ta
amendment resuited that way—certainly. those two; w nether there
are others, [ do not recall at the moment.

An amendment could easily be phrased in a way wh1ch would
provide that nothing in the 1-{th amendment should be deemed to
deprive the States of power to enact and administer laws prohibit-
ing abortion, if that is the purpose cf S. 15%: Such an amendment
would not attack any basic constitutional principle. -

Second, here the langauge is hardly phrased in terr s of, “Please
reconsider.” It is phrased in terms of, "Life shall be deemed”—not
even of factfinding—"to begin at the moment of conception.” And
the term “person” is defined for the Court, instead cf leaving the
definition of constitutional terms to the Court, which 1 think is
where it belongs if the Constitution is to have any meaning.

Now, when I called it unprincipled, I am sure you understood,
‘Senator—and 1 want to make it clear to everybody else—I am not
using the word in'the sense that charges anybody with lacking
moral principle. I call it unprincipled because I do not think that
you or anyone else would be willing to generalize the principle on
which the bill necessarily rests; that is, that Congress can define
the terms in the Constitution. )

Think about what that means. That would mean that the Con-
gress, by simply majority, could declare that separate education
shall be deemed equal education; or that probable cause to arrest a
person or search their houses, papers, or effects, “shall be deemed
to be the opinion of a police officer that the search or seizure will
advance the administration of justice;” or that aid tc secretarian
schools shall -not be deemed an establishment of religion.

Once one gets into this business—it seems to me, with all re-
spect—it is the most radical thing in the world, and any generaliza-
tion of your approach would undermine our whole constitutional
system. -

Senator EasT. I guess the quarre] I have mth you, Professor Cox,
with all due respect to you, is this: The words *‘radical and unprin-
cipled’ I do not consider appropriate to this kind of dialog, because
I would not use those words to describe vour position. nor have |
used them to describe Roe v. Wade really. and if they fit anywhere,
they probably fit there. *‘Radical and unprincipled” suggest some-
thing totally unwarranted and wholly indefensible.

Now, on any major constitutional policy question. fair-minded
. reasonable minds can differ. T am a little in agreement with Profes-
sor Uddo that sometimes the opposition engages in some rhetorical
overkill with this. with ridicule on top of it, which I find unbecom-
ing to people skilled in the academic community.
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Sendtor bAST Profesxor Bork. 1 will let you respond. and then 1
will turn it over to Senator Baucus.-

Mr. Bork. I think you are quite right about my attitude toward
Roe v. Wade, which | think is in the running for perhaovs the worst
example of constitutional reasoning 1 have ever read. I would not
say it is the worst, but it is certainly in the running.

In one sense, 1 certainly do not think this proposal is radical and
unprincipled because I think Congress has done it before. and 1
think the Court has accepted it before.

I think it is a mistake: | think it should not have been done then.
and I think it should not be done now. But 1 do think it is healthy
to have a political response 1o a Court that is trenching upon the
proper preserve of democratic government and is doing it repcated
Iv. and it has'done it in this case egregiously.

So I think this kind of debate and this kind of proposal is
entirely proper. even though I hope the form this response takes
does not become law.

You have referred to the statute, S. 158 as an invitation to
reconsider. If it were a senze-of-the-Congress resolution which ex-
pressed Congress strong feeling the Roe v. Wade is wrong, 1 would
think that was entirely proper.

You said the Court could declare S. 15% unconstitutional. My fear
is that they might declare it constitutional and thus ratify what
they have done in the past. which 1s to give Congress control over
the meaning of the terms of the Constitution, which I think is
quite bad.

The problem. of course, is morz widespread with the Court than
simply-the abortion decision. and I think I would shift the empha-
sis that Professor Cox has given to this problem somewhat. He has
spoken of the Court as a bulwark of our liberties, which indeed it

ig, but the Court can also be a threat to democratic government, as

it has been in this case, and then we have a real problem about
what to do with the Court. It is very hard to cope with that
problem.

Senator East. Thank you.

Senator Baucus?

Senator Bavcus. Thank vou, Mr. Chauman

Mr. Nagel and Mr. Uddo. in your statements where you invite
Congress to engage in a dialog with the Court, neither one of you
ever mention the amendment process. Isn't that the process that
our constitutional framers provided for overruling or overriding
constitutional decisions of the Court?

Mr. NeaceL. Mr. Baucus, in my statement [ did say that the
proper exercise of Congress enforcement power under section 5 of
the 14th amendment is not amending the Constitution. It is enforc-
ing the Constitution. I think that is a sufficient answer to your
question.

Of course, Congress can go by way of the amendment process if it
wishes, but it is not required to do that as long as it is operating
properly within its power under section 5, which is a part of the
Constitution.

Mr. Bork just said—and [ agree with him—that given the cur-
rent Supreme Court caselaw on Congress authority under section 3,
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Congress can proceed here without any fear of amendmg the Con- -
stitution.

Senator Batcus. With all respect. 1 do not think you answered
the question. The questlon is: Why is not the amendment process
generally a more appropriate route for the Congress and the States
to follow in trving to override, the constitutional decisions of the
Court?

Mr. Uppo. Could I take a shot. at that?

Senator Baticus. Surely.

Mr. Unpo. I think the answer to that is the unique way the Roe
v. Wade was decided Justice Blackmun's opinion categorically ad-
mitted that judiciary was incapable of making the factual determi- .
nation of when life begins.

I would point out two things: He said that the judiciarv was
incapable of making that determination. He did not say everyone
was, and he did not say Congress was incapable of it. In addition,
he said, “at this time in the development of man's knowledge.”

It seems to me that Justice Blackmun was saying that we do not
‘know all we might ought to know about this. Unfortunately they
went on and decided the case anywayv. But [ think that left open a
very critical factual determination which invites the exact kind of
exercise of section 5 power that S. 158 represents.

Had the case said that life does not begin until such-and-such a
point, it may have been a different problem, but it seems to me it
left wide open a factual question which Congress is uniquely
equipped to answer.

Senator Baucts. Let my tread on some sensitive ground——the,
dialog betWeen Professor Cox and the chairman about the use of
the wwurd “unprincipled.”

I would like to determine the principles that you would apply in
helping us determine when the Congress should attempt to amend
the Constitution. by means other than the amendment process or
the judicial nomination process.

Mr. Uppc. I would endorse most of what Professor Cox has
written on that subject; that is, in those areas where Congress, as a
coenforcer of the 14th amendment, can amass legislative facts and
make determinations on those facts, to help make decisions about
14th amendment rights, I think that it is perfectly appropriate.

Senator Baucus. As I understand you then, the general principle
embodied in Marbury v. Madison applies to most constitutional
protections except the protections of the 14th amendment?

Mr. UDDO No. I think Marbury v. Madison applies to all protec-
tions.

Senator Baucus. Does section 5 give Congress more power to
override the Court in the 14th amendment area than the Congress
has with respect to other constitutional nghts”

Mr. Uopo. I would be careful about using the word “override.” 1
am not so sure that that is what this bill does. What I would say is
that, clearly, section 5, being part of the 14th amendment, explicit-
ly recognizes a different role for Congress in enforcing that amend-
ment—the debates of the 14th amendment.and the contemporary
commentary make it clear that Congress was to be coenforcer.
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In fact. c<ome of the commentary suggests that it was more to
expand Congress power than the Court's because there was a gen-
eral distrust of the Court at the time. -

So my answer would be that those gltuatlon~ which are uniquely
fitted for the kind of things that Congress can do such as fact-
finding carves out a role for congressional determinations.

Senator Baucus. It secems to 'me that if vou agree that \Iarbury

Mudison is an overriding principle that should also apply to the
14th amendment rights then the basic question is: What does the
term “‘enforce’” mean? When does enforcement become an act of
overruling the Court, and when is enforcing the act enftorcing of
rights that have been prescribed by the Court?

Mr. Upbo. T think, in 155, the distinction I would make is that
the first part defining “life” is very Cleml\ within the enforcement
provision. I think the determination on p(*r\onhood —

Senator Bavcus: Excuse me. At that point. why is that enforce-
ment?

Mr. Ubpo. It is defining rights. 1t is defining and expanding the
area of rights for the unborn.

On the question of defining “personhood,” I think that is a clear
instance where Congress determination would come into conflict
with what the Court said in £o¢ v. Wade, and there I think ] would
very freely admit that Marbur v. Madisen will prevail,

If 158 1s passed and it gets before the Supreme Court——which
certainly it will—and the Court decides that Congress information
about personhood ig incorrect, it seems quite clear to me that
Marbury v. Madison will prevail.

Senator Bavcus. I find one point intriguing. Your view seems to
be that constitutional rights should be defined more by Congress,
the legislative branch, than is currently the case.

If, for example, this bill becomes a law, and if, as Professor Bork
worries, the Suprenmie Court might uphold it, would you be in here
arguing just as strenuously for a bill which would undo—say, the
opposite of this bill—that is, under the lith amendment, this Con-
gress now finds that at some future date—1984 or 1985—that the

‘rights of the unborn do not go this far?

Mr. Uppbo. Would I be arguing in favor of that bill?

Senator Baucus. Yes. Would you argue that that would De a’
constitutionally permissible exercise of power?

Mr. Uppo. Of course. I would have to.

Senator Baucus. Does that not bother you a little bit? You have
a very strong personal concern for the rights of the unborn. That
comes through in your statement.

Mr. Ubpo. Yes.

Senator Bauvcus. Do vou want a process where by a Hl-percent
majority, Congress could so easily undo protected constitutional
rights?

\lr Ubbo. We could have done that with the public accommecda-
tions provision of the Civil Rights Act and most of the civil.rights
legislation. I do not think that that is a good thing—that it can be
undone by a majority vote—but it is a fact of life. That is the way
legislation is.

Senator Baucus. But you do favor a more transitory constitution-
al right, then?
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Mr. Uppo. No, 1 d1d not say that,

Senator Baucus. Or one that is more iilusory, because you feel
Congress should take a more aggressive role in defining constitu-
- tional rights?

Mr. Upbo. [ did not say I favor it. I am here to speak abcut S.
15%, not what I think is the ultimate solution to the abortion
question or the best way to solve it.

Senator Bavcus. What I am trying to drive at is what your
principle is.

Mr. Uppo. My principle is that the cases that I have read that
interpret section 5 would strongly suggest that S. 158 is constitu-
tional.

Senator Baucus. Would the panel generally agree that if this bill
becomes law States would be prohibited from funding abortions?

Mr. Bork. I think so.

Mr. NaGeL. | agree.

Mr. Cox. I.think probably so.

Senator Baucus. And they would also probably be prohibited
from providing funds to medical clinics which distribute TUD's?

Mr. Bork. Yes.

Mr. Cox. 1 would think probably so—ves.

Senator Baucus. So the effect of this bill. if it becomes law, is
quite different than what the law was prior to Roe v. Wade—is
that right?—insofar as prior to Roe v. Wade there was no constitu-
tional prohibition against States conducting in such conduct.

Mr. Bork. Prior to Koe v. Wade, there was no constitutional law
about abortion in any direction.

Senator Baucus. So the answer is yes?

Mr. Bork. Roe v. Wade created one direction, and this bill would
take it in the other direction, but it would not return it to the pre-
Roe v. Wade situation.

Senator Baucus. 1 am just trying to establish that, if this bill
becomes law, it dces not place the state of the law as it was prior to
Roe v. Wade—that it goes further insofar as it prohibits State
action. :

Mr. Cox. Indeed. 1 do not want to put words in his mouth, but as
I read Professor Nagel's testimony, he said that the bill dces not
affect Roe v. Wade, the only thing it dces is prevent States from
funding or otherwise giving aid to .those who wish to have abor-
tions.

Mr. NaGEeL. That is .ight.

Mr. Cox. That is what you said?

Mr. NAGEL. Yes. _

Mr. Cox. So his position is that it is quite the reverse of simply
going back to before Roe v. Wade—that it does not carry us back to
before Roe v. Wade but does prevent the States from funding
abortions.

Again, I really do not want to put words in your mouth, but ]
thiought it was a dramatic——

Mr. NaGeL. I should add that, although I do not think the bill by
its own force. reverses ffoe v. Wade—and that is why I think a lot
of the reaction describing the bill as a radical departure is extreme,
and over-reacting in my judgment, but I do think it might bear on




130

the Court's reassessment of that decxswn in ll},,hl of the different
legal issue before it.

So 1 am not saying that the ‘Court mu,ht not come to a drfferent
judgment about some similar issues as were decided in.Roe v. Wade
if this bill were passed. I am just saving the bill on its own would
not reverse Roe v. Wade.

Senator Bavcus. Another point I would muke here. too. is this:
Insofar as this bill would prohibit States from funding aborticns
and the distribution of TUD’s, in a sense ‘it is not returning the
determination to the States but is establishing a national policy
which prevents States from engaging in certain cenduct. The effect
of" this bill iz not te throw the question of aboriion back to the
States but rather it zcts a nationai policy that would prevent
States from funding abortions. That is correct, is it not? . :

Mr. NacGer. In my view, that is an unfortunate aspect of the bill.

Senator Bavcus. It is an unfortunate aspect? Why is that?

Mr. Nacen. Because [ think it ought to be a matter of States in
their own judgment to decide on. .

Senator Bavcus. Thank you, Mr. Chairman. 1 have no more -
questions. ’

Senator East. Thank vou, Senator BAUCUS

Senator Heflin, we certamly welcome vou here. '

We are having two panels here this morning. We were tryving to
finish this one up roughlyv around 11:30 or thereabouts, if we could,
and then move on to a second one that would take us roughly to 1
o'clock.

We certainlv welcome you and would be happy to hear any
statement or questions you might have.

- STATEMENT OF SENATOR HOWELL HEFLIN

Senator HerLIN. | am sorry 1 have not been able to attend other
meetings of these hearings. I have been tied up an some other
matters. I am interested very much in this.

I would like to perhaps, from what I understand has been ad-
dressed, ask this panel to address the issue of the 10th amendment
in relationship to this bill.

As I see this, it is a Federal approach toward solving a social ill,
if you classify it as a social ill. In regard to this matter, if we are
dealing in a Federal approach, will it set a precedent on the Feder-
al preemption of all matters dealing with life which basically have
been reserved to the States? I would like to have some discussion of
that aspect of it. '

Mr. Cox. If I may, Senator, I would think that the answer was
that this interpretation of section '’ of the 14th amendment reads

.section ) as modifying 10th amendment in some respects.
I remember Senator Ervin was strongly convinced of that. too,
.and I debated the point, arguing that it did: He argued that.it did .
not and that legislation should not be adopted of that kind.

I would think that, despite some limiting language in the bill, it
is very probably that if it were valid its definition of “life” and of
“person’’ would become controlling for the purposes of the equal
protection clause and that thenceforth the States would be re-
quired to treat the unborn persons the same way they treated born
persons for most purposes under the equal protection clause.
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And, second, I certainly see no reason why Congress. even if it
did not have that effect to begin with, should not follow up with
additional legislation regulating the way State law shall deal with
these questions of who is a person or what is life. :

But 1 do want to make it plain -that I have been somewhat
categerical about some things this morning. 1. do not want to zeem
categorical on that one because 1 feel a good deal of uncertainty.

Mr. Uppo. Senator Heflin, I would just say that it is a question
that we had not discussed before. 1 do not see that it is a precedent
for federalizing questions dealing with life because 1 think the bill
very clearly attempts to overcome some of the problems that Rue v.
Wude created by taking that away from the States.

It seems to me that this is a fairly modest proposal for returning
that to the States. 1t could be a much more expansive bill and one

_ that involved a-great deal more Federal regulation, but 1 do not
think that that is what this bill intends to do.

I doubt seriously that anvone could say today that that would
never happen, but, of course, 1 think that the good judgment of the
Congress would see that that is not what this bill is moving toward.

Mr. Bork. Senator Heflin, if I may—I think the version of sec-

" tion 5 of the 14th amendment that is being propounded here in
support of this bill not only federalizes the question of life but,
indeed, federalizes State police powers.

Under the equal protection clause and the due process clause
together, those are turned over to Congress, and there is no State
legislation on any topic that I can think of that cannot be federal-

. ized if Congress so chooses.

Mr. NaceL. I would agree with Professor Bork if he were talking
about not this bill but other legislation that might follow this bill if
Congress were to pass it. But if you are speaking only of this bill, I
do not think this bill has those sorts of dramatic effects. 1 would
echo what Professor Uddo said—it would not have those effects as
long as Congress exercised some sensitive judgment Lo the needs of
federalism in our system. :

Senator HerLIN. If this bill is passed and declared constitutional,
it is then, in effect, a foot in the door as to all aspects of human life
probably for police power. It has that potential invoved. I am just
interested in that aspect of it. Most of it has been directed strictly
at the 14th amendment.

"~ Mr. Upbpo. Senator Heflin, as I understood what Professor Bork
said, it'was that not this bill but the section 5 precedent that is
already in existence.

Mr. Bork. No, I meant that, but I also meant that the version of

- section-’ that many supports of this bill advance——

Mr. Uppo. The second rationale of Morgar¢

Mr. Bork [continuing]. Would indeed federalize every subject.

Mr. Uppo. But depending on a case that has already been decid-

ed?

. Mr. Bork. If this bill were declared constitutional on those

grounds. :
Mr. Uppo. OK.

Senator HEFLIN. Thank vou,
Senator EAsT. Senator Baucus?
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Senator Bavcus. Mr. Bork. I would like to establish the degree to
which constitutional scholars are united or not united on the un-
constitutionality of this bill. As yvou know, 12 constitiational law
scholars have signed a letter and 6 former U.S. Attorneys General
have signed a letter declaring this bil} to be unconstitutional.

In view of Mr. Uddo’s statement that perhaps there is not agree-
ment on this question, I am just curious as to whether you think
that this is a close question. Would the majority of experts be of
the view that this is unconstitutional”

Mr. Boek. I do not know what the universe of cxpcrts is, Senator
Baucus.

Senator Baucus. Say law professors and former Attorneys Gener-
al—that is a good category—since we cannot ask the Court.

Mr. Bork. I really do not know. I think there is quite a division
of opinion. and the discussion is confused or embarrassed by the
fact that we fail to note the differences, which are sometimes
significant, between a prediction of what the Supreme Court will
do in fact. what the Supreme Court has held in the past, and what
the Supreme Court would do if it were following the Constitution.
Those are not always the same thing.

Senator Baucus. Taking all those views tugethe is there any
way to generalize?

Mr. Bork. 1 think the spread of views here today is probably
indicative of the spread of views in the law teaching prufessxon
generally. 1 do not think there is unanimity.

Senator Baucus. Thank you very much. 1T know there is nct
unanimity. I am just curious us to whether——.

Mr. Bork. Well, I do not think there is anything resembling an
overwhelming sentiment.

Senator Bavcus. Would it be 50-50?

Mr. Bork. That I do not know, sir.

Mr. Unpo. Senator Baucus, why not just say that those 12 people
who signed that letter feel that way? Why assume that they can
speak for the whole universe of constitutional scholars?

Senator Baucus. Obviously, that is why I asked the question.

Mr. Unpo. How will we ever determine whether it is 50-50 or 7H-
257 Those 12 scholars feel that way. [ suggest that of the hundreds
who teach constitutional Iaw in this country there is quite a bit of
division.

Senator Baucus. 1 hope we are not at the point where constitu-
tional law professors are so different that there is a division of
opinion on whether there are 24 hours in a day.

Mr. Ubpo. We will not disagrec on that.

Senator Bavcus. All right, thank you.

Senator Easr. Gentlemen, [ wish to thank all of you for u)mmg I
regret that the hour continues to press in upon us, but we do
appreciate all of your excellent contributions.

Without objection, your prepared statements will be included in
the record.

We will now proceed to our next panel since the hour is a little
bit after 11:30. I would appreciate it if Dr. Carl Degler, Dr. James
Mohr, Prof. William Marshner, and Prof. Victor Rosenblum would
please come ivrward.




