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MEMORANDUM FOR THE VICE PRESIDENT 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GENERAL 
THE SECRETARY OF AGRICULTURE 
THE SECRETARY OF COMMERCE 
THE DIRECTOR, OFFICE OF MANAGEMENt: I\Sl D :JDGET 
DIRECTOR OF CENTRAL INTELLIGENCE~ 
UNITED STATES TRADE REPRESENTATIVE 

t..---ASSISTANT TO THE PRESIDENT FOR NA~ Oli1L ,ECURITY 
AFFAIRS 

ASSISTANT TO THE PRESIDENT & DEP3'!r T0 £E CHIEF 
OF STAFF 

ASSISTANT TO THE PRESIDENT FOR C~ I NF~ r FAIR: 
CHAIRMAN, COUNCIL OF ECONOMIC ADE SOR'S 
ASSISTANT TO THE PRESIDENT FOR Pfil~ICY'DEVELOPMENT 

SUBJECT Senior Interdepartmental Group on 
International Economic Policy 

Attached is the revised working group report to t.tie S I C :ZEP on 
extraterritoriality. A meeting of the SIG-IEP wi~l be s~h e d1I~~ 

to discuss this report. (' n J . LUl~ 
~~er Hicks 

Executive Secretary and 
Executive Assistant to the Se~r t, 

Attachment 
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S/S 8420727 84-10994 

United States Department of State 

Washington, D.C. 20520 5 "-1-1/L 

t,[! : 25 

July 25, 1984 

MEMORANDUM FOR MR. CHRISTOPHER HICKS 
DEPARTMENT OF TEE TREASURY • 

SUBJECT: Revised Extraterritoriality Report for SIG-IEP Meeting 

The Department has agreed with the Department of Justice on 
several minor textual changes in the July 3 report of the Under 
Secretaries group on conflicting requirement$ (extraterritorial 
application of U.S. law). These are reflected in the -attached 
revised report, dated July 12, and in a bracketed and 
underlined version of that report which shows the changes 
made. ~e request that the these documents be provided the 
SIG-IEP participants in advance of the rescheduled session on 
extraterritoriality. 

• 

tdc~ 
Executive Secretary 

Attachments: 

1. Revised Report to the SIG/IEP 
2. Revised Report to the SIG/IEP - Changes Indicated 
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ISSUE 

Working Group 
Report to the SIG/IEP 

July 12, 1984 

CONFLICTING REQUIREMENTS (•EXTRATERRITORIALITY•) 
MANAGING THE PROBLEM 

; .... • 

What additional steps should be taken to manage the problem 
of conflicting requirements (•extraterritoriality•) and to 
respond to the demand for prior notice to and consultation with 
countries potentially affected by a proposed extraterritorial 
action? 

BACKGROUND 

A number of strong U.S. policy, regulatory and law 
enforcement interests have led to the application of U.S. law 
to persons and conduct abroad. These actions at times have 
clashed with the interests of other governments and produ6ed 
political, economic and legal disputes. These governments have 
objected to what they see as U.S. intrusions into their 
sovereignty and U.S. efforts to control companies or activities 
in their territory in accordance with U.S. interests, policies 
and laws, regardless of their own, and are increasingly 
resorting to blocking laws to defend their interests as they 
perceive them. -

Such clashes can have significant adv~rse impact on a range 
of U.S. interests. For ~xample, U.S. subpoenas for financial 
records located in foreign bank secrecy jur~sdictions are an 
important component of an aggressive enforcement strategy in 
such areas as the President's war on organized crime and 

_narcotics trafficking; however, they sometimes produce not 
only adverse diplomatic and political reactions, but may also 
increase the obstacles foreign governments raise to our law 
enforcement needs over the long term. Re-export controls are 
vital to the integrity of a basic export control system: 
however, if imposed or changed retroactively or in situations 
exceeding the basic allied consensus, they can lead foreign 
companies interested in export to treat U.S. companies as the 
least preferred sources, as with the European effort to engineer 
U.S. engines and avionics out of Airbus Industry products. 
Applying U.S. sanctions and controls to foreign subsidiaries of 
U.S. firms may be important to the policy objective in question: 
however, this may adversely affect the investment and trade 
opportunities of American companies abroad. Moreover, unfair 
burdens can be imposed on the firms and individuals caught 
between conflicting requirements of two governments. 
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The U.S. has been ·actively engaged in bilateral 
discussions, principally with Canada and the United Kingdom, 
and multilateral discussions in the O.E.C.D., on the overall 
issue of extraterritoriality or conflicts of jurisdiction. In 
March, we signed a memorandum of understanding with Canada 
concernin~1 notice and consultation on antitrust matters. We 
have been actively working to resolve extraterritorial evidence 
p·roblems with the Swiss. While these governments have been 
seeking primarily to curtail the unilateral legal reach of the 
U.S. to persons and conduct in their territories, we have been 
seeking fJ~om them greate.r under standing of, and accommodation 
to, the legitimate U.S. interests which those U.S. legal 
requirements serve. ror example, we have been seeking mutual 
law enforcement assistance agreements to provide an alternative 
to unilatt~ral legal action in gathering evidence from abroad. 
We have also been actively exploring the request of the U.K. 
and Canada that procedures for prior notice and consultation be 
es~abli~h~a for significant U.S. •extraterritorial• actions. 

In May, the O.E.C.D. Member countries, at the ministerial 
level, endorsed a very general set of considerations and· 
•practical approaches• (full text attached) regarding 
conflicting requirements, including blocking actions, which we 
had worked out in extensive prior negotiations. The general 
considerations are the following: 

~In contemplating new legislation, action under 
existing legislation or other exercise of jurisdiction 
which may conflict with the legal requirements or 
established policies of another Me~ber Country and lead to 
conflicting requirements being imposed on multinational 
corporations, the Member countries concerned should: 

have regard to relevant principles of international 
law; 

endeavor to avoid or minimise such conflicts and the 
problems to which they give rise by following an 
approach of moderation and restraint, respecting and 
iaccornmodat~ng the interests of other Member 
c:ountr iesl/: 

take fully into account the sovereignty and legitimate 
c~conornic, law enforcement and other interests of other 
Member countries; and 

1/ •Applying the principle of comity, as it is understood in 
some Member countries, includes following an approach of this 
nature in exercising one's jurisdiction.• 

11 
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bear in mind the importance of permitting the 
observance of contractual obligations and the possible 
adverse impact of measures having a retroactive effect. 

•Member cou~tries should endeavor to promote 
co-operation as an alternative to unilateral action to 
avoid or minimise conflicting requirements and problems 
arising therefrom. Member countries should on re.quest 
consult one another and endeavor to arrive at mutually 
acceptable solutions to such problems.• 

The •practical approaches• agreed in the O.E.C.D. are, in 
essence, to develop bilateral notice and consultation -
arrangements, consider requests for bilateral -0r multilateral 
notice and consultation outside such arrangements, give notice 
as soon as practicable of proposed new laws or regulations with 
significant ·potential for conflicts over •extraterritoriality•, 

_ ~o bear in mind the value of ~arly notice of other potentially 
significant extraterritorial actions, and to give prornpt and 
full consideration to proposals which may be ma~e by other 
Member countries in any such consultations that would lessen or 
eliminate conflicts. 

This set_ of general considerations and approaches, which 
successfully defused the •extraterritoriality• issue for the 
May Ministerial and June Summit, was made possible by the 
advanced stage which had been reached in the Executive Branch 
consi_dera t ion of how to manage the •extra terr i tor iali ty• 
problem, in particular a draft report of the Undersecretaries' 
Working Group. That draft set out an essentially agreed 
discussion of the problem and an action proposal for internal 
Executive Branch coordination and for notification of and 
consultation ~ith foreign governments. 

At present, the broadest outlines of the Working Group's 
draft action proposal regarding foreign governments have been 
agreed in the O.E.C.D.; talks are continuing with the United 
Kingdom and Canada on such issues as the extra-territorial 
application of export controls and anti-trust laws, as well as 
subpoenas for off-shore documents. However, the action 
proposals regarding foreign government notice and consultation 
and internal Executive Branch coordination remain to be 
completed and confirmed. 

PROPOSAL 

I. INTERNAL COORDINATION 

'A. Where U. s. actions which _impinge -y_pon-f or-e_ign 
jurisdictions are contemplated, 'l.nternaf'lonal law.....--and comity 
call for us to consider the potent"fa~~y-conflicting sovereign 
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interests, laws or.policies of those jurisdictions in deciding 
whether and how to act. This is also required by our need to 
have foreign cooperation on export, law ~nforcement, and other 
international matters and to avoid unnecessay harm to our 
bilateral relations~ It is Executive Branch policy to do 
so.ll 

B. As a general matter, each Executive Branch agency with 
regulatory or law enforcement responsibilities which proposes 
to take actions with extrateriitorial impact has primary 
responsibility to assure proper consideration of such foreign 
interests, laws or policies. 

C. An agency which proposes to take an action which is 
directed at conduct abroad and which it has reason to believe 
has significant potential for · raising concerns over 
extratE-rz-itoriality on the part of a foreign statel/ will 
notify and--coo-r--o-i-rfa-te with the Secretary of State or his 
designE-~, subject ~o thE' constraints imposed by the relevant 
legal and operating re5uirements . .i/ ~ .. 

\_ <_ ,✓- JJ-
---------- - U?~l., 

1/ This statement of policy, and the following prov1s1ons 
regarding internal coordination and notification of and 
consultation with foreign governments are intended solely for 
the guidance of the departments and agencies of the United 
StatE-s Government with regulatory or law enforcement 
responsibilities. They are not intended to, do not, and may 
not be relied upon to create any substantive or procedural 
rights enforceable by law by any party in any civil or criminal 
proceeding. • 

11 As a general rule, this category would not include such 
~atters as: action taken under established working arrangements 
_with the competent authorities of foreign governments, whether 
in law enforcement generally, or under specific arrangements 
such as tax or customs agreements; routine license denials 
under clearly established foreign assets or re-export control 
guidelines where no factors indicate special foreign government 
concern; actions taken by officers stationed abroad within 
established country-team arrangements with the foreign 
government concerned; and actions relating to the requirements 
for doing business in the United States, such as qµality or_ 
labelling requirements for goods to be sold here. ; It would ( 
include significant statements of official U.S. views on ~ 
extraterritoriality or conflicting requirements, the ; 
requirements of international law or comity in such matters, or \ 
foreign government interests or positions regarding~ 

!/ Operating requirements would ge~;;ally- pr~otice of 
actions which are both high volume and (continued next page} 
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The coordination is intended to assist the agency in 
considering the foreign interests, laws or policies, 
alternat i ves to unilateral action, and means to minimize 
difficulties. 

D. Cootdinatioo procedures should ensure against undue 
operatior1al burdens~/ or delays, duplication of existing 
arrangements and the introduction of improper considerations 
into the administration of the responsibilities of the 
respective agencies. The normal minimum time for 
notification should be five working days in advance of the 
proposed action. 

E. Agencies will notify the Secretary of State or his 
designee, or the Chief of the U.S. Diplomatic Mission, of 
investigative activity proposed to be carried out by U.S. 
offi~ials or agents in a foreign jurisdiction for which the 
consent of the foreign government has not yet been obtained. . \ 

F. Such coordination will not affect the legal 
responsibilities and authorities of the notifying agencies. 

, ,)\, b#:, 
(_;(IV)--1-{,"~ ~- NOT I FI CATION OF FOREIGN GOVERNMENTS 

t~·,W-i_;f•'
1 

VA. The Unitea States will implement the understanding on 
. ~ notice and consultation regarding U.S. actions which impose 

vc';J.V' conflicting requirements on multinational enterprises, reached 

(continued) of largely de minimis 'potential for creating 
extraterritoriality problems, such as export license 
pre-clearance inquiries or tax inquiries mailed to a person 
abroad. Meaningful coordination may be limited or precluded, 
in certain cases, by: grand jury, tax information and other 
legal secrecy requirements; concern for human life or safety; 
time constraints and the need to avoid disclosures which might 
prejudice litigation, investigation, or sensitive sources and 
methods. 

~/ For operational reasons, the Department of Justice would 
not set up procedures to identify for coordination ·of civil or 
criminal law enforcement matters handled outside of Department 
of Justice Washington headquarters, but would ·identify for 
coordination matters handled or considered in Washington, such 
as the Export Administration Act, including its antiboycott 
provisions, munitions control, IEEPA, Trading with the Enemy 
Act, neutrality laws, anti-trust (under existing procedures), 
and the enforcement of off-shore subpoenas for documents in 
jurisdictions likely to object to such actions. 



6 -

within the O.E.C.D., and will apply the same general 
considerations and practical approaches to other u.s. actions 
which have significant potential for raising concerns in 
friendly nations regarding conflicting requirements or 
extraterritoriality~ 

B. The United States, accordingly, is prepared to: 

l. Develop mutually beneficial, practical and 
appropriately safeguarded bilateral arrangements,· formal or 
informal, for notification to and consultation with other 
friendly governments. 

2. Give prompt and sympathetic consideration to 
requests for notification and bilateral consultation on an 
ad hoc basis by a country• which considers that its 
interests may be affected by a United States measure with 
extraterritorial effect. 

3. Inform the other concerned O.E.C.D. countries as 
soon as practicable of new legislation or regulations 
proposed by the Administration which have s1gnificant. 
potential for conflict with the legal requirements or 
established policies of those countries and for giving rise 
to conflicting requirements being imposed on persons or 
firms in their territory. 

4. Give prompt and sympathetic consideration_ to 
requests by friendly countries for consultations under 
multilateral arrangements in appropriate cases. 

5. Give prompt and full -consideration to proposals 
· which may be made by other countries in . bilateral or 
multilateral consultations that would lessen or eliminate 
conflicts. 

C. Under arrangements for notification or consultation 
·through the Department of State regarding action of another 
agency, the consent of that other agency will be required. 

D. Where appropriat~, notic~ and consultation arrangements 
would be negotiated in the context of efforts to secure 
enhanced cooperation with foreign governments in meeting U.S. 
objectives. In particular, it is th~ policy of the United 
States to seek mutual assistance arrangements in law enforcement 
and to further that policy through the inclusion of bilateral 
arrangements for notice and consultation. 
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ftI.SS/A(U)21 

Paris, 1~th May, 1914 

CO t-nt. IQIJE 

1. 'nle Colmcil of the Or&anisation for Ecormic Co-operation and 
Development ~~tin& on 17th-11th Mzy at Ministerial level, •&ree-d ~n 
policies re~ired to stren&then the international tradi~ and fir.ancial 
system, aro to extend economic t'e-Covery into durable emplo)"l'ient•cnatini 
1rowth. • • • • 

36. Noting the 1rcr.1ng imporunce and scope of 1>robleffls arisini frOfTI the 
imposition by Member countries of corulictina re~irements on 111Ultinational 
enterprises, tlinisten •~reed to strengtten bilatenl and 111Jltilateral 
co-operation in this area in order to avoid or limit the scope of such 
con!licts. kcordin&lY t~y endoned a set of aenenl tonsidentions and 
~ractical approaches to these problems as set out in ~araRr•~h5 Zl·ll of the 
Rev1N le;:>'ort. tfinisten also noted tte concern over the b1pact of U'\itary 
taxaticn an international lnvestment and the i~ortance of achievin& an early. 
resolution of tl2 ))roblm. 
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Report en the 1984 Revi~ o! ~he 19i6 O~CD ~eelaration 
~~ Deeisions en International Invest.rtient and Multinational Enterprises 

• • 
•• 
• 

2. COt,1-1.JCTlNG lEQUJR00..\1'S 1~ et. N.n.TlP-tATIOPiAJ. &-1'EFJ'RIS!S 

%3. Issues 1risin& from conflictin& requirements imposed b)' Member 
countries on sultinational enterprises were considered br the drafters of 
the 1976 Declaration and Decisions. Of particular relevance are para1raph 11 
or the IntrodlJC'tion to the G.Jidelines £or J.Wtinational &\terprises and 
para1r1ph 5 or the Revised Decisian or the Cc:>lmcll en Jntereovenwenul 
Consultations Proc~ures on the OJidelines. Jn this context. pera1raph 7 or 
the Introductitv1 to the Guidelines for M.Jltinatianal Enterprises is also 
recalled. 

2~. Concerns arise fn particular ll'hen a country's lefislation or le1al 
requirements with extraterritorial re.ch conflict with e1islatian or policies 
In other countries and a!fect, for instance, the operations of cntities of 
1111.Jltinational enterprises located in these C0\1"\tries. 'the l~rtance and 
scope o! such problems has tended to 1ro.- in recent years. th11 trend 
re!lectin&, IJ1ter alia, the incre.asina interdependence of OECJ> econcmies. 
Conduct abroad has an increasing bipact on national econCG1ies and on the 
possibiliti~s-for avoidance o! national 1•~~. Sarie COIZ'ltries have attempted 
to control or coimteract such developments throuah the •doptSon, IOdifiation 
or applic.aticn of Javs and regulations having an extraterritorial reach, 
whereas some or the countries affected have adopted bloekin& leglslaticn or 
have talen bloc:lini actic:ns. 

2S. All fn all, the rls\ of conflicting requirements beini l,;posed ai 
aultinational enterprises by I-briber countries is viewed to be lncreasin&, the 
effects of this on the investment cl Ir.ate tend in£ to beccne D:>re sirni ficant. 

... -

I 
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1his is y the CM has ciae to the conelusiCl'l that bilateral and 
11ul til nl co-opeutioo should be str~thcnod in that are.a to avoid ~ 
conflic or to liait their scope, tn the intCTeSt of, inter ~lia prcnoting • 
and sare~•_...in& an international environment favourable to the ckvelopzie.nt of 
trade and invesuent. 

26. For these reasons, the CIME has a1reed to the 1eneral consideratians 
and the practic:al approaches set out b paraJraphs 27 to 30 below, llhieh 
Member countries should tale into account lidlenever they consider the adoption, 
aodific.ation or application of laws or rerulations which may lead to 
con!licting requirements beizli impose-cf _on DJltinational enterprises. 

a) General Considerations 

27. In contempl1tin2 new le&islation, action 11'1der existin1-le1islatian or 
other exercise 0£ juriSidiction which may conflict with the le1al requirements · 
or established pclicies or another Member country and le.ad to conflictin£ 
requiretrients be1n2 imposed on 11Ultinational enterprises, the Member ceu1tries 
concerned should: . 

1) Hive re&ard to re~evant principles or international -law; 

ii) Endeavour to av0id or minimise suda conflicts and the problems to 
which they &,ive rise by followin£ an approach o! aoderation and 
restraint, respectini and acccmnod..tini the interests o! other 
Member countries (21J; . 

iii) Take fully into account the soverei&71ty .and le&itimte econcmic, 
la~ enforcement and other interests o! other Member COl.mtries; 

iv) Bear in mnd the importance of permittin& the observance of 
contractual obli&ations and the possible adverse impact of 
measures havin& a retroactive effect. 

28. Member countries should endeavour to prompote co-operaticzi as an 
alternative to ~ilateral action to avoid or minimise conflictin& requirements 
and problems arising therefrcrn. Member countries should on request consult 
one another and endeavour to arrive at D.Jtually acceptable 1,0lutions to such 
problems. , 

b) Practical Approaches 

29. Recalling parairaph S of the Revised J)ecision o! the Council Cl'l 
Inter20vernmental Consultation Procedures on the OJidelines for M.iltinational 
Enterprises, Member countries also recognised that in the majority of 
circLJnstances, effective co-operation may best be pursued en.• bilateral 
basis. On the other hand, there may be cases where the n.,ltilateral approach 
could be Mre effective. 

. 
4 
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• 
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30. M:Dber countries should therefore be prepared to: 

1) Develop aJtually beneficial, practical and appropriately 
&uarded bilsteral arranit!Def)ts 1 forul or in!orul. for .. 
fic.ation to and consuluticm with other J£mber countries: 

ii) prcm;,t and sympathetic ccnsideritlCI'\ to requests for 
notif'ic:ation and bilateral consultation en an ad hoc basis made 
by any Member CCUltry -..hic.h considers that its interests uy be 
affected by IIllY sie.asure 0£ the type referred to lnder 
parairaph 27 above, taken by another M:mber CO\mtry with llhlch lt 
does not have $uc:.h bilateral arranieme:nts; 

iii) Infora tM other concerned Mesuber COU'ltries as 1,00n as 
practicable 0£ new le&islation or ffilJlations prop:>sed by their 
Covennents for adoption which have siinific.ant potential for 

• conflict with the le&al requirements or esublished policies of 
other M:mber countries and £or 1ivi?li rise to conflictinJ 
requirements bein& imposed an 11.lltinational enterprises; 

iv) Give pror:cpt and sympathetic: consideraticn to requests t,y other . 
Msnbe:r coi.mtries for consul tat ion in the CIMf or throu1h other 
autually acceptable arran&ements. Such consultations wuld be 
facilitated by notification at the earliest su1e practic:ablei 

v) Give proa;,t and full consideraticn to proposals which aay be aade 
by other Me5nber countries ln any such consultations that muld 
lessen or eliminate conflicts. 

c) future Wor\ 

31. 'nle CIME vill continue to · serve as a £or1.111 for consideratiC11 0£ the 
question of conflictini requirements, lncludina. as appropriate, the natiC11&l 
and international le&al principles involved. 

32. Member countries should be prepared to assist the CI~ in its periodic 
reviews of the experience vith the practical appro.c:hes described in 
para1raph 30 above. • • 

33. '!be Ccmnittee shall periodially invite the Business and Industry 
Advisory O:mnittee to the DECO (BlAC) and the Trade U,ian Advisory Conrnittee 
to the OF:CD (~) to express their views on matters relatilli to c:onflicti.n& 
requirements. , , 

34. In view of the importance attached to the Core&oin& considerations. it 
ls proposed that Ministers. in endorsin& the conclusions and reccmnendatims 
of the present leport, aa\e specific mention of the 1eneral principles and 
practical approaches described in para1raphs 27 to 30 above. It ls also 
proposed that the C.ouncil Decision on the Q.Jidelines for filJltinational 
B-iterprises, already referrin& to the subject 0£ conflictini requirene:nts 
isaposed on DJltinational enterprises, be amended to reflect some of these 
results. 

-
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ISSUE 

Working Group 
Report to the SlG/IEP 

July 12, 1984 

CONFLICTING REQUIREMENTS (•EXTRATERRITORIALITY•) 
MANAGING THE PROBLEM -

What additional steps should be taken to manage the problem 
of conflicting requirements (•extraterritoriality•) and to 
respond to the demand for prior notice to and cons~ltation with 
countries potentially affected by a proposed extraterritorial 
action? 

BACKGROUND 

A number of strong U.S. policy, regulatory and law 
enforcement interests have led to the application of U.S. law 
to persons and conduct abroad. These actions at times have 
clashed with the interests of other governments and produced 
political , economic and legal disputes. These §overnment~ have 
objected to what they see as U.S. intrusions into their 
sovereignty and U.S. efforts to control companies or activities 
in their territory in accordance with U.S. interests, policies 
and laws, regardless of their own, and are increasingly 
resorting to blocking laws to defenc their interests as they 
perceive them. • 

Such clashes can have significant adverse impact on a range 
of U.S. interests. For example, o.s. subpoenas for financial 
records located in foreign bank secrecy jurisdictions are an 
important component of an aggressive enforcement strategy in 
such areas as the President's war on organized crime and 
narcotics trafficking; however, they sometimes produce not 
only adverse diplQmatic and political reactionsi but may also 
increase the obstacles foreign governments raise to our law 
enforcement needs over the long term. Re-export controls are 
vital to the integrity of a basic export control system; 
however, if imposed or changed retroactively or in situations 
exceeding the basic allied consensus, they can lead foreign 
companies interested in export to treat U.S. companies as the 
least preferred sources, as with the European effort to engineer 
U.S. engines and avionics out of Airbus Industry products. 
Applying U.S. sanctions and controls to foreign subsidiaries of 
U.S. firms may be important to the policy objective in question: 
however, this may adversely affect the investment and trade 
opportunities of American companies abroad. Moreover, unfair 
burdens can be imposed on the firms and individuals caught 
between conflicting requirements of two governments. 
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The u. s. bas been actively engaged in bilateral 
.scussions, principally with Canada and the United Kingdom, 
1d multilateral discussions in the O.E.C.D., on the overall 
ssue of extraterritoriality or conflicts of jurisdiction. l.!1 
arch, we signed a memorandum of understanding with Canada 
oncerning notice and consultation on antitrust matters. We 
1ave been actively working to resolve extraterritorial evidence 
>roble.ms with the Swiss. While these governments have been 
seeking ptimarily to curtail the unilateral legal reach of the 
o.s. to persons and .conduct in their territories, we have been 
seeking from them greater understanding of, and accommodation 
to, the legitimate U.S. interests which those U.S. legal 
requirements serve. For example, we have been seeking mutual 
law enforcement assistance agreements to provide an alternative 
to unilateral legal action in gathering evidence from abroad. 
We have also been actively exploring the request of the U.K. 
and Canada that procedures for prior notice and consultation be 
established for significant o.s. •extrater~itorial• actions. 

In May, the O.E.C.D. Member countries, at the ministerial 
le-vel, f'ndorsed a very general· set of considerations and 
•practical approaches• (full text attached) regarding 
[extraterritoriality] conflicting reguirements, includ~ng 
blocking actions, which we had worked out in extensive prior 
negotiations. The general considerations are the following: 

•rn contemplating new legislation, action under 
existing legislation or other exercise of jurisdiction 
which may conflict with the legal requirements or 
established policies of another Member Country and lead to 
conflicting requirements being imposed on multinational 
corporations, the Member countries concerned should: 

have regard to relevant principles of international 
.law; 

endeavor to avoid or minimise such conflicts and the 
problems to which they give rise by following an 
approach of moderation and restraint, respecting and 
accommodat~ng the interests of other Member 
countriesll: . 

take fully into account the sovereignty and legitimate 
economic, law enforcement and other interests of other 
Member countries; and 

!/ •Applying the principle of comity, as it is understood in 
some Member countries, includes following an approach of this 
nature in exercising one's jurisdiction.• 

. ., 

.. . 
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bear in mind the importance of permitting the 
observance of contractual obligations and the possible 
adverse impact of measures having a retroactive effect. 

•Member countries should endeavor to promote 
co-operation as ·an alternative to unilateral action to 
avoid or minimise conflicting requirements and problems 
arising therefrom. Member countries should on request 
consult one another and endeavor to arrive at mutually 
acceptable solutions to such problems.• 

The •practical approaches• agreed in the O.E.C.D. ~ ~ 
essence, to develop bilat~ral notice and consultat;~ 
arrangements, consider requests for bilateral o~ · 
notice and consultation outside such arrangp­
as soon as practicable of proposed new laws 
significant potential for conflicts over •exl • ~ 
to bear in mind the value of early notice of~ 
significant extraterritorial actions, an~ tog . 
full consideration to proposals which may be ma 
Meraber countries in any such consultations that 
eliminate conflicts. 

This set of general considerations and approac 
successfully defused the •extraterritoriality• iss~ 
May Ministerial and June Su~mit, was made possible L 
advanced stage which had been reached in the Executi 
consideration of how to manage the •extraterritoriali 
problem, in particular a draft report of the Undersect 
Working Group. That draft set out an essentially agre\ 
discussion of the problem and an action proposal for in , 
Executive Branch coordination and for notification of an 
consultation with foreign governments. 

At , present, the broadest outlines of the Working Group 
draft action proposal regarding foreign governments have be 
agreed in the O.E.C.D.: talks are continuing with the Unit~ 
Kingdom ana Canada on such issues as the extra-territorial 
application of export controls and anti-trust laws, [and]!,!. 
well as subpoenas for off-shore documents. However, the acti 
proposals regarding foreign government notice and consultatic 
and internal Executive Branch coordination remain to be 
completed and confirmed . 

PROPOSAL 

I. INTERNAL COORDINATION 

A. Where u.s. actions which impinge upon foreign 
jurisdictions are contemplated, international law and comi 
call for · us to consider the potentially conflicting sovere 
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interests, laws or policies of those jurisdictions in deciding 
whether and how to ac~. This is also required by our need to 
nave toreign cooperation on export, law enforcement, and other 
international matters and to avoid unnecessay harm to our 
bil!}eral relations~ It is ExPcutive Branch policy to do 
so._ 

B. As a general matter, each Executive Branch agency with 
regulatory or law enforcement responsibilities which proposes 
to take actions with extraterritorial impact has primary 
responsibility to assure proper consideration of such foreign 
interests, laws or policies. 

C. An agency which proposes to take an action which is 
directed at conduct abroad and which it has reason to believe 
has significant potential for raising [extraterritorial] 
concerns over extraterritoriality on the part of a foreign 
state~/ will notify and coordinate with the Secretary of 

· State or his designee, subject to the constraints imposed by 
the relevant legal and operating requirements.!/ 

1/ This statement of policy, and the following provisions 
regarding internal coordination and notification of and 
consultation with foreign governments are intended solely for 
the guidance of the departments and agencies of the United 
States Government with regulatory or law enforcement 
responsibilities. They are not intended to, do not, and may 
not be relied upon to create any substantive or pr-0cedural 
rights enforceable by law by any party in any civil or criminal 
proceeding. 

11 As a general rule, this category would not include such 
matters as: action taken under established working arrangements 
with the competent authorities of foreign governments, whether 
in law enforcem~nt generally, or under specific arrangements 
such as tax or customs agreements; routine license denials 
under clearly established foreign assets or re-export control 
guidelines where no factors indicate special foreign government 
concern: actions taken by officers stationed abroad within 
established country-team arrangements with the foreign 
government concerned; and actions relating to the requirements 
for doing business in the United Stat~s~ such as quality or 
labelling requirements for goods to be sold here. It would 
include significant statements of official U.S. views on 
extraterritoriality or conflicting requirements, the 
requirements of international law or comity in such matters, or 
foreign government interests or positions regarding them. 

!/ Operating requirements would generally preclude notice of 
actions which are both high volume and (continued next page) 
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The coordination is intended to assist the agency in 
considering the foreign interests, laws or policies, 
alternatives to unilateral action, and means to minimize 
difficulties. 

D. Coordinatiori procedures should ensure against undue 
operational burdens~/ or delays, duplication of existing 
arrangements and the introduction of improper considerations 
into the administration of the responsibilities of the 
respective agencies. The normal minimum time for 
notification should be five working days in advance of the 
proposed action. 

E. Agencies will notify the Secretary of State or his 
designee, or the Chief of the U.S. Diplomatic Mission, of . 
investigative activity proposed to be carried out by U.S. 
officials or agents in a foreign jurisdiction for which the 
consent of the foreign government has not yet been obtained. 

F. Such coordination will not affect the legal 
responsibilities and authorities of the notifying agencie~. 

II. NOTIFICATION OF FOREIGN GOVERNMENTS 

A. The United States will implement the understanding on 
notice and consultation regarding U.S. actions which impose 
conflicting requirements on multinational enterprises, - reached 

(continued) of largely de rninimis potential for creating 
extraterritoriality problems, such as export license 
pre-clearance inquiries or tax inquiries mailed to a person 
abroad~ Meaningful coordination may be limited or precluded, 
in certain cases, by: grand jury, tax information and other 
-legal secrecy requirements; concern for human life or safety; 
time constraints and the need to avoid disclosures which might 
prejudice litigation, investigation, or sensitive sources and 
methods. 

ii For operational reasons, the Department of Justice would 
not set up procedures to identify for coordination of civil or 
criminal law enforcement matters handled outside of Department 
of Justice [in] Washington headquarters, but would identify for 
coordination matters handled or considered in Washington, such 
as the Export Administration Act, including its antiboycott 
provisions, munitions control, IEEPA, Trading with the Enemy 
Act, neutrality laws, anti-trust (under existing procedures), 
and the enforcement of off-shore subpoenas for documents in 
jurisdictions likely to object to such actions. 
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within the O.E.C.D., and will apply the same general 
considerations and practical approaches to other U.S. actions 
which have.sig~if~cant poten~ia~ for.raising 
[extraterr1tor1al1ty] concerns in friendly nations regarding 
conflicting requirements or extraterritoriality. 

B. The United States, accordingly, is pre.pared to: 

l. Develop mutually beneficial, practical and 
appropriately safeguarded bilateral arrangements, formal or 
informal, for notification to and consultation with other 
friendly governments. 

2. Give prompt and sympathetic consideration to 
requests for notification and bilateral consultation on an 
ad hoc basis by a country ·which considers that its 
interests may be affected by a United States measure with 
extraterritorial effect. 

\ 

3. Inform the other concerned O.E.C.D~ countries as 
soon as practicable of new legislation or regulations · 
proposed by the Administration which have significant 
potential for conflict with the legal requirements or 
established policies of those countries and for giving rise 
to conflicting requirements being imposed on persons or 
firms in their territory. 

4. Give prompt and sympathetic consideration to 
requests by friendly countries for consultations under 
multilateral arrangements in appropriate cases. 

5. Give prompt and full consideration to proposals 
which may be made by other countries in -bilateral or 
multilateral consultations that would lessen or eliminate 
conflicts. 

C. Under arrangements for notification or consultation 
through the Department of State regarding action of another 
agency, the consent of that ~ther agency will be required. 

D. WhPre appropriate, notice and consultation arrangements 
would be neg~tiated in the context of efforts to secure 
enhanced cooperation with foreign governments in meeting U.S. 
objectives. In particular, it is the policy of the United 
States to seek mutual assistance arrangements in law enforcement 
and to further that policy through the inclusion of bilateral 
arrangements for notice and consultation. 
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THE SECRETARY OF THE TREASURY 

WASHINGTON 202 20 

8 ~ J u L 2 7 p 7 : I l1 Ju 1 y 2 7 , 19 s 4 
,.. " 

MEMORANDUM FOR .THE VICE PRESIDENT 
THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE ATTORNEY GE.NERAL 
THE SECRETARY OF AGRICULTURE 
THE SECRETARY OF COMMERCE 
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET 
DIRECTOR OF CENTRAL INTELLIGENCE 

5786 

UNITED STATES TRADE REPRESENTATIVE / 
ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY AFFAIR-s' 
ASSISTANT TO THE PRESIDENT & DEPUTY TO THE CHIEF 

OF STAFF 
ASSISTANT TO THE PRESIDENT FOR CABINET AFFAIRS 
CHAIRMAN, COUNCIL OF ECONOMIC ADVISORS 
ASSISTANT TO THE PRESIDENT FOR POLICY DEVELOPMENT 

SUBJECT Senior Interdepartmental Group on 
International Economic Policy (SIG-IEP) 

A meeting of the SIG-IEP is scheduled to be held on Monday, 
July 30, 4:00 p.m., in the Roosevelt Room. 

The agenda is as follows: 

1. Extraterritoriality. 

A revised working group report to the SIG-IEP on this agenda 
.item was previously sent under separate cover. 

Attendance will be principal, plus one. 

j}/;f 
Donald T. Regan 
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THE SECRETARY OF THE TREASURY 

WASHINGTON 20220 

December 3, 1984 

(With Con~ Attachment) --
MEMORANDUM FOR THE VICE PRESIDENT 

SUBJECT 

THE SECRETARY OF STATE 
THE SECRETARY OF DEFENSE 
THE SECRETARY OF AGRICULTURE 
THE SECRETARY OF COMMERCE 
THE SECRETARY OF TRANSPORTATION 
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET 
DIRECTOR OF CENTRAL INTELLIGENCE 
UNITED STATES TRADE REPRESENTATIVE 
ASSISTANT TO THE PRESIDENT FOR NATIONAL SECURITY AFFAIRS 
ASSISTANT TO THE PRESIDENT & DEPUTY TO THE CHIEF 

OF STAFF 
ASSISTANT TO THE PRESIDENT FOR CABINET AFFAIRS 
CHAIRMAN, COUNCIL OF ECONOMIC ADVISORS 
ASSISTANT TO THE PRESIDENT FOR POLICY DEVELOPMENT 

Senior Interdepartmental Group on 
International Economic Policy (SIG-IEP) 

A meeting of the SIG-IEP is scheduled to be held on Wednesday, 
December 5, 3:00 p.m., in the Roosevelt Room. 

The agenda is as follows: 

1. Strategies to Address u.s.-Japan Economic Issues. 

A discussion paper on u.s.-Japan economic issues is attached. 
Attendance will be principal, plus one. 

Attachment 

Donald T. Regan 

UNCLASSIFIED 
(With ~taT Attachment) 

..A>Vt 00/U:>/u>,2 
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JAPAN: OPEN OR CLOSED? Attachment 

No one measure can show that an economy is open or closed. 
Nonetheless, under a variety of measures, Japan seems to import 
fewer products that displace domestic production than do other 
industrialized economies. 

• 1. · Compared to its counterparts in Western Europe and North 
America, Japan's imports are a low percentage of GNP. 

RATIO OF MERCHANDISE IMPORTS TO GNPl 
(percent) 

1970 1983 -
Japan 9.2 10.9 
United States 4.3 8.2 
Canada2 16.3 20.1 
France3 13.5 20.3 
FRG 16.l 23.4 
Italy3 16.1 22.9 
Netherlands n.a. 47.3 
United Kingdom 17.7 21.9 

lsource: ITA, u.s. Department of Commerce. C.i.f. 
values. 

2 F . o . b . v a 1 ue s . 
3Ratio of imports to GDP. 

2. While Japan's lack of raw materials logically results in 
a low proportion of its imports being manufactured .products, 
Japan's ratio of imports of manufactured goods to total merchandise 
imports is much lower than that of other resource-poor, industri­
alized countries. 

RATIO OF IMPORTS OF MANUFACTURED GOODS 
TO TOTAL MERCHANDISE IMPORTS (1983)1 

J'apan 

United States 

.25 

.63 

Canada2 
France 
FRG 
Italy 
Netherlands 
United JCingdorn 

• 76 
.59 
.57 
.44 
.ss 
.68 

lsource: ITA, u.s. Department of Commerce. c.i.f. 
values. 

2r.o.b. values. 
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3. Japan's imports of manufactured products is low on a 
per capita basis and as a percentage of GNP as well. 

IMPORTS OF MANUFACTURED GOODsl 

Per Capita I cf GNP 

1970 1983 1970 1983 

Japan $ 144 $ 267 0.8 2.8 
United States 353 728 1.3 5.2 
Canada 1,347 1,936 5.8 14.7 
France2 634 1,135 3.0 12.1 
FRG 768 1,428 3.3 13.3 
Italy2 384 616 3.5 9.9 
Netherl,ands 1,815 2,347 2.1 25.4 
United Kingdom 541 l,218 2.7 1s.2 

lsouree: CIA1 ITA, U.S. Department cf Commerce; USTR. 
2aased on GDP figures. 

4. It is generally agreed--even by the Japanese--that Japan 
was ~rotectionist through 1970. Despite the many specific liber­
alizing measures implemented by Japan since then, imports of 
manufactured items as a percent of the domestic market have 
grown very little--and have grown much less than they have in EC 
(excluding intra-EC trade) or the United States. 

IMPORT PENETRATION IN MANUFACTUREsl 
(by value in percent) 

I I I I 1&.t I I I I I I I I • .. -

1170 ft 9t "" eo • · 

lsource: Morgan Guaranty Trust Company of New York. Values 
indicate imports as percent cf domestic market measured by 
the aum of domestic value added and imports. EC data excludes 
imports from within the Community. 

41 
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5. Japan's trade surplus inma~~factured goods, while 
natural for a resource-poor country, is much larger than for 
most other countries. 

SURPLUS IN MANUFACTURED GOODS (1983)1 
($US billion) 

Japan 
United States 
Canada 
France 
FRG 
Italy 
Netherlands 
united Kingdom 

Surplus2 

$110.3 
-38.2 
- 5.7 

6.4 
58.7 
26.7 

- 0.7 
- 7.7 

I of GNP 

9.S 
1.2 
1.7 
1.2 
e.9 
7.5 
o.s 
1.7 

lsource: CIA1 ITA, u.s. Department of Commerce. 
2surplus based on exports f.o.b., except U.S. f.a.s.1 

and ioports c.i.f., except Canada f.o.b. 

6. Japan's import elasticity (percent growth in total 
imports related to one percent growth in domestic .real incone) 
is low compared to other industrial countries. 

Japan 
united States 

IMPORT ELASTICITY (1984)1 

.742 
2.258 

Canada 
France 
FRG 
Italy 
Netherlands 
United Kingdom 

1.194 
2.316 
2.034 
1.943 
n.a. 

2.268 

lsource: Ministry of International Trade and Industry 
(MITI) . 
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7. In the area of manufacturing activity, foreign-owned 
firms produce a low percentage of Japan's total output and employ 
an even lower percentage of its workforce. 

-

SHARE OF FOREIGN-O'WNED FIRUS IN MANUFACTURING ACTIVITY! 

I of 
Cut-off persons 
point Year employed 

Japan ~25\ 1978 l.8 
United States ~101 1974 3.0 
Canada ~SOI 1975 44.3 
France2 >201 1975 19.0 
FRG 251 1976 16.8 
Italy >SOI 1977 18.3 
United Kingdom ~so, 1977 13.9 

lsource: OECD, u.s. Department of Canmerce. 
2Excluding natural gas and food industries. 

I of 
production 

".2 
3.0 

56.2 
27.8 
21.7 
23.8 
21.2 

8. In contrast, since the mid-1970s, Japan has been expanding 
its overseas direct investment. 

COMPARISON OF OVERSEAS DIRECT INVESTMENTl 

(a) Comparison of Overseas Direct Investment Balance (Stock) 

1971-76 1976-82 
Overseas Direct average average 

Investment Balance annual annual 
($US billion) growth growth 

1971 1976 llli rate rate 

Japan $ 1.9 10.3 29.0 40.21 18.8% 
United States 82.8 137.2 221.3 10.6 8.3 
France 7.3 11.9 24.8 10.3 13.0 
FRG 7.3 19.9 39.5 22.2 12.1 
United Kingdom 23.7 32.1 79.6 6.3 16.3 

(b) Share in Global Overseas Direct Investment (FLOW) 

1971-73 1974-76 1977-79 1980-82 

Japan s. ,, . ,.s, 6.21 10.61 
Uni tied States 53.1 47.0 47.9 21.2 
France 3.8 S .4 4 .4 9.3 
FRG 8.5 8.6 9.3 10.4 
United Kingdom 14.S 13.6 13.0 20.0 

lsource: Ministry of International Trade and Industry 
(MITI). 

OA.SIA/ITT 
ll/28/84 


