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ABRAHJ\I\1 D. SOF J\ER, D.J., 

The City of New York dumps approximately 260 dry tons of 

sewage sludge each day into an area of the ocean known as the New 

York Bight Apex. The material dumped is the product of primary and 

secondary treatment of the City's sewage at various municipal sewage 

treatment facilities. The dumping is authorized by an interim permit 

issued by the Environmental Protection Administration ("EPA"). That 

permit requires the City to devise and implement an alternative method 

of disposal by December 31, 1981. 

At EPA's behest, the City has developed a two-stage plan for 

alternative disposal of sewage sludge. As a short-term alternative to 

ocean dumping, the City proposes to compost the sludge (together with 

building material) and to spread the materials as ground cover and fill 

on various landsites throughout the City. 1 The supply of such land is 

limited, however, and the City will therefore need to implement a long­

term alternative by 1988 or 1989. No long-term aJternative lias yet been 

devised, although the City's consultants are now preparing recommen­

dations. 

The City contends that the adverse consequences and costs of 

the short-term land disposal scheme greatly exceed the effects of 

continued dumping in the heavily polluted Bight, and it has urged EPA 

to renew it£ interim permit. EPA, however, has refused to hear the 



City's contentions, and the City has brought this lawsuit to compel EPA 

to consider its evidence. The agency contends that, in a 1977 amend;­

ment of the Marine Protection, Research and Sanctuaries Act of 1972, 

33 U.S.C. §§ 1401-1444 (the"Act"), Congress absolutely barred all ocean 

dumpinG after December 31, 1981 of sewage sludge found harmful to the 

marine environment. The City, on the other hand, argues that Congress 

has barred only that dumping which "unreasonably" degrades the marine 

environment , and that in determining whether particular dumping is 

unreaso~able, EPA must evaluate the cost and potential hazarcs of 

land-based alternatives and the effects of the proposed dumping upon 

the particular dump site. The City has adduced considerable evidence -

-much of which is uncontested by EPA - that its dumping in the Bight 

has relatively inconsequential effects; that cessation of the dumping 

would result in no discernible improvement in the Bight in the foresee­

able future; that the interim land disposal plan would be extremely 

costly (over $200 million) and could only be used for about eight years; 

and that the interim land-based plan poses its own environmental and 

health hazards, which might later prove to be far more deleterious than 

the known and potential hazards of the ocean dumping. 

EPA concedes that, under the 1972 Act, it was required to 

consider the relative consequences of ocean and land-based disposal in 

formulating the criteria by which permits would be issued; but it 
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contends that it was not required to consider those factors in evaluating 

individual permit applications. The Agency claims that, prior to 1977, it 

was free to adopt criteria pursuant to which a permit application was 

automatically denied - irrespective of all other considerations -- if 

the particular sludge failed certain bioassay tests. Since 1977, EPA 

argues, it is required to apply the statute in this manner, because in 

adopting the 1977 amendment, Congress embodied EPA's approach in a 

statutory command. 

The language and history of the 1972 Act, however, demonstrate 

that EPA's interpretation of the statute is wrong. The Act as originally 

adopted required EPA to consider, in connection with each application 

for dumping, whether that particular dumping would unreasonably 

degrade the marine environment in light of a number of factors, 

including those pressed by the City. EPA could not lawfully adopt a 

policy of denying all permits without examining and weighing an 

applicant 's evidence that ocean dumping is the most reasonable alterna­

tive. The 1977 amendment to the Act provides little support foi' EPA's 

present position; it prohibits only unreasonable dumping, without 

providing any substitute for the definition of "unreasonable" provided in 

the original statute. Although Congress might be empowered to order 

an end to all ocean dumping, in this case the amendment is properly 

construed to prevent the issuance of permits only for dumping that EPA 

in fact finds is unreasonable. 
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I. Jur- isdkt: sri to Clwll cnge EPA's Policy 

A challenge to an agency's refusal to act, standing alone, could 

pose serious jurisdictional problems. In this case, however, EPA has 

made cl<: llr in its reg-ulations and dealings with the City that it will not 

grant any t ype of permit for sludge dumping after December- 31, 1981. In 

October 1979, the City asked EPA for an interim permit with a target 

date of sometime in the late 1980's for implementing a land-based 

alternative. Although the City was confident that it could meet the 

1981 cie.'.l.cline, it feared the environmental consseiuences of the &l\:ern rt­

tive dispo:,nl plan. It contended, moreover, that the 1981 deadline should 

not be applied to tile City's sludge, because the volume being dumped 

did not unreasonably degrade the New York Bight. See Affidavit of J. 

Kevin Brnly (General Counsel, New York City Department of Environ­

mental Pro t ection), Exhibit D, at 3-4. On November 1, 1979, the 

Hearing Of ficer recommended issuance of an interim permit until 

December 31, 1981 and su:;gested that a further extension should be 

granted if necessary, because the dumping appeared not to degrade the 

ocean environment unreasonably. Id., Exhibit E. Th -:, EPA Staff 

objected to the Hearing Officer's re~ommendation, contending that the 

Act barred all dumping thut failed to comply with the criteria. Id., 

Exhibit F. On March 13, 1980, without commenting on the City's request 

for an extension, the Regional Administrator issued an interim permit 

with a December 31, 1981 deadline. 
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The City again requested an extension of the 1981 deadline on 

March 24, 1980, in an application for certain technical modifications, 

and on June 27, 1980 the City petitioned the Administrator to 

commence proceedings to amend the ocean dumpin(; criteria so that the 

City could dump beyond the deadline. No action has been taken on the 

application, and EPA has sought no delay in this litigation to enable it 

to pass upon the City's petition. At the same time that it brought this 

suit, the City filed a new application for permission to dump after 1981. 

EPA has not sought to def er a judicial ruling on the Agency's inte~pre­

tation, indicating its resolve to deny the City's application if it ever 

rules. Accordingly, the doctrines of primary jurisdiction and exhaustion 

of administrative remedies do not bar this lawsuit. Diapulse Corp v. 

FDA, 500 F.2d 75, 77 (2d Cir. 1974); Wolff v. Selective Service Local 

Board No. 16, 372 F.2d 817, 825 (2d Cir. 1967); Mobil Oil Corp v. 

Department of Energy, 469 F. Supp. ll19, ll23-24 (S.D.N.Y. 1979). 

The only jurisdictional argument made by EPA is its rather 

casually advanced suggestion that the City should be estopped from 

challenging the regulations. The City, EPA contends, hns had notice of 
' 

the 1981 deadline since 1977 and has accepted EPA funds to achieve 

compliance. Furthermore, the City has filed the necessary plans and has 

indicated that it is ready to comply with the first stage of its planned 

alternative. This suit, the Agency claims, is a last-minute attempt to 

delay or thwart a long-term commitment. Defendant's l\'lemorandum at 

27 n. *· 
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No basis exists in this case for an estoppel. The City has made 

no misrepresentations. It has always opposed EPA's interpretation of, 

the 1972 AcL The City did not attack the Agency's regulations prior to 

this lawsuit because, despite EPA's refusal to issue the City a special 

permit, the City annually received interim permits. Moreover, as 

counsel for the City explained at oral argument, the City did not file 

suit earlier because it genuinely expected to be able to develop 

acceptable alternatives before the 1981 deadline; the dangers of the 

composting scheme were not immediately evident and necessitated 

additional studies. The full cost of the City's first phase only recently 

became known with accuracy. Data concerning the relative safety with 

which the City could continue dumping in the near future have become 

available only within the last few years, and the most recent evidence 

indicates that the City's dumping has a minimal adverse effect at the 

approved disposal site. Only recently has it become clear that no 

acceptable long-term alternative is available. 

EPA has long been aware of the City's opposition to the 

Agency's interpretation; it cannot claim to have detrimentally relied 
' 

upon the City's forbearance from suit. The Agency's only suggestion of 

injury is that the City has accepted and spent federal funds to 

implement the disposal program that it now seeks to abandon. 

According to the responsible EPA official, however, only $6 million in 

f edero.l grants have been spent for planning and design. Another $25 

million have been contractually committed, but not irrevocably. 2 

Nearly $180 million in grants are as yet uncommitted. Affidavit of 
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Leonard J. Homino (Chief, Eastern Section, New York Wntcr Progra ms 

Branch, EPA Region II). Under these circumstances, the City cannot be 

estorped on the ground that it has wasted federal funds. The funds 

already spent enabled the City to apj)rnisc its first-phase plan in detail. 

Although some funds had to be committed eorly in the planning process, 

the great bulk of the planned expenditures h1we not been made. EPA 's 

position - that it would be better to spend at least an additional $180 

million, even if that expenditure would be environmentally unsound, 

than to sacrifice the relatively small amount (a t most $31 million) 

already committed - is untenable and irresponsible. Indeed, l iterally 

billions of dollars in public funds are at stake in this litigation, since 

Westchester and Nassau Counties have suits before th is Court 

concerning the same basic issue presented by the City's complaint. 3 

The combined cost, over time, of depriving these three entities of 

access to the ocean for sludge dumping renders insignificant the funds 

spent to date in studying alternatives to ocean disposal. 

II. The 1972 Act's Prohibition of Unreasonable Dumping 

A. The Statutory Language 

Prior to 1972, the United States had no law that 

comprehensively controlled the dumping of wastes into the ocean. A 

1970 report by the Council on Environmental Quality focus ed public 

attention on the dangers of unregulated ocean dumping. ln response to 

that concern, Congress adopted the Marine Protection, Research and 
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Sanctuaries Act, Pub. L. 92-532, 86 Stnt. 1052 (1972). The stated 

purpose of the Act is "to prevent or strictly limit the dumping into 

ocean waters of any material which would adversely affect human 

health, welfare or amenities, or the marine environment, ecological 

systems, or economic potentialities." 33 U.S.C. § 140l(b). 

Rather than proscribing all ocea n dumping, the Act uses a 

permit system: dumping is prohibited except as authorized by permit. 

Id. § 14ll. The Act authorizes the Administrator of EPA to issue 

permits for the dumping of nondredged materials "where the Adminis­

trator determines that such dumping will not unreasonably degrade or 

endanger human health, welfare, or amenities, or the marine environ­

ment , ecological systems, or economic potentialities." Id. § 1412(a). 4 

The test for whether ocean dumping may continue or must 

cease, therefore, is whether it will unreasonably degrade the marine 

environment. The decision in individual cases is to be made by the 

Administrator, but Congress did not grant unfettered discretion in 

defining the sta tutory test. The Act requires applications for permits 

to be reviewed and evaluated in accordance with criteria based upon all 

relevant considerations: 

[T] he Administrator may issue permits . . . for the 
dumpint; of ma terial into the wat ers described in 
section 14ll(b) of this title, where tllc Adminis­
trator de termines that such dum ping will not 
unreasonably degrade or endanger human heal th, 
welfare, or amenities, or the marine environment, 
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ecolor; ical systems, or economic pot entialit ies. 
The Adminis trator sho.11 establish and apply 
criteria for reviewing and evaluc1 ting such permit 
applications, and, in cstr.blishing or revi sing such 
criteria, shall consider, but not be li mited in his 
considera tion to, the following: 

(A) The need for the proposed dumping. 

(B) The effect of such dumping on human health 
and welfare, including economic, es the tic, and 
recreati onal values. 

(C) The effect of such dumping on fisheries 
resources , plankton, fish, shellfish, wildlife, shore 
lines and beaches. 

(D) The effect of such dumping on marine ecosy­
stems, particularly with respect to--

(i) the transfer, concentration, and 
dispersion of such material a nd its 
byproducts through biological, 
physical, and chemical processes, 

(ii) potential ch~nges in marine ecosy­
stem diversity, productivity, and 
stability, and 

(iii) species and community population 
dynamics. 

(E) The persistence and permanence of the effects 
of the dumping. 

(F) The effect of dumping particular volumes and 
concentrations of such materials. 

(G) Appropriate locations and methods of disposal 
or recycling, including land-based alterna tives and 
the probable impact of requiring use of such 
alterna te loca tions or methods upon 
considerations affecting the public interest. 

(H) The effect on alternate uses of oceans, such 
as scientific study, fishing, and other living 
resource exploitation, and nonliving resource ex­
ploitation. 
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(I) In designatin6 recommended sites, the Admin­
istrator shall utili7,c wherever feasible locations 
beyond the edge of the Continental Shelf. 

Id. § l412(a). The controlling language in this section is that, 11 in 

establishing or revisin;;tt criteria for evaluating permit 

applications, the Administrator 11shall consider, but not be limited 

in his consid12rution to, the followinG [nine factors] .11 33 U.S.C. 

§ 1412(a). This provision is mandatory: the Administrator 11shal1 11 
-

not 11 may 11 
- consider the enumerated factors. 

By its terms, sec:tio:-i 1412(a) appNtrs to impose upcn EPA a 

balancing requirement. The section proscribes, not all dumping, 

but rather only such dumping as unreasonably endangers the 

environment. The term 11 reasonable11 inherently connotes a 

weighing of o.11 the relevunt circumstances. By enumerating 

several facte>rs that inevitably conflict - such as the need for 

dumping and its effect upon the envil'onment - and requiring the 

Administrator to consider them, the Act forces EPA to balance 

the statutory factors. Cf. Industrial Union Department, AFL-CIO 

v. American Petroleum Institute, 100 S. Ct. 2844, 2877-78 (1980) 

(Powell, J., concurring in part); Appalachi1rn Power Co. v. Train, 

620 F.Zd 1040, 1046 (4th Cir. 1980); D.D. Bean &: Sons Co. v. 

Consumer Product Safety Commission, 57 4 f.2d 643, 649 (1st Cir. 

1978); Aqua Slide 1N1 Dive Corp. v. Consumer Procuct Safety 

Commission, 569 F.2d 831, 844 (5th Cir. 1978); Appalachian Power 

Co. v. Train, 545 F.2d 1351, 1364 (4th Cir. 1976). 
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!3. The Le6islntive History 

The debate over the Act's adoption strongly supports the 

two proposi tions sugi;est ed by the statutory language : (l) that the 

Act banned, not all ocean dumping, but only such dumping as on 

balance is unreasonably harmful; and (2) that EPA must establish 

criteria that lead the Agency to consider the statutory factors on 

a case-by-case basis. 

With respect to the first proposition, the S,:>nate Report 

explained: 

[A) s emphasized by various professional witnesses 
from the waste management field, all ocean 
dumping need not be banned outright. Ocean 
dumpi ng of selected types of wastes is permissible 
and may be quite desirable. . . . [As one 
consultan t stated:] "If we can recognize the 
ocean's ability to accept enormous volumes of 
waste, then the key decision is simplified. It 
becomes what type of wastes can we put into the 
sea safely and what must be disposed of 
elsewhere .... There is a need to recognize in the 
bill that ... the waste assimilative capacity of 
the sea is enormous." 

Senate Report No. 92-451, 92d Cong., 1st Sess. (1971), reprint1:d in 

[1972) U.S. Code Cong. & Ad. News 4234, 4239 [hereinafter cited 

as Hl7 2 Senate Report] . 

The legislative history reflects a recognition that some 

5 areas of the ocean are well-suited for waste disposal, and that 

in some cases no appropriate alternatives to ocean dumping would 

be available. 6 When Congress sought to ban certain types of 
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dumping absolutely, it did so expressly. 
7 

With respect to other 

types of material, Congress conditioned the ban on an overall 

evaluation of tile environmental consequences. As Representative 

Dingell (Chairman of the Subcommittee on Fisheries and Wildlife 

Conservation and a floor manager of the bill) stated: "Section 102 

provides general authority to the Environmental Protection 

Agency to issue permits ... where permit applicants show him 

that the environmental and economic impact of that dumping will 

not be unreasonably harmful." 117 Cong. Rec. 30,851-52 (1971) 

(emphasis added). Similarly, Representative Harrington had pro­

posed that the bill ban absolutely "dumping of any material which 

would damage the environment"; but he conceded that Congress 

preferred the less stringent standard of "unreasonably degrades. " 

117 Cong. Rec. 31,155 (1971). 

Key legislators viewed the bill as requiring a balancing of 

competing interests. Representative Garmatz, Chairman of the 

Committee on Merchant Marine and Fisheries, stated that the bill 

"attempts to guard against over-reaction to pollution problems by 

establishing a sensible and essential balance between the need to 

protect our environment and the need to promote industrial and 

economic development." 117 Cong. Rec. 30,856 (1971). Accord, id. 

at 36,045 (remarks of Rep. Downing). Representative Lennon, 

Chairman of the Subcommittee on Oceanography, after reviewing 

the statutory criteria in section 1412(a), concluded: "the result is 
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a rcnsonnble balance between the demonstrated needs to protect 

our marine environment, and the economic needs of our domestic 

e.nd foreign water commerce." 117 Cong. Rec. 30,8~7 (1971). 

The second proposition that emerges from the legislative 

history is tha t EPA must seek to achieve the requisite balance in 

establishing or revising the statutory criteria. The Agency itself 

explained in a section-by-section analysis of the legislation prior 

to adoption that: 

In establishing or rev1smg the criteri a , th 2 
Administrator is required to consider the likely 
impact of the proposed dumping along with alter­
native locations and methods of disposal, 
including those based on land, the probable im pact 
of using such alterna tives on considera t ions 
affecting the publ ic interest, and the probable 
impact of issuing or denying permits on such 
considerdti ons. 

197 2 Senate Report at 4256; 1972 House Report at 33. The manner 

in wh ich EPA phrased the factors that it would be "required to 

consider" indicates that these factors would be meaningfully 

incorporated into the criteria, not merely mentioned and then 

ignored. And the factors referred to by EPA could not meaning-

fully be applied in advance to ' all cases. The Interior 

Department's analysis of the legislation also reflected the Admin­

istration 's view that the bill required considera tion of these 

factors (when applicable) in the actual decision on permit applica­

tions, not merely in promulgating the regulations. 8 
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The final committee reports from both Houses of 

Congress also adopted this understanding of section 1412. The 

Senate Commerce Committee stated: 

In order to make the determination [as to whether 
the proposed dumping will unreasonabl y degrade 
the marine environment], the Administrator is 
required to establish and apply certain criteria for 
reviewing and evaluating permit ap;>ii cations .... 
The criteria as established or revised must take 
into account, but need not be limited to, the need 
for proposed dumping, the effect of such dumping 
on human health and welfare, ... and the effect 
of dumping on marine ecosystems (including 
marine plant life), as well as the persistence and 
permanence of the effects, the effect of 
particular volume and concentrations of 
materials, an evaluation of appropriate 
alternative locations and methods of disposal or 
recycling, the effect on other uses of the ocean, 
and the possible effects of denying- a requested 
permit. 

1972 Senate Report at 4246 (emphasis added). 

The House Committee on Merchant Marine and Fisheries 

similarly viewed the statutory factors as obligatory upon EPA: 

"In determining whether to approve a permit application, the 

Administrator would be required to consider (1) the impact of 

dumping on the marine environment ,and human welfare and (2) 

other possible locations and methods of disposal, including land­

based alternatives .... " 1972 House Report at 10. "The criteria as 

established or revised must take into account [the factors 

enumerated in section 1412(a)] .... " Id. at 18. 
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Statements of the bill's sponsors during the respective 

debates arc precisely in accord with the langunge of the 

committee reports. Senator Hollings, floor manager of the 

legislation in the Senate, stated: 

[W] ritten into the bill in section 102 are stringent 
criteria which the administrator must meet in 
reviewing permit applications. Pro[),2rly applied, 
these criteria will provide the Administrator with 
adequate information to minimize or eliminate 
any adverse impact that any given ocean dumping 
of materials mi~ht have. The Adm; ;1istr-u t~ ;· m <1::;t 
consider [the factors enumerated in section 
1412(a)] 

117 Cong. Rec. 43,068 (1971). In the House, Represenative Lennon 

(Chairman of the Subcommittee on Oceanography) presented a 

seri es of questions and answers to clarify the bill: 

Q. Is there a standard established under which 
permits are issued? 

A. Yes. The standards for reviewing and 
evaluating permit applications are based upon 
criteria to be established by the Administrator 
which will take into account the need for the 
proposed dumping, its effect upon the area in 
which it is to take place, including t he living 
resources and the marine ecosyst em, as well as 
the permanence of those effects and the volume 
and concentration of the particular proposed 
dumping. The criteria also cover appropriate 
locations for the dumping and available 
alternative methods of disposal, including the 
availability of land based alternatives. 

117 Cong. Rec. 31,155-56 (1971). 9 The remarks of other legislators 

were to the same effect. lO 
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EPA can point to nothi r:6 in the legisl a tive history that 

contradicts this universal understanding of section 1412(a). 

Congress gave the agency leewoy in enforcing section 1412; it did 

not foreclose EPA from considering additional factors, nor did it 

speci fy t r.e particul3.r balance tha t EPA must s trike in weighing 

these fac t ors or the procedure by which applications should be 

dec ided. But no legislator suggested that EP A could ignore the 

statuto::-y fac tors in evaluating individual permit applications. On 

the contrary, the Congress clearly intended thnt EPA ado[)': and 

apply criteria that would lead the Agency to consider all relevant 

statutory factors in evaluating each proposed dumping. 

EPA contests this construction. It contends that the Act 

requires the Agency to consider the statutory factors in 

formu lating or revising the criteria, but not in applying the 

criteria ir. S!_) ecific cases. In essenc e, EPA claims that it may 

adopt criteria that ignore the statu tory factors, so long as it 

considered those factors in adopting t he criteria. Of course, EPA 

need not build into its criteria consideration of factors th ~t t are 

unnecesss ry in particular cases. f3ut neither the statutory 

language nor the legislative history supports the view that EPA 

may use its authority to develop criteria in such a manner as to 

allow it to exclude any factor whose considera tion is necessary 

for rational decisionmaking. Nothing in Chief Judge J. Skelly 

Wright 's recent opinion in National Wildlife Federation v. Costle, 

G29 F.2d 118 (D.C. Cir. 1980), is inconsistent with this proposition.11 
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III. Validity of the Ocean-Dumpinr; Regul ations 

The overriding question is this litigation is whether EPA's 

ocean-dumping regulations, 40 C.F.R. Ch. 1, Subch. H (Pnrts 220-

230) (1979), are consistent with the governing statute. To address 

that question, the background of the regul.1tions ~nd the operation 

of the substantive ecological standards must first be examined. 

A. Background of the Regulations 

EP A1s construction of the 1972 Act has been ambivalent 

from the outset; in fact, the Agency 1s interpretation of the Act 

prior to 1978 was in many respects consistent with the City1s 

present position. Nevertheless, the Agency early adopted a series 

of questionable regulatory assumptions. In particular, EPA 

decided to work toward the absolute prohibition of all dumping of 

materials that could conceivably be detrimental to the ocean 

environment. The Agency presumed that dumµing of materials it 

deemed to be potentially harmful constituted a threat to the 

ocean environment - even if the dumping might not constitute 

unreasonable degradation under the Act. EPA issued only interim 

permits for such dumping, and those permits required the dumper 

to prepare and implement a plan for complete cessation of the 

dumping. 
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At the same time, EPA also used the interim permit to 

allow dumping that in particular cases could well have resulted in 

unreasonable degradation. In particular, the Agency granted 

interim permits to municipalities on a showing tha t they had 

attempted in good faith to obtain funding to end their reliance 

upon ocean disposal. This exemption from EPA's normal rules was 

often granted to a municipal dumper irrespective of the damage 

that its particular dumping might cause and without a thorough 

inquiry into the factors that the Act l'equired the Ag-eney to 

consider. An examination of the regulatory history shows how 

both these questionable practices developed. 

EPA began enforcing the Act by relying, temporarily, 

upon 11 tlle factors set forth in section 102(a)" until criteria based 

upon those factors could be formulated. 38 Fed. Reg. 8727 (1973), § 

222.1. As soon as the Agency was able to formulate criteria, however, 

it signalled its intention to refuse to issue regular permits for the 

dumping of any material potentially detrimental to the ocean environ­

ment. In its "Interim Criteria," issued on l\1ay 9, 1973, EPA announced 

that it would not issue permits for materials that Congress had 

prohibited from being dumped, and that (subject to exceptions) it would 

not approve the dumping of more than "trace" concentrations of a 

number of substances, including mercury and cadmium. 38 fed. Reg. 

12,872-73 (1973), § 227.22. Special permits could be issued to dump 

these "prohibited" materials, but only in quantities that were 

demonstrably harmless to the marine environment. Id. § 227 .22(e). The 
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dumping of other potentially harmful materials wns to be "strictly 

regulated," id§ 227.30, and these materials, too, could only be dumped 

in harmless quantities, id. § 227 .31. 

The interim criteria were thus based solely upon the nature of 

the material proposed to be dumped; the initial set of regulat ions 

ignored the factors upon which the Act required the criteria to be 

based. Consequently, the re6ulations enabled EPA to deny specie.! 

permits in situations in which, on balance, the propo3ed d:.!mping would 

not unreasonably degrade the ocean environment. 

Yet EPA established exceptions to these provisions that made 

less significant its failure to balance the statutory factors. 12 The 

effect of these exceptions was to enable some applicants who in effect 

passed the statutory test for reasonable dumping to obtain permission 

to dump even prohibited mater·ials - but only en an interim basis, and 

only in exchange for a commitment to reduce or eliminate s11ch 

dumping. The exceptions enabled applicants, such as New York City, to 

continue to dump legally with no absolute deadline and thereby 

mitigated the need for such applicants to challenge EPA's regulatory 

scheme. 

On October 2, 1973, EPA issued "Final Regulations and Criteria 

on Ocean Dumping." Once again, the_ Agency manifested a determina­

tion to terminate all dumping of any materials that could conceivably 

be harmful to the ocean environment, irrespective of whether a 
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particular applicant could demonstrate that its dumping would not 

unreasonably degrade the ocean environment if judged by the statutory 

factors. 11Gencral permits," with no expiration date, were available for 

dumping that was demonstrably harmless. 38 Fed. Reg. 28,613 (1973), 

§ 220.3(a). Any dumping not covered by a general permit had to be 

authorized by nspecial permit", which would have a fixed expiration 

date and a duration of up to three years. But special permits c:ould not 

be "granted for any material which does not meet the criteria of §§ 

2Z7 .22 and 227.31," provisions that carried over from the interim 

criteria EPA's decision to prohibit or strictly regulate a long list of 

substances deemed potentially hazardous. Unless the dumping of these 

listed substances posed no danger to the environment, they could be 

disposed of in the ocean only pursuant to an "interim permit." As in the 

proposed regulations, the conditions under which an interim permit 

could be obtained involved a case-by-case balancing of the "factors" 

spelled out in the Act. The applicant for an interim permit would have 

to engage in an environmental assessment of the proposed dumping, 

including u thorough review of the "actual need" io:.- the dumpiric; and 

the "possible alternatives." The Agcn'cy's decision would essentially be 

based upon consideration of the factors specified by Congress as the 

proper bases for EPA's criteria.13 
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Although the regulations appeared to require applicants, even 

for interim permits, to demonstrate that their propo::;ed dumping would 

not unree.sonably de[rrade the ocean environ men t, EPA developed 

exceptions bl.!sed upon Jess stringent standards. Munieipo.litie:; that 

sought to dump sludge containing excessive amounts of proscribed 

materials were granted interim permits on a showing that they had 

attempted in good faith to implement a plan to end the dumping 

entirely - for example, by attempting to raise the necessary fonds for 

an alternative disposal system. This practice resuited in EPA's allowing 

some dumping that violated the Act, for the Act provided that an 

applicant's good faith efforts could at most be one factor among many -

- not the sole factor -- that the Agency must balance in establishing the 

criteria . Furthermore, EPA set no absolute deadline on dumpini by such 

municip~lities pursuant to interim permits; unrei:>sonably degrading 

activity could therefore continue indefinitely. Many municipalities 

apparently re-2eived interim permits on the basis of this exception. 
14 

These regulations remained in effect until 1976. On June 18, 

1976, EPA issued a If Proposed Revision of Regulations and Criteria" for 

ocean dumping. In it, the Agency proposed some major changes that 

remain at the heart of the regulatory structure. EPA's fundamental 

purpose remained the same: "to eliminate ocean dumping of unaccept­

able materials as rapidly as possible," 41 Fed. Reg. 26,644 (197G), not 
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merely to elirninate dumpin6 found to dC(;ro.de the ocean unren~;onubly. 

The Agency stated that interim permits "huve been an effective to.ol 

into [sic) prodding ocean du,:1pers into more acceptable alternatives." 

Id. at 2G,646. 1t proposed to stop issuin(:'.° such permits by April 23, 

1978. Yet the proposed regulations excepted municipal sludge dumpin;s 

from that den dline in cases in which "the applicant has exercised his 

best efforts to comply with all requirements of a special permit .... " 

Id. § 220.3(d)(l). To be eligible for a special permit, an applicant was 

stiii r~quired to demonstrnte that the materials thc.!. t it prq.1csed to 

discharge posed no substantial chance of harming the marine environ­

ment. But the process for making this demonstration was changed, and 

these changes have been carried forward to the regulations presently in 

force. 

The newly proposed criteria for evaluating permit applications 

contain seven subparts, desi(;nated A through G. Subpart A states the 

general rule to govern all applications and turns strictly upon the 

material proposed to be dumped. The pivotal portion is Subpart B, 

which contains the "environmental impact criterL::.a To c-Jtuin a special 

permit, the applicant must prove that the material to be dumped 

satisfies the impact criteria; if it does, then the applicant must also 

demonstrate that the dumping meets the requirements of Subpart C 

(need to dump e.nd lack of alternatives), Subpart D (no unacceptable 

adverse effects on esthetic, recreational, or economic values), and 

Subpart E (no unacceptable adverse effects on otl1er values). Sludge 
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that satisfies the impact criteria of Subpart D, but foils to sa tisfy some 

other criterion, muy be dumped pursuant to an interim permit, if the· 

applicant mak es a strnng showing of need. Id. § 227 .2. 

Of particular significance to this liti6a tion are -the rules 

governin6 sludge that does not sati s fy the imp1:1.ct cl'iter ia of Subpart B. 

EPA will deny a special-permit application for the dumping of such 

sludge irrespective of the applicant's capacity to sa t isfy the criteria set 

forth in Subparts C through E. Such sludge may be dum pc:rJ o:-ily 

pursuant to an interim permit. As in the prior regula tions, the interim 

permit is available only upon a strong showing that the dumping 

satisfies the criteria governing need, alternatives, and effect on other 

values. No matter how strong an applicant's case for dumping- a given 

substance, if the material violates - even marginally - the impact 

criteria, then it can be dumped or1ly pursu&nt to a temporary and 

discretionary license -- a license that will not be issued unless the 

applicant adopts a plan either to cease dumping t he material involved 

or to bring the dumping into complia nce with the impact critct'ir . 

EPA's approach in its final rcculations to ascertaining environ­

mental impact became more sophistica ted than its prior approach, but 

it remained extremely conservative, particularly with respect to sludge. 

EPA's original approach under the Act was to base a finding of 

unacceptable environmental impnct upon the presence of certain 
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amounts of specific constituents; among the proscribed constituents 

were several heavy metals, including mercury and cadmium. By 197~, 

the Agency had concluded that the "criteria should be based, wherever 

possible, on impacts of dumped materials on marine ecosystems, and 

that these impacts could be measured best by bioassays rather than by 

relying on determination of total amounts of specific constituents 

present in a waste." The Agency therefore revised its criteria to define 

trace contaminants as "amounts and forms" of a constituent that "will 

cause no significant undesirable effects through either toxicity or 

bioaccummulation.'' As the proper test of whether a particular waste 

would cause undesirable effects, the Agency decided to rely upon "the 

direct determination of the impact of these constituents present in a 

waste en the marine ecosystem, as measured by bioassay techniques." 

42 Fed. Reg. 2466 (197 6). Bioassay techniques, EPA explained, would 

enable the Agency to ascertain the impact of materials on the marine 

environm en t more reliably than its practice of inf erring damage from 

the mere presence of certain quantities of "strictly regulated" 

materials. 15 

In the final regulations of December 1976, EPA implemented 

this new approach in principle. Several materials, including mercury 

and cadmium, were deemed "constituents prohibited as other than trace 

contaminants." Id. § 227.6(a)(3).16 Whether an unacceptable effect had 

been caused. by such a constituent 11shall be determined by application 
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of results of bi oa~says of liquid, suspended particulate, nnd solid phases 

of wastes according to procedures acceptable to EPA .... " Id. § 

227 .6(c). The Agency est&blished stringent conditions of environmental 

acccpto.bility fo, the liqu id, susp0.nded-pBrticulate, and solid phases of 

substailces propuscd to be dumped. 17 Tlle high dc6ree of protection 

afforded by these criteria is reflected by the requirement that, when no 

criteria are available for a given constituent, the limiting permissible 

concentration (!!LPC") in the liquid phase is that concent ration wh ich, 

after "initiP.l mixing," will not exceed a to;{ieity tlwe:shold c:cl'ined as 

0.01 (1 9.'.i ) of a coneentration shown to be acutely toxic to "appropriately 

sensi tive marine or;;anisms in a bioassay ... . " Id. § 227.27(a)(l), (2).18 

Th2 Final Regulations establish similarly conservative standards for the 

susrcnded-pc.rti ,~!..:~:1te and soli d phuses of wn.stes.19 Since bioassay tests 

are currently w1<1v.'1i lable for nny but the liquid phase, ho,v ever, id. at 

2467, EPA has continued to rely upon numerical limitations on t he 

discharge of strictly regulated constituents in the suspended-particul r,te 

or solid phases. 
20 

The revised regL:lntic,ns proposed in June 1976 c.:; tabiis hcci r..n 

April 23, 197 8 termination date for industrial dumping. EPA propose d 

not to impose such a deadline, however, "for the dumping of wastes 

from sewage treatm ent works of municipalities presently under interim 

permits when the applicant lws made a showing of good faith effort to 

comply with the requirements of a special permit. . . ." 41 Fed. Reg. 

2G,G44 (197G). Such dumpers did not even h~ve to proposro a schedule for 
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termination of dumping by u particular date. The exception for these 

dumpers was based entirely on their publi<.: status, not on the overa.Jl 

impact of their dumping on the marine environment. EPA subsequently 

ackno wledssd that, with respect to municipl dumpers, it had allowed 

financi3.l considerations to overcome environmental considerations. 

The proposed regu lations au thoriz8d issuance of 
interim permits for sewn~e treatment works on a 
show ing that the dum per had exercised best 
efforts to comply with the requi1·ements of a 
special permit. They did not require the dumper 
to have an imr,lementation schedule edequatc to 
permit compli .'.rnce or phu:::ing out by a specific 
dste. No deadline was imposed on municipal 
dumpers because of their often complicated 
dependence on public agency funding sources. 

42 Fed. Reg. 2463 (1976). 

Some of the public comments on the prorosed regulations 

opposed such lenient treatment of municipal dumpers. In 

particular, four members of the House Subcomm i ttee on Fisheries 

and Wildlife Conservation and the Environm ent (Representatives 

Leggett, Breaux, Forsythe, and Mosher) criticized EPA for 

continuing nto allow a substantial volume of dangerous, tc:-~ie 

materials to be dumped under 1interii11 permit' arrangements''; the 

Congressmen contended "that such 'interim permits' should be 

summarily phased out without continued exceptions." Id. at 2464 

(quotinf; letter). 
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The Agency defended its use of interim permits. 

Essentially, EPA reasoned that the impact criteria of Subpart B 

were so stringent that interim permits were necesssry to provide 

flexibility. To establish the impact criteria, EPA had estimated 

"those levels of pollutants which may be expected to cause 

environmental harm" and then applied a safety factor to those 

levels. Absent interim permits, EPA would be forced to surrender 

the "conservative limits on special permits" and to adopt "lenient 

definitions of trace contaminants or special per:nit criteria." 

EPA contended that, given the extremely stringent impact 

criteria, issuance of interim permits would not result in unreason­

able de0ra.dation: 

Interim permits are not illegal under the Act, 
since they do not authorize dumping which would 
"unreasonably" degrade or endanget· the marine 
environment. The Act lists need for ocean 
dumping as one factor to be considered in issuing 
permits. The "need factor" has outweighed other 
considerations due to the lack of alternative 
methods of disposal and technology necessary to 
meet environmental criteria. . . . [I] n no event 
does this section authorize dumpin[; of materials 
that Hre absolutely barred by the Act or the 
Convention, or authorize dumping above trace 
contaminant levels of materials proscribed. 

Id. at 2462-64. 

Despite its defense of interim permits, EPA adopted final 

regulations on December 30, 1976 that required all dumping that 

violated the impact criteria to end by December 31, 1981. EPA 
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imposed the deadline on municipal dumpers in response to 

criticism of the rroposed regulations. "Technology exists to 

permit municipalities to meet this deadline, and all interim 

permits currently held by municip&lities provide for compliEnce or 

phasing- out by the end of HJ81." Id. at 24G3. The Agency's 

sU1tements made clear that the sole factor that it had weighed in 

imposing the absolute deadline was technological feasibility, and 

that it interpreted the Act to require cessat :on of all potentially 

harrnfl..'.l dumping irrespective of its rensonablcne::-s under the 

circumstances: 

Id. 

The deadlines contained in this section are based 
on cul'rcnt projections of technologieal feasibility, 
and it is reasonable to expect dumrers to meet 
tll..:,m. The primary purpose of the Act is to 
protPet the marine environment, and dumping in 
violation of environmental criteria [i.e., 
Subchi>pter· B] cannot be allowed to continue 
incisfinitcly. The EPA tl12rcfol'c will not retain 
discretion to issue interim permits to applicants 
who do not meet the requirements of this section. 

The buckground of the ocean-dumping- regulations thus 

demonstrates two contradictory stra,nds in EPA's enforcement of 

the Ac:t. On the one hand, the Agency was excessively lenient in 

tolernt in6 municipal sludge dumping: the key factor in obtaining 

an interim permit was the dumper's good faith in attempting to 

obta in funding for an alternative sludge-disposal program. EPA 

was responsive to municipalities' fiscal pleas without fully ascer­

taining the need for, or impact of, their dumping-. On the other 
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hand, EP A adortcd extr c rnely strin6cn t im pnct cl'itcrin and made 

them the disposi tive factor in determining- whc:ther particular 

dumpin6 was unreasonable - irrespective of the need for ocean 

dumping or the consequences of alternative dis[)osal. Only the 

availab ility of interim permits mitlguted this rigidi:y in the 

impact criteria. In effect, EPA was both too l enient and too 

harsh - and in neither respect did it consi der the panoply of 

factors specified by the Act. 

B. Defects of the Regul~ti0ns 

EPA contends that its imposition of a 1981 deadline on 

municipal sludge dumping is reasonable and consis tent with the 

1972 Act. EPA's position is essentially as follows. The Act 

authorized the Agency to adopt crit 12r i2. for n.:l ing on perm its, but 

did not require EPA to consider all the statutory factors in 

passing upon every permit application. The policy of focusing 

init ially upon the environmental impact of proposed dumping is 

reasonable and consistent with the Act's protective purpose~ and 

the decision to prohibit all dumring of potent iully bnr,t·dcus 

substances in sewage sludge after 19 81 is within EPA's discretion. 

The statutory deadline as applied to New York City is reasonable 

because EPA has found that the first phase of the plan for land­

based disrosal is technologicall y feasible, and because the City 

has not established that composting pursuant to the first phase 

would create unacceptable environmental risks. 
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Several of EPA's contentions as to its authority are 

correct. The Act dclcga ted broad discretion to the A[:;cncy, and 

its determinations - of policy, of law, and of fact - are all 

entitled to deference. Thus, EPA may lawfully adopt criteria, 

instec.d of relying directly upon the factors descdbed in the Act, 

and the criteria may permit EPA reasonably to treat some factors 

as inapplicable in specified situations. Sec National 'i\' ildlife 

Federation v. Costle, supra, 629 F.2d at 131-32. Nothing in the 

Act requires thn t EPA engage in a cornprehrnsive balancing o[ the 

factors in deciding every permit application. The notion that 

some applications may be denied solely because of the projected 

environme;-ital im[.Jact of substances to be dumped might be 

justif ieci in light of the Act's purposes. Even the decision to 

pressure municipalities to end dumping of materials that are only 

potentially hazardous might be appropriate. 

These principles fail, however, to authorize EPA's regula­

tory approach in its entirety. Nor do they provide an adequate 

basis for the findingt-; rnd conclusions undcrlyi :1g EP A1s refuse.I to 
I 

consider ti1e City's application for an extension. The deference 

accorded an administrative agency is not limitless: the agency 

may not act arbitrnrily or capriciously in ligllt of the statutory 

purpose. See, e.g., Citizens to Preserve Ovcl'ton Park , Inc. v. 

Volpe, 401 U.S. 402, 41G (1971); Starr v. FAA, 589 F.2d 307,311 (7th 

Cir. 1978); Ethyl Corp. v. EPA, 541 F.2d 1, 34-3G (D.C. Cir.) (en 

bane), cert. denied, 42G U.S. 941 (1976). Moreover, the agency is 
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entitl ed to less ddcrcncc when it has <.:hunccd its positi on witl1out 

adequate cxplurw.tion. See, c.6., Locn l 777, Dcm ocr:, tic Union 

Orgnn:zin::; Cornr:1ittee v. NLH13, 60~ F.2 d 8G2, 871-72 (D.C. Cir. 

197 8) ; i\Jukaourn v. United Sl ates Dep0rt 1T,en t of Lohor , 458 F. 

Supp. 164, 168 (S.D.N .Y. 1878). 

Even if accurate, the proposition that section 1412 of the 

Act merely obliga t es EPA to consider the statutory factors in 

form:.:l ating criteria does not free the Ag-ency to disregard any 

factor cn ~irely. EPA could in pl'inciple c.d c: pt ('i' i t eria Uw t r c-qu! :-•-3 

denial of a permit solely because of an anticipated advers e 

environmental impact. The Aiency's position -- and the apparent 

rat ionule behind Subpart B is that an absolute prohibition is 

permissible under the Act, at least with respect to St!bstances 

shown to be harmful in tile amounts propos:cd for dumping. Yet 

Cong,'ess expressly addt·essccJ whether cer tnin sulJstances are so 

dangerous to the ocean environment that their dumping- should be 

absolutely prohil) i ted: the Act did absolutely proscribe dumping of 

severnl particular substances. i\11 other n1ateri 9.l s, by ,.:oi;tra5t -

including mercury and heavy metals - were left to be "strictly 

regulated." When Congress has intended to preclude consideration 

of cost or con fl icting policies, thus elevating environmental 

impact to dispos itive status, it has done so explicitly. See, e.g., 

EPA v. National Cl'llshcd Stone Association, 101 S. Ct. 295 (1980); 
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TVA v. Hill, 437 U.S. 153 (1 973) . lkrc, witil l il~ cxccptirJn o[ a 

few srcci fic materi:rls, Ccn;;rcs::; ho,; none t hr:: op;,'.:.>..; ite. Both the 

mt!s t b[:lc.:r.i'.'2 th2 r e1c: ,1c1nt st &i.utor y fact0rs in eva!1.:ating pcrT1i t 

11ppk:ci ti ons. 

Even asst.:rni1:z that EP A could l a1'.' f ully proi1ibit t he 

du mpi ng of certai~1 mat erials without f urtl1ce inquiry or balancint;, 

it couid d0 so only if the st.,bst.:i.nces v:ere so potentially d'.1 mc:6i ng 

of the cost, difficulty, o::- dan;;erousne$S of alt1:rnntive r emedies. 

This stan dard could be incorporated into the crit eria, moreo·.1 0::-, 

rE:la i. :n~ to al l the rc!e-.·a.nt statutoi'Y foctors . T1iJ t is, to co;,,pl y 

wi i:ll the /,ct 1 the st ando. rct would have to !Je bas<:d upon fi n::Jir,~s 

!ind rco.scning that justifi ed the conclusions reo.e: h-~: d; an infc:-rrw d 

balanc ins process must h1ve occurred at l eas t in EPA's formula-

tion of the criteria, if the Agency is to be allowed to disr;e:ns e 

• t ' en .t:: ria. 

EP Ns final reguldions m·e deficient in sc vernl respec ts. 

It is sufficien t here t o discuss three fundan~ental defects. EPA 

has acted unreasonnbly and without subst antial evidence (l) in 

establishing Subpart D's conclusive p:-csumption of urwcceptnble 

harm, both in gcncrn.l and in rclntion to the C ity 's sludge; (2) in 
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c.ssuming that teclmolo;Jicall y pructicablc: ultr:rnutivc ~ to the 

ocean dumping of sludge exist in all co.scs ; Ern,j (3) in for-cine- the 

City to proceed with the interim steps of a l uri d-cased alt~:rna tivc 

without cv3Ju;:iting -- and finding Hccc:ptnble ur,d-2r the cir·curn­

stancc:; - the actu;_;.J and rolenti ;-d envir-o:1rr. e:1tal c::f fects of l [.(nd 

disp0sal. 

The Act undoubtedly conV~mplates t hu. t, as the potential 

dan;;crourness c.,f particular mn.t2:·ials incrense:;, the bi::s,ien of 

justifying dumping of those materials will increase 

correspondingly. The undcrlyin::; npproach of Subpart B is to 

detcr ;n i ne in advance that the poten tial adverse effe,..!t~ of so rr,e 

propo!:''2d c.iumpirigs are so sut)stantial as to be beyond justiLco.Uon. 

The 1\ drr.i nistra tor underscored the extrem e no ture of EPA 's 

approach in his evaluation of Philadelphia's permit appli ca tion. 

He explainsd that the decision to force Philadelphia to term inate 

ocean dumping by 1981 

is based Pot so mu,::h on si c; r,ificunt ::•;id~:i :ce of 
actual h&rrn at ti1'.; site but on the gene,ul c:oncern 
of the scic,1tific communit y ove:· continued 
addition of heavy metals an-:l other pollutants to 
the ocean. . .. It is obvious tho.t even ns:,urning no 
harm has occurred nt this point in t i me- , the City 
h&s not shown that its conti nued dumpir.:; will not 
contribute to n general dc'terioration 01' 1 he ocean 
or that such deteriorntion will not eventually 
cause adverse effects. 

In the i\'ia tter of the Interim Oce;:,n Disposal Pel'mit No. PA-010 

Granted to the City of Philadelphia 2, 4 (EPA Sep. 25, 1975) 

[hereinnfter cited ns Philadclphin Decision]. 
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However defensible this nppro:-i.r~h may be in theory, its 

P-pplication by EPA in its final rec-ulatiom; is unreDsonnbly conser­

vative, in thJ t tlle regulations preclude balnncing upon 11 minimal 

show inr; of pot,-;ntiul d:.inger. This ddkicncy is patent in EP A's 

&[):_:)l icati on of Subpnrt n to New Ycrk Cit;-, 's sludze. The available 

information indicates that the City's sludge is, unde1· EPA's own 

stai1dards, at worst only marginall y unacceptable and is unlikely 

to have subst an tial adverse effects, particularly at the dump site 

designated by EPA. A conclusive presumption of ur:accept r-,b l c 

damage under these circumstances negates the Act's requir·emcnt 

ths.t the Agency prevent only unret1sonc.blc degradation. 

The City's sludge has been found unaeceptable because of 

concentrations of mercury and other heavy metals ir. excess of 

t ho:e specified in Subpart B. EPA hus reeogni.zed that these 

mrterials occur naturally in the ocean and that 3. total ban on 

thei r disposal is unwarranted. The City 's sludge complies with the 

test estr.b}i:;hcd by EPA for the liquid phase, with l'espect to 

which bior.s:.:;2y techniques are available fo!" e\'.'.lluo.tiri;; actu11l 

impact upon the ocean environmeni.. But the sludge fails to 

comply with the standnrds estnblished by EPA to evaluate 

materi als ir. the suspended-particulate phase, with respect to 

whieh EP /\ has as yet been unable to develop acceptable bioassDy 

techniques. EPA has no bioassay evidence to indicate that the 

mat erials in the City's sludge are in fact deleterious to any form 

of marine life in the amounts actually discharged. The sole basis 

for 2PA1s finding of harm, therefore, is its designntior:i of amounts 
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of the heavy rnct111'.i that t he J\ccncy htJ~: presumed to be 
-

21 hnrrnful ; and even tl1is Jcsi~; n,11i c; il is interim and Ir is been 

substnnfr1lly mo(i ificd nt len:; t once to doui) !c the nrnounts of 

mercury cjecmed potentially ucc~[)tublc. 

upon am bie11t levels 01 such su~)s to.nces in pu,·c oce£J.n waters, 

where rn o:;t me t uls exist in a r.s.r.gr of co11c2nt ,.:1 t i ons. EP A hRs 

reccgn i,.:f:'d tha t thi s u;:i~ronC'h is e:,..~rc1nC:'ly co:-: serva tivc. In fact, 

only to establish conccn trutions t hut hrve no ndverse effects. 

Increasi n6 tl 1c permi.•;siblc concentrn tions of such metals pr .::su m-

nbly incrEJ:. ses the likel ir:ood lhcit they vJill h:i.ve some adverse 

effec t; licit ti 1s point ut which any &(ivcrse eff ec- t n.c tually occurs 

cannot be deri'.·cd froi:! such dnta, as EP i\ it.self has recogn ized in 

its prc fercnc:e for b;o2s,c.y results. Tbe a"1b1cnt coneentro.tiur.s 

of all t hese met2ls i ::; so minute U1c: t very subst:.:ntial increases 

muy be well within the ccean1s absC'rptive C[lpJ.ci t y. 

This critique should not be interpreted as requir i ng EPA 

t h:3. t it determines is adverse. Little is known abou t the lon~­

range eff c: cts of subst c1nces capable of harmint; ocean life -

especially subs tanc:~s thRt bi oaccu rnulnte in livi11g organisms. 

EPA must be permitted to insist upon mnrgins of safet y in 

regulat ing the dumping of dnn~crnu:; subsl~1 1cc~~, as it has 

attempt ed to do in estuDlishing limits based uron ambient levels. 

But the use of safety margins must n0t be so extreme as to 

violate EP A1s obligation to consicicr the other foe tors required by 

the Act. 
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Th0. Agency al so rcqui rc:s thut mutc,i ;il pror,O:, 1..:d fur 

dumri,1;:; contain none of the dung1.:rous he,,vy rnc0 t:1ls in concen­

t ro t ic,.:·1s thut exceed l':C of a conC' f: ntr-o.ti')n foun-:J to cause the 

de·.:th of 50 ·/., of ~o ,r c· nppropriatrly ~-cn;;itivc r::arinc orgnnism 

a tte , SG hours of exp0::I1re. Bc~uu se of t he l.',~k of bions:-;:1y 

evidcnee, L PA hns not been able to determine ,,_,1,~ u1er the Cit:ts 

slud;c 1.·iolatcs this t; l::;nderd. Nevertheless, as i:he stundard hos hce n 

invo':cd L,y the City to j~, stify its position, it is apprn~riate to noi:e 

t h&t it ineurp,):·atcs rm extremely cor.se,..Vi:!tive ~::: f2~y fa.etc,· &nd 

rests upon r. number of artificial assumptions. The concent rat ion 

tested is thRt found in the water column in the imm ediate &rea of 

the durr.pin6 after only fcur hours of mi::ing;in reality, sludge can 

he du ,nr,C' ci s1·A dually over a substan ti al area, And mi:-;in~ continl!es 

indefinit el :/ . Furthcrrnor?, the LPC's by defini tion provide saf2ty 

kvels of enormous maE;nitude; EPA does not contest 

Com rn i~,s iom:r McArdle!s assertion that 11 the LPC 's include a 

'safety factor' of mc.ny thousand-fold". McArdle Affidavit ,r 16, 

at 11. Some of the ~vailable evidence on the act1;'.::J effrct:::. of the 

City's slud;e, moreover, tends to undermine the Agency's 

prcsum ;J tions. A prelirninm·y assessment of recently collected 

cl.'.lta, prepu r ed in ivlny 198 0 by the City's consultant, conclud':'d 

" that, on the avera6c, sludge dumping activit ies would generally 

r.ot have beer: expected to exceed appli~able LPCs except during 
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some strut ifi <~ d summer c0.1clitions. 11 Ecologieal Anr1lysts, Inc., A 

Prclirnin an Assc: s.smcnt of Environrn cr.L' l Cow,irJu :-ttions [ or th e 

Dumrir.<; Cn-,-E1i()ns 11 r. d I1 1·u,r:-'.,2d L:ind-T3'Jsc: ~~ ,\1tern:,_t i -. e:: at 3- 2 
--- ·-------- -

(1£<,0). The r: ~:)ort found tint "ciissolve:ci rncrcu:-y and cad 1niu ii1 

concentr r.ticns in the water colu.nn are far below marine 

cr i ter i2. ." :Cven considering· the total cadm ium and il!e,cury level::: 

present at the duinpsite, the dnta indico.tc th ::i.t con~entraticns a:·c 

belc·.: mr:;i;,e; cr iteria (\•.c itli the poss ible cxceµtio n of mercury 

during strntified summer conditions in 1977, when the available 

water co] urT') n was mG.rkcdl y reducC:'d) . Id. at J-5. Tilus, the City 

rn::..y well be «bj2 su iJstnntidiy to meet m1:ny of EPA's extremely 

conserva ti vc ~-Lrndards. 

A fu:·Uicr, critical c'2fect in LPA's evaluation of the City's 

dumping is EP A 's failure to consider the ae:tunl c::wirnnment in 

wh ich the slud;e is being dumped. Sevel' J.l analysts have found 

thut continued dumping by the City will h.'1\'e no siv,nificant 

ad·;erse effect on tile Bight. The existing cont s.rn 1nation uf th2 

Bight appears to be less ser ious t han was thou:;llt bdo:·e rec8nt 

studies. Nevertheless, the presence of heavy metals is 

sufficiently greo.t that continued dm;1ping of the City's sludge 

would lmve no significant incrementul eff cc t ; conversely, 

cessation oi the City's dumping of these metals would cause no 
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discernible irnprovernent in t he oce:;n cnvirJnment at o :• neut· the 

durrq_J:;ite. The City's slu <J.::r,c eontributc'., c: r•l~' D small pcrt ion of 

the contnmirwnh t ha t nov.r r u 1ch, :inc: t h:·~ will for ii1Dr:y years 

of the heavy metal:; tha.t contam imitc the L'.:;ht. /i.l thot:Jll thc::; e 

ch;:;.rnc:teristics of t he Dight C:".) not prccl1..:,J rc• EPA from sc8king t o 

prevent the dumping of additional hrnvy metals, they do 

con:,titutc a factc1· that t ile Act rcquir_::- L;!:.. t0 ~0n:;idc.:,·. Ql.i;'ce, 

simply, EPA cc.nnrJt dete:-mine wi 1ether d:11--;-ipir:s v:ill be unreason­

able withot.:t at lenst so, r.c considcrnti c,n 0f t hE. slud;,t~·s actu~l 

effects at t :1c ci:Jmµsi t e. 

EP A's ()2st actions with 1·csp.,:,ct t o lc,c":.1 ti on of t~ew York 

City's du,q1.site u;:d2r :.;cv:·2 t h:· U!li':;a:.:o~,;blen2::s of it~ current 

refus::l to ta l<e tl1e Bight's characteristics into account. After 

investigating fe:.1.rs that sluctg-c dumi:) :1 ::3" rn t he Bi;sht wus 

responsible for eon tami nation of local bce.c hes, EP c\ conclucl~:d 

he1Jltl1 or to water qunlity along the Lorw Jslund or New Jersey 

bcnches.11 EP ,\ found that nu1e quality of t h exi!?.t ir,g- :;itc and its 

surrnunLiing arc-.1 cou ld not be c:xp("cted to improve sig·nificnntly, 

even i f sludge dumping wer· e termi11atcd, because the bottom is 

severly contnminated and pollutants f l'()rn other so~rccs will 
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ccmtinuc to flow into the Di ci; !it 11Dex.tt AffirLvit of J. Kevin Healy 

(Gcnc!·2.l Counsel, N0.w York City D8purtrn cnt of Environrnent2.l 

Pr0tcctir_1,,), Exltibi: D, at 5 (quot ing EP A's Envir ,Jnm cr: tnl lrnpec t 

Y( ,r' r,:,,1·1~) T~1::, ~r, (•c· -' 01 LlSl
0

0"'S arc conr 1" ··• .:,,,t \"it\· tl' 0 f1" "ri1"r. ,7 '"" of .,;. : ,1;~Q L • I t::~i_. _ 11 \,.,J. . . ••~ ,:J .:, l1..,.. , ,.._ , , Jl 1"', ,,~ • . 0 .:, 

"th(; i1r.;;o.cts of C'Jmp:ng of the wc.stes app c&r to be locaUzcd o.nd 

tern porJ , y in th e Gi:;ht and . . [it appe e.r-s] that wate, quality 

within hours of dumping events." Id. Exhibit D, at 4 (quoting 

NOA/'. , Report to Cor,g-ress on Oce:::n Durr pi:16 Resc:i.rch, Jr•nuary 

The se\•J:1g-e slu:\:rc dumpsite :::hould not 
be reloc8.ted. The r espcr:,;iblc pi..iblic 
hco.lth agenciu; still hav0. r:o evidence 
that the exist in.:'.; dumpsi t e poses a thre 2t t 
to the health m:d well-'.)(•in[ of people 
using the beaches. Th ere is also no 
evidence of massive mi;;rn tion of 
du mped se wn.re sludge t ow:1rd tb8 
bPu eLcs of Lons I.sland c,· J'iew .Jer~ey. 
Additionally, movin~ tile du:n ps ite would 
not result in any signi f ie:rn t ovcrn ll 
irn prnvcm ent of the water qu a. iity of the 
Biillt o.rex bcenuse the effects of the 
du mped sew age siudge c, re mo.skcd by the 
larger mass-emi~s ion rates of pollutants 
from shorelin2 outfalls, rivers, and em­
buymcnts. 

42 Fed. Reg. 23,164 (JS77) (quoti:·:r: NOAA report). EPA accepted 

NOAA's r e<?ommcndntion and refused to require the City to dump 
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sludge ut n particu1L:r- site tlmt v;!.is rn ucll f c; rthcr off-shori; , had 

much d<:::cper waters, und had ",,e:i thcr sit~n i fic ,_:nt cornmo.rcial 

bcnt hic biological r,2sources (sh:11-fish) nor kno wn potential 

min cr.:11 rr;se;urecs (oil r..nd go.:,, sand and ~r·u ·: 1-:l). " 43 F•.::d . n.~3. 

56, 0Sl- 6'"!. (1S78). EPA ruled that t h2 alten1at:·,, e site could b~ u::ed 

"only upon a fin diri[; by EPA that the e:dsti,;g si te co.nnot sdcly 

accomod.::'i:s any mo:- e sewa[;e slud:;c without cndangerin;-; rublic 

health or degr,"lding coastal water qu~lity." 44 Fed. Reg. 29,052-

53 (1979). 

EPA1s decision to retain the N cw York Bight as the area 1s 

slud~;e dtun[)site is si :;nificant in t wo respects. First, the decision 

was bo.sed upon evid2nce and fi nd;;; _;s 2.s to the adverse irr. pact of 

slud;;e durn[)ing th c. t strongly i11,jicc1te r8laUvely benign con2e­

quenc2s and that establish that termination c,f sud1 du r1 ;iin;;· will 

cause no significant improvement. These findings nre o.t odds 

with those th~t implicitly underlie EP A's us2 of the SuL.1p2rt B 

criter·i e. to presume significant adverse effects. Althou~h the 

Agency might be nbl·2 to justify treating- thrc: results cf its 

presump~ions as conclusive -- in the face of contrary evidence 8.n d 

inco;-is is t cn t conclusions - it has offered no such justifiec,ti on. 

Secon d, despite the uvnilo.bility of nn. alternat ive site well-suited 

for du m'.)ing, EPA decided to allow dumping to continue at the 

same site in the Bi611t. If EPA were properly to conclude that the 

City 's ciu :r,ping in the Bight caused unreasonable degradation, the 
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i\genr~y \'.'Ould need to exploin v:h:-J the ;;Jtr. r1 wtive site could r.ot 

safely be used. Yet the Agency h,J-, not su ~;:, c':, tcd why ciumping at 

the ,<dtcrnt.t ive sito would res1 ,i t in un'."c :1°.01; '.i')lc dc ;:_; r 0cla ti on . 
~ 

the proposed dispcs,2] si te. 

\'iit h re3[)C:.Ct to th8 adv-2rs2 effects of se,·rnge slud:_;:: on 

the Bight, EPA ho.s submitted the 8.ssessrnent c,f Dr. R. Lawrence 

ment. See Declara ti on of Peter W. Anders8n (Chief, Mo.rine and 

lVetlands Protecti cn Branch, EP A Re6 io,1 Il;, App. Swanson 

seve;,!l typ<:s of poten tially l1arrn f11l mat,::::rial, incluciin::_i: orr:anic 

matter, petroleum hydrocarbons, ltaloge,;atec: hydrocarbons (parti­

cul3.rly PCB's), toxic metals, and patl10gcr:s. Swanson dcscriL>ed 

the effects of those substances as including the following: alter-

reduced dissolved-o:,,.-ygcn values; development in benthic bacteria 

of rcsis tuncc to lleuvy metals and ,'.rntibiotic'.3j bnctcrial contamin­

ation, resulting in a ban on shdlfishing- wit!Ji;1 the are:1 and tile 

isolation of one particulal'ly dangerous amoeba; inc1'N1sed 

incidC:'nce of fish 1rnd shellfish diseases; and ~ublethftl eff ccts on 

orgnnirn1s. 
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One instinctively 

recoils from t:, .:; mr:r1ti o11 of 11 fccal col ifcrrn," "pathogens, 11 "virnl 

p.'J. rticle ?> ," "fungi," 11[in rot,1' discase,1' nnd 

cont~ ins 1jn;.;l (-~asnn t and ci :1. ns-crous substances. Nev c~ r-t ll~lcss , E P /i. 

mu::;t not be permitted to distort Swanson's cardul statements. 

first, S\':n.ns0 :1's catalo;;ue includc.:s m&n y pot cntbl - not actual -

danger::; , some of which are not definitely Jinked to munidr,A.l 

not relied upon the m at any prior tin,e in fir.din;; that the City's 

slud:;e vi c- lates Subp2.rt D. Furthermore, the effec ts that Swnnrnn 

disct.:s:,.::.cJ o. ~·:2 co.u.:.;cd by [:,articular substctnccs found in slu dge; 

tli0S 2 su'..: .=t GLces &.re al::,:, found in ot!1er matcrio.ls dumµed or 

dr c: :ncd ir: _rJ the Di2, ht. Swans.:i:1 appeared to accept u recent 

estimate "that sewage sludge dum;::iin;; presently accounts for 5 to 

15 per-cent of: the tutnl p-:;llution loan in the Bight. ... 11 Swurison 

stated that continued dumping of sludge will contribute additio!lo.l 

rccovcr·y,n but he recognized that, without signifieant reduction in 

t!,c dispo~ul of other wustc and dre-::0cd materi zi ls, "nny recovery 

will alrr.o:::t certainly be masked by t!1e eff ccts of those otl1cr 

disclrnq;cs.i' Even if si&·nificant reciuctions were made in major 

contarnimrnt inputs, 110 r1,pid recovel'y of the nigllt Apex would 

occur. Id. ut 4, 17. 
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,\lt.lwu~h s .. ,.,: !nson rcconH,,(:ndcd "thut U:c: 19 81 ci ,'ar~ !i;:c l.Je 

au:1cr-cd to," hr; bvs crJ t;;at con ·~IL! :~ion upor. tih: desirability -- not 

on tny i:-nmiw·11t ncc e: ssi t y - of an end t o dumpinJ . H:::; only 

eltcrrw ti ·:e: ovr;::- t he Joni run, m0.2nir.~~ over twenty, thir1 y, or 

fifty yc, r.-rs.' 1 Id. ct 22. Swanson antici;:nted that some munici­

paliti e~ rni6 i1 t fail to ado;:>t lund-based alternatives by 198 1; in that 

e-..1rc:i1t, he rccor.:r'ler,de;d that 11 thc sewage slucig-.~ du1:1pin;;- 2.e:,ivity 

should be: moved to Deepwater Dump:,ite l OG as an intc::-irn 

mcc.sure. 11 

Even ccccpt:n;:; EPA's interpretD.ticn of the Act as 

allov: :::g CT'Vironmcntal effects to b·2 the dis1:os itive f :,ct0r in 

evldu:, tit~.z- permit BPt)lications, th2:·efo!'e, EPArs treatm,:,nt of the 

City's '.lf-':)lication is unjustifiable. The impact criteria of Subpart B 

are arb:tr-ary and extreme, based not upon nc tu:.l adverse- effec ts 

but only upon scientifically crude presu rned effects. i\1oreover, 

the cr ;t\:,i3 ignc.,r~ t:is charucterist ics of the p::-oi_)O!:: t>c! dur r: r•si i.,2. 

The cvid2r:ce stron;;·J:,' indicates th:1t immediate cessati on of the 

City's dumping will do little to improve the Bight 1s conditi on in 

the ne,1r future. TlK limited evidence of actual, unreasonable 

degradation of the Dight as n result of the Cit)1 is dumping rcr.del's 

improper EPA's denial, without further inquiry, of the City's 

np~licatio1 for 1:1 permit renewnl. 
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EP,\'s ir.tercretation of i.he Act, priol' to l?-77, er:pt•usi:~ cJ 

t:·,e Ager.cy's obligation to considci' fJll of the statu ·~•:>!y facto,~ in 

latiom in 1976, EPA sts.tcd: 

Subpn:t A of th ::.: re vised critG; ;:1 st :ltes the: t erm s 
of ref"'rcnce ·,Jhi(;\; th(! P ,.::<onJl /'.d:nini::tr·c.tur or 
Adr,,i:ds1r :Jtor •:.:ill use for- n: 2. '.:;;,7 J iir.-'.::1 c;-:::ter­
mi;-1 :.!1 : ,)! ~ c~n a p::in1i'~ ai·1~;1ic~: tioL. Lnc·}·1 of the 
St~t;;>·: :·~ s B, (_:~ !} , ?.~ f!d r: [Cil !? :::rt 22 7~ s:-1,:.-·e~--~C:S u 
SC)l ='J r E:. ~t! con~ l~·~~(!ti:'Jn \.\.'!lich ls recJ uire:d !' :·.; the 
str. t ;..! ~ 2 ir! ~c :~ti.~:: } n 2. ~ ~ C Sl~t1pc.r· l i!l C~n d Cf i t:.:: {:i f 
is d::-:;->ositi'.'e of tl te issue, ~~·-I t:ic :1 tl-i c 1\:;eLl!Y 
beL cvcs is ccn:, iste:nt with the:: brosd bal:=:.ncin~ 
rec; uired by the stctute. 

41 Fed. Reg. 2G,64.5 (19:' 6) . In purticulnr, the Ag-cnc· :1 promised to 

consider precisely the type of evidence that the City ~e0!;s to 

One cf the mcjo, critici5m s of tl:c c, ,:is ting 
regul0.tions hr!s been the> Hll~;--;cd ii1~l CL:qun tc 
attention to tlw cicmonstrntio~1 cf th ,:, nP('c1 for 
du1,,pins-. . . . T!,e Agency m,ticiµ~1tes tk:t the 
Ticgi0n ' tl Aci ministrntors wiH pbce t':t· cl:l ter 
reli;1:ic~ on dr?n ,:,;1:t:-nti[on] by 1.he Elf>plicn:,t that 
alu~,·r,;1t ives to oc·enn dispo·s:~i o.rc infc3sible or 
ore k::-:s envil'onm-::n tally acC'cptuble. 

Id. at 26,645. 

-44-



EP /\ offered sirnil 11r ass urnnccs in conjundion with issuing-

i h final re;gul:.1tiow,. In contrast to its currc11t ro:,ition -- that it 

must CO! !:Sic? r th(' need for dumr,i r>z only in pr ·, :,: ulsHtin~~ the 

rcg-ul r,tions, not in evnluMin;; o.p~Jlicc_tj orc --EP A then 

1:1.c~:n')v; l,:; rjrJcd : "The Act lists need for oce J.n .:u 1::ping as en <::! 

foc to!' to oe consider,::;d in issuing perrr,jts." 42 f-r:c. Re~5. 2,162 

(1977). Ti1 e;: st3.tement concerning avo.iL1ble alterr~a ti1.1es ref10cted 

a G(:gTce o[ reasonableness now enti,ely absent from the /1ge::ncy 1s 

po::.;itio:1: 

Th~ Agency also must consider its credibility as 
the re[; i!.lutin:; agency. I f it d(: ff':,1 ;1ds th:1t :.1 s:nall 
comm unity or an industr~' cc> '.":S '-' cump: "2-' '.'i ithi!1 a 
per iod of ti rr,c, it should be cc, ,.r'i dcr:.t \.h r. t there 
1:1.re feasible clte:rnutiv es whici1 mny be 
i rnplor~ cnted \ 'i i thin the time v~riod. 
lii ~; ·\;. C.t ~·i r!f.!)Y , th~s is t~·~e; Knc.~ t !·i !s is t~~e r c::.~c·~ all 
ini t: r-i :n perm i•,:::: h flVf: been 7, iv:·n firm p:1r:st',- out 
cJ.:cs. lt would oe irnprooer to ndupt n eess8 ti0n 
dat e ·,,i ik:h has litt le factu r. l f<.H.1n ci1tion. I;,.cr·eas­
ingly, EPA hns becom e n·.vare th:: t the 
altern Jlivcs to occ>A.n dum;.iing· require careful 
evduu. ti on; they may not al ways be better . 

Id. at 2464 (1977). 

Simil :-irly, EPA reco;_:;nized th::i. t on::: of the cc:r,;~)Gnen, :; of 

the need factor was the cost of replr!eing oce[:n disposal. In 

re~;;onse to public comment on the 1976 regulaticns, the Agency 

s t c. ted: 

[T] he regulations 1·cquire the h~1lnncinr; of the 
imp:; ct~ of nll f cnns of alt,~rnatives nvo.ilc1Lle, 
incl1;c in;- the eco:101nic impD.ct. Th2 purpo, e of 
this is to make sure that th e most cost-cffrctive 
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alternative is used whether it is ocean disposal or 
another form of disposal, thus, acquiring the 
highest . degree of environmental protection 
consistent with reasonable economic cost. . . . 
The intent of the Ocean Dumping Act is to 
maintain a balanced consideration of the environ­
mental impact and the relative costs of all alter­
natives, including ocean dumping. It is not 
environmentally responsible to single out or 
emphasize only one factor as a basis for deter­
mination. 

Final Environmental Impact Statement: Proposed Revisions to 

Ocean Dumping Criteria, at H-339-400 (1977) [hereinafter cited as 

EIS]. EPA reiterated this willingness to consider the relative 

costs of ocean dumping and its alternatives in its response to the 

Council on Wage and Price Stability's suggestion that the costs of 

ocean dumping should be balanced against those of land disposal. 

EPA remarked: "The evaluation of the costs and relative impacts 

of alternatives to ocean dumping must be done on a case-by-case 

basis for each waste. The criteria require such an evaluation in 

each case." Id. at H-582-83. 

EPA does not concede that its evaluation of New York 

City's application violates its earlier interpretation. Rather, the 

Agency contends that Subpart B of 'its criteria may be used to 

preclude dumping after 1981 because the technology for ending 

sludge dumping presently exists. EPA has failed, however, to 

justify its conclusive presumption that the technology exists in all 

instances to end the ocean dumping of sewage sludge, or that the 

cost of available technology is justified by the danger of 

continued dumping. 
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In cases in which a municipality has adequate and appro­

priate land available, the necessary technology to stop dumping 

sludge does exist. Furthermore, dewatering is a commonly used 

and readily available measure that can reduce the volume of 

sludge needing disposal. For some permit applicants, however, the 

disposal problem cannot be solved through conventional land 

disposal and/or dewatering. New York City has huge amounts of 

sludge that must be disposed of, yet has no available dumpsites on 

land. Composting, though technologically feasible, is only an 

interim measure. If a composting plan were implemented, the 

City would run out of public lands on which to spread the 

composted sludge within about seven years. No workable plan for 

a long-term solution has yet been developed; and it is the City -

not EPA - that bears the burden of developing such a plan. 

Theoretically, any of the plans now under consideration would be 

feasible if, irrespective of technological or other difficulties, the 

City and the federal government were prepared to spend 

unlimited amounts to implement them. But the practical 
' 

feasibility of long-term disposal alternatives is far less certain. 

Several jurisdictions are only now receiving consultants' reports 

on the available options. 

Under these circumstances, EPA cannot reasonably treat 

the technology issue as settled. Applicants for permits with 
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disposal problems as complex as those of the City are entitled to 

have EPA consider and weigh these practical and technological 

obstacles; and EPA must base its determination of technological 

feasibility upon substantial evidence, not upon hopeful but 

unsupported assumptions. 

Neither does the Act permit EPA completely to disregard 

the financial implications of cessation of sludge dumping. 

Between 1973 and 1978, EPA gave far too much weight to this 

factor, accepting the word of municipalities that they had 

attempted to obtain financing in good faith and granting them 

interim permits without regard to the environmental effects. The 

Agency is certainly entitled to be skeptical of claims by localities 

that funds cannot be raised; once the responsible public agency 

has been afforded an opportunity to raise the funds necessary to 

eliminate dumping that is unreasonably degrading, EPA would no 

doubt be free to deny a permit. But the cost of alternatives 

cannot be ignored in determining whether dumping will in fact 

unreasonably degrade the ocean environment. Absent proof of 

intolerable damage, cost is necessarily a relevant element in 

determining whether the degradation anticipated from a proposed 

dumping will be unreasonable. 
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In applying its deadline to New York City, EPA has done 

no more than estimate the short-term costs of the proposed 

alternative. It has no reliable idea of what the long-range costs 

will be, and it has made no effort to explain why even the short­

term costs are justified under the circumstances. The City has 

stated without contravention that its short-term, interim solution 

will entail capital costs of at least $125 million and operating 

costs of $12 to $15 million per year - as compared to ocean 

dumping, which imposes virtually no capital costs and annual 

operating costs of only $3 million. The present record therefore 

strongly suggests that EPA believes the ocean must be protected -

-even from low risks of degradation - at any cost, and even 

absent a reasonable expectation of resulting improvement at the 

dumpsite. Under the circumstances of this case, EPA's 

conclusions as to the need for dumping are arbitrary and unsup­

ported by findings based upon substantial evidence. 

3. Environmental Effects of Alternatives 

The 197 2 Act expressly req~ires EPA, in formula ting its 

criteria, to consider "the probable impact of requiring use of such 

alternate locations or methods upon considerations affecting the 

public interest." 33 U.S.C. S 1412(a)(G). The Agency has at 

various times recognized its obligation to consider the environ­

mental effects of the alternatives that it forces permit applicants 

to adopt. In its environmental impact statement on the revised 
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regulations, EPA promised to decide permit application "by 

balancing the results" of the various subparts, in order to satisfy 

"the broad balancing required by the statute." EIS at 137. EPA 

described its permit-evaluation process as complying with this 

requirement: 

Subparts C, D, and E explicitly state the factors 
to be considered in evaluating ocean dumping 
permit applications, other than those of environ­
mental impact, which are incorporated in Subpart 
B. The final determination in ee.ch case will be 
made by balancing all of the factors stated in the 
criteria, including environmental impact, as well 
as the factors listed in Subpart C, D, and E. 

Id. at 93 (emphasis added). Similarly, in response to a resolution 

of the Water Pollution Control Federation that suggested that 

ocean dumping "be compared with other disposal methods in 

determining which disposal method is most acceptable," EPA 

stated that the resolution "appears to reflect the same broad 

considerations on which the criteria were developed, and calls for 

the same balancing of overall impacts incorporated into the final 

criteria." Id. at H-444, H-447. 

In the Administrator's evaluation of Philadelphia's permit 

application, he acknowledged: 

Congress, of course, recognized that any decision 
regarding disposal of wastes cannot be made 
solely on the basis of the harm such disposal 
causes to one portion of the environment. The 
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probable impact of alternative methods or 
locations of disposal, such as land based 
alternatives, must also be considered. Risks must 
be balanced to insure that the overall public 
interest is served. 

Philadelphia Decision at 5. 

Yet EPA has done little to implement its obligation to 

consider al terna ti ves either during the process of establishing the 

deadline or in evaluating the City1s application for a permit. In 

promulgating its final criteria, EPA declared that 11 [i] t would be 

improper to adopt a cessation date which has little factual 

foundation. Increasingly, EPA has become aware that the alter­

natives to ocean dumping require careful evaluation; they may not 

always be better." 42 Fed. Reg. 2461, 2464 (1977). Despite this 

alleged awareness of the need to examine alternatives, however, 

EPA adopted a regulatory scheme that dispensed with the need to 

examine the effects of alternatives, upon a showing of a mere 

possibility of adverse impact. 

The record of EP A1s 1977 rule making reflects a failure to 

consider in a meaningful way the consequences of alternative 

disposal methods. The discussion in the environmental impact 

statement of "Impacts on Other Parts of the Environment" 

occupies two pages and is so cursory as to be meaningless. EIS at 

149-50. The Agency 1s conclusion, moreover, was signifi-

cantly noncommital: "Thus, if the criteria are applied in such a 
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fashion as to force dumpers out of the ocean into less environ­

mentally acceptable alternatives, there may be adverse impacts 

on other parts of the environment as a result of using these 

alternatives." Id. at 150. 

One public commentator on the regulations warned of the 

dangers of replacing ocean dumping with land disposal and 

suggested: "Therefore, land disposal should be analyzed to the 

same degree of detail as marine disposal. Until this is 

accomplished, the environmental and economic trade-offs 

between . . . ocean disposal versus 'controlled' land disposal 

cannot be compared." Id. at H-207. EPA responded cavalierly: 

We agree with the comment that the impacts of 
land disposal should be considered to the same 
degree of detail as marine disposal in an overall 
waste management program. This document, 
however, deals with ocean dumping criteria, not 
with land disposal criteria; consequently, the em­
phasis is on marine environmental impacts rather 
than with land disposal impacts. 

Id. at H-209. Similarly, another commentator urged that "consi­

deration should also be given to the long-range effects of alterna­
,, 

ti ves Id. at H-223. The Agency replied: . -
The considerations in this particular section of the 
criteria [§ 227 .20(a)] are limited to the impacts of the 
ocean dumping itself, not on other uses of the ocean. We 
do not believe it is appropriate at this particular place to 
consider the long-range effects of alternatives on other 
parts of the environment .... 

Id. at H-229. Thus, in formulating the criteria, EPA gave 

virtually exclusive attention to the actual and potential effects of 
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dumping on the ocean, while ignoring the potential consequences 

of land-based alternatives. 

The interim plan that EPA seeks to force the City to 

implement reflects the dangers inherent in EPA's ocean-oriented 

approach. The proposal developed by a consulting firm retained 

by the City involves the use of eighteen industrial centrifuges to 

dewater the City's sludge to about 18% solids. The relatively dry 

sludge is then to be composted together with other bulk materials, 

and the compost is to be used as ground cover and topsoil on 

various public lands. Because composting will not be feasible for 

some time, the relatively dry sludge will have to be stored at 

various locations, with storage space expected to run out by June 

1982. The limited availability of suitable public lands, and the 

environmental effects of the sludge, led the City's consultant to 

caution that the composting plan could be used at most for seven 

years. Therefore, the City would have to develop a long-range 

alternative by the late 1980s, a problem as to which the consultant 

has not yet issued its recommendations. The City expects that its 

consultant will recommend disposal by incineration or thermal 

reduction. The City does not oppose such a long-term solution, 

and it believes that a feasible plan will eventually be developed. 

It is, however, greatly concerned about the potentially adverse 

effects, and the enormous cost, of the interim plan. 
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The dangers perceived by the City stem largely, but not 

exclusively, fro~ the same heavy metals that EPA has concluded 

pose an unacceptable hazard to the ocean environment. Whereas 

dumping of these metals will, at worst, have an adverse effect 

upon an area of the ocean that is beyond immediate reclamation, 

direct application of these substances on land might forever 

preclude agricultural use of that property, since the 

concentrations of heavy metals in the City1s sludge far exceed the 

standards established by the United States Department of 

Agriculture for the use of such sludge on agricultural lands. See 

Mccardle Affidavit 1119. In addition to this tangible consequence, 

moreover, the City's consultants and other scientists have warned 

of the potential dangers of composting land with high concentra­

tions of heavy metals. They note that placing lead on City lands 

might increase the already high amounts of that metal to which 

urban residents -particularly children are exposed. Other 

heavy metals pose similar dangers. • In addition, organic 

compounds in the sludge (such as PCB's and DDT) may well find 

their way into human foods or water supplies through plant and 

animal consumption or through run-off or underground water. A 

Cornell University study commissioned by EPA apparently has 

concluded that the dangers of applying composted sludge to open 

lands have not adequately been studied. McArdle Affidavit 1 23. 
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EPA belittles these dangers. It notes that the interim 

plan was studied by the City's consultant and that the study 

(submitted in September 1978) included an Environmental Assess­

ment Statement ("EAS") evaluating the environmental impacts of 

the composting and land-application process. Although the plan 

identified several potential dangers, particularly in land applica­

tion, EPA stresses that the EAS concluded that all the steps prior 

to composting posed no serious environmental hazard and that 

mitigation measures were available to deal with the hazards of 

composting and land application. See Affidavit of Daniel Sullivan 

(Chief, Environmental Inputs Branch, EPA Region II) 11 11 5, 6. 

Based upon its review of the EAS - apparently with no studies of 

its own -the EPA Regional Office in New York issued a "finding 

of no significant impact/environmental assessment" ("FNSI/EA") 

for the first phase of the sludge-management plan. As EPA itself 

carefully notes in its submission to this Court: 

Id. 17. 

Although the FNSI/EA discussed the entire plan, 
including ultimate disposal utilizing land applica­
tion, only the construction and operation of the 
proposed dewatering equipment received final 
approval. The FNSI/EA of June 18, 1979 
represents a preliminary determination by EPA 
that the proposed land disposal will be environ­
mentally acceptable. A final determination of no 
significant impact will not be made until the 
details of the site selection, design, operation and 
monitoring procedures are finalized by the City 
and approved by EPA, Region II. 
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To compensate for its inability to implement its original 

plan by December 31, 1981, the City submitted a revised plan on 

July 1, 1980. The revised plan, which involves only interim 

disposal, eliminated several controversial disposal sites and 

accelerated design and construction. In August 1980, the City 

submitted a plan, prepared by its consultant, that addressed in 

greater detail the necessary steps in selecting land-application 

sites "to assure that the proposed sites pose no threat to public 

health and the environment." The new report proposed "detailed 

procedures for applying composted sludge at the selected sites 

and specified monitoring of ground water and surface water to 

assure that no public health, leachate or runoff problems 

develop." Id. 118. On August 29, 1980, EPA Region II issued a 

FNSI/EA on this submission. This FNSI/EA gave what EPA itself 

terms "conceptual approval" to the land application of digested, 

dewatered, and composted sludge. The Agency argues that it has 

given considerable thought to this problem, that many "mitigation 

measures" exist "to avoid or minimize adverse impacts," and that 

it has committed itself to review the plans as they are further 

developed and implemented; therefore, EPA concludes, the plan is 

an adequate basis upon which to order the City to stop dumping, 

and an assumption of significant danger to the public from the 

disposal is unwarranted. Id. 1 4J 9, 10. 
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EPA's casual approach in evaluating potential adverse 

impact from land-based disposal is in stark contrast to its 

approach in evaluating the impact of ocean dumping. In assessing 

the dangers of ocean dumping, EPA has stressed the potential 

hazards posed by heavy metals and other materials, their capacity 

to bioaccumulate, their impact on shellfish and other organisms, 

and the desirability of preventing their discharge even into an 

area so polluted that no discernible improvement in conditions 

could possibly be achieved for many years to come. In assessing 

the dangers of land disposal, by contrast, EPA stresses the means 

by which adverse effects could be minimized and assures that it 

could halt the disposal program if unanticipated effects were 

discovered. EP A's confidence in anticipating and controlling envi­

ronmental hazards is questionable, especially since the compost 

will contain many of the same hazardous substances contained in 

sludge, in a concentrated form and placed on restricted urban 

plots. Given EPA's grave concern over the dangers that these 

waste materials pose to the ocean, EPA should have evinced 

greater caution as to the dangers of spreading this material on 

topsoil in New York City. 

EPA concedes that it has not yet studied the composting 

or land-application aspects of the City's plan. The Agency has 

made no effort to determine the suitability of the proposed land­

application sites, their drainage characteristics, their proximity 
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to water bodies or human activity, or the groundwater level below 

them. Nor has it concluded that the plan is realistic in light of the 

many precautions that must be taken to avoid human error. It has 

given no consideration to whether test wells or other measures 

can effectively monitor all potential dangers, or whether such 

devises will be effective enough to avoid irreversible or long-term 

damage to critical aquatic or human environments. Finally, the 

Agency apparently has not even contemplated which level of 

government would be held responsible for any damage caused by 

the plan: the City has submitted it pursuant to EPA mandate, but 

disowns it; the State of New York has not commented, insofar as 

the Court is aware; and EPA treats the plan as the City's 

proposal, submitted in response to the City's responsibility to 

dispose of its sludge in some place other than the ocean. 

Congress did not contemplate such a procedure. The 1972 

Act required consideration of the environmental effects of land­

based alternatives as part of the permit-issuance process. Under 

the Act, the Agency must ascertain the consequences to the 

human environment before it denies a permit. It cannot 

reasonably perform this required evaluation without obtaining 

essential and available information, such as soil analyses, topogra­

phical data, and demographic information on human activity near 

the proposed locations. In this case, EPA does not claim to have 
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concluded that land-based disposal would be less harmful to the 

environment than is ocean dumping; rather, EPA has merely 

promised to identify adverse consequences of the composting plan 

as quickly as possible. The Agency's only findings relate to 

preliminary aspects of the City's plan; no evidence - let alone 

substantial evidence -has been compiled on the other aspects of 

the plan. On this record, EPA has in effect embraced a substantial 

risk that, having forced the City to terminate ocean dumping, it 

will discover after several years (and the expenditure of hundreds 

of millions of dollars) that the land-disposal scheme is unaccept­

ably dangerous to the environment and to human health. Under 

these circumstances, EPA 's conclusion that the City's dumping 

would unreasonably degrade the ocean environment is arbitrary 

and capricious. 

IV. The 1977 Amendment to the MPRSA 

In November 1977, Congress amended the MPRSA to 

preclude the administrator from permitting ocean dumping of 

sewage sludge after December 31, 1981. 33 U.S.C § 1412a(a). EPA 

insists that, irrespective of the propl'iety of the Agency's position 

under the 1972 Act, this amendment bars it from considering the 

City's claims. EPA finds in the amendment an unambiguous 

directive to enforce the 1981 deadline against all dumping of 

sewage sludge that violates the Agency's environmental impact 

criteria (as published in the Federal Register on January 11, 1977). 

This legislative determination must be respected, EPA insists, for 
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the same reason that the Supreme Court deferred to Congress' 

will in TVA v. Hill, 437 U.S. 153, 194-95 (1978) - namely, that it is 

not the judiciary's function to decree "reasonable" results in the 

face of absolute legislative prohibitions. 

The 1977 amendment cannot be disposed of so easily as 

EPA suggests. Although the amendment imposes an absolute 

deadline of December 31, 1981 for dumping of municipal sludge, it 

specifically defines "sludge" as material that "unreasonably 

degrades" the ocean environment. The amendment's legislative 

history strongly supports the view that Congress meant to incor­

porate into the amendment the same concept of reasonableness 

adopted in the original Act. The decision in TVA v. Hill is 

therefore inapposite; here Congress has explicitly prescribed an 

end only to unreasonable degradation - not an end to dumping 

irrespective of its consequences. 

A. The Statutory Language 

The 1977 amendment provides that the Administrator 

"shall end the dumping of sewage sludge into ocean waters . . . 

as soon as possible after November 4, 1977, but in no case may the 

Administrator issue any permit . . . which authorizes any such 

dumping after December 31, 1981." 33 U.S.C. S 1412a(a). Were this 
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the entire text of the amendment, then EPA's construction would 

be sound. But this is not the entire text of the amendment, for it 

goes on to define sewage sludge as municipal waste "the ocean 

dumping of which may unreasonably degrade or endanger human 

health, welfare, amenities, or the marine environment, ecological 

systems, or economic potentialities." Id. § 1412a(b) (emphasis 

added). Had Congress intended to require an absolute end to all 

ocean dumping, the final portion of the amendment would have 

been unnecessary; Congress would simply have defined sewage 

sludge as the product of municipal waste water treatment. 

Instead, Congress proscribed the dumping only of sludge that 

would unreasonably degrade the environment. 

The 1977 amendment is wholly consistent with the original 

section 1412. Both provisions are governed by the identical 

standard - unreasonable degradation. Cf. Chugach Natives, Inc. 

v. Doyon, Ltd., 588 F.2d 723, 725 (9th Cir. 1978); United States v. 

Nunez, 573 F.2d 769, 771 (2d Cir.), cert. denied, 436 U.S. 930 

(1978). The amendment does not purport to modify in any way the 

factors that section 1412(a) required EPA to consider in 

determining whether dumping would unreasonably degrade the 

environment; it simply provides that EPA may not, after 1981, 

permit dumping that fails the test established by the 1972 Act. 

Unlike EP A's construction of section 1412a, which contradicts 
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section 1412, the straightforward construction suggested by the 

amendment's language harmonizes the two provisions. Cf. 

Administrator, FAA v. Robertson, 422 U.S. 255, 265-66 (1975); 

Montgomery Charter Service, Inc. v. Washington Metropolitan 

Area Transit Commission, 325 F.2d 230, 234 (D.C. Cir. 1963). The 

language of the 1977 amendment clearly incorporates the principle 

of reasonableness and must therefore control the statutory con­

struction. See TVA v. Hill, supra, 437 U.S. at 184 n.29. 

EPA might argue that Congress must have meant to 

accomplish something new in adopting the amendment, not merely 

to duplicate its original directive. But the ready answer is that 

Congress needed to repeat its 1972 directive because EPA had 

improperly utilized the interim permit to allow some 

municipalities to dump sludge without sufficient effort to ensure 

that the Agency did not permit dumping of sludge that would 

unreasonably degrade the ocean environment. Congress wanted 

an absolute end to such dumping no later than December 31, 1981, 

as the legislative history clearly reflects. 

B. Legislative History 

EPA contends that the legislative history of the 1977 

amendment demonstrates that it was intended to end sludge 

dumping by New York City and other municipalities. The Agency 

relies upon a statement in the Report of the House Committee on 
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Merchant Marine and Fisheries that in effect adopts EPA's 

environmental impact criteria as the test of unreasonable degra­

dation: 

In determining whether sewage sludge may "un­
reasonably degrade or endanger . " the 
Administrator of EPA shall apply the criteria 
which were established by such agency in the 
Federal register on January 11, 1977. If the 
sewage sludge to be dumped does not satisfy such 
criteria, it shall be deemed by the Administrator 
to fall within the definition of sewage sludge as 
set forth in . . . this bill . . . . 

House Report No. 95-325, 95th Cong., 2d Sess. (1977), reprinted in 

[1977] U.S. Code Cong. & Ad. News 3262, 3264 [hereinafter cited 

as 1977 House Report]. EPA argues that this statement requires 

it to halt by the end of 1981 all dumping that does not satisfy the 

environmental impact criteria as issued on January 11, 1977; 

because the City's sludge fails to satisfy Subpart B, the Agency 

lacks the authority to issue a permit for post-1981 dumping. EPA 

contends that this passage also establishes beyond question the 

legality of EPA's impact criteria: whatever Congress meant in 

1972, the administrative criteria were raised to the level of 

statutory command by the 1977 amendment. Finally, EPA adds, 

New York City's efforts to convince Congress to alter that result 

have failed. 22 

EPA's construction of the amendment is far too sweeping. 

It would freeze, and place beyond administrative and judicial 

review, a set of regulations containing many interim provisions, in 

an area of scientific flux. The amendment's history gives no hint 
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of such an extraordinary purpose. Rather, the legislative history 

indicates that Congress sought to end EPA 's issuance of interim 

permits to municipalities merely because they had been found to 

be acting in good faith. The history of the 1977 amendment also 

suggests that EPA must determine, in connection with all interim­

permit holders, whether their proposed dumping qualifies for a 

special permit. Although a few members of Congress voiced 

adamant opposition to the City's dumping and seemed to favor 

EPA's impact criteria, neither the legislative • history nor the 

criteria themselves support the argument that the criteria have 

been upheld in their entirety. EPA has been left with ample 

power to amend and modify the criteria, and the courts remain 

obliged to exercise their normal function of assuring that agency 

action is not arbitrary, capricious, or based upon findings unsup­

ported by substantial evidence. 

The scant legislative attention given to the amendment 

strongly suggests that it was not intended conclusively to approve 

EPA's impact criteria. The 1977 amendment was added by the 

House Committee on Merchant Marine and Fisheries during its 

deliberations on a funding authorization for the Act. The Senate 

Committee report, Senate Report ~5-189, 95th Cong., 2d Sess. 

(1977), did not discuss the provision, and the amendment received 

little scrutiny on the floor of either house. 
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Congress was undoubtedly concerned in 1977 about EPA's 

excessive leniency in authorizing continued ocean dumping of • 

municipal sewage sludge. The House Report explained: 

The Merchant Marine and Fisheries Committee 
has not been satisfied with EPA's progress in 
curbing harmful ocean dumping. In particular, the 
Committee is concerned with EPA's continued 
santioning of the ocean dumping of materials -
such as sewage sludge - which cannot meet EPA's 
own ocean dumping criteria. In response to this 
concern, the Committee believes it is necessary 
to codify EPA's stated goal of ending the ocean 
dumping of sewage sludge which is harmful to the 
marine environment or to human health, welfare, 
and amenities. 

1977 House Report at 3264. In particular, the House Report noted 

that "EPA 's ocean dumping regulations include a permit classifi­

cation termed 'interim permits' which allows wastes not meeting 

the established criteria to be dumped into the ocean." Echoing 

the views of Committee members Leggett, Breaux, and Forsythe, 

the Report noted: "The committee questions the legal authority 

of EPA to issue interim permits at all under the 1972 act." Id. at 

3263-64. 

At hearings before the House Subcommittees on Ocean­

ography and Fisheries, and on Wildlife, Conservation and the 

Environment, data were introduced concerning EP A's use of the 

interim permit. At that time, scores of interim permits had been 

issued to municipalities. These interim permits were liberally 

issued on a showing of financial hardship or of good faith efforts 
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to obtain necessary funding. Even as the amendment was being 

considered, EPA opposed it on the ground that "there could be 

funding delays [for some cities] . . . that would justify short 

extensions of the 1981 compliance date." 1977 House Report at 

3273-74. This excessive liberality led Congressman Hughes to 

propose in subcommittee an amendment that would have 

prohibited "the dumping of any sewage sludge into ocean waters 

after December 31, 1981." EPA would have been permitted to 

prohibit such dumping prior to . that time, moreover, "if the 

Administrator found that the sewage sludge would unreasonably 

degrade" the ocean environment. 1977 House Report at 3263. The 

subcommittee unanimously adopted this proposal. 

The full Committee on Merchant Marine and Fisheries, 

however, was unwilling to adopt the Hughes proposal. Represen­

tative Breaux suggested that the Hughes amendment be deleted 

from the pending appropriation measure. Representative Hughes 

retreated; in place of his original proposal, he offered the 

amendment ultimately enacted, 11so as not to prohibit the dumping 

of all sewage sludge after 1981, but only sewage sludge which may 

unreasonably degrade the marine environment. 11 The amendment 

still troubled some committee members, but it was adopted and 

ultimately enacted. Id. 
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The subsequent legislative history, although rather spare, 

establishes that Congress - like the Committee - was • 

determined to prevent EPA from extending the deadline for 

improper reasons, but at the same time did not intend for the 

deadline to apply to sludge that would not unreasonably degrade 

the ocean environment. 1977 House Report at 3264. 

Several legislators expressed concern that municipalities 

would be reluctant to undertake the expenditures necessary to 

replace ocean disposal. The few comments on the amendment 

emphasized that financial excuses were insufficient grounds for 

permitting dumping after the deadline. Senator Sarbanes's com­

ments were typical: 

[I] f the dumping of sewage sludge offshore . 
is to be halted, a deadline must be established. 
Many of the municipalities now dumping have not 
undertaken, in a serious way, the effort to find 
alternative disposal methods for the increasing 
amount of sewage sludge which they are 
generating. Since ocean dumping remains a cheap 
way to dispose of this sludge, there will be great 
pressure to keep dumping it in the ocean after any 
administratively set deadline. The 1981 deadline 
for all dumping of harmful sewage sludge will 
provide clear notice that theGe municipalities will 
have to develop alternatives so that ocean 
dumping will end once and for all. 

123 Cong. Rec. S 17,420 (daily ed. Oct. 20, 1977). 23 

On the other hand, legislators also made clear that they 

intended to allowing dumping that was not unreasonably degrading 

to continue. Of particular significance is a colloquy on the Senate 

floor, in which one of New York's Senators specifically addressed 

the City's prospects: 
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Senator Moynihan. Mr. President, there are 
coastal cities that have few alternatives to the 
disposition of sewage sludge in the ocean. New 
York City is one of them: It simply does not have 
presently available alternatives to ocean dumping; 
nor, do I expect it to have an alternative by 
December 31, 1981, the deadline imposed by this 
act. 

In cases such as this, a municipality should be 
afforded the time to find a viable alternative to 
ocean dumping. It is my understanding that 
section 4(b) [33 U.S.C. § 1412a(b)] would provide 
such an extension beyond the deadline. Section 4 
(b) defines the term "sewage sludge" with respect 
to the anticipated impact of its dumping on 
"human health, welfare, amenities, or the marine 
environment, ecological systems, or economic po­
tentialities." If the Administrator finds that the 
ocean dumping of waste does not unreasonably 
affect any of these characteristics of the water, 
then he may grant an extension beyond the date in 
section 4(a). Is my understanding correct? 

Senator Muskie. Yes, the Senator's interpretation 
of the act is correct. However, I must stress to 
the Sena tor from New York, that the test in the 
bill is a strict one. The sludge may not have a 
deleterious effect on the marine environment. 
The key word in section 4(b), open for the Admin­
istrator's interpretation, is "unreasonably." 

123 Cong. Rec. S 17, 420 (daily ed. Oct. 20, 1977) (emphasis added). 

Although Senator Muskie's response stressed that the standard for 

permitting dumping was stringent, he agreed that New York City 

would be entitled to attempt to prove that its sludge did not 

unreasonably degrade the ocean environment, and he expressly 

stated that it was open to EPA to interpret what is 

"unreasonable." 24 
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Had Congress meant to adopt EPA's impact criteria (as 

published in January 1977) as a statutory standard, then the Senate 

floor manager presumably would have known that. Moreover, that 

decision would have been made only after some evaluation of the 

adequacy of the impact criteria. As applied to sludge, for 

example, EPA itself recognizes that the impact criteria are 

currently inadequate. The criteria specify bioassays as the proper 

technique for evaluating adverse impact; but no bioassays have 

been developed for materials in the suspended-particulate phase, 

the phase in which sewage sludge must be evaluated. Surely 

Congress could not have meant either to preclude EPA from 

developing proper bioassays for evaluating sludge, or to prevent 

sludge that passed such bioassays from qualifying for special 

permits. Indeed, the House Committee that proposed the 1977 

amendment also stressed the need for EPA and NOAA to improve 

their knowledge of the effects of dumping on the ocean, so as to 

facilitate scientifically sound decisions concerning the allocation 

of ocean resources. 1977 House Report at 3276-79 

The impact criteria themselves demonstrate, moreover, 

that Congress could not have meant to ban all dumping previously 

conducted pursuant to interim permits. The 1977 criteria are 

expressly based on the premise that interim permits would be 

available as a device to enable EPA to adopt extremely stringent 

impact standards for the issurance of special permits. As EPA 
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acknowledged, the interim permit was often used to force an end 

to potentially dangerous dumping, even if the dumping was not 

unreasonably degrading. Absent the interim-permit device, EPA 

suggested, the impact criteria for special permits would 

necessarily have been less rigorous. When Congress adopted the 

amendment barring further use of the interim permit, therefore, 

it could not reasonably be said to have required the Agency to 

deny any form of permit to all prior holders of interim permits; 

that is, Congress did not preclude reappraisal of the impact 

criteria for special permits that EPA warned would be necessary 

if interim permits could not be issued. Rather, Congress required 

EPA to review all future applications for special permits under 

criteria that EPA would find proper in the context of a regulatory 

scheme bereft of interim permits. It is extremely doubtful that 

Congress would eliminate the administrative safety-valve and at 

the same time freeze forever overly stringent impact standards 

premised on the existence of that safety-valve. EPA has 

presented no persuasive evidence that such was Congress' intent. 25 

Similarly, in adopting the 1977 amendment, Congress 

made no effort to evaluate EPA 's determinations that land-based 

alternatives would be technologicall:t feasible for all cities after 

1981, or that the alternative developed for New York City was 
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environmentally acceptable. EPA stated in comments 

accompanying its January 1977 regulations that its 1981 deadline 

reflected the determination that all dumpers would by that time 

be able - both technologically and practically - to develop 

suitable alternatives. At that time, moreover, although the City 

opposed the deadline, it believed that it could comply with the 

deadline. Consequently, it is not surprising that Representative 

Leggett (Chairman of the Subcommittee on Fish and Wildlife), 

although skeptical, assumed that a land-based alternative existed 

for New York City's dumping: 

The New York situation is apparently somewhat 
more pessimistic. The problem there is insuffi­
cient surface area for composting and insufficient 
funds to develop land-based alternatives. Never­
theless, the Assistant Administrator of the 
Environmental Protection Agency testified . . . 
that sufficient alternative(sl did exist for New 
York, and that the deadline could be met. 
Further, the Administrator of New York City's 
Environmental Protection Administration 
indicated that New York was determined to meet 
the 1981 date. 

123 Cong. Rec. H 11,022 (daily ed. Oct. 14, 1977) (emphasis added). 

When the House Committee stated that it "is losing confidence in 

EPA's ability to compel municipalities, which now dump their 

sewage sludge into ocean waters, to . adopt environmentally 

acceptable land-based alternatives,"· 1977 House Report at 3265 

(emphasis added), it certainly assumed that acceptable 

alternatives existed. Senator Moynihan questioned this 
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assumption, and Senator Muskie agreed the issue was open for 

EPA 's consideration. 

The legislative history of the 1977 amendment thus does 

not support EPA's position in this litigation. 26 Congress adopted 

that amendment to halt EPA's practice of issuing permits for the 

dumping of unreasonably degrading materials on grounds of local 

economic hardship. Congress did not intend to chisel the environ­

mental impact criteria of Subpart B into stone; in fact, the 

legislators did not even scrutinize those criteria. EPA seeks to 

draw too much comfort from a single paragraph of the House 

Report. As two observers of the Agency recently commented in 

another, but related, context: 

It is only by insisting on explicit statutory 
language that courts can assure themselves that 
the committee report represents more than a 
successful effort by a handful of insiders to 
exploit the overloaded congressional docket. The 
regular application of this principal of textual 
priority will, over time, bring home to the staff 
and lobbyists on Capitol Hill that there is only one 
way to force an agency to do their bidding - and 
that is to engage in the full debate traditionally 
associated with explicit statutory amendment. 

' Ackerman & Hassler, Beyond the New Deal: Coal and the Clean 

Air Act, 89 Yale L.J. 1466, 1560 {1980) (footnote omitted). The 

1977 amendment was not adopted by Congress, after reviewing 

agency regulations, in order to lend those regulations statutory 

authority. Cf. Mitchell v. Commissioner of Internal Revenue, 

300 F.2d 533, 538 (4th Cir. 1962). Rather, the 1977 deliberations 

were concerned with ending excessive EPA leniency. 
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The deficiencies in EPA's approach discussed in this 

opinion have recently been confirmed by the National Advisory 

Committee on Oceans and Atmosphere ("NACOA"). See NACOA, 

The Role of the Ocean in a Waste Management Strategy: A 

Special Report to the President and the Congress (draft ed. Jan. 

1981) [hereinafter cited as N ACOA Report]. N ACOA is an expert 

advisory committee created by Congress in 1977. Pub. L. No. 95-

63, 91 Stat. 265 (1977). In its reasoned and coherent report, 

NACOA stressed the need for development of a sound, 

multimedium approach to the problem of waste disposal. NACOA 

criticizes several aspects of EP A's regulatory scheme for sludge 

dumping. First, N ACOA rejects EPA 's interpretation of the 

MPRSA and the 1977 amendment; the statute, according to 

NACOA, bans only dumping that would unreasonably degrade the 

ocean, and that determination must be based upon full considera­

tion of the costs and environmental consequences of alternative 

disposal methods. Id. Ch. 3, at 11-12. Second, NACOA urges 

reversal of the "EPA policy that no ocean dumping permit will be 

issued when any land-based alternative exists"; EPA should not 

only determine whether an alternative is technologically feasible, 

but should also ascertain the relative costs of ocean versus land­

based disposal. Id. Ch. 3, at 7. Finally, N ACOA calls for 

thorough analysis of the environmental impact of land-based 

disposal, concluding that "the oceans should be utilized for the 
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disposal of certain wastes, if land disposal, deep-well injection, or 

incineration would more significantly degrade the environment or 

pose a greater risk to human health." Id. Ch. 3, at 10. These 

conclusions are not entitled to any special deference; although the 

facts upon which they are based are largely undisputed, EPA has 

not as yet commented upon the report. Nevertheless, the report 

lends additional support to this Court's own conclusions. 

EPA's refusal to consider the City's claims as to the 

potential dangerousness of land-based disposal is typical of what 

NACOA characterized as the Agency's "medium-by-medium 

approach" to waste disposal. That approach creates inconsistent 

results under the various environmental statutes that EPA admin­

isters, and it prevents the Agency from minimizing the overall 

risk to human health and the environment posed by waste disposal. 

Id. Ch. 3, at 4-9. EPA 's failure definitively to consider and make 

findings concerning the City's fears appears to conflict, for 

example, with the Agency's duties under the Resource Conserva­

tion and Recovery Act, 42 U.S.C. SS 6901-6987, since the 

cadimium levels in the City's sludge might well preclude land 

disposal in light of that statute's requirements. See NACOA 

Report, Ch. 1, at 24-25. 

EPA has overreacted to the Congressional chastisement 

of it in 1977. The Agency has swung from one extreme, at which 

it was overly lenient in permitting dumping because of financial 
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considerations, to the opposite extreme, at which it refuses to 

permit dumping even if it may be the method of disposal least . 

damaging to the environment. EPA seeks to shield its unreason­

able policy by blaming it on Congress: "if the City is in fact in a 

'Catch 22' situation, ... it is Congress, not the Agency, that has 

placed it there." Defendants' Memorandum at 34. But such 

arbitrariness will not lightly be imputed to the Congress. It is 

inconceivable, in light of the legislative history, that Congress 

can be said to have forbidden EPA from granting the City a 

permit to dump sludge upon a showing that land disposal would be 

more damaging than ocean dumping to the environment and to 

human health. 

Accordingly, the City is entitled to the entry of summary 

judgment in its behalf. The City will submit a proposed judgment 

within twenty days of this decision. EPA will then have twenty 

days in which to respond. In addition, in light of the technical and 

complex nature of the issues involved in this case, the parties may 

submit proposed corrections or amendments to this opinion within 

thirty days. The final order must re~ognize that the 1981 deadline 

remains intact but only for dumping that EPA determines -

pursuant to criteria that genuinely consider all of the relevant 

statutory factors - will unreasonably degrade the environment. 

Similarly, it will be for EPA to determine in the first instance the 

validity of the City's claims as to the environmental consequences 

of its ocean dumping versus land-based disposal. This decision 
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holds only that EPA must provide the City with an opportunity to 

present those claims and must decide those claims pursuant to 

criteria that require consideration of all of the statutory factors 

relevant to a reasoned determination. 

SO ORDERED. 

Dated: New York, New York 
April 14th, 1981 

ABRAHAM D. SOFAER, 
UNITED ST A TES DISTRICT JUDGE 
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FOOTNOTES 

1. Although the lands dedicated for the disposal are referred to as 
"parkland," EPA claims that they are in fact likely to be landfills 
or garbage dumps. The composting facilities may not be operative 
until some months after the 1981 deadline. The City has therefore 
developed an emergency plan under which it would store the 
sludge in lagoons until the composting could begin. 

2. Of the five grants awarded to the City, the first two, totalling 
$6 million, have been spent. The last two, totalling $158 million, 
have not been committed. The third grant is for $47 million. Of 
that, $12 million has been spent on centrifuges under construction; 
some of that money could be recouped by selling the equipment. 
The City may recently have entered into a $13 million contract 
for filter presses, but the remaining $21 million of the third grant 
is uncommitted. 

3. The Westchester suit, United States v. County of Westchester, 
79 Civ. 2186 (ADS), and the Nassau suit, County of Nassau v. 
United States Environmental Protection A ency, 81 Civ. 2032 
ADS, pose issues similar to those m this suit. But this opinion 

does not directly address those other actions. 

4. Responsibility for issuance of dumping permits for dredged 
materials is vested in the Secretary of the Army (and derivatively 
in the Corps of Engineers). Id. § 1413(a). The validity of the 
regulations that govern dredged materials is not before this 
Court. 

5. Senator Hollings, floor manager for the legislation, stated: 
"[Some] materials are inert or have no known adverse impact on 
the marine environment. And there are nonproductive areas of 
the ocean into which they can be dt1mped without damage. The 
sea is not uniformly productive. Some areas are more comparable 
to deserts than to highly productive agricultural lands. 11 ll7 Cong. 
Rec. 43,069 (1971). 
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6. The Interior Department wrote to the Senate Committee: 
"[Tl his Department has frequently expressed its opposition to the 
use of ocean waters for waste disposal. Implicit in our opposition 
to all ocean dumping, however, has been the recognition that 
feasllile alternatives are not always available." 1972 Senate 
Report at 4259 (emphasis in original). 

7. Section 1412(a) proscribes all dumping of high-level radioactive 
wastes and chemical or biological warfare agents. EPA had 
opposed such an absolute ban, see House Report No. 92-361, 92d 
Cong., 1st Sess. 41 (1971) [hereinafter cited as 1972 House Report], 
but Congress rejected that position. As Representative Frey (a 
member of the Committee on Merchant Marine and Fisheries and 
a prominent sponsor of the legislation) explained: "The serious 
adverse effects which the dumping of these materials could and 
do have, coupled with interim and long-term alternatives to their 
dumping in the oceans, have led me to conclude that no rational 
balancing of interests requires the use of our oceans and coastal 
waters for their dumping." ll7 Cong. Rec. 30,860 (1971) (emphasis 
added). By contrast, section 1412(a) does require a "rational 
balancing of interests" with respect to the dumping of other 
materials. 

8. The Interior Department stated: "In determining whether or 
not to approve a permit application, the Administrator would be 
required to consider (1) the impact of the dumping on the marine 
environment and human welfare and (2) other possible locations 
and methods of disposal, including land-based alternatives . " 
1972 House Report at 66. 

9. On another day of the debate, Representative Lennon stated 
that the Administrator: 

will be guided in issuing permits by criteria to be 
developed to serve as the standard under which 
permits may be issued. The' criteria will require 
an evaluation of all pertinent factors before any 
material can be transported for dumping. . . . 

He went on to list the factors contained in section 1412(a). 117 
Cong. Rec. 30,856 (1971) (emphasis added). 
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10. See, e.g., 117 Cong. Rec. 31,155 (1971) (remarks of Rep. 
Harrington)(Title I "requires the Administrator to establish 
criteria for evaluating permit applications which would take into 
account the effect on the marine environment and human welfare 
and an evaluation of alternative locations and methods of 
disposal." (emphasis added)). 

ll. The National Wildlife Federation decision held that the 
regulatory criteria promulgated for dumping dredged materials 
need not be identical to those promulgated for nondredged 
materials; the Administrator 11 may rationally conclude that the 
evaluation factors require certain criteria for one kind of waste 
and other criteria for another. 11 629 F.2d at 135. Nevertheless, 
the Court vacated some of the regulations related to dredged 
materials because EPA had failed adequately to explain why they 
differed from analogous regulations governing non dredged 
material. 

EPA seizes upon some language in the opm1on as 
supporting its position: e.g., "the Administrator is not required by 
any provision in the Act to include in the criteria, in any literal 
sense, the evaluation factors listed in the Act . . . ." Id. But 
such broad statements must be read in the context of the 
particular question before the eoort: namely, whether the 
statutory factors must be applied identically to dredged and 
nondredged materials. EPA's position in that case, moreover, was 
far less extreme that it is in this suit: "[EPA] argues that the 
staututory language is broad enough to permit the Administrator 
to determine that certain of the factors may not be relevant to 
evaluation of a particular permit application. The Government 
concedes that the Ocean Dumping Act requires the Administrator 
to consider all of the factors listed in the statute and the 
Convention. But it denies that the statute requires different 
materials to be treated as if they were the same." Id. at 132. The 
court agreed that "the Administrator has authority to conclude 
that certain statutory evaluation factors are inapplicable to a 
class or type of material." Id at 132. As the holding reflects, 
however, EPA 's conclusion that a factor is inapplicable to a 
certain class of materials must be reasonable. 

12. The regulations provided that prohibited materials could be 
dumped in amounts exceeding trace or limiting permissible 
concentrations pursuant to "interim special permits." Such 
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permits could be issued only after "evaluation of potential 
environmental impact [and] a thorough review of the actual need 
for the dumping and possible alternatives;" the decision would be 
based upon a consideration of factors similar to those specified by 
the Act. See 38 Fed. Reg. 12,873-74 (1973), § 227.42. No interim 
special permit could be issued unless an applicant (i) could 
demonstrate the need to dump as compared to other options, (2) 
could establish that the need for dumping "outweighs" the 
potential harm from dumping, and (3) could "provide a 
satisfactory implementation plan covering future dumping 
activities and fully adhere to the plan." Id. § 227 .43. As to those 
materials to be "strictly regulated," the regulations provided: 
"Until such time as specific quantitative criteria are available for 
guidance, EPA approval [of permits to dump such materials] will 
be based on a case-by-case evaluation of each application." Id. § 
227.30. -

13. See generally 38 Fed. Reg. 28,614 (1973). The revised 
regulations described more specifically the additional requirement 
that applicants for interim permits develop and actively 
implement "a plan to either eliminate the discharge entirely from 
the ocean or to bring it within the limitations" established for 
special permits, i.e., to eliminate any substantial chance of harm. 
Interim permits could not be renewed, but EPA agreed to issue 
new interim permits "upon satisfactory completion of each phase 
of development and implementation of the plan. 11 Id. § 
220.3(d)(l)(2). Interim permits were made unavailable to any new 
or expanded facility. Id. § 220.3(d)(3). In effect, EPA concluded 
that - solely by virtue of its newness - the dumping of any newly 
generated wastes was presumptively unreasonable. 

14. Precise quantification of the number of municipalities that 
received interim permits solely by virtue of their good-faith 
efforts to obtain funding is not possible, for EPA is still in the 
process of compiling the relevant decisions for the Court. 
Nevertheless, the legislative history' of the 1977 amendment, and 
EPA 's opposition to that amendment, make clear that this 
practice was common. See Part IV post. 

15. EPA explained its action as follows: 

Sections of Part 227 have been revised to reflect 
the recommendations of the workshop; thus all 
criteria are based on ecosystem impact rather 
than on assumptions regarding allowable 
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deviations from normal ambient values. These 
revisions · are consistent with the concept of 
"unreasonable degradation" in these regulations 
and are directed toward achieving the goal cf 
preventing significant impact upon the biota. The 
use of bioassay results for regulatory purposes 
will provide EPA with direct measurements of the 
impact of dumping materials, so that it will no 
longer be necessary to infer damage indirectly 
through measurements related to normal ambient 
values. 

42 Fed. Reg. 2466 (1976). 

16. These constituents were to be considered "present as trace 
contaminants only when they are present in materials otherwise 
acceptable for ocean dumping in such forms and amounts in liquid, 
suspended particulate, and solid phases that the dumping of the 
materials will not cause significant undesirable effects, including 
the possibility of danger associated with their bioaccumulation in 
marine organisms." Id. § 227 .6(b). 

17. Material in the liquid phase can be found environmentally 
aceptable only if the regulated constituents are present in 
concentrations that do not "exceed applicable marine water 
quality criteria after allowance for initial mixing," except for 
mercury, which may be present at the disposal site, after initial 
mixing, in concentrations that exceed by not more than 50% the 
average normal ambient concentration of mercury in nearby 
ocean waters. The applicable marine water quality criteria are 
those established by EPA in its publication "Quality Criteria for 
Water." Id. § 227.31. 

18. Initial mixing is EPA's conservative allowance for dispersion 
or diffusion of material in any phase - that which occurs within 
four hours after dumping. Id. § 227 .29(a). Of course, dispersion 
and diffusion continues beyond EPA 's four-hour allowance. 

19. The regulated contaminants are deemed present in trace 
quantities only when properly conducted bioassay results "do not 
indicate occurrence of significant mortality or significant adverse 
sublethal effects including bioaccummulation .... " Moreover, the 
absence even of such 11sublethal11 effects must be established by 
bioassays of sufficient duration "to provide reasonable assurance, 
based on consideration of the statistical significance of effects at 
the 95 percent confidence level. ... " Id. S 227 .6(c)(2), (3). 
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20. The limitations are applicable to both phases and "allow about 
a 50 percent deviation from normal ambient values"; in the case 
of solid materials, the limit is no more than 50% of "the normal 
ambient value in the vicinity of the proposed dump site." EPA 
recognized that "this is a very stringent requirement," but decided 
to retain it in full force for those phases until further data 
become available. Id. at 2467. 

21. For mercury and cadmium, EPA's numerical limitations mean 
that those metals may not be present "in any solid phase of a 
material in concentrations" greater than 0. 75 mg/kg and 0.6 
mg/kg respectively, or greater than 50% more than the average 
total mercury content of natural sediments of similar lithologic 
characteristics as those at the disposal site. Id. § 227 .6(e)(l), (2). 

22. EPA also refers to a statement in a subsequent House 
authorization report as supporting its interpretation. Defendant's 
Memorandum at 35. That statement is itself ambiguous. 
Moreover, such subsequent legislative statements cannot control 
the meaning of a previously enacted law. See, e.g., TVA v. Hill, 
437 U.S. 153, 189-93 (1978); SEC v. Sloan, 436 U.S. 103, 121-23 
(1978); Regional Rail Reorganization ActCases, 419 U.S. 102, 132 
(1974); National Nutritional Foods Ass'n v. Mathews, 557 F.2d 325, 
335 n. 7 (2d Cir. 1977). 

23. Representative Leggett (Chairman of the Subcommittee on 
Fish and Wildlife) stated: "A large part of the opposition to the 
termination of ocean dumping stems from the fact that it remains 
the cheapest means of disposing of municipal waste." 123 Cong. 
Rec. H ll,022 (daily ed. Oct. 14, 1977). Representative Hughes 
stated: "[S] o long as ocean dumping remains the cheapest and 
most convenient means of disposing of sludge, there will remain a 
tremendous pressure to continue dumping." Id. 

24. EPA's discussion of the colloquy illustrates the Agency's 
determination to find in the amendment authority to implement a 
policy it had previously adopted in its final regulations. Thus, 
EPA argues that the colloquy "is at clear odds with the plain 
meaning of the statute. Section 4(b) . . . simply defines the 
material which, according to Congress' direction, could not be 
dumped after 1981." Defendants' Memorandum at 32 n. *· But the 
colloquy conflicts with the statute only if EPA 's reading of the 
statute is correct. EPA also argues that "Senator Moynihan's 
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remarks are of limited assistance to the City in this case, as he 
was primarily concerned with the possibility .... that the City 
would have no viable alternative to dumping by the end of 1981. 
That, however, is not the case." Id. EPA here uses its conclusion 
that the land-based disposal is acceptable, to justify its refusal to 
hear the City's evidence that the interim land-based alternative is 
more hazardous than continuing ocean disposal until an acceptable 
alternative is devised. 

25. Although EPA claims that the amendment froze the 
regulations, it contended at oral argument that it retains the 
authority to alter the critical requirements used in enforcing the 
environmental impact criteria, such as bioassay techniques and 
the concentrations of substances in sludge from which a 
conclusive presumption of unreasonable degradation would be 
inf erred. If EPA's position were accepted, the Agency would be 
left free to manipulate the Act at will by defining which 
concentrations are unacceptably harmful. EPA seeks, in effect, 
to disclaim any discretion to alter the standards, while at the 
same time retaining the power to set any standards it wants by 
revising its enforcement manuals. 

26. EPA argues that Congress's refusal to amend the Act in 1979 
and 1980, despite the City's requests, "provides a clear mandate 
from Congress that sewage sludge that does not meet the 
standards established by the Agencys regulations not be dumped 
after December 31, 1981." Defendants ' Memorandum at 36. No 
such conclusion can be drawn, since the matter was not presented 
to either house, but only to one House subcommittee, the 
members of which might hold views far different from those 
reflected in the amendment's language and pre-adoption history. 
Courts have frequently discounted subsequent committee actions 
in interpreting statutory provisions. See, e.g., United States v. 
Southwestern Cable Co., 392 U.S. 157, 170 (1968); Wisdom v. 
Norton, 507 F.2d 750, 767 (2d Cir. 197;4). 
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