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NOTE TO 

THROUGH: 

THE WHITE HOUSE 

WASHINGTON 

March 16, 1987 

MARI MASENG 

LINAS KOJELIS~ 

FROM: MATT ZACHARif/c. 

SUBJECT: Sen. Nunn/ABM Treaty 

Attached for your use are two recent 
Washington POST articles that summarize 
Sen. Sam Nunn's position on reinterpretation 
of the ABM treaty. Also attached is an 
exerpt from Sen. Nunn's remarks on the 
Senate floor and report he submitted; 
significant passages are highlighted. 
We have the complete report and remarks 
if you would like more information. 
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1. Copyright 8 1987 The New York Times Campany; The New York Times, March 15, 
1987, Sunday, Late City final Edition, Section 4; Page ~,.column~; ~eek in_ 
Review Desk 338 words THE WORLD; Getting Down to Spec1f1cs on M1ss1le Monitors 
By ~atherinJ Roberts, Milt Freudenheim and James F. Clarity, LEA~: Far a serious 
negotiation on arms control, the talking has been unusually public. Soviet 
officials have been voluble in promoting Mikhail 5. Gorbachev's latest 
proposals. And last week, the Reagan Administration outlined its ideas for 
man i to ring compliance with a treaty on removing medium-range miss 1 les f ram 

2. The Associated Press, March 14, 1987, Saturday, AM cycle, Washington Date11ne 
856 words, ABM Battle Seen as Prelude to 'Star Wars' Fight, By TIM AHERN, 
Associated Press Writer, WASHINGTON, Treaty-Star Wars, LEAD: The fight over 
President Reagan•s attempt to reinterpret the 1972 Anti-Ballistic Missile treaty 
is likely to have a major impact on how much money Congress approves for 11 Star 
Wars," according to lawmakers on both sides of the issue. 

~ Copyright© 1987 The Washington Post, March 14, 1987, Saturday, Final Edition 
FIRST SECTION; PAGE A1, 743 words, Nunn: No Basis for Shift on ABM Treaty; 
Senator Warns of Possible Confrontation on •star wars• Funding, Dusko Doder, 
Washington Post Staff Writer, LEAD: In his third speech on the Senate floor in 
three days, Sen. Sam Nunn CD-Ga.) yesterday concluded that there was no bas is 
for the Reagan administration's attempt ta reinterpret the 1972 Antiballistic 
Hi.s.sile Treaty to allow testing and development of a 11 Star wars 11 missile 
defense., NATIONAL NEWS, FOREIGN NEWS 

4. Copyright© 1987 The New York Times Company; The New York Times, March 13, 
1987, Friday, Late City Final Edition, Section A; Page 16, Column 2; National 
Desk, 757 words, WASHINGTON TALK; Perle Is Bowing Out, His Goals and Acerbity 
Intact, By MICHAEL R. GORDON, Special to the New York Times, WASHINGTON, March 
12, LEAD: Richard N. Perle, a staunch opponent of past arms control agreements 
with the Soviet Union and one of this city•s most accomplished bureaucratic 
infighters, will leave office this spring, having accomplished his two main 
policy objectives: He has helped keep the Reagan Administration from concluding 
new agreements he deemed unsound and he has helped keep it from observing the 
old ones he was against from the start. 

5. Copyright© 1987 Reuters Ltd., March 13, 1987, Friday, AM cycle, Washington 
Dateline, 582 wards, WHITE HOUSE STICKS TO BROAD TREATY READING; REVIEW 
CONTINUES, WASHINGTON, ARMS-TREATY, LEAD: The White House insisted today that 
its broad interpretation of the 1972 Anti-Ballistic Missile <ABM) treaty was the 
right one but said the treaty was still being studied. 

6. Copyright© 1987 The Washington Post, ·March 13, 1987, Friday, Final Edition, 
FIRST SECTION; PAGE A25; THE FEDERAL PAGE, 792 words, Perle Resigns Tap Arms 
Policy Post; Hard-Liner Says Stance Succeeded, Marjorie Williams, Washington 
Post Staff Writer, LEAD: Assistant Secretary of Defense Richard N. Perle, for 
six years a chief architect of Reagan administration strategic arms policies, 
yesterday announced his resignation, saying that recent events had vindicated 
the administration's tough stance toward arms control with the Soviet Union., 
NATIONAL NEWS 

'-Copyright© 1987 The Washington Post, March 13, 1987, Friday, final Edition, 
FIRST SECTION; PAGE A35, 718 words, Nunn Again Hits ABM Pact Shift; 4 
Administrations Backed Strict Interpretation, Senator Says, Ousko Dooer, 
Washington Post Staff Writer, LEAD: Senate Armed Services Committee Chairman 

LEXIS NEXIS LEXIS NEXIS 
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sam Nunn (0-Ga.> asserted yesterday that four U.S. administrations consistently 
supported a restrictive interpretation of the 197~ Antiballistic Missile <ABM> 
treaty until the Reagan administration's attempt 1n 1985 to advance a new, broad 
reinterpretation of the pact., NATIONAL NEWS, FOREIGN NEWS 

a. copyright@ 1987 Reuters, Ltd.; Reuters North European Service, MARCH 12, 
1987, THURSDAY, PM CYCLE, 262 words, LEADING U.S. SENATOR SAYS SPACE TESTING 
VIOLATES ABM TREATY, WASHINGTON, MARCH 11, ARMS-TREATY, LEAD: A U.S. SENATE ARMS 
EXPERT TODAY SAID PRESIDENT REAGAN HAS NO LEGAL CASE FOR PROCEEDING WITH A BROAD 
INTERPRETATION OF AN ARMS CONTROL TREATY ALLOWING SPACE-BASED TESTING OF "STAR 
WARS" DEFENCE SYSTEMS. 

9. Copyright© 1987 The Financial Times Limited; Financial Times, March 12, 
1987, Thursday, SECTION I; American News; Pg. 3, 308 wards, Power To Reinterpret 
ABM Treaty Challenged, Stewart Fleming, US Editor, Washington 

10. Copyright@ 1987 The Times Mirror company; Los Angeles Times, March 12, 
1987, Thursday, Home Edition, Part 1; Page 1; Column 4; Foreign Desk, 837 words, 
NUNN ASSAILS ADMINISTRATION ON ABM POLICY, By PAUL HOUSTON and ROBERT c. TOTH, 
Times Staff Writers, WASHINGTON, LEAD: In a scathing report, Sen. Sam Nunn 
CD-Ga.) dealt a sharp blow Wednesday to the Reagan Administration's contention 
that testing and development of a space-based missile defense system is 
permitted under the Anti-Ballistic Missile Treaty with the Soviet Union. 

11. Copyrights 1987 The New York Times Company; The New York Times, March 12, 
1987, Thursday, Late City Final Edition, Section A; Page 1, Column 4; Foreign 
Desk, 885 words, NUNN SAYS RECORD ON THE ABM PACT IS BEING DISTORTED, By MICHAEL 
R. GORDON, Special to the New York Times, WASHINGTON, March 11, LEAD: Senator 
Sam Nunn, a key Democrat on military and arms-control issues, charged today that 
the Reagan Administration had misreprese-nted the 1972 Senate deliberations on 
the Antiballistic Missile Treaty so as to support its new broad interpretation 
of the treaty. 

12. Proprietary to the United Press International 1987, March 12, 1987, 
Thursday, AM cycle, Washington News, 582 words, Nunn again blasts broad ABli 
interpretation, By ELIOT BRENNER, WASHINGTON, Abm, LEAD: Sen. Sam Nunn, 0-Ga., 
rejected Thursday administration claims that superpower statements and behavior 
since the 1972 ABM treaty could allow an expansion of President Reagan's ' 1Star 
Wars'• program. 

13. Proprietary to the United Press International 1987, March 12, 1987, 
Thursday, PM cycle, Washington News, 739 words, By ELIOT BRENNER, WASHINGTON, 
Abm, LEAD: President Reagan's push for a broad reading of the 1972 ABM Treaty to 
allow expansion of his 1 •star Wars' 1 program is being rejected by chairmen of 
three key Senate panels, joined by a retired colleague who helped ratify the 
pact. 

~ Copyright@ 1987 The Washington Post, March 12, 1987, Thursday, Final 
Edition, FIRST SECTION; PAGE A1, 1176 words, Nunn Takes Strict View On AE:M; 
Broad Reading of Pact To Allow SDI Work Is Termed 'Absurd', R. Jeffrey Smith, 
Washington Post Staff Writer, LEAD: Set1ate Armed Services Cammi ttee Chairman Sam 
Nunn CD-Ga.> said yesterday that a "traditional," or restrictive, interpretation 
of the 1972 Antiballistic Missile CABM) treaty was "explicitly" supported by 
Pentagon and White House statements shortly after it was signed, and forcefully 
rebuked the Reagan administration for asserting otherwise., NATIONAL NEWS 

LEXIS NEXIS LEXIS NEXIS 
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15. The Xinhua General Overseas News Service, MARCH 12, 1987, THURSDAY, 457 
words, top u.s. congressmen oppose reinterpretation of abm treaty, washtngton, 
march 12; ITEM NO: 0312008, LEAD: the reagan administration•s attempts to 
redefine the 1972 anti-ballistic missile Cabm> treaty have headed strong 
oppositions at home though progress is bei~g made with the soviet uni~n on 
banning medium-range euromissiles. following a monday statement by six former 
defense secretaries urging president reagan to continue observance of the 
restrictive interpretation of the treaty, senate democratic leaders unanimously 
rejected wednesday the administration's view that a broader interpretation was 
"legally correct. 

16. The Associated Press, March 6, 1987, Friday, AM cycle, Washington Dateline, 
473 words, Byrd And Nunn Seek Pentagon Records, By TIM AHERN, Associated Press 
Writer, WASHINGTON, Arms Control-ABM, LEAD: Leading Senate Democrats asked for 
15-year-old Pentagon records on Friday in a continuing dispute over whether 
President Reagan's "Star Wars" anti-missile plan would violate a 1972 
U.S.-Soviet treaty. 

LEIIS NEIIS LEIIS NEIIS 
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Nunn Talies 
Strict View 
On ABM 
Broad Reading of Pact 
To Allow SDI Work 
Is Termed 4 Absurd' 

By R. Jeffrey Smith 
WashinRlon Post Starr Writer 

Senate Armed Services Commit-
• tee Chairman Sam Nunn (D-Ga.) 
said yesterday that a "traditional," 
or restrictive, interpretation of the 
1972 Antiballistic Missile (ABM) 

·treaty was "explicitly" supported by 
Pentagon and White House state
ments shortly after it was signed, 
and forcefully rebuked the Reagan 
administration for asserting other
wise. 

Nunn, whose view of the ARM 
treaty has • been awaited eagerly 
because of his influence on such 
issues, said on the Senate floor that 
he had found "a series of authori
tative statements" in the record of 
Senate ratification hearings on the 
treaty which "flatly and unequivo
cably · contradicted" administration 
assertions that the hearing record 
supported a more permissive or 
"broad" interpretation of the 1972 
pact. 

WASH. POST: 3-12-87 

Nunn said the assertions, which 
were initially expressed by State 
Department legal adviser Abraham 
D. Sofaer, were "absurd," "illop.ical" 
and "inadequate." He also said that 
Sofaer had undermined the admin
istration's credibility "by the dis
torted manner" in which he had ad
dressed the issue. 

Nunn's judgment on the proper 
interpretation of the ABM treaty 
was a blow to the Reagan admin
istration, which has sought to justify 
its broad interpretation of the pact 
to make room for more aggressive 
testing and development of missile 
defense technologies under the 
Strategic Defense Initiative (SDI), 
or "Star Wars," program. 

Nunn's view was echoed yester
day by Senate Foreign Relations 
Committee Chairman Claiborne Pell 
(D-R.I.) and Senate Judiciary Com
mittee Chairman Joseph R. Biden 
Jr. (D-Del.). 

Senior White House officials yes
terday indicated a new willingness 
to explore compromise with Con
gress on the question. One senior , 
official said the new team of How
ard H. Baker Jr. and Frank C. Car
lucci in the White House is trying to 
work out "a constructive arrange
ment" to avoid a confrontation with 



because they think it would gut the 
ABM treaty. . 

Congress over the ABM treaty and In an unusual letter to Nunn re-
SDI research and development, leased yesterday, Sofaer seemed to 

Specifically, members of • the • acknowledge that his original find-
president's national security plan- ing that the ratification process sttp· 
ning group yesterday discussed pos- ported the broad interpretation may 
sible compromises with Congress have been flawed. Sofaer wrote that 
that · could head off legislation de- "the points made on the ratification 
manding that the administration . record of the treaty ... in our Oc
follow t_he traditional, or "narrow," · tober 1985 analysis did not provide 
interpretation. • a complete portrayal of the ratifi-

Although the president decided in cation proceedings." 
1985 on the basis of Sofaer's anal- In the letter, which was sent to 
ysis that the "broad" interpretation Nunn three days ago, Sofaer also 
_ was legally justified, he also agreed said he had "concentrated" on the 
in response to protests from Con- separate issue of what U.S. and So
gress and U.S. allies not to follow viet officials said during the treaty 
the interpretation right away. negotiations, not on the Senate rat-

The issue has arisen again be- ification, and that "I did not review 
cause Secretary of Defense Caspar . this material personally·'.'. 
W. Weinberger urged the president _ In 1985 Sofaer !est1fled to_ the 
l t th t h h' • d d Senate Armed Services Comnuttee 
as bmon ° c ang~ 19 mm ~n that the ratification record "can 

em race. the broad mterpreta~1~n. fairly be read to support the so-
The Soyi~ts a?d many U·?· cnt_ics called broader interpretation" of the 
of _a?mm1stratton pohcy, t?cludmg ; treaty. 
officials who helped ne?oltate _the . Sofaer said in his letter that a 
ABM trea~y under Pres.1dent Rich- _ more "comprehensive" study of the 
ard ~: Nixon,_ have said. the p~ct issue is under way, and he promised 
proh1b1ts the kmds of testing Wem- to "personally review this material 
berger has so~ght to ~gin. . and satisfy myself that the analysis 

After a bnef admm1stratton de- we present is complete." 
bate, President Reagan agreed last Nunn cited several statements by 
month to postpone a decision to act executive branch officials during 
on the broad interpretation until he the ratification hearings that he said 
had consulted with congressional Sofaer had ignored or "distorted" in 
leaders and allied officials, many of 1985. One was a written statement 
wholl! oppose the interpretation by Melvin R. Laird, then the sec-

~ retary of defense, that Nunn s~id 
"clearly sets forth the traditional 
interpretation of the treaty;" ;moth• 
er was a written statement by John 
S. Foster Jr.,· then the Pentagon's 
senior technical official, that Nunn 
said 11directly contrndicts" Sofaer's 
claims about the hearings. 

Nunn also said Sofaer had 
omitted a "crucial" comment by a 
member of the Joint Chiefs of Staff 
"that the JCS were aware of the 
limits on development and testing 
of [exotic missile defense technol
ogies), ... had agreed to them, and 
recognized that this was 'a f unda
mental p,ut of the agreement.' " 

Nunn said the record demon
strated that Sofaer's analysis · of 
comments at the time by Sen. Hen
ry M. Jackson (D-Wash.), a key fig
ure in the ratification who interro
gated Laird, Foster, and the JCS 
official, "is a complete and total mis
representation." 

Nunn also noted that Sofaer "has 
not identified, nor did I find, :my 
statements in the record in which 
any senator or any Nixon adminis
tration official explicitly stated" that 
realistic testing of an exotic missile 
defense was .illowed. As a result, 
Nunn snid, "Many in the Senate 
would be inclined to apply the clas
sic line of cross-examination to the 
executive branch: 'Should we be
lieve what you were telling us then 
or should we believe what you are 
telling us 'now?'" 



Nunn c;iutioned th;it his remarks 
. applied only to the ratification hear• 

ings, and not to the actual treaty 
negotiations or the record of sub
sequent statements .tnd activities 
on miss11e defense efforts by the 
two superpowers. Nunn said he will 
address these issues. which some 
':'1dministrntion officials consider 
more important in the deb;ite, in 
speeches tod.ty and tomorrow. 

But Nunn added that assertions 
by the administration that the rat
ification process did not matter are 
"contrary to the long-term interests 
of the United States," and raise a 
"direct constitutional confrontation 
with Congress" that may lead to 
restrictions on funding for SDI. 

Several administration officials 
said they would like to strike a bar
gain with Congress in which SDI 
funds might still be increased. But 
the officials said Reagan and Wein
berger were • unenthusiastic about 
making key political concessions. 

Sen. J\lhert Gore Jr. (D-Tenn.), 
for example. has proposed tn ex· 
tract an administration pledge to 
ahide by the narrow interpretation 
for at lenst another year, as well ns 
a commitment to bargain seriously 
on SDI with the Soviets, in ex• 
change for "respectable'~{ uncling of 
SDI. 

But Gore also faces significant 
congression.11 opposition to his plnn, 
staff aidt'.S and li>gislators snid yes• 
terd.1y, especially in light of N11nn's 
vigorous criticism of the adminis
tration's position. 

Sft~ff writer Lou Cannon 
contributed to this report. 
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Nunn Again Hits ABM Pact Shift 
4 Administrations Back~d Strict Interpretation, Senator Says 

By Dusko Doder 
W•shinaton Poot St~ff Writer 

Senate Armed Services Commit
tee Chairman Sam Nunn (D-Ga.) 
asserted yesterday that four U.S. 

• administrations consistently sup
ported a restrictive interpretation 
of the 1972 Antiballistic Missile 
(ABM) treaty until the Reagan ad
ministration's attempt in 1985 to 
advance a new, broad reinterpreta
tion of the pact. 

The Georgia Democrat, a key 
arms-control and military affairs 
figure on Capitol Hill, for the sec
ond time in two days rebuked the 
administration for attempting to 
provide a new legal basis for ag
gressive testing and development of 
the components of the Strategic 
Defense Initiative (SDI), or "Star 
Wars," missile defense. • 

On Wednesday, Nunn asserted 
that his research had led him to the 
conclusion, "compelling beyond a 
reasonable doubt," that the Senate's 
ratification of the treaty in 1972 
was based on il restrictive interpre
tation of the pact. He charged that 
Abraham D. Sofaer, the principal 
author of the reinterpretation and 

'State Department legal adviser, had 

advanced a "complete and total mis
representation• of parts of the rat
ification record to.bolster his case. 

Yesterday, Nunn rebutted in 
great detail another administration 
argument offered by Sofaer and 
Defense Secretary Caspar W. Wein
berger. This argument holds that 
the United States has not held to a 
single, consistent position on what 
the 1972 treaty permits in regard 
to exotic defenses based in space. 

Nunn said that "the available 
record of both official and unofficial 
U.S. statements directly contra
dicts• both Weinberger and Sofaer. 

He cited several administration 
documents including a 1979 Arms 
Control Impact Statement dealing 
specifically with the issue of testing 
and development of space-based 
antiballistic missile technologies 
under the ABM treaty. 

The statement said that "the de
velopment, testing and deployment 
of such systems . . . is prohibited by 
Article V of the treaty: 

Subsequent statements to Con-
. gress by the Reagan administration 
"consistently took the position that 
mobile space-based ABMs using 
exotics could not be tested and de-

veloped under the ABM treaty," 
Nunn said. 

Nwm concluded that by its ac
tions and words since 1972, the 
Soviet Union also appeared to ac
cept the initial interpretation of the 
treaty. 

Nunn added that the Reagan ad
ministration had reaffirmed that 
traditional, or restrictive, interpre
tation of the treaty as recently as 
March 1985. Sofaer's reinterpreta
tion in October 1985, Nunn said, 
represented an "amazing sort of 
legalistic gymnastics." 

Nunn accused Sofaer of present
ing a doctored version of the record 
to support this argument in 1985, 
dropping what Nunn called ''the cru
cial first sentence" of one paragraph 
he had quoted to support the argu
ment that the administration in 
1982 had adopted a broad interpre
tation of the ABM treaty in an of
ficial document. 

Nunn charged further that in re
lying on one informal publication of 
the Arms Control and Disarmament 
Agency, Sofaer ignored much more 
important documents based on 
high-level policy reviews which ex-

plicitly embraced the restrictive 
interpretation of the treaty. 

Sofaer yesterday called on anoth
er critic, Sen. Carl Levin (D-Mich.), 
to apparently retract some of his 
earlier testimony on the issue. 

"In my office today," Levin said 
on the Senate floor, "Judge Sofaer 
explicitly and repeatedly disavowed 
the October 1985 memorandum 
regarding the ratification record of 
the ABM treaty [which claimed that 
record supported Sofaer's new, 
broad interpretation of the treaty]. 
He described it as an incomplete re
view of the ratification record 
which was prepared by young law
yers on his staff. He said he did not 
stand behind that memorandum or 
those parts of his testimony before 
the House and Senate committees 
based on that memorandum.'' The 
testimony Sofaer gave that October 
was sharply criticized by Nunn yes
terday. 
, Levin said that Sofaer told him he 
was pr~aring a new review of the 
record but that "he has not changed 
his mind about the validity'' of his 
reintepretation of the pact. 

A spokesman for Sofa er ref used 
to comment. 

Nunn is scheduled today to ad
dress the question of the ABM ne
gotiating record, which along with 
the Senate's original understanding 
of the meaning of the treaty and 
subsequent practices and public 
statements, has a crucial bearing on 
the treaty interpretation. 



Perle Resigi1S 
L-

To11 _\r111s 

Policy Post 
Hard-Liner Says 
Stance Succeeded 

~Of 
By Marjorie Williams 

W:uhingtoo Po&: SI;\/! Wnter 

Assistant Secretary of Defense 
Richard N. Perle, for six years a 
chief architect of Reagan adminis
tration strategic arms policies, yes
terday announced his resignation, 
saying that recent events had vin
dicated the administration's tough 
stance toward arms control with 
the Soviet Union. 

In an interview, Perle predicted 
that President RE-2gar. will meet 
Sovier leader Mikhail Go,bache\· 
this year in a full S'J.ITlr!:it. and said 
he anticipates ti.at thE: cv,o leaders 
will agree on elirr..inating L'1terme
diate-range nuclear forces in Eu
rope. 

Perle, who became assistant sec
retary for international security 
policy in March 1981, yesterday 
released a letter to Reagan in which 
he announced his resignation "ef
fective this spring after an orderly 
transition in my office." He will con
tinue to serve as an ad,iser to the 
Defense Department and to "other 
executive departments,• he said, 
without explaining what that role 
might entail, and said he plans to 
write the novel he attempted to sell 
to publishers last April. 

Bidding on his five-page prospec
tus passed $300,000 before Perle 
withdrew it from submission follow
ing charges that he would unfairly 
profit from public office and might 
compromise national security. 

At a news conference, Perle dis
missed as "profoundly vvrong" a 
Wednesday statement by Sam Nunn 
(D-Ga.), chairman of the Senate 
Armed Services Committee, chal
lenging the administration's "broad" 
interpretation of the 1972 Antibal
listic Missile (ABM) treaty. That 
interpretation, of which Perle has 
been a leading proponent, would 
allow thf' United State.s to test com
ponents of the Strategic Defense 
Initiative (SDD, or "Star Wars.n 
Nunn charged that the administra
tion had distorted the intent of the 
treaty negotiators and misrepre
sented the record of the treaty's 
ratification by the Senate. 

While Perle said yesterday that 
''It's not for me to a1u10unce" who 
·will succeed him in the job, knowl
edgeable sources said that the nom
ination is expected to go to Frank]. 
Gaffney Jr., deputy assistant sec
retary of defense for nuclear forces 
and arms control policy, a Perle 
protege. 

Gaffney, 33 , served with Perle on 
·the staff of the late Sen. Henry M. 
Jackson (D-Wash.). Gaffney is a 
hard-liner whom Perie has groomed 
as a successor by assigning him to 
the most sensitive deputy slot, 
sources said. Wrjie "the process 
is:1 ' t comp,e~e." acc::,'11~-~ :o one 

has been under consideration. He 
added, however, that uas you know, 
that is a decision that is made in the 
White House. To the best of my 
knowledge, no decision has been 
made at this time." 

Perle, often described as "the 
Prince of Darkness• for his dour 

" ••• Those who 
appear most 
passionate for arms 
control are often the 
least conipetent to 
go out and negotiate 
it" 

- Richard N. Perle 

outlook on Soviet intentions and his 
hard-line stance on arms control 
negotiations, said yesterday "it is 
not true, and it has never been 
true," that he has stood in the way 
of anns control agreements. 

In his letter to Reagan, he wrote, 
"While much difficult negotiation 
lies ahead, I believe that you will 
succeed where your detractors 
have failed, and that you "'ill finally 
prove that those who appear most 
passionate for arms control are of
ten the least competent to go out 
and negotiate it." 

Such remarks have earned Perle 
a reputation as an articulate but 
sc,rr.etimes adder-tongued advocate 
oi adm1r.1,,tra,;0n policy. \-1.."Jst re• 

cently, he stirred controversy at an 
international conference Feb. 1 by 
condemning Western European 
leaders as "mealy-mouthed" in their 
opinions on world security issues, 
given to "misty blandishment" to
ward the Soviet leadership. The 
White House distanced itself from 
Perle's remarks, taking the unusual 
step of denying that he spoke for 
the administration. 

Perle said that his book will be "a 
real novel. The impression that it 
will be a thinly veiled memoir is 
quite mistaken: However, the pro
posal circulated among publishers 
last spring said the book would con
cern "an array of bureaucratic ma· 
neuvers recounted in the context of 
actual events altered only enough 
to make them publishable, to pre
serve the fiction in 'Memoranda 
[the book's tentative title].' " 
Perle's literary agent, Robert B. 
Barnett of the law firm Williams & 
Connolly, said that he would prob
ably circulate the same proposal he 
offered to publishers last spring. 

When Perle sought offers for his 
proposed novel last spring, Nunn 
wrote to President Reagan charg· 
ing that Perle was -Violating a fun• 
damental public trust and endanger
ing the confidentiality of important 
national security interests." Perle 
subsequently announced that he 
would not contract with a publisher 
until leaving office. 

Asked to describe his advisory 
arrangement with the Defense De
partment, Perle said that "I haven't 
worked out all of the detatls yet." 
and that he will "be at the ciis?Osai 
of the secretary cf defense. -
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The bill clerk proceeded to call the 

roll. • • 
Mr. NUNN. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

ORDER OF PROCEDURE 

ports: First, the Reagan administra
tion made a case for a broader reading 
of the treaty based, in part, on an 
analysis of the Senate ratification pro
ceedings, arguing that the record of 
this debate supported the reinterpre
tation. I found this case not to be cred
ible. Second, the Reagan administra
tion made a case .for a broader reading 
of the treaty based, in part, on subse-

The P~ESIDING OFFICER. Under quent practice, arguing that. the 
the previous order, Senators may now record of the United States and Soviet 
speak out of order for up to 30 min- . statements and practices supported 
utes each, not to extend beyond the • the reinterpretation. I also found this 
hour oill a.m. . case not to be persuasive. 

Some 'advocates of the broader read
INTERPRETATION OF THE ABM ing-including its principal author, 

TREATY Judge Sofaer-now appear to be hang

PART Ill'. THE ABM NEGOTIATING RECORD 

Mr. NUNN. Mr. President, in my re
marks today, I will present the third 
segment of my report on the ABM 
Treaty reinterpretation controversy. 

On Wednesday, I addressed the 
origi.na.l. meaning of the treaty as pre
sented to the Senate in 1972. Yester
day, I discussed the statements and 
practices of the parties from the time 
the treaty was signed in 1972 until the 
reinterpretation WM announced in late 
1985. 

Today I will address the record of 
the ABM Treaty negotiations in 1971 
and 1972 as provided to the Senate by 
the Department of State. 
- Mr. President, I again apologize to 
the Chair and my colleagues for my 
raspy voice this morning, but I am still 
battling laryngitis, though it is getting 
a little better. 

In my remarks on Wednesday, I con
cluded that the Nixon administration 
explicitly told the Senate durL11g the 
treaty ratification proceedings that 
the treaty prohibits the development 
and testing of mobile/space-based 
~IBM"s using exotics. I also concluded 
that the Senate clearly understood 
this to be the case at the time it gave 
its advice and consent to the treaty, 
and that the evidence of this is com
pelling beyond a reasonable doubt. 

Yesterday, I reviewed the available 
record of the United States and Soviet 
practices and statements during the 
13-year period between the signL'lg of 
the treaty and the annou.,cernent of 
the reinterpretation which occurred in 
October of 1985. 

Under both international a..11d do
mestic law, such evidence may be con
sidered in determining the meaning of 
the treaty. 

Based on the information provided 
to the Senate to date by the State De
partment, I found no evidence which 
contradicted the Senate's original un
derstanding of the meaning of the 
treaty. On the contrary, I noted that 
successive administrations, including 
the Reagan administration. had prior 
to 1985 consistently indicated that the 
treaty banned the development and 
testing of mobile/space-based ABM's 
using exotics. 

Summarizing then, where the situa
tion now stands after the first two re-

ing their hats on the negotiating 
record, arguing that this negotiating 
record provides persuasive or compel
ling support for their case. As I noted 
on Wednesday, the administration's 
focus on the negotiating record as a 
primary source of treaty interpreta
tion confronts us with three separate 
possibilities: 

The first possibility: If the negotiat
ing record is consistent with the origi
nal meaning of the treaty as provided 
t-0 the Senate by the executive branch, 
the traditional interpretation would 
prevail beyond question. 

The second possibility: If the negoti
ating record is ambiguous or inconclu
sive, there would be no basis for aban
doning the traditional interpretation. 
Absent compelling evidence that the 
contract consented to by the U.S. 
Senate was not the same contract en
tered into between the Nixon adminis
L:ration and the Soviet Union-and we 
do not have that kind of evidence-the 
treaty presented to the Senate at the 
time of ratification should be upheld. 

There Is a third possibility: If the ne
gotiating record clearly establishes a 
conclusive basis for the reinterpreta
tion. this would mean that the Presi
dent at that time signed one contract 
with the Soviets and the Senate rati
fied a different contract. Such a con
clusion would have profoundly dis
turbing constitutional implications 
and as far as :r know would be a case of 
first impression. 

Because of the grave constitutional 
issues at stake, and my responsibilities 
as chairman of the Armed Services 
Committee and cochairman of the 
Arms Control Observer Group, I have 
taken a. personal interest in this 
matter and have spent countless hours 
in S-407 reviewing the negotiating 
record, which is still classified. 

It is important to note that the ma
terial presented in terms of the negoti
ating record consists of a disjointed 
collection of cables and memoranda. 

This is not unusual. A lot of people 
really do not understand what a nego
tiating record is. It is not a clear tran
script of a dialog between the two su
perpowers as they negotiate around 
the table-far from that. That is not 
what a negotiating record is. There is 
no single document or even set of doc~ 
uments that constitutes an official ne-

gotiating history. There is no tran
script of the proceedings. Instead, 
what we have is a varity of documents 
of uneven quality-some of them pre
cise, some of them well structured, 
some of them done hastily, some of 

• them simply notes in the margin. 
Some involve detailed recollections of 
conversations, others contain nothing 
more than cryptic comments. 

Nonetheless, this is the record on 
which the Reagan administration's de
cision was based. If the State Depart
ment identifies and submits other rele
vant documents, I shall be prepared to 
review them as well. I want to stress to 
my colleagues that what I have exam
ined is a negotiating record presented 
by the State Department to the U.S. 
Senate. If there are other • matters 
which I have not seen, then, of course, 
my remarks cannot possibly cover , 
those matters. We have been assured 
that we have been given the negotiat
ing record as known to the State De
partment. 

Having been through the material, I 
will understand why, as a matter of 
international law, the negotiating 
record is the least persuasive evidence 
of a treaty's meaning. It does not have 
the same standing, of course, as the 
treaty itself under international law; it 
does not have the same standing as 
the conduct of the parties subsequent 
to entering into the agreem~nt; it does 
not have the same standing as the 
ratification proceedings whereby the 
Senate takes formal testimony and 
has fonnal debate and has formal 
presentation of matter by administra
tion witnesses. To put this in the right 
L."lternational lega.i. framework Lord 
McNair, who is an expert on treaties 
and interpretations ·thereof, states as 
follows: 

The preceding review of the practice imil
cates that no litigant before a.n internation
al tribunal can afford to ignore the preps.ra.
ton' work of a • treaty, but that he would 
probably err in making it the ma.in plank of 
his argument. Subject to the limitations in
dicated in this chapter, it is a useful 
makeweight but' in our submission it would 
be unfortunate if preparatory work ever 
became a main · basis of interpretation. In 
particular. It shc,uld only be admitted when 
it affords e\-idence of the common intention 
of both or ·all pa:-ties. 

This same general view is set forth 
in the commentary on the second re
statement of the foreign relations law 
of the United States, which notes that 
"conference records kept by delega
tions for their own use• • • will usual
ly be excluded" from consideration 
under international law, although 
they may be considered by national 
courts for domestic purposes. 

The materials in the negotiating 
record provided the Senate simply do 
not compare in quality to the debates 
and reports normally relied upoon for 
interpretation of legislation. Nonethe
less. the records provided to the 
Senate contain a significant amount oi 
ma,terial bearing on the issue of the 
development and testing of exotics. 
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Based on my review, I believe that 

Judge Sofaer has identified some am
biguities in this record. One cannot 
help but wish that the United States 
and Soviet negotiators had achieved · a 
higher level of clarity and precision in 
their drafting of this accord. Of 
course, as we in the Senate well know, 
writing clear law is a worthy goal but 
one which is not easily attained. These 
ambiguities are not, however, of suffi. 
cient magnitude to demonstrate that 
the Nixon administration reached one 
agreement with the Soviets and then 
presented a different one to the 
Senate. 

I want to repeat that sentence, be
cause I think it is important: These 
ambiguities are not, however, of such 
magnitude to demonstrate that the 
Nixon administration reached one 
agreement with the Soviets and then 
presented a different one to the 
Senate. 

Notwithstanding the ambiguities, 
the negotiating record contains sub
stantial and credible information 
which indicates that the Soviet Union 
did agree that the development and 
testing of mobile/space-based exotics 
was banned. I have concluded that the 
preponderance of evidence in the ne
gotiating record supports the Senate's 
original understanding of the treaty
that is, the traditional interpretation. 

I have drafted a detailed classified 
analysis which examines Sofaer's ar
guments about the negotiating record 
at great length. Over the next few 
days, I intend to consult with the dis
tinguished majority leader, Senator 
BYRD, about submitting this report for 
the review of Senators in room S-407. 
I will also work with the State Depart
ment to see how much of this analysis 
can be declassified and released for 
public review. 

I would, of course, like for all of it to 
be released. 

Mr. President, I believe it is appro
priate at this juncture to pause for a 
moment and reflect on how the ad
ministration could be · in such serious 
error ori its position on this very im
portant issue. First, the administra
tion, in my view, is wrong in its analy
sis of the Senate ratification debate. I 
think I have set that forth in great 
detail. 

Second, I think the Reagan adminis
tration is wrong in its analysis of the 
record of subsequent practice, at least 
insofar as we have been given informa
tion on that subject. 

Third, I believe the administration is 
wrong in its analysis of the negotiat
ing record itself. I believe that we need 
to take a look at the procedure by 
which the administration arrived at its 
position. I think the procedure itself, 
as people find out more about it, will 
reveal itself as having been fundamen-
tally flawed. . 

At the time the decision was an
nounced by the Reagan administra
tion in 1985, the administration was di
vided as to the correct reading of the 
negotiating record, with lawyers at the 

Arms Control and Disarmament 
Agency, the Defense Department, and 
even within Judge Sofaer's own office 
holding conflicting views. By his own 
admission, Judge Sofaer had not con
ducted a rigorous study of the Senate 
ratification proceedings or the record 
of United States and Soviet practice, 
even though these are critical-indeed 
crucial-elements of the overall proc
ess by which one interprets treaties. 
Judge Sofaer made no effort to inter
view any principal ABM negotiator 
except Ambassador Nitze-even 
though most of these gentlemen were 
still active professionally and living in 
or near Washington, DC. Finally, 
there was no discussion with the 
Senate, despite the Senate's constitu
tional responsibilities as a conguaran
tor of treaties. 

Mr. President, to say that this is a 
woefully inadequate foundation for a 
major policy and legal change is a vast 
understatement . . I hope that we can 
now begin to address the real prob
lems, begin to address the real prob
lems that confront our Nation in the 
areas of strategic balance and arms 
control. 

There are a number of specific steps 
which I believe our Government 
should take in trying to bring a final 
resolution to this legal controversy, 
which I think is an unfortunate con
troversy. First, I believe the State De
partment should declassify the ABM 
Treaty negotiating record after con
sulting with and informing the Soviet 
Union of our intentions. The only 
downside I can see to declassification, 
since this record is at least 15 years 
old, is the diplomatic precedent, and 
that is to be considered. However, if 
the Soviet Union is informed and con
sulted in advance of declassification, it 
seems to me that there would be no 
adverse precedent. 

Second, we must recognize that by 
upholding the traditional interpreta
tion of the treaty we certainly will not 
eliminate all the ambiguities with re
spect to the effect of the treaty. Some 
ambiguities remain. The United States 
and the Soviet Union have not 
reached a meeting of the minds on the 
precise meaning of such important 
words as "development," "compo
nent," "testing in an ABM mode," and 
"other physical principles." The ap
propriate forum for attempting to 
remove these ambiguities is the Stand
ing Consultive Commission [SCCJ, as 
specified in the treaty. I strongly re
commened that the sec be tasked 
with the very important job of discuss
ing these terms with the Soviet repre
sentatives and trying to come to 
mutual agreement. 

Third and most important, we 
should continue to negotiate toward 
agreement in Geneva on a new accord 
limiting offensive as well as defensive 
systems, which would supersede the 
ABM Treaty as well as SALT II. and 
that would, of course, render moot this 
whole debate about narrow versus 
broad interpretation. Nothing would 

• be better than to render this argument 
moot by entering into a comprehen
sive agreement on offense and defense 
and to have the terms defined with pre
cision, . clear up these ambiguities, and 
move on into the new arms control 
era. 
• Finally, we must develop an objec
tive analysis of what tests are neces
sary under the strategic defense initia
tive which cannot be conducted ·under 
the traditional interpretation. We 
were told last year by General Abram.
son, the head of this project, that 
there were no tests which would be ad
versely impacted by the traditional in
terpretation before the early 1990's. If 
that has changed, we need to know 
what changes have taken place and 
what has driven those changes. I want 
to emphasize that our Armed · Services 
Committee needs this analysis and we 
need it before we begin the markup of 
our committee bill, because any discus-

• sion of what this SDI money is going 
to be used for has to have as a founda
tion the overall interpretation and the 
tests that will be conducted thereun
der . . 

! emphasize also that· the determina
tion should be based on a sound tech
nological assessment and not on an 
ideologically driven kind of judgment. 
It is important for us to know that we 
are getting an analysis of scientists 
and not ideologs who have some 
agenda that has nothing to do with 
the technoiogy and the tests at hand. 

Mr. President, I hope to speak on 
this subject again in the future. I 
would like to be able to make my anal
ysis of the negotiating record available 
to the public, but it is classified so I 
can only state the conclusions which I 
have given this morning. I will, howev
er, be filing in t he next several days a. 
comprehensive analysis that will be 
classified. At some juncture in the 
future, as I have explained, I hope 
that that will be available for public 
dissemination. 

I also repeat that I hope that we will 
be able to declassify this whole record. 
There will be many lawyers who would 
be interested in the analysis that ha:, 
taken place. I hope our country could 
move out of the legalistic debate now 
and get down to the crucial substance 
of the SDI Program and the arms con
trol issues with which we are faced. 

Mr. President, I should like to read 
for the RECORD what I think is a very 
important statement by · six former 
Secretaries of Defense of our country 
on the . ABM Treaty. The statement, 
dated March 9, 1987, is signed by the 
Honorable Haroid Brown, the Honora
ble Melvin Laird, the Honorable Elliot 
Richardson, the Honorable Clark Clif
ford, the Honorable Robert McNa
mara, and the Honorable James 
Schlesinger-as I count it, three Re
publicans and three Democrats who 
served u..,der different administra
tions. 
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STATEMENT BY FORMER SECRETARIES OF 
DEFENSE ON THE ABM TREATY 

MARCH 9, 1987. 
We reaffirm our view that the ABM 

Treaty makes an important contribution to 
American security and to reducing the risk 
of nuclear war. By prohibiting nationwide 
deployment of strategic defenses, the 
Treaty plays an important role in guaran
teeing the effectiveness of our strategic de
terrent and makes possible the negotiation 
of substantial reductions in strategic offen
sive forces. The prospect of such reductions 
makes it more Important than ever that the 
U.S. and Soviet governments both avoid ac
tions that erode the ABM Treaty and bring 
to an end any prior departures from the 
terms of_ the Treaty, such as the Kras
noyarsk radar. To this end, we believe that 
the United States and the Soviet Union 
should continue to adhere to the traditional 
Interpretation of Article V of the Treaty as 

• it was presented to the Senate for advice 
and consent and as it has been observed by 
both sides since the Treaty was signed in 
1972. 

HAROLD BROWN. 

The bill clerk proceeded to call the 
roll. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

RECESS UNTIL 11 A.M. TODAY 
Mr. BYRD. Mr. President, the 

swearing in of the new Senator from 
Nebraska will take place at 11 o'clock 
this morning. No Senator seeking rec
ognition, I therefore ask unanimous 
consent that the Senate stand in 
recess until 11 a.m. today. 

There being no objection, at 10:30 
a.m. the Senate recessed until 11 a.m.; 
whereupon, the Senate reassembled 
when called to order by the Vice Presi
dent. 

MELVIN R. LAIRD. SENATOR FROM NEBRASKA 
ELLIOT L. RICHARDSON. 
CLARK M. CLIFFORD. The VICE PRESIDENT. The Chair 
RoBERT s. McNAMARA. lays before the .Senate the Certificate 
JAMEs R. SCHLESINGER. of Appointment of the Honorable 

I thank the Chair, and again I thank . David Kemp Karnes as a Senator from 
the majority leader for giving me the the State of Nebraska. 
opportunity to make this series of Without objection, it will be placed 
presentations before the Senate. on file, and the certificate of appoint-

Mr. President-, there are three mem- ment will be deemed to have- been 
hers of my staff to whom I express my read. 
appreciation for the countless hours The certificate of appointment is as 
they have worked on the issues which follows: 
I have presented during the last 3 To THE PRESIDENT oF THE SENATE oF THE 
days: Mr. Bob Bell of my staff, who is UNITED STATES 
an expert on arm.s control, formerly This is to certify that, pursuant to the 
worked for the Library of Congress power vested In me by the Constitution of 
and the Foreign Relations Committee the United States and the laws of the State 
of this body. He has spent several hun- of Nebraska, I, Kay A. Orr, Governor of said 
dred hours in S. 407 reviewing the te- State, do hereby appoint David Kemp 
dious details of the negotiating record. Karnes a Senator from said State to repre
He is one of six Senate staff members sent said State In the Senate of the United 

States until the vacancy therein caused by 
who have had access to those records. the death of Edward zorinsky is filled by 

I also express my thanks to Mr. election as provided by law. 
Andy Effron, who is an attorney who Witness Her Excellency our Governor 
formerly served with the Office of Kay A. Orr and our Seal hereto affixed at 
General Counsel in the Department of Lincoln this 11th day of March 1987. 
Defense and is now on the Senate KAY A. ORR, 

Armed Services Committee staff. Al- Governor. 
though he has not had access to the The VICE PRESIDENT. If the Sen-
negotiating record, he has been of tre- ator-designate will present himself at 
mendous assistance in the analysis of the desk, the Chair will admi..'U.Ster the 
legal and international law matters re- oath of office as required by the Con-
lating thereto. stitution and prescribed by law. 

Also, I want to thank Mr. Jeff Mr. Karnes of Nebraska, escorted by 
Smith, who is an attorney who was Mr. ExoN, advanced to the desk of the 
formerly in the legal adviser's office in Vice President; the oath prescribed by 
the State Department and has been a law was administered to him by the 
staff member of the Anned Services Vice President; and he subscribed to 
Committee for the last couple of the oath in the official oath book. 
years. Mr. Smith has many other (Applause, Senators rising.) 
duties, including advising me on intel- Mr. BYRD. Mr. President, I suggest 
ligence matters, but he has given us a the absence of a quorum. 
lot of his time in helping analyze the The PRESIDING OFFICER (Mr. 
ABM reinterpretation issue from an LA-uTENBERG). The clerk will call the 
international law perspective. So I roll. • 
thank all of these dedicated staff The legislative clerk proceeded to 
members for very, very long .hours on call the roll. . 
a very tedious but important subject. Mr. BYRD. Mr. President, I ask 

Mr. President, I suggest the absence unanimous consent that the order for 
of a quorum. the quorum call be rescinded. 

The PRESIDING OFFICER. The The PRESIDING OFFICER. With-
clerk will call the roll. out objection, it is so ordered. 

CONGRATULATIONS FOR 
SENATOR KARNES 

Mr. BYRD. Mr. President, I join 
with my colleagues in congratulating 
our new Senator from Nebraska. Mr. 
KARNES is the 1,782d Senator to have 
served since the Senate first estab
lished a quorum on April 6, 1789. 
• It is a great honor for him to be a 

U.S. Senator, and I know I speak for 
all Senators in saying that we look for
ward to our service with him in this 
great institution. • 

I congratulate him. 
Mr. EXON addressed the Chair. 
The PRESIDING OFFICER. The 

Senator from Nebraska is recognized. 
Mr. EXON. Mr. President, I am 

pleased this morning to have the op
portunity to take part in the swearing
in ceremony for a very outstanding 
Nebraskan who is the brand new U.S. 
Senator. 

I just heard over there some of the 
younger Members of the Sen!).te who 
indicated that, I believe, DAVID 
KARNES is by 8 days the youngest 
Member of the U.S. Senate. 

That allows some of our more 
younger Members to finally move up 
in seniority in the U.S. Senate. So, for 
that. they thank you. 

I am looking forward to working 
with my colleague in representing our 
great State. We have lots of problems, 
and we will be working on them. 

I also want the Senate to know that 
I went as far as I could possibly go this 
morning in true bipartisan spirit. 
Without even checking with the ma
jority leader, I said we would be 
pleased to seat him on this side of the 
aisle. He respectfully declined, which 
indicates, I think. that he already has 
learned a great deal about the U.S. 
Senate. I am looking forward to work
ing with him. 

Mr. DOLE addressed the Chair. 
The PRESIDING OFFICER. The 

minority leader. 
Mr. DOLE. Mr. President, let me 

echo what was said by the distin
guished majority leader and the distin
guished Senator from Nebraska, Sena
tor EXON. 

Let me also congratulate the Gover
nor of Nebraska, Gov. Kay Orr. We 
are honored to have her in our pres
ence this morning. She has made an 
outstanding choice. We also welcome 
our colleagues from the House side, 
Congressman BEREUTER and Congress
woman SMITH. 

I have told our distinguished and 
most junior colleague of the body that 
as No, 100, you do not have any extra 
duties, but you have no privileges. 
either. 

We will be working together. It will 
be exciting in the next few days. I 
think, as we have indicated privately, 
you do have some big shoes to fill. Ed 
Zorinsky was a man respected by all of 
us. He was our friend. We certainly 
will miss him. 
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• "DEFINITION 

"SEc. 426. For purposes of this part, the 
term 'State' means any State of the United 
States, the District of Columbia, and the 
Commonwealth.of Puerto Rico.". 

that when he ·spoke, he did so with 
energy and the passion of honest con
viction, which made him not only a 
zealous but an extraordinary advocate 
for his State and for any cause in 

• EFFECTIVE DATE - · which he believed. • 
SEc. 3. This Act and the amendments I was privileged to serve with him on 

made by this Act shall become effective on the Agriculture Committee, and he re
the date of enactment and shall be effective marked to me soon after my arrival in 
until the end of fiscal year 1989, at which this Chamber that it was interesting 
time this Act and the amendments made by and he thought ironic he and I as 
this Act shall be repealed. 

· RECOGNITION OF SENATOR 
WILSON 

The PRESIDING OFFICER. The 
Chair recognizes the Senator from 
California. 

Mr. WILSON. I thank the Chair. 

SENATOR EDWARD ZORINSKY 
Mr. WILSON. Mr. President, I rise, 

as have so many on this floor in this 
past week, to say a few words as best I 
can to try to express my own personal 
feelings of loss at the departure of our 
dear friend, Senator Ed Zorinsky. 

I was privileged to know Ed Zorinsky 
I think longer than most on this floor 
because he and I spent some years to
gether as brother mayors, he as mayor 
of Omaha, I as mayor of San Diego. In 
those first years of our acquaintance, I 
quickly came to have an enormous re
spect and fondness for him. He was. as 
everyone privileged to know him came 
to learn, a man whose sometimes seri
ous demeanor belied a mischievous 
sense of humor and one that allowed 
him, while always taking his job very 
seriously, to never take himself seri
ously. 

Indeed, his last moments on this 
Earth were spent in entertaining the 
audience at the Omaha Press Club at 
their annual gridiron dinner with 
what I am told was a hilarious skit. In 
fact, I was privileged to see an early 
rehearsal of it, a rendition which Ed 
gave to those of us who were attending 
a benefit for the Hospice of the Valley 
in Phoenix, AZ, earlier this year. 

The lyric-and I am not sure wheth
er he had written this, but it sounds 
like his work-was one that was set to 
a popular tune which said, · "I am the 
great pretender." It described the fact 
that he had switched parties and that 
he entertained the notion of switching 
back. I can only say that anywhere Ed 
Zorinsky was there was a potential 
party. Anytime anyone was privileged 
to spend a few relaxed moments with 
him they invariably were treated not 
only to his good humor but to his 
sense of humor and a sort of sparkle 
that animated what at other times 
could be a very sober man, when the 
feelings of warmth and kindness that 
so clearly stirred hii:n so often took 
form in some specific action or some 
speech. He was, a reporter once told 
me, a rather quiet man to be a Sena
tor, less loquacious than many of his 
brethren. 

That may be true, but it ls also true 
that· when he spoke people listened; 

former large city mayors should find 
ourselves once again involved in public 
service but this time in an entirely dif
ferent arena where our concerns had 
to do with not urban problems but 
trying to enhance farm exports, trying 
to make it possible for the American 
farmer to be productive and maintain 
a decent farm income. 

Last Sunday, those of us who were 
able to do so flew out to Omaha in 
order to attend the funeral services for 
Senator Zorinsky, to be with his 
family, to console them insofar as it 
was possible for friends to do that. 
Senator- HATCH made an eloquent and 
moving tribute in the eulogy which he 
gave at the services for Senator Zorin
sky. Unhappily, I am told there is no 
record of the eulogy beyond that of 
memory. He did commit to paper a 
poem he had been inspired to write 
flying out to the services. If he has not 
yet done so, I will ask that Senator 
HATCH place that poem in the RECORD. 

But I suppose all of us might find, 
however cogent we think we some
times can be in argument, there are 
moments when the English language, 
with all of its infinite richness, seems 
a poor and inadequate vehicle to ex
press the kind of feeling which comes 
when one is so rarely privileged to 
meet a man like Ed Zorinsky and to 
enjoy his friendship. 

Even in this extraordinary body, in 
which I have felt privileged to enjoy 
the friendship of extraordinary men 
and women, Ed Zorinsky was out
standing in tb.e literal sense of the 
word. His appeal was bipartisan, not 
only to his constituency but to the 
friends he had on this floor. It was an 
appeal that was based upon our per
ception of the quality of the man, the 
extraordinary human quality, not just 
the intelligence and not just the spar
kle and wit and the ability to poke fun 
at himself that endeared him to all of 
us but the great warmth and kindness 
which he exhibited in so many ways, 
never seeking recognition or thanks 
for it but taking the reward of satis
faction that came to him from helping 
others, whether it was sending some 
good, aged Nebraska beef to a friend 
who had enjoyed his cooking of it at a 
barbeque or helping a colleague with a 
problem in drafting or in gaining sup
port for a cause in which Ed Zorinsky 
shared the colleague's own belief. 

To say that we will miss him so un
derstates the feeling that this is one of 
the moments to which I referred a 
moment ago, when even the English 
language does not permit either me or, 
I • think, anyone else on this floor to 

say· how much we vah.ied him in life, 
how much we will treasure his 
memory, how greatly we hope that the 
sadness of his passing and the pain it 
has caused will ebb in time for his 
family and his friends. It is ' certain 
that as time goes on and that pain re
·cedes, the . happy fact is that the 
memory of Ed Zorilisky for those w_};_l<J 
knew him will persist as brightly, as 
clearly, and as vividly as did his friend-
ship for us in life. . . 
• Mr. President, I will take no more 
time, because I am afraid that neither 
time nor words could ever express 
what l feel and what I think mariy of 
us would like to say to those whom Ed 
leaves behind-his loving and wonder• 
ful wife, Cece, and liis three marvelous 
children. I hope that they are con
soled by some sense of appreciation of 
the great value her husband and their 
father has been to all of us. 
. The PRESIDING OFFICER. The 
Chair, in his capacity as a Senator 
from Colorado, suggests the absence 
of a quorum. 

The clerk will call the roll. 
The assistant legislatve clerk pro

ceeded to call the roll. 
Mr BYRD. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SHELBY). Without objection, it is so or
dered. 

RECESS UNTIL 1:14 P.M. 
Mr. BYRD. Mr. President, I have 

conferred with Mr. Dou:. 
I ask unanimous consent that the 

Senate stand in recess for 40 minutes. 
There being no objection, . the 

Senate, at 12:34 p.m., recessed until 
1:14 p.m., whereupon the Senate reas
sembled when called to order by the 
Presiding Officer [Mr. GORE) ... 

ORDER OF PROCEDURE 
The PRESIDING OFFICER. Under 

the previous order; Senators may now 
speak out of order for up to 30 min
utes each for 2 hours. 

The Senator from Georgia is recog
nized. 

INTERPRETATION OF THE ABM 
TREATY 

PART TWO: SUBSEQUENT PRACTICE UNDER THE 
ABM TREATY 

Mr. NUNN. Mr. President, in a 
lengthy speech which I delivered on 
the Senate floor yesterday, I present
ed the first of three reports which I 
have prepared on the · subject of the 
interpretation of the ABM Treaty. In 
those remarks; I addressed the crucial 
issues of the Senate's original under
standing of the meaning of the treaty 
and the implications of that under
standing for current executive branch 
conduct. . 

In my sp~ch yesterday, I • stated 
that I have concluded that the Nixon 
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• administration presented the Senate • which has an. important bearing on • plicability to the development, testing, 

with the so-called "Traditional Inter- the whole question of treaty interpre- or deployment of laser and other 
pretation" of the treaty's limits on the tation-was not conducted prior to exotic ABM systems or components 
development or testing of mobile/ such a major shift in U.S. policy. The was never addressed during the 1972 
space-based exotics-that is, that such . administration has indicated that this Senate ratification • proceedings. 
activities were banned. I stated that I study will be completed by April 30 Today, I will discuss Secretary Wein
have also concluded that the Senate and has promised that it will be sub- berger's assertion that the question 
clearly understood this to be the case mitted to the Senate for its review. never arose until work began on SDI, 
at the time it gave its advice and con- Once the Senate has had an opportu- as well as Sofaer's claim that there 
sent to the ratification of the treaty; nity to review this second,· or subse- has been no consistent U.S. view since . 
In my judgment, this conclusion is quent study, consultations will be-we 1972. . . 
compelling beyond a reasonable doubt. hope conducted on its conclusions. • First, let me address U.S. behavior 

In my remarks yesterday, I also took : .Mr. President, let me now review the under the treaty. The United States 
sharp exception to the administra- vartous administration positions which· has not tested or developed a mobile/ 
tion's recent claim that statements have been put.forward on this issue . .• • space-based ABM system or compo
made by the executive branch to the In an analysis · submitted to . the nent of an . exotic design. As late as 
Senate at the time of treaty ratifica- Armed Services Committee in a 1985 1985, the executive branch, in a De
tion proceedings · have "absolutely no hearing, the State· Department Legal partment of Defense report to con
standing" with other states party to Adviser, Abraham Sofaer, examined gress on the SDI Program, expressly 
such treaties. In my opinion, this the record of subsequent . practices. endorsed the traditional view of the 
claim is incorrect in the specific case These conclusions were reiterated in treaty as the .basis for structuring its 
of the ABM Treaty and is squarely in an article which he published in the activities. This pattern of behavior is 
conflict with the constitutional role of June, 1986, Harvard Law Review. fully consistent with the traditional 
the Senate. In both of these analyses, Sofaer view of the treaty. 

Mr. President, today I would like to claims that prior to the Reagan ad- What about Soviet behavior under 
present a second report to the Senate ministration's announcement of the the treaty? Neither the Reagan ad
on the ABM reinterpretation issue. reinterpretation in October, 1985, the ministration nor any of its predeces-

The report that I am delivering U.S. Government had not held a con- sors has asserted that the Soviet 
today addresses the available record of . sistent position on the correct inter- Union has developed or tested a 
United States and Soviet practices pretation of the treaty provisions gov- mobile/space-based ABM system or 
since 1972. I stress the words, "avail- erning mobile/space-based exotics. In 
able record," because we do not have short Sofaer denies that the tradition- component in contravention of the 
the entire record. No one should be al interpretation is in fact "tradition- traditional view of the treaty. No such 
under a misimpression here. The al." Rather Sofaer insists that the finding has ever been included ' in any 
record we have now is comprised of a version of the treaty originally pre- compliance report submitted by this 
1985 analysis that was submitted by sented to the Senate was more consist- administration, including the report 
the Department of State to the U.S. ent with the reinterpretation than the submitted on March 10, 1987, just 2 
Sena~e and several other docume~ts. traditional interpretation and that days ago. 

This report addresses the available successive administrations fluctuated I have examined the 13-year period 
record of United States and Soviet back and forth between the broader from May 26, 1972, until October 6, 
practices-including their public state- and the more restrictive positions: 1985, with a view toward developing 
ment-since the treaty was signed in three categories of statements, and 

Statements made during the post-ratifica- thl t th t· f us t t May 1972. As I noted yesterday, both s goes o e ques 10n o . . s a e-t!on period have been mixed. Early state0 11 d 
international law and U.S. domestic ments tended to support the broader inter- ments about limitations on so-ca e 
law recognize that the practices of the pretation; several later ones presented a exotics. The first category: Those 
parties, including their statements, more restrictive view, some explicitly. At no which explicitly support the • reinter
provide evidence of their intent with time, however, was one interpretation uni- pretation. The second category: Those 
regard to the meaning of a treaty. versally accepted. which explicitly support the tradition-

The record of United States and In support of the reinterpretation, al . view. The third category: Those 
Soviet subsequent practice now avail- Reagan administration officials have which generally address the subject of 
able to the Senate is far from compre- made other claims about subsequent testifying, development, or deploy
hensive. For example, the Senate has practice. For example, In an appear- ment of exotics but which do not ex
no access to statements made by ance before the Senate Armed Serv- plicitly support either interpretation. 
American and Soviet officials in the ices Committee on February 17 of this The first category I will address is 
1972-85 timeframe in the course of ne- year, Secretary Weinberger was asked those which explicitly support the re-
gotiations in SALT II, START, INF, or about the treaty's effect on the devel- interpretation. . 
the Standing Consultative Commis- opment and testing of mobile/space- Judge Sofaer has not identified any 
sion, known as the sec. Nor does the based exotics. The Secretary replied official statements prior to October 
Senate have access to statements that "you have a situation in which 1985 in which the U.S. Government 
made by United States or Soviet offi. this point was never either specifically expressly took the position that the 
cials during summit meetings, foreign considered in the ratification process, treaty permitted testing and develop
minister-level discussions, or routine nor has it been seriously considered in ment of mobile/space-based exotics-
diplomatic contacts. the years between, because the issue not one statement that I have found. 

So my statement today is based on itself never had any importance since The second category is U.S. state-
what we now have available. There no one was on our side working on ments that expressly support the tra
may be more information forthcom- strategic defense." In short, Secretary ditional view-and there are many 
ing. Weinberger claims that not only did such statements. I will name a few of 

I also stress, though, that this is the the issue of restrictions on exotics them today. 
record that was examined by Judge under the treaty never come up during As noted in my remarks on Wednes
Sofaer in arriving at his opinion. So to the 1972 Senate ratification debate, day, the Nixon administration clearly 
the best of my knowledge, what we but also that the issue never came up took the position in its testimony to 
have is what he had, and his opinion in the intervening years prior to the the Senate that the treaty banned 
was derived therefrom. • initiation of the strategic defense initi- mobile/space-based ABM's using ex?• 

President Reagan recently directed ative [SDIJ. tics. This position was ~~unced m 
the Stat~ Department to conduct a The report which I released yester- public subsequent to the signmg of the 
thorough review of this issue. It is un- day totally contradicts the first of Sec- agreement by the heads of state, :but 
fortunate that a rigorous administra- retary Weinberger's assertions-that prior to when the treaty entered mt:a 
tion study of subsequent practice- is, that the question of the treaty's ap- force . 
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With respect to statements made 

after the treaty entered into force, the 
available record of both official and 
unofficial U.S. statements directly 
contradicts both Secretary Weinberg
er's assertion that this issue never 
came up -prior to the initiation of SDI 
and Judge Sofaer's claim that the U.S. 
position on the issue has not been con-
sistent. . . 

Mr. President, I will give just a few 
examples. 

In 1975, Congress amended the Arms 
Control and Disarmament Act to re
quire the executive branch to prepare 
an arms control impact statement for 
submission with requests for authori
zation and. appropriation of defense 
and nuclear programs. The first two 
such submissions, for fiscal year 1977 
and fiscal year 1978, were criticized as 
too general by the chairmen of the 
Senate Foreign Relations Committee 
and House Foreign Affairs Committee. 
A more detailed report was prepared 
for fiscal year 1979, involving an inten
sive interagency review process, in
cluding final review and approval by 
the National Security Council. As 
such, it represented the formal, co
ordinated views of the executive 
branch. 

The fiscal year 19'79 ACIS, which 
was the first arms control impact 
statement to address the issue of test
ing and development of mobile/space
based ABM's using exotics under the 
ABM treaty, contained the following 
key passage: 

PBWs [particle beam weapons] used for 
BMD [ballistic missile defense] which are 
fixed, land-based could be developed and 
tested but not deployed without amendment 
of the ABM Treaty, and the development, 
testing, and deployment of such systems 
which are other than fixed, land-based is 
prohibited by Article V of the treaty. 

This clear statement by the execu
tive branch severely undermines the 
reinterpretation because it confLrms 
the traditional meaning of the treaty 
as provided to the Senate in 1972, 
which was what I spoke to on yester
day. 

The arms control impact statements 
submitted by the executive branch for 
fiscal year 1980 through fiscal year 
1986, including those submitted by the 
Reagan administration, consistently 
took the position that mobile/space
based ABM's using exotics could not 
be tested and developed under the 
ABM treaty. I want to emphasize that 
these statements include express reaf
firmation by the Reagan administra
tion of the traditional interpretation. 
These statements were coordinated be
tween the various departments of gov
ernment. 

The 1985 SDI report, submitted to 
the Congress in March 1985-, contained 
an appendix on "The Strategic De
fense Initiative [SDil and the ABM 
treaty." As Sofaer has noted, this doc
ument "expressly embraced the re
strictive interpretation." This one has 
been acknowledged by the administra
tion. 

It is further confirmation of the tra- terns and to limit their development and 
ditional view by the Reagan adminis- • testing to those in a fixed, land-based mode. 
tration. 

Let me now discuss several unofficial 
statements concerning negotiations. 
In the years after the ABM Treaty en
tered into force, several books were 
published which provided unofficial 
accounts of the negotiations and de
scriptions of the meaning of the trea
ty's provisions. "Cold Dawn: The Story 
of SALT", published in 1973, was writ
ten by John Newhouse, a former 
Senate Foreign · Relations Committee 
staff member, based on interviews 
with the participants. It has also been 
reported that Newhouse had direct 
access to classified Nixon administra
tion documents. "Cold Dawn", which 
was widely regarded as the first com
prehensive account of the negotia
tions, contains the following passages 
concerning exotics: 

NSDM 127 [the instructions to the nego
tiators] banned everything other than re
search and development of fixed, land-based 
exotics. There remained to convince Moscow 
that the great powers should remove exotics 
future threats to stability, as well as the im
mediate ones. 

• • • • • 
Although the basic AMB agreement would 

be left for an eleventh-hour White House 
decision, the delegation managed a major 
breakthrough toward the end of January 
when the Soviets accepted the U.S. position 
on exotic systems. Back in the summer, 
Moscow's attitude, as reflected by its delega
tion. had been sympathetic. Then, in the 
autumn. it hardened, probably under pres
sure from the military bureaucracy. Wash
ington was accused of injecting an entirely 
new issue. Moscow would not agree to a ban 
on future defensive systems, except for 
those that might be space-based, sea-based, 
air-based, or mobile land-based. The U.S. 
Delegation persisted and was rewarded. 
Land-based exotics would also be banned. 
The front channel had produced an achieve
ment of incalculable value. 

In 1974, John Rhinelander, legal ad
viser to the U.S. delegation, coauth
ored a book on the SALT accords 
which contains the following passages 
relevant "to the exotics issue: 

Article II defines an ABM system as "cur
rently consisting of ABM launchers, inter
ceptor missiles and radars." The prohibi
tions of the ABM Treaty are not l!mited to 
ABMs with nuclear warheads, although cur
rent ABM interceptors are nuclear
equipped. Articles II and III provide the 
treaty framework for the ban on "future 
ABM systems," which is spelled out further 
in an agreed interpretation.• [ABM Treaty, 
Initialed Statement DJ 

The future systems ban applles to devices 
which would be capable of substituting for 
one or more of the three basic ABM compo
nents, such as "killer" laser or particle ac
celerator. Article III of the Treaty does not 
preclude either development or testing of 
fixed, land-based devices which could substi
tute for ABM components, but does prohibit 
their deployment. Article V, on the other 
hand, prohibits development and testing, as 
well as deployment, of air-based, sea-based, 
space-based, or mobile land-based ABM sys
tems or components, which includes "future 
systems" for those kinds of environments. 
The overall effect of the treaty is, therefore, 
to prohibit any deployment of future sys-

In 1977, Raymond Garthoff, the Ex
ecutive Officer of the U.S. SALT I 
Delegation, published an article 1ri 
International Security entitled, "Nego
tiating With the Russians: Some Les
sons From SALT". In this article, he 
made only a· cryptic reference to the 
treaty's limitations on exotics, noting: 

Another example concerns the Important 
provisions of the Treaty and associated 
Agreed Interpretation banning "futuristic" • 
anti-ballistic systems <Article III and Agreed 
Interpretation [D]. • 

In a letter to the editor published in , 
• the next issue of this periodical, a 
Rand analyst, Abraham Becker, 
argued that a reasonable reading of 
agreed statement D indicated that 

• there were no limitations on exotics
including no ban on their deployment. 
Becker stated, 

I am not a lawYer, but "subject to discus
sion" seems to me to impose no obligation 
other than, perhaps, to "discuss". 

Becker then provided a critique of 
the traditional interpretation of the 
treaty which could well be seen as the 
precursor for the line of argument ad
vanced by Judge Sofaer 8 years later, 
emphasizing the alleged redundancy 
of agreed statement D under the tradi
tional interpretation: 

One might ask why Agreed Interpretation 
[D] was necessary at all. Does not the intro
ductory phase of Article III-"Each Party 
undertakes not to deploy ABM systems or 
their components except that"-rule out 
any deployments other than those permit
ted by the two following paragraphs? Why 
then is that special provision necessary for 
the contingency of exotic systems? The 
answer seems to be that the Treaty's core 
limitations in Article III relate to a specific 
form of AMB technology. Thus there was a 
need to adapt the limitations of Article III 
to possible future systems using alternative 
technologies. 

However, this raises the more general 
problem that Article II, Paragraph 1 defines 
ABM systems for the purpose of this Treaty 
as consisting of ABM interceptor missiles, 
ABM interceptor missile launchers, and 
ABM radars. Presumably, Article V ... also 
refers to such systems. There would, there
fore, appear to be no prohibitions against 
developing, .testing or deploying any system 
... that does not employ the canonical ABM 
triad. The only bar to such an interpreta
tion consists of one word In Article II, Para
graph 1- "currently". 

In a rebuttal published in the same 
issue, Garthoff replied as follows: 

• • • Becker incorrectly interprets Article 
V as not applying to futuristic types of sys
tems including components capable of sub
stituting for ABM interceptor missiles, ABM 
launchers, or. ABM radars. The reason for 
his erroneous interpretation is that he curi
ously assumes that "the only bar to such an 
interpretation consists of one word." The 
same could be said of the Ten Command
ments. One word can indeed make a critical 
difference, and the word "currently" was de
liberately inserted into a previously adopted 
text of Article II at the time agreement was 
reached on the future systems ban in order 
to have the very effect of closing a loophole 
to the ban on futures in both Articles III 
and V <and several others). The wording of 
the key introductory sentence of Article III 
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was also agreed on at the time and for that 
purpose. 

While admittedly the result has a Rube 
Goldberg air to it, the interlocking effects • 
of the final wording of Articles II and III 
and Agreed Interpretation [DJ was inten
tionally devised and clearly understood;.....by 
both Delegations-to ban future "ABM sys
tems based on other physical principles and 
capable of substituting for ABM Interceptor 
missiles, ABM launchers, or ABM radars" 
unless specific limitations short of a ban 
were agreed on under the amendment pro
cedures. The negotiating history fully sup
ports the interpretation given by the Dele
gation, Mr. Rhinelander, and myself. • 

The publication of the Becker/ 
Garthoff correspondence in the 
summer of 1977 set off a flurry of let
ters between a number of prominent 
U.S. strategic thinkers and former. as 
well as then-current, arms control offi
cials, including Rhinelander, Garthoff, 
Paul Nitze, Donald Brennan (Hudson 
Institute>, Gerard Smith, Paul 
Warnke, Sid Graybeal, and Herbert 
Scoville. A consistent theme in these 
letters was that the ABM Treaty pro
hibited the deployment of all exotics, 
and development and testing of such 
systems was authorized only for those 
which were fixed, land-based. 

For example, in a July 8, 1977, letter 
to Brennan, Ambassador Nitze said: 

The specific format of the Treaty, particu
larly of Article III • • • was to prohibit de
ployment of everything not specifically per
mitted. Future systems and their compo
nents could thus only be deployed pursuant 
to amendment of the Treaty after mutual 
discussion to work out l!Inits appropriate to 
such future systems. It is therefore correct 
that Agreed Interpretation [DJ was a work 
of supererogation and not strictly required. 

Ambassador Nitze now asserts that 
the negotiating record supports the re
interpretation. He is the only principal 
negotiator who now holds that view. I 
shall return to this matter in my 
report on the negotiating record. 

On July 13, 1977, Rhinelander stated 
in a letter to Brennan: 

Article V, paragraph 1, prohibits the de
velopment, testing or deployment of a sea-, 
air-, space-, and mobile-land-based ABM sys
tems or components. This encompasses 
present and future technology. 

Finally, in a July 15, 1977, letter, 
which seemed to put the issue to rest 
within this circle of experts, Brennan 
conceded that his initial view of the 
treaty was incorrect: 

In the face this level of analysis, not to 
mention the essential concurrence of Smith, 
Nitze and Garthoff, any !unher insistence 
that the Treaty does not necessarily ban the 
development of (among others> space-based 
exotic systems would have to be reckoned 
wilUul, indeed obstinate, stupidity. 

Brennan also noted that he had "no 
reason to believe that the Soviets dis
agree with our interpretation of the 
Treaty." 

The third category is comprised of 
U.S. statements supportive of either 
interpretation. 

Let me first mention testimony to 
the House in 1972. During the House 
of Representatives' review of the 
SALT I accords, the question of the 
applicability of the ABM Treaty to 

lasers or other exotic ABM's was only not differentiate .between basing 
raised on a few occasions and never in modes. that is, fixed, land-based versus 
any detail. In general, statements· by mobile/space-based. Thus under the 
executive branch officials that did traditional interpretation, Admiral 
touch on this · issue in the course of Moorer's statement is correct as it ap
House testimony fell into one or the • plies to fixed, land-based laser ABM's. 
other of the two ·categories of impre- Second, as I mentioned yesterday, the 
else or incomplete comments which I ·· administration, which had been stung 
discussed yesterday in my report on ·by Senator ·Jackson's criticism · of an 
the Senate ratification proceedings. alleged canceled laser contract, was 
These two categories are, first, a gen- going to lengths · to assure Congress 
eral statement to the effect that exo- • that the then-current U.S. laser ABM 
tics c3.:111ot • be deployed unless the Program-which was fixed, land
treaty is amended but which provided • based-could go forward through the 
no elaboration as to the limits on de- research and development stages. In 
velopment or testing; and second, a sum, the statement does not contra
gene~al assurance that R&D 0 :1 laser diet either interpretation; nor does it 
ABMs c_ould_ continue, but_ which did provide explicit support for this view. 
not distmgmsh between fixed, land- Finally, as I noted yesterday, congress 
based systems and mobile/space-based was expressly advised that the Chiefs 
systems. were aware that the treaty permitted 

For-examp!e, on July 25, 1972• Am- testing and development of exotics 
bass~dor Smith tol~ the House Armed only in a fixed, land-based mode, they 
Services Committee. concurred in that view and they un-
~ a._clditlonal ~portant qualitative llml- derstood it to be a f~damental part 

tat1on IS the prohibition on the development 
and testing, as well as deployment, of sea, of the ~reaty. . . 
air space-based and land-mobile ABM sys- Turmng to postrat1fication state
te~ and components. Of perhaps even ments, in his 1985 submission to the 
greater importance as a qualitative limita- Anned Services Committee, Judge 
tlon is the prohibition on the deployment of Sofaer identified three cases in which 
future ty~es of ABM systems.that are based official U.S. reports or statements 
on physical principles different from . noted that under the treaty, new ABM 
present t~chnology. systems based on "other physical prin-

As I discussed yesterday, the reinter- ciples" could not be deploved. The 
pre~ation presumes th'.3-~ if Smith had three cases are: An October· 23. 1972, 
bel~eved that the- trad1t1onal interpre- speech at the United Nations by Am
tat10n had been agreed to, he would bassador Bush· the ACDA annual 
not. have said only that futures were report for 1972;' and Secretary Roger's 
not deployable, he would have said foreign policy report of April 19, 1973. 
that the development, testing, or de- Judge Sofaer does not identify any 
ployment of futures was ?anned. e t of these ~tatement that directly 

There are three maJor problems asp c . :s - As 
with the logic on which this analysis is a~dresses ~stmg ~nd devel<?pment. 
based. First, the Smith statement Is wit~ the imprecise and mco?1~l~t1 
true and accurate on its face because S~mth and Ro~ers statements w hicl s 
under either interpretation deploy- discussed previous!.~, bn_ef statement 
ment of exotics is banned. Second, it to the ef~~ct that . exotics_ can not be 
attempts to build a major case on deployed, b1;1t :Which are silent on the 
what was not said. Third, if Smith had que~tion of lumts on development 3:nd 
said what the reinterpretation postu- testmg, c~ot ?e read as _compellmg 
lates he should have said, he would any particular mterpretat10n of the 
have been wrong. Why? Because under treaty. . 
either interpretation the development These statements are totally consist
or testing of fixed, land-based exotics ent wi~h either s_tatement, either t~e 
is · permitted. Development or testing broad mterpretation or the narro_w_ m
of mobile/space-based exotics is, of terpretation or the so-called tradit10n
course, banned under the traditional al view or the reinterpretation. 
interpretation. Since 1972, the Arms Control and 

I would note also that Secretary Disarmanent Agency has prepared five 
Rogers made a similar statement to editions of a publication containing 
the House Foreign Affairs Committee the texts of the principal arms control 
on July 20, 1972. agreements to which the United 

An example of the second category States is a party, accompanied by brief 
of statement, including a discussion of narrative descriptions of the texts and 
research and development, was a July the history of the negotiations which 
27, 1972, response by Admiral Moorer, led to the agreements. 
Chairman of the Joint Chiefs of Staff, Each edition, including the most 
to a question from Congressman recent-1982-contains a paragraph 
Whitehurst about the treaty's effect relevant to the issue of exotics. In his 
on "some kind of technological break- 1985 submission to the committee, 
through, perhaps something beyond Judge Sofaer quotes the following ex
Spartan or Sprint in the state of the cerpt from the 1982 ACDA compila-
art." Admiral Moorer read agreed tion report: • 
statement D and then said "there is no Should future technology bring forth new 
restraint on research and develop- ABM systems "based on other physical prin
ment." clples" than those employed In current sys-

Several comments about this reply terns, it was agreed that limiting such sys
are in order. First, Admiral Moorer did terns would be discussed, in accordance with 
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the treaty's provisions for consultation and that the heart of the case for the rein
amendment. terpretation as it concerns subsequent 

Judge Sofaer cites this in his review practice has an omitted sentence 
of subsequent practice for the proposi- which supports the traditional view, 
tion that: "ACDA's periodic compila- and the sentence which is quoted does 
tion of arms control agreements has not support either view. So an amaz
consistently supported the 'broad' ing sort of legalistic gymnastics is 
view of the Treaty." He maintains present her.e. 
that although the record of U.S. state- A more serious problem for the 
ments between 1972 and 1985 is Sofaer analysis is its failure to recon
"mixed," "the one document that tracks cile the brief, narrative statement in 
theissueoverthel972-1982period-the ACDA's compilation of treaties with 
ACDA publication "Arms Control and the executive branch's express treat
Disarmament • Agreements"-appears ment of the prohibition on testing and 
to reflect that future systems are reg-. development of mobile exotics in the 
ulated only by Agreed Statement D.'' fiscal year 1979-86 arms control 

There are a number of .problems impact statements CACISJ. This is typ
with Judge Sofaer's effort to represent ical of the case for the reinterpreta
this ACDA publication as a definitive tion in that the brief ACDA narrative, 
and consistent endorsement of the re- which Judge Sofaer fails to identify as 
interpretation. As with similar state- being a brief narrative, is quoted in 
ments made during the ratification full in the text, while the directly ap
hearings, the ACDA report does not plicable analysis contained in the arms 
compel any particular interpretation control impact statement prepared by 
of the treaty. It is entirely consistent the executive branch-is merely refer
with either the traditional view- enced in a footnote. It is particularly 
under which exotics may be tested or illogical for Sofaer to assert that a pe
developed in a fixed, land-based mode, riodical compilation of agreements 
which was then the focus of U.S. re- prepared by one agency <ACDA) 
search-or the reinterpretation per- should be held up as more revealing 
mitting testing and development of all and authoritative than the arms con
exotics. The preface to the ACDA pub- trol impact statements, which were 
lication underscores the generality of meticulously prepared through a rig
its content, specifically noting that orous inter-agency process, including 
this material provides a "brief narra- review by the NSC, and submitted, 
tive discussion" of the treaties con- under close congressional scrutiny, on 
tained therein. behalf of the President. 

Another difficulty-and I would say In summary, there are three main 
this is a key difficulty-is that in his problems with Judge Sofaer's reliance 
1985 submission to the Senate Armed on the ACDA compilation. First, the 
Services Committee, Judge Sofaer statement which he cites does not sup
omitted the crucial first sent•mce of port the .reinterpretation, and that is 
this paragraph which is being heavily fundamental It does not go to the 
relied on in his analysis as a statement question one way or the other. Second, 
which consistently supports the broad the compilation does not purport to be 
view. I would like to share with my a comprehensive statement of U.S. 
colleagues that particular sentence, Government policy. Third, a far more 
which was omitted. rt reads: authoritative and comprehensive 

Further, to decrease the pressures of tech- • statement is contained in the arms 
nological change and its unsettling impact control impact statements, which were 
on the strategic balance, both sides agree to submitted to the Congress on behalf 
prohibit development, testing, or deploy- of the President for the express pur
ment of sea-based, air-based. or space-based pose of assisting the Congress in 
ABM systems and their components, along making policy decisions concerning 
with mobile land-based ABM systems. the funding of U.S. defense programs. 

This sentence clearly ties -to prohibi- Turning to the question of Soviet 
tions in article V of the treaty against statements, Judge'Sofaer does not rely 
testing and development of mobile sys- on any Soviets statements -in the case 
terns to the goal of decreasing "the for reinterpretation, but notes that 
pressures of technological change," the few remarks by the Soviets on the 
thereby implying strongly that the subject are illumina.th1g. He quotes 
treaty. prohibits testing and develop- only one Soviet statement, a 1972 
ment of mobile ABM systems which speech by Marshall Grechko generally 
would incorporate future t-echnologies. noting that the "Treaty imposes no 
Judge Sofaer reinserted this sentence limitations on the performance of re
in his June 1986 article in the Harvard search and experimental work aimed 
Law Review, but he fails in any way to at resolving the problem of defending 
deal with its implications for his anal, the country against nuclear missile 
ysis. attack." 

I do not cite this sentence as proving Several comments about this state-
the traditional view. But what is amaz- ment are in order. First, Marshall 
ing about this dialog and this ex- Grechko does not define "experimen
change on this point .is that the heart tal work." 
of what Judge Sofaer is relying on to He did not use the word "develoP
support the broader view contains a ment," nor did he refer to "exotics" in 
sentence which he originally left out, • that statement. 
and which implicitly supports the tra- But even if he had said those words, 
ditional view. So what we have here is and to get much out of his statement 

you have to assume he said those 
words-which he did not even if he 
had said "development," and even if 
he had linked it specifically to "exo
tics," that statement would have still 
been entirely consistent with the tra
ditional view because the traditional 
view permits the • testing and develop
ment of fixed, land-based ABM's using 
exotics. Because this statement makes 
no reference to mobile/spaced-based 
exotics, it is simply another general · 
statement consistent with either view 
of the treaty. It does not reflect on 
one view or the other. 

Judge Sofaer also states that the So
viets did not "begin explicitly to ar
ticulate the restrictive interpretation" 
until the new United States position 
was announced in October, 1985. , 

Now, that is an interesting bit of in
formation, but it is not particularly 
helpful to the case for reinterpreta
tion. The Soviets were on notice of 
United States adherence to the tradi
tional view not only from the ratifica
tion debate, but also from the. the offi
cial arms control impact statements 
noted above, and as far as available in
formation shows. they made no objec
tion to the traditional view of the 
treaty. 

In other words, why should the 
Soviet Union have, prior to 1985, pro
tested and said that we were, in effect, 
implementing the broad view when we 
were not and when during that whole 
period our own official publications 
said we were adhering to the tradition
al view. 

So I do not think there would really 
have been a burden on them to com
ment during that time frame. 

Finally, the administration has not 
provided any information to date dem
onstrating Solviet practices or state
ments expressly embracing the rein
terpretation. Given the Reagan ad
ministration's repeated endorsement 
of the traditional interpretation in the 
annual Arms Control Impact State
ments it submitted prior to October 
1985, any violations of that view pre- • 
sumably would have been brought io 
the public's attention. 

It is possible, of course, that the new 
administration review which is now 
under way will uncover some hereto
fore unknown Soviet activities or 
statements. I do not in any way con
tend I know everything the Soviet 
Union has said on this subject. We will 
have to rely on the administration for 
that as a source. 

I am only commenting on what we 
know that has been submitted by the 
administration. It must be remem
bered, however. that subsequent state
ments • and practices constitute evi
dence to be used on treaty interpreta
tion but the context of the practices 
or statements is crucial. So we will not 
really be able to examine any state
ments we may be presented unless we 
see the overall context. If such evi
dence is unearthed by the administra
tion, it would certainly have to be 
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weighed carefully in light of all rele
vant facts and circumstances. 

Mr. President, in a speech which I 
intend to present tomorrow I will turn 
to the final element in this reinterpre
tation controversy, and that is the 
question of the treaty negotiating 
record itself. 

Mr. COCHRAN. Mr. President, I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
• clerk will call the roll. 

The bill clerk proceeded to call the 
roll. . . 

Mr. LEVIN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With
out objection, it is so ordered. 

Mr. LEVIN. Mr. President, first, 
while my friend from Georgia is still 
on the floor, I commend him for the 
extraordinary effort that he has put 
into this analysis of the ABM Treaty. 
He is, as we all know, a Senator of im
mense distinction and we all put great 
credence in his word, in his intellectu
al powers, and"in his integrity. 

He is performing a function here for 
the Senate and for the country which 
nobody else really could perform as 
well. 

I commend him, and we all are in
debted to him for what he is doing. 

Mr. NUNN. Mr. President, if the 
Senator from Michigan will yield 
briefly, I thank him for his kind re
marks. I must say the Senator from 
Michigan was out in front of the Sena
tor from Georgia on this one and has 
spent a lot of time, and the Senator 
from Michigan made a report himself 
which was of great help to me in prep
aration of my remarks and material. 

I thank the Senator for his · leader
srup and kind words. • 

Mr. LEVIN. I thank the Senator. 
:Mr. President, after reviewing the 

ABM Treaty issue, which I have been 
doing over the period of a year and a 
half, last December 1, I sent Secretary 
of State Shultz a detailed critique of 
the analysis of the ratification pro
ceedings which had been prepared by 
Judge Sofaer and which the adminis
tration has been using to justify the 
new broad interpretation of the ABM 
Treaty. That analysis was presented 
publicly to the Senate in the form of 
an October 1985 memorandum and in 
the public testimony of Judge Sofaer 
before the Armed Services Committee 
of the Senate. 

Now, in a response that was released 
to the press by the State Department 
the same day that I sent my December 
1986 letter to Secretary Shultz, the 
State Department defended Judge So
faer's evaluation as "a thorough, bal
an~d analysis of the issues, more ob
jective and complete than any prior 
study of the subject." In a letter to me 
on December 18, 1986, Assistant Secre
tary of State J . Edward Fox again de
fended Judge Sofaer's memorandum 
as reflecting "a thorough. objective 
re,iew" which had been "carefully re
viewed by appropriate officials in this 

Department, as well as by the desig
nated representatives of other agen
cies." Mr. Fox rejected my criticisms, 
claimed that "Cm)ost of the questions 
you now raise were discussed during 

. congressional hearings and more than 
adequately answered," and invited me 
to meet with Ambassador Nitze and 
Judge Sofaer to discuss ABM Treaty 
issues. 

I have taken· them up on that offer, 
but it was not until this morning that 
the meeting could be arranged. 

In my office today, Judge Sofaer ex• 
plicitly and repeatedly disavowed the 
October 1985 memorandum regarding 
the ratification record of the ABM 
Treaty. He described it as an incom
plete review of the ratification record 
which was prepared by young lawyers 
on his staff. He said he did not stand 
behind that memorandum, or those 
parts of his testimony before House 
and Senate committees based on that 
memorandum. 

I must note three other points: 
One, Judge Sofaer determined that 

the further review he is now conduct
ing at the direction of the President 
will withstand public scrutiny. 

Two, he has not changed his mind 
about the validity of the new interpre
tation of the treaty. 

Three, he continues to defend the 
August 1986 classified memorandum 
analyzing the negotiating record, 
which is part of the documents located 
in the Capitol. That is a classified, pri
vate memorandum. 

Mr. President, it is almost a year and 
a half since Judge Sofaer publicly pre
sented to the Senate his memorandum 
relative to the ratification proceedings 
which gave support to a radical new 
interpretation of the ABM Treaty. 
Only now does he acknowledge that it 
was, at best, incomplete and that he 
failed to exercise his obligation to 
make sure that it was correct. His new 
found candor is welcome, however be
lated that it is. But I must say that I 
find that the way in which this matter 
was handled was inappropriate for the 
State Department's senior lawyer. 

Mr. President, I yield the floor. 
I suggest t he absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roil. J 
The bill clerk proceeded to call the 

roil. 
Mr. HEINZ. Mr. President, I ask 

1manimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
SIMON). Without objection, it is so or-
dered. • 

TRADE ADJUSTMENT 
ASSISTANCE FUNDING 

Mr. HEINZ. Mr. President, I rise to 
address this body on the subject of 
trade adjustment assistance. At the 
outset, I would like to explain that the 
Trade Adjustment Assistance Program 
represents the best effort that we 
have ever had, although not a perfect 
effort, by any means, to return work-

ers who have lost their jobs due to im
ports-trade impacted workers, if you 
will-to meaningful employment. It is 
a flexible program which trains work
ers. It makes them eligible for training 
right up front and thereby it provides 
early action. It provides cash assist
ance to keep workers alive, for them to 
make ends meet while they retrain for 
new employment. . . 

It does all the things that the Presi
dent and the Congress and most out
side experts say that we ought to do if 
we want to retrain somebody who has 
become unemployed through no !auit 
of his own. It is the model displaced 
workers program. 

Under this program, the Trade Ad
justment Assistance Program, when a 
layoff or plant closing is a result of 
foreign competition, workers of the af
fected plant go through a certification 
process and they are certified for 
trade adjustment assistance benefits. 
And those benefits include up to 52 
weeks of cash assistance, plus retrain
ing, job search, and, if necessary, relo
cation assistance if the job that they 
find is a good distance away. 

Now, that sounds spectacular, and 
when it works, it is. But it is only at 
this moment the sound that is nice be
cause retraining skilled workers, how
ever nice that may sound and however 
critical a component of our interna
tional competitiveness it may be, is at 
this moment totally meaningless. It is 
meaningless because the program that 
I have just described, ~he program 
that has been working, this process 
and support system that has given 
hope for a new life to so many work
ers, is totally out of money as of yes
terday. 

All of the funds available for train· 
ing trade-impacted workers are gone
as of this week. The fiscal year is only 
one0 half over and we have spent an; 
every penny, of the $30 million made 
available in last year's continuing reso
lution for trade adjustment assistance 
training. 

Workers-that includes in my home 
S~ate of Pennsylvania .textile workers, 
steel workers, mine workers, oil and 
gas workers, countless other workers, 
and maybe I should say former work
ers-who attempt to enroll in training 
programs this week or next week or 
next month or next summer when 
summer session starts are going to 
find that they are up against a locked 
door. The door is going to say we are 
out of business until Congress gets up 
and does something. They are all 
going to be turned away because we 
are doing nothing. 

It is not the first time Congress has 
done nothing in the midst of a crisis 
but I suppose what makes it particu
larly poignant and difficult to bear is 
that we are talking as if we are doing a 
lot on the floor of this Senate. 

Mr. President, every day we hear 
speeches, remarks, references to • how 
important it is for this country to be 
competitive, how • vital it is that we 
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train our workers, how important it is 
that we do a better job of reeducating • 
people who are falling by the wayside. 
We are long on rhetoric and we are 
short, woefully short, on action. 

I say that it is time we put some 
money-not a lot of money, $2 million, . 
but let us put some money-where our 
mouths are. ·A new worker retraining 
initiative in fiscal year 1988 as the ad
ministration proposes, or an expanded 
Trade Adjustment Assistance Program 
as the Finance Committee's . draft 
trade bill proposes, does not mean any
thing to workers who are eligible for, 
who have a right to, and who .want 
training right now. 

Once we turn the workers away from 
the State employment offices where 
they have been going and will be going 
for help, the ball game is pretty much 
over. It is very doubtful if we will ever 
get them back again. And in addition, 
as I suspect, Mr. President, most of my 
colleagues realize the Trade Adjust
ment Assistance Program is a program 
with a time limit. 

A worker has only a total of 104 
weeks from the time he is laid off to 
collect benefits before his eligibility 
period expires. That sounds like a lot 
of time. But if you are going to have a 
worker who has been unable to get 
into the program this week or next 
month and they start looking for work 
elsewhere, and they do not come back 
and check to see that the program is 
reinstated for another year, a year
and-a-half, maybe, during which time 
they have some kind of minimum
wage job at McDonald's or at the 7-11 
checkout counter, they stand in grave 
jeopardy of having most of the time in 
which they might get training be used 
up. In the end, they will simply not 
have the time to get the training that 
they were originally eligible for. 

Let me just ask our colleagues, Mr. 
President, if they really think this is 
how we are going to return our skilled 
workers-and these workers I have re
ferred to are among the most skilled, 
most motivated, best workers in our 
economy-is this how we are going to 
get them back into productive employ
ment? Is short-funding, our only 
meaningful training program, going to 
enhance our international ability to 
compete? I will tell you what my 
answer to that question is, Mr. Presi
dent. My answer is that we need sup
plemental funding for this program, 
and we need it now. We need it right 
away. 

As I mentioned, we are not talking 
about a great deal of money. The 
training was only funded at $30 mil
lion last year to begin with. We are 
going to require-and we will need 
almost-that much again if this pro
gram ls going to • at least stagger 
through the remainder of the fiscal 
year. States, I might add, have tried to 
cut costs in this program. Unfortu
nately, when States have tried to cut 
the costs in this program. they have 
usually done it at the expense of the 

very people they are supposed to help, 
the workers themselves. 

What happened was this January 
and February as funds ran low the . 
State employment security • offices 
turned away countless workers who 
sought higher cost training such as 
pilot training, engineering, the higher 
skills programs that would add some
thing to this increasingly high-tech 
economy that is evolving. 

Mr. President, the crisis-believe me, 
it may not seem like a crisis to all the 

. people in Washington who have secure 
Government jobs, Members of this 
and the other body included-but the 
crisis that ls facing one, let alone tens 
of thousands of import-impacted work
ers right now, gives lie to our rhetoric 
about competitiveness. If I hear that 
word once a day, I hear it a thousand 
times. Furthermore, it convinces those 
very workers that we say we are trying 
to help that we just do not care. The 
only way to address this impending 
human disaster is to appropriate the 
almost infinitesimal amount of money 
to fund the program-infinitesimal, 
not that $30 million is not a lot of 
money judged by the way any normal 
individual would reckon it. But in a $1-
trillion budget-that is where we are
it is truely infinitesimal, and Mr. 
President, I hope my colleagues have 
listened to the problem. I hope they 
understand it. But even more than 
their understanding and their listen
ing, I hope they join with those of us 
who care in doing something about it. 

Mr. President, I ask unanimous con
sent that a letter I sent to Secretary of 
Labor Brock on this subject quite 
some time ago be printed in the 
RECORD at this point. 

There being no objection, the letter 
was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
COMMITTEE ON FINANCE, 

Washington, DC, March 2, 1987. 
Hon. WILLIAM BROCK, 
Secretary, U.S. Department of Labor, 200 

Constitution Avenue, NW., Washington, 
DC. 

DEAR BrLL: I am writing to bring to your 
attention an Imminent crisis in the Trade 
Adjustment Assistance program <TAA). As 
of February, only some $5 million remained 
available for job search assistance, reloca
tion assistance, and training under TAA. Be
cause the Department considers job search 
and relocation assistance to be entitlements, 
state requests for training will either be 
denied or reduced in the immediate future. 

As a result, thousands of workers may be 
denied training in the very near future. I do 
not believe this is something you want, or 
that such a disaster would be consistent 
with the Administration's competitiveness 
policy. 

I am asking you to request an urgent sup
plemental appropriation for Trade Adjust
ment Assistance. I do so recognizing the Ad
ministration ·s desire to eliminate T AA and 
replace it with a new Worker Adjustment 
Act. Because Congress will not be able to act 
upon the issue of worker adjustment until 
well after TAA money ha.s run out, I believe 
it l.3 only fair to provide existing programs 
with the resources they need to operate. 
Some may suggest that states reprogram 
JTPA funds to TAA. This sounds fine on 

the surface, but Congress, at the Adminis
tration's request, substantially reduced 
JTPA funds for the current program year. 
Reprogramming ls not an option in most 
states. • 

If the Administration now supports en
hanced training, I cannot believe that we 
will allow training programs which are now 
underway to be terminated. I stand ready to 
assist you in this matter, and would like to 
discuss the problem personally, at your ear
liest convenience. 

Sincerely, 
JOHN HEINZ, • 

U.S. Senate . 

Mr. HEINZ. Mr. President, I yield 
the floor. 

FOREIGN COMPETITION 
Mr. COCHRAN. Mr: President, this 

morning in ·our Subcommittee on Agri
culture, which has jurisdiction over 
trade legislation and promotion of 
marketing, both domestic marketing 
and foreign marketing, of agricultural 
commodities, we held a hearing look
ing into the suggestions of people who 
are directly- involved in agricultural 
trade, suggestions that they may have 
on improving our competitive situa
tion in the marketplace. 

As everybody knows, there is no 
higher priority of this Congress or our 
Federal Government this year than 
trade. The $170 billion deficit last year 
in our balance of trade clearly illus
trates that something is wrong and 
action ought to be taken to correct the 
problem. 
. I am hoping that we can see a coop

erative venture develop between the 
administration and the Congress on 
this issue. I am encouraged that it is • • 
possible. 

I think there are several suggestions 
that have already been made in .the 
form of legislation introduced by the 
chainnan of the Finance Committee, 
Senator BENTSEN of Texas. It has sev
eral components. I have joined in co
sponsoring that bill and also the agri
culture title of that bill,' which was the 
subject of the hearing this morning in 
the Agriculture Committee. 

I have also joined in sponsoring the 
antitrust reform initiative that is con
tained in the administration's competi
tiveness package that has been submit
ted to the Congress. I feel very strong- · 
ly about this title, title II, of that leg
islation. Senator THuRMOND, I believe, 
is the principal sponsor of that legisla
tion. 

I think insofar as the bill deals with 
section 7 of the Clayton Act, it really 
deserves the careful and prompt atten
tion of the Judiciary Committee; 
which I know has already begun a 
review of this issue. Hearings have 
been held in the past and I understand 
are being held again to look at the 
questions raised by this legislation. 

I think we need to make some 
changes in our existing law in this 
area as a part of a trade package be
cause I think that our current statutes 
and regulations are adversely affecting 
American business and industry as it 
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, •• ·.compel the testimony of · North and .ues to be a significant-preoccupation when we cannot get Senators to come · 
,Poindexter. ·with the Iran-Contra matter and there to the floor. · : . .' ;·s· · • ;;: J-. ,,,.,.'.1'· ·:· • 

My experience as a district attorney are disclosures almost on a daily basis I therefore ask that that part of 'the 
• .. • -in Philadelphia .for some 8 years has with renewed allegations .· that • the -0rder· which was for the recognition of . : 

given me background on the operation President -may. have known a.bout the Senators to speak out of order for not 
~-Of limited•use .immunity,.and succinct:.. diversion of funds to the Contras·. • .... · .... : to exceed ·30 minutes .each proceed at ·'t 

ly stated, Mr. President. the only limi- • These issues are of paramount im- • this time since no Senator with a 5-
• tations 01:1 prosecution from such Um- portance to the operation of our Gov- ·minute order is on the floor at: this 
. lted-use immunity is that the testimo- ernment, and these issues should take time seeking recognition. •. ·,· • ·\ • · ·~·:- • . 

DY of North :and Poindexter, or leads precedence with the Senate select ~he ACTING PRESIDENT pro tem
from that testimony; may not be used committee. • • • . •, ;' -~ . • • '" • • pore. Without objection, i:t is so or: 
Jn a criminal prosecution against . • It is really a matter of the tail wag- .dered. - • :·~: • . . -~.,.~ .. ,. . • : : .. • 
them. But evidence which is gathered ging the dog, with the independent •• Mr. BYRD. I ask unanimous consent 

. )n?ependently m~y be used in. such a counsel insisting that he be given a. that that period for speaking out 
.c~al i:iro~ecution.: • . •• • • • . • protracted period of time to complete · of order pot extend beyond 2 p.m .. 

J?unng the . Wat~rgate investigati~n his investigatiqn. Not only is . the tail today: .~~ ,. · . ~ <' • , · - · ,.. ·• • .•· 
. ~_vidence was compilE:d and sealed p~or wagging the dog, but the tail is wag- . '( :The ACTING PRESIDENT pro tem~ 
to the time that limited-use immumty ging the country . . :; _ •-- . .. '.'::.: ··· '•'; , :, : pore. Without objection. it is so or~ 
_was !O'ant.ed to witnesses in those pro- . -... That is why I am submitting this dered. •• •• .. , .. • , . ,· _ ·.: . : 

.. . c~dings, and then there was no qi:es- ·sense-of-the-Senate resolution, Mr. , • Mr. BYRD. I thank the Chair. . · ·· • • 
.. tion of ta~t as to the evidencE: which :President, because I think the. nation- • Mr. NUNN addressed the. Chair. 

,. , _was in ~x15tence .and sealed with the al public interest requires that all of . • The ACTING PRESIDENT pro tem
court prior ~o t~e time: that th0se .wit- the facts be disclosed on the ·1ran- pore. The Senator from Georgia. nesses testified. ·, 

That same procedure can · be fol- ~ontra matf:er at the earliest . P?SSible _ , . .• .._ .....,. ___ _ 
lowed as to North and Poindexter. If trme, e~pecially since the criminal . 
-in fact there are criminal prosecutions, prosecutions against North, . I'.oin- INTERPRETATION OF THE ABM 
·that evidence could be drawn together dexter, and others can be maintamed .... _... , TREATY • 
in a relatively brief period of time at the sam~ time. . 
which the independent counsel would •· Mr. President, I ask unanimous con
·have under the operation of the stat- se~t that the text of the resolution be 
ute. Under the statute the independ- pnnted in ~he RECORD. 
·ent counsel is entitled to 10 days' . There bemg no objectio~. the resolu
notice, and the court has the discre- tion was ordered to be pnnted in the 

• tion to limit the pursuit of the immu- RECORD, as follows: 
nity for an additional period of 20 . s. REs. 165 .. 
days. The independent counsel has Whereas, the Nation's interests demand 
had a protracted period of time to con- full disclosure at the earliest possible time 
duct and investigate, and there are regarding the sale of arms to Iran and the 
facts of record. diversion of funds to the Contras; and 

This matter was considered, Mr. Whereas, the courts have established that 
President, by the Intelligence Commit- the Congressional interest in eUciting testi
tee during the month of December. mony must, in the event of conflict, take 
There were some of . us on the Intelli- precedence over the interests of prosecu-

·t h f l t . tors; and .. gence Comnu tee w o e t tha tune Whereas. prosecutions of key witnesses 
that it was in the public interest to can. in any event, be preserved by sealing all 
proceed as promptly as possible with relevant evidence prior to a grant of limited 
the full exploration of all of the facts use immunity; and 
on the Iran-Contra matter because of Whereas, the testimony of Admiral John 
the importance of finding the facts, Poindexter and Lt. Col. Oliver North is in-

,. getting to the bottom of it, letting the dispensible to a full explanation of the 
Iran/Contra matters; Therefore be it 

chips fall where they may, assess Resolved, That It ls the Sense of the 
blame, assess criminality, and move on Senate that the Senate Select Committee 
to the important business of the Gov- Investigating these matters should promptly 
ernment. grant limited "use" immunity to Admiral 

These competing interests, Mr. Poindexter and Lt. Col. North, so that their 
President, between special prosecutor sworn testimony can be compelled. 
and the Senate investigating commit-
tee were thoroughly considered during 
the Watergate era, and in that time, 
Special Prosecutor Archibald Cox ob
jected to the grant of immunity by the 
Ervin committee, headed by Senator 
Ervin. The courts ruled that the 
public policy interests of the congres
sional investigating body, the Senate 
select committee, took precedence over 
the interests of the prosecution. 

For a time, Mr. President, the entire 
Government of the United States vir
tually was run out of the Intelligence 
Committee hearing room when we had 
a procession of witnesses including 
.then Chief of Staff Don Regan, Secre-

. _tary of State George Shultz, Secretary 
.of Defense Caspar Weinberger. Attor
.ney General Edwin Meese, and many 
other Federal officials. There contin-

ORDER OF PROCEDURE 
Mr. BYRD. Mr. President, under the 

order of yesterday, when the orders 
for the recognition of Senators, each 
for not more than 5 minutes, were 
completed today, Senators were to be 
permitted to speak out of order for not 
to exceed 30 minutes. 

Senators who were to be recognized 
under the 5-minute orders are not on 
the floor. I would express hope that 
always in the future when Senators 
have 5-minute orders, they be on the 
floor ready to claim their recognition 
as has been programmed. Otherwise, 
the Senate does have to move on with 
the rest of the program because I do 
not care for these exceedingly long 
quorum calls which sometimes occur 

PART ONE: THE SENATE RJITIJ'ICATION 
PROCEEDINGS 

Mr. NUNN. Mr. President, let me 
first thank the majority leader for . 
making some time available to me 
today. I have a rather lengthy presen
tation that will bore some people to 
tears but which is very important from 
the point of view of the Senate as an 
institution and from the point of view 
of our interpretation of the ABM 
Treaty. . . 

Unfortunately, I also have a case of 
laryngitis so my presentation may not 
be as clear as would otherwise be the 
case. I apologize to my colleagues for 
that. 

Mr. President, today we have ongo
ing a hearing under the auspices of 
the Foreign Relations Committee and 
the Judiciary Committee. I . will be tes
tifying on this same subject around 2 
o'clock this afternoon at that hearing. 
I believe Senator BIDEN will be chair
ing the hearing. It started this morn
ing. 

I think it is appropriate that those 
two committees be linked in having a 
joint hearing today because they are 
considering • a very important treaty, 
and treaties are not only of central im- · 
portance in our foreign policy, and, 
therefore, of interest to the Foreign 
Relations Committee, but they are 
also the law of the land and should be 
of interest to all of us, especially the 
Judiciary Committee. 
. Furthermore, the Reagan adminis-• 

tration's unilateral interpretation of 
the ABM Treaty constitutes a funda-. 
mental constitutional challenge to the 
Senate as a whole with respect to its 
powers and prerogatives in this area. 
The seriousness of this challenge has 
been further underscored in recent 
weeks by the administration's new 
claim that testimony during Senate 
treaty ratification proceedings "has 
absolutely no standing" in terms of es
tablishing other parties' obligations 
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· under. these, treaties" In. ·effeet,. . tlae ourenb. -· sbirategur. . vulnei;abili.tit?s: -wbebheir it was· cor.neci that. no tilling: in 
•• 7, Reagan ·administration is telling the • through, a£D1Si conoroli 01:. omr own stra• the treaty "prevents deV'eli:>pmenti. tio 

• • -Sene;te, n.ot. only. t:hat, the executive begie pr-0gnams,_ we: m~, have, no ne,. pmceemm:thatt:direetiom"' ~ •• • 
• • bra.nett, is. fr.ee,. to ignor.e. the meaning course, but to, eonsider· deplo3.1ing some ., The. WJ:itten: nepl;y;· from, DOU distiilr 
. ·- or.the, treat~ as m:iginall¥ desci:ibed. in fomi. oti. stl:atftgia.; defeDBe;. . im tilre guishes; betw.een: dev.elopment. of fixed, • 

.,. . . 

the: Seua.t:e. of. tb.e. lJhitect States,. hut future.. , • • .: • :. ,. r. ••• , , «:'. l.and;basedl ABM.'s--w.h.ich\ is. 1.i:11nm1itted 
. : ·~o tnaL other. na.tilins. ~ho- am p3.1:ty . . Secon.d~ those w:ho, suppar-t the. rein- ·lly, the 1Jrel£tly,-andl this, is, e,ft;remel¥ • • 

to, such. treaties. can disreganf. what terp.retation.ofi trn::ABM TreatM< in-the itnpor.tantt,.. wr~ complieatedt but· it! . i.k· : 
tlie executive br,anch. tord: the. Senate · ~a.m1'1;_ ot: accelei;atmg, the. s_pi ma~ he- , the, Irey IJ01 tfiis:- ttveralt-consideration- . • 
at;. the time.or.ratification. • .,..... , . ..; . laborJng -~r a. ~amental an<;t ez:.. amt dev1rlopmentt 0 r, mollile/space-
: ram certain t'.ha.t.tliis.noveI-. doctJ:ine roneous m1S1mpress10n .. ~ere . IS, a baaedl.ABM's-. whicfl, iiJ.prottibited! The 

-will' receive clbse 'scrutihy during_ the· ~ng.casethat,the.sgec1fic:SDlearly l!eplyi from, Secretary Ea.il'd' expressly 
, -~ ~ea.rings, before the Foi;eign. R.8Ia.tions de.plo~ s_ys.t_ em now favo_ i:ed, b¥,. rel'ate<:tr tne"""'· .:p· r"'visiens• t_o·. lasers, 
• ~ -eommittee-. and' the Judiciary, Cbmmit- _~ecri;tar:v. ~ember~r. c_anno~ 6.e. develc wnicfr• ih ~ tenris· today, would• lie . 

~e. • . , . . ,- _ • . , . ~ .aped or. tested:. µ.ruli!n. either. intepreta,. considered . an ."e,rotic'" ABM'. eompo• 
Mr. President, before r present the t'ion: .... _ . ...-,.'! .... .-.,. . nentr.· :r.., ....... '.i,; .. '.:~~;,, . • ~-- .:· : --

. results of. ~ -. r.evie.W: o.f. 1912.. Senate .. This: requires a. rather compllcaterJ.: · .,.£~,;._, ,,.,.,~, .-, ,., · • •· • •.• · " ' '· 
, ABM Treaty- ratification proceeding:,, explanation- which I wilrnot go ihto. at RBPI.-Y:.01:.~'li::LAIRD.-ro·QUES:i:~N-~ou_ 

f believe that· It few-comments are- in this time, .but it is not at .all'certaih,. ih . • . .,..,,:-t SENAro.a GOLDWA:rER. • .~ 

order about the. overall context. in fact P would· say-- tt'te evidence- is" lean- • - W.it~r.efer.enca to:development oL.a. boost.
which the· Senate· must consider the ihg against it· that' even the broad' in, pnase.1n:terce.pt;. c_a.pabillty or lasers,'. there·ls 
ABM inte. ,._..,. . issu · '· ,,.. . no sgecifiC'. provision iil me ABM Tt.eaty 
. . re rpre~on. a . : , . . . tergr~tatiorr ~i the- tteaty woultl which pr.ohibitE develbpment at such sys

First, I. do, not' belleve- that" the r~- perm.it'. the testing amt crevelopme.nt of t'ems: There- is', . fiowever;. a- grohibitiorr on 
terpretat1on- debate should' be- cast m tire· so-called spa-ce0ba:sed·. kinetic-kill the development testing or· deployment/ of 
terms of . whethen·_oneds-- for or against sygtem• that Is· now· apparently favored MJM:sysblIIllJ which• are iq,ace--basedi a& wen 
the. ABM.. Treaty~. The. treaty was. ac- for-early deployment. as aea;base~. air-based. on mobile> land
cepted irr 1972·. by, the. Nixon adminis- Finally,,. those· who, would· cast!· this based .. 'D~ UiS:..side,unrlerstanda this prohi
tration and the United States Senate issue- as• a, question of whether one· is · bition..nat .to.·apply.,to,ba.sic·aod·advanced re
on the- assumption.,. first,._ that; the for or against Soviet violations- of' arms search, and- ~11Ioratory development . of 
Soviet Union w:.o.ulmstro.ctly- observe its control agreements miS& the· point: technolog¥, which. co~d be aasociated with 
terms . and, second that significant. re- there· are· other more· h:onorable re• such systelll-?,. ?n tbeu: components. There 

. ' • • . . . • . . . are no restrictions on· the development of 
. duct1ons in• stira~gic· of!e~1ve arms sponse~. availableto·t~e-~mted,_States. lasers- ft>r fixed, land-based ABM systems. 
woul~ be· accompl18~ed wtthln 5° :v.ea.ra. The_se> include; first; 1!15tst_ing, tliat the The· sides have· agreed; however; that· de-

. Neither· exp~ctation has- been _ful'- Sov1ets-_correct. the vmlat10ns-;· secor:id, ployment of such systems which· would' be 
filled. The. Soviets have: not. restramed proportional U.S. responses;: and· third oapable of: sublitituting for current ABM 
the relentless expansion of their strm- and last, abrogation of. the agreement. components,. that. ls-,. ABM launchers, ABM 
tegic offensive forces . . Their massive For 200 iears, the United States has intercepton misslles.,,and ABM radars, .shall 

• investment in strategic defenses •. pr-i, stood for the rule of. law as embodied be subject to discussion in accordance with 
marily air defenses-while not a viola. in oux Constitution; The· reinterpreta.• Articl& XIII. <Standing Consultative Com
tion of the ABM Treaty-does contra• tion Issue, must be· approached: not mission> and agreement in accordance with 
diet the spirit of the agreement· that with an eye· toward· near-term gains, Article.XIV. <amendments to the treaty). 
is, that both sides recognized a,i;,d. ac0 but rather with a decent respect for This. statement is particularl:f signif~ 

• cepted in 1-972. that there can be no the long-term interests of the· rule of leant because it . embodies a formal, 
shield against retaliation. And, v.iola, law and the continued integrity of this written executive branch response .. It 
tions such as the strategic Kras- Constitution-that. magnificent. docu- clearly sets forth the traditional inter
noyarsk radar undermine, the integrity ment whose 200th- birthday, we- eel&.- pretation of the· treaty with respect. to 
orthe·agreement. brate·this year. exotics, permitting development,. and 

In light of these circumstances and Mr. President, the record.of the rati0 testing; only· in, a. fixed. land-based 
considerations, the Soviet Union must flcation proceedings before the U.S. mode; The· reply· makes it clear- that 
recognize that the United; States com• Senate in· 1972 supports, in my view, mobile/space-based exotics are subject 
mitment to the.ABM Treaty cannot be the following conclusions about the to the, comprehensive. ban on develop,. 
deemed unaltetabl.e. ou open.ended- scope of the treaty. ment, testing, and deployment, with 
.whether or· nnt.. the traditional intel"- First.. executive branch witnesses the-undersmnding'-as stated in. Seer.es 
pretation of the, treaty is upheld. If clearly stated that development and tar-y. Laird's: reply-that . the· treaty 
arms controt or unilateral strategic • testing of mobile space•ba.sed exotics only permits "basic and advanced. re.
modernization-efforts-such, as. moving was banned while development and search and. exploratory- development." 
to. mobile. ICBM's-fail, to.- restore sta- testing of fixed land,ba.sed: exotics was It is· aiso notewortey that the reply 
bility to the strategic balance· in the permitted. Key Members of the clearly· links. the ban on development 
future, the United· States may well Senate, including Senators Henry of· mobile/space-based ABM laser sy& 
have to deploy strategic defenses., de- Jackson, Barry Goldwater, John tems to article V of the·treaty. A-rticle 
signed to protect its-retaliatory forces Sparkman, and James Buckley, were V. contains- a comprehensive. ban. on 
and command, control and communi- directly involved in the dialog· and mobile/space-based,. ABM systems. 
cations. Unless the ABM Treaty: could debate concerning the implications of Secretary Laird's; express linkage be,. 
be amended. by. mutual agreement to the· treaty which the record indicates tween mobile/space-based exotics, and 
permit • such deployments; which they, clearly. understood to, ban testing article· V directly· refutes-. the reinter:
would require. approval of both par- and- development . of mobile space- pretation's analysis, of the treaty's 
ties, this . action would necessarily re- based exotics. I think a few examples text, which· asserts that . article V, ap·. 
quire the United States. to exercise its of this are very important.and· in order plies only to· components existing in 
right under the supreme· national in- here. 1972;: that iH, missiles;. launchers; and 
terest clause of' the treaty to withdraw The question of. exotics· was-- raised in radars,. 
on 6.months notice. the first Senate· hearing. that consid• The detailed executive branch reply 
• Certainly a U.S. decision to, with>- ered the. treaty; Senator· Goldwater.;. in was omitted: from·. an October 30,: 1985~ 
draw from tlie- ABM Treaty would be a.. question, for the· record! to• Secretary analysis of the. ratification: debate sub• 
enormousl:f controversial at home. and of Defense Laird; noted that: he. had mitted. to the. Senate Armed. Services 
abroad. I am not counseling this "long, favored"' moving- ahead with Committee. by Sofae:r:-on· November· 21), 
course at this time; Nonetheless,. the space-based ABM's capable of conduct- 198fu. T.his omissioni was. brought to 
American public,and our aJJ.iea--need,to ing boost.phase·intercepts,using:"shot, the attention of the. committee on 

· understand that if w.e· cannot solve m1ces (aic;)," o~ lasers," ':'lld asked January· 6;.1986,. m.. a.letter fr.om John 
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··• -Rhinelander, the legal adviser to the of article 5-this ls the treaty: "each party 

U.S. SALT I delegation. In a subse- undertakes to· develop"-it hits all of these 
quent analysis of the ratification things-"not to develop, test or deploy ABM 
debate published in the June 1986 systems." You can't do. anything; you can't 

• Harvard Law Review, Sofaer conceded develop; you can't test and finally, you can't 
deploy. It ls not "or". 

in a footnote that the DOD reply to Dr. FosTER. one cannot · deploy a fixed, 
Goldwater :;;upports the traditional in- land-based laser ABM system which is capa
terpretation. . ble of substituting for an ABM radar, ABM 
• The second example is an exchange· launcher, or ABM interceptor missile. 
between Senator Henry Jackson and • Senator JACKSON. You can't even test; you 
DOD's Director of Research and Engi- . can't develop. . _ 
neering which confirmed the treaty's Dr. FosTER. You can develop and test up 
ban on • testing and development of to the deployment pha.:ie of future ABM 
mobile/space-based exotics. During system components which are fixed and 
the Senate debate on the SALT" r ac- land based. My understanding is· that you 

. can develop and test but you cannot deploy. 
cords, • which included the ABM You can use lasers in connection with our 
_Treaty, th~ late Senator Henry Jack- ·present land-based Safeguard system pro
son; a semor member of the Armed v!ded that such lasers augment, or are an 
Services Committee, conducted a rig- addendum to, current ABM components. Or, 
·orous inquiry into the agreements, in other words, you could use lasers as an 
with a profound impact on the condi- ancillary piece of equipment but not .as one 

' tions of Senate acceptance. From the of the prime components either as a r~ar 
• . outset, he exhibited a keen sensitivity or as an interceptor to destroy the vehicle. 

to the issue of exotics by focusing on - When Senator Jackson suggested 
laser ABM's. For example, just 5 days that even research on ABM lasers 
after the treaty's signing, he made a might be prohibited, Dr. Foster said, 
statement sharply citical of the "No." Interposed between Senator 
Army's reputed cancellation of a re- J"ackson'.s question and Dr. Foster's 
search ·contract involving laser ABM's answer is the following insert for the 

-When Secretary Laird came before RECORD: • . 
the committee on June 6, 1972, he Article V prohibits the development and 
quickly assured Senator Jackson that testing of ABM systems or components that 
no such contract had been canceled. are sea-based, air-based, space-based, or· 
When Senator Jackson asked about mobile land-based. Constraints imposed by 

. ABM Treaty limits in this area, Secre• the phrase "development and testing" 
tary Laird gave a general reply- would be applicable only to that _portion_ of 

. ., the "advanced development stage' following 
notmg only that. research an~ devel- laboratory testing, i.e., that stage which is 
opment can contmue, but certam com- verifiable by national means. Therefore, a 
ponents and systems are not to be de- prohibition on development-the Russian 
veloped"-without getting into the dis- word is "creation"-would begin only at the 
tinction between fixed, land-based sys- stage where laboratory testing ended on 
terns and mobile/space-based systems. ABM components, on either a prototype or 

Senator Jackson pursued that dis- bread-board model. 
tinction in June 22, 1972, hearing The importance of this submission 
during testimony by Dr. John Foster, as an authoritative statement of Nixon 
Director of Defense Research and En- administration policy is underscored 
gineering, and Lt. Gen. Walter Leber, by the original transcript of this hear
the program manager of the. Army's ing which is currently maintained in 
Safeguard ABM system. This hearing the Armed Services Committee ar
involved a careful discussion of trea- chives. This transcript reveals two key 
ty's limits regarding development of points. First, Dr. Foster pledged to 
ABM's using exotics, with a specific submit the insert after Senator Jack
focus on the distinction between fixed, son had declared that "we had better 
land-based systems and mobile/space find out" exactly how the treaty ap
based systems. plied to research and development in 

Senator Jackson began by noting this area. Second, the transcript re
that there were limitations in the veals that Dr. Foster declared that in 
treaty on lasers and then asked wheth- • order to clarify this issue, the submis
er the agreement prohibited land- sion would reflect a detailed review of 
based laser development? Dr. Foster the negotiating record. • 
replied, "No sir; it does not." The text In other words Dr. Foster promised 
of the printed hearing reads as fol- senator Jackson' before he gave his 
lows: written answer that he would go back 

LASER ABM sYsTEM and review the negotiating record. And 
Senator JACKSON. Article V • says each this is the top man in- the scientific 

·party undertakes not to develop and test or arena in the Department of Defense. 
deploy ABM systems or components which The unedited exchange reads as fol-
are sea based, air based, space based or lows: · 
mobile land based. 

Dr. FosTER. Yes sir, I understand. We do 
not have a program to develop a laser ABM 
sytem. 

Senator JACKSON. If it Is sea based, air 
based, spaced based or moblle land based. If 
it Is a fixed, land-based ABM system, it Is 
permitted; am I not correct? 

Dr. FOSTER, That is right. 
Senator JACKSON. What does this do • to 

our research-I will read it to you: section 1 

Dr. FosTER. I think you can engage in re
search or development of laser land-qased 
ABM systems; you cannot deploy them as a 
kill mechanism against ICBMs. 

Senator JACKSON. Well, that ls something 
we had better find out about it. I would 
Csic.l you would-

Dr. FOSTER. I would be glad to go through 
the record, Senator Jackson, in some detail 
and _try to clarify this. 

', As is the normlll practice in 6diting 
congressional hearings, the comments 
about what . was to be submitted for 
the record was deleted and replaced by 
the actual submission: . • _;. . . • • 

Several observations about the ex
tensive exchange between • Senator 
Jackson and Dr. Foster deserve em
phasis. First, this exchange in the 
record Includes a formal, written su.b
mission, which provided the executive 
branch with an opportunity to prepare 
an official coordinateq statement aftex: 
review of the negotiating record. As . 
_such, it clearly represents an authori
tative statement of the administra
.tion's position. Second, the fact that 
• the statement refers to article V -the 
treaty's ban on testing, development, 
and deployment of mobile/space-based 
ABM's-in the context of lasers again 
refutes the reinterpretation's premise 
that article V does not apply to ABM's 

· using exotics. • - - • • 
The Jackson-Foster exchange direct

ly contradicts the reinterpretation of 
the treaty. The credibility of the 
Sofaer analysis is further undermined 
by the distorted manner in which it 

• treats this crucial dialog between a 
leading Senator and high-level Nixon 
.administration witness. For example: 

The version of this extensive Jack
son/Foster exchange presented in So
faer's October 1985 analysis of the 
ratification proceedings and in So- • 
faer's June 1986 Harvard Law Review 
article advocating the reinterpretation 
is greatly abbreviated. While the rein
terpretation acknowledges that Dr. 
Foster's comments support the tradi
tional interpretation, the only portion 
of the entire exchange which it cite~ is 
the following: 

Dr. FoSTER: One cannot deploy a fixed, 
land-based laser ABM system which is capa
ble of substituting for an ABM radar, ABM 
launcher, or ABM interceptor missile ... 
You can develop and test up to the develop
ment phase of future ABM system compo
nents which are fixed and land based. 

Dr. Foster's explicit confirmation 
that development and testing of space
based, or mobile land-based laser 
ABM's was prohibited is omitted in the 
reinterpretation. There is also no men
tion in the reinterpretation of Foster's 
written submission nor its linking the 
discussion of limits on laser ABM's to 
article V. 

Dr. Foster, a Presidential appointee, 
was the highest ranking technical offi
cial, and third-ranking civilian in the 
Defense Department. He had served in 
his . position since 1965. Nonetheless, 
the Sofaer analysis tries to disparage 
his testimony by stating Foster was 
"not involved in the drafting or negoti
ation of the treaty." The suggestion 
that the Director of Defense Research 
and Engineering would not have ac
quainted himself thoroughly with the 
treaty's effect on programs under his 
supervision prior to representing the . 
administration before the Armed Serv
ices Committee is absurd. At any rate, 
as discussed above, _the transcript con-
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. fi1ling, that. Dr:,. Foster's. wxitten. submis
sfun.. was. based cm. a. detailed. :re~ew. of 
,tJ'.l.e negJltia.tihg_:recorct:. , • . 
. _ r. also, flhd. it ihte:r:estihg, Mr .. Fr.esk 
dlmt, mat in ma.king_ ills. an.a.I~ 
Judge.Sofaei: has-natto t.fie hest.of'my 
ltnowledge interviewed tl'rose. wlio were 

• • ~sponsibie: for-rregotfa:tihg: this- treaty 
with tl\"e' exceQ_tion. of' P.auL mtze-,. a 
.very respected' ihdivith.1ai' wno· wurRs 
rorthis:mtininistrat'i.on. Sii-tiyvirtJre.of 
l'riS'reference: that"Dr: Foster.was-not- a 
negotiator :v,ou·wouli:Hliihk, if':trus·was 
iinportantt, liltere:· would' have--at lea.st 

• been• iht:~rviews- witfr those whrr were 
negotiators. BUti'we-fiave-hacrt:tlis:rein• 
terpre_tatiion rendered• witli· such inter-
views• notr haVlll'lf occurred' even· to 
date; witfi-the e'ltceptibn• of. Pauf Nitze, 

Sofaer-'s-,accoun-t/ ofitfie exchange-e* 
aises. Senator- .raukson's; fialf: of." tl'l.is 
dialog• in, its-. entirety.· &- a· result. 
anyone:reading. this:anafysis-would not 
know: that: Senat.oit· JacksOIV ftacj; 8.C'
quired a detailed understanding. of'tfie 

• ti:eat~ limits: in tlrur. area or, indeed, 
that the: Senatmr took; the>: lead in 
drawing out of the witness explicit 
confirmatiom of. these: restrictions. 
. As a result ot. thi&omissio~. the only 
mellbion of Senator· ·Jackson in So:
faer's- October 1985- analysis of all of 
the· Armed Services G:!ommittee.'s,ratifh 
cation• hearings is. in a, discussion of a 
hearing; on· July, 1~ b97.2. In a summa
ry comment:on Sana.ror Jackson's.Jul:,z 
1-9- statement:&, tllm: reintffl',pretation 
conal.udes; '"Faww, read; Senator Jack, 
son's comments do not. address future 
systems." 

Mr. President, this- is perhaps the 
most. e~ious. omission and misinter0 

pr.etation· that.. I hrur.e. cwne.. across in 
the entire record_ 

By omitting the extensive June. 22 
Jackson/Foster exchange on laser 
ABM's-as- welt as. other instances 
when Senator. J.acksan querried.. wit:
nesses OD. the questioru of; laser- ABM's; 
includin{r.'a. highly, classified· session on 
June 26 with· C.IA Director Richard 

• Helms-the - reinterpretation is then 
able· to, claim in·_ a, paragraph summa
rizing all aongressional hearings 
during · thre D&tificatinn, proceedings 
that "Senator Jackson's, comments do 
not appear· to address future systems;" 
Sofaer's assertion t>hat Senator Jack0 

son never a-d.dr.essed. the, question. of 
limits: on laser ABM's during the 
entire Senate debate.. on the ABM 
'I:rea.ty, is. fla.bly, amt, unequivicaUy· con
tradicted. by the record of, the debat~ 

In the third.example is a,- July 19 ex
change. with Senator Jackson.. . in 
which Generat Palme~ confirmed that 
the JCS supported.. the limitation 
under which. testing and, dev-elopment 
of exotics wa1nestr:icted to-fixed, land
based. systema. The. record of this 
Armed Ser.vices· Committee hearing 
not only repudiates the claim that 
Senator. Jackson diet not address 
future systems,, it.. also, contains a cru• 
cial pas&a.ge, confirming the· Joint 
Chiefs•• understanding.; of the differ
ence between. fixed,. land.based· and 
mobile/,space-based· exotics J,n. terms of 

th& nes.tmctiona .Qll: irevelopmenb. and ·m."Etnts-hb.rufe:: which. • indinaoo- · that · 
testing. • cmotics, ca-nnut. be d®io:iled' and! thnse 

'llliisl Ima~ imunved am ex,temilte • which! iildica~ than, R&Ii)1 Olli lasem is 
aq»<1na.tilml G'ft 1:lreaty'$ limits om 8'«J'• • i;.rermittedl Hmveuen;, ttanlh of. tbes.e 
titlsi foeusinw ow lksel" .ABffl?!r. 'li'l'le--ltey st.a.tement9i caru ~ read as, consistent 
exchange occurred betiween Vhree•Senc wibh, eitlmr. the lil!adi.ti.orml: intmlpEetm
:ltlal'S:: Galtl\vater; J'a:cltson, and' Domin: ti:oru wr. ~ r~ 'Im-is:; is 
fuk:;, and' fin:ee' executive' firan:cfi wit; extremely important, becaJ:ISE. i.tc is: the 
rresses:· G'enerat ~an;, Chief' or. Sta.fl head, of: tnm aase: ftm' i:emtenpi:e.ta.tibn 
o.f. the. .4i.i: Farce,. crenerai· :e-aimer, sa, fa1r am fil1Ef Senate:: mrem:dt iBl com-
A:ctihg CliiefofstafI oftfia.Am!.fi,.and cmrned>.. :· o.!> • -- ~ • • ,~ . . t•: . 
Lieutenant... Qen.ei;al Lebe:n.. profttct nn ~ rain1m:pretalliim.,.: mnuh iii 
man~r. af th& Saleru,tM'.dl ABM. Pnm- ·madre oft lmfuft statements, 1D the'. eflf'e«t 
gJ:aIIL, . This; ~ge: coy.em se.v.en hlrat; the, <ieploymmUt at mwtiw is 
~rut; <1f: the! pniiltedt h~g~ • ~11tng bann6L For-- example;. dUJtinw liii,. Nia-y 
this:_ exu~an-ge:, tlre>. ~ laser _ wa;s 21f,. ll97~,press,aonf.er.ence; . .!tmba.ssador 
used, I3' t'i~-esi des!Jl'lpffions off oi,-reful'- !!lm.ith, sad;. "'lliltiur.e: systiems~ • • .. will 
ffi.:1Cew tm ~airers, we-re> ~de· _6 . other not b"e deploy.abie-· uniess- t'fiii;, treaty, iil 
tunes:, and ffieo ?hrase: _futuristic- sxs- amendbd'l" ' 'Ill\Ef reinteJTPret'ation- reads 
terns' . was: mentioned' 3 ~es.. , • t11ii1, statement as• suppol'tive • gfr its 

During tlie. same:. Iiean.ng,. S~atar oase; arguin1ftili.at, "lt i& unlilrely that 
Jackson. also ci.uest10n~c'l. the. witness Ambassador Smith; the- negotiator- of 
about General Palme~,s.. bz:oad sta~ the treaty., . would' have- referred to 
ment that the._tr~aty , does. not llimt nl'" a; ban on deployment i.f, he· had 
R'&D on futur1St1c systems.'.' Senator O .r . . . 
Jackson, expressing concern about the meant testmg .~ developme~ were 
generality of this response, drew the bann~d ~-well. . . . 
witnesses' ' attention to article·. V's pro- Smiths st3:te~ent thatl the· deploy
hibition on development of mobile ment of e-~otics IS ':Janned· is-, ho:wever, 
ABM systems. General Ryan noted fully- COllSi~tent with the· traditio~al 
the distinction between permissible· des • interpret~t1om Noneth~less; the re_m~ 
velopment of'f-ixed, landcbased systems t~rpretat1on suggest& th-at smce·Snu~h 
and the prohibited' development of cited th_e• ba~ on depfo~ent' of exotics 
mobile/spacesbased' systems.. Finally, but_ ormtted any· mention· _of a ban on 
General Palmer provided an . authorJ,;. their· developm:11t or- testing; then he 
tative statement on. the prohibition, on must have' believed that the· ?'.e~ty 
development of. mobile/space-based gave a green- light tcr such act1v1t1es; 
exotics, that is; that he would have-gone on to 

How anyone cound have omitted say, had he voiced· his· opinion on this 
this in a presentation about the issue; that the ueaty permits the de
Senate record escapes·my own sense-of velopment and deployment of all exo
logic. I will not read· it in its entirety; tics. This is a. very important part of 
but it is included in my full report th'e argument. • 
which I will put in the RECORD. Ih short, . the- reinterpretation pre-

Sofaer's, analysis of' this discussion sumes that· if' Smith had· believed that 
omits Palmer's crucial closing• com- the traditional', interpretation had 
ment that the, JCS were aware· of the l:)een a;gree~ to- he. would not' have said 
limits on development and testing of simply that "future systems· .. • · • will 
laser ABM's, haff agreed to them~ and not be- deployable unless. this· treaty is 
recognized that this- was a· fundamen• amended":....he would have said· that 
tal, part of the· final agreement. Thus; "future systems will. not be developed, 
the· record: demonstrates that· Sofaers tested;_ or deployed unless this treaty 
assertion that Senator Jackson did·not is-amended'."' . 
address the·question of'exotics·cfuring There· are three major problems 
the ratification debate is a complete with th-e logic upon which this analy
and total misrepresentation. It al.so sis.is based. First,,the Smith statement 
underscores the inadequacy· of its is·. true ·and accurate on its face; be, 
analysis: by, its, omission of this addiL cause under either I.Iiterpretation de, 
tional, and authoritative, confirmation gloyment of future Sl'stems-that is. 
that· the treaty banned the· develov~ exotics--is. banned. Second,.it attempts 
ment.and testing.of all but fixed; landl- to· build. a. major case on what was.not 
based· exotics; . said. Third,Jt Smith had' said what. the 

It is· also noteworthy., that Senator reinterpretation postulates- he should 
Jackson and the· executive branch: wlt- have said, he would have been wrong. 
nesses· clearly cited the prohibition. on Why? Because· under· both the tradi
testing and development of mobile/ tiional interpretation- and the. reinter
space-based systems· in. article V of the pretatiorr, the developm-ent and testing 
treaty as; the· authority:· for the prohi- o.f fixed; land-based· exotics. is permit. 
bition cin testing and development:. of ted~ Development or testihg of mobile/ 
missile/space based- ABM using- exo- space-based- exotics is;. of. aourse, 
tics. This further undermines the·reiru banned.under: the traditionalinterpre,, 
ter-pretation's analysis . of the tr.ea.ty.'s tation. 
text in which it asserts-that. article- V In otherw~mls, if'Ambassador Smith 
should not be read as applying- to had· said exactlY what the· reinterpre, 
mobile/space•based·exotics. tation· theory· infers · he· should have 

Mr._ President, the reinterpr.etation said he would have .. been incorrect,, be
is based on. two categories, of. iilcom, cause he. would- have. been, including 
plete, imprecise, or general- state. land;-based and mobile.-based, ~-stems 

t .; 
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' . 
when one was treated differently from must incorporate those ·assessments. the Senate if we were· Insisting that. 
the other. Nonetheless, the findings that the the Soviets comply with the tradition-

Under the logic of the reinterpreta- Senate approved the ABM Treaty on · al view? . • 
tion, to prevent his remarks from the basis of • its clear understanding, As a matter of international law, the 
being distorted in the future and, at the acceptance of the traditional inter- . actions of the parties·, including their 
the same time, ensure accuracy, Smith pretation has serious ramifications for statements. provide . an . important 
would have had been compelled to executive branch conduct. I would like guide to the meaning of a. treaty. As 
tum his brief·sentence into something to address these implications in closing Lord McNair notes in his classic trea
resembling the following. This is not • my remarks. ~ • tise, The Law of Treaties, "when there 
Ambassador Smith speaking. This is Mr. President, in recent. weeks, the ~ a doubt·as to the meaning of a pro- . 
my interpretation of what he would State Department has raised a new vision or an expression contained in a 

. . have had to say if he were going to theory, apparently pleading its case in - treaty the relevant conduct of the 
avoid reinterpretation of his remarks the alternative~. that is, the first part partiei after conclusion of the treaty . 

. -15 minutes later and if hf: were going of the case is the S~nate was given · {sometimes ca.lled the 'practical con-
~ be entirely accurate. the broad interpre~~tion;" the second struction') has a high probative value 

Future· systems (i.e., exotics-whether • part of the case is, just in case it was as to the intention of the parties at 
fixed, land-based or mobile/space-based- not !Pven the broad ~~erpretati<?n the time of its conclusion." ' 
will not be deployable unless the treaty ls here lS the way we view it. . Furthermore he goes on to state 
a.mended. Future fixed, land-based exotics The State Department has argued :. ' 
may be developed and tested. but only at • that regardless of whether the ratifi- quoting again Cwlhen one party to a 
the agreed test ranges as established under cation proceedings support the rein- treaty discove~ that other parties to a 
~ticle IV. Future mobile/space-based exo-- terpretation or broad interpretation, treaty are placmg upon it an interpre
tlcs may not be developed or tested at a.ll ln executive branch testimony presented tation which in the opinion of the 
accordance with Article v. to the Senate during the treaty- former it cannot bear, and it is not 

Mr. President, I am not certain that making process can be disregarded be- practical to secure agreement upon 
either the people listening or those at cause it "has absolutely no standing" the matter, the former party should at 
a news conference would have sat still with the Soviets. In my opinion, this _once notify its dissent to the other 
long enough to hear that every time argument is incorrect in the context of parties and publish a reasoned expla~ 
there was a discussion of banning the the ABM Treaty, and is squarely in nation · of the interpretation which it 
deployment of exotics. conflict with the constitutional role of places upon the term in dispute." This 

In summary, the assertion by the re- the Senate; is similar to the proposition under U.S. 
interpretation that a speaker's belief Recent Soviet statements indicate domestic law, that "if one party knows 
may be inferred from words he did not that they now consider themselves or has reason to know that the other 
utter is illogical. The fact that the re- bound by the traditional interpreta- party interprets language in a particu
interpretation's conclusions as to the tion. For example, in an October 19, lar way, his failure to speak will bind 
Senate ratification debate rely so 1985, article in Pravda, Marshall him to the other party's understand
heavily upon such statements reveals Sergei Akhromeyev, the Chief of the ing." Although not necessarily binding 
the flimsiness of its case. Soviet General Staff, stated: "Article as a. matter of international law, the 

The record of the Senate proceed- V of the Treaty absolutely unambig- failure to object to ·a . publicly an
ings does not support Sofaer's asser- uously bans the development, testing, nounced interpretation by another 
tion that the record of the Senate rati- and deployment of ABM systems or party to a. treaty is clearly relevant to 
fication proceedings on the ABM components of space or mobile ground interpreting the treaty a.nd to the 
Treaty and statements made at or basing, and, moreover, regardless of treaty's meaning 
near the ratification period "can be whether these systems are based on In the case ~f the ABM Treaty 
fairly read to support the so-called existing or 'future' technologies." these principles taken on even greate; 
broader interpretation." On the con- The Reagan administration has not significance in view of attendance by 
trary, the record of these proceedings argued that the Soviets do not now Soviet officials at the Senate hearings 

-ma~es a com1;>elling case for the op- claim to be bound by the trad.iti~m_al on the agreement. It is very interest
posite concl1;1s1on: that the Senate _w~ inte~r~tation. Rather, the adnums- ing that Senators Goldwater and Jack-
presented with a treaty that prohibit- trat10n s position-as stated by Judge son noted the presence of · one such 
ed testing or dev_elopment of mobile/ Sofa.er-is that, "Only after the Soviet official-who was apparently a 
space-based exotics; both the propo- United States announcement of its regular attendee-during ·an extensive 
nents and opponents of the treaty un- support for.the broader interpretation discussion with Nixon administration 
derst~od the agreement to have this in October. 1_985 did the Soviet Union officials during a. July 19 Armed Serv
effect, and there was no challenge to begin expllcitly to articulate the re- i C ·ttee h arin that dealt at 
this understanding in the course of strictive interpretation." ces omnu e g . . 
the Senate's approval of the treaty. Since the Soviets clearly agree with len8!,h and in great detail With ~he 

In summary, I have examined the re- the traditional interpretation, the specific question of the treat~s limita
interpretation's analysis of the Senate State Department's suggestion that tlons in t~e area. of laser ABM s, exact
ratification proceedings and found its statements made by U.S. officials Iy the Point we are debating now. Even 
conclusions with respect to this record during ratification proceedings have if the presence of Soviet observers ~ad 
not to be credible. I have concluded no standing with the Soviets is a not been noted for the record-which 
that the Nixon administration · pre- rather curious, if not bizarre, argu- it was-it is obvious that the Soviets, 
sented the Senate with the traditional ment. Let us look just for the purpose who understand how o'll! treaty
interpretation of the treaty's limits on of discussion at the flip side of this in- making. process works, momtored t~e 
mobile/space-based exotics. I have also teresting legal question. Let us assume proceedings and reviewed the publlc 
concluded that the Senate clearly un- for the purpose of this discussion that records. Based on their clear aware
derstood this to be the case at the the Soviets were now taking the oppo- ness of the interpretation being pre
time it gave its advice and consent to site position. . sented to the Senate, if the Soviets 
the ratification of the treaty. In my Let us assume that they were assert- chose to enter into the treaty and 
judgment, this conclusion is compel- Ing now that U.S. statements during have the treaty go into force Without 
ling beyond a reasonable doubt. the ratification proceedings had "no raising an objection, the United States 

This finding at this juncture does standing" with them. • would have had a very strong basis in 
not address all issues raised by the re- In other words, if hypothetica.lly the law for insisting on the original mean
interpretation. In the two succeeding Soviets took the position the State De- ing as presented to the Senate-par· 
reports, I will examine the issues of partment is taldng, would the United ticularly if the Soviets waited until 15 
subsequent practice and the negotiat- States have any basis in international years later to undertake a different 
ing record, and any final . Judgment.s law for relying on the statements to view of the treaty. 
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.. •• Aside from the . immediate issue of H 'It • Th F d 1· t N • • • th . am1 on, m e e era is < o. 75), ~-~ In short in an effort to save e re-
the ABM Treaty, it is contrary to the clearly illustrated the intent ·of the interpretation by asserting that execu
long-term interests ·of • the United Framers that treaty . making be a tive branch statements to the Senate 
States to assert that statements made shared l;)Ower . between Congress and_ in 1972 are essentially meaningless, 
to the Senate have no standing with the Pr~s1dent, based on mutu~~ tnist . . . the State Department is risking a seri
other parties to a treaty. The interna- • ;;Madison also t~ok tJ:1e pos1~10n that - ous constitutional confrontation in
tional community is well aware of the there are suffic1e~t mdicat1ons that volving the executive branch and Con
constitutional role of the Senate in the powez: of treaties is r_egarde~ by gress that would go far beyond this 
the treatymaking process, and they the Constitution as I?atenally differ- matter. It would be a mistake for the 
are on notice that the executive ent 1rom mere e:eecutive power, __ and_as .. executive branch to compound the 
branch explains treaties to the Senate havmg more affm~ty to the leg~~lative problem further by asserting that the 
during the ratification proceedings. It than to the executive charac~er. ,, Senate has no r.ole to play with respect 

• is to our national advantage to ensure The Senate _has played a vital_ ro~e in to the meaning of treaties. 
that such authoritative explanations numerous· treaty • negotiations, • As a general proposition,. ,the views 
remain available as powerful evidence thropgh_ means Sll;Ch as the process of . of the executive on the interpretation 

• of a treaty's meaning in the event of coi:if1nrung negotiators,. statutory re- of a treaty normally receive great def
an interpretative dispute among. na- q_mremel?-ts for congre8?10nal consulta- erence as well they should, from · the 
tions. . ., , . -.,., 11-,: • ,. ~ " • t10n durmg the_ negotiations process, Congress. Application of that principle 

By asserting that the executive and informal discussions. Under cur- in terms of the meaning presented to 
branch may now disregard the views rent p~ctice, when a proposed treaty the Senate by the executive branch at 
of those who spoke for the Nixon ad- is submitted, the_ Senate may consent the time of ratification leads to an in-
ministration and those who debated to the treaty, withhold its consent- - . 
the issue in the Senate, the State De- either expressly or through inaction- terp~etation that mobile/space-based 
partment is arguing, in effect, that ad-· or approve it with conditions. exotics may not be developed. or 
ministration witnesses need not accu- Because the Senate is an active par- tested'. 'l!nder the reinterpre~ation, 
rately reflect the executive's under- ticipant in the making of the treaty, su_ch teStmg ~n~ dev~lopment IS per
standing of a treaty; instead, they are the hearings and debates are a vital mitted. In this s~tu3:trnn, many in the 
free to keep that understanding a source of information as to what the Sena~e may be mclmed . to ~pply the . 
secret and may indeed mislead the treaty means. The nature of the issue classic _line of cro~;~xammatlon to _the 
Senate into consenting to a treaty and the testimony of executive branch executive branch: Should we believe 
which has a secret interpretation dif- witnesses may lead the Senate to what y~:m are telling us now or ~hould 
ferent from the meaning presented to attach conditions or forego conditions, we believe .. what you were tellmg us 
the Senate. This line of argument has if there is an authoritative statement back than? 
profound implications for the legisla- !.l-S to the meaning of a provision. The Senate has the ri~ht to presu??e 
tive process in general and the consti- The position of the State Depart- that executive branch witnesses are m
tutional role of the Senate in particu- ment, I hope would be reexamined, be- formed ~d truthful in their testimo
lar. cause this position sends a clear mes- ny, particularly when it comes to the 

Executive branch statements to the sage to the Senate: you cannot rely on Senate's constitutional role as a partic
Senate during hearings on a proposed our representations as to the meaning ipant in the treaty-making process. 
treaty may provide important evidence of a treaty. The adverse consequences The State Department's assertion that 
on issues of treaty interpretation in of this proposition extend far beyond the executive, in effect, may mislead 
the international arena. They fill an the issues at hand regarding the ABM the Senate as to the meaning of a 
even more important role, however, in Treaty. Our treaty relationships in- treaty has the unfortunate effect of 
our constitutional system, and this volve not only arms control matters, directly challenging the Senate's con
should not be overlooked. Such state- but also trade and business matters af- stitutional role. This effect could carry 
ments are an integral part of the fecting the economic well-being of our over and may well produce a congres
making of a treaty, often shaping its Nation. We cannot ask the public to sional backlash through its exercise of 
content, and well-known to all parties support proposed treaties if the execu- the power of the purse and the power 
to the proposal. tive takes the position that uncontra- to raise and support armies in a 

Under article II, section 2, clause 2 dieted formal representations by manner that would give effect to the 
of the United States Constitution, the senior officials are irrelevant as to the original meaning of the treaty as pre-
Presidential power to make treaties is meaning of a treaty. sented to the Senate. 
subject to the requirement for advice • Because treaties are the supreme law In conclusion, Mr. President, the 
and consent by two-thirds of the Sena- of the land, the position of the State Senate was clearly informed by the ex
tors present. Article VI, paragraph 2 Department, if accepted by the execu- ecutive branch that the ABM Treaty, 
of our Constitution provides that trea~ tive branch, would compel the Senate proh1bits testing and development of 
ties are the supreme law of the land, to incorporate into its resolution of mobile/spaced-based ABM's using exo
which results in giving treaties the consent an "amendment" or "under- tics. This was an issue which key Sena• 

• same force and effect as legislation en- standing" for every explanation given tors viewed as a matter of significance, 
acted after action by both Houses of by an executive branch witness lest it and which· was directly addressed by 
Congress. be disavowed as "unilateral" after rati- the executive branch during the 

Louis Henkin, one of the leading fication. We would have to have so treaty-making process in statements to 
constitutional authorities in this field, many understandings and conditions the Senate. These circumstances raise 
and . I understand he is testifying that the treaty would have to be nego- a number of possibilities with respect 
before the Foreign Relations Commit- tiated all over again between the par-. to the significance of other evidence as 
tee today, has noted that "although ties. Treaties so laden would eventual- to the meaning of the treaty. There 
treaty making has often been charac- ly sink under their own weight. It are three distinct possibilities here. 
terized as an executive function (in would be extremely difficult to First, if the negotiating record and 
that special sense in which the con- achieve bilateral agreements, and vir- evidence of subsequent practice by the 
duct of foreign relations is executive>, tually impossible for the United States parties supports the traditional inter
constitutional writers have considered to participate in multilateral treaties. preta~ion, the issue would be beyond 
the making of treaties to be different In addition, the Senate would feel q_uestion. The traditional · interpreta
from other exercises of Presidential compelled to request in ea?h . case_ a tion would apply. I will be looking at 
.power, principally because of the Sen- complete record of the negotiatmg hIS- those two Parts of this overall record 
ate's role in the process, perhaps too tory in order to ensure that no secret in the next few days. 
because treaties have particular legal understandings would emerge con- Second, if the negotiating record and 
and political qualities and conse- trary to assurances given to the e~idence of subsequent practice is am- . 
quences." • Senate. biguous or inconclusive, there would 
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. • be no basis for abandoning the tradi- time tt consented to ratification, It dramatl

tional interpretation as clearly under- • cally alters the Senate's constitutional role 
.stood by the Senate at the-time it gave • as aeo-equal partner In thisa.rea. 
its advice and consent on the basis of • For these reasons, it is imperative that the 

-·Administration's case for the. relnterpreta-
• this understanding. Absent compelling tion be subjected to a rigorous legal analy-
evidence that the Senate was misin- sis. Some have accused those who do not 
formed as to the agreement between . accept the Administration's case for the re
the United States and the • Soviet interpretation of allowing "legalisms" to 

miss the point: there are other, more hono'r
able responses available .to the United 
States. These Include, first, Insisting that 
the Soviets correct the violations; second, 
proportional U.S. responses; and third and 
last, abrogation of the agreement. 

: Union, the compact reached between stand In the way of necessary progress In 
the· Senate and the executive branch the • Strategic Defense . Initiative. ~thers 
at the time of ratification in my view . have accused the • Admlnistration-m one 

. • columnist's phrase-of "lookin' • fer loop.. 
~hould be_ upheld. holes" in the Treaty through what might be 
. • The third possibility, and perhaps called "sharp practicea." . 
the most disturbing possibility: If the 1- believe that it is important to put aside 
negotiating record and evidence of the accusations as to motive and Judge the facts 
subsequent practices of the United as they stand. ll the reinterpretation Ls- le
States. and Soviet Union establish a gaily correct; then our Nation has every 
conclusive basis for the reinterpreta- right to proceed accordln~y. Bq~ if It is not 
tion-in other words if Judge Sofaer is legally correct, then marupulatmg the law 

. .' . of the land is not acceptable. 
right on the negot1atin~ record-.t~IS Before beginning this legal analysis,' there 
wo~d m~an that the Nixon admims- are, however. a few points I want. to make 
tratlon signed one contract with the about the broader policy context. within 
Soviets and the Senate ratified a dif- which this issue must be debated. 
ferent contract. Such a conclusion First, I do not believe that the reinterpre
would have profoundly disturbing con- tation debate should be c~t In tenns of 
stitutional implications-to say the whether one is for or agarnst the ABM 

. Treaty. The Treaty was accepted in 1972 by 
least. In effect, the President would the Nixon Administration and the United 
have to choose between the executive states Senate on the assumption first, that 
branch's obligations to the Senate and the Soviet Union would strictly observe. its 
its contract with the Soviet Union. If terms. and second, that significant reduc
the President did not choose to honor tlons In strategic offensive arms ·woUld be 
the commitments to the Senate, the accomplished within five years. 
Senate will then be faced with devel- Neithe~ expectation has been fulfilled. 

. . . The Soviets have not restrained the relent-
• opmg an appropnate response or nsk less expansion of their strategic offensive 

having its role in the treaty-making forces. Their massive investment in atrate
process become meaningless. gic defenses <primarily air defenses>-while 

In two reports which I intend to not a violation of the ABM Treaty-does 
present to the Senate within a few contradict the spirit of the agreement: that 
days, I will address the subsequent is, that both sides recognized and accepted 
practice of the two parties and the that there can be no shield against retalla-

. . . . tlon. And violations such as • the Kras-
treaty negotlat~~ record _with a view noyarsk radar .undermine the integrity of 

-toward . dete~g which of the the agreement. 
three situations now confront the In light of these considerations, the Soviet 
Senate. Union must recognize that the U.S. commit-

Mr. President, I ask that my com- ment to the ABM Treaty cannot be deemed 
plete record of this analysis be printed unalterable or open-ended-whether or not 
in the RECORD following this state- the traditional interpretation o; the Treaty 

Is upheld. If arms control or unilateral stra• 
ment. . . tegic modernization efforts <such as moving 
. There bemg no obJecti?n, the_ report to mobile ICBMs> fail to restore stability to 

was ordered to be pnnted tn the the strategic balance in the future, the 
RECORD, as follows: • United States may well have to deploy stra-

lNTERPRETATION or THE ABM TREATY _ tegic defenses designed to protect its retalia
PART ONE: THE SENATE RATll'ICATION 

PROCEEDINGS 

<By Senator Sam Nunn, March 11, 198'1) 
PREAlll»LE 

For the past year and a half, the United 
States has been embroiled in a .contentious 
and arcane Internal dispute over the correct 
interpretation of those portions of the 1972 
ABM Treaty which pertain to the develop.. 
ment and testing-of futuristic or so.called 
"exotic" ABM systems. This controversy 
was precipitated in October. 1985. when the 
Reagan Administration announced with no 
advance notice or congressional consulta
tions that the interpretation of the Treaty 
whieh successive U.S. administrations had 
upheld since 1972 was incorrect. 

The debate on the reinterpretation issue 
has necessarily been legalistic. Treaties are, 
after all. the law of the land, and the Presi
dent Is charged with executing the law. 
Moreover, the Senate has a crucial constitu
tional role in treaty-making and thus has a 
direct interest in ensuring that treaties a.re 
accurately presented and faithfully upheld. 
If the President can unilaterally change 
treaty obligations which were clearly under-

. stood and accepted by the Senate at the 

tory forces and command, control and com
munications. Unless the ABM Treaty could 
be amended by mutual agreement to permit 
such deployments, this action would neces
sarily require the United States to exercise 
Its right under the supreme national inter
est clause of the Treaty to withdraw on six 
months notice. 

Certainly a U.S. decision to withdraw 
from the ABM Treaty would be enormously 
controversial at home and abroad. I am not 
counseling this course at this time. None• 
theless, the American public and our allies 
need to understand that if we cannot solve 
current strategic vulnerabilities through 
arms control or our own strategic programs, 
we may have no recourse but to consider de
ploying some form of strategic defense. 

Second, those who support the reinterpre
tation in the name of accelerating the SDI 
may be laboring under a fundamental mis
impression. There is a strong case that the · 
specific SDI ea.rly deployment system now 
favored by Secretary Weinberger cannot be 
developed or tested under either interpreta
tion. 

Finally, those who would cast this issue as 
a question of whether one Is for or against 
Soviet violations of arms control agreements 

For 200 years, the United States has stood 
for the rule of law as embodied In our Con
stitutioIL The reinterpretation Issue must 
be approached not with an eye toward near- • 
term gains; but rather with a decent respect. 
for the long-term interests of the rule of law 
and the continued integrity of this Consti• 
tution-that ma.gnificient. document whose 
200th birthday we celebrate this year. 

"' ncnOll 1: ~onuCTiolf 
A. Background 

In 19'12, the United States and the Soviet 
Union entered Into a Treaty on the Limlta
tion of Anti-Ballistic Missile Systems.• 
During the Senate ratification proceedings, 
Secretary of State Roge.p; set forth the 
Nixon Administration's summary perspec
tive on the Treaty: t 

"Under this treaty, both sides make a. 
commitment not to build a nationwide ABM 
defense. This is a general undertaking of 
utmost significance. Without a nationwide 
ABM defense, there can be no shield against 
retaliation. Both great nuclear powers have 
recognized, and In effect have agreed, to 
maintain mutual deterrence.'' . 

In broad outline, the Treaty prohibited 
deployment of all ABM systems except at 
two designated. sites in each nation. At these 
sites, the ABM systems were limited . to 
fixed, land-baaed components based on 
"then-current" technologies <Le~ ABM mis
siles, launchers, and radars). Resea.rch on 
these types of ABM components wa.s not 
limited by the Treaty, but development and 
testing was confined to agreed test ranges. 

The Treaty contained a further prohibi
tion against development, testing, or deploy
ment of sea-based, air,based, space-based, or 
mobile land-based ABM systems or compo
nents. In this report, these types of systems 
will be referred to collectively as .. mobile/ 
space-based" ABM systems. As with fixed, 
land-based ABM components, research was 
permitted on mobile/space-based ABM 
system. The distinction between fixed. land
ba.5ed ABMs and mobile/space-based ABMs 
l.s a key aspect of the current Treaty rein-
terpretation controversy. • 

The Treaty has considerable current rel
evance because of Its direct relat!o~p to 
the Strategic Defense Initiative (SDI>, inti
tia.ted by President Reagan in 1983. A key 
element of SDI resea.rch Involves the poten
tial for a space-based ABM defense using fu
turistic technology, such s.:s lasers or pa.rti
cle beams. Under current pa.rlance, ABM 
components using "other physical princi
ples" <Le., physical principles or technol
ogies "other'' than. those Incorporated into 
ABMs in 1972) are known as "exotics" <and 
sometimes referred to as, "future systems"). 
Another key Issue In the current reinterpre
tation controversy involves the impact of 
the Treaty on development and testing of 
exotics. _ 

The Reagan Administration Initiated the 
SDI program under what is known as the 
"traditional" or "restrictive" interpretation 
of the ABM Treaty (hereinafter referred to 
as "the Traditional Interpretation"). Under 
the Traditional Interpretation, the Treaty 
has the following effect with respect to 
ABMs using "exotics" such as lasers: 

TRADITIOl"IAL nn'ERPRETATION OP THE TREATY 

Research on 11ll ABMs, including those 
urging exotic technologies, is permitted. 

Testing and development of fixed, land
based exotics is permitted. 
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_ Testing and_ develop~ent of mobile/sp~e- Iianientarians in · San Frimclsco on October 'tional -~~le in-: tr:at~maltlng .. Furthermol'f!, 
. ~ased exotics is prohib1te~. 14. _. . ~- • • . . ,·· -. • .•:- a-:1- . our committee has Jurisdiction over pro-

Deployment of ~l exotics (whether flx~d. C. Con./licting Administration Views • grams of the Department of Defense wh!ch 
land-based or mobile!space-based) is prohib- · ., From the outset, Administration · officials are regulated under the Treaty, including 
lted unless the parties agree to amend the provided conflicting views as to the likely SDL ~ --- • - _.. ... ' • • · 
Treaty. .'- ' • · : • . · • • · duration. of the , policy of adhering to the Over the ~l~C sev~rai ~onths I have de-

The Reagan Admi';!istration dev~lop~d an Traditional Interpretation. In his October voted many hours to study of 'the Tre3:ty, 
.. elaborate plan for a ~reaty-compliant ~DI 14 statement, Secretary Shultz declared the ratification debate, and the negotlatmg 

research pr_ogram. This involved conductmg that switching to the broader-Interpretation record. I have been assisted.in this review by 
SDI _experiments and tech?,ology demon- was "a moot point," since the President had Robert Bell, an · arms control specialist on . 
strations In a manner which would not reaffirmed that the SDI program "will con- • the staff of the Armed Services committee. 
transgress the prol:lbitio~ under the Trad!- tinue to be ·conducted in accordance with a Mr. Bell has spent countless ho·urs over the 
tlonal Interpretatwn agamst the develop- . restrictive Interpretation of the Treaty's ob- last several months researching these issues. 
ment of full-scale mobile/space-based ABM ligations." Nonetheless, the . Secretary's In addition, I have been assisted In my legal 
compo_nents or the tesUng of th0se compo- statement also noted that this policy re- analysis by- Andrew Effron 1U1d Jeffrey_ 
nents m an ABM mode. . . fleeted the Administration's assumption Smith. who are both lawYers on the staff of 

B. Announcement of the reinterpretation that SDI would be "consistently funded at the Armed Services Committee. ' • 
On October 6, 1985, Robert McFarlane, the levels required"-thereby suggesting In recent weeks, the treaty reinte'i·preta-

then the President's National Security Ad- that were Congress to cut SDI funding sig- tion issue has taken on· a new sense ·of ur
viser, revealed that the Reagan administra- niflcantly, the policy might be reconsidered. gency. In the course of a February 3 Nation
tion was preparing to adopt a new interpre- However, on October 17, White House al Security Council (NSC> meeting, Secre
tation of the Treaty, with dramatic implica- spokesman Edward Djerejian declared that tary Weinberger urged President Reagan to 
tions for the conduct SDI. Appearing on congressional funding for SDI "is not a con~ make immediate decisions on ·an early de
Meet The Press, McFarlane announced that • dition for U.S. treaty interpretation." • ,. ployment of SDL including authorizing the 
". • • research Involving new physical con- , On October 21, Sofaer told the House For- Defense Department to restructure SDI In 

- cepts •.. as well as testing, as well as devel- eign Affairs Committee that the reinterpre-· accordance with the Reinterpretation. 
opment indeed, are approved and author- tatlon issue "may have practical significance 

• ized by the treaty. Only deployment is fore- only when the SDI program has reached 
closed •• • • " ' the point at which questions regarding the 

, , McFarlane's announcement of a new read- feasibility of strategic defense have been an
Ing of the Treaty appeared to open the door swered and engineering development, with a 
to unrestricted development and testing of view to deloyment, becomes a real option." 7 

the actual_ ~o!Dponent:5 of a space-based SDI Sofaer apparently did not believe that this 
system ut1lizmg exotic components. It was point would be reached at any t _ime during 
based on a preliminary legal opinion which the current administration. In response to a 
had been written the preceding week by written question submitted by Senator 
Abraham Sofaer, the State Department warner at a November 21 Armed Services 
Legal Adviser. Committee hearing Sofaer commented on 
. The main li!les of the reinterpretation ar- the possibility of '1egislation that would 
gument (heremafter referred to as "the Re- enact the Traditional Interpretation:• 
Interpretation" . or "the Sofaer analysis") " . . . such legislation is unnecessary. The 
may be summarized as follows: • President has affirmed that he Intends to 

REINTERPRETATION OF THE TREATY pursue the SDI research program as cur-
The text of the Treaty Is ambiguous. It rently • structured, which is consistent with 

prohibits deployment of mobile/space-based the 'restrictive' interpretation. Should a fur
ABMs using exotics. Although it is possible tu.re Administration seek to implement the 
to read the Treaty as also banning testing broader interpretation, the Congress would 
and development of ABMs using exotics, have a voice in that decision." (Emphasis 
Sofaer maintains that the Treaty "can more added.) 
reasonably be read to support a broader in- Other Administration officials, however, 
terpretation"-i.e .. that the Treaty permits continued to publicly advocate an early 
such development and testing.• switch to the more permissive position. For 

The record of the Senate ratification example, at a December 5, 1985 Armed Serv
debate and other statements at or near the ices Committee hearing, Richard Perle said, 
time of ratification support an lnterpreta- "If you restrict the program to the re
tion of the Treaty that would permit testing strictive Interpretation, it would so preju
and development of mobile/space based dice the prospect for success that It would 
ABMs using exotics. Sofaer contends that become questionable, in my view, whether 
this record "can fairly be read to support we should continue with the program at 
the so-called broader interpretation."• all."• However, at the same hearing, the Di-

The classified negotiating record supports rector of the SDI, Lt. Gen. Abramson, testl
the Reinterpretation. Sofaer contends that fied that it would be "several years" before 
the negotiating record demonstrates that the Traditional Interpretation· would 
"although the United States delegates in!- impose any cost or time delay penalties on 
tially sought to ban development and test- the program. General Abramson explained 
ing of non-land-based systems or compo- that by this, he meant "the early 1990 time
nents based on future technology, the Sovl- frame." 10 

ets refused to go along, and no such agree- When hearings on the interpretation of 
ment was reached."• the Treaty failed to establish a consensus in 

McFarlane's announcement, based on the the Congress in support of the Reinterpre
Sofaer analysis, provoked a sharply critical tation, the Senate sought direct access to 
response by Members of Congress. former the negotiating record so that an· independ
ABM negotiators, allied leaders, and the ent Judgment could be made on the issue. 
Soviet government. Widespread suspicion The State Department Initially refused to 
was voiced from these quarters that the Re- provide the. record, but relented In August, 
interpretation had been fabricated to ad- 1986. Under an arrangement negotiated 
vance SDI to the threshold of deployment with Secretary Shultz, all Senators and six 
without amending or abrogating the ABM cleared staff members have had access to 
Treaty. the negotiating record in Room S-407 of the 

Although the White House noted the Capitol, a secure facility under the direct 
President's agreement with McFarlane's control of the Majority and Minority Lead
statement, the President decided on October ers. 
11. 1985 that the SDI program would con- The ABM Treaty interpretation issue is a 
tlnue for the Indefinite future to be con• matter of intense concern to me, both as a 
formed to the Traditional Interpretation. member of the Senate and as Chairman of 
This decision was formally announced by the Armed Services Committee. This issue 
Secretary Shultz at a meeting of NATO par- goes to the heart of the Senate's C:Onstitu-

. :. D. Commitment to consultations 
News reports of the February 3 discussion 

provoked deep concern in . Congress and 
allied capitals. On February 6, I wrote the 
President expressing my concern that a de
cision to terminate the Administration's 
policy of observing the Traditional Interpre
tation without thorough consultations with 
Congress and our allies would provoke a 
profound constitutional confrontation. 
Faced with blunt warnings from allied lead
ers and other members of Congress, the Ad
ministration decided to postpone any immi
nent decision on this issue and to conduct 
additional research into such related issues 
as to what the Senate was told during the 
1972 ratification proceedings and how the 
parties appeared to view the Treaty subse
quent to its ratification. 

On February 8, Secretary Shultz an
nounced that prior to any final decisions, 
the Administration would engage in a "col
laborative process" of consultations with 
Congress and our allies. At a February 24 
meeting with Senate leaders, Ambassador 
Nitze and Assistant Secretary Perle provid
ed further assurance that the new Adminis
tration studies <which were expected to be 
finished by the end of April) would be sub
mitted to the Senate and Senators would be 
afforded an opportunity to review them and 
consult with the Administration before any 
final decisions were taken. 

On March 9, I received a letter from 
Judge Sofaer in which he acknowledged 
that the analyses of the Senate ratification 
debate which he had previously submitted 
to the Senate did not cover the subject In 
full depth. He indicated that the new stud
ies directed by the President would be thor
ough and comprehensive. I appreciate Judge 
Sofaer's candor and look forward to review
Ing these studies when they are submitted 
to the Senate. 

• As a result of these developments, the 
Senate has both an opportunity and an obli
gation to make Its views known on this issue 
in the course of the next several months. 
This report is Intended to contribute to this 
process by examining the merits of the Re
interpretation. Sofaer's case for the Rein
terpretation has been offered publicly In 
various places, including hearings before 
the Senate Armed Services Committee in 
1985 and in the June, 1986 issue of the Har• 
varo Law Review." 

The classified materials provided the 
Senate last August by the Department of 
State also Include Sofaer's detailed analysis 
of the negotiating record, as well as brief re-
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·.; .. Yiews o.f the Senate ri;i.ti!ication proceedings : (a) ABM Interceptor missiles, which are .,. · . ,,~-:-·i;,, • ARTicu:viL> - :. -r--, -,,.·•.: -,,:,,., , . 

and subsequent practice. • -'interceptor ml8slles- constructed and de- . • Each Party undertakes ri.ot to develop, 
·'·: • • • • • " · - E. Definitions • • { ployed for an ABM role, or of a. type tested test, or deploy ABM systems or components 

'.'...:To recap, ·the following definitions will be -in an ABM mode; ·which· are sea-based. air-based, or mobile 
:· used· for purposes of simplicity in this • (b)t ABtMdlaundchedl'.S,1Whidchf3J'.e llaunchhlners )and-based. - . ·: .. . . - . : . • ., :,. S< . ;~· 

report:· • ·, , -_; . , -_- . , ., . • .. :cons rue e . an ep oye • or aunc g "-TRADITIONAL _ •'-iNn:RPRETATION: -· Applying 
' ::, 1. Fuec!, la.nd-·based: ABM systems or com- ABM interceptor missiles; and •• • • the Traditlonal ' Interpretatlon's broad Arti-

· ponents which are immobile and are de- • <cl ABM · radars, which are radars con- cle II definition of ABM systems, Article Y • 
signed for a ground-based mode. structed and deployed for an ABM role, or ' bans the development, testing, or deploy-
' 2. Mobile/space-based: ABM systems or of a type tested in an ABM mode. •• • • ... •• ·ment of all mobile/space-based "ABM sys- . 
_components which are sea-based, air-based, • TRADITIONAL INTERPRETATION: Article II de- terns," l_ncluding exotics . . - -- .. .·•· .,.· ·-
space-based, or mobile land-based. .fines the term "ABM system" generically as . REINTERPRETATION: Consistent . with the • 

3. Exotics: .ABM systems or components a system which has the function of counter- . Reinterpretation's narrow reading of the . 
. which are: (a) based on "other physcial Ing strategic ballistic missiles. The deflni- 'definition of ABM systems; the prohibitions ' • 

-· principles" <i.e., physical principles other tion then lists, as an illustration, the compo- • in Article V(l) apply only to ABM systems 
. 'than · those which were Incorporated in nents "currently" in use at the time of ·the .using "then-current" components. · As a • 
. ABMs at the tinie the Treaty was signed in : agreement. Because .the clause listing the "'result, Article V does not prohibit the devel- • . 

• '1972); and (b) capable of substituting for components is only illustrative, it does not ppment, testing, or deployment of mobile/ 
·1972-era ABM systems or components. (i.e., limit the term "ABM systems" to those con- 15pace-based exotics. -· • ~ ' .. ,. ,. 
ABM missiles, launchers and radars). • talnlng such components. It also means that , • ,,.. • 

··4_ Th.en-current ABM systems or compo- ·the term implicitly covers future systems. • "V • • ::- •• ·AGREED STATEMEN;l' "D" - <; • , • 

nents: ABM systems or components utilizing C<?nsequentll:, future ABM systems that . In order to Insure fulfillment of the obll-
~hysical principles wt:iic.h were well known .-~.ugrt use.t~1.ff1~~1fII_1f.onents (i.e., ex~. ~~~:~~::::e:~~~~yas~:!vtJ!~e:, ~1c::::~ 
m 1972~1.e., ABM m1ss1les, launchers, and JCS are w1 m e e m. ion. . ·of the Treaty, the Parties · agree that in the radars. . . • . • . . . . • REINTERPRETATION: Article II is ambigu-

5. The Traditional lnte'rpretation: In its _:ous: but it ca1: ?I: read more reasonably to event ABM systems based on other physical 
shortest form, the view that the develop- _ limit the def1mt1on to those components principles and including components capa
·ment and testing of mobile/ space-based ex- current a~ the time of the agreement, there- ble of substituting for ABM interceptor mis
otics is prohibited under the Treaty. • ., · by exc~udmg ABMs ~ln.g components other slles, ABM launchers, or ABM radars are 

6. The Reinterpretation: The view formu- ·than mterceptor . missiles, - launchers, or created in the future, specific limitations on 
lated by the current State ·Department radars (e.g., excluding exotic components). such systems and their ·components woull:l 

be subject to discussion in accordance with 
Legal Adviser, Abraham Sofaer, which, In • ARTICLE III . Article XIII [the Standing Consultation 
its shortest form, holds that the develop- Each Party undertakes not to deploy commission] and agreement 1n accordance 
ment and testing of mobile/ space-based ex- ABM systems or their components with Article XIV of the -Treaty [governing 
otics is permitted under the Treaty. except . . . [for two designated fixed, land- • amendments]. • 

F. Overview of report based systems with specific limitations on TRADITIONAL INTERPRETATION: ·:Agreed 
Section II of this report summarizes the missiles, launchers, and radars]. Statement D complements Article III 

· respective interpretations of the Treaty of- TRADITIONAL INTERPRETATION: Article III (which bans deployment of all ABM SY5-
fered by the Traditional Interpretation and bans deployment of all "ABM systems" or terns, including exotics, except for fixed, 
.the Reinterpretation. Sections JII and IV their components except those expressly au- land-based systems expressly permitted at 
then examine the 1972 Senate hearings and thorized at two designated sites. By using the two specified deployment sites) and Ar- · 
debate on ratification of the ABM Treaty the term "ABM systems," which is broadly t!cle IV <which permits testing and develop
and the implications for current executive defined in Article II under the traditional ment of fixed, land-based exotics at agreed 
branch conduct of the Senate's understand- view, the prohibition on deployment In Arti- test ranges. Agreed Statement D provides _ 
Ing when it gave its advice and consent in cle III extends to all present and future Cl.e., that if such testing and development leads 
1972. exotic) ABM systems and components. either side to propose deployment of such 

Within the next few days, I intend to re- REINTERPRETATION: Applying a narrow c;lef- exotics, the parties should negotiate the 
lease two additional reports which will ad- inition of ABM systems under Article II, the limitations which would govern such deploy
dress other important aspects of the reinter- Reinterpretation then reads the ban on de- ments. If, however, there ls no agreement 
pretation issue. The first -of these two re- ployment in Article III as applying only to on appropriate amendments to the Treaty, 
ports will focus on the practice of the two the three then-current components. Under the deployment of exotics remains prohibit
parties a-fter 1972 to determine whether this this view, Article III does not establish any ed. 
Information sheds any useful light on their barrier to the deployment of exotics. • REINTERPRETATION: Agreed Statement D Is 
respective views of the meaning of the . ARTICLE Iv ambiguous. The Traditional Interpretation 
Treaty. The third and final report will state The limitations provided for In Article III results In a reading of this provision that 
my conclusions with regard to the Treaty shall not apply to ABM systems or their duplicates other parts of the Treaty (i.e., 
negotiating record. In the final report, I components used for development or. test- the ban on deployment of exotics in Article 
shall also revisit the Treaty text to read the ing, and located within current or addition- ·III and the procedure -for discussing and 
document with the insight gained from the ally agreed test ranges. Each Party may agreeing upon amendments in Article XIII 

_ review of the Senate ratification debate, the have no more than a total.of fifteen ABM and XIV). To .. address the ambiguity and 
parties' subsequent practice, and the negoti- launchers at test ranges. give independent meaning to this provision, 
ating record. TRADITIONAL INTERPRETATION: Article IV It should be interpreted in light of the fact 
SECTION u : TWO DIFFERENT INTERPRETATIONS limits all development and testing of fixed, that it ls the only part of the treaty that ex-

OF THE ABM TREATY ·1and-based ABM systems or components to pressly mentions exotics. Therefore, Agreed 
The Traditional Interpretation of the agreed test ranges. Using the traditional statement D should be read as banning de

ABM Treaty is relatively straightforward: view's broad Article II definition of ABM ployment of all exotics <including fixed, 
the Treaty expressly prohibits development systems, Article IV applies to exotics, as well land-based and mobile/space-based) unless 
and testing of mobile/space-based ABMs, as then-current, ABM systems, thereby re- the parties agree to amendments permitting 
and there is no exception for ABMs using stricting development and testing of exotics such deployment. Moreover, because it only 
exotics. The Reinterpretation Is more com- to the agreed test ranges. Since the Tradi- addresses deployment. it should be read as 
plex, based upon the interrelationship of. tional Interpretation views Article v as ban- permitting teSting and development of all 
various articles in the text. · This section ning the development or testing of mobile/ exotics, including mobile/space-based as 
summarizes the two theories. space-based exotics <see discussion below), well as fixed, land-based. 

A. The text of the treaty the only exotics which can be developed or • B. Principles of treaty interpretation 
The provisions of the 1972 ABM Treaty tested are fixed, land-based exotics, and International law has developed a series of 

that bear on the question of exotic ABM these can only be developed or tested at the principles for treaty interpretation, the best 
systems . and components include Articles agreed test ranges. expression of which ls the Vienna Conven
Il(l), III, IV, vm, and Agreed Statement . REINTERPRETATION: Applying a narrow def- tlon on the Law of Treaties. u The u.s. has 
"D". The full text of the Treaty is set forth initlon of ABM systems under Article II, Ar- signed the Convention, but has not yet ratl
ln Appendix 1. ticle IV only concerns testing and develop- fied It. The relevant articles are quoted 

ment of then-current components. AB a below: 
ARTICLE II (L) 

For purposes of this Treaty an ABM 
system is a system to counter strategic bal
listic missiles or their elements In flight tra
jectory, currently consisting of: • • 

result, the development and testing of exo
tics (whether fixed, land-based or mobile/ 
space-based) is not restricted to agreed test 
ranges, and exotics may be developed or 
tested anywhere. 

ARTICLE 31 

• General Rule of Interpretation 
• 1. A treaty shall be Interpreted In good 

faith in accordance with the ordinary mean-
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ing to be given to the terms ·of the treaty in 
.U}elr conte;rt and in the light of its. object 

, and. purpose. (Emphasis added-.) . . .. 
.. • 2. The context for the purpose of the In-
• terpi:etatlon or· a treaty shall comprise, In 

addition to the text, Including its preamble 
. • 'and annexes: .. . . :. . -. • -

" (a> any ·agreement relating to the treaty 
• which was made between all the parties in 
. -~~~ti~n ?ith ,the con~luslon of the 

(b> any instrument which was made by 
• ·one or more parties in connection with the 
conclusion of the treaty and accepted by the 
other parties as an instrument related to 
'the treaty. . • • • 

• • 3. There shall be taken into account; to-
• gether with the context: 

. (al . any -subsequent agreement between 
the parties regarding the interpretation of 
the treaty . or the application of its provi-
sions; . , 

(b) any S'Ubsequent practice in the applica
tion of the treaty which e&ta.blishes. the 
agreement of the partie& regarding its inter
pretation; (Emphasis added.) 
. (c) any relevant rules of international law 
applicable in the relations between the par
ties. 

• • - 4. A special meaning shall be given to a 
<erm if it is established that the parties so · 
intended. . . ,. 

Article 31 codifies the customary interna
tional law principle that a treaty is to be In
terpreted as a whole and in "light of its 
object and purpose." Lord McNair, among 
the most respected scholars In this field, has 
written: 13 . 

"Closely connected with the primary duty 
of seeking to ascertain. and giving effect to, 
the common intention of the parties is the 
duty to bear in mind what may be called the 
overall aim and purpose of the treaty . . . 
Thus in the Advisory Opinion upon the 
Competence of the International Labour 
Organization to Regulate the Personal 
Work of Employers, the Permanent Court 
found no difficulty in holding that inability 
to make such regulations was 'clearly Incon
sistent with the aim and the ... scope of 
Part XIIl' [of the Treaty of Versailles], and 
that if any such limitation 'had been intend
ed. it would have been expressed in the 

• Treaty itself.' To the same principle may be· 
related the duty to construe a treaty..as a 
whole and not to focus attention upon any 
of its provfslons in, isolation. There is ample 
evidence of this practice." 
• Article 31 Cb) also provides that the "sub

sequent practice in the application of the 
treaty . . . shall be taken into account in in
terpreting the treaty.'' 

This is commonly known as the "practice 
of states" doctrine and is consistent with 
the customary International law that pre
ceded the Vienna Convention. Lord McNair 
has written:•• 

" ... when there is a doubt as to the 
meaning of a provision or an expression con
tained in a treaty, the relevant conduct of 
the contracting parties after the conclusion 
of the treaty . . . has a . high probative 
value as the Intention of the parties at the 
time of its conclusion. This is both good 
sense and good law." • 

Thus, the doctrine of the "practice of 
states" holds that courts will consider how 
the parties to the treaty have acted in im
plementing the agreement. The basic con
cept is simple. I.e. if there is some ambiguity 
in the meaning of a provision, but if the 
parties have conducted themselves consist
ent with a certain interpretation of that 
provision, then the courts will give great 
weight to that conduct as evidence of the 
meaning of the provision. , 

The current draft of the American Law 
Institute's Restatement of the Law Is in 

accord both with respect to interpretation . Soviet post-:ratificatlon statements between 
of text and the "practice of states'' doc- 1972-1985 and concludes that the record is 
trlne:" ,. ·:, ·_ ,, .,. , - ; mixed. The Reinterpretation however, dis- • 

Section 325. • INTERPRETATION OF INTERNA· putes. the view that successive U.S. adminis-
TIONAL AGREEMENTS: ,, • ~ • .; :. " trations have consistently endorsed the Tra-

.(1) An international agreement is to ·be in- ditional Interpretation. As previously notecl, 
terpreted in good faith in accordance with I shall address each ot these assertions in 
the ordinary meaning to be given to Its my three report&. :,. . • • .:· . • : :·. ••. • • 
terms 1n their context an. In the light of its • ·.. • SECTION w: 8~;-ri i&nr;~ATION , • / • 
objects and purpose. • • .r. ·;i. • • • ; ~,.. .;,,,:,·,;. -;• l'ROCEEDINGs· • .. • ~ _-

.. • _ (2l Any subsequent agreement between A.- 1 t d t· .. ~.;;,~-, -s .,. • 
the parties regarding the Interpretation of . n TO uc ion • • . . • - . 
the agreement, or subsequent practice be- The ABM Treaty ·was signed by President 
tween the parties in the application of the 'Nixon and General Secretary Brezhnev on 
agreement is to. be taken into account in in- May 26, 1972. On the same day, the heads. of 
. terpreting the agreement. -~-, - the two · negotiating. delegations, Ambassa
- In the accompanying comment, the ALI . dors Smith and Semenov, initialled a sepa
Reporters state that, although the · United rate set of A.greed Statements. This includ
States has not ratified the Convention, this ed Agreed · Statement D, which addressed 
section '!represents what states generally the procedure for resolvfug issues • that 
accept and the United States has· also ap- might arise regarding ABM systems and 

. peared willing to accept it.'' components using exotics. 
. With respect to recourse to the negotiat- Treaty ratification hearings before the 
Ing history, Article 32 of the Vienna. Con- Senate Armed Services Committee began on 
vention states, . • • . . June 6, and the Senate Foreign Relations 

"Recourse may be had to supplementary 'Committee commenced Its proceedings on 
means gf interpretation, including the pre- June 19. In ·addition. both the House Armed 
paratory work of the treaty and the circum- Services Committee and the House Foreign 
stances of its conclusion, in order.to con.firm Relations Committee held hearings on the 
the meaning resulting from the application proposed agreements. The Senate, after a 
of article 31, or to determine the meaning lengthy debate on August 3, gave its consent 
when the interpretation according to article to ratification of the Treaty bY a vote of 88-
31; • . 2. 

"(a) leaves the meaning ambiguous or ob- The published records of all of these pro: 
scure; or . . . • ceedings, as well as the classified transcripts 

•~<bl leads to a result which is manifestly of the Senate Armed Service Committee 
absurd or unreasonable." (Emphasis added.) and the Foreign Relations Committee hear-

Thus, under the Vienna Convention. one ings have been examined as part of this 
does not look to the negotiating history study. In view of the Senate's constitutional 
unless the means of interpretation described role In the treaty-ma.king process, my exam
in Article 31 prove inadequate or lead to a !nation focuses on the nine days of hearings 
result which is m~estly absurd. . held by the Senate Armed Services Commit-

Despite this stricture, ~ourts in the Umted tee, the six days of hearings conducted by 
States and the Intemat1onal Court of Jus- the Senate Foreign Relations Committee, 
tlce have been more willing to review the and the Senate floor debate. The period be
negotiating record than 1:5 suggested by ~I- tween May 26 and August 3 has been exam
cle 32 of the Convention. 18 The • Umted ined with a view towards identifying three 
States Supreme Court, in Nielsen v. John- categories of statements: 
son, said: 11 I. Those which explicitly support the rein-

"When [a treaty's l meaning is_ ~certain, terpretation. 
recourse may be had to the negotiations and II Those which explicitly support the tra-
diplomaUc correspondence of t~e contract- diti~nal view. . 
Ing parties relatmg to _the subJect ~atter IIL Those . which generally address · the 
a.rt,? to their own practical construction of • subject of testing, development, or deploy
it. ment of exotics but which do not explicitly 

The comment l_n the ALI Restateme.nt support either interpretation. 
states that u Amencan courts are more will- . 
ing than those of many other states to look B. Analyns of statements 
outside the instrument to determine its The following sets forth the results of this 
meaning in the light of its purpose and the review. _ , 
intent of the parties." 18 Thus under the ap- I. The Analysis of the Reinterpretation has 
proach taken by either the Vienna Conven- not identified a single statement in the 
tion or the U.S. courts, it is clear that resort record of the ratification proceedings which 
may be had to the negotiating history if explicitly supports its case. . 
other steps fail to reveal the meaning of a The Sofaer analysis has not Identified, 
particular provisions. nor did I find, any statements in the record 

The Traditional Interpretation maintains • in which any Senator or any Nixon Admln
tbat the Treaty text is clear on its face. To istration official explicitly stated that devel
the extent that other sources of interpreta- opment· and testing of mobile/space-based 
tion are consulted, the Traditional Interpre- exotics was permitted. 
tation maintains that they are consistent . -IL The record. contains a sertes of authori
with the traditional reading of the treaty's tative statements explicitl11 supporting the 
text. traditional view that the treaty prohibits 

Because Sofaer concludes that the Treaty testing and developmen·t of mobile/space
text is ambiguous, he contends that the ne- based exotics. 
gotiating record must be examined to deter- In a series of statements. Including au
mine the meaning of the Treaty. In this thoritative written statements submitted for 
regard, the Reinterpretation holds that the the record, key administration officials and 
negotiating record, which is classified, clear- Senators made it clear that the Treaty's 
ly supports the reinterpretation. The Rein- prohibition on testing and development of 
terpretation also considers statements made mobile/space-based ABM systems or compo-
to the Senate during its ratification pro- nents applied to exotics. . 
ceedings, and concludes that they support a. At the first hearing, the Executive 
the broader view. In other words, the Rein- Branch set forth the Traditional Interpreta
terpretation concludes that the Nixon Ad- tion of the Treaty, expressly discussing the 
ministration did not present the Traditional difference between fb:ed., land-based ABMs 
Interpretation to the Senate in 1972. Fil'lal· and mobile/space-based AB Ms in the con
ly, the Reinterpretation considers U.S. and text of exotics. 
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• The question of. exotics was raised in the 
first Senate hearing that considered the 
-Treaty. Senator Goldwater, In a question 
for the record to Secretary of Defense 
Laird., · noted that he had "long favored" 

. moving ahead with space-based ABMs capa
:ble of conducting boost-phase Intercepts 
. using "shot, nuces (sic.>, or lasers," and 
.asked whether it was correct that nothing 
_In the Treaty "prevents development to pro
ceed in that direction." 10 

The - written reply from DOD distln
. guishes between development of fixed, land-
• based ABMs (which is permitted by the 
Treaty) and development of mobile/space
based ABMs (which is prohibited). The 

_reply expressly related these provisions to 
lasers, an "exotic" ABM component: 20 • 

, . _REPLY OF SECRETARY LAIRD TO QUESTION FROM 
• SENATOR GOLDWATER 

• •• • "With reference to development of a 
• ·boost-phase intercept capability or lasers, 

• there is no specific provision in the ABM 
. Treaty which prohibits development of such 
·systems. There is, however, a· prohibition on 
the development, testing, or deployment of 
ABM systems which are space-based, as well 
as sea-based, air-based, or mobile -land
based. The U.S. side understands this prohi
bition not to apply to basic and advanced re
search and exploratory development of 
technology which ·could be associated with 
such systems, or their components. There 
are no restrictions on the development of 
lasen for fixed, land-based ABM systems. 
The sides have agreed. however, that de-

• ployment of such systems which . would be 
capable of substituting tor current ABM 
components, that is, ABM launchers. ABM 
interceptor missiles, and ABM radars, shall 
be subject to discussion in accordance with 
Article XIII <Standing Consultative Com
mission> and agreement in accordance with 
article XIV (amendments to the treaty)." 
(Emphasis added.) 

This statement is particularly significant 
because It embodies a formal, written Exec
utive Branch response. It clearly sets forth 
the Traditional Interpretation of the Treaty 
with respect to exotics. permitting develop
ment and testing only in a fixed, land-based 
mode. The reply makes it clear that mobile/ 
space-based exotics are subject to the com
prehensive ban on development, testing, and 

• deployment, with the understanding-as 
stated in Secretary Laird's reply-that the 
treaty only permits "basic and advanced re
search and exploratory development." 

It is also noteworthy that the reply clear
ly links the ban on development of mobile/ 

- spaced-based ABM laser systems to Article 
V of the Treaty. Article V contains a com
prehensive ban on mobile/space-based, 
ABM systems. Secretary Laird's express 
linkage between mobile/space based exotics 
and Article V directly refutes the Reinter
pretation's analysis. of the Treaty's text, 
which asserts that Article V applies only to 

• components existing in 1972 (i.e., missiles, 
. launchers, and radars). • 
: •. The detailed Executive . Branch reply was 
• omitted from an October 30, 1985 analysis 
.. of the ratification debate submitted to the 
• Senate Armed Services Committee by 

Sofaer on November 21, 1985." This omis-
• sion was brought to the attention of the 

Committee on January 6, 1986 in a letter 
from John Rhinelander, the legal adviser to 

• the U.S. SALT I Delegation. In a subse
quent analysis of the ratification debate 
published in the June 1986 Harvard. Law 
Review, Sofaer conceded in a footnote that 
the DOD reply to Goldwater supports the 
Traditional Interpretation. 21 

b . An exchange between Senator Henry 
Jackson and DOll's Director of Research 
and Engineering con/inned the Treaty's ban 

on testing and development of . mobile/ , When Senator Jl!,Ckson suggested that 
spaced-based exotics. even research on ABM lasers might be pro-

During the Senate debate on the SALT I hibited, Dr. Foster said, "No." Interposed 
accords, which included the ABM treaty, .between Senator Jackson's question and Dr. 
the late Senator Henry Jackson, a senior Foster's answer is the following Insert for . 
Member o'f the Armed Services Committee, the record:•• . 
conducted a rigorous Inquiry Into the agree- "Article V prohibits the development and 
ments, with a profound impact on the condi- testing of ABM systems or components that 
tions of Senate acceptance. From the outset, are sea-based, air-based, space-based, or 
he exhibited a keen sensitivity to the issue mobile land-based. Constraints Imposed by 
of exotics by focussing on laser ABMs. For the phrase 'development and testing' would 
e:"3J!1Ple, just five days after · the Treatts be applicable only to that portion of the 'ad
s1gmng, he made a statement sharply critl- vanced development stage' following labora
cal of the Armts reputed ca~~ellation of a • tory·testing, I.e., that stage which is verifia
research involvmg lase~ ABSs. . ble by national means. Therefore, a prohibl-

When Secretary Laud cam~ before the tldn on development-the Russian word. is 
Committee on June 6, he qmckly assured 'creation'-would begin only at the stage 
Sena.tor. Jackson that no such contract has where laboratory testing ended on ABM 
been cancelled. When Senator Jackson components on either a prototype or bread-

; asked about ~M Treaty limits in.this area, board modei." . ·, 
Secretary Laird" gave a general reply- The Importance of this submission· as an 
notmg o~y. that research and development authoritative statement of Nixon Adminis
can contmue. but certain com~!'ents and tration policy is underscored by the original 
syst~ms _are not ~ be d~veloper -without transcript of. this hearing (currently main
gettmg mto the d1Stinct1on ~etween fixed, tained in the .Armed Services committee ar
land-bas~~ systems and mobile/space-based chives), which reveals two key points. First, 
systems. • . . br. Foster pledged to submit the insert 

Senator Jackson _pursued that d_istinct1on after Senator Jackson had declared that 
In a June 22 hean~g durmg testimony by "We had better find out" exactly how the 
Dr. John Foster, _Director of Defense Re- Treaty applied to research and development 
search and Engmeering, and Lt. Gen. : in this area. Second, the transcript reveals 
Walte,r Leber, the Program Manage~ of the that Dr. Foster declared that in order to 
~~Y s Safeguard ABM syst~m. Th!S he~- clarify this issue, the 3ubmission would re
mg. mvolved a careful discussion of Treaty s fleet a detailed review of the negotiating 
linuts regarding development of ABMs record. 
usi~g e~otics, with a specific focus on the The unedited exchange reads as follows:21 
distmct10n b':tween fixed, land-based sys- Dr. FoSTER. I think you can engage In re-
terns and mobile-space based systeffi;>, search or development of laser land based 

Senator J~~on beg~ by notmg that ABM systems; you cannot deploy them as a 
there were lnmtatlons m the Treaty on kill mechanism against ICBMs. (Emphasis 
lasers and_ t~en ?,Sked whether the agree- added.) 
men\P,roh1b1ted. land-b~~d laser develop- Senator JACKSON. Well, that is something 
ment. <Emphas~ add.~d.) . . .. we had better find out about it. I would 

Dr. Foster repl!~d, No si~. 1t does not. Csic.l you would-
The text of the printed hearmg reads as fol- Dr. FoSTER. 1 would he glad to go through 
lows: the record., Senator Jackson, In some detail 

LASER ABM SYSTEM and try to clarify this. 
. Senator JACKSON. Article V says each As is the normal practice In editing con-
party undertakes not to develop and test or gressional hearings, the comments about 
deploy ABM systems or components which what was to be submitted for the record was 
are sea based, air based, space based or deleted and replaced by the actual submis-
mo bile land based. . sion. 

Dr. Fosn:R. Yes sir, I understand. We do Several observations about the extensive 
not have a program to develop a laser ABM exchange between Senator Jackson and Dr. 
system. Foster deserve emphasis. First, it includes a 

Senator JACKSON. U it is sea ·based, ·air formal, written submission, which provided 
based, spaced based or mobile land basect. If the Executive Branch with an opportunity 
It Is a fixed, land-based AMB system, it is to prepare an official coordinated statement 

. permitted; am I not correct? . after review of the negotiating record. As 
. Dr. Fosn:R. That is right. • such, ·1t clearly represents an authoritative 

Senator JACKSON. What does this do to statement of the Administration's position. 
our research-I will read it to you: section 1 Second, the fact that the statement refers 

.of article 5-this is the treaty: "each party to Article V <the Treaty's ban on testing, de
undertakes not to develop"-it hits all of velopment, and deployment. of mobile/ 
these things-"not to develop, test or deploy space-based ABMs) In the context of lasers 
ABM systems." You can't do anything; you (an "exotic" component) again refutes the 
can't develop; you can't test and finally, you Reinterpretation's premise that Article V 
can't deploy. It is not "or". • • does not apply to ABMs using exotics. . 

Dr. FosTER. One cannot deploy a fixed, • The Jackson-Foster exchange directly 
land-based laser ABM system which is capa- contradicts the Reinterpretation of the 
ble of substituting for an AMB radar, ABM Treaty. The credibility of the Sofaer analy
launcher, or ABM interceptor missile. • sis If further undermined by the distorted 

Senator JACKSON. You can't even test; you manner In which It treats this crucial dia-
can't develop. . . logue between a leading Senator and high-

Dr. FosTER. You can develop and test up level Nixon Administration witness. For ex-
to the deployment phase of future ABM ample: . 
system components which are fixed and (1) The version of this extensive Jackson
land based. My understanding is that you Foster exchange presented in Sofaer's Octo
can develop and test but you cannot deploy. ber, 1985 analysis of the ratification pro
You can use lasers in connection with our ceedings and in Sofaer's June, 1986 Harvard. 
present land-based Safeguard system pro- Law Review article advocating the reinter
vided that such lasers augment, or are an . pretation is greatly abbreviated. While the 
addendum to, current ABM components. Or, Reinterpretation acknowledges that Dr. 
in other words, you could use 11!,Sers as an Foster's comments support _the Traditional 
ancillary piece of equipment but not as one Interpretation, the only portion of the 
of the prime components either as a radar entire exchange which it cites Is the follow-
or as an interceptor to destroy the vehicle. Ing: 28 • 
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• ·or. FoSTER. One cannot deploy a fixed, Staff of the Air Force, General Palmer,' • Palmer's b~ad· statem~t ,-that the treaty 

• land-based laser ABM system which ls capa- . Acting Chief of ~taff of the Army, ~d Lt. "does . not limit R&D on futuristic sYS· 
ble of substituting for an ABM radar, ABM Gen. Leber, ProJect Man.ager of the Safe- terns:•~• · Senator Jackson, expressing con
launcher, or ABM Interceptor missile. . . . guard ABM Program.) Thl8 exchange covers . cem about the generality of this response. 
You can develop and test up to the develop- seven pages of the printed hearing. During drew the witnesses' attention to Article v·s 
ment phase of future ABM system compo- th!,S exch~ge, the word "laser" was used .prohibition on development of mobile ABM _ 
nents which a.re fixed and land based. thirteen times, descriptions of or references 11ystems. General Ryan noted the distinction 

Foster's explicit confirmation that devel- to lasers were made six other times, and the between permissible development of _fixed, 
opment and testing of space-based, or phrase "futuristic systems" . was mentioned • land-based systems and the prohibited de. 
mobile land-based laser ABMs was prohibit- ~~ee -times. · velopment of mobile/space-based systems. 
ed is omitted in the Reinterpretation. There The following- discussion, which was initi- Finally, General Palmer provided an au
ls also no mention in the Reinterpretation ated b:y a question from Senator Goldwater thoritative statement on the prohibition on 
of Foster's written submission nor its link- as to whether the deployment of. laser development of mobile/space-based exotics: 
.ing the discussion of limits of laser ABMs to .ABMs _was banned, is representative of the ·General PALMER. I 'would like to come back 
Article V. . . • : dynam~c. back-and-forth character of this to the question. - ~ ~c: ; • • 

• , (2) Dr. Foster, a Presidential appointee, discUSS1on:.. • • • Senator JACKSOl'I. You are he~ in a pro
. was the highest' ranking technical official, General LEBER Th~ only restrictio~ Is fessional capacity and we need your prof es-
. and third-ranking civilian in the Defense that you would not substitute a laser device sional judgment. • ~" • . • 
Department. He had served in his position for one of the components of your ABM General PAI.llllER. On th ti of the 
since 1965. Nonetheless, the Sofa.er analysis system. . . .. e ques on 
tries to disparage his testimony by stating , Sena.tor JACKSON. Would the Senator yield ABM, the facts a.re that when the negot!a-
Foster was "not involved in the drafting or right there? tion started the only system actually under 

. negotiation- of the Treaty."•• The sugges- Senator GoLDWATER.. Yes, sir. development. in any meaningful sense. was 
tion that the Director of Defense Research Senator JACKSON. Can you tell us how a fixed, land-based SYStem. As the negotia• 
and Engineering would not have acquainted that Is going to be monitored? tions progressed and the position of each 
himself thoroughly with the Treaty's effect General LEBER. This would be monitored s1de ~ecBm:e c~ear and each understood the 
on programs under his supervision prior to through the commission General Palmer others obJect1ves better, it came down to 
representing the Administration before the has mentioned, the Joint Commission. . . the point whe~ ~ have agreeme1;1t _it a:i:i• 
Armed Services Committee Is absurd. At any Sena.tor JACKSON. Without some sort of P_ea.re~ tha~this 18 on the anti-~allisbc =
rate, as discussed above, the transcript con- onsite inspection, we can't monitor "devel- - ~e side-Una had to be conJine_d to the 
firms that Dr. Foster's written submission opment" can we? fixed. land-based wstem. The Chiefs were 
was based on a detailed review of the negoti- Gene;al LEBER: I think we can detect test- consulted. I would _have to go to a closed_ses-
ating record. ing of laser devices in an ABM mode; I think slon to state prec1Sely the place an~ tune. 

(3) Sofa.er's account of the exchange ex- • we can without onsite inspection. They were co~ted on the !JUestmn of-
cises Sena.tor Jackson's half of this dialogue Senator JACKSON. Testing, yes: but devel- qualitative limits ~n the AB <sic) side Bn:d 
in its entirety. As a result, anyone reading opment, how are you going to monitor that? agreed to the limits that you see in thiS 
this analysis would not know that Senator From this colloquy, it Ls evident that Sen- treaty. • 
Jackson had acquired a detailed understand- ator Jackson was concerned about the ver- Senator JACKSON. Even though· it cannot 
Ing of the treaty limits in this area or, iflability of -the Treaty limits on the devel• be monitored? 
indeed, that the Senator took the lead in oprnent and testing of laser ABMs, and he General PALMER. Yes. 
drawing out of the witness explicit confir- demonstrated his mastery of the details in Senator JACKSON. I just wanted that; so 
mation of these restrictions. this area by ensuring that the Committee the Chiefs went along with the concept here 

(4) As a result of this omission, the only obtained clarifying details from the wit- that involved- • 
mention of Senator Jackson in Sofaer's Oc- nesses. The following exchange, also on the Geni:ral PALMER. A con~pt that does not 
tober, 1985 analysis of all of the Armed subject of the verifiability of limits on the proh1b1t the development m the fixed, land
Services Committee's ratification hearings is development and testing of laser AB-Ms, is u-· based ABM system. We can l,ook at futuri.s
in a discussion of a hearing on July 19, lustrative of Senator Jackson's leading role tic &'//Stems a.s long as thelJ are Jixed and 
which will be considered below. In a summa.- in ma.king it clear that only fixed, land- land based. 
ry comment on Senator Jackson's July 19 based exotics were exempt from the prohibi- Senator JACKSON. I understand. 
statements, the Reinterpretation concludes: tion against testing and development: os General PALMER. The Chiefs were aware of 
"Fairly read, Se•.1a.tor Jackson's comments Senator DoMINICK. There isn't any ban, as that and h.ad a.vreed to that and that was a 
do not address future systems." •0 By omit- I understand it, on research and develop- fundamental part of the final agreement. 
ting the extemive June 22 Jackson/Foster ment on either side. (emphasis added.)•• 
exchange on laser ABMs <as well as other General RYAN. That's right. Sofaer's analysis of this discussion omits . 
instances when Senator Jackson querried Senator DoMINICK. So, therefore, the on- Palmer's crucial closing comment that the 

. witnesses on the question of laser ABMs, in- site inspection Is no different; the offsite in- JCS were aware of the limits on develop
eluding a. highly classified session on June spection is no different now than it was ment and testing of laser ABMs, had agreed 
26 with CIA Director Richard Helms), the before? to them, and recognized that this was "a 
Reinterpretation is then able to claim in a Senator JACKSON. Yes, but under Article V fundamental part of the final agreemeht." 
paragraph summarizing all congressional of the ABM Treaty "Each Party undertakes Thus, the record demonstrates that Sofaer's 
hearings during the ratification proceedings not to develop, test or deploy ABM systems assertion that Senator Jackson did not ad· 
that "Senator Jackson's comments do not or components which are sea-based, air- dress the question of exotics during the rati-
appear to address future systems."•• So- based, space-based or mobile land-based." • fication debate is a complete and total mis-
faer's assertion that Senator Jackson never Senator GOLDWATER. Fixed based. representation. It also underscores the inad-
addressed the question of limits on laser Senator JACKSON. The fixed-based ABM is equacy of its analysis by its omission of this 
ABMs during the entire Senate debate on exempt. additional, and authoritative. confirmation 
the ABM Treaty Is flatly contra.dieted by Senator GoLDWATER. Fixed based. that the Treaty banned the development 
the record of the debate. Senator JACKSON. The fixed-baseve [sic]. and testing of all but fixed, land-based 
- c. In a July 19 exchange with Senat.or Senator GOLDWATER. We could then re- exotics. 
Jaclaon, General Palmer conJj.nned th.at the place the Sentry with the laser if It became It is . also noteworthy that Senator Jack-
JCS supported the limitation uniter which effective? <Emphasis added.) son and the Executive Branch witnesses 
testing and development of exotics wa.s re- Senator JACKSON. The prohibition runs to clearly cited the prohibition on testing and 
stricted to Jixed., land-based systems. sea based, air based, space based, or mobile development of mobile/space-based systems 

The record of the July 19 hearing before land based ABMs. in Article V of the treaty as the authority . 
the Armed Services Committee not only re- Senator GOLDWATER. Not fixed land? for the prohibition on testing and develop-
pudiates the claim that Senator Jackson did Senator JACKSON. That's right. That is ment of missile/space based ABM using 
not address future systems, it also contains exempt. I am just pointing this out. In those exotics. This further undermines the Rein
a crucial passage confirming the Joint other areas. it is prohibited and, develop- terpretation's analysis of the Treaty's text 
Chiefs' understanding of the difference be- ment is also prohibited, <Emphasis added.) in which it asserts that Article V shoµld not 
tween fixed, land-based and mobile/space- This exchange directly refutes the Rein- be read as applying to mobile/space-based 
based exotics in terms of the restrictions on terpretation by demonstrating the under- exotics. 
development and testing. • . standing of these key Senators as to the dif- d. Opposition to the treaty was based on 

This hearing involved an extensive explo- ference between permissible testing and de- the prohibition against testing and develop
ratio~ of Treaty's limits on exotics, focusing velopment of fixed, land-based exotics and ment of mobile exotics-a limitation com
on laser ABMs. The key exchange occurred prohibited testing and development of manly v.nderstooa by both proponents and 
between three Senators (Goldwater, Ja.ck- mobile/space-based exotics. opponents of the treaty. • 
son and Dominick), and three Executive During the same hearing, Senator Jackson On June 29, Senator James Buckley test!• 
Branch witnesses <General Ryan, Chief of also questioned the witness a.bout General fied before the Foreign Relations Commit• 
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tee. By that time. he had eme-goo aa a vocal IJ.f prohibiting the development and testing . Smith's statement that the deployment of 
critic of th€ ABM Tceaty and was later one of a laser type system based in space which exotics is banned Is, how.ever, fully consist
llf Qllly two Senators who voted against it. could at least in principle J)l'Ovide an ex- ent with the Trad1tJonal Interpretation. 
During hl6 testimony. Sena.tor .Buckley waa tremely rellabl.e and effective system ol de- Nonetheless, the Reinterpretation suggests 
questioned by Sena.tor Fulbright, Chairman fenses against ballistic missiles. This techno- that slnc.e Smith cited the ban on deploy
of -the commit.tee, Sella.tor Sparkman, who logical .POMibility has been formally -~X- ment ,of exotics but omitted .any mention of • 
managed the Treaty debate on the Senate eluded by trus agreement." • .. · a ban on their devdopment or tlesting, then 

. • • floor, and Senator Cooper. who had played . Senator Buckley'.s t.estimony before the he must have believed that the Treaty gave 
•·. one of the leading roles in the ABM deploy- Senate Foreign Relations Committee clearly a "green light" to such actfvtt~ that is, 

• ment debate in the late Ul60s. confirms the meaning of the treaty as pre- that he would have gone on to say, had he 
Senator Buckley opposed the Treaty pr!- sented t,o the Sen.ate by the Executive voiced his. opin1on ,on this issue, that the 

marily because it prohibited the develop- · Branch. Despite the clear. unrebutte-0. Treaty permits the development and 11epluy: 
ment, ~ting, and deployment of space- ·.impact oi this testimony, it .Is omitted com- ment of an exotk:s. , ., , • -'•· -. • 
based ABMs using exotics:•• pletely from Sofa.er's October, 1985 analysis In short, the Reinte!-pretation presumes 

'Thus the agreement goes as far as ·to pro- and his 1986 Barnard La?£/ Review uticle. that if Smith had believed that the Trndi
hibit the development, test or deployment • Sofaer cities Buckley's floor speech, but tional Interpretation had been agreed to he 
of sea.; air ot spaee-based ballistic missile de- .denigrates its' significance by raising "the 

, , fense .systems. This cla=e. in Article V of possibility that opponents of the treaty may would not have said simply that "future sys-
tems • • • will not be deployll.ble unless this 

·, the ABM Treaty, 1001Ud ha:ve the effect. for have . tries .to exaggerate its limit&tions."• 0 •treaty hi amendedN-be would have said 
·.exa.mple of prohibiting the development and In view of the consistency between Buck- · 
testing of a; l<Uer-type system based i,i space ley's statement and the Executive Branch's that "future systems wm not be developed, 
which could at least in principle provide an presentation of the treaty. this assertion ts tested, or d~loyed unless this treaty is 
extremely reliable and effective system of without merit. . amended." • • 
defenses against ballistic missiles. The tech- The Sena.te's understanding af the treaty There are three major problems with the 

logic Upon which this analysis ls based. 
nological possibility has been formally ex- .is underscored in the following remarks by .First, the Smith statement is true and accu-
cluded by this agreement. There is no law of Senator Thurmond, delivered on the floor rate on its face because under either Inter
nature that I know of that makes it impossi- {)f the Senate just prior to the vote on the pretat!on deployment • of future ~vstems 
ble to create defense systems that. would 'treaty:• 1 . ~ 
make the prevailing theories obsolete. Why, Under the u-eaty, we also give up the right (i.e., exotics> is banned. Second, it attempts 
then, should we by treaty deny ourselves to deplay any ~a.&ed ay:stems of a new to build a major case on what was not said.
the kind of development that could possibly type. At the same time we undertake 'not to Third, if Smith had said what the Reinte.r
create a reliable techniques for the defense develop, test. or deploy ABM systems or pretation postulates he should have said. he,, 
of civilians against ballistic missile attack? components which are sea-based, air-based, would have been wrong. Why? Because 
(emphasis added.) space-based, oc mobile land-based'." (Em- under both the Traditional Interpretation 

In response to a question by Senator phasls added.) • and the Reinterpretation, the development 
Sparkman, Senator · Buckley made it clear The Reinterpretation acknowledges that and testing of fixed, land-based exotics Is". 
that he was opposed to the Treaty not be- "Thlll.'m9nd'3 ~ent oould be read to in- permitte-0.. Development or testing of · 
cause it prohibited an ABM defense using dicate development of future systems. other mobile/space-based exotics is. of oourse, 
then-current systems. but rather because it than land-based, was prohlbited."42 . banned under the Traditional Interpreta-
prohibited the development of .new space- III. The record contains various general tion. 
based ABM systems:37 statements on the development, testing or Under the logic of the Reinterpretatkm, 

Senator SPARKMAN. Senator Buckley, I deployment of exotics, without reference to to prevent his remarks from being distorted 
·think you make your position clear. Now, as their basing made. Because these statements in the future and, at the same time, ensure 
I understand it, you do not agree with the tl.o not dutingui&h betweenfi.:i:ed., land-based accuracy, Smith would have had been com
President in his viewpoint on this, DOI' the ~ =d mobile/space-based systems. pelled to turn his brief sentence into some-
Joint Chiefs of Staff? they carry little probative value either way thing resembling the following; 

Senator BucKLEY. • • • Where I am in dis- with respect to the correct interpretation. "Future systems <Le., exotics>-whether 
agreement • • • is the philosophy of a The record of the ratification proceedings fixed, land-based or mobile/space-based
mutual deterrence • ·• • Now on the basis of contains a number of other statements will not be deployable unless the treaty is 
existing technology, I can see the reasoning which touched on the subject of exotics. amended. Future fixed, land-based exotics 
for this, although there is a question about Most of these involved .a general statement may be developed and tested, but only at 
the effectiveness of available ABM technol- by 11. Senator or an administration official to the agreed test ranges as establislied under 
og~ but I do question the morality of decid- the effect that under the Treaty, future Article IV. Future mobile/space-based exo
ing now for all time that we will preclude ABM systems based on other physical prin• tics may not be developed or tested at all in 
ourselves from developing new concepts ciples could not be deployed. Other state- accordance with Article V." 
which at a later date could mean that the ments involved general remarks that In summary, the assertion by the Reinter
city of Washington or New York or San "R&D" on lasers was permitted, but with- pretation tha.t a speaker's belief may be in
Francisco or Detroit could not be meaning- out any specifity as to basing mode (i.e. ferred from words he did not utter is illogi
ful protected• • •. whethec fixed. land-based or mobile/space- cal. The fact that the Reinterpretation's 

The record of the hearing .indicates that based). conclusions a.s to the Senate ratification 
these three senior members of the commit- As previously noted, the reinterpretation debate rely so heavily upon such statements 
tee of principal jurisdiction over the Treaty does not cite a single statement in the reveals the flimsiness of its case. 
well-understood the basis for Senator Buck- record of the Senate ratification proceed- In addition to Smith's May 26 statements, 
ley's opposition. Indeed, Senator Cooper, ing.s in which a Senator or Executive the following statements fall into the cate
while not agreeing with Senator Buckley's Branch ofllcia! expUci/;Zy states that devel- gory of general remarks -concern.Ing the ban 
opposition to the Treaty, praised the wit- opment and testing of mobile/space-based on deployment: • 
ness for his testimony, saying:•• exotics is permitted under the Treaty. Con- <l> A section in Secretary of State Rogers' 

I would like to say I think that Sena.tor sequently, the reinterpretation's claim that June 10 letter of transmittal, subheaded 
Buckley has performed a useful service here this record can be read to support the rein- "Future ABM Systems", which Included the 
today. You have raised practically every terpretation rests on statements which it following sentences: 0 

question I think that might have been con- infers as supportive of this view. All of these "A. potential problem dealt with by the 
sidered by the negotiators. Your pai,er statements fall into one or the other of the Treaty is that which would be created if an 
shows the very thorough knowledge you two following categories. . ABM system were developed in the future • 
have of the negotiations and of the systems. a. General Statements Concerntng the Ban which did not consist of interceptor missiles, 
Your questions are very valuable because on Deployment launchers and radars. The Treaty would not 
the questions you raised, In their technical In the Reinterpretation, much is made of permit the deployment of such a system or 
application at least. are correct. brief statements to the effect that the de- of components thereof capable of substitut-

On August 3, during debate on the treaty ployment of exotics Is banned. For example, ing for ABM interceptor missiles, launchers 
on the floor of the Senate, Senator Buckley during his May 26. 1972 press conference, or radars." 
repeated the main themes he voiced during ArnbBmlador Sm.itb said, "future systems The Reinterpretation postulates that 

• his appearance before the Foreign Relations • • • will not be deployable unless this Rogers should have said that the develop
Committee, Including the following princi- treaty is amended."•• The Reinterpretation ment and testing of exotics was banned if he 
pal criticism of the treaty:•• reads this statement as supportive of its believed the Traditional Interpretation had 

"Thus the agreement goes so far as to pro- case. arguing tha.t "It is unlikely that Am- been achieved. This overlooks the fact that 
hibit the development, test or deployment bassador Smith, the negotiator of the Rogers could not accurately have said this if 
of sea, air or space based ballistic missile de- Treaty, would have referred to only a ban he believed the more restrictive position 
tenses. This clause, in Article V of the ABM on deployment if he had meant testing and had been achieved, since it would have been 
treaty, would have the effect. for example, development were banned as welL" -w incorrect as It applies to fixed, l&nd-based 
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t, • exotics; Neither did Rogers say that the de- any slgnifl~ance in the area of laser ABMs consideration of . the agreements the terms 

.velopment and testing of exotics are permit- was a fixed, land-based sy~tem. _AJ; previous- . of them are at last firmlY in mind." 
• ted. Had he said this, It would in fact sup- ly noted, the Nixon administration had been . In this regard It Is noteworthy that with 

Port the Reinterpretation, but he did not. stung by Senator Jackson's charge in early the exception of Senator Fong's floor state
The fact that Rogers elected not to provide June that an Army laser ABM contract had ment, all of the general statements on : de
a detailed elaboration of the limits on devel- been cancel~ed due to the Treaty, Thus, It Is ploym.ent and R&D . occurred eariy in the 

;~ opment and testing as It applied to fixed, n~t surprismg that executive branch off!- ratification proceedings ct.e., in June), well 
land-based versus mobile/space-based exo- c1als would ha_ve sought to assure the _ before the extensive _ exploration .of Treaty 

• tics does not support the Reinterpretation. Senate by makmg broad statements that limits on 1 hi h to k place during the 
_ ' (2) Two statements by Secretary Rogers R&D on laser ABMs could continue. asers w c_ 0 

• - • 
to the Foreign . Relations Committee on The following statements-all of which . July 19 Armed Services Cor~rmttee hearm? 
June 19 which indicated that future are cited by the_ Reinterpretation.In support <and before Senator· B_uckley s ?une 29 tes~i~ 

• "exotic" types of ABMs, such as lasers, of Its case-fall into this category: • • mony be!ore .t!1e Foreign Re~at1ons Co:mmit-
. could not be deployed.•• The Reinterpreta- Cl) A June 20 reply by Secretary Laird to tee>. . • . , -~ : ••. - - • - .• - - • • 
tion postulates that Rogers should have said a question by Senator Thurmond:•• .•· • Flna.J.ly, the proI:11bition on testing .and de
that the S}evelopment and testing of exotics . • Sena.tor THURMOND. 1 understand we have . _velopment of exotics was squarely presented 

' was banned if · he-believed the Traditional had R&D programs, such as the develops • to the S~nate br the Executive Branch, and 
• : Interpretation had been achieved. This ment of the laser-type ABM system. Is there that P?llcy ch01ce (but not the treaty inter
: -.: · overlooks the fact that Rogers could not ac- ' a good reason why we should forever pre- pretation) was vigorously . ~hallen~ed by 
• • - curately have said this if he believed the . elude the possibility. of developing a truly Senator_ Buck!,ey. At . no p~int during ~ 

more restrictive position had been achieved, effective defense of our cities if our technol- proceedings did any Executive Branch wit
since It would have been Incorrect as it ap- ogy should make one available? • ness or Senator say· "no, that interpretation 
plies to fixed, . land-based exotics. Neither • Secretary LAIRD. • • • The · Treaty, of is ~ron.~, .the treaty does not prohibit such 
did Rogers say that the development and course, does make such deployments con tine testing. . Ind~ed, durh?,g the P~in!,ed ~us-

. •·· testing of exotics was permitted. Had he · gent upon treaty . amendment, but it does sions of _exotics involvmg the distmctlon ~e
said this, it would in ·fact support the Rein- permit research and development on the on- tween fixed, land-based ABMs and mobile 
terpretation, but he did not. The fact that going technology which we have in these ABMs, not one witness or Senator ever 
Rogers elected not to provide a detailed •fields. stated that deployment and testing of 

• elaborat~on of the l_imits on development (2> A June 22 exchange between Dr. mobile/space-based exotics was permitted. 
and testmg as It applied to fixed, land-based Foster and Senator Smith: •o The record of the ratlflcation proceedings 
versus mobile/space-base~ exotics does not . Senator SMITH. In other words, the laser, supports the following conclusions about 
support t~e Reinterpretation. _ if It was developed to the ultimate, could the scope of the Treaty . 

. (3) A stmllar comment by Ambassador not be used at one of the two sites. Executive Branch witnesses clearly stated 
Smith at the same hearing.47 The Reinter- Dr. FosTER. Yes, its-deployment would be that development and testing of mobile/ 
pretation postulates that Smith should have prohibited by the Treaty • • •. space-based exotics was banned, while devel
said that the development and testing of ex- Senator SMITH. But that will not slow us opment and testing of fixed, land-based exo-
o_tics was banned if he believed the ~di- up or slow us down on continued research tics was permitted. • 

. tio1_1al Interpretation had been _achieved. and development of the laser, will It? Key members of the Senate (Including 
. Th!S overlooks the f~t th_at Smith <:t>Uld Dr. FosTER. No, Senator, It will not. Senators Henry Jackson, Barry Goldwater, 

not accurately have said t~ If he believed (3) A statement by Ambassador Smith to John Sparkman, and James Buckley) were 
the. more res~rictive position h~ been Senator Smith at the same hearing that de- directly involved in the dialogue and debate 
ach!eved, s~nce 1t would have been mcorr~t velopment but not deployment of ABM sys- concerning the implications of the treaty, 
as . it app_hes t~ fixed, land-based exoucs. terns based on "different physicial prlncl- which the record Indicates they clearly un
Nt'Ither _did Smith say that the _development ples" was permitted. This statement made derstood to ban testing and development of 

-. and tes~m~ of exot~cs was perm1tted. Had he no mention of whether this was affected by mobile/space-based exotica. 
said thIS, it would m fa.ct support the Rem- the basing mode • • • The Reinterpretation is based on two cate
tell?retation, but he did not._ The fact t_hat (4) A stateme~t by Ambassador Smith to gories of incomplete, imprecise, or general 
Smith elected not to provide a detailed 
elaboration of the limits on development Se!lator C?oldwater at the same hearing that statements: those which indicate that exo-

- and testing as it applied to fixed, land-based neither side would be precluded fr~!11 the tics cannot be deployed and those which In
versus mobile/space-based exotics does not development of the laser as an ABM. dicate that R&D on lasers Is permitted. 
support the Reinterpretation. (5) A statement by Senator Fong during However, each of these statements can be 

<4> A June 2B prepared statement by Am- his August 3 floor speech which noted gen- read as consistent with either the Tradition
bassador Smith during an Armed Services ~rally_ t~at research ~d d;

3
velopment of al Interpretation or the Reinterpretation. 

committee hearing that no exotics could be exotics could be contmued. Furthermore, all but one of these occurred 
deployed unless the treaty was amended.•• Conclusions early in the proceedings before clarlflca• 
The Reinterpretation postulates that Smith The record clearly demonstrates that the tions were brought out in the course of de-
should have said that the development and key figures in the Senate debate-Senators tailed questioning in the Armed Services 
testing of exotics was banned if he believed Jackson, Buckley, Goldwater, Thurmond, Committee. • 

• the Traditional Interpretation had been Cooper and Sparkman-understood that the • The record of the Senate proceedings does 
achieved. This overlooks the fact that development, testing and deployment of not support Sofaer's assertion that the 
Smith could not accurately have said this if space-based "exotics" was not permitted record of the Senate ratification proceed
he believed the more restrictive position under the treaty. • ings on the ABM Treaty and statements 
had been achieved, since it would have been Moreover, there was ·clearly a perception made at or near the the ratification period 

· Incorrect as it applies to fixed, land-based within the Senate that the ratification hear- "can be ·fairly read to support the so-called 
exotics. Neither did Smith say that the de- ings had served a crucial function 1n clarify. broader interpretation." 66 On the contrary, 

• velopment and testing of exotics was per- ing the Treaty's terms. Senator Jackson the record of these proceedings makes a 
mitted, Had he said this, It would In fact commented on this during his final speech compelling case for the opposite conclusion: 

• support the Reinterpretation. but he did on the Treaty Just prior to the vote. After that the Senate was presented with a treaty 
not. The fa.ct that Smith elected not to pro- noting the extensive hearings In the Armed that prohibited testing or development of 
vide a detailed elaboration of the limits on Services Committee and the "literally hun- mobile/space-based exotics; both the propo
devP-lopment and testing as It applied to dreds" of questions he has asked, Senator nents and opponents of the treaty under
fixed, land-based versus mobile/space-based Jackson said: •• - stood the agreement to have this effect; and 
exotics does not support the Reinterpreta- ''Several things emerged from this effort, there was no challenge to this understand-
tion. • not least of all some important clarification · ing in the course of the Senate's approval of 

b. General statements concerning research by administration spokesman of various pro- the treaty. 
and development of exotics. . visions of the agreements. Some of these . In summary, I have examined the Rein-

The Reinterpretation also points to a provisions had been interpreted in several terpretatlon's analysis of the Senate ratifl
number of statements In which a witness or different ways depending on the witness • cation proceedings and found Its conclusions 
Senator states that lasers could be · devel- . commenting upon them. I -believe the hear- - with respect to this record not to be credi
oped under the Treaty-without different!- !ngs were helpful both in clarifying the obli· ble. 1 have concluded that the Nixon Admin
ating between fixed, land-based and mobile/ gations we have undertaken and In under- lstratlon Presented the Senate with the Tra· 
space-based systems. Under both interpreta- standing the implications for our future se- diti?nal Interpretation of the Treaty's 
tions. such statements are correct as applied curity of the many limitations to which we limits on mobile/space-based exotics. I have 
to fixed, land-based laser ABMs. In address- and the Soviets have agreed. ~any Senators also concluded that the Senate clearly un
lng these statements, It ls important to rec- will recall the early confusion that sur- derstood this to be the case at the time it 
·ognize that at the time of the 1972 ratifica- rounded the first announcements of the gave its advice and consent to the ratifica
tion debate, the only U.S. R&D program of agreements. I hope that as we begin our tion of the Treaty. In my Judgment, this 
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• .conclusion ls oompelli.ng beyond a reasona- • ties to a treaty are pla.cing upon it a.n Inter- role, however, in our constitutional system. 

ble doubt. • . • pretation which In the opinion of the Such statements are an; integral-part of the 
• This finding · does not address ·a11 Issues for.mer it cannot-bear, and it is not practical making • of a treaty, often shaping its con- , 
raised by· the Reinterpretation. In the two to secure agreement upon the m11.tter, the teut, and well-known to all parties to the -
succeeding reports. I will examine the issues former party should at once ,ootify -its dls- : proposal, •t.:i.~ ' • "'.., • •. -.,,: _ •. ~- -, 
of subsequent practice and the negotiating sent to the other parties and publish a res, .. -· •. Under A-rtlcle n.; section 2, clause 2 of the 

, record, and a.o.y .final judgments must incor- son_ed . explanation ol the · interpretation Constitution, ·the presidential power to 
porate those assessments. · Nonetheless, the . which 1t places upon the term in dispute. H •

0 _ inake treaties Is subject to- the req1ilrement 
c finding that the Senate approved the ABM This ls similar to the proposition under U.S. ·1or ad'li-Oe and consent by two-thirrls of the 
• Treaty on the basis of its clear understand- domestic law, that "if one- party knows or -Senators present; Article vr; paragraph 2 

• ing and acceptance of the traditional Inter- .has reason to know_ that _the _other party in- 'provides tha.t ~eatles are the supreme law 
preta.tion has serious ramifications for exec- te~prets language m ~ Paii:J.CUlar way, his of the land, which results In giving_ treaties . 
utlve branch conduct. These implications f&1lure to speak will bmd him to the other the same force and effect as legislation en
will be addressed in the following section. party's unders~dipg." •• Although not fteted after -11.etion by both Houses .of Con• 

. ,., • SECTION IV: IMPLICATIONS FOR EXECUTIVE • ~ecessarily bindi1:1g as a m~tter· of lnter_na- . gress'. .-,.., •• , •. ;_, '-: . . -.. ., =:.· . ::·. - ~ . 
_,,,,;.Ji u•:j;. 1~ BllANCH CONDUCT .-. • • - .tional law. the failure to ObJect to a publicly •. , Louis Henldii'one of the leading constitu-

• <.;i A. The ,10vel a.ttem.pt to dismiss the 3ig- announced _interpretation by _another party tional authorities in this field, has noted , 
. ·-ni(icance of na.tements during mtificat!cm to a l.!eatY 13 ~ly relevant to the t.reaty's that "although treaty-making has often 

Proceed.in{/$ ignores basic principles of .mea.rung • .s• • -,·- . • • • ' • ' been· characterized as ..an executive function 
treaty 1.nterpreuuion. . •. ~n tbe case of tbe ABM Tr~tY'., tb.ese (in that special sense in which the conduct 

• In recent weeks; the State Department prmclples take on even .gr~ 81~~e . of fore1.,.,.. relations Is executive) constitu--~ . In view of attendance by Soviet- officials at . ~.. . • . 
~as ra1Sed a new theory, ap~ently plead- the Senate hearings on the agreement. t1onal writers ha".e considered the makmg 
mg its case in the alternative. State ~3:5 Indeed, Senators Goldwater and Jackson o! treaties to be ~fferent from ot1:ers exer

: ar~ed that regardless of whether the ~atif1- noted the presence of ·one such Soviet offi- ClSes of presidential ,Power'. principally be-
cation proceedings support the the Remter- cial-wbo was apparently a regular atten- cause of the Senates role in the process, 
pretation, Executive Branc~ testimony pre- _ dee-during an extensive discussion with perhaps too because treati~ have particular 

. sent~d to the Senate ~unng: the treaty- Nixon Administration officials during a July legal a.I;~. political qualities :i:1d co.~e-
- makmg process can be d1Sregarded because 19 Armed Services Committee hearing that quences. - -. 

i~ "has absolut~l,: no st~ding" with_ t~e So- dealt at length a.o.d in great detail with the Hamilton, In The _Federalist <No. T.>>, 
• v1ets:- In my oprmon, this argument IS mcor- specific question of the Treaty's limitations clearly illustrated the intent of the Framers 
• rect m the ~ntext of t1?,e ABM Tre3:ty, ~d in. the area of lw;er ABMs. e• Even if the that treaty-making be a .m~ed power be- • 
ls squarely m conflict with the constitution- --presence of Soviet observers had not been tween Congress and the President, bnsed on 
al role of the Senate. noted for the record-which it was-It is ob- mutual trust: •• · 

Recent Soviet statements indicate that vlous that the Soviets who understand how -n1e power in question seems • • . • to 
they now consider themselves bound by the our treaty-making prdcess works, .monitored form a distinct department, and to belong, 
Traditional lnterpretati_on. For example, in the proceedings and reviewed the public properly, neither to_ the legislative nor _the 
an October 19, 1985 article in Pravda, Mar- records. Based on their clear awareness of executive. The quallties elsewhere detailed 
shall Sergei Akhromeyev, the Chief of the the interpretation being presented to the as indispensable in the management of for
Soviet General Staff, stated: "Article V of senate, if the Soviets chose to enter the eign negotiations. point out the Executive 
the Treaty absolutely unambiguously bans Treaty into force without raising an objec- as the most fit agent in those transactions; 
the development, testing, and deployment tion, the U.S. would have had a very strong while the vast lmportan~e of the trust. and 
of ABM systems or components of space or basis in law for insisiting on the original the operation of treaties as laws, plead 
mobile ground basing, and. moreover, re- meaning as presented to the senate-par- strongly for the participation of the whole 
gardless of whether these systems are based ticularly if the soviets waited until 15 years or a portion of the legislative body in the 
on existing or 'future' technologies." 08 The later to undertake a different view of the office of making them." 
Reagan Administration has not argued that treaty. Madison took the position that "there are 
the Soviets do not now claim to be bound by Aside from the immediate issue of the sufficient indications .that the power of trea
the Traditional Interp>:etatlon. Rather, the ABM Treaty, it is contrary to the long-term ties is regarded by the constitution as mate
administration's position-as stated by interests of the United States to assert that rially different from mere executive power, 
Sofaer-is that "orly after the United statements made to the Senate have no and as having more affinity to the legisla
States announcement of its support for the standing with other parties to a treaty. The ' tive than to the executive cba.racter.:• •-• 
broader interpretation in October 1985 did international community is well-aware of The Senate has played a vital role m nu
the Soviet Union begin explicitly to articu- the constitutional role of the Senate in the merous treaty negotiations, through means 
late the restrictive interpretation.•• treaty-ma.king process, and they are on _ such as the process of confirming negotla-

Since the Soviets clearly agree with the notice that the executive branch explains tors, statutory requirements for congres
traditlonal interpretation. the State Depart- treaties to the Senate during the ratifica- sional consultation during the negotiations 
ment's suggestion that statements made by tion proceedings. It is to our national advan- process, and informal discussions.•• Under 
U.S. officials during ratification proceedings tage to ensure that such authoritative ex- current practice. when a proposed treaty is 
_have no standing with the Soviets is a curi- planations remain available as powerful evi- submitted, the Senate may ~nsent to the 
ous argument. Let us assume, however, that dence of a treaty's meaning in the event of treaty, withhold its consent (either express
the Soviets were now asserting that U.S. an interpretative dispute among nations. Iy or through inaction>. or approve it with 
statements during the ratification proceed- B. By asserting that executive branch as- cond!tions.68 

ings had "no standing" with them. Would surances to the Senate may be disregarded, Because the Senate ls an active partici
the U.S. have any basis in international law the proposed reinterpretation ha.8 raised a pant in the making of the treaty, the hear
for relying on the statements to the Senate direct comtitu.tional conJrontation With the ' ings and debates are a vital sour~ of infor
if we were insisting that the Soviets comply Congreu. mation as to what the treaty means. The 
with the traditional view? By asserting that the Executive Branch nature of the issue and the testimony of ex-

As a matter of international law. the ac- may now disregard the views of those who ecutive branch witnesses may lead the 
tions of the parties, including their state- spoke for the Administration and those who Senate to attach conditions (e.g., If there is 
ments, provides an important guide to the debated the issue in the Senate, the State dispute as to a provision) or forego condi- -
meaning of a Treaty, As Lord McNalr notes Department is arguing, in effect, that Ad- tions <e.g., if there is an authoritative state
in his classic treatise, The Law of Treaties,•• ministration witnesses need not accurately II_lent as to the meaning of a provision.) 
"when there ls a doubt as to the meaning of reflect the executive's understanding of a The position of the State Department 
a provision or an expression contained in a treaty; instead, they are free to keep that sends a clear message to the Senate: you 
treaty, the relevant conduct of the parties understanding a secret and may mislead the cannot rely on our representations as to the 
after conclusion of the treaty <sometimes Senate into consenting to a treaty which meaning of a treaty. The adverse conse
called the 'practical construction') has a has a secret interpretation different from quences of this prapos1tion extend far 
high probative value as to the Intention of the meaning presented to the Senate. This beyond the issues at hand regarding the 
the parties at the time of its conclusions."•• line of argument has profound implications ABM treaty. Our treaty relationships in· 

McNair also states that "when one party for the legislative process in general and the valve not only arms control matters. but 
in some public document such as a statute constitutional role of the Senate in partlcu- also trade and business matters. affecting 
adopts· a particular meaning, circumstances lar. the economic well-being of our nation. We 
can arise, particularly after- the lapse of Executive branch statements to the cannot ask the public to support proposed 
time without any protest from the other Senat·e during hearings on a proposed treaty treaties If the executive takes the position 
party. in which that evidence will influence may provide important evidence on Issues of ' that uncontra.dlcted formal representations 
a tribunal." 0 Furthermore, "[wlhen one treaty interpretation in the international by senior officials are lrrelevant as to the 
party to a treaty discovers that other par- arena. They fill an even more im.Portant meaning of a. treaty. 
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• ,, •• l:. ; ,<Because treaties are .the supreme:.law . of • dr~ed by the Executive-Branch d~lfug. t~e::.i.·~.! ~ 9 ~S. 4i . <1929);_.#e.Ajr Franee -v: S~, 47o. 

•• -'·. the land, the position of the State Depart- treaty-making process. in statements to the u.s. 392. 396 0985>. . • • . . · 
• ment, if accepted by the Executive Branch, • Senate. These circumstances raise a number ._;- ~• Ratatement, supru note 15, at 325-4• the L . _ 

• , • would compel the Senate to Incorporate Into of possibilities with respect to .. _the signifi~ -·. ~• MilitarJJ I_m11licat~ t -the1eTr;;;~ and 2:J:.e 
·•· • • its resolution of consent an ·"amendment." of • cance of other evidence as to the meaning ci! ,.~tatto1U .Qf Anti-Ballut~r ·tt~on of Strategic Of· 

'./ '~derstanding'' ,: for every explanation • the Treaty: .-;·; ,. :;:1v: :f ,•,"':.,, .; -0 .: :_: ·, ;.,.;q, <.,~.,:' AA=~~:;
8

,;;~~ the senate commit• 
.:given by. an executive branch witness lest· It a. If the negotiating record and· evidence s· tee on Armed Services, 92d Cong., 2d Sess. 40 <1972> 

.. , ))e disavowed as "unilateral" afer ratifica- • of subsequent practice by the parties sup- ' theretnatter Cited aif ·197Z Annett Servica 'Hear- · 
, ··.::,tion. Treaties so laden would sink under ports the Traditional Interpretation, the .: fngsJ . .. ••.· 1,;, :,,i,;,~:.~--' -· · • ·. _ ··.:: ·:;· ;:..· 

•• ·<•their own weight. It would be extemely dif- - issue would be beyond question. , - :-: •!!',,;~. • ·;, ~0 /d. at 4<>'-41. • ., "-' . .. . • ·" · 
;,ficult to achieve bilateral agreements, and ' b. If the negotiating record and evidence ·'. ,: s•"Analysls·or U..S. J>ost..Negotlatlo~ ~bll~

1
St~te~ 

•. virtu&!,lY im?osslble_ for the United States to of subsequent practice is ambiguous or . in- . :ants Interpreting .~he 'ABM Y~!~~e/t.r ~
•. p_artlc1_pate m multilateral treaties. In addi- con~luslve, there would be no basis fo~ aban- ·-Par:_~i;;1~\~Y~~::, ~:e~!o. 1985, reprinted 1n 

,. •- t1on, the Senate would feel compelled to re- donmg the Traditional Interpretat1011 as 1985 senate Hearini,;, ·•upra note 3, at 167. ; . . . 
• _. • quest _in each case a_ complete record of the •. clearly understood by the ·senate at the _.~99 .Han,, L. Reti."at 1982 n. 28. • · 

negotiating history ID order to ensure that time it gave Its advice and consent on the . u ua Cong. Rec. 19,411 <1972). Senator Jackson· 
. . no secret understandings would emerge con- • basis of this understanding . . Absent compel- said,-"I was greatly-dlstur~. for example,-to learn 
.. ::trary to assurances given to the Senate. • • ling evidence that the Senate was misin- ,only yesterd1LY that Secretary Laird has ordererd . 

• . . -~ \ . In .short, in an effort to save the Reinter- formed as to the a·greement between the the cancellat1on of a theoretical study conducted b~ 
• .,. ~ ·< pretation by .. asserting that • Executive • U 1·ted States and the Soviet Union the one of our research organizations of the appllcatlo ,. 
•. • ., :, • . n . . ' of laset technology to ballistic mlsslle defense. . 

·: . ·-~ .. Branch sta~ements to the Senate are essen- • compact · reached between the Senate 3.?d Nothing In the agreements as they have been pub-
_;, ·: _ tlally mearungless, the State Department is • the Executive Branch at the time of rat1fi~ •. Ushed would call'for this action." " •. · ' 

• • ,,. .': ·'.r isk_in,g a serious constitutional confronta- cation should be upheld. · ' ·• · • • • • • • • ~ c·, r •• 1972 Armed Serotca Hearing., •u1Pa note 19; at 
• tion • involving the Executive Branch and •. c. If · the negotiating record ·and evidence 3L " .: . ·- • , ,; .t, . . . _. ' 
• Congress. It would be a mistake for the Ex- : of ·the subsequent · practices of the United •. - .. Hfd. at 274. ;, ·,hi3/-:" -,,-~ , ,., , :'!'':- . : • .... ,. 
ecutive Banch to compound the problem ··states and the Soviet Union establish a con- ... t•Id.at 27s. ·· ,. . •• : ·.,- • • 
further by asserting that the Senate has no • elusive basis for the Reinterpretation, this "_Id., transcript at 3.12· ·, · · - ·, 

• role to play with respect to the meaning of would mean that the Nixon Administration :: :!8!/:.;;,ate Heanngs, ,up,u note 3• at 1~9-170• 
.treaties. Although the President traditional- signed one contract with the Soviets and the . •o Id. at 170: -,:. .... : . . , - . . · a · 
Iy has determined the position of the Senate ratified a 'different contract. Such a "Id. at 171. . 

• United States as to the meaning of a treaty conclusion would have profoundly disturb- 11 1972 Armed Servi.cu Hearing., supru note 19, at· 
for International purposes, his authority is ing constitutional implications-to say the 439. 
not unilateral. It is subject, for example, to least. In effect, the President would have to .. Id. at 440. 
any understandings imposed by the Senate choose between the Executive Branch's obli- .. :: Id. at 438• .;• 
in its consent to rn;~ification. •• Moreover, as ga.tions ~ the Senate and its contract with .. 1~7~\~!~n Relations Hearing,, supra ~ote 2, 
noted by Henkin. Congress, too, has occa- the Soviet Union. If he did not choose to at 258 sion to interpret a treaty when it considers honor the commitments the Senate, the n Id. at 268. 
Implementing legislation or other legislation Senate would have to develop an appropri- u Id. at 269. 
on the same subject (and has] • • • claimed ate response or risk having its role in the "118 Cong. Rec. 26,703 <1972>. ,.,.,_ 

.the right to interpret a treaty independent- treaty-making process become meaningless. •• 1985 Senate Hearing,, supra note 3, at 171. 
ly, even while admitting that the Execu- In two reports which I Intend to present .. 118 Cong. Rec. 26,_700 <1972>. 
tive's Interpretation is entitled to •great to the Senate within a few days I will ad- 0 1985 Senate Heannus,_supra note 3, at 171. 

• ht• It uld h th h t c ' usee 1972 Armed Sermca Heannga, supra note we1g • co appen, en, t a on- dress the subsequent practice of the two 19 t 99 It is te rthy that in the same state-
gress and the courts would in effect apply parties and the Treaty negotiating record m~~ smith sai~~h.7t°iut1c1e 11 which defines ABM 
treaty provisions differently from those with a view towards determining which of systems covered by the Treaty "has a very Imper• 
that bind the United States International- the three situations currently confronts the tant bearing on the whole qu~tlon of what we call 
ly- another cost of the separation of Senate. future ABM systems." This directly contradicts the 
powers." 70 Reinterpretation. which is based on the premise 

As a general proposition, the views of the FOOTNOTES that Article II does n':'t cover future systems, 
Executive on the interpretation of a treaty • Treaty Between the United States of America u 1986 Senate Heanng., •upra note _3, at 168. _-

• f f th and the Union of Soylet Socialist Republics on the 41 Reprinted in 1972 Armed Sermca Heanngs, 
normally receiv_e ~eat de erence . ram . e Limitation of Anti-Ballistic Missile Systems, May supru note 19, at 81. Under the same subheading 
Congress. Appllcat1on of that pnnclple m 26, 1972, 23 U.S.T. 3435, T.I.A.S. No. 7503 [herein- !"Future ABM Systems"), Rogers' letter also In
terms of the mearung presented to the after cited as ABM Treaty]. eluded a discussion of the definitions In Article II 
Senate by the Executive Branch at the time • strategic Arm., Limitation Agreements: Hearings and the prohibitions on deployment In Article III 
of ratification leads to an Interpretation before the Senate Foreign Relations Committee, 92d under this same subheading !"Future ABM Sys
that mobile/space-based exotics may not be Cong., 2d Session 5 [hereinafter cites a.s 1972 For- tems" ), thereby Indicating that such exotics :were 
developed or tested. Under the Reinterpre- eign Relations Hearings] covered by these provisions. This contra.dlcts the 

tin d 1 t Is • See Sofaer, The ABM Treaty and the Strategic Retnterpretatlon·s contention that exotics were 
tation, such _tes_ g _ll.Dd eve opmen per- Defense Initiative, 99 Harv. L. Rev. 1971 <1986>. coveredonJybyAgreedStatementD. 
mitted. In th15 situation, many in tbe Sofaer also has described his analysis in a number 46 1972 Foreign Relations Hearing•, sup,u note 2, 
S enate may be inclined to apply the classic of congrei;slonal hearings. E.G., strategic Defense at 8, 20. In his prepared statement, Rogers said, 
line of cross-examination to the Executive Initiative, Hearings Before the Senate Committee "Perhaps of even greater Importance as a qUalita
Branch: "Should we believe what you were on Armed Servica, 99th Cong., 1st Sess. 138-91 tlve limitation Is that the parties have agreed that 

• telling us then or should we believe what (1985> [hereinafter cited as 1985 Senate Hearings]; future exotic types of ABM systems, I.e., systems 
you are telling us now?" Treaty Interpretation Dispute: Hearing Before the depending on such devices as l~~rs, may not be de-
• s h th • ht t th t Subcommittee on Arnu Control, International Secu- ployed even In permitted areas. Later, In response 

• The . enate as e_ ng O presume a rity and Science of the House Comm. on Foreign Af· to a q~estlon by Senator Aiken about laser ABMs, 
Executive Branch witnesses are informed , c 1 t Sess 4 Sl Ch tna!te lted he said ''Under the agreement we provide that 
and truthful in thelr testimony, particularly :;:!i~8:

9
~~ .... :,~~ri~!IJ. • - ere r c exotic ABM systems may not be deployed and that 

• when it comes to the Senate's constitutional • 1985 senate Heanngs, supra note 3, at 142. . would Include, of course, ABM system based on the 
role as a participant in the treaty-making • Id. at 167. • • laser principle." 
process. The State Department's assertion • Id. at 141. . ., Id. at 20. In response to another question by 

. that the executive, in effect, may mislead •.1985 HoW!e Hearing, supra note 3, at 10. ~;'!'~o~::a~~ ~~vi:e~r t~~ii~::;~r~~d~rs In this 
the Senate as to the meaning of a Treaty : }!8;i8:;-8~te Hearings, •upra note 3• at 264• treaty by prohibiting the deployment of future 
has the unfortunate effect of directly ehal• 10 Id. at 399. type technology. UnJess · the Treaty is amended. 
lenging the Senate's constitutional role. The • 11 see note 3 supra. both sides can only deploy launchers and tntercep-
effect may well produce a Congressional u The Vienna convention on the Law of Tree.ties, tors and radars. There are no Inhibitions on mod• 
backlash through exercise of the power of Signed by the United States In Vienna, April 24, emizing this type of technology except that it 
the purse and the power to raise and sup- 1970, submitted to the Senate on November 22, cannot be deployed In ~obile land•based or space-

• in th t Id • 1971 by President Nixon but not ratified, Executive based or sea-based or atr·based configurations. But 
port anmes a manner a wou give L, 92d Congress. lst session, 8 J.L.M. 679. the laser concern was considered and both sides 
effect to the original meaning of the Treaty ,. Lord NcNair, Law of Treaties 380_81 11961>. see have agreed that they will not deploy future type 
as presented to the Senate. also, McDougal, Lasswell and Miller, The Inte71>re- ABM technology unless the treaty 1s amended. 

C. ConclU11ion tatton of Agreements and World Public Order 82- 0 1972 Armed Services Hearin11s, supra note 19, at 
The Senate was clearly informed by the 

Executive Branch that the Treaty prohibits 
testing and development of mobile/space
based ABMs using exotics. This was an issue 
which key Senators viewed as a matter of 
significance, and which was directly ad-

111 0967>. 287. Smith said: "The development and testing, as 
•• McNalr, •upra, a.t 424. • . • : well a.s deployment of sea, air, space-based, and 
• • Re•tatement of the Law, Foreign Relations Law land-mobile ABM devices is prohibited. Of perhaps 

of the United Staw rRevi3edJ, Tentative Dra!t Nq. even greater Importance, the parties have agreed 
6-Volume 2. April 12, 1985. • that no future types of ABM systems based on di!• 

u Id.: McDougal, Lasswell, and Miller, supru note • ferent Physical principles from present technology 
13, at 132-44. • can be deployed unless the treaty Is amended." • 
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~ CONGRESSIONAL RECORD .i...:SENATE I f .,'s 2983 ' 
0 Id. at 171. 

·••Id.at 222. ·": ~ ·r, 
"Id. at 295. ,~ 
n Id. a.t 306; . . , 
n 118 Cong. Rec. at 26,707 (1972). Sena.tor Fong 

said, "[The Treaty) Ca)llows research and develop
ment on ABM systems to continue. but not the de
ployment of exotic or so-called future systems." 
•• •• Id. at 26,693. • . ~ ' " • 

' 16 1985 Senate Hearings, supra note 3, a.t 167. 
•• • .. Foreign Broadcast Information Service, Oct. 
19, 1985, at AA3. . ·•. . ,. . . 

" 99 Harv. L. Rev. at 1985 n.37. 
•• McNalr, ·supra note 1.3,.a.t 42-t. 
•• Id. at 427. • • 
• 0 Id. at 429 - ' • 

• 11 Corbin ~ Contracts <C. Kaufm&n, ed., 'supp, 
1984). at 462. • • 
., "McNair, 8Upra note. 13, at 431. Cf. Anglo-Irani
an Oil Case <United Kingdom v. Iran) ICJ Reports 
(1952) at 16-18 In which the International Court of 
Justice noted the failure of the British Goy_em
ment to object to Iranian domestic legislation as 
evidence of Iran's obligations under a treaty with 
respect to the British Government. 

.. 1972 Armed Services Hearings, supra note 19. at 
"37. This exchange-which Immediately preceded 
the discussion In which the. word laser was used 
thirteen times-went as follows: 

Senator GoLDWATER, I recognize wha.t I have said 
about the Inability of the man In uniform and in
ability of the man In civilian clothes to answer per
tinent questions that I think we should have the 
answers to, and I keep thinking of Senator Jack
son's remarks here about the member of the Soviet 
embassy. Is he here today? . • 

Senator JACKSON. Yes. 
Senator GoLDWATER. He Is an expert In this 

field-Senator Jackson said thl.s gentleman knows 
all the answers to the questions I am asking-I 
can't understand why a U.S. Senator can't have the 
same knowledge. ' • 
• .. L. Henkin, Foreign Affairs and the Constitu
tion, 130 (1972). 

.. The Federalist Papers, No. 75. 

.. Quoted In Henkin, supra note 64 at 130, n.•. 
"See Henkin, supra note 64, at 131-36; Treaties 

and Other International Agreements: The Role of 
the Senate, S. Rpt. No. 205, 98th Cong., 2d Sess. 30-
36 <1984) (Prepared for the Senate Foreign Rela
tions Commlttee by the Congressional Research 
Service). 

n S. Rpt. 205, supra, at 109-18. 
•• Id. at 119-29. 
•• Henkin, supra note 64, at 161, n•. 

TREATY BETWEEN THE UNITED STATES OF 
AMERICA AND THE UNION OF SOVIET SocIAL· 
IST REPUBLICS ON THE LIMITATION OF ANTI· 
BALLISTIC MISSILE.SYSTEMS 

Signed at Moscow May 26, 1972. 
Ratification advised by U.S. Senate 

August 3, 1972. , 
Ratified by U.S. President September 30, 

1972. 
Proclaimed by U.S. President October 3, 

197-2. 
Instruments of ratification exchanged Oc

tober 3, 1972. 
Entered into force October 3, 1972. 
The United States of America and the 

Union of Soviet Socialist Republics, herein
after referred to as the Parties. 

Proceeding from the premise that nuclear 
war would have devastating consequences 
for all mankind. 

Considering that effective measures to 
limit anti-ballistic missile systems would be 
a substantial factor in curbing the race in 
strategic offensive arms and would lead to a 
decrease in the risk of outbreak of war in
volving nuclear weapons. 

Proceeding from the premise that the llm
ltation of anti-ballistic missile systems, as 
well as certain agreed measures with respect 
to the limitation of strategic offensive arms, 
would contribute to the creation of more fa
vorable conditions for further negotiations 
on limiting strategic arms. 

Mindful of their obligations under Article 
VI of the Treaty on the Non-Proliferation 
of Nuclear Weapons. 

nuclear arms race and to take effective 
measures toward reductions in strategic 
arms, nuclear disarmament, and general and 
complete disarmament. , . 

Desiring to contribute to the relaxation of 
. International tension and the strengthening 

of trust between States. • 
Have agreed as follows: "; ·/<.. • 

• • 'tf"- ~ ~k~ • ~ 
.,+· • -w,,'t' ••• :-"·•~ : ·ARTICL~I _. .... , ""'$~--""· 

• 1. Each party undertakes to limit anti-bal
listic missile <ABM> systems and to adopt 
other measures in accordance with the pro
visions of this Treaty. . • • ... -. ._; 
• 2. Each Party .undertakes not -to deploy 

ABM systems for a defense of the territory 
of Its cowitry and not 'to provide a base for 
such a defense, ·and not to deploy ABM sys
tems for defense of an individual region 
except as provided for .In· Article III of this 
Treaty. . : ._. ..· ~:-; , ,, +·. "·, -,.,..,, , 
• • " • '· ·- •. :< ! f-J ARTICLE iI 

. 1. For the purpose of this Treaty an ABM 
system Is a system to counter strategic bal
listic missiles or their elements In flight tra-
jectory, currently consisting of . . 

<a> ABM interceptor missiles, 'which are 
Interceptor missiles constructed and . de
ployed for an ABM role, or of a type tested 
In an ABM mode; 

Cb) ABM lawichers, which are lawichers 
constructed and deployed for lawiching 
ABM Interceptor missiles, and 

(c) ABM. radars, which are radars con
structed and deployed for an ABM role, or 
of a type tested in an ABM mode 

2. The ABM system components listed In 
paragraph 1 of this Article include those 
which are: 

<a> operational: 
(b) wider construction; 
(c) undergoing testing; 
(d) widergoing overhaul. repair or· conver

sion; or 
(e) mothballed. 

ARTICLE III 

Each Party undertakes not to deploy 
ABM systems or their components except 
that; 

(a) within one ABM system deployment 
area having a radius of one hundred and 
fifty kilometers and centered on the Party's 
national capital, a Party may deploy: Cl) no 
more than one hundred ABM launchers and 
no more than one hundred ABM interceptor 
missiles at launch sites, and {2) ABM radars 
within no more than six ABM radars com
plexes, the area of each complex being cir
cular and · having a. diameter of no more 
than three kilometers; and 

(b) within one ABM system deployment 
area having a radius of one hundred and 
fifty kilometers and containing ICBM silo 
launchers, a Party may deploy: Cl) no more 
than one hundred ABM launchers and no 
more than one hundred ABM interceptor 
missiles at launch sites, (2) two large 
phased-array ABM radars comparable in po
tential to corresponding ABM radars oper
ational or under construction on the date of 
signature of the Treaty in an ABM system 
deployment area containing ICBM silo 
launchers, and (3) no more than eighteen 
ABM radars each having a potential less 
than the potential of the smaller of the 
above-mentioned two large phased-array 
ABM radars. 

ARTICLE IV 

Declaring their Intention to achieve at the • 
earliest possible date the cessation of the 

The limitations provided for in Article III 
shall not apply to ABM systems or their 
components used for development of test
ing, and located within current or addition
ally agreed test ranges. Each Party may 
have no more than a total of fifteen ABM 
launchers at test ranges. 

~, ~ J'\i.: i ·;, : ~ ... , AR.TICL:£ _V. -~~J:t-~ •4, . tt t. .. \ ~ ., ·-

1. Each Party undertakes not to develop, 
test, or deploy ABM systems or components 
which are sea-based, air-based, space-based. 
or mobile land-based. ,,, . ": ·,1?. -s. ':. • 
- 2. Each Party undertakes · not to deveiop, 
test, or ·deploy ABM launchers .for lawich
ing more than one ABM interceptor missile 
at a time from each launcher, not to modify 
deployed lawichers to · provide them with 
such a -capability, not to develop, test, or · 
deploy 'automatic • or -semi-au~omatic or • 
other similar systems for rapid reload of 
~~ faunchers. ,,~..,,'!fl~;.,~fr ~f 1;;jn;~1:-s..?-:,-.:, • 
'-'- , 1 . ,, -; , .,_ ~TICLE VI •. · /l<I, •• ·.':, 

To enhance a.ssurance·of the effectjveness 
of the. limitations on ABM ·systems -and 
their components. provided by the Treaty, 
each Party undertakes: · :r•:i,: 1 ·! • : • • 

<a> . not to . give missiles, launchers, or 
radars, other than ABM interceptor mis
siles, ABM lawichers, or ABM radars, capa
bilities to cowiter strategic pallistic missiles 
or their elements in flight trajactory, and 
not to test them in an ABM mode, and 

Cb) not to deploy In the future radars for 
early warning of strategic ballistic missile 
attack except at locations along the periph
ery of Its national territory and oriented 
outward • • • • 

• • " ARTICLE VII ' 

Subject to the··pravisions of" this Treaty, 
modernization and replacement of ABM sys
tems or their components may be carried 
out. • 

ARTICLE VIII 

ABM systems or their components In 
excess of the numbers or outside the areas 
specified in this Treaty, as well as ABM sys
tems or their components prohibited by this 
Treaty, shall be destroyed or dismantled 
wider agreed procedures within the shortest 
possible agreed period of time. ' 

ARTICLE IX 

To assure the viability and effectiveness 
of this Treaty, each Party widertakes not to 
transfer to other States. and not to deploy 
outside its national territory, ABM systems 
or their components limited by this ·Treaty. 

ARTICLE X 

Each Party undertakes not to assume any 
International obligations which would con
flict with this Treaty. 

< ARTICLE XI 
The Parties undertake to continue active 

negotiations for limitations on strategic of
fensive arms. 

ARTICLE XII 

1. For the purpose of providing assurance 
of compliance with the provisions of this 
Treaty, each Party shall use national tech
nical means of verification at its disposal in 
a manner consistent with generally recog
nized principles of international law. 

2. Each Party widertakes not to Interfere 
with the national technical means of verifi
cation of the other Party operating in ac
cordance with paragraph 1 of this Article. 

3. Each Party widertakes not to use delib
erate concealment measures which, Impede 
verification by national technical means of 
compliance with the provisions of this 
Treaty. This obligation shall not require 
changes In current construction, assembly, 
conversion, or overhaul practices. 

ARTICLE XIII 

1. To promote the objectives and Imple
mentation of the provisions of this Treaty, 
the Parties shall establish promptly a 
Standing Consultative Commission. within 
the framework of which they will: 

Ca) consider questions concerning compll- . 
ance with the obligations assumed and re-
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-•• lated situations which may be consider¢- AGREED STATEMENTS, COMMON UNDERSTAND- :,2.· COMMON UNDERSTANDINGS •. 

,_.ambiguous; ,..,J:,, - - INGS, AND UNI4TERAL STATEMENTS REGARD- Co~on understanding of the Parties on 
•.• • >(b} pcovide. on a volunta.ry basis such in- ,.:..- ING THE- TREATY BETWEEN THE Ul'flTED the following matters was reached during 

formation as ·.either Party considers neces- STATES OJ' AMERICA AND .THE' UNIOK OF .;the negotiations. .c,, . . .. ',. 
sary ·to·· assure confidence In compliance ·SovIET SocIALIST REPUBLICS ON nu: Ln,n- . •· .' . . . • · . 

• ,with the obligations assumed . .- TAnON OF ANTI-BALLISTIC MISSILES . .. _., • " : .A. Loca.tion of ICBM Defenses _.. : 

' ·~) i:onsider· questions involving imintend- • I. AGREED STATEMENTS • • • The U.S. Delegation made the following 
ed • 'interference with national technical statement on May 26, 1972: • • · ,. • •• " 

• The document set forth below was agreed .Article m of the ABM Treaty provides for 
• - '1Bea.n6 of verification. up· on and m· itialed by the Heads of the_ Dele- • • d 1 t area • • 1f-:td) consider possible changes In the strate- each side one ABM system ep oymen • 

gations on May 26, 1972 <letter designations centered on Its national capital and one 
·gic situation which have a bearing on the added>: • . • ABM system deployment area . containing ·· · 

• provisions of this Treaty. • • • •• •• Agreed statements regarding the treaty ICBM silo launchers. The two sides have 
• , •• ( e > agree upon procedures and dates for -between the United States of America and registered agreement on the following state-
• destruction or -dismantling of ABM systems - the Union of Soviet Socialist Republics on ment: "The Parties understand that the 
• or their components In cases provided for by the limitation of Anti-Ballistic Missile Sys- center of the ABM system d~loyment· area 

the provisions of this Treaty. ..... •. terns: "' ·• centered· on the . national capital and the 
.. dfl consider, ·as appropriate, possible .pro- • [A] .. :.,_ • • - • ·center of the ABM system deployment area· 
Posa.ls for further increasing the viability of ' containing ICBM silo launchers for each 

_the Treaty;. including proposals for amend- The Parties understand that In addition to Party shall be separated by no less than 
ment.s In accordance with the provisions of the ABM radars which may be deployed in thirteen hundred kilometers." In this con
this Treaty . • "''. accordance with subparagraph (a) of Article nection, the U.S. side notes that its ABM 
• • <g> eonsider;-as appropriate, proposals for III of the Treaty, th0se non-phased-array system deployment area for defense of 

. _ • further measures amend at limiting strate- ABM radars operational on the date of slg- ICBM silo launchers, located west of the 
gie arms. • _ """fo. • nature of the Treaty within the ABM Mississippi River,· w1ll be centered in the 

2. The Parties through consultation shall system deployment area for defense o.f the Grand Forks ICBM silo launcher deploy-
establish and may amend as appropriate, national capital may be retained. ment area. <See Agreed Statement [Cl.> . 
Regulations for the Standing ConsUltative {BJ • B. ABM Tut Ranga· · - • · • 
Commission governing procedures, composi- The Parties understand that the potential ~The ·u.s. n...•-tlon made the following 
tlon and other relevant matters. (th od t f an m1'tted nnwer In ~ 

e pr uc O me e ... ~ statement on April 26, 19'12: • • . 
·ARTICLE XIV 

t. Each Party· may propose amendments 
to this Treaty. Agreed amendments shall 
enter into force In accordance With the pro
cedures governing the entry into force of 
this.Treaty. . .. • 
• 2. Five years ,after entry into force of this 

Treaty. and at Iive,,year intervals thereafter, 
the Parties shall together conduct a review 
ot this Treaty ... -'. • 

., !b" : .te C ARTICLE xv 

1. This Treaty· shall be of unlimited dura-
tion. • . 

2. Each Party shall. in exercising its na
tional .sovereignty, have the right to with
draw from this Treaty if it decides that ex
traordinary events related to the subject 
matter of this Treaty have jeopardized its 

. supreme Interests. It shall give notice of its 
·.decision to the -other Party six months prior 
to witbdra.wal from the Treaty. Such notice 
shall include a Btatement of the extraordi
nary• events- the notifying Party regards as 

• having, jeopardized Its supreme· interests. 
~ ,'-' '-. ti OTICLE XVI 

1. This·Treaty -shall be subject to ratifica
tion in accordance with the constltutionai 
procedures of each Party. The Treaty shall 
enter into force on the day of the exchange 
of instnunents of.ratification. 

2.. This Treaty shall be registered pursu
ant to Article 102 -of the Charter of the 
United Nations. 

• DONE at Moscow on May 36, 1972, In two 
copies, each in the English and Russian lan
guages, both texts being equally authentic. 

• FOR THE UNITED STATES OF 
• • AMERICA 

·, .RICHARD NIXON, 

. . , . President of the 
. • United Stat.ea of 

America. 
Foll THE UNION OJ' SoVIET 

SocIALIST REPUBLICS, 
L. L BREZHNEV, 

General Secretary of 
the Central Com
mittee of the 
CPSU. 

watts and antenna area in square meters) of Article IV of the ABM Treaty provides 
the smaller of the two large phased-array that "the limitations provided for in Article 
ABM radars referred to In subparagraph <b> m shall not apply to ABM systems or their 
of Article III of the Treaty is considered foF components used for development or test,. 
~urposes of the Treaty to be t~ million. ing, and located within current or addition-

. [CJ . ally agreed test ranges." We believe It would 
The Parties understand that the center of be useful to assure that there is no mi.'lun

the ABM system deployment area centered derstanding a.a to current ABM test ranges. 
on the national capital and the center of It Is our understanding that ABM test 
the ABM system deployment area contain- ranges encompami tbe area within which 
ing ICBM silo launchers for each Party ABM coml)ODents are located for test pur
shall be separated by no less than thirteen poses. The current U.S. ABM test ranges are 
hundred kilometers. at White Sands, New Mexico, and at KwaJa-

lein Atoll, and the current Soviet ABM test 
[D l range is near Sary Shagan in Kazakhstan. 

In order to insure fulfillment of the obli- We consider that non-phased array radar of 
gation not to deploy ABM systems and their types UBed for range safety- or instrnmenta
components except as provided in Article III • tion purposes may be located outside ABM 
of the Treaty, the Partie.s agree that in the test ranges. we Interpret the-refer:ence In 
event ABM systems based on other physical Article IV.to "additionally agreed to ranges 
principle&. and Including components capa- to mean that ABM components will not be 
ble of substituting for ABM interceptor mis- located at any other test ranges without 
siles, ABM launchers, or ABM radars are prior agreement between our Governments 
created In the luture, specific limitations on that there wi_ll be such additl~ AB~ test 
such systems and their components would ranges. . . 
be subject to discussion In accordance with on May S, 1972, the Soviet Delegation . 
Article XIII and agreement in • accordance stated that there was a common under-
With.Article XIV of the Treaty. • -standing on what ABM ·test ranges were. 

[EJ that the use of the types of non-ABM 
radars for range safety or Instrumentation 

The Parties understand that Article V of was not llmite<I under the Treaty, that the 
the Treaty includes obligations not to devel- reference In Article rv to "additionally 
op, test or deploy ABM interceptor missiles agreed" test ranges was sufficiently clear, 
for the delivery by each ABM Interceptor and that national means permitted Identify
missile of more than one Independently 
guided warhead. ing current test ranges. 

[Fl 
The Parties agree not to deploy phased

array radars having a potential (the product 
of mean emitted power in watts and anten
na area In square meters) exceeding three 

. million, except as provided for in Articles 
Ill,- IV and VI of the Treaty, or except for 
the purposes of tracking objects in outer 
space or for use as national technical means 
of verification. 

[GJ 
The Parties understand that Article IX of 

the Treaty includes the obligation of the 
• U.S. and the USSR not.to provide to other 

States technical descriptions or blue prints 
specially worked out for the construction of 
ABM systems and their components limited 
by the Treaty. 

. C. Mobile ABM Syst.em, 
On January 29,. 1972; the U.S. Delegation 

made the following statement: 
Article VCl> of the Joint Draft Text of the 

ABM Treaty includes an undertaking not to 
develop, test, or deploy mobile land-based 
AMB systems and their components. On 
May 5, 1971, the U.S. side indicated that, in 
its view, a prohibition on deployment of 
mobile ABM systems and components would 
rule out the deployment of ABM launchers 
and radars which were not permanent fixed 
types. At that time, we asked for the Sov1et 
view of this interpretation. Does the Soviet 
side agree With the U.S. side's 1nterpretation 
put forward on May 5, 1917. 

On April 13, 1972, the Soviet Delegation 
said there Is a general common understand
ing on this matter. 
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Ambassador Smith made the following 
statement on May 22, 1972: 

The United States proposes that the sides 
• agree that, with regard to initial implemen

tation of the ABM Treaty's Article XIII on 
the Standing Consultative Commission 
(SCC) and of the consultation Articles to 
the interim Agreement on offensive arms 
and the Accidents Agreement, 1 agreement 
establishing the sec will be worked out 
early in the follow-on SALT negotiations; 
until that Is completed. The following ar
rangements will prevail when; SALT is in 
session, any consultation desired by either 
side under these Article can be carried out · 
by the two SALT Delegations; when SALT 
Is not in session, ad hoc arrangements for 
any desired consultations under these Arti
cles may be made through diplomatic chan
nels. 

Minister Semenov replied that, on an ad 
referendum basis, he could agree that the 
U.S. statement corresponded to the Soviet 
understanding. 

E. Standstill 
On May 6, 1972, Minister Semenov made 

the following statement: 
In an effort to accommodate the wishes of 

the U.S. side, the Soviet Delegation Is pre
pared to proceed on the basis that the two 
sides will in fact observe the obligations of 
both the interim Agreement and the ABM 
Treaty beginning from the date of signature 
of these two documents. 

In reply, the U.S. Delegation made the 
following statement on May 20, 1972. 
ARMS CONTROL AND DISARMAMENT 

AGREEMENTS 
The U.S. agrees in principle with the 

Soviet statement made on May 6 concerning 
observance of obligations beginning from 
date of signature but we would like to make 
Clear our understanding that this means 
that pending ratification and acceptance, 
neither side would take any action prohibit
ed by the agreements after they had en
tered in force. This understanding would 
continue to apply in the absence of notifica
tion by either signatory of its intention not 
to proceed with ratification or approval. 

The Soviet Delegation indicated agree
ment with the U.S. statement. 

3. UNILATERAL STATEMENTS 

The following noteworthy unilateral 
statements were made during the negotia
tions by the United States Delegations: 

A .. Withdrawal from the ABM Treaty 
On May 9, 1972. Ambassador Smith made 

the following statement: 
The U.S. Delegation has streessed the im

portance the U.S. Government attaches to 
achieving agreement on more complete limi
tations on strategic offensive arms, follow
ing agreement on an ABM Treaty and on an 
Interim Agreement on certain measures 
with respect to the limitation of strategic 
offensive arms. The • • • Delegation be
lieves that an objective of the follow-on ne
gotiations should • • • constrain and reduce 
on a long-term basis threats to the surviv
ability of • • • respective strategic retaliato
ry forces. The USSR Delegation has also in
dicated that the objectives of SALT would 
remain unfulfilled without the achievement 
of an agreement providing for more com
plete limitation on strategic offensive arms. 
Both sides recognize that the initial agree
ments would be steps toward the achieve
ment of_ more complete limitations on stra-

' See Article 7 of Agreement to Reduce the Risk 
of Outbreak of Nuclear War Between the United 
States of America. a.nd the Union of Soviet Socialist 
Republics. signed Sept. 30, 1971. 

tegic . arms. If an agreement providing for 
more complete strategic offensive arms limi
tations were not achieved within five years. 
U.S. supreme interests could be Jeopardized. 
Should that occur, It would constitute a 
.basis for withdrawal from the ABM Treaty. 
The U.S. does not wish to see such a situa
tion occur, nor do we believe that the USSR 
does. It Is because we wish to prevent such a 
situation that we emphasize the importance 
the U.S. Government attaches to achieve
ment of more complete limitations on stra
tegic offensive arms. The U.S. Executive will 
inform the .congress, in connection with 
Congressional consideration of the ABM 
Treaty and the interim Agreement of this 
statement_ of the U.S. position. . . . .l . 

. • B. Tested in ABM Mode • ,,, 
On · April 7, 1972, the · U.S. Delegation 

made the following statement: • 
Article of the Joint Text Draft uses the 

term "tested in ail ABM mode" indefining 
ABM components and Article VI includes 
certain obligations concerning such testing. 
We believe that the sides should have a 
common understanding of this phrase. 
First, we would note that the testing provi
sions of the ABM Treaty are intended to 
apply to testing which occurs after the date 
of signature of the Treaty, and not to any 
testing which may have occurred in the 

. past. Next, we would amplify the remarks 
we have made on this subject during the 
previous Helsinki phase by setting forth -the 
objectives which govern the U.S. view on 
the subject, namely, while prohibiting test
ing of non-ABM components for ABM pur
poses: not to prevent testing of ABM compo
nents, and not to prevent testing of non
ABM components • • • non-ABM purposes. 
To clarify our interpretation of "tested in 
an ABM mode" we note that we would con
sider a launcher, missile or radar to be 
"tested in an ABM mode" If, for example, 
any of the following events occur <l) a 
launcher is used to launch an ABM inter
ceptor missile, <2) an interceptor missile is 
flight tested against a target vehicle which 
has a flight trajectory with characteristics 
of a strategic ballistic missile flight trajecto
ry, or is flight tested in conjunction with 
the test of an ABM interceptor missile or an 
ABM radar at the same test range, or Is 
flight tested to an altitude inconsistent with 
interception of targets against which air de
fenses are deployed, (3) a radar makes meas
urements on a cooperative target vehicle of 
the kind referred to In Item (2) above during 
the reentry portion of its trajectory or 
makes measurements in conjunction with 
the test of an ABM interceptor missile or an 
ABM radar at the same test range. Radars 
used for purposes such as range safety or in
strumentation would be exempt from appli
cation of these criteria. 

C. N-0-Transfer Article of ABM Treaty 
On April 18, 1972, the U.S. Delegation 

made the following statement: 
In regard to this Article [IXJ. I have a 

brief and I believe self-explanatory state
ment to make. The U.S. side wishes to make 
clear that the provisions of this Article do 
not set a precedEont for whatever provision 
may be considered for a Treaty on Limiting 
Strategic Offensive Arms. The question of 
transfer of strategic offensive arms is a far 
more complex Issue, which may require a 
different solution. 
D. No Increase in Defense of Early Wanning 

Radars 
On July 28, 1970, the U.S. Delegation 

made the following statement: 

tial. Accordingly,. the U.S. would regard any 
increase. in the defenses of such radars · by 
surface-to-air missiles as inconsistent .with 
an agreement. : ; r ~ · , •• -. , . "!- .. ~,; 

Mr. NUNN. Mr. President, I have a 
• letter from ;fudge Sofaer on the sub
ject 1 ·was addressing. In that letter, 
without trying to quote it directly be
cause I do· not have it with me, he 
mentioned he is going to go • back 
through 'this Senate record very care~ 
fully and thoroughly. He . also indi- . 
cates •-that his prime · conside111tion 
when he was doing his original . re
search was on the negotiating, record 
of the treaties rather than the Senate • . 
-record. ·~ .. ~,-_ ~ "~~-~rt .. J -.,.~·~q • ·,. ~~ - ,,.. .. • 

• So • I ask unanimous consent that 
letter, ·by way of explanation, from. 
Judge • Sofaer be inserted in the 
RECO~D. •• . ; · • :·_.. ~ . 

There being no objection, the letter 
was ordered to be .printed in the 
l;tECORD, as follows: ~ ,.). . ,i ). r .. ;. 

U.S. DEPARTMENT OF STATK, • ., '· 
• .. THE LEGAL ADVISER, • 

Washington, DC, March 9, 1987. 
Hon.SAM NUNN, 
U.S. Senate, Washington, DC. . 

DEAR SENATOR NUNN: As you know, the 
President has directed that further work be 
done on the remaining issues associated 
with the interpretation of the ABM Treaty. 
This additional work will focus on the ratifi
cation process, and on subsequent practice 
of the parties; April 30 is the target for com-. • 
pletion. 

The points made on the ratification 
record of the Treaty that were contained in 
our October 1985 analysis of the negotiating 
record did not provide a complete portrayal 
of the ratification proceedings with respect 
to this issue. I concentrated during that 
period on the Treaty language and negotiat
ing history, and I did not review this materi
al personally. The August 1986 study pro
vided to the Senate was not as comprehen
sive as the current project directed by the 
President. Cit -was never meant to be; the 
August 1986 study covered primarily the 
Treaty itself and its negotiating record.) 
The study is more complete, but still fails t-0 
cover the subject in full depth. This Is why, 
among other things, the President directed 
that a. thorough study of the ratification 
record-and of subsequent practice-be un
dertaken. I will personally review this mate
rial and satisfy myself that the analysis we 
present is complete. 

I would note in this connection that my 
August 1986 classified memorandum to Sec
retary Shultz did not include various state
ments in the ratification record which I ac
knowledged supported the restrictive inter
pretation, and that these statements may 
have a bearing on the President's obliga
tions to the Senate. The current study will 
fUlly reflect these and other parts of the 
ratification record. I should also note, how
ever, that the U.S. internal ratification 
process cannot by itself create international 
obligations under the Treaty; the Soviet 
Union does not hold itself to review and be 
responsible for responding to statements 
made during U.S. internal proceedings, any 
more than we held ourselves responsible for 
responding to Soviet internal proceedings. 

Since Hen House radars [Soviet ballistic 
missile early warning radars] can detect and 
track ballistic missile warheads at great dis
tances, they have a significant ABM poten-

I would welcome the opportunity to dis
cuss the negotiating record with you, or any 
other issue. Our position on the negotiating 
record Is not based on artificial distinctions, 
but rests on an objective appraisal of Soviet 
behavior during the negotiations. Nor• do we 
agree that our reading of the record under-
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cuts the basic purposes of the Treaty. Even 
If the parties were allowed to "create" only 
fixed, land-based devices by Agreed State
ment D, such devices could potentially pro
vide a territorial defense, if deployed. The 
parties relied on the Treaty's deployment 
provisions to block any deployment action 
inconsistent with the Treaty, unless the par
ties agreed. after consultation, to permit 
such deployments. 

In connection with your analysis of the 
negotiating record, we have nothing new to 
add, though we are continuing to search for 
relevant materials. We believe, however, 
that in evaluating that record you should 
keep in mind the standard which the Sovi
ets would apply in deciding whether they 
are bound to the "narrow" version of the 
Treaty. The Soviets have applied a. strict 
standard in the past in connection with U.S. 
claims that they were bound to a given in
terpretation of an arms control agreement. 
We are collecting materials relevant to this 
question. Meanwhile, however, you no doubt 
recall the Soviet position on our unilateral 
statement on what constituted a "heavy" 
missile in the SALT I Interim Agreement. 
They also led us to believe they had no test 
range at Kamchatka, making clear the need 
for us to pin down any obligation. I will 
shortly provide you with a more detailed de
scription of these instances of Soviet negoti
'ating conduct for your appraisal. 

If you agree, Mr. Nitze would like to join 
me in our discussion so that he could con
tribute his judgment on the policy issues in
volved. 

Sincerely your, 
ABRAHAM D. SOFAKR. 

Mr. NUNN. Mr. President, I thank 
the Senator from West Virginia for ar
ranging this rather lengthy time. I 
think that this matter requires 
lengthy explanation. I know it is un
usual, but I appreciate the time the 
Senator has accorded me this after
noon. 

I also want to say that the Senator 
from West Virginia has done his own 
analysis in this area. I have not dis
cussed with him in great detail his 
conclusions. I am not sure if we are on 
par on everything, but I will be look
ing forward with great anticipation 
hearing the Senator from West Virgin
ia's views when he does address this 
subject. 

(During Mr. NUNN's remarks, Mr. 
HARKIN assumed the chair.) 

Mr. BYRD. Mr. President, I thank 
the distinguished Senator from Geor
gia. He has approached this important 
matter, as he approaches all such sub
jects, very studiously and. in a very 
scholarly presentation, has stated 
clearly today his analysis of the 
matter. As I understand it, he will be 
speaking again on the Senate floor on 
the subject. May I ask, is it his inten
tion to speak again tomorrow and/or 
on Friday if the Senate is in session 
both days? 

Mr. NUNN. Mr. President, I will 
have the portiox:i on the subsequent 
behavior of the two parties, that is the 
United States and the Soviet Union 
subsequent to the treaty being rati
fied, I would have that prepared and 
ready by tomorrow. If the Senate is in 
session, it would be my intention to 
present it then. I hope to have the 
analysis of the negotiating record 

ready by Friday .. It would be my inte~- proposes legislation to improve U.S. 
tion to present those at that time, competitiveness. 
hopefully in better voice. . Some will interpret the present 

Mr. BYRD. Mr. President. the Sena- m~ that is going on in the Con
tor has spoken under difficult condi- gress-and maybe the country .as- a 
tions today, with his case of laryngitis. whole-as protectionism on the rise in 

The Senate will be in tomorrow, lf the United States. Yet many individ-
the. Senator wishes .to speak on the uals-lncluding myself-see it more as 
subJect tomorrow. a move to open foreign markets now 

Mr. NUNN. I would like to get some • closed, and beef up trade laws not cur
time tomorrow that is appropriate and rently being enforced. Mired in all of 
convenient to the leadership. - this, however, loomed the real poten

Mr. BYRD. Very well. That will be tial for a trade war between the 
arranged. • United States and the . European 

I compliment the able Senator on Common Market. This trade war was 
the presentation of his analysis on the only recently sidestepped when a 4-
subject. He has been going into the year agreement was reached at the 
historic record, the negotiating record, last moment. . 
the record of the Senate debates, the As might be expected, this agree
understanding of the Senate, the un- ment drew mixed reviews. I happen to 
derstanding of committees in the think it was not a very · good agree
Senate that conducts hearings. His ment. The administration trumpeted 
analysis should be read and carefully it as a victory for the President's 
considered by the administration, by tough new negotiating posture. The 
his colleagues here in the Senate, by com growers said the agreement is 
the press, by the people. He renders a 
great service. When the Senator from more evidence that the Reagan admin-

istration has no backbone when it 
Georgia speaks on a matter that in- comes to trade negotiations. The Fann 
volves our national defense, people lis- Bureau said the provisions were disap
ten. I listen. And I compliment him, 
and, more than that, I · thank him for pointing to feed grain producers, but 
the work he has been doing. It takes a may be the best deal possible at the 
lot of his time. particular time. As for others, they 

He has been working laboriously at feel the battle merely shifted to a new 
this task for many, many weeks. And I front-and that could be the European 
know that senators recognize that fight against importation of our soy
Senator NUNN has done more work in beans. 
this area and has given effort to it Most trade groups are hoping for 
than has anybody else in the body. _progress in the new round of interna• 
That is why we all listen when he tionai trade talks scheduled in 
speaks. Geneva. Our goal will be to try and 

Mr. PELL addressed the Chair. obtain concessions from Europe to 
The PRESIDING OFFICER. The reduce its huge export subsidies. Yet, 

Senator from Rhode Island. our posture in this recent agreement 
Mr. PELL. Mr. President, I regret may have already set the tone for 

that I was not here when the Senator some difficult discussions in the weeks 
from Georgia was giving his speech. I ahead. 
was presiding at a meeting on foreign Most alarming to me is that, in less 
relations. But I look forward to read- than 10 years, Europe has gone from 
ing it. I rise merely to pay my respect one of the United States' biggest grain 
to him, and my regard for him is of buyers to it.s most aggressive export 
the highest order. I know the contri- competitor. How did they do all this? 
butions he made on the floor this . Did they have some kind of secret 
morning will be read by many of us. It weapon? You bet! In one word it is 
will have an effect like a pebble falling called subsidies. 
into a pool of water where the ripples The time has come for us to get 
go out. moving on this issue, within the 

I wish him well. I hope his voice re- framework of the GA'IT, as well as in 
covers for his appearance before our the House and Senate. We must move 
committee this afternoon for about 20 now if we are to achieve any meaning-
minutes. ful results in the attempt to halt our 

Mr. NUNN. I will be there. eroding trade posture. 
I thank the Senator from Rhode The decline in agricultural exports 

Island. I thank the Senator from West have significantly cut into what was 
Virginia. once a healthy agricultural trade sur

Mr. GRASSLEY addressed the plus. Exports exceeded imports annu-
Chair. ally by over $10 billion between 1974 • • 

The PRESIDING OFFICER. The and 1975-and in some years, by more 
Senator from Iowa. than twice that amount. Now the 

United States has been running an 

TRADE CROSSROADS 
Mr. GRASSLEY. Mr. President, the 

100th Congress ls now beginning to 
formulate the direction of trade legis
lation in the shadow of mounting 
trade and budgetary deficits. Coupled 
with this action, the administration 

annual trade deficit in processes food 
products since 1983; 

This decline has had a number of se
rious repercussions throughout the 
U.S. economy. Farmers look to the 
export market to take the production 
from more than one-third of their 
cropland. Falling exports have result-




