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OVER TO YOU, MR. RYAN

In his g;gigzggg}qg piece of October __ , Allan A. Ryan,
Jr. charged me-with attacking the "motives and integrity of the
Just;ce Department,"” with misstatements and distortions, with
embarrassing the Acdministration, with delivering an insult to
"the federal judiciary and to the American people.”

For a man with an open~-and-shut case against John Demjanjuk,
the great Nazi hunter seems nervous. And rightly he should be.
For Mr. Ryan's reputation hangs on a five~year-old accusation
that becomes less and less credible, the closer one studies it.

The Demjanjuk case traversed the Federal Courts fairly, Mr.
Ryan argues -- and every court agreed with the prosecution.

Which is obvious -- else John Demjanjuk would not be on trial for
his life in Israel.

What Mr. Ryan neglects to mention, however, is that John
Demjanjuk was never charged with being "Ivan the Terrible," the
sadistic camp guard of Treblinka; he was never prosecuted for war
crimes; he was never convicted of atrocities. He was stripped of
his citizenship for having falsified his 1951 visa application =--
which he freely admitted in that Cleveland courtroom in 1981.

This falsification was a "lie," a "perjury" that was father
to many others, writes Rvan. Why -~ if he were innocent of war
crimes -- would John Demjanjuk falsify his wartime experiences on
his visa application?

The answer is obvious. A conscript in the Red Army in 1941,
Demjanjuk was wounded in the Crimea, captured by the Germans,

interned as a POW at Chelm, Poland, and, in 1944, recruited for
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General Vlasov's "Army of the Damned"” to fight the Red Army. He
wore the blood-group tattoo of the Eastern European Waffen SS.
Had he told th&=Americans, to whom he surrendered in Bavaria in
1945, of his service alongside the Wermaéht, he could have been
"repatriated" to Stalin under the allies' Operation Keelhaul, and
shot at the railhead on his return to the Ukraine. Having
concocted a story that he was a farmer in Poland during the war,
Demjanjuk stuck with it on his visa application.

Mr. Ryan persists in asserting the authenticity of the
disputed I.D. card from the Trawnicki training camp that the
Soviets "discovered"” in their files.

Well, now, perhaps, we shall know the truth. For tﬁe
Soviets have, at long last, yielded the original up for the
Israeli trial. And a new question has arisen. Why is John
Demjanjuk's name nowhere to be found on either the Trawnicki camp
roster or the transfer list to Treblinka -- both of which the
defense now has?

Let us turn to Ryan's "witnesses."

The indispensable witness is Elijahu Rosenberg, the first of
the Treblinka survivors to pick Demjanjuk's picture out of an
Israeli~arranged photo spread, and identify him as the sadistic
camp guard of Treblinka. Yet, in a sworn statement given in
1947, Rosenberg declared that Ivan, the gas chamber operator, was
beaten to death with shovels during the uprising of August 1943,
Which of Mr. Rosenberg's contradictory statements =-- both given
under oath -- is true?

The second witness is Pinchas Epstein, who testified in

Cleveland in 1981 that he saw Ivan Demjanjuk go over to a group



Page 3 °

of Jewish_prisoners at Treblinka and systematically "split one
skull after another. Every blow of his arm with an iron pipe
split the persem's head." Epstein further testified in Cleveland
that'Demjanjuk had used an iron pipe to smash the hands and feet
of another group of captured escapees.

"I cannot find words to describe it." Epstein said in
Cleveland.

Yet in a previous signed statement at war's end, Pinchas
Epstein never mentioned either episode, never mentioned an "Ivan
the Terrible" -- never mentioned'any "Ivan" from Treblinka days.

Other clouds have gathered over the credibility of Ryan's
witnesses., Those clouds date to 1978, when another
Ukrainian-American, Feodor Fedorenko, was brought into court, in
a denaturalization hearing in Ft. Lauderdale.

Unlike Demjaﬁjuk, Fedorenko admitted having been both at the
Trawnicki training camp and the Treblinka death camp. His
defense against denaturalization and deportation to the Soviet
Union was that he had been forcibly conscripted by the Nazis and
that he committed no atrocities. The Florida Judge believed
Fedorenko -- and found the evidencé against him -- the sworn
testimony of the half a dozen survivor witnesses -- "fraught with
conflict and uncertainty and...therefore inconclusive." These
same men and women are the critical prosecution witnesses in the
coming trial of John Demjanjuk in Jerusalem.

Again, Pinchas Epstein is one. 1In Ft. Lauderdale, Epstein
testified that he personally witnessed a cold-blooded murder by
Fedorenko at Treblinka, a murder never mentioned in his earlier

statement. Under cross examination, Epstein began contradicting



Page 4

himself agd, as trial judge Norman Roettger describes it, "began
to squirm and fidget in the witness stand."

A third witness against Demjanjuk is Josef Czarny. He, too,
test}fied in the Fedorenko case. [The séme tiny group of
"witnesses" has been traveling together and testifying for the
prosecution in case after case for twenty years.] Czarny swore
he had observed Fedorenko at every single one of the twice-a-day
assemblies of prisoners, that he had seen Fedorenko beat
prisoners virtually every day. Czarny's testimony was
immediately contradicted by Sonja Lewkowicz (also a witness
against Demjanjuk) who could not recall ever seeing Fedorenko at
any assembly, or ever seeing him beat anyone.

The Judge dismissed Czarny as a "theatrical" fiqure,
"clearly the least credible of the survivor witnesses." This
description, though, would seem to belong to the witness Turowski
who, asked to identify the camé guard Fedorenko, pointed to a
middle-aged spectator in the back of the courtroom.

Turowski was followed by three witnesses whose dramatic
identifications of Fedorenko at the defense table persuaded Judge
Roettger that "the witnesses were discussing the trial among
themselves, at least; and at worst someone was coaching them."

Again, these are the men and women whose testimony has
destroyed John Demjanjuk's life and upon whom his survival now
depends,

They have contradicted themselves under oath. They have
contradicted each another. They have been contradicted by

testimony of third parties. They are contradicted by the
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first-person accounts from Treblinka, produced in the immediate
aftermath of the camp's destruction in 1943.

Théy call to mind those eleven "survivor witnesses" who
testified under oath -- and testified falsely -- that they knew
Frank Walus as the Butcher of Kielce, when hard evidence
demonstrated that Walus was a farm worker in Germany at the time,
who was too young, too short, and of the wrong nationality
(Polish) to belong to the elite Gestapo. No moral or legal
sanction was ever imposed upon those eleven "witnesses," whose
falsehoods bankrupted and broke an innocent Ameriéan.

But, what about the "photo display," to which Mr. Ryan
refers -~ the Israeli display of photographs from which Rosenberg
first selected the 1951 picture of John Demjanjuk as the
unmistakeable face of Ivan the Terrible?

A copy of that original eight-picture display sits before
me. Demjanijuk's and Fedorenko;s photographs are twice the size
of the others; they are clear, while the others are'unfocused or
cloudy. The Florida court declared that the whole display was
"impermissibly suggestive" and "simply does not pass muster under
American law."

Lately, I have re-read many of the original sources on the

death camp including A Year in Treblinka by Jankel Wiernik, the

first man to bring the world word the Nazis were exterminating
Polish Jews at Treblinka; the post-war statements of Rosenberg

and Epstein; The Death Camp Treblinka, Alexander Donat's

documentary which contains the first-hand and contemporaneous

accounts of six Jewish survivors, including Wiernik.
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These accounts have one crucial point in common. Not one

even mentions an "Ivan the Terrible." Not one. Only two mention

a camp guard ca¥*led "Ivan" -- Rosenberg, who swore in 1947 that
"Ivan" had been killed in the uprising -- and Wiernik, who
escaped Treblinka without learning of Ivan's fate. Wiernik died
in 1972,

Did "Ivan the Terrible" even exist?

In my judgement, "Ivan the Terrible" is probably a composite
of Ivan, the gas chamber operator mentioned by Wiernik, the
"enormous brute," the "sadistic giant," of Jean-Francois
Cohen-Steiner's Treblinka (1966), the huge mesomorph that Polish
villagers remember ~- a monster of a man who wenched and drank in
their village near Treblinka, and who either died in the August
uprising or perished in the Balkans with other Nazi survivors of
the death camp. |

The other half of the composite is, I believe, a German, a
Nazi, a middle-aged veteran of Hitler's "euthanasia" program, a
man Alexander Donat describes as a "hot-tempered, brutal
individual and ruthless careerist," seen "running through the
camps brandishing his whip and his gun, shouting and cursing," a
criminal one SS historian described as a "conceited ogre." His
name was Christian Wirth, but he was known to inmates by a
nickname -- "Christian the Terrible." Wirth was killed by
partisans near Trieste on May 26, 1944.

So, let us review Mr. Ryan's airtight case,

Moscow had to be virtually dragooned into producing the only
piece of documentary evidence that exists against Demjanjuk, an

I.D. card, the authenticity of which has yet to be established.
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Confronteq‘by competent counsel in Ft. Lauderdale -~ as they were
not in Cleveland -- the Demjanijuk witnesses collapsed into a
cacaphony of cortradictions. The Polish Government is preventing
Demjanjuk's counsel from visiting villagers near Treblinka whose
testimony -- that the guard "Ivan" was a man twice Demjanjuk's
age in 1943 and half again his size -~ could exonerate the
accused. And the Israelis held Demjanjuk six months before
lodging charges; Some airtight case.

Over to you Mr. Ryan,

(The above piece represents the personal analysis and opinions of
Mr. Buchanan ~-- not the Reagan Administration or the Department

of Justice.)



AO 72
(Rev.8/82)

0 N O O bh W N

10

11

12
13
14
15
16
17
18
19
20
21

22

23

24
25

26

. &S p‘,ﬂwb\/

, Wi w

\ RECEIVED
MAY 1 2 1986/

UNITED STATES COURT OF APPEALS QFFIcE OF
FOR THE SECOND CIRCUIT SPECIAL INVESTIGATIONS

. August Term 1985
No. 895 : : '
(Argued March 17, 1986 Decided MAY g8 1986 )

Docket No. 85-4163

KARL LINNAS,
Petitioner,
—V.—

IMMIGRATION & NATURALIZATION SERVICE,

Respondent.

BEFORE:

PIERCE, MINER AND ALTIMARI, Circuit Judges

Karl Linnas petitions for review of an order of
deportation from the Board bf Immigration Appeals dated
October 16, 1985 which affirmed the decision of an
immigration judge to deport petitioner to the Soviet Union
pursuant to section 243(a) of the Immigration and
Nationality Act, 8 U.S.C. § 1253(a).

Denied.

Ivars Berzins, Esq., Babylon, New York, for Petitioner-

Rudolph W. Giuliani, United States Attorney for the Southern
District of New York, New York City,
Neal M. Sher, Director Office of Special
Investigations, Washington, D. C. (Michael D.
Patrick, Special Assistant United States Attorney,
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Michael Wolf, Deputy Director Office of Special
Investigations, Steven E. Obus, Assistant United
States Attorney, Philip L. Sunshine, Aron A. Goldberg,
Trial Attorneys Office of Special Investlgatlons,

of counsel) for Respondent.

Eli" M. Rosenblum, Esg. New York, New York for The World
Jewish Congress, Amicus Curiae.

Marc D. Stern, Esqg., Phil Baum, Esg., New York,-New .York
(Samuel Rabinove, Dennis Rapps, of Counsel), for the
American Jewish Congress, Amicus Curiae.

ALTIMARI, Circuit Judge:

.Petitioner, Karl Linnas, seeks review of an order of
the Board of Immigration Appeals ("BIA") determining that
petitioner must be deported to the Soviet Union. The BIA
ordered Linnas deported under section 241(a) of the
Immigration and Nationality Act ("INA"), 8 U.S.C. § 1251(a),
because of Linnas' active participation in the Nazi
perseéution of Estonian Jews during World War II. The
Soviet Union was designated as the country of deportation
pursuant to section 243(a) of the INA, 8 U.S.C. § 1253(a).

Linnas now seeks review of the determination of the
BIA on the ground that sections 241(a)(19), 243(h) and
244(e) of the INA, 8 U.S.C. §§ 1251(a)(19), 1253(h),
1254(e), constitute a bill of attainder in violation of
Article I, section 9 of the Constitution of the United .
States. Alternativély, Linnas argues that his deportation
to the Soviet Union would violate his rights to due process

and equal protection.
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BACKGROUND

Karl Linnas was born in Estonia in 1919 and entered
the United States in 1951 under the auspices of the
Displaced Persons Act ("DPA"), Pub. L. No. B80-774, 62 Stat.

—

1009 (1948), amended by Pub. L. No. 81-555, 64 Stat. 219
(1950). 1In order to gain admittance to the Uni;éd‘ééétes as
a displaced person, Linnas inﬁormed members of the Army
Counter Intelligence Corps that he had been a university
student during the years 1940 to 1943. 1In May 1951 Linnas
siéned an immigration form.stating that he had "never
advocated or assisted in the persecution of any person
because of race, religion or national origin.™ Upon
entering the United States some three months later, Linnas
swore to the truth of that statement. The New York State
Supreme Court (Suffolk Coun£y) admitted Linnas to

es v. Lin---. 5323 F.

£'d, 685 F.2d 427 (24

Cir.), cert. denied, 459 U.S. 883 (1982).

In 1979, the go&ernment began an action to revoke,
Linnas' certificate of naturalization on the grounds that it
had been "illegally procured” and "procured by concealment
of a material fact or by willful misrepresentation.” See 8
U.S.C. § 1451(a). Because American citizenship is such a
>recious possession, denaturalization is not a process which
nay be lightly accomplished. The government, therefore, had

the heavy burden of proving its case against Linnas by




clear, unequivocal and convincing evidence which did not

2 leave the issue in doubt. See Fedorenko v. United States,

3 149 u.s. 490, 505 (1981). |

4 Tﬁe evidence presented at Linnas' denﬁturalization

5 rial before District Judge Jacob Mishler was overwhelming

6 nd largely uncontrovertéd. The government prégented”'

7 yewitness testimony that Linnaé was chief of the Nazi

8 'oncentration camp in Tartu, Eétonia during the time period

S that Linnas later claimed to have been a university student.
10v Linnas' duties as a concentration‘camp chief. were such
n as to offend the decency pf any civilized society.
12 1  Eyewitnesses testified that Linnas supervised the
13 transportation of prisoners from his camp to a nearby
14 : antitank ditch. On such occasions innocent Jewish women and
5 children were tied by their hands and brought in their ~
16 underwear to the edge of the ditch where they were forced to
v kneel. The guards then opened fire. The ditch became a
18 mass grave.
13 There was also eyewitness testimony that Linnas on at
20 | least one occasion announced his victims' death sentence at
21 ( the side of the ditch and gave the order to fire. Linnas
22 was also said to have then personally approached the edge of
23 It/ the ditch, and fired into it. Another eyewitness recounted
24:] having seen Linnas help direct Jews out of a school and
25 onto a schoolbus. That witness recalled that Linnas helped
26 1. 4 small child with a doll onto the bus, and that the doll

2o
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was later placed in a storage area for the personal effects
of those who had been killed.

The government also introduced documents signed "Karl
Linnas, Chief of Concentration Camps," and ;bhief of Tartu
Concentration Camp." Documentary evidence was-also
introduced showing that Linnas later jecined the 38tﬁ
Estonian Police Battalion under the command of a senior
colonel of the SS and was wounded in battle on August 30,
1944.

From the evidence presented at trial, Judge Mishler
concluded that it was "beyond dispute that defendant, Karl
Linnas, 'assisted the enemy in persecuting civil populations
of countries' . . . . The inescapable conclusion is that
defendant unlawfully entered the country because of the

willful misrepresentations he made."™ United States v.

Linnas, 527 F. Supp at 439. That conclusion was affirmed by

this court on January 25, 1982. United States v. Linnas,

685 F.2d 427 (24 Cir.), cert. denied, 459 U.S. 883 (1982).

The horrific facts of Linnas' past exemplify what this court
has described as the clearest case of involvement in
persecution: one in which "an individual, often while
employed at a concentration camp, has personally arrested]

or fired upon detained civilians, or has ordered others to

do so." United States v. Sprogis, 763 F.2d 115, 122 (2d

Cir. 1985) (citing United States v. Linnas, 527 F.Supp. 426

(E.D.N.Y. 1981)).




! Following Linnas' denaturalization, the government

2 began deportation proceedings under section 242 of the INaA,

3 8 U.S.C. § 1252. Immigration Judge Howard I.. Cohen ruled on

4 May. 19, 1983 that Linnas was deportable. Linnas had

S designated "the free gnd independent Republic of Estonia" as

6 the country to which he wished to be deported.UJThé'“

7 independent Republic of Estonia was forcibly incorporated

8 into the Soviet Union followiné World War II. Linnas

9 apparently intended his designation to mean the office
10 building in New York currently housing the representatives
1 of the independent Republic of Estonia. Immigration Judge
12 Cohen, however, apparently took Linnas' designation to mean
13 that geographic territory hiétorically associated with the
14 Republic of Estonia and currently incorporated in the Soviet.
15 Union. 1In attempting to comply with S 243 of the INa,
15 Immigration Judge Cohen ordered that Linnas be deported from
17 the United States to Estonia, but that if Estonia was
18 unwilling to accept Linnas he was to be deported to the
19 Soviet Union. The Soviet Union, which had tried Linnas in
20 absentia and sentenced him to death for his war crimes, was
21 the only country which had expressed a willingness to accept
22 Linnas. Linnas' request for discretionary relief was denied
23 on the ground that such relief is not available to Nazi .
24 persecutors under sections 212(a)(33) and 241(a)(19) of the
25 INA.
26

|
(Rev 8/82)
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Linnas filed a timely appeal to the BIA. On July 31,

1984 the BIA affirmed the decision of the immigration judge

except as to the country of deportation. The BIA remanded

the case to the immigration‘judge with instructions to
consider the effect of the United States' nonrecognition of
the Soviet annexation of Estonia and to articulake ; -
statutory basis for the designation of a country of
deportation. T

On remand, Immigration Judge Cohen reviewed the three
step process delineated in § 243(a) of the INA for’
designation of a country of deportation. Step one, the
designation of a country by the deportee, was ruled
inapplicable because of Linnas' designation of an office
building in New York. Step two, the designation of a
country of which the deportee is a citizen, wés also held
inapplicable. Linnas claiméd to be a citizen of the
ﬁepublic of Estonia, but that country no longer exists as an
independent geographic territory. ©Under step three, the
immigration judge may desigﬁate deportation to any country
which falls within one of seven categories. Immigration

dge Cohen, therefore, considered deportaiion:

(1) to the country from which such alien last entered

the United States; ’

(2) to the country in which is located the foreign

port at which such alien embarked for the United

States or for foreign contiguous territory;

(3) to the country in which he was born;

(4) to the country in which the place of his birth is

situated at the time he is ordered deported;
(5) to any country in which he resided prior to
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entering the country from which he entered the United
States;

(6) to the country which had sovereignty over the
birthplace of the alien at the time of his birth; or
(7) if deportation to any of the foregoing places or
countries is impracticable, inadvisable, or
impossible, then to any country which is willing to
accept such alien into its territory.

8 U.S.C. § 1253(a). On April 9, 1985, after considering a
letter from the Legal Advisor of the Department of State to
the effect that Linnas' deportation to the Soviet Union

would not violate the nonrecognition policy, Immigration

.Judge Cohen held that Linnas should be deported to the

Soviet Union under either category (4) or (7). Linnas once
again appealed ta the BIA, which, in a decision dated
October 16, 1985, affirmed the immigration judge's decision
based on § 243(a)(7).

Petitioner mow seeks review of the BIA's decision on
two grounds. First, Linnas contends that sections
241(a)(19), 243(h) and 244(e) of the INA, commonly referred
to as the Holtzman amendment, constitute a bill of attainer.
Second, Linnas contends that deportation to the Soviet Union
would constitute a disguised extradition in violation of his
rights to equal protection and due process.

DISCUSSION

I. Bill of Attainder

Article I, section 9 of the United States Constitution
provides in uneguivocal terms that "[nlo Bill of Attainder

or ex post facto Law shall be passed." The wisdom of that




! constitutional command has been held in universally high
2 esteem throughout the history of American jurisprudence.
* The issue now before this court is whether the legislation
* in guestion constitutes a bill of attainder:
> A bill of atfainder is defined as "a legiélative act
® which inflicts punishment without a judicial tfial:;. United
’ States v. Lovett, 328 U.S. 303, 315 (1946) (quoting Cummings
° v. Missouri, 71 U.S. (4 Wall.{»277, 323 (1867)). Such bills
° are condemngd in the Constitution largely because they
10 represent a legislative encroachment on powers more properly
11 exercised by the judiciary. A bill of attainder, "assumes,
12 in the language of the textbooks, judicial magistracy; it
'3 pronounces upon the guilt of the party, without any of the
1 forms or safeguards of trial." Cummings v. Missouri, 71
" U.S. (4 wall.) at 323. Historically, bills of attaiﬁder
10 carried a death penalty while bills of pains and penalties
" carried lesser punishments. The bill of attainder clause of
18 the Constitution, however, has been consistently construed
"9 to apply to biils of pains and penalties as well as bills
20 carrying a death penalty. See, e.g., United States v.
21 Brown, 381 U.S. 437, 441 (1964); United States v. Lovett,
.22 328 U.S. at 315; Cummings v. Missouri, 71 U.S. (4 Wall.).at
23_ 323.
24 Bills of attainder have historically been passed in
25 times of rebellion such as the rebellion of the Earl of
26 -

Kildare in Great Britain, see 28 Hen. VIII., ch. 18, or the

—
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Civil War here in the United States. See generally Cummings

v. Missouri, 71 U.S. (4 Wall.) 277 (1867) (discussing bill

of attainder of persons who aided rebellion against United
States). The temptation to utilize bills of attainder is
especially strong when national security is thought to be

~

threatened. See generallv United States v. Lovett,.328 U.S.

303 (1946) (discussing attainder of government employees

~. thought "subversive" during wartime).

Linnas argues that the Holtzman amendment is a
legislative enactment directed at a small group of’
individuals, Nazi war criminals, for the purpose of
punishing those persons without judicial trial. Linnas
coﬁtends that such a statute constitutes a prohibited bill
of attainder. The Holtzman amendment, in essence, requires

he deportation of éersons shown to have participated in

azi persecution during World War II, and eliminates the

Jnttorney General's power to grant such persons discretionary

relief. The deportation of Nazi persecutors is required
even though the deportee's life or freedom might be
threatened as a result.l

Applying the elements of a bill of attainder to the
Holtzman amendment, it is readily apparent that the
challenged provisions are a legislative act. 1In determining
whether that act constitutes punishment the court must
consider: "(1) whether the challenged statute falls within

the historical meaning of legislative punishment; (2)

1o
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whether the statute, 'viewed in terms of the type and
severity of burdens imposed reasonably can be said to
further. nonpunitive legislative purposes'; and (3) whether

the legislative record 'evinces a congressional intent to

punish.'" Selective Service System v. Minnesota Public

Interest Research Group, U.S. , 104 S. Ct. 3348,

3355 (1984) (guoting Nixon v. Administrator of General

Services, 433 U.S. 425, 473 (1977)).

Linnas contends that the Holtzman amendment is within
the historical meaning of legislative punishment because
deportation is the equivalent of banishment. Banishment is
a punishment often associated with bills of attainder.

Nixon v. Administrator of General Services, 433 U.S. at 474;

United States v. Brown, 381 U.S. at 441; Kennedy v.

‘Mendoza-Martinez, 372 U.S. 141, 168 n. 23 (1962). Exclusion

of a citizen of the United States has at times been held to

constitute punishment eguivalent to banishment. See Kennedy

v. Mendoza-Martinez, 372 U.S. at 166-70 (forfeiture of

citizenship and deportation as alien of native-born

Americans); In re Yung Sing Hee, 36 F, 373 (9th Cir. 1888)

(exclusion of American citizen of Chinese ancestry under
Chinese Labor Exclusion Act). Deportation of noncitizens
from the United States, however, has generally been held not

to constitute punishment. See Immigration and

Naturalization Service v. Lopez-Mendoza, U.S. , 104

S. Ct. 3479, 3484 (1984); Mahler v. Eby, 264 U.S. 32, 39

1]
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(1923); Bugajewitz v. Adams, 228 U.S. 585, 591 (1913): Fong

Yue Ting v. United States, 149 U.S. 698, 730 (1893). Linnas

is not a citizen of the United States. This case presents
little reason for breaking with the traditional rule that

deportation, although often severely burdensome, is not

~

>unishment. The exclusicon of Linnas from ever entéring the
country would certainly not fit any historical meaning of
sunishment. To say that his déportation becomes punishment
oy virtue of his current presence in the United States, a
oresence fraudulently attained in 1951, would grant Linnas
additional protection under the law as a result of his
having sworn to untrue statements.

In order to determine whether the Holtzman amendment
can be said to further a nonpunitive purpose the court must
consider the type énd severity of the burdens imposed. It
is beyond cavil that deportation generally, and in this case
particularly, imposes a severe burden on the deportee.
Severity, however, does not in itself make a burden a

punishment. Mahler v, Eby, 264 U.S. at 39. Deportation

"furthers the nonpunitive legislative purpose of protecting
the citizenry from persons harmful to the public good. 1In
the case of Nazi persecutors, it borders on sophistry to
deny the legitimate legislative purposes of excluding known
mass murderers from the United States. It was certainly
reasonable for the citizens of the Uni£ed States, through

their elected representatives, to conclude that they did not
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wish to share their communities with persons who ordered the
wholesale extermination of innocent men, women and children.
It is also reasonable for the United States, apart from any
punitive intent, to wish nat to be known in ‘the family of
civilized nations as a haven for the refuse of the Nazi
abomination. -

There is little indication in the legislative record
of any Congressional intent to-use the Holtzman amendment to
punish. Although one Representative did comment that the
Holtzman amendment would provide a device for bringing the
culpable "to justice,"™ 124 Cong. Rec. H31648 (daily ed.
September 26, 1978) (statment of Rep. Gilman), the
legislative record as a whole evinces only an intent to
exclude from the United States those persons who committed
crimes against humanity in the name of Nazism. H.R. Rep? No.
1452, 95th Cong., 2nd Sess., reprinted in 1978 U.S. Code
Cong. & Ad. News 4700. Congress' goals in passing the
Holtzman amendment appear to have been the need to "put our
Government squafely on record ;s denying sanctuary in the
United States to Nazi War criminals,” and to "reaffirm our
commitment to human rights.” 124 Cong. Rec. H31647 (daily
ed. September 26, 1978) (statements of Rep. Holtzman).

The Ninth Circuit Court of Appeals faced the issue now

before this court in Artukovic v. Immigration and

Naturalization Service and concluded that the Holtzman

amendment is not a bill of attainder because deportation is
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not punishment. 693 F.2d 894, 897 (1982). We now reach the
same conclusion. Because the Holtzman amendment is not

punishment and, therefore, not a bill of attainder, we need
not consider whether Linnas was deported wiﬁhout a judicial:

trial. We note, however, that Linnas did in fact receive
extensive judicial review.

II. Equal Protection and Due Process

Linnas claims that his deportation to the Soviet Union
is in fact a disguised extradition. Linnas was convicted in
absentia in the Soviet Union and sentenced to death for his
war crimes. Linnas contends that the Soviet trial was a
sham and that deporting him to the Soviet Union is in fact
extradition in the absence of an extradition treaty. Linnas
argues that to deport him under these circumstances will
deprive him of his life without due process.

The irony of Karl Linnas objecting to execution
without due process is not lost on this court. The right to
due process is, of course, essential to the American system
of ordered liberty, and must be extended to all persons in
the United States. The fact that Linnas enjoys the right to
due process has enabled him to remain in the United States
until 1986 even though the government began the
denaturalization process in 1979. The considerable length
of time that Linnas has been able to remain in the United

States after the discovery of his heinous past is a small
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price to pay for a system of law which separates our
government from the government that Linnaé served as Chief
of the Tartu concentration camp. We now, therefore, examine
the merits of the petitioner's due prbcess-claim.

Linnas' argument centers on the propositipn that a
noncitizen has a right not to be extradited in the\ébsence
of an extradition treaty. We need not address this novel
question, however, because no -extradition has taken place in
this case. Extradition may be applied to either a citizen
or noncitizen, whereas deportation applies only to
noncitizens such as Linnas. See 8 U.S.C. § 1251 et segq.
Extradition is initiated by a foreign state. While the
Soviet Union may have an interest in the trial of Nazi war
criminals, the impetus for the denaturalization and removal
of Linnas appears to have come from the government of tﬁe
United States. The legislative history of the Holtzman
amendment indicates that the Congress intended to rid this
nation of Nazi war criminals, not to court favor with
nations having no extradition treaties with the United
States. See 124 Cong. Rec. H31647-50 (daily ed. September
26, 1978). Ruling this procedure to be an extradition would
greatly reduce the ability of this nation to deport those
who have committed crimes of moral turpitude in their own
countries.

In addition, Linnas was given the same opportunity

given to any deportee to designate a country to which he
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wished to be sent. Linnas designated an office building in
New York, thus wasting the opportunity to choose a proper
place of deportétion. The fact that such an opportunity was
offered} however, strongly undercuts his contention that his
deportation was a disquised attempt to extradite him to the
Soviet Union. The record also indicates that the government
made at least some attempt to find a country other than the

Soviet Union which would accept Linnas. There is no support

+in the record for Linnas' claim that the government's

efforts in this regard were a mere facadé. Linnas' own
féilure to designate a country of deportation lends credence
to the immigration judge's finding that no country other
than the Soviet Union would accept him. Accordingly, there
was no abuse of discretion in designating the Soviet Union
as the country of deportation under 8 U.S.C. § 1253(a)(7).
That designation did not transform the deportation of Linnas
into an extradition.

Congress has broad authority over the status of
aliens, and there is no substantive due process right not to

be deported. See, e.g., Galvan v. Press, 347 U.S. 522,

530-32 (1954); Barisiades v. Shaughnessy, 342 U.S. 580,

590-91 (1952); Basset v. United States Immigration and

Naturalization, 581 F.24 1385, 1386-87 (10th Cir. 1978);

Linnas' procedural due process rights have been meticulously
observed throughout the denaturalization and deportation

proceedings. As to Linnas' claim that he will be denied due
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Finally, we turn to Linnas' equal protection argument.
The essence of that‘argument appears to be that Congress
should not be permitted to treat Nazi war.criminals
differently from anyone-else. -

Nazi war criminals are not a class of persons entitled
to enhanced scrutiny under the équal protectioﬁnclaﬁéé. The
legislative system of excluding and deporting such persons
will, therefore, "not be set aéide as the denial of equal
protection of the laws if any state of facts reasonably may

be conceived to justify it." Metropolitan Casualty

Insurance Company v. Brownell, 294 U.S. 580, 584 (1935);

Green v. Board of Elections of City of New York, 380 F.2d4

445, 451 (24 Cir. 1967) (Friendly, J.), cert. denied, 389

U.S. 1048 (1968). The rationality standard is not a
difficult standard to meet. 1In this instance, we are
convinced that a rationai relationship exists between the
deportation of Nazi war criminals and a legitimate
legislative purpose. Petitioner's equal protection argument
is, therefore, without merit.

CONCLUSION

The petition for review is denied.

18
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FOOTNOTES

lThe challenged legislative enactment, in full, amends various
provisions of the INA to provide:

Deportable aliens - general classes

(a)Any alien in the United States (includiné‘an alien
crewman) shall, upon the order of the
Attorney General, be deported who --.

~

* % *x

(19) during the period beginning on March 23,
1933, and ending on May 8, 1945, under the direction
+ of, or in association with - ‘
(A) the Nazi govermment of Germany,
(B) any governmment in any area occupied by the
military forces of the Nazi govermment of Germany,
(C) any government established with the assistance
or cooperation of the Nazi govermment of Germany, or
(D) any government which was an ally of the Nazi
government of Germany,
ordered, incited, assisted, or otherwise participated in the
persecution of any person because of race, religion, national
origin, or political opinion.

8 U.S.C. § 1251(a)(19).

Withholding of deportation or return

(1) The Attorney General shall not deport or return any
alien (other than an alien described in section
1251(a)(19) of this title) to a country if the
Attorney General determines that such alien's life

or freedom would be threatened in such country on
account of race, religion, nationality, membership

in a particular social group, or political opinion.

(2) Paragraph (1) shall not apply to any alien if

the Attorney General determines that -

(A) the alien ordered, incited, assisted, or otherwise
participated in the persecution of any person on
account of race, religion, nationality, membership

in a particular social group, or political opinion;
(B) the alien, having been convicted by a final
judgment of a particularly serious crime, constitutes
a danger to the community of the United States;
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(C) there are serious reasons for considering that the
alien has committed a serious nonpolitical crime
outside the United States prior to the arrival

of the alien in the United States; or

(D) there are reasonable grounds for regarding the
alien as a danger to the security of the United
States. '

8 U.s.C. § 1253(h).

Voluntary departure <
The Attorney General may, in his discretion,
permit any alien under deportation proceedings,
other than an alien within the provisions of ‘
paragraph (4), (5), (6), (7), (1l1), (12), (14), -
(15), (16), (17), (18), or (19) of section 1251(a)
of this title (and also any alien within the purview
of such paragraphs if he is also within the provisions
of paragraph (2) of subsection (a) of this section), to
depart voluntarily from the United States at his own
expense in lieu of deportation if such alien shall
establish to the satisfaction of the Attorney General
that he is, and has been, a person of good moral
character for at least five years immediately preceding
his application for voluntary departure under this
subsection.

8 U.S.C. § 1254(e).
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1. Aliens ==71(18)

In a proceeding to revoke citizenship
the government has the burden of proving
its case by clear, unequivocal and convinc-
ing evidence which does not leave the issue
in doubt. Immigration and Nationality
Act, § 340(a) as amended 8 U.S.C.A.
§ 1451(a).

2. Aliens &=71(18)
Federal Civil Procedure ¢=2015

Where defendant failed to fully answer
government’s interrogatories despite com-
pulsion order the subject facts were deemed
admissible and established a prima facie
case in action to revoke defendant’s certifi-
cate of naturalization, but because of the
peculiar nature of denaturalization proceed-
ings and in view of severe and unsettling
consequences which might ensue from loss
of citizenship, defendant was given the op-
portunity at trial to rebut the facts other-
wise deemed established. Fed.Rules Civ.
Proc. Rule 37(b)(2XA), 28 U.S.C.A.; Immi-
gration and Nationality Act, § 340(a) as
amended 8 U.S.C.A. § 1451(a).

3. Aliens e=71(16)

It is within discretion of the trial judge
to draw an adverse inference against a de-
fendant in a denaturalization proceeding
because of his unexplained failure to testify
on matters peculiarly within his knowledge.
Immigration and Nationality Act, § 340(a)
as amended 8 U.S.C.A. § 1451(a).

4. Federal Civil Procedure &=1312

There was no per se rule requiring that
videotaped depositions taken in the Soviet
Union be excluded in proceeding to revoke
citizenship. Immigration and Nationality
Act, § 840(a) as amended 8 U.S.CA.
§ 1451(a).

5. Federal Civil Procedure ¢&=1312
Having foresaken his right of cross-ex-
amination at videotaped deposition taken in
Soviet Union defendant could not subse-
quently claim foul play in regard to admis-
sion of such depositions in proceedings to
revoke his citizenship, especially as defend-
ant was unable to come forward with any
proof that any of the Government’s evi-

. war.

dence offered at trial, either testimonial or
documentary, was incredible or unauthentic
in any respect. Immigration and Nationali-
ty Act, § 340(a) as amended 8 U.S.C.A.
§ 1451(a).

6. Federal Civil Procedure ¢=1312

Where in Soviet videotaped depositions
the Soviet prosecutor referred to instant
matter as an action against a “former war
criminal,” the district court, in evaluating
weight of testimony given by the depo-
nents, considered such evidence only as sup-
portive and corroborative of the Govern-
ment’s primary evidence of defendant’s in-
volvement at concentration camp in deter-
mining whether to revoke his citizenship.
Immigration and Nationality Act, § 340(a)
as amended 8 U.S.C.A. § 1451(a).

7. Aliens &=60.2

Strict compliance with all conditions
for naturalization is required. Immigration
and Nationality Act, §§ 101(f)(6), 316(a}1)
as amended 8 U.S.C.A. §§ 1101(f)X6),
1427(a)(1); Displaced Persons Act of 1948,
§ 2 et seq. as amended 50 U.S.C.A.App.
§ 1951 et seq.; Fed.Rules Civ.Proc. Rule
37(a), 28 U.S.C.A.

8. Aliens &=T71(7)

Defendant, who was found to have
served as concentration camp guard in Ger-
man occupied territory during World War
IT and to have served in German army, was
ordered denaturalized not only as being in-
eligible for entry into United States under
Displaced Persons Act because he assisted |
in persecuting civil populations but on
ground that he illegally procured his citi-
zenship or procured it by concealment of
material fact or by willful misrepresenta-
tion concerning his activities during the
Immigration and Nationality Act,
§§ 101(f)6), 316, 316(a)1, 3), 340(a) as
amended 8 U.S.C.A. §§ 1101(f)(6), 1427,
1427(a)(1, 8), 1451(a); Act Dec. 16, 1946,
Annex I, Pt. II, 62 Stat. 3037; Displaced
Persons Act of 1948, §§ 10, 13 as amend-
ed 50 U.S.C.A. App. §§ 1959, 1962.

9. Aliens &=71(3)
Citizenship is “illegally procured” with-
in meaning of statute providing for loss of
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since he in fact was not a person of good
moral character. Finally, Count V states
that, as a statutory matter, defendant was
not a person of good moral character since
he had given “false testimony for the pur-
pose of obtaining ... benefits” under the
Immigration and Nationality Act. Section
101(f}(6) of the Immigration and Nationali-
ty Act, 8 US.C. § 1101(f}6).
I. Pre-Trial Proceedings

[2] On September 24, 1980, the court
granted the Government’s motion pursuant
to Rule 37(a), Fed.R.Civ.P,, to compel de-
fendant to answer certain enumerated in-
terrogatories. Defendant expressly defied
the court’s order by failing to fully answer
the Government’s interrogatories. The
Government'’s subsequent motion for sanc-
tions, wherein it requested that all relevant
facts pertaining to the Government’s unan-
swered interrogatories be deemed estab-
lished, was granted. However, because of
the peculiar nature of denaturalization pro-
ceedings, and in view of the “severe and
unsettling consequences” which might en-
sue from the loss of citizenship, Fedorenko
v. United States, 101 S.Ct. at 747, the court
left defendant with the opportunity to re-
but the facts which we would otherwise
“deem[] established beyond a reasonable
doubt. ...” (Memorandum of Decision and
Order dated October 14, 1980-—findings of
fact found at Appendix A). Following our
imposition of sanctions pursuant to Rule
37(bX2)A) for the failure to answer inter-
rogatories, defendant failed to answer cer-
tain questions at his deposition continuing
his earlier claim rejected by the court of a
Fifth Amendment privilege against self-in-
crimination. The court again ordered de-

2. As we stated at the December 15, 1980 pre-
trial conference, a trial on the merits would
ensue in spite of the findings of fact made
pursuant to Rule 37, Fed.R.Civ.P. The only
advantage to the Government arising from the
sanctions imposed on defendant for his failure
to comply with discovery was that the Govern-
ment had sustained its prima facie case.
(Transcript filed with the court on January 26,
1981 at 10.)

3. Defendant’s counsel made numerous objec-
tions during the course of the trial that he was
not given an adequate opportunity to prepare a
defense. The objections were frivolous. The

o T

fendant to provide the Government with
discovery, this time through his deposition
testimony, and defendant once again refus-
ed. Consequently, the Government’s pro-
posed findings of fact sought to be proved
through defendant’s deposition testimony
which he failed to provide was deemed to be
established beyond a reasonable doubt, sub-
ject to rebuttal by defendant at trial. (See
Memorandum of Decision and Order dated
January 12, 1981—findings of fact found at
Appendix B).

Though the Government had established
the facts necessary to prove its prima facie
case prior to trial, thereby relieving the
Government of the need to offer evidence
concerning many crucial facts pending the
defense’s offer of contradictory evidence at
trial, the Government’s pre-trial memoran-
dum provided defendant with notice that it
would present evidence on its direct case
that would support its claims independent
of the court’s pre-trial fact findings made
pursuant to Rule 37(b)(2{A), Fed.R.Civ.P.
(Government’s  Pre-Trial Memorandum
mailed .to defendant June 12, 1981).2 Be-
cause the Government’s offer of proof at
trial overwhelmingly supported the allega-
tions stated in its complaint, our decision
today is based upon findings of fact estab-
lished solely through the evidence adduced
at trial?

The case was tried before the court with-
out a jury.

II. The Trial

The defendant, Karl Linnas, was born on )
August 6, 1919 in Tartu, Estonia. He mar-
ried his wife Linda on July 7, 1944 in Haap-

Government had expeditiously supplied the de-
fense with extensive discovery. Moreover, on
at least one occasion during the trial, the court
offered the defense an opportunity to offer
proof concerning an issue raised at trial at any
time before the rendering of this decision.
(Record 319-320). We note that the defense
has failed to submit any further evidence since
the completion of the in-court proceedings on
June 19, 1981 which might suggest a different
view of the facts than that which we have

;/ deduced from the evidence presented at the
trial.

















































Jack Anderson . T
And Dale Van Atta

The Mystery
Of
‘Ivan the

Terrible’ -

War criminal? Death-camp torturer? Or vic-
tim of mistaken identity? Either way, the story
of John Demjanjuk is a horror story unique to
the 20th century.

Either Demjanjuk is a man who, in Fis
youth, perpetrated the most sadistic horrfirs
on thousands of hapless Jews exterminatedeat
the Nazi death camp in Treblinka, Poland—gr
he is himself living through the horror of an
innocent man wrongly accused as a ‘mass
murderer, .

The solution of the mystery now depends on
an Israeli court, where the Ukrainian-born
Demjanjuk, a retired autoworker from Cleve-
" land is to be tried on charges of genocide. -

Demjanjuk’s claim of mistaken identity has
won the enthusiastic support of many anticom-
munist conservatives, who claim that the evi-
dence against him is a Soviet forgery. His
most highly placed defender is Patrick Bu-
chanan, White House communications direc-
tor. He wrote a blistering denunciation of the
Justice Department’s Office of Special Investi-
gations, which tracked down Demjanjuk and
had him denaturalized and extradited to Israel
after years of legal battles, X

Reporter Michael Satchell visited Demjan-
juk and his wife, Vera, in Cleveland before his
extradition, When asked point-blank whethér
he had murdered thousands of prisoners iii a
Nazi death camp, the quiet, churchgoing, re-
tired Ford Motor Co, diesel mechanic denfed
it emphatically. v

Demijanjuk was stripped of his Amerigan
citizenship in 1981 after the chief judge of the
U.5. District Court in Cleveland ruled that he
was the infamous Treblinka guard known as
“Ivan Grozny” or Ivan the Terrible.

Treehlinka was not a concentrarion camp like
Dachau or Auschwitz, where people were
imprisoned for punishment or used for forced
tabor and medical experiments. It was a death
camp designed solely to exterminate Jews as
expeditiously as possible. Treblinka’s victims,
between 900,000 and 1.2 million people, were
unloaded from trains, stripped of their clothes
and possessions and herded immediately into
the gas chamber. They were dead within
hours of arrival, T
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Of the million or thereabouts who were sent
to the camp, fewer than 50 people survivéd.
These were known as “work Jews,” who
removed bodies from the gas chamber and
disposed of them in return for a few days or
weeks of life, Several of these survivors have
written or testified about Ivan the Terrible.~

Wrote one: “Out came Ivan holding a heavy
gas pipe . . . [he] would begin admitting the
victims, beating them savagely as they moved
info the chamber. The screams of the women,
the weeping of the children, cries of despair
and misery, the pleas for mercy, for Gog's
vengeance, ring in my ears to this day.” .

He was most remembered, however, for l'!is
acts of indiscriminate cruelty.

“lvan was tall and though his eyes seemed
kind and gentle, he was a sadist,” reads ohe
account. “He enjoyed torturing his victims,
He would often pounce upon us while we were
working: e would nail our ears to the walls or
make us lie down on the floor and whip us
brutally, While he did this, his face showed
sadistic satisfaction, and he laughed and joked.
He finished off his victims according to his
mood of the moment.”

Demjanjuk swore he was never at Treblin-
ka, never a death-camp guard, that he was a
prisoner of the Germans, But two pieces of
evidence and testimony of survivors convinced
the federal judge that Demjanjuk was lying.

The first is a photographic identification
card issued in 1942 by the German 5.5, at a
training facility called Trawniki, where Ukyai-
nian collaborators were prepared for duty at
Treblinka or Sobibor, another death camg, It
shows a young man with close-cropped hajr.
Part of the description: born April 3, 1920',:in
the Ukraine, son of Nicolai, scar on baek.
Name: Ivan Demjanjuk.

The second piece of evidence is John
Demjanjuk’s 1952 visa when he entered the
Umited States as a refugee. The photograph
bears a remarkable resemblance to the
Trawniki picture, Name: Ivan Demjanjuk,
Born April 3, 1920, son of Nicolai, scar on
back,

Five Treblinka survivors were shown a
photo display of several men, and each picked
out the Trawniki identity card picture and
Demjanjuk’s U.S. visa photograph as Ivan the
Terrible, Demjanjuk claims the Trawniki:ID
card, obtained from Soviet archives, is a KGB
forgery, designed to lend weight to the So¥iet
argument that many Ukrainians were willing
Nazi collaborators. There will also be defefise
testimony that the real Ivan the Terrible was
killed during a prisoner uprising at Treblinka
in 1943. ’

In the end, the case hangs on the mute
evidence of that one small photograph. Now it
is up to the Israeli court whether John

Demjanjuk lives or dies.
©)987, United Feature Syndicate, Inc.











