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Calendar No. 286 
99TH CONGRESS 

1ST SESSION s ;.4o 
[Report No. 99-135] 

To provide procedures for calling Federal constitutional conventions under article 
V for the purpose of proposing amendments to the United States Constitution. 

IN THE SENATE OF THE UNITED STATES 

JANUARY 3, 1985 

Mr. HATCH (for himself, Mr. DECONCINI, and Mr. THURMOND) introduced the 
following bill; which was read twice and referred to the Committee on the 
Judiciary 

SEPTEMBER 10 (legislative day, SEPTEMBER 9), 1985 

Reported by Mr. THURMOND, with amendments 

[Omit the part struck through and insert the part printed in italic] 

A BILL 
To provide procedures for calling Federal constitutional conven

tions under article V for the purpose of proposing amend

ments to the United States Constitution. 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Constitutional Convention 

4 Implementation Act of 1985". 



2 3 

1 APPLICATIONS FOR CONSTITUTIONAL CONVENTION 1 (b) Questions concerning compliance with the rules gov-

2 SEC. 2. (a) The legislature of a State, in making appli- 2 erning the adoption or withdrawal of a State resolution cog-

3 cation to the Congress for a constitutional convention under 3 nizable under this Act are determinable by the State legisla-

4 article V of the Constitution of the United State_s, for the I 4 ture, except that questions concerning the fact of final ap-

5 purpose of proposing one or more specific amendments, shall I 5 proval of such resolution by no less than a majority vote of 

6 adopt a resolution pursuant to this Act stating, in substance, I 6 each House of such legislature shall be determinable by the 

7 that the legislature requests the calling of a convention for 7 Congress of the United States. 

8 the purpose of proposing one or more specific amendments to 8 TRANSMITTAL OF APPLICATIONS 

9 the Constitution of the United States and stating the subject 9 SEC. 4. (a) Within thirty days after the effective date of 

10 matter of the amendment or amendments to be proposed. 10 the resolution adopted by the legislature of a State calling for 

11 (b) The procedures provided by this Act are required to 11 a constitutional convention, the secretary of state of the 

12 be used whenever application is made to the Congress, under 12 State, or, if there be no such officer, the person who is 

13 article V of the Constitution of the United States, for the 13 charged by the State law with such function, shall transmit 

14 calling of any convention for the purposes of proposing one or 14 to the Congress of the United States two copies of the appli-

15 more specific amendments to the Constitution of the United 15 cation, one addressed to the President of the Senate and one 

16 States, each applying State stating in the terms of its appli- 16 to the Speaker of the House of Representatives. 

17 cation the subject matter of the amendment or amendments 17 (b) Each copy of the application so made by any State 

18 to be proposed. This Act is not intended to apply to applica- 18 shall contain-

19 tions requesting a convention for any other purpose under 

I 
19 (1) the title of the resolution, the exact text of the 

20 article V of the Constitution. 20 resolution signed by the presiding officer of each house 

21 APPLICATION PROCEDURE 21 of the State legislature, the date on which the legisla-

22 SEC. 3. (a) The rules of procedure governing the adop- 22 ture adopted the resolution, and a certificate of the sec-

23 tion or withdrawal of a resolution pursuant to section 2 and 23 retary of state of the State, or such other person as is 

24 section 5 of this Act are determinable by the State legisla- 24 charged by the State law with such function, certifying 

25 ture, except that the assent of the Governor as to any appli- 25 that the application accurately sets forth the text of the 

26 cation or withdrawal shall be unnecessary. 26 resolution; and 

S 40 RS S 40 RS 
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2 

3 

4 

4 

(2) to the extent practicable, and if desired, a list 

of all State applications in effect on the date of adop

tion whose subject matter are substantially the same as 

the subject matter set forth in the application. 

5 (c) Within ten days after receipt of a copy of any such 

6 application, the President of the Senate and Speaker of the 

7 House of Representatives shall report to the House of which 

8 he is presiding officer, identifying the State making applica-

9 tion, the subject matter of the application, and the number of 

10 States then having made application on such subject. The 

11 President of the Senate and Speaker of the House of Repre-

12 sentatives shall jointly cause copies of such application to be 

13 sent to the presiding officer of each house of the legislature of 

14 every other State and to each Member of the Senate and 

15 House of Representatives of the Congress of the United 

16 States. 

17 EFFECTIVE PERIOD OF APPLICATION 

18 SEC. 5. (a) An application submitted to the Congress by 

19 a State, unless sooner withdrawn by the State legislature, 

20 shall remain effective for the lesser of the period specified in 

21 such application by the State legislature or for a period of 

22 seven calendar years after the date it is received by the Con-

23 gress, except that whenever within a period of seven calen-

24 dar years two-thirds or more of the several States have each 

25 submitted an application calling for a constitutional conven-

26 tion on the same subject matter all such applications shall 

S 40 RS 
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1 remain in effect until the Congress has taken action on a 

2 concurrent resolution, pursuant to section 6 of this Act, call-

3 ing for a constitutional convention: Provided however, That 

4 those applications which have not been before the Congress 

5 for more than twelve years on the effective date of this Act 

6 shall be effective for a period of not less than two years. 

7 (b) A State may withdraw its application calling for a 

8 constitutional convention by adopting and transmitting to the 

9 Congress a resolution of withdrawal in conformity with the 

10 procedures specified in sections 3 and 4 of this Act, except 

11 that no such withdrawal shall be effective as to any valid 

12 application made for a constitutional convention upon any 

13 subject after the date on which two-thirds or more of the 

14 State legislatures have valid applications pending before the 

15 Congress seeking amendments on the same subject matter. 

16 CALLING OF A CONSTITUTIONAL CONVENTION 

1 7 SEC. 6. (a) It shall be the duty of the Secretary of the 

18 Senate and the Clerk of the House of Representatives to 

19 maintain a record of all applications received by the Presi-

20 dent of the Senate and Speaker of the House of Representa-

21 tives from States for the calling of a comtitutiona,l convention 

22 upon each subject matter. Whenever applications made by 

23 two-thirds or more of the States with respect to the same 

24 subject matter have been received, the Secretary and the 

25 Clerk shall so report within five days, in writing to the officer 

26 to whom those applications were transmitted, and such offi-

s 40 RS 
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1 sentatives the name of each delegate elected or appointed by 

2 the Council pursuant to this section. 

3 W (d) Delegates shall in all cases, except treason, 

4 felony, and breach of the peace, be privileged from arrest 

5 during their attendance at a session of the convention, and in 

6 going to and returning from the same; and for any speech or 

7 debate in the convention they shall not be questioned in any 

8 other place. 

9 CONVENING THE CONVENTION 

10 SEC. 8. (a) The President pro tempore of the United 

11 States Senate and the Speaker of the United States House of 

12 Representatives shall jointly convene the constitutional con-

13 vention. They shall administer the oath of office of the dele-

14 gates to the convention and shall preside until the delegates 

15 elect a presiding officer who shall preside thereafter. Before 

16 taking his seat each delegate shall subscribe to an oath by 

17 which he shall be committed during the conduct of the con-

18 vention to comply with the Constitution of the United States. 

19 Further proceedings of the convention shall be conducted in 

20 accordance with such rules, not inconsistent with this Act, as 

21 the convention may adopt by vote of three-fifths of the 

22 number of delegates who have subscribed to the oath of 

23 office. 

24 (b) There is hereby authorized to be appropriated such 

25 sums as may be necessary for the payment of the expenses of 

26 the convention, including payment to each delegate of an 

S 40 RS 
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1 amount of pay equal to that for Members of Congress pro-

2 rated for the term of the convention, as well as necessary 

3 travel expenses for such delegates. In the event that such 

4 sums are not appropriated in a timely manner, or are appro-

5 priated subject to additional conditions, the convention shall 

6 be authorized to apportion its costs among the States. 

7 

8 

9 

10 

11 

12 

13 

14 

(c) The Administrator of General Services shall provide 

such facilities, and the Congress and each executive depart-

ment, agency, or authority of the United States shall provide 

such information and assistance as the convention may re-

quire, upon written request made by the elected presiding 

officer of the convention. 

PROCEDURES OF THE CONVENTION 

SEC. 9. (a) In voting on any question before the conven-

15 tion, including the proposal of amendments, each delegate 

16 shall have one vote. 

17 (b) The convention shall keep a daily verbatim record of 

18 its proceedings and publish the same. The vote of the dele-

19 gates on any question shall be entered on the record. 

20 (c) The convention shall terminate its proceedings 

21 within six months after convening unless the period is ex-

22 tended by concurrent resolution of the Congress of the United 

23 States upon request from the convention. 

24 (d) Within thirty days after the termination of the pro-

25 ceedings of the convention, the presiding officer shall trans-

S 40 RS 
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1 mit to the Archivist of the United States all records of official 

2 proceedings of the convention. 

3 

4 

PROPOSAL OF AMENDMENTS 

SEC. 10. No convention called under this Act may pro-

5 pose any amendment or amendments of a subject matter dif-

6 ferent from that stated in the concurrent resolution calling 

7 the convention. 

8 APPROVAL BY THE CONGRESS AND TRANSMITTAL TO THE 

9 

10 

STATES FOR RATIFICATION 

SEC. 11. (a) The presiding officer of the convention 

11 shall, within thirty days after the termination of its proceed-

12 ings, submit to the Congress the exact text of any amend-

13 mentor amendments agreed upon by the convention. 

14 (b) Whenever a constitutional convention called under 

15 this Act has transmitted to the Congress a proposed amend-

16 ment to the Constitution, the Congress shall in as expeditious 

17 a manner as possible, but in any case within six months 

18 thereafter, adopt a concurrent resolution-

19 

20 

21 

22 

23 

24 

25 

(i) directing the Administrator of General Services 

to transmit forthwith to each of the several States a 

duly certified copy thereof, and a copy of any concur

rent resolution agreed to by both Houses of Congress 

which prescribes the mode in which such amendment 

shall be ratified and the time within which such 

amendment shall be ratified in the event that the 

26 amendment itself contains no such provis10n. In no 

S 40 RS 
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5 

6 

7 

8 

9 

10 

11 

case shall such a resolution prescribe a period for rati-

fication of less than four years; or 

(ii) stating that the Congress does not direct the 

submission of such proposed amendment to the States 

because such proposed amendment relates to or m

cludes subject matter which differs from or was not in

cluded in the subject matter named or described in the 

concurrent resolution of the Congress by which the 

convention was called. 

(c) In the event that the Congress has not passed a con-

11 current resolution under subsection (b)(i) within the time pre-

12 scribed therein, during the thirty days following any State 

13 may commence an action under section 15 of this Act seek-

14 ing a declaration that the proposed amendment is consistent 

15 with the concurrent resolution by the Congress by which the 

16 convention was called and directing its submission to the 

1 7 States for ratification. 

18 (d) Notwithstanding the issuance of such order, the 

19 mandate of the Court shall not issue prior to the expiration of 

20 the first period of thirty days following the date on which 

21 such order is issued. Congress may during such thirty-day 

22 period, adopt a concurrent resolution prescribing the mode in 

23 which such amendment shall be ratified, and the time within 

24 which the amendment shall be ratified in the event that the 

25 amendment itself contains no such provision. In no case shall 

S 40 RS 
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1 such a resolution prescribe a period for ratification of less 

2 than four years. 

3 (e) In the event that the Congress has not adopted a 

4 concurrent resolution under subsection (d) within the time 

5 prescribed therein, the mandate for such order shall issue 

6 forthwith. The mode for ratification in such case shall be by 

7 action of the legislatures of three-fourths of the States within 

8 a period of seven years, unless the amendment itself contains 

9 a different period. 

10 RATIFICATION OF PROPOSED AMENDMENTS 

11 SEC. 12. (a) Any amendment proposed by the conven-

12 tion and submitted to the States in accordance with the pro-

13 visions of this Act shall be valid for all intents and purposes 

14 as part of the Constitution of the United States when duly 

15 ratified by three-fourths of the States in the manner and 

16 within the time specified consistent with the provisions of 

17 article V of the Constitution of the United States. 

18 (b) The secretary of state of the State, or if there be no 

19 such officer, the person who is charged by State law with 

20 such function, shall transmit a certified copy of the State 

21 action ratifying any proposed amendment to the Administra-

22 tor of General Services. 

23 

24 

RESCISSION OF RATIFICATIONS 
' 

SEC. 13. (a) Any State may rescind its ratification of a 

25 proposed amendment by the same procedures by which it 

26 ratified the proposed amendment, unless other procedures are 

S 40 RS 
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1 specified by such State, except that no State may rescind 

2 when there are existing valid ratifications of such amendment 

3 by three-fourths of the States. 

4 (b) Any State may ratify a proposed amendment even 

5 though it previously may have rejected the same proposal or 

6 may have rescinded a prior ratification thereof. 

7 PROCLAMATION OF CONSTITUTIONAL AMENDMENTS 

8 SEC. 14. The Administrator of General Services, when 

9 three-fourths of the several States have ratified a proposed 

10 amendment to the Constitution of the United States, shall 

11 issue a proclamation that the amendment is a part of the 

12 Constitution of the United States. 

13 

14 

JUDICIAL REVIEW 

SEC. 15. (a) Any State aggrieved by any determination 

15 or finding, or by any failure of Congress to make a determi-

16 nation or finding within the periods provided, under section 6 

1 7 or section 11 of this Act may bring an action in the Supreme 

18 Court of the United States against the Secretary of the 

19 Senate and the Clerk of the House of Representatives or, 

20 where appropriate, the Administrator of General Services, 

21 and such other parties as may be necessary to afford the 

22 relief sought. Such an action shall be given priority on the 

23 Court's docket. 

24 (b) Every claim arising under this Act shall be barred 

25 unless suit is filed thereon within sixty days after such claim 

26 first arises. 

S 40 RS 
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1 (c) The right to review by the Supreme Court provided 

2 under subsection (a) does not limit or restrict the right to 

3 judicial review of any other determination or decision made 

4 under this Act or such review as is otherwise provided by the 

5 Constitution or any other law of the United States. 

6 EFFECTIVE DATE OF AMENDMENTS 

7 SEC. 16. An amendment proposed to the Con~titution of 

8 the United States shall be effective from the date specified 

9 therein or, if no date is specified, then eH one year after the 

10 date on which the last State necessary to constitute three-

11 fourths of the States of the United States, as provided for in 

12 article V, has ratified the same. 

13 SEVERABILITY 

14 SEC. 17. In the event that any part of this Act be held 

15 unconstitutional, the same shall not necessarily affect the va-

16 lidity of other sections of this Act. 

S40 RS 

. ' , . 



Calendar No. 286 

99TH CONGRESS s 40 
1ST SESSION e 

[Report No. 99-135] 

A BILL 
To provide procedures for calling Federal constitution

al conventions under article V for the purpose of 
proposing amendments to the United States Consti
tution. 

SEPTEMBER 10 Oegislative day, SEPTEMBER 9), 1985 

Reported with amendments 
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Forgive my peeking over your shoulder on this. A few comments: 

1) 

2) 

See attached. The media is on to cw;H_:¥;:~5=* '¥?2¥MPSU· 
It is new and different, they know it ma e good news. I 
suspect there will be institutional resistance to this 
because it is radical. We must make the case that we've 
already "stumbled into it." It's a major initiative there 
f or t he tak i ng. This is an epoJ, making issue -- legacy 
stuff that makes tax reform look puny. Who better to lead 
it than RR. 

"Family" will be far more palatable to the corner office 
t h an " Righ t to Life. " I'm afraid a R to L initiative will 
oe reJec t e d out o f hand. However, it can be contained in a 
Family i n i tiative. ::[ 'm not wimping ont on you , but I have 
the same concerns about listin "Colorblind" u front. 
You've alread broken a few lances on this one. 
be a way we can back in to this one and get w a 

3) Do you have an A list, B list? Some here are time 
sensitive. -

4) You ought to meet with Poindexter on Monday and work out a 
consensus for what is needed to: 

A. 
B. 
C. 

Finish ~ tra Aid; 
Return to, sustain, echo Pro Defense themes; 
Decide what are the best sub-themes -- ASAT, SDI, Nuc 
Testing. And Saudi Arm sales. This could be a real 
Black hole for olitica votes ma e in 
t e Senate? ~ 
Terrorism -- the Admiral may be more responsive to an 
An t i-T acka e than was the case 8 months a o ... You're 

utely right. We nee to be prepared on this one. 

Point is, I suspect that most of the building would be 

llpleased to get off defense national securit issues and back 
to tax, free and fair trade, bu get etc. I you an e 
Admi ral agree in advance anQ ma&e a uni f ied pitch -- all the 
better. -

5) We are working up draft communications plans on: 

TG.

1 )_ 

The Judiciary 
The Family 
Tort Reform 
working on Const. convention. 

Will provide in final draft form, Monday p.m. 

hoable sCsl& h i~ 
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Cvi-1. ~h 
people for a balanced budget amendment to the Constitution leaves the 
matter in the hands of the states. It remains the President's hope 

L II that Congress will act responsibly to pass a balanced budget 
,I~ amendment, avoiding the need for a constitutional convention. If 
w Congress does not act soon, the states will have no choice. 

The President urges Congress to set aside its 
free-spending habits and to promptly act to propose a balanced budget 
amendment before the supporters of such an amendment have no other 
course than to pursue petitioning the remaining state legislatures. 

The background on that is that Congress, of course, 
provides two methods for amending the Constitution. Congress must 
call a constitutional convention for proposing amendments when 
two-thirds of the states apply for one. That would be thirty-four 
states are required. There are thirty-two states calling for a 
balanced budget amendment in one form and another~ Petitions have 
already been received. 

Q Would the President support a constitutional ~ 
convention? 

MR. SPEAKES: It may be the only choice left to us in 
order to get a balanced budget is to go the route of the 
constitutional convention. 

Q So he would support it? 

MR. SPEAKES: It may be the only route. The President 
wants Congress to act, but if they fail to act, the route would be to 
go to the states. And the President --

0 But are you satisified 

Q The President says --

MR. SPEAKES: And the President may very well speak out 
in favor of state action on a constitutional convention for a 
balanced budget. 

Q Larry, in all the time that we've been dealing with 
this, six years in office, Reagan has never gone to a state to 
campaign for ratification of this thing in any legislation. 

MR. SPEAKES: That -- I wouldn't preclude that option. 

Q Well, is he satisfied that you can limit the 
convention to just one subject once called? 

MR. SPEAKES: There are constitutional questions about 
that, but the President feels strongly about the balanced budget. 
Every time he's run for office, he campaigned about it, in favor of 
it -- '76, '80, and '84. 

MORE 11732-03/26 
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next week. There must be a phase-in period that would allow 
appropriate time. 

Q What phase-in does he anticipate? 

MR. SPEAKES: Doesn't have a timetable for it. It would 
be worked out. 

Q Did he seek or get any commitments from the 
Republicans who wouldn't vote for the balanced budget amendment to 
bring it up again later? 

MR. SPEAKES: I don't think we've had an opportunity to 
do that. There were 10 Republicans that voted against it. 

Peter? 

Q Is there a time limit in which the President is 
willing to let the Senate, perhaps, think about it and reverse itself 
before he considers going out --

MR. SPEAKES: Second time that question has been asked. 
The President didn't set a time limit. 

Dave? 

Q Is the President at all concerned, though, that if 
he did go ahead with a constitutional convention that you might open 
up everything in the Constitution and all the protections they're in? 

MR. SPEAKES: Certainly that's a question to be 
considered, but the President feels very strongly about this matter, 
which is obvious from the statement he authorized me to make. 

Bob? 

Q Larry, are you saying the President will consider 
going in these states and promoting it 

MR. SPEAKES: Yes. 

O -- or, in fact, he will 

MR. SPEAKES: Consider going into these states. 

Q Will he do it tomorrow? 

MR. SPEAKES: No. 

Ira? 

Q Does the President support this idea of having a 
federal capital budget, which I think is the reason that all t he s e 
states can have a balanced budget? 

MR. SPEAK~S: Yes. I haven't heard him address it. 

Charles? 

Q But you said the President may feel strongly enough 
to support a constitutional convention. What are his reservations ? 

MR. SPEAKES: His reservations are to give the others an 
opportunity to act -- give the Congress an opportunity to act. 

Q Well, wouldn't he either feel strongly enough to 
support it or not, regardless of whether Congress acts? 

~R. SPEAKES: No. He wants Congress to act. 
prefer to give the Congress the opportunity to act on it. 

MORE 
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THE WHITE HO U SE 

WASH I NG T Or>J 

January 7, 1986 

Dear Mr. Reder: 

Your November 11, 1985 letter to the President has been referred 
to. me for response. 

Please be advised that the White House has no record of the 
October 9, 1985 correspondence referred to in your letter. 
Assuming it concerns your dispute with the U.S. Army, as I stated 
in my May 7, 1985 letter to you, it would be inappropriate for 
the President to become involved. 

Mr. George E. Reder, II 
4709-39th Street 
Lubbock, Texas 79414 

~~\~ 
David B. Wq.ller 

Senior Associate Counsel 
to the President 



Vi •~ L "VETERA 14 ' S DAY" 
/ \ 'f. rJ # ~ • 

\\\'b • 
. )N George E . feder; I I . [for Family Reder] 

Disabled American Veteran 
4709- 39th Street 

)~t\j.>-() Lubbock, TX 79414 
~ ~ (806) 797- 2480 

11 November 1985 

President Ronald Reagan 
The White House 
1600 Pennsylvania Avenue 
Was hington, D. C . 20500 

372127 ~ 



Post Script: There is only one reason for the use of pen and ink in the body of 
this followup letter. It makes personality-stability, behavior-threat evaluation 
a simple task through graphology analysis. The result of which should be well 
within the accepted 'norm' standard. 
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ADMINISTRATIVELY SENSITIVE • not to be released 
without authority of the Counsel to the President 

' ,:\ ta f:~l._-THE WHITE HOUSE 

WASHING T O N 

September 12, 1985 
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MEMORANDUM FOR FRED F. FIELDING 
_./~ 

FROM: DEBORAH K. OWEN ' I 

SUBJECT: Lino Graglia Quote in 9/16/85 Newsweek Article /1.,e'./~ 

Vw t~nsl, ·~-n - -
Pursuant to your reques , I asked Grover Rees about the source 
of the quotation attributed to Lino Graglia in the above
referenced article. He indicated that it came from a National 
Review article which was included in a package of materials he 
once forwarae to this office. I have been unable to locate 
that article in our files, and Sherrie Cooksey reports that 
she does not recall having seen it. According to her, Justice 
was supposed to have provided all of his writings. 

Mr. Rees feels that the first part of the quote (i.e., 11 The 
Constitution is neither very entertaining nor very informative 
... ") was taken out of context. According to him, the 
entire remark was to the effect that not many people read the 
Constitution because it is not entertaining or informative. 
With respect to the second part of the quote, relating to the 
Constitution not limiting the power of the states in certain 
areas, Mr. Rees acknowledged that it was correct, and volun
teered that he agreed with it. Attached at Tab A is the 
National Review article, which I obtained from the libra r y . I 
have highlighted the pertinent paragraph. 

Also attached for your information at Tab Bis a copy of a 
letter from Mr. Graglia to E. Pendleton James, presumably 
written during the transition period or early in the Adminis
tration, relating to what appears from the file to be a 
letter-writing campaign on his behalf. Please note the "P.S. 11 

f or the archetype of judicial temperament. I discovered this 
while I wa s searching for the National Review article. 

Attachments 
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OCR REGAL JUDICIARY I LINO A. GRAGLIA 
~ -· ~ .! ·;" ': 
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WAS THE CONSTITUTION ~ ! 

A GOOD IDEA? 
T

HE ANNIVERSARY OF our achievement of political inde
pendence 208 years ago is an occasion not only for 
celebration but, more important, for examination of 

the current condition of our independence. That the ideals 
of personal liberty, individualism, and self-government with 
which we began as a nation have been allowed to deteri
orate may be illustrated by a relatively minor recent in
cident that would once have been unthinkable in this 
country. A few months ago a low-level unelected and 
unremovable official of the national government-the fed
eral district judge in east Texas-ordered that residents of 
two 52-unit housing developments in Clarksville, Texas, be 
evicted from their homes, which some of them had occu
pied for more than twenty years, because of their race. The 
Clarksville Housing Authority was ordered lo assign them 
to new quarters so that each of the developments would 
have a racial bal a nee SO per cent black and 50 per cent 
white . give or take 5 per cent. There was of course much 
unhappin ess and co mpla int from all or nearly all of the 
people involved, but in the United States of America in 
th e yea r 1984 the order was carried out ; the people were 
ind eed re moved fro m thei r homes. though not all of them 
would go where the judge had ordered them assigned. 

Now. it is true that these peopl e were poor and that the 
housi ng deve lopments were government-subsidized projects 
- the ci ti zens of Clarksville who could fully pay for their 
housin g. it is reass uring to note, were not required to move 
and ca r co nt inue to 1ive in "racially imbalanced" areas, 
j ust as those who can pay fo r private schools can escape 
cou rt -u rde red racia l busing- but even so, was there not a 
ti me 1n America when such a government edict would 
ha ve occasioned pro test? What outrages did the British per
pet rate or threa ten that provided better grounds for re volt? 
We have apparent ly beco me so accustomed to the cont ro l 
of ou r lives by fed eral j udges that we have lost all sense 
of indig nation and all heart for resistance. But if all we 
did was trade King George lll fo r the federal district judge 
1n caq Texas. I douht it was worth a revolution. 

P!l lit1 ca l liberty requires that gove rnment be according to 
la\, and with the conse nt of the go\e rned. not accordinl! 
to the v. him of an irresponsible gove rnm ent offi cial. La; 
" mnq l1kelv to be good. or at least tole rab le. the theory 
1,. 1f made hy thn~c who must live under it. But where 
v.a , the law - and who were the peopl e th at gave it the ir 
co n,ent that req uired the evict ion of those fa milies from 
their homes 1n Clark,vil le beca use of their race? Well , the 
law. the judge to ld us. was the grandest law of all , the 
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United States Constitution, and surely you do not propose 
to utter a word against the Constitution . We will no_1 
regain our pol itical freedom, my thesis is, unless we fu lh 
understand and are prepared to insist that what the judg( 
told us in this case-and what the judges tell us in almos 
every case in which they invoke the Constitution-is sim
ply not so. 

Few people, it seems, have ever actually read the Con
stitution or have a clear idea of its structure and provi 
sions. This is not surprising, because the Constitution i• 
neither very entertaining nor very informative. Some know_!: 
edge of the Constitution has nonetheless become essent ia. 
in order to understand clearly what it does not contain-ir 
order to understand that it does not, for example, in an~ 
way limit the power of the states to restrict the availab il 
ity of abortion or pornography or to permit prayer in th ( 
public schools. 

Considering the remarkable things our judges have fo unc 
in it. one could easily imagine that the Constitution is 2 

very long and complex document, perhaps like the Bibll 
or the Talmud or at least the tax code. It may be so me
what surprising, therefo re, to be reminded that it is actu
all y very short- easil y printed, with all amendments, in a 
thin booklet of fewer than twenty pages-and apparent!: 
quite simple and straightforward. The Constitution was. 
after all , the result of the very practical and mundane pur
pose of granting the central government the power to en 
sure a national common market by removing barriers tc 
interstate commerce. 

The original Constitution, adopted in 1789 to replace 
the Articles of Confederation , is only about ten pages long 
and consists of seven art icles or major sections. The firs, 
article. by far the longest. prov ides fo r the national legisla
ture , the Congress. It consists mostl y of provisions regard
ing methods of election and operating procedures, some 0 1 

which are obsolete, havi ng been changed by amendment 
Although strengthen ing the na tional legislature, the Consti
tut ion was careful to leave general pol icymaking authorit:, 
- the "genera l welfare" or " police" power-with the ind i
vidual states . The national government was limited to spec
ified powers. primarily the powers to tax. regulate fo reign 
and intersta te comm erce. and provide for the comm on 
defense. The possess ion of wide-ranging and undefin ed pow-

Mr. Graglia is a professor of law a1 1he Universi1v of Texa.• 
School of La w and 1he au1hor of Disaster by Decree: Th e Su
preme Court Decisions o n Race and the Schools . 



ers by the national judiciary is, of course, totally inconsist
ent with this basic constitutional scheme. 

Article II of the Constitution, on the Presidency, consists 
largely of a description of the complicated method of se
lection, much of which is also obsolete. The very short 
third article, on the judiciary, creates a federal Supreme 
Court and grants Congress authority to create other federal 
courts. It explicitly provides for congressional control of 
the Supreme Court's appellate jurisdiction, a potentially 
important means of limiting the Court's power. Article III 
also provides for jury trial in federal criminal cases and 
narrowl y defines the crime of treason. These three articles 
provide the framework for a complete system of national 
government, the basic function of the Constitution. 

Article IV requires each state to give " full faith and 
credit" to the official acts and records and court judgments 
of other states, prohibits discrimination against out-of
state rs. provides for the admission of new states, and pro
vides tha t the United States shall guarantee each state " a 
re publ ican fo rm of government." Article V provides for 
the amendment of the Constitution ; Article VI provides 
that the Constitution , and the laws and treaties made pur
suant to it, shall be " the supreme law of the land"; and 
Arti cle VII provides for rat ifi cat ion . That is essentially all 
there is to the original Constitution . 

A part fro m the fa ct that the national government was to 
be limi ted to its specified powers, the original Constitution 
placed very few restrict ions on either the federal or the 
state gove rnments. Some of these restrictions, such as that 
Congress could not prohibit the slave trade until the year 
1808 , are obso lete , and others, such as that neither the 
fe deral nor the state governments may grant an y " title of 
nobilit y, " ha ve been of little or no importance. The Fed
era l Gove rnm ent is pro hibited from suspending the "writ 
of habeas co rpus" except in emergencies, both the federal 
and the stat e gove rnments are prohibited from enacting a 
" bill of attai nder" or " ex post facto law," and the states 
are pro hi bited fro m enacting any law " impairing the obli
ga ti on of contracts." Onl y the protection of contract rights 
-a " bul wark" against "socialist fantasy," Sir Henry Maine 
ca ll ed it - has been important in giving rise to constitution
al litiga tion. 

Surpris ing as it may seem , the Constitution nowhere 
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states that federal judges have the power to inva lidate the 
acts of other officials or institutions of government. The ex
traordinary nature of this power, and the fact that it was 
without precedent in English law, should alone be taken as 
establishing that no such power was granted. Gi ven the 
very few restrictions in the original Constitution, there was 
little basis for the exercise of such a power even if it had 
been granted. It is clear that the Constitution did not-and 
indeed still does not-contemplate a significant pol icymak
ing role for judges. 

In 1791, two years after the adoption of the Constitu
tion, ten amendments were adopted, the so-called Bill of 
Rights. The First Amendment, easily the most celebrated, 
provides that Congress shall not establish a religion or 
prohibit the free exercise of religion or abridge the free
dom of speech or of the press or the rights of peaceful 
assembly and to petition government. Its basic purpose 
was to prohibit the Federal Government from licensing the 
press and from interfering in any way with state authority 
in matters of religion. That the religion clauses have be
come the means by which the Supreme Court overrides 
state authority regarding religion merel y illustrates that con
stitutional law is not only not based on but often directl y 
contrary to the Constitution. 

After the First Amendment the Bill of Rights seems to 
go rapidly downhill. The Second Amendment, creating a 
right to bear arms in connection with the maintenance of 
a militia, seems to many people who are otherwise Bill of 
Rights enthusiasts to be obsolete and irrelevant-at best a 
nuisance constantl y brought up by opponents of gun con
trol. The Third Amendment, having to do with the quar
tering of sold iers in private houses, seems even more re
m_ote from and unrelated to an y present-day concern. It is 
safe to say that few people have heard of it and fewer 
would miss it if it did not exist. 

The remaining substantive provisions of the Bill of Rights 
have to do mostly with criminal procedure. The Fourth 
Amendment prohibits "unreasonable searches and seizures" 
and creates a search-warrant requiremen t. It creates no 
"exclusionary rule," which is solely an invention of the 
Warren Court, the effect of which is to divert the major 
issue in American criminal trials from the guilt of the 
accused, which is typically not seriously in doubt, to the 
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procedures by which the evidence of guilt was obtained. 
The Fifth Amendment, something of a catchall, requires 

grand-jury indictments for "capital" and other serious 
crimes, prohibits putting a person twice in jeopardy of 
"life or limb" for the same offense, creates a privilege 
against self-incrimination, provides that no person shall be 
" deprived of life, liberty, or property without due process 
of law," and requires just compensation for the taking of 
private property for public use. The repeated references 
to capital punishment (referred to still again in the Four
teenth Amendment) are particularly noteworthy in light of 
the fact that the Supreme Court has come very close to 
holding (Justices Brennan and Marshall would simply hold) 
that capital punishment is constitutionally prohibited-an
other example of constitutional law made in the teeth of 
rather than in accordance with the Constitution. 

The Sixth Amendment creates a right to jury trial in 

Dred Scott was only one of 
many injuries inflicted on the 
nation by the Supreme Court in 
the name of the Constitution 

criminal cases, to be informed of the charge, to confront 
and compel the appearance of witnesses, and to have the 
assistance of counsel. The Seventh Amendment requires 
jury trials in civil cases involving more than $20. It is, al
most all would agree, simply an embarrassment, an excel
lent illustration of the desirability of keeping constitutional 
lim itations on self-government to a minimum. -

The Eighth Amendment prohibits cruel and unusual pun
is hments and excessive bail. The Ninth provides that the 
Constit ution's enumeration of rights shall not be taken to 
deny or dis parage other rights retained by the people, and 
the Tenth makes explicit that the states and the people re
tain all powers not delegated to the Federal Government. 

It is very important to understand that the various pro
visions of the Bill of Rights were demanded and ratified 
by the states as limitations on the Federal Government, not 
1.s li mitations on themselves, and it was early held by the 
Supreme Court that they have no application to the states. 
The next time someone tells you that, for example, a city 
cannot keep the Ku Klux Klan from parading through the 
heart of downtown (a recurring issue in Austin , Texas)-or 
pro hibit pornographic bookstores or nude dancing, or per
mit prayer in public schools-because of the First Amend
ment , you might point out that that is very surprising con
sidering that the first word of the First Amendment is 
"Congress" and that it nowhere mentions the states. Of 
co urse, yo u migh t also ask where, in any event, this 
defender of constitutional rights finds protection of nude 
danci ng in the First Amendment-but be forewarned that 
the Supreme Cou rt can find it and has found it. 

Sixteen more amendments have been adopted since 1791. 
The Eleventh Amendment was adopted to overturn a Su
preme Court decision that allowed states to be sued. The 
Supreme Court has never liked this amendment, however, 
and has therefo re largely read it out of the Constitution
suing states and cities is today a major industry . Humpty 
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Dumpty and other close students of language would n 
doubt find it fascinating that the very same act by a stat 
official can be "state action" for the purposes of the Fou r 
teenth Amendment, making the state liable to suit, yet nr 
be state action for the purposes of the Eleventh Amenc 
ment, removing the state's immunity from suit. 

The Twelfth Amendment changed the procedure for elec 
ing the President and Vice President. The Thirteenth, Fou , 
teenth, and Fifteenth Amendments are known as the pos: 
Civil War or Reconstruction Amendments; the Thirteen t 
abolished slavery, ratifying the Emancipation Proclamatio r 
and the Fifteenth gave blacks the right to vote. 

The Fourteenth Amendment was adopted for the ver 
specific and limited purpose of guaranteeing blacks certai 
basic civil rights, such as to make contracts, own propert) 
sue and be sued, and be subject only to equal punish 
ments. In the hands of the Supreme Court, however, it ha 
become by far the most important provision in the Consti 
tution, in effect a second Constitution that has swallowe 
the first and transferred all policymaking power not on l 
to the Federal Government but to the unelected branch c 
the Federal Government, the Court itself. Virtually ever 
constitutional decision involving state law, which is to sa 
the vast majority of all constitutional decisions, purpon 
to be based on a single sentence of the Fourteenth Amend 
ment, and indeed on four words: "due process" and "equ~ 
protection." By totally divorcing these words from the1 
historic purposes, the Court has deprived them of meanin 
and therefore made them capable of meaning anythi nf 
magic formulas suitable for the Court's every purpose. 

It is therefore essentially misleading to speak of "th 
Constitution" or "interpretation of the Constitution" in con 
nection with Supreme Court decisions invalidating stat 
law. No more is in fact involved than the Court's pu r 
ported discovery of new meanings in " due process" an c 
" equal protection." Supposedly on the basis of these tw, 
pairs of words the Court has reached such near-incredibl, 
decisions as that New York may not refuse to emplo: 
Communist Party members as public-school teachers am 
may not give college scholarship aid to American citizen 
unless it also gives it to resident aliens, that Californi; 
may not punish the parading of obscenity through its court 
houses, and that Oklahoma may not have a higher lega 
drink ing age for males than for females, even though it i 
males who present the drunken-driving problem. Except fo 
those four words, these and countless other matters, som, 
of much greater importance, would still be left for decisio1 
by elected officials at the state or local level rather tha r 
by the majority vote of a committee of nine lawyers, un 
elected and life-tenured, sitting in Washington, D .C. 

To complete our review of the Constitution, the Six 
teenth Amendment gave Congress the power to levy ar 
income tax, the Seventeenth provided for the direct elec 
tion of senators, the Eighteen th gave us Prohibition, th t 
Nineteenth gave women the right to vote, the Twentietr 
set new dates on which terms of elected federal official~ 
would begin and end, and the Twenty-First repealed tht 
Eighteenth. 

The remaining five amendments I think of as moderr 
or contemporary. That is, I can remember when they weH 
adopted. The Twenty-Second Amendment, adopted in 195 1 
limits the President to two terms-which in my view is 
like most limitations on self-government, simply a mistake 



The 'Twenty-Third, adopted in 1961, allows residents of 
Washington, D.C., to vote for President; the Twenty
Fourth, adopted in 1964, abolishes the poll tax in federal 
elections. The Supreme Court, however, seeing little value 
in confining the amendment process to Congress and the 
states as provided in the Constitution, then decided on its 
own to abolish the poll tax in state elections as well . The 
Twenty-Fifth Amendment, adopted in 1967, has Jo do with 
presidential succession, and finally the Twenty-Sixth, adopt
ed in 1971, gives 18-year-olds the right to vote. 

A proposed Twenty-Seventh Amendment, the Equal 
Rights Amendment, purported to prohibit all distinctions 
by government on the basis of sex. Because its literal 
interpretation would have been intolerable, its practical 
effect would have been to leave the difficult policy choices 
involved to federal judges, authorizing them to do what 
they now do without authority in the name of the Four
teenth Amendment. 

We have lived now under the Constitution for almost 
two hundred years in unprecedented prosperity and free
dom. and sound conservative principle cautions against 
changing what has proved workable. It may be doubted, 
however, that our success as a nation has been due to the 
Constitution, as interpreted by the Supreme Court, rather 
than in spite of it. We must not forget that but for the 
Suprem e Court's interpretation of the Constitution in the 
notori ous Dred Scort case, our greatest national tragedy, 
th e Civil War, costing us more lives than all our other 
wars combined, might well have been avoided. The Court's 
decision that the Constitution precluded Congress from 
dealing with the slavery question made its resolution by 
war seem inevitable. A better illustration of the dangers of 
constitutional limitations on self-government would be diffi
cult to imagine. On the basis of this one experience, it is 
doubtful that the net contribution of the Constitution to 
our nati onal weU-being has been positive, and it is cer
ta in that the net contribution of judicial review has been 
negau ve. 

The Dred Scort decision was, however, only one of 
many injuries inflicted on the nation by the Supreme Court 
in the name of the Constitution . In the 1883 Civil Rights 
Cases , it s next maj or constitutional decision invalidating a 
fe deral statute, the Court held that Congress could not 
pro hibit compulsory racial segregation in places of public 
acco mmodat ion. The Court thereby gave us such segrega
ti on fo r another eighty years, until Congress again barred 
it in the 1964 Civil Rights Act. The Court's current con
tribution in the race area, busing for racial balance in the 
schools, is solidl y in the Dred Scort and Civil Rights Cases 
traditi on. Federal co urts have recentl y ruled, for example, 
that the Atlanta public-school system, having become vir
t ua 11 y all black, has finally achieved "unitary" status, after 
more than twenty years of compliance with court orders, 
and ma y therefore terminate its racial-balance efforts. The 
Bm ton and Denve r publ ic-school systems, however, al
th ough they ha ve gone from majority to minority white 
while obey ing busing orders, still have some whites left 
and must continue to attempt to distribute them evenly 
amo ng the schools. 

Even witho ut judicia l re view, most constitutional restric
tions are Just bad ideas, the product of the mistaken and 
presumptuous notion that the people of one time are better 
able to deal with future problems than the people of fu-

ture times will be. In constitution-making the rule should 
be the less the better, and a major virtue of our Constitu
tion is its brevity. Indeed, except for what the Supreme 
Court has made of the Fourteenth Amendment, the Con
stitution would cause few problems today. Even the very 
brief original Constitution, however, manages to contain 
several provisions that are at best an inconvenience. 

The Constitution provides, for example, that only a "nat
ural born citizen" can be President. A great political lead
er could arise and become a much-admired senator or 
governor, but no matter how strongly the people wanted 
him for their national leader, he could not be elected Presi
ident, unless he was born an American citizen. Felix Frank
furter and Albert Einstein, for example, were ineligible, as 
is Henry Kissinger. This was a source of concern some 
years ago when Governor George Romney of Michigan, 
who was not born in this country , was seeking the Repub
lican presidential nomination. Surely this is a situation for 
which there is nothing to be said. Similarly, the Constitu
tion "protects" us from any temptation we might have to 
elect a 34-year-old President, a 29-year-old senator, or a 

As Bishop Hoadly pointed out to 
the King in 1717, whoever 
has absolute authority to interpret 
the law is the true lawgiver 

24-year-old congressman. We have particular reason to be 
grateful today that the drafters did not also concern them
selves with maximum ages for high federal office. 

Still another example of a needless and potentially trou
blesome constitutional restriction is the provision that a 
member of Congress cannot be appointed to any federal 
office during the term for which he was elected if Con
gress had raised the salary of the office during that term. 
This caused a serious problem when President Nixon wanted 
to appoint Senator William Saxbe of Ohio to the office of 
Attorney General. The Attorney General's salary had recent
ly been increased as part of a general salary increase for 
all federal employees. The result was that President Nixon 
wanted Senator Saxbe to be Attorney General , Senator 
Saxbe wanted to be Attorney General , and no one, appar
ently, was opposed. Unfortunately, it was unconstitutional, 
proving that a real constitutional issue can arise, but not 
necessarily to any good purpose. 

Because, as Bishop Hoadly pointed out to the King in 
1717, whoever has absolute authority to interpret the law 
is the true lawgiver, to leave the ultimate interpretation of 
the Constitution to unelected, lifetime judges is to invite 
subversion of self-government and tyranny. The prescient 
Tocqueville warned, long before the Court attained its 
present power, that though the President, whose power is 
limited, and Congress, which is subject to the electorate, 
might err without greatly injuring the nation, " if the Su
preme Court is ever composed of imprudent or bad men, 
the Union may be plunged into anarchy or civil war." 
Dred Scoll proved the accuracy of Tocqueville's warning, 
and the Court seems determined to prove it again . 

Purporting merely to enforce the Constitution, the Su-
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preme Court has for some thirty years usurped and exer
cised legislative powers that its predecessors could not have 
dreamed of, making itself the most powerful and impor
tant institution of government in regard to the nature and 
qual ity of life in our society. It has effectively remade 
America in its own image, according to a doctrinaire ideol
ogy based on egalitarianism and the rejection of traditional 
notions of moral ity and public order. It has literally de
cided issues of life and death, removing from the states the 
power to prevent or significantly restrain the practice of 
abortion and, after effectively prohibiting capital punish
ment for two decades, now imposing such costly and time
consuming restrictions on its use as almost to amount to 
prohibition. 

In the area of morality and religion , the Court has 
removed from both the federal and state governments near
ly all power to prohibit the distribution and sale or exhi
bi ti on of pornographic materials . It has further weakened 
traditional sexual restraints, disallowing restrictions on the 
availability of contraceptives and lessening the stigma of 
illegit imacy by prohibiting government distinctions on that 

What Phyllis Sch/afly achieved by 
years of magnificent effort, 
Justice O'Connor can cancel 
with a stroke of her pen 

basis. It has prohibited the states from providing for prayer 
or Bible-reading in the public schools wh ile also prohibi~ing 
virtuall y all government aid , state or federal, to religious 
schools. 

The Co urt has created for criminal defendants rights that 
do not exist under an y other system of law-for example, 
the poss ibi lity of almos t endless appeals with all costs paid 
by the state- and which have made the prosecution and 
co nvic ti on of cri minals so complex and difficult as to 
make the attempt frequent ly seem not worth while. It has 
severely restricted the power of the ~tates and cities to 
limit marches and other publ ic demonstrations and other
wise ma inta in order in the streets and other public places, 
eve n tho ugh the result may be to require cities to spend 
th ousands of doll ars to prevent or control the disturbances 
the demonstrations ma y be intended to provoke. 

Noth ing, however. can better illust rate the extraordinary 
power the Supreme Court has now achieved than its bus
ing decisions. It wo uld have seemed incredible just a short 
time ago that the Court wo uld be able to order the ex
cl usion of public-school children from their neighborhood 
sc hoo ls and their transportation to more distant schools 
because of thei r race. For mo re than a decade now, how
ever . those orders have been handed down and faithfully 
co mpli ed wi th ac ross the country despite the fact that they 
ty pica ll y operate to increase racial separat ion not onl y in 
the schools but elsewhere and despite their obviously de
structive impact on our public-school systems and our cit
ies. Because a req uirement of racial integration of the 
schools-compulsory racial discrimination by government in 
school assignment-cannot be defended , the Court has al
wa ys in si sted tha t th ere is no such requirement and that it 
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orders busing only to enforce the 1954 Brown decision' s 
prohibition of racial assignment. Difficult as it ma y be to 
believe, the only justification ever offered by the Supreme 
Court for its requirement of racia l discrimination by gov
ernment is that such discrimination is constitutionall y pro
hibited. 

Similarly, the Court has bo ldly asse rted that its busing 
requirement is consistent with the 1964 Ci vil Rights Act. 
That act, however, states that "desegregation" means " the 
assignment of students to public schools . . . witho ut 
regard to their race" and, redundantly , that it "shall not 
mean the assignment of students to public schools in order 
to overcome racial imbalance." The Court's definition of 
"desegregation" is of course directl y to the contrary, re
quiring the assignment of students to schools on the basis 
of their race in order to overcome racial imbalance. As 
Senator Sam Ervin said in justified outrage, the act " says 
in about as plain words as can be found in Engl is h" th at 
assignments are to be nonracial. Congress " could not 
have found simpler words to express that concept" and 
was careful to use language " tha t even a judge ought to 
be able to understand," he said, but "the Supreme Court 
nullified this act of Congress" by requiring racial assign
ment nonetheless in suits brought under the act. Perhaps 
the Court has obtained a sort of squatter's right to do 
what it wants with the Constitution, but it can claim no 
warrant deliberately to pervert a recent, clear, and speci fi c 
act of Congress. Less egregious abuses of office by other 
government officials have led to calls for impeachmen t. But 
to the Supreme Court truth, logic, and the consequences of 
its acts impose no insurmountable obstacle. That, one is 
forced to admit in awe, is real power, power to which no 
mere elected official could aspire. 

Given the Supreme Court's power, the selection of a 
Supreme Court Justice may well be the most importa nt 
act a President may have an opportunity to perform. T he 
Justice will decide a much wider range of issues than a 
President can, and he is likely to remain in office-as in 
the cases of Justices Douglas and Black, who served for 
more than a third of a century-long after the President is 
gone. The power to select Supreme Court Justices has 
therefore rightly become a major issue in recent presi
dential campaigns. The system of sel f-government through 
elected representatives with which we began as a nation 
has so deteriorated that we must now choose our highest 
elected official with care not so much because he will gov
ern us as because he may have an opportunity to choose 
one or more of the judges who wi ll govern us and who m 
we will be unable to remove. 

Even the election of Presidents who campaign as oppo
nents of judicial power has, however, apparently lost its 
effectiveness as a means of restraining the Supreme Court. 
The Court's power is now so firm ly established and so 
widel y accepted as to have the status of a force of nature 
largel y impervious to polit ical events . W ith his very first 
appointments to the Court, Pr.esident Franklin D . Roose
velt ended forever the Court's opposition to the New Deal. 
and never again was a federal statute regulating the na
tional econom y or welfare, or a state sta tute regulating 
business, held unconstitutional (with one exception, later 
overruled) . President Nixon was exceptionally fortunate to 
be able to make four appointments to the Court during his 
first term (President Carter, of course, made none, and 



resident Reagan has made only one, and that was due to 
n un ex pected resignation ). The Court 's power and willing
ess to govern not onl y has not been checked as a result 
f the Nixon appointments, however, but has continued 
) grow. 

Chi ef Justice Burger, Nixon 's first appointment, wrote 
1e opinion in the Swann case, in which the Court first 
rdered busing for racial balance in the schools. Justice 
:lackmun , Nixon's second appointment, joined Justice Bur
er\ opini on in Swann and wrote the opinion for the 
·o urt in Roe v. Wade, in which the Court for the first 
1mc created a constitutional right to have an abortion. 
"h1 cf Justi ce Burge r and Justice Powell , Nixon's third 
ppointmcnt. concurred in Roe v. Wade; of the four Nixon 
ppo intees. onl y Just ice Rehnquist dissented. Justice Black-
1un al so wro te the precedent-shattering opinion in which 
he Co urt held that a state may not constitutionally prefer 
, mcrican cit izen s to resident aliens. • 

Illustra ting the utter chanciness of government by the 
,upreme Court , if the Senate had not rejected President 
✓ ixo n 's fi rst two choices for the seat that finally went to 
usuce Blackmun , we almost surely would no longer have 
ourt-orde rcd racial busi ng- the Court 's 5 to 4 reaffirma
ion of busing in 1979, after backing off fo r some years, 
cqu 1red Blackmun 's vo te-and abortion would probably 
till be a matter for regulation by the people of each state 
hrough the political process. Justice Blackmun has pub
icl y identifi ed the prohib ition of such regulation as his 
:rt:a test co ntri bution to American li fe. Never in our history 
1as so much turned on the will of a single individual not 
.nswe ra blc to the peoplo. whose li ves he controls. 

Justi ce Stevens. appointed by President Ford to replace 
lu\ ti ce Douglas . the mos t radical Justice in the Court 's 
1i story , has vo ted ind istinguishably from Douglas on bus
ng. aborti on, and most other basic social issues . Justice 
YCo nnor. appointed by President Reagan, wrote the opin
on for the Co urt holding that Miss iss ippi is constitution
t!l y prohibited fr om maintaining a nursing school for worn-

en even though it also maintains another nursing school of 
equal quality that admits men-a result unimaginable just 
a few years ago. The ERA could be defeated in the politi
cal arena, but nothing can prevent the Justices from enact
ing it anyway, and theirs are the only votes that ultimately 
count. What Phvllis Schlafly achieved by years of magnifi
cent effort, Justice O'Connor can cancel with a stroke of 
her pen. 

Similarly, despite numerous cases presenting the issue to 
the Court, the exclusionary rule has still not been rejected. 
In short, six appointments by Presidents ostensibly opposed 
to judicial activism have not been sufficient to reverse a 
single major innovation of the Warren Court and have, in
stead, produced further innovations. 

Proponents of judicial review defend the power of the 
Supreme Court as necessary to the protection of individual 
liberties against government officials. The assumption, al
most universal among academics, is that the American 
people are not to be trusted with self-government and are 
much in need of restraint by their moral and intellectual 
betters. It is somehow forgotten that Supreme Court Jus
tices are themselves high government officials, and officials 
who, not being subject to the restraint of the ballot, are 
more, not less, subject to the corruption of power. It is 
also hard to understand why the search for moral and 
intellectual leaders, if that 's to be the role of our judges, 
should be confined to members of the legal profession. 

In any event, far from being essential to the preservation 
of our individual liberties, federal judges have become 
themselves the greatest source of danger to those liberties. 
It would be difficult to think of a more serious and wide
spread violation of liberty than that resulting from the Su
preme Court's busing decisions-which also violate equal
ity , in-that their immediate impact is primaril y on the less 
well off. By undermining effective enforcement of the crim
inal law-to say nothing of the Court's invalidation of tra
ditional vagrancy statutes-the Court has diminished our 
liberty to walk the streets of our cities with a degree of 
security. The Court has admittedly done wonders for the 
liberties of street demonstrators, dear to the hearts of aca
demics, but for the poor and elderly, forced to live in fear 
of the crime the Court's decisions have made more diffi
cult to combat, the Court's contribution to liberty is less 
clear. Most important, every Court decision removing a 
policy issue from the political process deprives us of our 
most basic civil right, the right of self-government. 

The issue presented by the Supreme Court's virtually 
unlimited power is , therefore, not whether we agree or 
disagree with its exercise in particular cases but whether 
we acquiesce in its usurpation by the Court. The great 
Judge Learned Hand protested that he would find it " most 
irksome to be ruled by a bevy of Platonic Guardians, even 
if I knew how to choose them, which I assuredl y do not." 
I consider it not merely irksome but shameful to be ruled , 
not even by Platonic Guardians authorized and supposedly 
competent to rule , but by a handful of lawyers, elected by 
no one, holding office for life, and pretending to interpret 
the Constitution. Whatever may be the best system of 
government, that surely must be one of the worst. But I 
would, in any event, rather be misruled by my fellow citi
zens than saved from misrule by the Supreme Court . Bad 
government is a risk we must take; government by judges 
is an insult to our national heritage. D 
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May 29, 1986 

Dear General McDonald: 

Thank you very much for your letter to President Reagan 
recommending Bill Rinaldi. 

Regretfully, we must inform you that the President has made a 
tentative decision to appoint another individual to this 
position. 

Please be assured that your recommendation will be included 
in our personnel files, and as we endeavor to select the most 
qualified individuals to serve in the Reagan Administration, 
your candidate will be given every consideration as other 
positions become available. 

We greatly appreciate hearing from you on this matter and 
thank you again for your letter of recommendation. 

Sincerely, 

Robert H. Tuttle 
Director of Presidential Personnel 

General John E McDonald 
2307 Adams Ave 
Scranton, PA 18509 
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May 19,1986 

Dear President Reagan: 

I read ~i-t:,_h_great_ int1?res~ the plans to celebrate the 

200th annive,:sa:'y _<?~f. - the United States Constitution in 

Philadelphia. 
I believe I have . an ~pp,ro_priat,.e person to suggeqt_ for 

participation in the proceedings. Bill Rin~ldi o~ Dunmore, 
- -· ,.. .•• ,,JD;,' ..,.,...., - • - ..... .... 

Pennsylvania, symbolizes the elements integral to such an 
Arneri~~;-·h~pp~ning . In his dual careers as a teacher of 

history and government for fifteen years and as an elected 

government official for fifteen years, he has demonstrated 

that even a severely disabled person can achieve success 
in our land of opportunity. 

Bill has Duchenne Muscular Dystrophy and the doctors 

all stated that he would not live beyond puberty. His 

wheelchair confinement be gan at a ge six, and yet he be

came the first mainstreamed student in all his school 

settings and went on to significant academic achieveme

nt at every stage. The pattern of honors continued in 

his professional life with awards as Teacher of the Year, 

Educator of the Year, and Pennsylvania Citizen of the 

Year. 
He has leadership roles in over thirty organizations 

highlighting his dedication as a volunteer to the causes 

he supports. These include civic responsibility,support 

of the arts, advocacy for the disabled, and activitivities 

which encourage the development and acceptance of individ

ual potential. 
Not only does he set an outsatanding example, he also 

brings the message to a wide variety of captivated audi

ences. For example, just this month he has addressed 

over 150 first graders to develop their empathetic under

standing of persons with disabilities. 



I 

2 - Rinaldi 

He also conducted a Seminar for the League Of Women Voters 

on "Local Goverment "• His current projects include the deve
lopment of a Community Musical for his hometown's summer festi

val, and technical assistance toward the development ~f toys 

for handicapped children. 

Bill is truly a remarkable and exceptional person. Loaded 
with talent, energy and a willingness to give of himself, 

Bill has won the respect and admiration of all with whom he 
deals. Therefore, I cannot help but to think how eff e ct i ve __ his ___ _ 

participation in the Philadelphia Constitutional celebration 

would be. 

I ask that you pass this suggestion and information on to 
the appropriate individuals planning the celebration. 

Thank you. 

CC. Se .ator John Heinz 

hn . cDonald 
rig .Gen. (Ret.) 

2307 Adams Avenue 
Scranton Pennsylvania,18509 
Phone 717 342-2516 

Senator Arlen Spector 
Congressman Joseph McDade 
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Honorable Patrick Buchanan 
Assistant to the President 
The W1i te House 

~~/3-3t1 

Washington, D. C. 20500 

I:ear Mr. Buchanan: 

/2300 
@ f_, 

My sincere thanks to you for taking the time to hear ~ presentation 
bicentennial of tl:le u. s Const:U1,ltion and, specifically, my p~ sal 
pr es1aentialdinner honoring black flag office~ . I also apprecra 
tne canplbtiE!iltaty tfi'ings you had to say about our work thus far. 

on the SttJ~-2-
ch 

Your support for the President's participation in our canbination salute to the 
Constitution and to black flag officers during black history month is critical 
and much appreciated. In addition to the obvious opportunity the President 
will have to remind Americans of the benefits and the costs of freedom, there 
are several tacit, but strong and positive, messages, going in several 
directions, that will emanate from this event. 

Ne~t financial proceeds frgn the dinner. if any I will be used solely to support 
am that we pl an for the bicentennial. This pr ogram will 
emented b the BREAKING FREE Foundation the Booker T. 

washington Foupdatj,0n, . and sue o er c 3) organizations as deerred 
appropriate for the mission. O.ir primary objective is to heighten the 
awareness of the general public, especially youngsters, of the important links 
among freedan, enterprise and responsibility, of the natural individual 
creativity that flows from freedom, and of how the Constitution, by placing 
limits on government, protects individual economic freedom. Another objective 
is to leave tangible symbols of the new wave of national pride and optimism 
that is occurring in the 1980s, as we approach our 200th year as a nation. 
That the film "Wings on this Man" was narrated by Ronald Reagan and the current 
new wave of optimism is occurring under his leadership is no mere coincidence 
to those of us who believe in magic. 

I realize that February is just around the comer, but I think you agree that 
it is the perfect month for the dinner. It does mean, however, that an early 
reply from the Wl.ite House is irrportant for success. Please let me know what I 
can do to help it al9ng and how and when I can be of support .to you. 

Best regards, ® 
l& woiJaJ 

Qmn +--~ ~ - LA}-L 

~~~ 
<c~c{. 

b&-v\--L ~ 2--'± ---

\ 
... 



the spirit of enterprise 

Honorable Patrick Buchanan 
Assistant to the President 
The White House 
Washington, D. C. 20500 

Dear Mr. Buchanan: 

BREAKING FREE 
incorporated 

September 24, 1985 

Enclosed please find a copy of a letter to Linda Chavez, requesting her 
assistance in securing the President's participation in a dinner salute to 
high-ranking black officers in the military as part of black history month and 
the bicentennial of the Constitution. The letter is self-explanatory. I trust 
that you too will find the proposal meritorious and support it as appropriate. 

Please let me know if I can answer any questions for you in this regard. By 
the way, you are sorely missed by fans of the McLoughlin Group. 



September 24, 1985 

Honorable Linda Chavez 
Deputy Assistant to the President 
The White House 
Washington, D. C. 20500 

Dear Ms. Chavez: 

By way of introduction, for two years ending in June 1984, I was a Special 
Assistant to President Reagan for Policy Development, and Assistant Director of 
OPD for Commerce and Trade. I am now a private business consultant. 

I am writing to seek your support in securing the President's participat ion i n 
a salute by the Booker T. Wa shington Foundation and the Breaking Fr ee 
Foundation to the black flag off i cers (admiral s and generals) in the U. S. 
military, as part of our salute to the bicentennial of the Const i tution of the 
United States and the celebration of Black History Month in February 1986. 

The specific event being planned is a black tie dinner on a date in February , 
to be agreed upon among the White House, the Defense Department, the honorees 
and the principal sponsors, and the President will be asked to give the 
principal address. Dinner activities will include the showing of a 1945 film, 
entitled "Wings on This Man", an exciting documentary on the flight training 
school at Tuskegee Institute fo r bl ack pi lot s who fought in Worl d War II . The 
film's narrator was Rona ld Reagan. 

Other special invitees wil l include members of the Senate and House Ar med 
Services Committees and Defense Appropriations Subcommittes, app r opr iate 
persons from the Executive Branch and the military, Tuskegee Institute 
officials, alumni of the Tuskegee flight training school, industry executives . 

The Booker T. Washi ngton Foundation and the Breaking Free Foundat i on believe 
that the bi centennial of the U. S . Consti tu t i on is a unique opportunity to 
incr eas e public awareness , espec i al l y among young Americans , of th e links among 
f reedom , ent erprise and responsibi lity. We are in t he process of developing an 
educational program , directed toward young Americans , t o serve precisely this 
pur pose . I am also working with the U. S. Chambe r of Commerce as a consultant 
in the development of their pr ogr am f or cel ebrat i ng the bicentennial . 

A new logo , "A Freedom Celebration", has been designed to capture what we will 
be celebrating , "an America bursting with opportunity , her spirit unleashed and 
breaking free " (R . R. 5/28/85) . A new song has been composed , called "Freedom 
Ain ' t Free" (lyrics enclosed), which I was invited to perform at t he f i r st 
meeting of the President ' s Commission on the Bicentennial . Bot h the l ogo an d 
the song will be prominently featured at the dinner . 



GUNN TO CHAVEZ 
PAGE TWO 

As you know, the bicentennial celebration will climax in September 1987, just 
fifteen months before the end of the President's second term. It is important 
that its substance and its symbols reflect the current new wave of national 
pride and optimism that is occurring in the 198Os under his leadership, and 
give hope to our children for the future. We believe that our salute to black 
officers, our educational efforts, and our symbolism will be important 
contributions. Accordingly, we believe this to be an excellent event for the 
President to discuss freedom and the responsibility we have for protecting it. 

If the President wishes to participate, an early decision will be necessary so 
the final date can be set and special preparations can be made. Please let me 
know what we can do to help you reach a positive and early decision. As a 
consultant to the Chamber, I am a frequent visitor to Washington and would be 
pleased to visit your office to discuss this proposal in more detail. In case 
you haven't seen it, I will try to bring a VCR copy of the film, "Wings on this 
Man". I will even bring my guitar and sing the song for you. I think you will 
like both. 

Best regards, 

Wendell Wilkie Gunn 

Enclosures 

cc: Honorable Patrick Buchanan 



A FREEDOM CELEBRATION 

" I see an America , bursting with opportunity, her 
spirit unleashed and break ing free". 

-- President Ronald W. Reagan 

A FREEDOM CELEBRATION, creat ed as a salute to the Constitution of the United 
States, is inspired by the belief that there are no limits to human energy and 
ingenuity. A symbol of individual freedom and initiative, it gives vi sual 
expression to the notions that freedom is the key to progress and that the 
struggle for freedom is never finished. 

"Central to all of the struggles 200 years ago, and 
today, was the insatiable human hunger for freedom . " 

-- U.S . Chief Justice Warren Burger 

The parabola & transverse (BREAKING FREE) illustrate graphically the cent ral 
issue of the Constitutional struggle, then and now . Recognizing that either 
too little government or too much government can be harmful to the interests of 
the people, the objective was , and is, to find the balance that provides for 
"a more perfect union", while permitting individual freed om to flourish. 

"Everything that is really great and inspiring is 
created by men and women who labor in freedom." 

- - Albert Einstein 

Alternatively, BREAKING FREE de picts a burst of energy, meeting, moving, and 
piercing through a barrier . It represents the energy of free individuals who 
actively seek success , including those who face special challenges and have the 
special energy r equired to meet them, and who , regardless of c urrent 
circumstances, alread y sense that they will achieve it. 

The BALD EAGLE symbolizes the spirit of America and, hence, the source of the 
energy in BREAKING FREE. The traditional eagle and the contemporary BREAKING 
FREE together combine old and new , attesting to the durabi lity of the longest 
lasting written Constitution in the history of the world. 

FIFTY STARS are included, r epresenting the fifty states, even though only 
thirteen states existed when the Constitution was framed. Thirteen stars might 
have narrowed the celebration to those states, to the original Constitution and 
Bill of Rights, and to those persons who enjoyed full rights of citizenship at 
the time . A FREEOOM CELEBRATION salutes the entire Constitution with all of 
its amendments, including, importantly, the Thirteenth, Four teenth , Fifteenth, 
and Nineteenth Amendments . 

This Constitution has "undergirded pervasive freedom 
arts; in science, invention and technology ; in speech, 
enterprise ; and in methods of helping each other." 
creative, problem-solvin g , enterprising Amer ica."(*) 

and creativity in the 
press and religion; in 
The result is "a free, 

By r eaffi rming the vital importance of freedom and the central role of 
enterprisi ng individuals in human progress , A FREEDOM CELEBRATION represents 
the spirit tha t gave birth to America and transformed her in less than two 
hundred years from a small band of rebels into the strongest nation on earth. 

(*) 11 Why Celebrate the Constitution" , National Forum, Fall 1984 . 



FREEDOM AIN'T FREE (breaking free) 

( s ta nz a fl l ) 
they said there'll be; 
a new country; 
where we can be everything that we can be. 

secure for me; 
life liberty; 
on freedom's morn, when she was born, she was breaking free. 

(stanza 112) 
to write, to say; 
protect and pray; 
to come together peacefully in our own way. 

take back your tea; 
it ain't for me; 
why should i pay if i can't play? make freedom be. 

( refrain) 
freedom ain't free; 
they don't give it away; 
we have to win it anew and protect it every day. 

from sea to sea; 
it's our country; 
but if we want to be free, make freedom be. 

( s ta nz a fl 3 ) 
i'll fight to see; 
no chains on me; 
i'll fight because tomorrow's nothing if we ain't free. 

take from my neighbor; 
you take from me; 
i can't be free if he can't be, make freedom be. 

(repeat refrain) 

(bridge Ill) 
freedom is sacred, and it's sweet, but it's heavy; 
the most precious gift of all, but it ain't free; 

i want you to be free; 
i want you here with me; 
come walk with me, we can be free 'cause we'll be breaking free. 

(repeat refrain) 

* * * * * 
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