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ACTION February 2, 1981

MEMORANDUM FOR: RICHARD V. ALLEN
FROM: ROBERT M. KIMMITTQP
SUBJECT: Burden of Proof for Statutory

validity of Regulations

The Office of Cabinet Administration seeks your comments on a
proposal by Secretary Schweiker to shift the burden of proof
from the public to the government to show the statutory
validity of regulations (Tab A). The proposal is intended

to make regulatory agencies demonstrate a clear statutory basis,
and an established need, for future regulations.

A good agency general counsel should already be doing precisely
what is suggested here, but there is apparently sufficient
perceived abuse of the process by some agencies to warrant action
by the President. There is a legal question as to the extent of
the President's authority to give such instructions to independent
regulatory agencies (FTC, FCC, et al.), but that will have to be
resolved by the Attorney General and Fred Fielding.

RECOMMENDATION

That you concur in the Schweiker proposal by signing the
memorandum at Tab I.

Attachments
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MEMORANDUM

0172
THE WHITE HOUSE

WASHINGTON

february 2, 1981

ACTION

MEMORANDUM FOR: CRAIG L. FULLER
DIRECTOR
OFFICE OF CABINET ADMINISTRATION

FROM: RICHARD V. ALLEN W

SUBJECT: ' Burden of Proof for Statutory
Validity of Regulations

"I concur in the proposal by Senator Schweiker (Tab A) to
shift the burden of proof from the public to the government
to show the statutory wvalidity of regulations. This proposal
should be well received by regulatory agencies that already
are responsible and cautious in issuing new regulations, and
it will serve as a check on agencies that might tend toward
excessive regulation.
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THE WHITE HOUSE
WASHINGTON
CABINET MATTER MEMORANDUM
DATE: JANUARY 30, 1981
TO: ~ ALL CABINET MEMBERS
JIM BAKER
MIKE DEAVER
MARTIN ANDERSON
+PICK ALLEN
RICHARD BEAL
DICK DARMAN
SUBJECT: BURDEN OF PROOF FOR STATUTORY
VALIDITY OF REGULATIONS
COMMENTS/VIEWS DUE BY: Monday, February 2, 1981
TENTATIVE CABINET
DISCUSSION DATE: Wednesday, February 4, 1981

RETURN TO: Craig L, Fuller
Director
Office of Cabinet Administration
456-2823



CABINET MATTER

SUBJECT: Shifting the burden of proof from the public to the government

to show statutory validity of regulations — for possible inclusion in

ACTION FORCING EVENT: Development of Executive Order on regulations.

STATEMENT OF THE ISSUE: Should the Executive Order include provisions to,

in effect, shift the burden of proof from the public to the government to
show statutory authority and justification for regulations?

I.

Executive Order on regulations.
II. ORIGINATOR: Secretary Schweiker
ITT.
IV,
V.

ANAIYSIS: Under present law and practice, agency legal interpretations

are given a presumption of validity, thereby shifting the burden of proof
on people and businesses being regulated to show the regulation exceeds
statutory authority. Aas a result, regulators have an opportunity to
stretch the law with very broad interpretations. In addition, regulators
now generally are not required to show substantial reasons for their
regulation (such as clear facts showing the need for it); it is generally
legally sufficient to show just enough rationale that the regulation does
not appear arbitrary. As a result, requlators have an opportunity to
largely ignore objections submitted by people and businesses being
regulated.

Regulatory reformers in Congress have sought to change these standards
through amending judicial review criteria to put the burden on the regula-
tors to show their legal authority, and make them show substantial reasons
and evidence for their regulation. This was included in the 1980 Bumpers
amendment (passed by the Senate but not the House), and the new Bumpers-
Laxalt bill this year, and has been strongly supported by business

groups.

The President can, by Executive Order, direct Executive Branch agency
heads to adhere to these same standards as to clear legal authority and
substantial evidence for requlations. This would effectively shift the
burden of proof to the government to show the authority and justification
for its regulations. This would not require new steps in the existing
regulatory process of notice of proposed rulemaking, opportunity for
public comment, and final promulgation. But it would require that this
existing rulemaking process include more careful legal and factual
analysis for the requlations to meet their burden of proof that the
regulation is legal and justified.

As with other proposals for inclusion in the Executive Order, there
are legal uncertainties about the President's authority to instruct inde-
pendent regulatory agencies. The most recent prior Executive Order on
regulations (E.O. 12044, March 23, 1978) avoided a confrontaticn in the
courts and with Congress by relying upon voluntary compliance (influenced
by budget process reviews) by independent agencies.



RECOMMENDATION: That the Executive Order include a requirement that after

VII.

normal notice and camment, and as part of final promulgation of any new
regulation, the agency head must:

(1) determine that the regulation is clearly within the authority dele-
gated by law and consistent with Congressional intent, and include in
- the Federal Register at the time of pramilgation a memorandum of law
supporting that determination; and

(2) determine that the reasons and factual conclusions behind the regu-~
lation are supported by substantial evidence in the agency record,
including camments submitted by members of the public required to
comply with the regulation, and include in the Federal Register a
sunmary of the evidence supporting that determination.

DECISION

Rpprove Approve as amended Reject No action









RICHARD A SNELLING

GOVERNOR

OFFICE OF THE GOVERNOR
STATE OF VERMONT
MONTPELIER, VERMONT 05602

March 13, 1981

012976

The Honorable Ronald Reagan
President of the United States
The White House

Washington, D.C.

Dear President Reagan:

In my letter to you earlier this month I suggested
you might consider a bill which, if passed by Congress,
would give you emergency powers i accompany budget
reductions with structural and regulatory changes. Such
emergency powers would enable your administration to
"fast track"”" federalism reforms and program simplifica-
tions so that the states and local governments could
better manage the impacts of the reductions and avoid
undue shifting of burden and the threat of litigation.

‘T have drafted such a bill for your consideration.

In my letter I also pointed out to you the advantage
a request for such emergency temporary powers might provide
even if rejected by Congress. Having tried to make the
necessary structural and regulatory changes in concert
with budget reductions, your administration would be less
vulnerable to charges that the reductions were ill timed
and unfair as Congress proves unable to accomplish the
federalism reforms in a timely fashion.

I also have sent the proposal to Senator Roth in
response to a request from him.

RAS/amp
Enclosure



THE EMERGENCY ECONOMIC POWERS ACT OF 1981

A BILL
To grant to the President, for a period of 18 months, the
authority to streamline, simplify and consolidate federal
assistance programs in connection with reduced federal funding

budgeted for fiscal years 1982 and 1983.

STATEMENT OF PURPOSE
Sec. 101 It is the purpose of this act
(1) To enable the President to accompany budget reductions in
the funding of federal assistance programs to state and local
governments with actions to permit>grantees to set priorities and
to allocate funds in accord with Congressional intent and
objectives, and with executive oversight.
(2) To enable the President to waive certain requirements
imposed by law and regulation pertaining to federal assistance

programs budgeted to receive reduced funding in FY 1982 and/or

1983,



(3) To enable the President to consolidate federal assistance

programs when such consolidation would further the goals and

objectives of the programs consolidated.

DEFINITIONS

Sec. 102, As used in this Chapter -~

(1) The term 'Agency' has the same meaning as the term 'Federal
g y

Agency' in Section 101 of the Intergovernmental Cooperation act

of 1968.

(2) The term 'Federal Assistance' means any assistance provided

by an agency in the form of grants, loans, loan guarantees,

property, contracts, cooperative agreements or technical assistance

to state or local governments, except that such term does not

include direct cash assistance to individuals, contracts for the

procurement of goods and services of the United States subsidies

and insurance.

Sec. 103, Examination of Federal Assistance Programs Required

Prior to the beginning of fiscal year 1982, the President



shall examine all federal assistance programs scheduled for

reduction in federal funding in that fiscal year to determine

if it is necessary or desirable to -

(1) Waive certain generally applicable requirements or

specific regulations which create a burden or cost for the

grantee government, and are not clearly required to carry out

the specific congressional intent and objectives of the federal

assistance program itself; or,

(2) Consolidate related programs which have the same purposes;

Sec. 104. Statement of Waiver

(a) TIf the President, after making the examination required

by Section 103 of this Chapter, finds that waiver of requirements

or regulations is necessary or desirable to relieve an unjustified

burden or cost from grantee government(s), he shall enact the

waiver(s) by Executive Order and shall prepare and transmit to

the Congress by October 1, 1981 a statement of "waiver" for

each federal assistance program so affected.

(b) 1In each statement of waiver the President shall =~



Sec.

(a)

(1) specify in detail and by federal register citation or

other specific reference the regulation(s) or requirement(s)

to be waived;

(2) the nature and extent of the burden on state and/or

local government created by the regulation(s) and/or

requirement(s) to be waived; and,

(3) include a statement that the regulation(s) and/or

requirement(s) to be waived are not clearly required

to carry out the specific Congressional intent and

objectives of the federal assistance program.

105. Consolidation Plans

If the President, after making the examination required

by Section 103 of this Chapter, finds that consolidation of

related programs 1is necessary or desirable to simplify

administration and facilitate the adaptation of federal

assistance programs to the particular needs of grantee

government(s) in order to provide greater productivity and



efficiency with reduced funding, he shall enact the consolidations

by Executive Order and shall prepare and transmit to the Congress

a Consolidation Plan for each group of functionally related

programs.

(b) In each Consolidation Plan the President shall -

(1) place responsibility for administration of the

consolidation plan in a single federal agency;

(2) specify in detail the terms and conditions under

which the federal assistance programs included in the

plan will be administered, including a specification

of requirements such as state and local matching,

allotment and apportionment, financial management,

planning, eligibility requirements and accountability

for results,

Sec. 106. Method of Taking Effect

A waiver or consolidation shall take effect by Executive

Order of the President except that the Congress may act



within thirty (30) days of receipt by either House of a

Statement of Waiver as provided for in Section 104 or a

Consolidation Plan as provided for in Section 105 to overturn

such order.

Sec. 106. State Plans

(a) The President may authorize the agencies to receive

plans for spending fiscal 1982 and fiscal 1983 federal

assistance funds for programs within the areas of responsibility

of each agency. Such plans shall -

(1) conform to format and content requirements established

by the agency secretary;

(2) cover broad areas of public concern and policy;

(3) include specific spending plans for functionally

related programs within those broad areas;

(4) state specific state objectives and expected results;

and,

(5) specify rules, regulations, requirements from which



waivers, extensions or other relief is required.
(b) The Agency Secretary shall review state plans submitted
to determine if (1) the plans are consistent with the intent
and objectives of Congress; (2) if the state plans meet
agency requirements established in (a)(l) above; and (3)
if the planned activities conform to federal law and relevant
regulations.
(c¢) Upon finding that the requirements of (b)(l), (2) and
(3) are met the Secretary shall approve the state plans
and shall -
(1) authorize at an amount specified by the Secretary
or by applicable law, consolidated funding of the
activities specified in the state plan by the agency
subject to the requirements, rules and procedures
specified in (a)(l) above;
(2) transmit a copy of the approved state plan to
the Congress.

Sec. 107. Expiration or Termination of State Plans



(a) State Plans approved pursuant to Section 106 shall

remain in effect through fiscal year 1983 or until -~

(1) Congress adopts a block grant to consolidate

federal assistance programs covered in the plan;

(2) Congress acts to terminate federal funding for

The programs covered in the plan or;

(3) Congress enacts other reform(s) in the federal

assistance system which provide the states with the

authority to set priorities, allocate state and federal

funds and establish institutional arrangements to meet

national objectives with reduced and constrained federal

oversight.
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March 31, 1981

MEMORANDUM FOR JAMES W. NANCE

&
FROM: ROBERT M. KIMMITT

SUBJECT: Presidential Succession

The order of Presidential succession is:

Vice President

Speaker of the House

President pro tempore of the Senate
Secretary of State

Secretary of the Treasury

Secretary of Defense

Attorney General

Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary
Secretary

of
of
of
of
of
of
of
of
of

Interior

Agriculture

Commerce

Labor

Health and Human Services
Housing and Urban Development
Transportation

Energy

Education

At Tab A are relevant documents:

—-—- Article II, section 5 of the Constitution

-— 25th Amendment to the Constitution

-- 3 U.S.C. section 19,

Attachments

as amended.
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CONSTITUTION OF THE UNITED STATES 21

December 19, 1960; New York, January 17, 1961; California, January 19, 1961;
Oregon, January 27, 1961; Maryland, January 30, 1961; Idaho, January 31,
1961; Maine, January 31, 1961; Minnesota, January 31, 1961; New Mexico,
February 1, 1961; Nevada, February 2, 1961; Montana, February 6, 1961;
South Dakota, February 6, 1961; Colorado, February 8, 1961; Washiagton,
February 9, 1961; West Virginia, February 9, 1961; Alaska, February 10, 1961;
Wyoming, February 13, 1961; Delaware, February 20, 1961; Utah, February 21,
1961; Wisconsin, February 21, 1961; Pennsylvania, February 28, 1961; Indiana,
March 3, 1961; North Dakota, March 3, 1961; Tennessee, March 6, 1961; Michi-
gan, March .8, 1961; Connecticut, March 9, 1961; Arizona, March 10, 1961;
Illinois, March 14, 1961; Nebraska, March 15, 1961; Vermont, March 15, 1961;
Iowa, March 16, 1961; Missoari, March 20, 1961; Oklahoma, March 21, 1961;
Rhode Island, March 22, 1961; Kansas, March 29, 1961; Ohio, March 29, 1961.
Ratification was completed on March 29, 1961. - - - -
The amendment was subsequently ratified by New.Hampshire on March 30,
1961) (when that State annulled and then repeated its ratification of March 29,

1961). . ‘ : )
The amendment was rejected by Arkansas on January 24, 1961. : :
. K . ' o LN

ARTICLE [xx1v}]

SecrioN 1. The right of citizens of the United States to. vote in
any primary or other election for President or Vice President, for
electors for President or Vice President, or for Senator or Representa-
tive in Congress, shall not be denied or abridged by the United States
or any State by reason of failure to pay any poll tax or other tax.-

Sec. 2. The Congress shall have power to enforce this article by-
appropriate legislation. . B o

The 24th amendment to the Constitution was proposed by the Congress on-
August 27, 1962. It was declared, in a certificate of the Administrator of General
Services, dated February 4, 1964, to have been ratified by the legislatures of 38 of
the 50 States. The dates of ratification were: Illinois, November 14, 1962; New
Jersey, December 3, 1962; Oregon, January 235, 1963; Montana, January 28, 1963;
West Virginia, February 1, 1963; New York, February 4, 1963; Maryland, Febru~
ary 6, 1963; California, February 7, 1963; Alaska, February 11, 1963; Rhode
Island, February 14, 1963; Indiana, February 19,1963; Utah, February 20, 1963;
Michigan, February 20, 1963; Colorado, February 21, 1963; Ohio, February 27,
1963; Minnesota, February 27, 1963; New Mexico, March 5, 1963; Hawaii, March
6, 1963; North Daketa, March 7, 1963; Idaho, March 8, 1963; Washington, March
14, 1963; Vermont, March 15, 1963; Nevada, March 19, 1963; Connecticut,
March 20, 1963; Tennessee, March 21, 1963; Pennsylvania, March 25, 1963;
Wisconsin, March 26, 1963; Kansas, March 28, 1963; Massachusetts, March 28,
1963; Nebraska, April 4, 1963; Florida, April 18, 1963; Iowa, April 24, 1963;
Delaware, May 1, 1963; Missouri, May 13, 1963; New Hamﬁshire, June 12,
1963;9Kentucky, June 27, 1963; Maine, January 16, 1964; South Dakota, January
23, 1964.° : o ' ’ :

~"Ratiﬁcation was completed on January 23, 1964.
The amendment was rejected by Mississippi on December 20, 1962.

ARTICLE [xXV].
SectioN 1. In case of the removal of the President from office or
of his death or resignation, the Vice President shall become President.
Sec. 2. Whenever there is a vacancy in the office of the Vice Presi-
dent, the President shall nominate a Vice President who shall take
office upon confirmation by a majority vote of both Houses of Congress.
Sec. 3. Whenever the President transmits to the President pro
tempore of the Senate and the Speaker of the House of Representa-
tives his written declaration that he is unable to discharge the powers
and duties of his office, and until he transmits to them a written decla-
ration to the contrary, such powers and duties shall be discharged by
the Vice President as Acting President.




22 CONSTITUTION OF THE UNITED STATES

Sec. 4. Whenever-the Vice President and a majority of either the
srincipal officers of the executive departments or of such other body
1s Congress may by law provide, transmit to the President pro tempore
»f the Senate and the Speaker of the House of Representatives their
vritten declaration that the President is unable to discharge the powers
wnd duties of his office, the Vice President shall immediately assume
‘he powers and duties of the office as Acting President.

Thereafter, when the President transmits to the President pro
.empore of the Senate and the Speaker of the House of Reloresenta-
.ives his written declaration that no inability exists, he shall resume
:he powers and duties of his office unless the Vice President and a
najority of either the principal officers of the executive department or
»f such other body as Congress may by law provide, transmit within
‘our days to the President pro tempore of the Senate and the Speaker
f the House of Representatives their written declaration that the
>resident is unable to discharge the powers and duties of his office.
Thereupon Congress shall decide the issue, assembling within forty-
sight hours for that purpose if not in session. If the Congress, within
twenty-one days after receipt of the latter written declaration, or, if
Congress is not in session, within twenty-one days after Congress is
required to assemble, determines by two-thirds vote of botlr Houses
that the President is unable to discharge the powers and duties of his
»fice, the Vice President shall continue to discharge the same as
Acting President; otherwise, the President shall resume the powers
and duties of his office. -

The 25th amendment to the Constitution was proposed by the Congress on
July 6, 1965. It was declared, in a certificate of the Administrator of General
Services, dated February 23, 1967, to have been ratified by the legislatures of 39
of the 50 States. The dates of ratification were: Nebraska, July 12, 1965; Wiscon-
sin, July 13, 1965; Oklahoma, July 16, 1965; Massachusetts, August 9, 1965;
Pennsylvania, August 18, 1965; Kentucky, September 15, 1965; Arizona, S.p-
tember 22, 1965; Michigan, October 5, 1965; Indiana, October 20, 1965; California,
October 21, 1963; Arkansas, November 4, 1965; New Jersey, November 29, 1965;
Deluware, December 7, 1965; Utah, January 17, 1966; West Virginia, January 20,
1966; Maine, January 24, 1966; Rhode Island, January 28, 1966; Colorado,
February 3, 1966; New Mexico, February 3, 1966; Kansas, February 8, 1966;
Vermont, February 10, 1966; Alaska, February 18, 1966; Idaho, March 2, 1966;
Hawaii, 'March 3, 1966; Virginia, March 8, 1966; Mississippi, March 10, 1966,

- New York, March 14, 1966; Maryland, March 23, 1966; Missouri, March 30,
1966; New Hampshire, June 13, 1966; Louisiana, July 5, 1966; Tennessee, Janu-
ary 12;,°1967; Wyoming, January 25, 1967; Washington, January 26, 1967; Iowa,
January 26, 1967; Oregon, February 2, 1967; Minnesota, February 10, 1967;
Nevada, February 10, 1967.

Ratification was completed on February 10, 1967.

The amendment was subsequently ratified by Connecticut, February 14, 1967;'1

Montana, February 15, 1967; South Dakota, March 6, 1967; Ohio, March 7,
1967; Alabama, March 14, 1967; North Carolina, March 22, 1967; Illinois,
March 22, 1967; Texas, April 25, 1967; Florida, May 25, 1967.

ARTICLE [XXV1]

. SectioN 1. The right of citizens of the United States, who are
eighteen years of age or older, to vote shall not be denied or abridged
by the United States or by any State on account of age.

Skc. 2. The Congress shall have power to enforce this article by
appropriate legislation.

<
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The 26th amendment to the C
March 23, 1971. It was declared, i
Services, dated July 3, 1971, to ha
50 States. The dates of ratification
March 23, 1971; Minnesota, March
ton, March 23, 1971; Hawaii, Mar
Montansa, March 29, 1971; Arkar
Iowa, March 30, 1971; Nebraska, A
April 7, 1971; Michigan, April 7, 1!
1971; Indiana, April 8, 1971; Mair
isiana, April 17, 1971; California, .
sylvania, April 27, 1971; Texas, Aj
West Virginia, April 28, 1971; Newl
Rhode Island, May 27, 1971; New
Missouri, June 14, 1971; Wisconsin,
June 30, 1971; Ohio, June 30, 19"
July 1, 1971.

Ratification was completed on J

The amendment was subsequent
July 8, 1971 ; Georgia, October 4, 1¢
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not President-elect until the Electoral College has voted or its
votes have been counted but Congress did not take this tack in
the Transition Act.

Advice received from the President-elect's transition staff may
have the same need for confidentiality as advice provided to a
President by his staff. I doubt the same claim could be made for
unsolicited advice or advice prepared by federal agencies during
transition. (It defies political reality to suggest that agencies
reporting to one President stand in a confidential relationship to a
President-elect.) Thus, the source of the advice may affect the
legitimacy of a privilege claim. Of course different rules would
-apply to classified information furnished to a President-elect by
federal agencies. Once he becomes President he may clearly assert
privilege as to these records.

Custody and control of the files may also have a bearing. Studies
prepared for the transition which remain in private hands beyond
the President's control may be beyond the scope of the privilege.

Justice once successfully asserted privilege over ATT files dealing
with electronic surveillance but based its argument on the national
security factor and on the unique status of ATT as the sole supplier
of lease lines on which the government was forced to rely. The

case is not a solid precedent for asserting privilege over records
in private custody or control.

In the end, as you recall, the viability of any claim of executive
privilege rests on the strength of the public interest claim for
non-disclosure as against the need of the Court or Congressional
Committee for the information. I suspect this is as true of
transition papers as Executive Branch records.









October 13, 1981

MEMORANDUM FOR THE PRESIDENT

FROM: FRED F. FIELDI]
COUNSEL TO THE

SUBJECT: Assertion of Executive Privilege

Representative John Dingell, Chairman of the Subcommittee on
Oversight and Investigations of the House Energy and Commerce
Committee, has subpoenaed Secretary Watt to appear on

Ccteber 14, 1981l and produce all documents relating to the
determination of reciprocity between the United States and
Canada under the Mineral Lands Leasing Act.

This subpoena followed extensive negotiations between
Interior personnel and Mr. Dingell's staff, and production

of numerous documents to the Subcommittee. Subsequent to

the issuance of the subpoena, thirty-two additional documents
were turned over (see Tab A). However, the remaining
thirty-one documents are those utilized by the Department of
Interior and the Cabinet Council on Trade Policy, which
contain either classified information, or are frank, candid
option or position papers used or being used in the formula-
tion of policy. These documents are described in Tab B.

These documents have been reviewed at Interior, Justice and
the White House. The Attorney General recommends that you

exercise &xecutive Privilege and direct Secretary Watt not

to turn over these documents. I concur in this recommend-

ation.

This will be the first instance in which you have asserted
Executive Privilege; it is a very strong case for the
assertion.

RECOMMENDATION:

That you sign the Memorandum to Secretary Watt attached at
Tab C.

I'>~+ --mu initial all pages attached at Tab B.









,UP.' Nunlut do  red wf"/
CoueS[m»o( 71\ eaJNK "’f_

Materials Released October 9, 1981.

l. Papers entitled "North American Trade Agreement Study" prepared
by agency staffs under coordination of the Office of U.S. Trade
Representative.

2. Relevant portions of memorandum from Frank Vukmanic, June
29, 1981, regarding background paper for June 30, 1981, meeting
of CFIUS.

3. Confidential State Department telegram regarding Canadianization
of petroleum industry.

4. Letter from attorneys for Dome Petroleum Corporation to
Secretary Watt, July 21, 1981.

5. Agenda of meeting between Canadian and U.S. officials
Foreign Investment Review Agency.

6. Statistical summary of operation of Foreign Investment Review
Agency dated May 13, 198l1.

7. List of participants in meeting with U.S. officials
Foreign Investment Review Act.

8. Opening remarks by Honorable Herb Gray, Minister responsible
for the Foreign Investment Review Act, to the House Standing
Committee on Finance, Trade, and Economic Affairs, May 26, 1981.

9. Letter from Secretary Baldridge and Ambassador Brock to
Honorable Herb Gray, April 21, 1981.

10. Letter from Secretary Baldridge and Ambassador Brock to
Honorable Herb Gray, April 9, 1981.

11. Letter from William Brock, United States Trade Representative,
to Honorable Peter M. Tow, Ambassador of Canada, undated.



12. Briefing for Secretary Watt's July 15 press briefing: Foreign
Investment and U.S. Energy Industry, undated.

13. Statement of James G. Watt, Secretary of the Interior,
before the House Energy Subcommittee on Oversight, August 6, 1981.

14. Memorandum from Jack Campbell to Don Hodel, August 19,
1981, re: .Canadian Energy Minister Mark Londe's statement.

15. Telegram from U.S. Embassy, Ohawa, September 18,
1980 regarding determination of reciprocating nations under
the Mineral Leasing Act.

16. Interior Department memorandum from Ligia Salcedo, August
10, 1981 regarding reciprocity under MLA Section 1.

17. Letter from Don Hodel to Assistant Attorney General
Baxter, August 12, 1981 regarding Canadian Reciprocity
under Mineral Land Leasing Act.

18. Memorandum from Don Hodel to Roger Porter, August 17,
1981 regarding Secretary Watt's testimony on Canadian Foreign
Investment Policy.

19. Undated, unsigned paper entitled "Canadian Foreign
Investment Policy." :

20. Undated, unsigned paper entitled "DOI review: Foreign
Investment and the MLLA."

21. Undated, unsigned paper entitled "Questions and Answers
on Canadian and Foreign Investment Policy.

22. Undated, unsigned draft memorandum entitled "Process for
Determining Canada's Reciprocity Status under the MLLA."

23. Text and legislative history of Mineral Lands Leasing Act.

24. Letter to Ambassador Brock from Congressman Dingell,
June 29, 1981.

25. Letter to the President from Congressman Dingell, June
24, 1981. -



26. Outline of Trade

Policy Study Committee study entitled

Canadian Investment Strategy.

27. Outline of Study
United States.

28. State Department
in Kuwait.

29. State Department
in Kuwait.

30. State Department
Kuwait.

31. State Department
Mineral Lands Leasing

entitled Canadian Investment in the
telegram No. 2212 from American Embassy
telegram No. 3653 from American Embassy
telegram No. 4211 from American Embassy in

memorandum dated July 21, 1981 regarding
Act.

32. Letters dated August 15, 1980, October 24, 1980, and
January 8, 1981 regarding FIRA consideration of American

corporation's attempt

to acquire control of a Canadian enterprise.

(To be shown to Subcommittee and staff but no copies provided).

-3-
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Items Not Being Released

1. Memorandum fraon William Brock, United States Trade
Representative to members of the Trade Policy Committee, regarding
options paper on Canadian Investmént-Policy dated July 6, 1981,
and attached options paper. ‘

2. Memorandum from the Assistant Secretary for Energy and
Minerals to the Director of the Bureau of Land Management and the
Solicitor of the Department of Interior fegarding Canadian recipro-
city determination under Mineral Lands Leasing Act, dated July 2, 1981.

3. Portions of meetings of Trade Policy Meetings dated
July 7, and July 24, 1981.

4. Undated memorandum to the Secretary from the Solicitor of
Interior regarding reciprocity determination.

5. .Classified telegrams from U.S. Embassy in Canada dated
July 17 and July 22, 1981.

6. Classified State Department memoranda from commercial
officer AMCONGEN Calgary dated July 27, 1981.

7. Minutes of meeting of United States/Canada consultations
on operations of the Foreign Investment Review Agency, dated
June 12, 1981.

8. Drafts of testimony for Secretary of the Interior con-
cerning foreign investment policy dated July 17;\1981,.Ju1y 31,
1981 and August 5, 1981.

9. Undated paper prepared for‘Secretary of the Interior's
use in Cabinet Council discussion entitled "Foreign Investﬁent in

-

the U.S. Energy and Mineral Industries.”



10. Undated memorandum to the Undersecretary of Interior
£ fhe Solicitor, regarding legal issues on Canadién reciprocity.

11. Memorandum from Perry Pendley to Secretary Watt
dated July 23, 1981, regarding Mineral Leasing Act.

12, Memorandum from Roger Porter fo Cabinet Council on
Economic Affairs, dated July 21, 1981, regarding Mineral Lands
Leasing Act.

13. Memorandum from Roger Porter to James G. Watt regarding
Cabinet Council on Economic Affairs meeting, July 22, 1981.

14. Cabinet Council on Economic Affairs agenda and issue
paper on Canadian Foreign Investment Policy,-dated July 21 and
23, 1981.

15. Memorandum for the Cabinet Council on Economic Affairs
from nger P. Porter, dated July 21 and 27, 1981.

16. Memorandum from Donald Hodel to Roger Porter and
attached Cabinet Council issue paper on Canadian foreign invest-
ment policy, dated July 24, 1981.

17. Untitled, undated paper on Foreign Investment in the
U.S. Energy and Minerals Energy.

18. Untitled, undated State Department paper on Mineral
Lands Leasing Act of 1920.

19. Memorandum from William Brock to Trade Policy Committee,
dated July 6, 1981, regarding attached paper on Canadian investment
policy. |

20. Memorandum to Director of Bureau of Land Management and
Solicitor of Interior, dated July 2, 1981, regarding Canadian

reciprocity determination under 1920 Mineral Leasing Act.
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P4



21. Memorandum from Jack Campbell to Mark Santucci,
dated September 4, 1981, regarding comments on early papers fof
TPSC response to Canada.

22. Undated memorandum to Secretary‘of Interior from
Solicitor of the Interior regarding reciprocity determinationms.

23. Memorandum from Jack CampbellAto Frank Vukmanic
dated July 14, 1981, regarding issues of concern to the
Department of the Interior in foreign (Canadian) investment in
U.S. companies.

24, Memorandum from Ligia Salcedo, July 14, 1981, regarding
limited reciprocal status in Canada within the meaning of the
Mineral Leasing Act.

25. Cabinet Council issue paper, July 24, 1981, regarding
Canadian foreign investment policy.

26. Interior Department memorandum regarding issues concerning
the Mineral Lands Leaéing Act reciprocity provision.

27. Interior Department memorandum from Jack Campbell dated e
September 9, 1981, regarding further issues concerning the Mineral
Leasing Lands Act reciprocity provision.

28. 1Interior Department memorandum from Jack Campbell, dated
August 11, 1981, regarding first stage review of reciprocity provision
of the Mineral Act.

29. Paper entitled '""Legal Questions concerning the Non-
Reciprocal Provisionvof the Mineral Lands Leasing Act of 1920."

30. Paper entitled "Options for Making Reciprocity Provisions

under.the Authority of the Mineral Lands Leasing Act of 1920."

31. Untitled Interior Department Options paper on foreign

investments.. . (ZXQ\_ l
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The President
The White House
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Dear Mr. President:

Earlier this year, following a bipartisan tradition, we requested on
behalf of the Committee on Government Operations and its Subcommittee on
Government Information and Individual Rights, a statement of the adminis-
tration's policy regarding the use of the claim of "executive privilege"
to withhold information from Congress. On March 12, Mr. Friedersdorf,
responding on your behalf, advised the Subcommittee that its request had
been forwarded "to the President's Legal Counsel for prompt attention."
Four months have passed since the referral of that request and, as yet,
there has been no response.

We are convinced that it is in the best interest of the Executive and
the Congress to avoid contention or even the appearance of controversy
regarding the use of the claim of "executive privilege." It is our firm
belief that a statement at this time of your administration's policy would
do much to diminish the prospect of confrontation.

Thank you for your attention to this matter.

[ Sincerely, .
7 fack Brooks /" G¥enn Englis

airman, Sybcommittee on
Government Information and

Chairman, Committee on
Government Operations

Ranking Minority Member

Subcommittee on Government
Information and Individual
Rights

Ranking Minority Member
Committee on Government Operations





