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3) Termination: The termination provisions of the
Resolution apply only to those situations involving
hostilities or the imminent threat of hostilities

[§ 4(a)(l)]. The Resolution requires that the President
must terminate the use of armed forces in those situa-
tions within 60 days after a report is submitted or
required to be submitted under § 4(a)(l) unless the
Congress i) has specifically authorized U.S. involvement
by statute or a declaration of war; ii) has extended by
law such 60-day period; or iii) is physically unable to
meet. (The President may obtain a 30-day extension of
the 60-day period by certifying to Congress that the
extension is needed to achieve the safe withdrawal of
U.S. Armed Forces.) If armed forces are actually engaged
in hostilities, Congress may order their removal by
concurrent resolution at any time. If troops are intro-
duced "equipped for combat," absent "hostilities" or
"imminent threat of hostilities,”™ [§ 4(a)(2)] the
termination provisions are not applicable.

RESOLUTION AS APPLIED TO LEBANON

In a letter to you dated July 6, 1982 (attached at Tab B),

House Committee on Foreign Affairs Chairman Clement Zablocki
concludes that because U.S. troops deployed to Lebanon would

be entering a situation involving hostilities or the imminent
threat thereof, you must report their deployment under § 4(a)(1l)
of the Resolution. Zablocki fears that you will seek to avoid
the termination provisions of the Resolution by filing a re-
port under § 4(a)(2) instead. While Congress might conceivably
invoke the termination provisions of the Resolution even if

you filed a report under § 4(a)(2), the legal dispute that
might ensue creates a strong Congressional preference for

§ 4(a)(l) reports in borderline situations where the presence
of "hostilities"™ or the "imminent threat" thereof can be legiti-
mately questioned.

The Executive Branch has consistently defined "hostilities”
and "imminent hostilities™ more narrowly than Congress,

and has noted that both terms are "definable in a meaningful
way only in the context of an actual set of facts." Neither
term necessarily encompasses irregular , infrequent or
isolated violence which may occur in a particular area.
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RECOMMENDATIONS

l. That you stress that our current efforts are being directed
to the development of a situation where hostilities are
not imminent.

2. That you respond to any Congressional inquiries to the
effect that the terms of U.S. participation in the Lebanon
situation and the circumstances prevailing at-the time
will determine under which section of the War Powers
Resolution you report to Congress. No decision can be
made at this time, and we will continue to consult with
Congress as events occur.

[NSC concurs with these recommendations.]

Attachments

cc: Edwin Meese III
James A. Baker III
William P. Clark
Michael K. Deaver






WAR POWERS RESOLUTION

For Legisictive History of Act) sce p. 2346

~ PUBLIC LAW 93-14S; §7 STAT. 355

{H. J. Rey, 842} .
Joint Fesolution concerning the war powers cf Congress and the President.

Resolved by the Senate and House of Represenfcilves of the Uwiled
Sletes af .~hm:ri.ca 1 Cangrees agsembled, That:

SHORT TITLE

Scetion 1. This joint resolution may be cited as the “War Powers
Resolation”, :

87. 13 U.S.C.\. § 712

614
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Nov. 7  WAR POWERS RESOLUTION P.L. 93-148

PURPOSE AND POLJ.CY

Sec. 2. - (a) Itis the purpose of this joint resolution.to fulfill the
intent of the framers of the Constitution of the United S$tates and.
insure that the collective judgment of hoth the Congress and the-
President will apply to the introduction of- United States Armed
Forces into hostilities, or into situations where imminent involve-
ment in hostilities is clearly indicated by the circumstances, and to

the continued use of such forces in hostilities or in such situatians.
© (b) Under article I, section 8§, of the Constitution, it is specifically
provided that the Congress shall have the power to make all laws
necessary and- preper for carrying into execution, not only its own
powers but also all other powers vested by the Constitution.in the
Government of the United States, or in any departr"ent or officer
thereof. :

(¢) The constitutional powerg of the Presxdent as Cn.*::mardez'-m-
Chief to introduce United States Armed Forces into hc;ulxbe:, or
into situations where imminent involvement in hostilities is clearly
indicated by the circumstances, are exercised only pursuznt to (1) a
declaration of war, (2) specific statutory authorization, or (3) a
national emergency created by attack upon the United States, xts ter-
ritories or pos sessions, or its avmed forces.

D CONSULTATION

- Sec.3. The President in everv possible instarce shall consult with
. Congress befere introducing United Statas Armed Forces into hosiili-
ties or into situations where imminent involvement in hostilitics is
clearly indicated by the cireumstances, und after every such introduc-
tion shall consult regujarliy with the Congress until United Stnles
Armed Forces 2ve no lonegoy enmaced in hostilities or rn\e heen re-
moved from such situa txons. 1

~ ' . REPORTING . - . .
. Sec. 4. (a) In the absence of a deelaration of war, in anv case in
which United States Avrmed Forces are introduced—
(1) into hostilitics or into situations where imminent involve-
" ment in hostilities is clearly indicated by the circumstances;
(2) inlo the territory, airspace ov waters of a Toreign nation,
while equipped for combat, except for deployments which relate
solely to supply, replacement, repaiv, or training of such forces;
or
(3) In_numbers which substantinlly enlarge United Slales
Armed Forees equi; >pcd for combat ulready lucated in a {forcign
nation:
the President shall submit wilhin 48 hours to the Speaker of the
House of Representatives aud to the Presidenl pro temipore ¢f the
Senate a revort, in writing, setting forth—
(A) the circumstaniees nncessitating the introduction of Unit-
cd States Avned Fovees;
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(B) the constitutional and legislative authority under which
such introduction took place; and

(C) the estimated scope and duration of the hostilities or
involvement.

(b) The President shall provide such other information as the
Congress may request in the fulfillment of its constifutional re-
sponsibilities with respect to committing the Nation to war and to
the use of United States Armed Forces abroad.

(¢) Whenever United States Armed Forces are introduced irto
hostilities or into any situation described in suhsection (a) of this
section, the President shajl, so long as such armed forces confinue
to be engaged in such hostilities or situation, report to the Counxicss
pericdically on the status of such hostilities or situation as well as
on the scope and duration of such hostilities or sityation, but in no
event shall he report to the Congress less often than once every.
six moxnths.

. CONGRESSIO\' .L ACTION ‘ L

© See. 5. (a) Each report submx ted pursuant to secticn.4(a)(1)

shall be transmitted to the Speaker of the House of Representatives

and to the President pro tempore of the Senzate cn'the same calendar
- day. Each report so transmitted shall ba referred (o the Commitice

on Foreign Affairs of the House of Representatives and to the Cuimn- .

mitiée on Foreign Relations of the Sendte for appropriziz “r.tr-.n.
* If, when the report is tr'*mmxtted the Congress has adjourned rine
die or has adjourrned for any period in excess of three c.alcx.u‘
days, the Speaker of the House of Representatlives and the President
pro tempore of the Senate, if they deem it advisable (or if petitioned
- by at least 30 percent of the membership of their respective Heouses)
shall jointly request the President to convene Congress in order that
it may consider the report and take appropriate action pursuant tn
this section. .

{b) Within sixty ca]cnd:u’ days after 2 regort is submxtted ar is
required to be submitied pursuant to section 4(a)(1l), whichever is
earlier, the President shall terminate any use of United Sintes
Armed Forces with respect to which such repert was submitied (or
required to be submitted), unless the Cangress (1) has adecluted war-
or_has enzcted a specific authorization for such use of Upited
States Armed Forees, (2) has extended by law such sixty-day nevied,
or (3) is physically unable to mect as a result of an armed attack
upon the United States. Such sinty-day perviod si:all be extenced fov
not more than an additional thirty days if the President determinges
and certifics to the Conzress in writing thal unaveidable military
necessity respucting the safety of Urited States Armed Forces re-
quxres the conlinued use of such armed {orees in .hc course of bring-
ing about a prompt removal of such forces,

(¢) Notwithstanding subsection (L), at amy time that United
States Armied Forces are engaged in hostilities outside the territory
of the United Slates, its pocsessions and territories without a decla-
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Lration of war or specific statutory authorization, such forces shall
“be removed by the President if the Congress so directs by concur-
rent resolution,

CONGRESSIONAL PRIORITY PROCEDURELS FOR
JOINT RESOLUTION OR BILL

Sec. 6. (a) Any joint resolution or bill introduced pursuant to
section 5(b) at least thirty calendar days hefare the expiration of the
sixty-day period specified in such section shall be referred to the
Committee on Foreign Affzirs of the Housc of Representatives or the -
Commitiee on Foreign Relations of the Senale, as the case may be,
and such committee shall report one such joint resolution or bill, to-

gether with its recemmendations, not later than twenty-four calen-. *

dar days Lefore tf‘,’e exmiration of the sixty-day period specified in
such secticn, ynlees such House shall otherwise determine by the
yeas and nays.’ : .
(b) Any joint resclution or bill sp reported shzll become the pend-
ing business gf the House in question (in the case of the Senate the
‘time for dehate shall be equally divided between the proponents
and the opponents), and shall be voted on within three calandar days
thereafter, unless such House shall otherwise determine by yeus and
nays. . . ’
(c) Such 2 joint resolution or hill passed by one House shall he re-
ferred to the committee of the other Housxe named in subsection (2)
and skall be veported out not later than fourteen calendar days
before the expiration of the sixiy-day period specified in section |
5(b). The joint resaiution or bill so reported shail become the pend-
ing business of the House in question and shall he veted on within
three calzndar days afler it has been recported, unless such House
shall otherwise determine by yeas'and nays. . .

{(d) In the case of any disagreement hetween the two Houses of
Congress with respeet to a joint, resolution or bill passed by both’
Houses, conferces shall he promptly appointed and the commiltee of
conference shall make and file a report with respeet to such resolu-
tion or bill not later than four calendar days heforve the expiration
of the sixty-day period specified in section 5(b). Tn the event the
conferees arc unable to agree within 48 hours, they shall report
back to their respective-Houses in disagreement. Notwithstanding
any rule in eilher House concerning the printing of conference re-
ports in the Record or concerning any delay in the consideration of
such renorts, such report shall be acted on by both Houses not later
than the expiration of such sixty-day periad.

CONGRESSIONAL_ PRIORITY PROCEDURES FOTR
CONCURRENT RESOLUTION
See. 7. (1) Any concurrent resolution introduced pursuant to
section 5(c) shall be referrad to the Comnmitlee on Foreign Affaivs
of the Iouxe of Representatives or the Comniittee on Foreign DNe-
lations of the Senale, as the case may be, and one such concurrent
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quarters operations of high-level military commands which were
establisked prior to the date of enactment of this joint resolution and
pursuant to the United Nations Charter or any treaty ratified by the
United States prior to such duate. ' . .

(e) For purposes of this joint resolution, the term “introduction
of United States Armed Forces” includes the assignment of members
of such armed f{orces to command, coordinate, particivate jn the
movement of, or accompany the regular or irregular military forces
of any foreign counlry or government when such military forces are

-engaced, or there exists an jmminent Lhreat that such forces will
become enguyed, in hastilities. '
(d) Nothing in this-joint resolution—

(1) is intended to alter the cornstitutional authont/ of the
Congress or of the President, or the provisions of existing
treaties; or

. o .
(2) shall bhe constiued as granting any authority to the
- President with respect to the introduction of Uniled States
. Armed Forces into hostilities or into situations wherein involve-
ment in hostilities is clearly indicated by.the circumnstances
which authority he would not have had in the absence of this
joint resolution. ;

. SEPARABILITY CLAUSE

Sec. 9. If any provision of this joint resolution or the application
thereof to any personm or circumstance is keid iavalid, the remainder
of the joint resolution and the application of such provision to any
other person or circumstance shall not be affected thereby.

EFI‘ECTIVD DATE

-Sec. 10. This Jomt resolutmn shall take cffect on the date of lts
enactment.

Passed over Presidential veto Nov, 7, 1972,

. *G19
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@onunittee o Foreign Affairs

House of Representaives
MWashingtorr, B.A. 20515

100 LANTOS, CALIV.
CndiD A BOWEN, MISS.

R July 6, 1982

ONar OF STAFF

The President
The White House
Washington, D.C. 20500

Dear Mr. President:

ey X0 . L, tase
car .

The Department of State informed me this morning of your willingness
in principle to provide U.S. troops to a multinational force in Beirut in
order to insure the orderly departure of the Palestine Liberation Organiza-
tion from the city.

While I applaud your intent to fully comply with the War Powers Resolu-
tion, I am disturbed to learn that you may file a report pursuant to section
4(a)(2) of the Resolution rather than section 4(a)(1).

Any common-sense assessment of the situation in Lebanon must conclude
that, if the United States agrees to participate in this multinational force,
it would be introducing its armed forces into hostilities or into a situation
where imminent involvement in hostilities is clearly indicated by the
circumstances.

Thousands of lives have already been lost since Israel entered Lebanon
on June 4. Several cities have been aestroyed and countless ceasefires have
been broken. The city of Beirut is presently under siege. These conditioms
clearly meet the section 4(a)(l) test for reporting under the War Powers
Resolution should U.S. troops be sent to Beirut.

I trust that you, Mr. President, will report under section 4(a)(1l) if
the plan to send U.S. troops to Beirut is implemented. A report under sectiom
4(a) (2) would not constitute full compliance with the War Powers Resolution
in these circumstances. Rather, it cculd only be interpreted as an attempt
to avoid capriciously the subsequent requirements of section 5 of the War
Powers Resolution. Such an action would have incalculable effects on executive-
legislative relations on a variety of foreign policy issues.

With best wishes, I am

Sincerely yours.

//M% el

Chairman /
CJZ:gbi
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other aspects of the performance of the Executive
Branch's constitutional duties.

If the head of an executive department or agency
("Department Head") believes, after consultation
with department counsel, that compliance with a
Congressional request for information raises a
substantial question of executive privilege, he
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General
for the Office of Legal Counsel, and shall also
promptly notify and consult with the Counsel to
the President. 1If the information requested of a
department or agency derives in whole or in part
from information received from another department
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information
raises a substantial question of executive privilege.

Every effort shall be made to comply with the Con-
gressional request in a manner consistent with the
legitimate needs of the Executive Branch. The De-
partment Head, the Attorney General and the Counsel
to the President may, in the exercise of their dis-
cretion in the circumstances, determine that execu-
tive privilege shall not be invoked and release the
requested information.

If the Department Head, the Attorney General or the
Counsel to the President believes, after consulta-
tion, that the circumstances justify invocation of
executive privilege, the issue shall be presented
to the President by the Counsel to the President,
who will advise the Department Head and the Attor-
ney General of the President's decision.

Pending a final Presidential decision on the matter,
the Department Head shall request the Congressional
body to hold its request for the information in
abeyance. The Department Head shall expressly in-
dicate that the purpose of this request is to pro-
tect the privilege pending a Presidential decision,
and that the request itself does not constitute a
claim of privilege.

If the President decides to invoke executive
privilege, the Department Head shall advise the
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requesting Congressional body that the claim of

executive privilege is being made with the specific
approval of the President.

Any questions concerning these procedures or related matters
should be addressed to the Attorney General, through the Assis-
tant Attorney General for the Office of Legal Counsel, and to

the Counsel to the President.
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The procedures set forth in the proposed Memorandum serve the
dual purposes of limiting the possibility that sensitive, in-
ternal Executive Branch documents will be released without
careful review of whether they should be withheld under a claim
of privilege, and of ensuring that the privilege will not be
asserted without your specific approval, following White House
review of the substantive and political features presented in
any particular case. Issuance of the Memorandum, in addition
to being responsive to the Congressional request for a formal
statement of our policies in this area, will also ensure that
department and agency officials know the steps that must be
followed in cases where assertion of the privilege needs to be
considered. Experience indicates that this guidance will be
helpful.

Objectively speaking, nothing in the Memorandum would support
any assertion that the Administration is attempting to expand
the circumstances in which executive privilege will be asserted.
Indeed, a fair-minded observer would reach the opposite conclu-
sion. However, experience suggests that almost any Administra-
tion statement about executive privilege will be used by some as
an excuse to claim that we are trying to "hide" something from
the Congress or the public. Since there was no compelling reason
for immediate issuance of the Memorandum, it seemed prudent to
issue it after the midterm elections, to avoid creating opportu-
nities for pre-election demagoguery in this area.

RECOMMENDAT ION

That you sign the Memorandum for the Heads of Executive Depart-
ments and Agencies attached at Tab A.

Attachment
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HE.ADS OF DEPARTMENTS, ESTABLISHMENTS
AND AGENCIES OF THE GOVERNMENT (with names)

The Honorable George P. Shultz
Secretary of State
Washington, D.C. 20520

The Honorable Donald T. Regan
Secretary of the Treasury
Washington, D.C. 20220

The Honorable Caspar Willard Weinberger
Secretary of Defense
Washington, D.C. 2030l

The Honorable John O. Marsh, Jr.
Secretary of the Army
Washington, D.C. 20310

The Honorable John F. Lehman, Jr.
Secretary of the Navy
Washington, D.C. 20350

The Honorable Verne Orr
Secretary of the Air Force
Wuashington, D.C.. 20330

The Honorcble William French Smith-
T:-= Attorney General
Wushington, D.C.. 20530

The Honorcble James Gaius Watt
" Secretary of the Interior
Washington, D.C. 20240

The Honorable John R. Block
Secretary of Agriculture
Washington, D.C. 20250

The Honorable Malcoim Baldrige
Secretary of Commerce
Washington, D.C. 20230 -

The Honorable Raymond J. Donovan
Secretary of Labor
Washington, D.C. 20210

The Honorable Richard S. Schweiker
Secretary of Health and

Human Services
Washington, D.C. 2020l

The Honorable Samuel R. Pierce, Jr.
Secretary of Housing and

Urban Development
Washington, D.C. 20410

The Honorable Andrew L. Lewis, Jr.
Secretary of Transportation
Washington, D.C. 20590

The Honorable James B. Edwards
Secretary of Energy
Washington, D.C. 20585

The Honorable T. H. Bell
Secretary of Education
Washington, D.C. 20202

The Honorable Thomas W. Pavken
Director of the ACTION Agency
Washingten, D.C.. 20525

The Honorable Loren A. Smith

Chairman

Administrative Conference of
The United States

2120 L. Street, N.W.

Washington, D.C. 20037

The Honorable M. Peter McPherson
Administrator

Agency for International Development
Washington, D.C. 20523

General Mark Wayne Clark, USA, Ret.
Chairman:

Americon Battie Monuments Commission
Washington, D.C.. 20314

The Honorable Jerome Holland
Chairman of the Board of Governors
American National Red Cross
Washington, D.C. 20006

The Honorable- Winifred Amm Pizzano
Federal Co-chairman

Appalachian Regional Commission
1666 Connecticut Avenue, N.W.
Washington, D.C. 20009

The Honorcble Williom J. Casey
Director of Central Intelligence
Washington, D.C. 20505

The Honorable Clinton Dan McKinnon
Chairmen

Civil Aeronautics Board

Washington, D.C. 20428

The Honorable Clarence M. Pendleton, Jr.
Chairman

Cormmission on Civil Rights

Washington, D.C. 20425

| The Honorable J. Carter Brown

Chairman

Commission of Fine Arts
708 Jackson Place, N.W.
Washington, D.C. 20006



The Honorabie Clyde C. Cook

Chairman

Committee for Purchase from
the Blind and Other Severely
Handicapped

Suite 610

2009 l4ath Street, North

Ariington, Virginia 22201

The Honorable Philip F. Johnson.

Chairman

Commedity Futures Trading Commission

2033 K Street, N.W.
Washington, D.C. 20581

v —

v er

=m g AW

The Honorable Nancy, Harv?Steom
Chairman’

Consumer Product Safety Commission
Washington, D.C. 20207

The Honorcbie Anne McGill Gorsueh
Administrator

Environmental Protection Agency
Washington, D.C. 20024

The Honorable Clarence Thomas
Chairman

Equal Employment OpportunifyCommission

Washington, D.C.. 20506

The Honorable William H. Draper 111
. President of the Export-Import -
Bank of the United States -
Washington, D.C.. 20571

The Honorabie-Donald E. Wilkinson

Governor of the Farm Credit
Administration

Washington, D.C.. 20578

The Honorcbie Marik S.. Fowler
Chairman ,
Federal Communications-Commissiorr
Washington, D.C.. 20554

The Honorable William M. Isooc
Chairman '

Federal Deposit Insurance Corporation
Washington, D.C.. 20429

The Honorable Lovis O. Giuffrida
Director

Federal Emergency Management Agency
{725 | Street, N.W.

Washington, D.C. 20472

The Honorable Richard T. Pratt
Chairman

Federal Home Loon Bank Board
Washington, D.C. 20552

The Honorable Ronaid W. Haughton
Chairman ' .
Federat Labor Relations Authority
1900 E Street, N.W., Room 7P56
Washington, D.C. 20424

The Honorable Alan Green, Jr.
Chairman

Federal Maritime Commission
Washington, D.C. 20573

The Honorable Kay McMurray

Director

Federal Mediation and
Conciliation Service

Washington, D.C. 20427

The Honorable Rosemary M. Collyer
Chairman
Federal Mine Safety and
Health Review Commission
1730 K Street, N.W.
Washington, D.C. 20006

The Honorable Paul A. Volcker - .

Chairman

Board of Governors of the
Federal Reserve System

Washington, D.C. 2055I

The Honorable James C. Miller (il
Chairmaon

Federal Trade Commission
Washington, D.C. 20580

" The Honorable J. Raymond Bell

Chairman

The Foreign Claims Settlement Commission

of the United States
Washington, D.C. 20579

The Honorable Geraid P. Carmen
Administrator of General Services
Washington, D.C. 20405

The Honorable Reese H. Taylor, Jr.
Chairman

Interstate Commerce Commissicn
Washington, D.C. 20423

The J. Boorstin
Libi
Was 0

The Honorable Herbert E. Ellingwood
Chairman

Merit Systems Protection Board

1120 Verrmont Avenue, N.W.
Washington, D.C. - 20419

The Honorable Frank Press
President-

National Academy of Sciences
Washington, D.C. 204i8



The Honorable James Montgomery Beggs
Administrator
National Aeronautics and
Space Administration
Washington, D.C. 20546

The Honorable Helen M. Scharf
Chairman

National Capital Plenning Commission
1325 G Street, N.W.

Washington, D.C. 20576

The Honorable Edgar F. Callahan
Chairman

Naticnal Credit Union Administration Board

1776 G Street, N.W.
Washington, D.C. 20456

- The Honorable Francis F. M. Hodsoll
Chairman

National Endowment for the Arts

806 15th Street, N.W. (Shoreham Blng
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May 24, 1982

FOR: {IN MEESE III
JAMES A. BAKER TIII
MICHAEL K. DEAVER
WILLIAM P, CLARK

FROM: FRED F. FIELDIN

SUBJECT: Presidential Memorandum on
Executive Privilege Procedures

Attached for your review and consideration is a draft of a
proposed Presidential "Memorandum for the Heads of Executive
Departments and Agencies" specifying procedures to be fol-
lowed for review of possible claims of executive privilege.
This proposed Memorandum has been jointly prepared by our
office and the Department of Justice, and Attorney General
Smith, Deputy Attorney General Schmults and Assistant Attorney
General Ted Olson of the Office of Legal Counsel strongly re-
commend, as do I, that it be issued by the President.

By way of background, the Subcommittee on Government Informa-
tion and Individual Rights of the House Committee on Government
Operations has formally requested the President, on more than
one occasion, to state what procedures he will follow with re-
spect to possible claims of executive privilege. The Subcom-
mittee (or its predecessor) has submitted identical requests
to every President since Kennedy. Presidents Kennedy, Johnson
and Nixon each sent letters to the Subcommittee, stating that
executive privilege would only be asserted with the specific
approval of the President., While Presidents Ford and Carter
did not send direct responses to the Subcommittee, the same
requirement of specific Presidential approval was followed in
their Administrations, as it has been in practice in this one.

President Nixon also forwarded to the Subcommittee a "Memorandum
for the Heads of Executive Departments and Agencies”™ that de-
tailed the steps that should be followed in reviewing possible
claims of the privilege. 1In essence, the Nixon Memorandum re-~
quired consultation with the Attorney General and the Counsel to
the President when a serious case for assertion of the privilege
was presented. 1In the meantime, Department Heads were to ask
the Congressional agency to hold its request for information

in abeyance pending final determination of whether to assert

the privilege. The attached draft establishes substantially the
same procedures, though both the procedures themselves and the
introductory portions of the Memorandum have been redrafted for
greater clarity and precision.
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These procedures worked fairly well, and have been used in
practice in this Administration. The procedures serve the

dual purposes of limiting the possibility that sensitive,
internal Executive Branch documents will be released without
careful review of whether they should be withheld under a claim
of executive privilege, and of insuring that the privilege will
not be asserted without White House review of the substantive
and political aspects presented in any particular instance.

Given the importance of both these objectives, I believe it
would be wise to specify the relevant procedures in a Presiden-
tial Memorandum for this Administration. At the same time, for-
warding a copy of the final Memorandum to the House Subcommittee
would probably help somewhat in our dealings with Congress on
this sensitive subject. The President himself, of course, does
not need to sign the cover letter to the Subcommittee, and our
office will handle this task when the Memorandum is issued.

Please let me know your thoughts on this matter as soon as it is
convenient, If you agree the Memorandum should be issued, our
office will prepare it in final form for submission to and signa-
ture by the President,

Thank you.
Attachment

cc: Kenneth M. Duberstein

AGREE ___ DISAGREE __
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MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

SUBJECT: Procedures Governing Responses to
Congressional Requests for Information

The policy of this Administration is to comply with Congres-
sional requests for information to the fullest extent consis-
tent with the constitutional and stautory obligations of the
Executive Branch, While this Administration, like its pre-
decessors, has an obligation to protect the confidentiality
of some communications, executive privilege will be asserted
only in the most compelling circumstances, and only after
careful review demonstrates that assertion of the privilege
is necessary. Historically, good faith negotiations between
Congress and the Fxecutive Branch have minimized the need for
invoking executive privilege, and this tradition of accomoda-
tion should continue as the primary means of resolving con-
flicts between the Branches. To ensure that every reasonable
accomodation is made to the needs of Congress, executive priv-
ilege shall not be invoked without specific Presidential au-
thorization,

The Supreme Court has held that the Executive Branch may
occasionally find it necessary and proper to preserve the
confidentiality of military, diplomatic or national security
secrets, deliberative communications that form a part of the
decision-making process, or other information important to
the discharge of the President's constitutional responsibili-
ties. Legitimate and appropriate claims of privilege should
not thoughtlessly be waived. However, to ensure that this
Administration acts responsibly and consistently in the ex-
ercise of its duties, with due regard for the responsibilities
and prerogatives of Congress, the following procedures shall
be followed whenever Congressional requests for information
implicate concerns regarding the confidentiality of the in-
formation sought:

1. Congressional reguests for information shall
be complied with as promptly and as fully as
possible, unless it is determined that com-
pliance raises a substantial question of ex-
ecutive privilege. A "substantial guestion
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of executive privilege" exists if disclosure
of the information requested might signifi-
cantly impair the conduct of foreign relations,
the national security, the deliberative pro-
cesses of the Executive Branch or the perfor-
mance of the Executive's constitutional duties.

If the head of an executive department or
agency ("Department Head") believes, after
consultation with department counsel, that
compliance with a Congressional request for
information raises a substantial question of
executive privilege, he shall promptly notify
and consult with the Attorney General through
the Assistant Attorney General for the Office
of Legal Counsel, and shall also promptly no-
tify and consult with the Counsel to the Pres-
ident.

Every effort shall be made to comply with the
Congressional request in a manner consistent
with the legitimate needs of the Executive
Branch, The Department Head, the Attorney
General and the Counsel to the President may,
in the exercise of their discretion in the
circumstances, determine that executive priv-
ilege shall not be invoked and release the
requested information.

If the Department Head, the Attorney General

or the Counsel to the President believes, after
consultation, that the circumstances justify
invocation of executive privilege, the issue
shall be presented to the President by the
Counsel to the President, who will advise the
Department Head and the Attorney General of

the President's decision.

Pending a final Presidential decision on the
matter, the Department Head shall request the
Congressional body to hold its request for the
information in abeyance. The Department Head
shall expressly indicate that the purpose of
this request is to protect the privilege pend-
ing a Presidential decision, and that the re-
quest itself does not constitute a claim of
privilege.
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6. If the President decides to invoke executive
privilege, the Department Head shall advise
the requesting Congressional body :hat the
claim of executive privilege is b_ing made
with the specific approval of the President.

Any questions concerning these procedures or related matters
should be addressed to the Attorney General through the As-

sistant Attorney General for the Office of Legal Counsel and
to the Counsel to the President.

[/s/ Ronald Reagan]
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MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

SUBJECT: Procedures Governing Responses to
Congressional Requests for Information

The policy of this Administration is to comply with Congres-
sional requests for information to the fullest extent consis-
tent with the constitutional and statutory obligations of the
Executive Branch. While this Administration, like its prede-
cessors, has an obligation to protect the confidentiality of
some communications, executive privilege will be asserted only
in the most compelling circumstances, and only after careful
review demonstrates that assertion of the privilege is neces-
sary. Historically, good faith negotiations between Congress
and the Executive Branch have minimized the need for invoking
executive privilege, and this tradition of accommodation should
continue as the primary means of resolving conflicts between
the Branches. To ensure that every reasonable accommodation

is made to the needs of Congress, executive privilege shall not
be invoked without specific Presidential authorization.

The Supreme Court has held that the Executive Branch may occa-
sionally find it necessary and proper to preserve the confiden-
tiality of national security secrets, deliberative communications
that form a part of the decision-making process, or other infor-
mation important to the discharge of the Executive Branch's con-
stitutional responsibilities., Legitimate and appropriate claims
of privilege should not thoughtlessly be waived. However, to en-
sure that this Administration acts responsibly and consistently
in the exercise of its duties, with due regard for the responsi-
bilities and prerogatives of Congress, the following procedures
shall be followed whenever Congressional requests for information
raise concerns regarding the confidentiality of the information
sought:

1. Congressional requests for information shall be
complied with as promptly and as fully as possible,
unless it is determined that compliance raises a
substantial question of executive privilege. A
"substantial question of executive privilege" ex-
ists if disclosure of the information requested
might significantly impair the national security
(including the conduct of foreign relations), the
deliberative processes of the Executive Branch or



other aspects of the performance of the Executive
Branch's constitutional duties.

If the head of an executive department or agency
("Department Head") believes, after consultation
with department counsel, that compliance with a
Congressional request for information raises a
substantial question of executive privilege, he
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General
for the Office of Legal Counsel, and shall also
promptly notify and consult with the Counsel to
the President. If the information requested of a
department or agency derives in whole or in part
from information received from another department
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information
raises a substantial question of executive privilege.

Every effort shall be made to comply with the Con-
gressional request in a manner consistent with the
legitimate needs of the Executive Branch. The De-
partment Head, the Attorney General and the Counsel
to the President may, in the exercise of their dis-
cretion in the circumstances, determine that execu-
tive privilege shall not be invoked and release the
requested information.

If the Department Head, the Attorney General or the
Counsel to the President believes, after consulta-
tion, that the circumstances justify invocation of
executive privilege, the issue shall be presented
to the President by the Counsel to the President,
who will advise the Department Head and the Attor-
ney General of the President's decision.

Pending a final Presidential decision on the matter,
the Department Head shall request the Congressional
body to hold its request for the information in
abeyance. The Department Head shall expressly in-
dicate that the purpose of this request is to pro-
tect the privilege pending a Presidential decision,
and that the request itself does not constitute a
claim of privilege.

If the President decides to invoke executive
privilege, the Department Head shall advise the
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requesting Congressional body that the claim of

executive privilege is being made with the specific
approval of the President,.

Any gquestions concerning these procedures or related matters
should be addressed to the Attorney General, through the Assis-

tant Attorney General for the Office of Legal Counsel, and to
the Counsel to the President.

(L s (g
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MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS
AND AGENCIES

SUBJECT: Procedures Governing Responses to
Congressional Requests for Information

The policy of this Administration is to comply with Congres-
sional requests for information to the fullest extent consis-
tent with the constitutional and statutory obligations of the
Executive Branch. While this Administration, like its prede-
cessors, has an obligation to protect the confidentiality of
some communications, executive privilege will be asserted only
in the most compelling circumstances, and only after careful
review demonstrates that assertion of the privilege is neces-
sary. Historically, good faith negotiations between Congress
and the Executive Branch have minimized the need for invoking
executive privilege, and this tradition of accommodation should
continue as the primary means of resolving conflicts between
the Branches. To ensure that every reasonable accommodation

is made to the needs of Congress, executive privilege shall not
be invoked without specific Presidential authorization.

The Supreme Court has held that the Executive Branch may occa-
sionally find it necessary and proper to preserve the confiden-
tiality of national security secrets, deliberative communications
that form a part of the decision-making process, or other infor-
mation important to the discharge of the Executive Branch's con-
stitutional responsibilities. Legitimate and appropriate claims
of privilege should not thoughtlessly be waived. However, to en-
sure that this Administration acts responsibly and consistently
in the exercise of its duties, with due regard for the responsi-
bilities and prerogatives of Congress, the following procedures
shall be followed whenever Congressional requests for information
raise concerns reqgarding the confidentiality of the information
sought:

1. Congressional requests for information shall be
complied with as promptly and as fully as possible,
unless it is determined that compliance raises a
substantial question of executive privilege. A
"substantial question of executive privilege" ex-
ists if disclosure of the information requested
might significantly impair the national security
(including the conduct of foreign relations), the
deliberative processes of the Executive Branch or



other aspects of the performance of the Executive
Branch's constitutional duties.

If the head of an executive department or agency
("Department Head") believes, after consultation
with department counsel, that compliance with a
Congressional request for information raises a
substantial question of executive privilege, he
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General
for the Office of Legal Counsel, and shall also
promptly notify and consult with the Counsel to
the President. If the information requested of a
department or agency derives in whole or in part
from information received from another department
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information
raises a substantial question of executive privilege.

Every effort shall be made to comply with the Con-
gressional request in a manner consistent with the
legitimate needs of the Executive Branch. The De-
partment Head, the Attorney General and the Counsel
to the President may, in the exercise of their dis-
cretion in the circumstances, determine that execu-
tive privilege shall not be invoked and release the
requested information.

If the Department Head, the Attorney General or the
Counsel to the President believes, after consulta-
tion, that the circumstances justify invocation of
executive privilege, the issue shall be presented
to the President by the Counsel to the President,
who will advise the Department Head and the Attor-
ney General of the President's decision.

Pending a final Presidential decision on the matter,
the Department Head shall request the Congressional
body to hold its request for the information in
abeyance. The Department Head shall expressly in-
dicate that the purpose of this request is to pro-
tect the privilege pending a Presidential decision,
and that the request itself does not constitute a
claim of privilege.

If the President decides to invoke executive
privilege, the Department Head shall advise the
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requesting Congressional bhody that the claim of

executive privilege is being made with the specific
approval of the President.

Any questions concerning these procedures or related matters
should be addressed to the Attorney General, through the Assis-

tant Attorney General for the Office of Legal Counsel,

and to
the Counsel to the President.
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