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THE WHITE HOUSE 

WASH I NG TON 

July 13, 1982 

~s /£ vf')d-ol 
~/)f}/6 
{!!J/)tf6 

MEMORANDUM FOR THE PRESIDENT 

FROM: FRED F. FIELDING~~J~ 
COUNSEL TO THE PRESIDENT 

SUBJECT: Applicability of War Powers Resolution 
to the Situation in Lebanon 

rC:-tJ31-CI 

In anticipation of your meeting with Congressional leaders 
this aft~rnoon, we have prepared a synopsis of the War Powers 
Resolution (attached at Tab A) as jt applies to the situation 
in Lebanon. 

REQUIREMENTS OF THE WAR POWERS RESOLUTION 
-

The Resolution imposes three types of duties upon the President: 

1) Consultation: Section 3 of the Resolution requires 
that the President "consult" Congress "in every possible 
instance" before introducing the Armed Forces into 
"hostilities or into situations where imminent involve­
ment in hostilities is clearly indicated by the circum­
stances" and regularly thereafter. As a practical 
matter, consultation in such instances with more than a 
select group of Congressional leaders has never been 
attempted. In the instant case, informal consultation 
has occurred. 

2) Reporting: Relevant to Lebanon, section 4 of the 
Resolution requests that the President "report" to 
Congress within 48 hours after U.S. Armed Forces are 
introduced: 

0 "into hostilities or into situations where 
imminent involvement in hostilities is clearly 
indicated by the circumstances" [§4(a)(l)]: or 

0 "into the territory, airspace or waters of a 
foreign nation, while equipe~d for combat, except 
for deployments" for supp"Iy, repfacement, repair 
or training [§4(a)(2)]. 
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3} Termination: The termination provisions of the 
Resolution apply on~~ to those situations involving 
hostilities or the imminent threat of hostilities 
[§ 4(a}(l}]. The Resolution requires that the President 
must terminate the use of armed forces in those situa­
tions within 60 days after a report is submitted or 
required to be submitted under§ 4(a}(l} unless the 
Congress i} has specifically authorized U.S. involvement 
by statute or a declaration of war; ii} has extended by 
law such 60-day period; or iii} is physically unable to 
meet. (The President may obtain a 30-day extension of 
the 60-day period by certifying to Congress that the 
extension is needed to achieve the safe withdrawal of 
U.S. Armed Forces.) If armed forces are actually engaged 
in hostilities, Congress may order their removal by 
concurrent resolution at any time. If troops are intro­
duced "equipped for combat," absent "hostilities" or 
"imminent threat of hostilities," [§ 4(a)(2)] the 
termination provisions are not applicable. 

RESOLUTION AS APPLIED TO LEBANON 

In a letter to you dated July 6, 1982 (attached at Tab B), 
House Committee on Foreign Affairs Chairman Clement Zablocki 
concludes that because U.S. troops deployed to Lebanon would 
be entering a situation involving hostilities or the imminent 
threat thereof, you must report their deployment under§ 4(a)(l} 
of the Resolution. Zablocki fears that you will seek to avoid 
the termination provisions of the Resolution by filing a re­
port under§ 4(a)(2} instead. While Congress might conceivably 
invoke the termination provisions of the Resolution even if 
you filed a report under§ 4(a)(2), the legal dispute that 
might ensue creates a strong Congressional preference for 
§ 4(a}(l) reports in borderline situations where the presence 
of "hostilities" or the "imminent threat" thereof can be legiti­
mately questioned. 

The Executive Branch has consistently defined "hostilities" 
and "imminent hostilities" more narrowly than Congress, 
and has noted that both terms are "definable in a meaningful 
way only in the context of an actual set of facts." Neither 
term necessarily encompasses irregular, infrequent or 
isolated violence which may occur in a particular area. 
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RECOMMENDATIONS 

1. That you stress that our current efforts are being directed 
to the development of a situation where hostilities are 
not imminent. 

2. That you respond to any Congressional inquiries to the 
effect that the terms pf U~§• participation in the Lebanon 
situation and the circumstances ereva.ilfng · at · the · till}e -
will determine under which section of the War Powers 
Resolution you report to Congress. No decision can be 
made at this time, and we will continue to consuTtwith 
Congress as events occur. 

[NSC concurs with these recommendations.] 

Attachments 

cc: Edwin Meese III 
James A. Baker III 
William P. Clark 
Michael K. Deaver 





,v.An POWEUS RESOLuTION 

For Legis!cti:·r Hi.story of Act,· .s~·c I'• 13·/.J 

PUBLIC LAW 93-1-1S; 87 STAT. 535 
' 

.Joint F:csofutlon c:onc:crnin!l ~he w:ir power: cf Con~rcn and the Prcsirlcnt. 

R1·sofrcd by th~ Sc,iat~· and Ro11:~c of J~cprr.s1·1:tc.ti.:cs of tl:c U11il.cc! 
Sfofr:s of .•lmi:ri_ccz. in Congr,·:is n~sr.n,bfrd, Tha,: 

. SHOnT TITLE 

~(:ction 1. This joinL resolution m~y be cit..:d ~s t!-:c "W:ir Power:-. 
Reso!•Jtion". 

· 614 



Nov~ 7 WAR POWERS RESOLUTION P.L. 433-148 

PuRPOSE AND POLICY 

Sec. 2. · (a) It is the purpose of this joint resolut.ion.to fulfill t.he 
intent of the framers of the Constilu~ion of the United St.ates and. 
insure that the collective jut!~ent of both the Conzr~ss and the · 
President will apply to the infro<iuction of- United States Ar.::e<l 
Forces into ho!>tilitic::;, or into situ.i.tions ,..,·h-=:re im:nin'!nt involn:­
ment in hostilWes is clearly indicated oy the cfrcu:nslanc·<:::., and to 
the continued u~ of such forces in hoslilit.ies or in s~1ch ~ituati 1ms. 

(b) Under article I, section 8, of. the Constitution, it is s:,ecific4l!y . 
_ provided that the Con:::r,ss shalt have the power to make all l,ws 

necessar;· and· p:-opcr for carrying inl-o execution, not onl:,· it.; own 
l)owers but also :iilc>thei· powers vE:sted by the Cor.!titution.in the 
Government of the U~ited States, or in any dcpadment or officer 
thereof. 

(c) The constitutfo~al powerfof tbe President a_s Cn~~:ir.der-in­
Chief to introckce Uri'it~<l States Armed Forces irtto hostilitfos, or 
into situations where imminent im·ol'.'ement in h.osti!ith:s is clei'!L·ly 
indicated b;· the circurr.st2.nccs, nrc. exercised only pursu~nt to (l) :Jo 

declar:ition of w:i.r, (2) Si)ecific statutory ;.uthorization,· 01· (3) a 
national emer:ency cre:ited by attack \rpon the United States, its {cr­
ritories or pos:::essions, 01·.its :l\·mcd forces. • 

.. CONSULTATION 

Sec. 3. The President in ever, uo:::sible inst2.r.ce sh:i!l consult ,,ith 
Gongress before introducing United States Armed Forces into ho~tili­
ties or into situatio:is where ir:iminc!lt invol·,e!'!'!ent in hostilities is 
cle:irly indic:i.ted by the ci:·c~mstnnces, ,.md after every rnch intr<Hiuc­
tion sh:ill car.suit regularly wi:.h the. Con~ress until t'nited St;.~.cs 
Armed Forces arl! no lont"er en:;ar;t'rl in hostilities or h:n·e been re­
moved from such situntions. ,. 

! 
..J 

. Sec. 4. (:1) In the nbsencC? of a declnration of w:ir, in :in'., c:tsc in 
which United St:,.tes A1·mccl Fot·ce!! ~re? introduced-

- -
(1) into hostilities or into situntions whe!"e imminc:,t in\'oh·c-

mcnt in hostililitf~ is clc:irly indicateci bi' tht! circumstnncc~; 
(2) into the tcrritorr, :-iirspacu or \\·nters of n forci~n 11~tion, 

. whill! eguippcci fot· cnr:ibnt, except for cieployr:,cnts which i-cl:lt.c 
solely to sunply, r~pl:1cem·cnt, ri!p:-tir, or tr:linin~ oi ~u.:~ forces; 

.. z 
(3) jn numucrs which s11bst~11~ialh· c:11lnq.e Unitcrl Sl:itc:1 

Arr:1ed ForC.-l'S equi;ipcd ·fo,· con~l.,nt :~lrl!:::clr lucntl'd in :t iorci~n 
11nli"n: 

the Pn!,~irknt shall :-:ubr.lit wilhin .is h1.,urs to the $pc.lhr of lhc 
1-!ousc of l!~prt'sc11Lnlin•s nu<l ti) the P!"c~iut.•nl pro tc:-:i\10r~ cf the 
Scnntc n rc:io1·t. i:1 writ in~. ~c.-ttini::- forth-

(A) ~!1c circ::m.-.:ta:;cc:s 1\lices~1l~t1n;::- the inlroc!11clio11 of Unit­
eel State~ A rn,cd F1.H·c~•s: 

615 
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(B) the constitutional :uid legisl.itivc authority under wh;ch 
such introduction took place; and . 

(C) the estimated scope and duro.tion of the hosti!:t:es or 
involvement. . ' 

(b) The President ~hall provide such other inior:no.tion a~ the 
Coniress mn.y request in the fulfillment of its constitutional 1·1!· 

sponsibi!ities with re-spect to comm_itting the N.iUon to w:ir and to 
the use of United States Ar:ned Forces abroad. 

(c) \Yhenever United States Armed Forces arc introduced ir.to 
hostilities or into an;' situation described in subsection . (a) of th is 
section, the President sh.iii, so long' as such armed forces contfn·-.1! 
to be eng-aged in such hostilities or situation, report to the Co:;;;rt:::s 
periodically on the status of such hostilities or situ:ition as W!-ll :Jj 

on the s1.:.o?~ and dur:ition of such hostilities or sit!,lation, but :n nQ 
event shall be report to the Congress less oft1:n. th:i:i once .:very. 
six· inor. t!l3. 

CONGRESSIONAL ACTIO~ 

Sec. 5. (:i) Eai:h report submitted pursuant to ~ecticn A(a.) (1) 
shall bC! tr::ins:nitted to the Speaker of the House of Represent:it:v(!S' 
and to the President pro tcmpore of the Senhte c1dhc s:in:c calc!~c!:u· 
day. Each report so transmitted shall b~ referred ~o the Comr:iit~{!e 
on Foreign Affairs of the House of Rr:preseut:i.th·cs anti lo th~ Cu:11: 

,. mittee on Forei~n Rcl:itions ~ the Semite for appropric:.ta :.di~;i; 
If, when the report is tr:.n:srniltetl, the Co~grcss h::is adjourneci ~·h:c 
die or has adjourr:cd for anr period in excess of three c:i.lc1:J.:r 
days, the Speaker of the House of Repre~cnt:iti-:e:3 and the Presid•~?1t 
pro ternporc of the Sen:.ite, if they deem it ad\"l~::ible (or if petitio!~~d 
by at lc::ist 30 percent of the membership of their rcspcc:th·c !fou~,,,..) 
s_hall joint!;· request the President to com·ene Coni;ress in order th~t 
it may consider the report and take appropriate action pursuant to 
this section. • 

(b) }\'ithin sixty cnlcndo.r d:iys :i.fter :l report is subr.1itted rn· is 
required to be submitted pursu;mt to section 4(:i) (1), whid1e\'ei· is 
e:irlicr, the Pr~sid~nt $hall terminate :i.n~· use of United $t~tes 
.Arr.,e<l Forces wii.h rl!sricct to which such report was subm1tt~J (,,1· 
required to be submitted), unless the Con~:-ess (1) bs dec!:::·L•ci w:-.i· 
or h:i.s ennctcd a specific n.uthoriz~tion for ::;uch use oi Uuitl!a 
States Ar::-:,ctl Forccs1 (2) has cxtend~cl by l:iw such ~ixty-dar ;•ei·icJ, 
or (3) is phvsic:ilh· u1:nule to r:1C:ct .1s a result oi :in a:-mcd :-.tt:.d~ 
upon lhl! UnitcJ St:1.tcs. Such sixtr-d:iy period si:,dl lie c:-ctcnct!d for 
not more th::n nn :idriitionnl thirtr days if the P1·e~icc:1l tlctl!r?:1i11e:s 
and certifies to the Con:.:r~::-:s b wr:ti::~ thal un:wnid:.ulc miE~;uy 
nccess ity res 1n!ctj n go, the s;ifc~:i· of l.:ni tcd ~l:1 l~:. A rmc<l F<J:-ccs rc­
c:ui rcs the continued u:::e of ~uch armed ~orc1.:s in the coi1r:;c of '!)rin!;• 
in~ :iboul a prompt removal oi such for,cs. •. 

(c) ~ot·,\·ithst:i11di11ir sub!r.clion (u), :i.t ar.r i.ir:ic th:.t lJnikd 
Sl:ill!:. Ar:1:1.:<l Forcl•:. !11°1! cn;{:1~Cll in hostilities o~tsid\! the tcrrit•>ry 
of the t.':1i~l'<l Slatc:o, its p'l!:!lcs~ion:. :incl lcrritur:cs without a <l!..'cla-

GlG 



WAR POWERS TIESOLUTIO~ P.L. 03-148 

-\ration o{ w::ir or ~peciiic st:itutory authoriz:ition, such forces sh:ill 
' be removed by the Prt:":;iucnt if the Congress so directs by conc:.u·­
rcnt 1·esolution. 

CONGRESSIO~AL PRIORITY PP.OCEDURES FOR 
JOIXT RESOLUTIO): OR BILL 

Sec. 6. (a) Any joint resolution or bill infroduced pursuant to 
section 5(b) ::.t least thirty c:ller;d:::- tl:irs hef1m.! the expiration of the 
sixty-<i:iy period ~pccified in such scc;tion shall l;c ref er.red to the 
Committee on Foreign :\!fairs oi the House of Rcpresent:ith·es or U:e 
Committee on Forei:;n Relations oi the Senate, as the case lT)aY be, 
and such committee sh:i.ll repwt one such joint resolution Ol' bill, to­
·gether with its recc!Tlr::endatior:~, not later than twentr-four c~lcn- . 
dar c:lrs Lt:fore t~I? ·ex,"1iration of the ~i:tty-d.1y period specifierl in 
such se~ticn, ~nl~s ~uch House sh::.11 otherwise determine by the 
yeas and n:iys. • . 

(b) Anr jofr:t resolution or bill~ report~d sh~ll become 1.1-:c pend­
• ing business pi the Hou:e in question (in th~ c~se o.f the Sen~t~ the 

• time for debate sh:dl be equa.llr r.:vided between ·the proponents 
ar.r. the opj,onents), :incl sb.11! be \"Oted on withjn three c:ilenu.n· dn;-s 
therc:uter, 'J.nless such House ::ih:tll otherwise determine br yea!> .1nd 
nays. 

(c) Such :i joint resolution or hill passed by one Hou~~ shall be re­
ferred to th-c committ.:e of the other Hou:::c named in subsection (:i.) 
and sbll !Jc i·eµorted out noi l:ltc1· th:rn !ourte_en calendar ci:lys 
before the e.'-pi::::itio:1 of the sixt1·-d::.;· period speciiied in section 
S(b). The joint resolution ot· bill so reported shail uecorr.e the 1iend­
ing business of the Ho~1sc in C{Ul'!"tion :incl shall be ,·cted on within 
three cal~nci:u· days :i!tcr it hns been reported, unless such House 
shall oli)crwise detenaine by yeas·anci n:iys. 

(d) Ill the c::i~e of :my disagreement ))(:tween the Lwo Ho~ses of 
Con g-rCSl\ with i·espect to ::i joi II t ; reso I ut ion or bill passed br IJoth · 
Houses, con_ferees sh~ll he proin?tlr appointed and the co:-:1r.iiLtcc of 
cor.ferencc: shall mnke :rnd file :t report wilh 'respect to such resolu­
tion 01· bill r.ot lnt~i· th:in fou,· cnlcntl:ir d:iys hE:iol'e the e:;.rir:ilion 
oi the sixty-d:iy p('riod specified in section S(b). Jn the e,·cnt the 
confc-r~es ::ire un::ib!e to ng-rcc within 43 hours, iht!y sh:111 report 
b:ick.,io· their rcsj'ccti\·e--Hou$1:S iri' cli!-il~rP.<.•ment. Xotv,·ith~t:rnd:ni;­
:rny rule in cilhu1· Hou$c conccrnin;: the pri:1ti111: of confc?·~nce re­
ports in the Reconl Ol' conccrnjni-: .iny dl)l:i.r in the considcr::tiou of 
such reports, suc:h n•1:c-rt shall be acted 011 hy both Houses 1wt l~~tcr 
th:rn the expir:ilion o( ~uch sixty-da)' period. 

CO~GnESSlO~.-\L.PRiOr.tTY Pf-OCEDt,;~ES For. 
CO):CuRP,l::~T RE!'-;OLt:l'ION 

~cc. 7. (a) Any Ct'llll"t:rrr·11t n•sol11tion i:itrod,:cr1l pul'su:111t to 
:tcction 5(c) :-r.:ill bl.! rct\-1-r.:-d to lhl• Con1niiltc~ on F,1n!i:;::1 ,\fl::ii·~ 
of thc Hou~P. <'f P.t·pn'sl!t1l.1ti\'~s or the c~•mn:iltl't.! on ~\):-ci::n l!c-
1::it..ion:. of ti:~ ~cn;1ll', as th,~ t::l~l· mar U<:', an\l one sud, 1:0111:ut'\'l'IIL . 

G17 
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resolution shall be reported out by such committec.to~ether with Hs 
recommendations within fifteen caleudar ci::iys, unless such Haus<.: 
shall olherwise deterr:iine by the ;-eas :ind nays. 

(b) Any concurrent resolution so report~d shail hecome the pentl­
ing business o( the Hou::;e in question (in the c:u;e of th.e Senate the 
time for debate shall be ~qually divided bP.tween the proponents :111<1 

the opponents) and shall be voted .on within three c:.dendar da>·s 
there:iiter, unless such House shall other\vise determine by yeas and 

•. nays. 
(c) Such a concurrent. re~olution passed by one House shall be 

re:!erred to the committee of the other House named in subsection 
(a) and shall be reported out br such committee together with its 
·recommendations within fifteen calendar days and' .shall _thereupon 
become the p~n<.lin:;- lJusiness of such House and· shall be voti:d u-po!i 
within three calendar days, unless such House shall othe1""Nise deter-
mine by ye:is :ind n:iys. • • 

( cl) In the case of any disagreement between the tw,o Ilouses of 
Congress with respect to :i. concurrent resolution passed br both 
Houses, conferees shall be -p1·omptly appointed and the commit!c~ oi 
coniercnce shall make :ind fiie a report with respect to such concur­
rent i·esolution within six calendar dars after the le;islation is rt!• · 

• !erred to the committee of confer~nce. N'otwithstandin~ any · rule in 
either House concernin; the printing of conforencc i·eports in the 
Record or !!Oncernin~ any delay in the conside:-ation of such reports. 
such report shall be acted on b}' both Houses not later than ~ix 

. calenda1· cl:iys after the coniercnce report i:. fileu. In th~·event th(! 
conferees arc un~blc to ai:ree within <S hours, thcr shall report back 
to their respective Hou!:ies in dis.1;rcemcnt. 

INTERPRETATIO~ OF JOINT RESOLUTION 

Sec. S. (:i.) Authoritr to introduce United St:it~s Armed Forces 
into hostilities 01· into situ=.tions wherein involvc:nent in hostilities 

• is clearly indic:'!.tcd by the circumstances shall not be infcrred-
(1) from :rnr provision of law· (whether or not in cfft?ct be­

fore the date of the· enactment of this joint rc!-olution), incluc!-
• in~ :my pro,·ision contained in any appropriation Act, unless 
such pro-.·ision specifically authorizes the introduction of United · 
Slate:i Ar;;:cd :'orc:c:. into hostilities or into suc!1 situations ~:1d 
st.itc~ tli:i~ it i::l inlcndcu to constitut-.: i;pecific i:t~tut,,ry :rntho1·­
iz:ition within the meanin:;:- or this joint r<!solut:on; or 

(2) from any treat? heretofore 01· hcrcaitC'r ratifi~cl u11lcs$ 
such trc:ity i~ imp!c1~tcr.tcd br lc~islntion spcc:ifko.!ly authC'1·­
izi11rr the inlroduc:tion of Uniied Slates Arml•d Fo1·ccs into 
hostilitie~ 01· inlo such !-ituatil'IIS and st:i.ti111: tn~t. it is intended 
to con:-litute :-pc:ciiic ~t;d 11tory au!h•."Ti;::ition within 1.hc mc:rni1:~· 
o! this joi::t rcso!ulicrn.' 

(b) Notlti11~ in Lhis joint rt"seilu!inn :-h:ill Le cons:r~~,i to rc11uin• 
:iny furthr:1· Slh!i:iiic ~la(urory aut!1<,d;:::lion to p~rmil 1ncmlil·rs oi 
t:nitcu ~tat~:1 Arn:cd Fnn:cs to ?:t:·ticip:tl-.: joint!,- with nwmli-;;r:- of 
the :un11)d ·force:. of 01:i.: or 1111H"t! Corc:-i1~n countl'il•;,; in lhc hc:.ll-

618 



Nov. 7 WAn POWERS I!ESOLuTION P.T.. !>3-14S 

q:i::irters or,eration:s of hii.rh-lcvcl milibrr commands which were 
est:.!:dished j:rior to the cfatc of cnactmc~t of lhis joint resolt..tion o.r.d 
pursu:int to the united N:itions Charter or ::.nr trc:i.t;· r:i.tificcl by the 
United St.ites prior to such elate. 

(c) For µu171oses of this joint rt!solution, the term "introduction 
oi Vnited St::.t~s Arrr.ed Forces" include.;; the assignment o( members 
of such armed forces to comm.ind, cocrclin:ite, partici-o:itc in the 
movement of, or accl)mp:rny the reg-ulnr or irrc:;-ular milit:irz forces 
of any fore i~n country or 1.ro,·ernment whe:n such military forccs'are 

-eng2r,ed 1 or th~re exi~t.;; :in imminent thrc:it th:i.t such fo:-:=es will 
-hec~r.,e en:;-~geci, in hostilities. 

(d) ~othing- in this-joint resolution- . 
(1) is intended to alter the constitutional authority of the 

Congress or of lhe President. or the pro\·isions of existin:;­
treaties; or 

. ,... . 
(2) shall be construed as · granting any authority to the 

Presidc:1t with i·espect to the introduction of United States 
Ar.:ie:c Forces into hostilities or into silu:i.tions wherein _invoh·c­
ment in hostilities is clearly indicnted by. the circu:nst2.nces 
which authority he would not haYc had in the absence of this 
jobt resolution. . . 

• 
SEP ARABILITY • CLAUSE .. 

Sec. 9. If :i:1r provision of this joint resolution or the :tpplic:ition 
thcre:of to ~nr person or circumstance is- hcid i:1v:iliu, th~ rcmaindc1· 
of the joint resolution and the application of such provisio.i to any 
othe1· person or circumstance shnll not lie affected t.hercbr. 

EFFECTIVE DATE 
. i 

• Sec. 10. This joint resolution . shall take effect on the date of its 
enactment. 

P:issed over Prcsidenti:ll veto ~ov. 1, 1973 . 

.. 

·G19 
• 
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The President 
The White House 
Washington, D.C. 20500 

Dear Mr. President: 

0Illlt£tl?SS nf iltl? ~~ ,faf2s 
<!tmmniftu OlT 2'J!lt'l?tgtt ~ 

~af~atmn 
;Jllasqingtoit. ~-Qt ZDS lS 

July _6, 1982 

.,__..,,.-. ... 
The Department of State informed me this morning of your willingness •. • . ~ ~· . 

in principle to provide U.S. troops to a multinational force in Beirut in 
order to insure the orderly departure of the Palestine Liberation Organiza­
tion from the city. 

While I applaud your intent to fully comply with the War Powers Resolu­
tion, I am disturbed to learn that you may file a report pursuant to section 
4(a)(2) of the Resolution rather than section 4(a)(l). 

Any common-sense assessment of the situation in Lebanon must conclude 
that, if the United States agrees to participate in this multinational force, 
it would be introducing its armed forces into hostilities or into a situation 
where imminent involvement in hostilities is clearly indicated by the 
circumstances. 

Thousands of lives have already been lost since Israel entered Lebanon 
on June 4. Several cities have been aestroyed and countless ceasefires have 
been broken. The city of Beirut is presently under siege. These conditions 
clearly meet the section 4(a)(l) test for reporting under the War Powers 
Resolution should U.S. troops be sent to Beirut. 

I trust that you, Mr. President, will report under section 4(a)(l) if 
the plan to send U.S. troops to Beirut is implemented. A report under section 
4(a)(2) would not constitute full compliance with the W~r Powers Resolution 
in these circumstances. Rather, it cc".J.ld only be interpreted as an attempt 
to avoid capriciously the subsequent requirements of section 5 of the War 
Powers Resolution. Such an action would have incalculable effects on executive­
legislative relations on a variety of foreign policy issues. 

With best wishes, I am 

Sincerely yours, 

~
- ::f±C:..1 /;J/7 / ;J · 
/ ,, ._.,, . ✓. r.;_:f.. '-'-'--C~<-

( _.,,,. ..,_ /.,,.-. j" ' 

Chairman ._/ 

CJZ:gbi 

· . ... 



THE WHITE HOUSE 

WA S HIN G TON 

November 4, 1982 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS 
AND AGENCIES 

SUBJECT: Procedures Governing ResQ<>nses to 
onqressional Requests for Information 

The policy of this Administration is to comply with Congres­
sional requests for information to the fullest extent consis­
tent with the constitutional and statutory obligations of the 
Executive Branch. While this Administration, like its prede­
cessors, has an obligation to protect the confidentiality of 
some communications, executive privilege will be asserted only 
in the most compelling circumstances, and only after careful 
review demonstrates that assertion of the privilege is neces­
sary . . Historically, good faith negotiations between Congress 
and the Executive Branch have minimized the need for invoking 
executive privilege, and this tradition of accommodation should 
continue as the primary means of resolving conflicts between 
the Branches. To ensure that every reasonable accommodation 
is made to the needs of Congress, executive privilege shall not 
be invoked without specific Presidential authorization. 

The Supreme Court has held that the Executive Branch may occa­
sionally find it necessary and proper to preserve the confiden­
tiality of national security secrets, deliberative communications 
that form a part of the decision-making process, or other infor­
mation important to the discharge of the Executive Branch's con­
stitutional responsibilities. Legitimate and appropriate claims 
of privilege should not thoughtlessly be waived. However, to en­
sure that this Administration acts responsibly and consistently 
in the exercise of its duties, with due regard for the responsi­
bilities and prerogatives of Congress, the following procedures 
shall be followed whenever Congressional requests for information 
raise concerns regarding the confidentiality of the information 
sought: 

1. Congressional requests for information shall be 
complied with as promptly and as fully as possible, 
unless it is determined that compliance raises a 
substantial question of executive privilege. A 
"substantial question of executive privilege" ex­
ists if disclosure of the information requested 
might significantly impair the national security 
(including the conduct of foreign relations}, the 
deliberative processes of the Executive Branch or 

_,,..,. 
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other aspects of the performance of the Executive 
Branch's constitutional duties. 

2. If the head of an executive department or agency 
("Department Head") believes, after consultation 
with department counsel, that compliance with a 
Congressional request for information raises a 
substantial question of executive privilege, he 
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General 
for the Office of Legal Counsel, and shall also 
promptly notify and consult with the Counsel to 
the President. If the information requested of a 
department or agency derives in whole or in part 
from information received from another department 
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information 
raises a substantial question of executive privilege. 

3 . Every effort shall be made to comply with the Con­
gressional request in a manner consistent with the 
legitimate needs of the Executive Branch. The De­
partment Head, the Attorney General and the Counsel 
to the President may, in the exercise of their dis­
cretion in the circumstances, determine that execu­
tive privilege shall not be invoked and release the 
requested information. 

4. If the Department Head, the Attorney General or the 
Counsel to the President believes, after consulta­
tion, that the circumstances justify invocation of 
executive privilege, the issue shall be presented 
to the President by the Counsel to the President, 
who will advise the Department Head and the Attor­
ney General of the President's decision. 

5. Pending a final Presidential decision on the matter, 
the Department Head shall request the Congressional 
body to hold its request for the information in 
abeyance. The Department Head shall expressly in­
dicate that the purpose of this request is to pro­
tect the privilege pending a Presidential decision, 
and that the request itself does not constitute a 
claim of privilege. 

6. If the President decides to invoke executive 
privilege, the Department Head shall advise the 
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requesting Congressional body that the claim of 
executive privilege is being made with the specific 
approval of the President. 

Any questions concerning these procedures or related matters 
should be addressed to the Attorney General, through the Assis­
tant Attorney General for the Office of Legal Counsel, and to 
the Counsel to the President. 



ACTION 

THE WHITE HOUSE 

WASHINGTON 

November 4, 1982 

MEMORANDUM FOR THE PRESIDENT 

FROM: FRED F. FIELDING~~~ 
COUNSEL TO THE PRESIDENT 

SUBJECT: Presidential Memorandum on 
Executive Privilege Procedures 

Attached for your review is a proposed Memorandum for the Heads 
of Executive Departments and Agencies specifying procedures to 
be followed in reviewing possible claims of executive privilege 
in connection with Congressional requests for information. The 
proposed Memorandum has been jointly prepared by our office and 
the Office of Legal Counsel at the Department of Justice. The 
Attorney General, Edwin Meese, James Baker, Michael Deaver and 
Judge Clark join me in recommending that you sign this Memorandum. 

By way of background, the Subcommittee on Government Information 
and Individual Rights of the House Committee on Government Opera­
tions has asked that you formally state the procedures you will 
follow with respect to possible claims of executive privilege. 
The Subcommittee (or -its predecessor) has made the same request 
to every President since President Kennedy. Presidents Kennedy, 
Johnson and Nixon each sent letters to the Subcommittee, stating 
that executive privilege would only be asserted with the specific 
approval of the President. While Presidents Ford and Carter did 
not send direct responses to the Subcommittee, the same require­
ment of specific Presidential approval - was followed in their Ad­
ministrations, as it has been in practice in yours. 

President Nixon also forwarded to the Subcommittee a Memorandum 
for the Heads of Executive Departments and Agencies that detailed 
the steps that would be followed in reviewing possible claims of 
the privilege. In essence, the Nixon Memorandum required consul­
tation with the Attorney General and the Counsel to the President 
when a serious case for assertion of the privilege was presented. 
In the meantime, Department Heads were to ask the Congressional 
agency to hold its request for information in abeyance pending a 
final decision on assertion of the privilege. The attached Memo­
randum establishes substantially the same procedures, though both 
the procedures themselves and the introductory portions of the 
Memorandum have been redrafted for greater clarity and precision. 
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The procedures set forth in the proposed Memorandum serve the 
dual purposes of limiting the possibility that sensitive, in­
ternal Executive Branch documents will be released without 
careful review of whether they should be withheld under a claim 
of privilege, and of ensuring that the privilege will not be 
asserted without your specific approval, following White House 
review of the substantive and political features presented in 
any particular case. Issuance of the Memorandum, in addition 
to being responsive to the Congressional request for a formal 
statement of our policies in this area, will also ensure that 
department and agency officials know the steps that must be 
followed in cases where assertion of the privilege needs to be 
considered. Experience indicates that this guidance will be 
helpful. 

Objectively speaking, nothing in the Memorandum would support 
any assertion that the Administration is attempting to expand 
the circumstances in which executive privilege will be asserted. 
Indeed, a fair-minded observer would reach the opposite conclu­
sion. However, experience suggests that almost any Administra­
tion statement about executive privilege will be used by some as 
an excuse to claim that we are trying to "hide" something from 
the Congress or the public. Since there was no compelling reason 
for immediate issuance of the Memorandum, it seemed prudent to 
issue it after the midterm elections, to avoid creating opportu­
nities for pre-election demagoguery in this area. 

RECOMMENDATION 

That you sign the Memorandum for the Heads of Executive Depart­
ments and Agencies attached at Tab A. 

Attachment 
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AND AGENCIES OF THE GOVERNMENT (with names) 

The Honorable George P. Shultz 
Secretory of State 
Wo:shington, D.C. 20520 

The Honorable Donald T. Regan 
Secr.etory of the T reosury 
Washington, D.C. 20220 

The Honorable Caspar· Willard Weinberger 
Secretory of Defense 
Washington, D.C. 2030! 

The Honorable John O. Marsh, J r. 
Secretory of the Army 
Washington, D.C.. 20310 

rne Honorable John F. Lehman, J r. 
Secretory of the Navy 
Washington,. D.C_ 20350 

The Honorable Verne Orr 
Secretory of the Air Force· 
Washington,. D.C- 20330 

The- Honorcble-Williom French Smith­
l :_ Attorney General 
Wnshington,D.C~ 20530 

The Honorable- Jomes Goius. Watt 
• Secretory of the Interior 

Washington, D.C.. 20240 

The Honorable- John R-Bloclc 
Secretory of Agriculture­
Wast,ington-, D.C. 20250 

Th~ Honorable Thomas: W. Pauken 
Director of the-ACTION Agency 
Washington,. D.C.. 20525 

The Honorable Loren A. Smith 
Choirmon-
Administrotive Conference- of 

The United States 
2120 L Street, N.W. 
Washington, D.C.. 20037 

The Honorable- M .. Petett McPherson 
Administrator 
Agency for International Development 
Washingtoo, D.C. ~523 

General Morie Wayne Clari<, USA, Ret. 
Chairmen 
American Bottle- Monuments Commission 
Washington, D.C. 20314 

The- Honorable Jerome Holland 
Choirmca, of the Board of Governors 
American National Red Cross 
Washington, D.C. 20006 

The Honorable Malcolm Baldrige 
Secretory of Commerce 
Washington, D.C. 20230 

The Honorable Raymond J. Donovan 
Secretory of Labor 
Washington, D.C. 20210 

The Honorable Richard S. Schweiker 
Secretory of Health and 

Human Services 
Washington, D.C. 2020! 

The Honorable Samuel R. Pierce, Jr. 
Secretory of Housing and 

Urban Development 
Washington, D.C. 20410 

The Honorable Andrew L Lewis, Jr. 
Secretory of Transportation 
Washington, D.C .. 20590 

The Honorable James B. Edwards 
Secretory of Energy 
Washington, D.C. 20585 

The HonorableT. H. BeH 
Secretory of Education 
Washington,. D.C. 20202 

The Honorable- w-!nifred- Ann Pizzano 
F edet-aJ. Co-chairman 
Appalachian Regional Commi53ion 
1666 Connecticut Avenue, N.W. 
Washington, D.C. 20009 

The Honorable Will icm J. Casey 
Director of Central lntefligence­
Woshington, D.C. 20505 

The Honorable Clinton Dan McKinnon 
Chairman 
Civil Aeronautics Boord 
Washington, D.C. 20428 

The Honorable Clarence M. Pendleton, Jr. 
Chairman 
Commission on Civil Rights 
Washington, D.C. 20425 

The- Honorable J. Corter Brown 
Chairman 
CommiS3ion of Fine Arts 
708 Jackson Place, N.W. 
Washington, D.C. 20006 



The Honorable Clyde C. Cook 
Chairman 
Committee for Purchase from 

the Blind and Other Severely 
Handicapped 

Suite610 
2009 14th Street, North 
Arlington, Virginia 22201 

The Honorable Philip F. Johnson 
Chairmon 
Commodity Futures Trading Commission 
2033 K Street, N.W. 
Washington, D.C. 20581 

The Honorable Nancy Harvey Steorts 
Choirmon· 
Consumer Product Safety Commission 
Washington, D.C. 20207 

The Honorable Anne McGill Gorsuch· 
Administrator 
Environmental Protection Agency 
Washington,. D.C. 20024 

The Honorable Cloreslee' Thomas 
Chairman 
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Equal Employment-Opportunity Commission 
Washington, D.C. 20506-

The Honorable William H. Draper Ill 
. President of the Export-Import 

Bonk of the United States • 
Washing-tan, D.C. 20571 

The Honorable-Donald E. Wilkinson 
Governor of the Farm Credi't 
· Administration 
Washing-tan, D.C. 20578' 

The-Honoroble Marie S .. Fowler 
Chairman-
Federal Communications.Commission 
Washington,. D.C . . 20554 

The Honorable William M .. lsooc. 
Chairman 
Federal D"eiposit lnsuraice-Corporation 
Washington, D.C . . 20429 • 

The- Honorable Louis O. Giuffrida 
Director 
Federal Emergency Management- Agency 
1725 I Street, N.W. 
Washing-tor,, D.C. 204n 

The Honorable Richard T. Pratt 
Chairman 
F ederol Home Loan Bonk Boord 
Washington, D.C. 20552 

The Honprable Ronald W. Houghton 
Chairman • : 
Federal Labor Relations Authority 
1900 E Street, N.W., Room 7P56 
Woshingtont D.C. 20424 

The Honorable Alan Green, Jr. 
Chairman . 
F ederol Maritime Commission 
Washington, D.C. 20573 

The Honorable Kay McMurray 
Director 
Federal Mediation and 

Conciliation Service 
Washington, D.C. 20427 

The Honorable Rosemary M. Collyer 
Chairman 
Federal Mine Safety and 

Health Review Commission 
1730 K Street, N.W. 
Washington, D.C. 20006 

The Honorable Poul A~ Volcker 
Chairman 
BoardofGovemo~ofthe 

F ederat Reserve System 
Washington, D.C. • 20551 

The Honorable Jomes C. Mill er Ill 
Chairman 
F edercd Trade Commission 
Washington,. ~.C. 20580 

The Honorable J. Raymond Bell 
Chairman 
The Foreign Claims Settlement Commission 

of the United States 
Washington, D.C. 20579 

The Honorable Geratd P. Carmen 
Administrator of Generoi Services 
Washington, D.C. 20405 

The- Honorabl~ Reese H. Taylor, Jr. 
Chairman 
Inters-tat~ Commerce Commission 
Washingta,,.D.C. 20423 

,__.,., .... J. Boontin 

The Honorable Herbert E. Ellingwood 
Chairman 
Merit Systems Protection Board 
1120 Vermont Avenue, N.W. 
Washington,D.C.- 20419 

The Honorcble Frcrik Press 
President 
National Academy of Sciences 
Washington, D.C. 20418 



The Honorable James Montgomery Beggs 
Administrator 
National Aeronautics and 

Space Administration 
Washington, D.C. 20546 

The Honorable Helen M. Scharf 
Chairman 
National Capital Planning Commission. 
1325 G Street, N.W. 
Washington, D.C. 20576 

The Honorable Edgar F. Callahan 
Chairman 
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Nationol Credit Union Administration Board 
1776 G Street, N.W. 
Washington, D.C. 20456 

The Honorable Francis F. M. Hodsoll 
Chairman 
Notional Endowment for the Am 
806 15th. Street, N.W. (Shoreham Bldg,) 
Washington, D.C. 20506 • 

The Honorable William J .. Bennett 
Chairman 
Notiaiol Endowment for the Humanities: 
806 15th Street, N.W. (Shoreham Bldg.). 

• Washington, D.C. 20506 . . 

The Honorobh!dohn R. Vat cJe. Water 
• Chairmen 

National Labor Relations Boord 
Washington,. D.C . . 20570 

Thet Honordlle-Robert Obemdoerfet" Harris. 
Chairman 
National Mediation Boorct 
1425 K Street,.N.W .. 
Washington, D.C .. 20572: A 
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Director 
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The Honorable-Jomes Eugei,& Burnett-, Jr. • 
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Chairman 
Nuclear Regulatory Commission 
Washington, D.C.. 20555 

The Honorable Robert A. Rowlatd 
Chairm<ln' 
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Review Commission 
1825 K Street, N.W. 
Washington, D.C. 20006 

The Honorable Donold J. Devine 
Director 
Office of Personnel Management 
1900 E Street, N.W. 
Washington, D:C. 20415 

The Honorable Loret M. Ruppe 
Director of the Peace Corps 
Washington, D.C. 20525 

The Honorable Craig A. Nolen 
President 
Oversees Private Investment .Corporation 
Washington, D.C. 20507 . 

Secretary 
Panama Canal Commission 
312 Pennsylvania Building 
425 13th Street, N.W. 
Washington, D.C.. 20004 

The Honorable JCD1et Dempsey Steiger 
Chairman 
Postal Rate Commission 
Washington, D.C. 202.68 

The HonorobleOanford L. Sawyer, Jr. 
The Public Printer 
Washington, D.C. 20401 

The Honorable William P. Adams­
Chairman 
Railroad Retirement Board 
844 Rush Street 
C~icogo, Illinois 60611 

The Hcnoroble John S. R~ Shod 
Chairmm 
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Washington, D.C. 20549 

The 1-ionoroble Thomm K. Turnage· 
Director of·Sefective Service 
Washington, D.C. 20435 

The Honorable Jomes C. Senders 
Administrator 
Small Business Administration 
Washington,. D.C. 20416 

~~nstittJtion 
W~-20560 

The Honora:>le-Chartes H .. Deon,. Jr. 
Chairman 
Board of Dir~ 
Tennessee-Valley Authority 
Washington, D.C. 20444-

The Honormle Eugene Victor Rostow 
Director 
United States Arms Contra~ 

and Disarmament Agency 
Washington, D.C. 20451 

The-HonorobleChorfe:s Z. Wick 
Director 
United States Information Agency 
Washington, D.C. 20547 

The Honorable 
Director 
United States International 

Development Cooperation Agency 
Washingt-on, D.C. 20523 
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United States Soldiers' 
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Washington, D.C. 203 I 5 

· 4 

The Honorable Robert P. Nimmo 
• Administrator of Veterans' Affairs 

Washington, D.C. 20420 

Director 
Water Resources Council 
Suite 800 
2120 L Street, N.W. 
Washington, D.C. 20037 
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Washington, D.C. 20506 

The Honorable A. Alon Hill 
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Director 
Office of Policy Development 
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Nationa• Security Council 
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The Honorable John F. W. Rogers 
Director 
Office of Administration 
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The Honorable David A. Stockman 
Director 
Office of Management and Budget 
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The Honorable George A. Keyworth, II 
Director 
Office of Science and Technology Policy 
Washington, D.C. 20500 

The Honorable William Emerson Brock Ill 
United States Trade Representative 
600 17th Street, N.W .. 
Washington, D.C. 20506 
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WAS HINGTON 

26 August 1982 

NOTE FOR DIANNA HOLLAND 

FROM: KENNETH CRIBB, 

Ed Meese has taken no action 
on the attached. What is the 
current status? 

r 



MEMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

May 24, 1982 

~ WIN MEESE III 
JAMES A. BAKER III 
MICHAEL K. DEAVER 
WILLIAM P. CLARK 

FRED F. FIELDIN~ ~ ~~ 
Presidential Memorandum on 
Executive Privilege Procedures 

Attached for your review and consideration is a draft of a 
proposed Presidential "Memorandum for the Heads of Executive 
Departments and Agencies" specifying procedures to be fol­
lowed for review of possible claims of executive privilege. 
This proposed Memorandum has been jointly prepared by our 
office and the Department of Justice, and Attorney General 
Smith, Deputy Attorney General Schmults and Assistant Attorney 
General Ted Olson of the Office of Legal Counsel strongly re­
commend, as do I, that it be issued by the President. 

By way of background, the Subcommittee on Government Informa­
tion and Individual Rights of the House Committee on Government 
Operations has formally requested the President, on more than 
one occasion, to state what procedures he will follow with re­
spect to possible claims of executive privileqe. The Subcom­
mittee (or its predecessor) has submitted identical requests 
to every President since Kennedy. Presidents Kennedy, Johnson 
and Nixon each sent letters to the Subcommittee, stating that 
executive privilege would only be asserted with the specific 
approval of the President. While Presidents Ford and Carter 
did not send direct responses to the Subcommittee, the same 
requirement of specific Presidential approval was followed in 
their Administrations, as it has been in practice in this one. 

President Nixon also forwarded to the Subcommittee a "Memorandum 
for the Heads of Executive Departments and Agencies" that de­
tailed the steps that should be followed in reviewing possible 
claims of the privilege. In essence, the Nixon Memorandum re­
quired consultation with the Attorney General and the Counsel to 
the President when a serious case for assertion of the privilege 
was presented. In the meantime, Department Heads were to ask 
the Congressional agency to hold its request for information 
in abeyance pending final determination of whether to assert 
the privilege. The attached draft establishes substantially the 
same procedures, though both the procedures themselves and the 
introductory portions of the Memorandum have been redrafted for 
greater clarity and precision. 
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These procedures worked fairly well, and have been used in 
practice in this Administration. The procedures serve the 
dual purposes of limiting the possibility that sensitive, 
internal Executive Branch documents will be released without 
careful review of whether they should be withheld under a claim 
of executive privilege, and of insuring that the privilege will 
not be asserted without White House review of the substantive 
and political aspects presented in any particular instance. 

Given the importance of both these objectives, I believe it 
would be wise to specify the relevant procedures in a Presiden­
tial Memorandum for this Administration. At the same time, for­
warding a copy of the final Memorandum to the House Subcommittee 
would probably help somewhat in our dealings with Congress on 
this sensitive subject. The President himself, of course, does 
not need to sign the cover letter to the Subcommittee, and our 
office will handle this task when the Memorandum is issued. 

Please let me know your thoughts on this matter as soon as it is 
convenient. If you agree the Memorandum should be issued, our 
office will prepare it in final form for submission to and signa­
ture by the President. 

Thank you. 

Attachment 

cc: Kenneth M. Duberstein 

AGREE DISAGREE 

COMMENTS 



[Draft, 5/22/82) 

[Date] 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS 
AND AGENCIES 

SUBJECT: Procedures Governing Responses to 
Congressional Requests for Information 

The policy of this Administration is to comply with Congres­
sional requests for information to the fullest extent consis­
tent with the constitutional and stautory obligations of the 
Executive Branch. While this Administration, like its pre­
decessors, has an obligation to protect the confidentiality 
of some communications, executive privilege will be asserted 
only in the most compelling circumstances, and only after 
careful review demonstrates that assertion of the privilege 
is necessary. Historically, good faith negotiations between 
Congress and the Executive Branch have minimized the need for 
invoking executive privilege, and this tradition of accomoda­
tion should continue as the primary means of resolving con­
flicts between the Branches. To ensure that every reasonable 
accomodation is made to the needs of Congress, executive priv­
ilege shall not be invoked without specific Presidential au­
thorization. 

The Supreme Court has held that the Executive Branch may 
occasionally find it necessary and proper to preserve the 
confidentiality of military, diplomatic or national security 
secrets, deliberative communications that form a part of the 
decision-making process, or other information important to 
the discharge of the President's constitutional responsibili­
ties. Legitimate and appropriate claims of privilege should 
not thoughtlessly be waived. However, to ensure that this 
Administration acts responsibly and consistently in the ex­
ercise of its duties, with due regard for the responsibilities 
and prerogatives of Congress, the following procedures shall 
be followed whenever Congressional requests for information 
implicate concerns regarding the confidentiality of the in­
formation sought: 

1. Congressional requests for information shall 
be complied with as promptly and as fully as 
possible, unless it is determined that com­
pliance raises a substantial question of ex­
ecutive privilege. A "substantial question 
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of executive privilege" exists if disclosure 
of the information requested might signifi­
cantly impair the conduct of foreign relations, 
the national security, the deliberative pro­
cesses of the Executive Branch or the perfor­
mance of the Executive's constitutional duties. 

2. If the head of an executive department or 
agency ("Department Head") believes, after 
consultation with department counsel, that 
compliance with a Congressional request for 
information raises a substantial question of 
executive privilege, he shall promptly notify 
and consult with the Attorney General through 
the Assistant Attorney General for the Office 
of Legal Counsel, and shall also promptly no­
tify and consult with the Counsel to the Pres­
ident. 

3. Every effort shall be made to comply with the 
Congressional request in a manner consistent 
with the legitimate needs of the Executive 
Branch. The Department Head, the Attorney 
General and the Counsel to the President may, 
in the exercise of their discretion in the 
circumstances, determine that executive priv­
ilege shall not be invoked and release the 
requested information. 

4. If the Department Head, the Attorney General 
or the Counsel to the President believes, after 
consultation, that the circumstances justify 
invocation of executive privilege, the issue 
shall be presented to the President by the 
Counsel to the President, who will advise the 
Department Head and the Attorney General of 
the President's decision. 

5. Pending a final Presidential decision on the 
matter, the Department Head shall request the 
Congressional body to hold its request for the 
information in abeyance. The Department Head 
shall expressly indicate that the purpose of 
this request is to protect the privilege pend­
ing a Presidential decision, and that the re­
quest itself does not constitute a claim of 
privilege. 
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6. If the President decides to invoke executive 
privilege, the Department Head shall advise 
the requesting Congressional body that the 
claim of executive privilege is being made 
with the specific approval of the President. 

Any questions concerning these procedures or related matters 
should be addressed to the Attorney General through the As­
sistant Attorney General for the Office of Legal Counsel and 
to the Counsel to the President. 

[/s/ Ronald Reagan] 



THE WHITE HOUSE 

WA S HIN G T O N 

November 4, 1982 

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS 
AND AGENCIES 

SUBJECT: Procedures Governing Responses to 
Conqressional Requests for Information 

The policy of this Administration is to comply with Congres­
sional requests for information to the fullest extent consis­
tent with the constitutional and statutory obligations of the 
Executive Branch. While this Administration, like its prede­
cessors, has an obligation to protect the confidentiality of 
some communications, executive privilege will be asserted only 
in the most compelling circumstances, and only after careful 
review demonstrates that assertion of the privilege is neces­
sary. Historically, good faith negotiations between Congress 
and the Executive Branch have minimized the need for invoking 
executive privilege, and this tradition of accommodation should 
continue as the primary means of resolving conflicts between 
the Branches. To ensure that every reasonable accommodation 
is made to the needs of Congress, executive privilege shall not 
be invoked without specific Presidential authorization. 

The Supreme Court has held that the Executive Branch may occa­
sionally find it necessary and proper to preserve the confiden­
tiality of national security secrets, deliberative communications 
that form a part of the decision-making process, or other infor­
mation important to the discharge of the Executive Branch's con­
stitutional responsibilities. Legitimate and appropriate claims 
of privilege should not thoughtlessly be waived. However, to en­
sure that this Administration acts responsibly and consistently 
in the exercise of its duties, with due regard for the responsi­
bilities and prerogatives of Congress, the following procedures 
shall be followed whenever Congressional requests for information 
raise concerns regarding the confidentiality of the information 
sought: 

1. Congressional requests for information shall be 
complied with as promptly and as fully as possible, 
unless it is determined that compliance raises a 
substantial question of executive privilege. A 
"substantial question of executive privilege" ex­
ists if disclosure of the information requested 
might significantly impair the national security 
(including the conduct of foreign relations), the 
deliberative processes of the Executive Branch or 
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other aspects of the performance of the Executive 
Branch's constitutional duties. 

2. If the head of an executive department or agency 
{"Department Head") believes, after consultation 
with department counsel, that compliance with a 
Congressional request for information raises a 
substantial question of executive privilege, he 
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General 
for the Office of Legal Counsel, and shall also 
promptly notify and consult with the Counsel to 
the President. If the information requested of a 
department or agency derives in whole or in part 
from information received from another department 
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information 
raises a substantial question of executive privilege. 

3 ~ Every effort shall be made to comply with the Con­
gressional request in a manner consistent with the 
legitimate needs of the Executive Branch. The De­
partment Head, the Attorney General and the Counsel 
to the President may, in the exercise of their dis­
cretion in the circumstances, determine that execu­
tive privilege shall not be invoked and release the 
requested information. 

4. If the Department Head, the Attorney General or the 
Counsel to the President believes, after consulta­
tion, that the circumstances justify invocation of 
executive privilege, the issue shall be presented 
to the President by the Counsel to the President, 
who will advise the Department Head and the Attor­
ney General of the President's decision. 

5. Pending a final Presidential decision on the matter, 
the Department Head shall request the Congressional 
body to hold its request for the information in 
abeyance. The Department Head shall expressly in­
dicate that the purpose of this request is to pro­
tect the privilege pending a Presidential decision, 
and that the request itself does not constitute a 
claim of privilege. 

6. If the President decides to invoke executive 
privilege, the Department Head shall advise the 
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requesting Congressional body that the claim of 
executive privilege is being made with the specific 
approval of the President. 

Any questions concerning these procedures or related matters 
should be addressed to the Attorney General, through the Assis­
tant Attorney General for the Office of Legal Counsel, and to 
the Counsel to the President. 
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THE WHITE HOUSE 

WASHINGTON 

November 4, 1982 

MEMORANDUM FOR THE HEADS OF EXECUT I VE DEPARTMENTS 
AND AGENCIES 

SUBJECT: Procedures Governing Responses to 
Conqressional Requests for Information 

The policy of this Administration is to comply with Congres­
sional requests for information to the fullest extent consis­
tent with the constitutional and statutory obligations of the 
Executive Branch . While this Administration, like its prede­
cessors , has an obligation to protect the confidentiality of 
some communications , executive privilege will be asserted only 
in the most compelling circumstances , and only after careful 
review demonstrates that assertion of the privilege is neces­
sary. Historically , good faith negotiations between Congress 
and the Executive Branch have minimized the need for invoking 
executive privilege, and this tradition of accommodation should 
continue as the primary means of resolving conflicts between 
the Branches . To ensure that every reasonable accommodation 
is made to the needs of Congress , executive privilege shall not 
be invoked without specific Presidential authorization . 

The Supreme Court has held that the Executive Branch may occa­
sionally find it necessary and proper to preserve the confiden­
tiality of national security secrets , deliberative communications 
that form a part of the decision- making process , or other infor­
mation important to the discharge of the Executive Branch ' s con­
stitutional responsibilities . Legitimate and appropriate claims 
of privilege should not thoughtlessly be waived . However , to en­
sure that this Administration acts responsibly and consistently 
in the exercise of its duties, with due regard for the responsi­
bilities and prerogatives of Congress , the following procedures 
shall be followed whenever Congressional requests for information 
raise concerns regarding the confidentiality of the information 
sought: 

1. Congressional requests for information shall be 
complied with as promptly and as fully as possible, 
unless it is determined that compliance raises a 
substantial question of executive privilege. A 
"substantial question of executive privilege" ex­
ists if disclosure of the information requested 
might significantly impair the national security 
(including the conduct of foreign relations), the 
deliberative processes of the Executive Branch or 
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other aspects of the performance of the Executive 
Branch's constitutional duties. 

2. If the head of an executive department or agency 
("Department Head") believes, after consultation 
with department counsel, that compliance with a 
Congressional request for information raises a 
substantial question of executive privilege, he 
shall promptly notify and consult with the Attor-
ney General through the Assistant Attorney General 
for the Office of Legal Counsel, and shall also 
promptly notify and consult with the Counsel to 
the President. If the information requested of a 
department or agency derives in whole or in part 
from information received from another department 
or agency, the latter entity shall also be con-
sulted as to whether disclosure of the information 
raises a substantial question of executive privilege. 

3. Every effort shall be made to comply with the Con­
gressional request in a manner consistent with the 
legitimate needs of the Executive Branch. The De­
partment Head, the Attorney General and the Counsel 
to the President may, in the exercise of their dis­
cretion in the circumstances, determine that execu­
tive privilege shall not be invoked and release the 
requested information. 

4. If the Department Head, the Attorney General or the 
Counsel to the President believes, after consulta­
tion, that the circumstances justify invocation of 
executive privilege, the issue shall be presented 
to the President by the Counsel to the President, 
who will advise the Department Head and the Attor­
ney General of the President's decision. 

5. Pending a final Presidential decision on the matter, 
the Department Head shall request the Congressional 
body to hold its request for the information in 
abeyance. The Department Head shall expressly in­
dicate that the purpose of this request is to pro­
tect the privilege pending a Presidential decision, 
and that the request itself does not constitute a 
claim of privilege. 

6. If the President decides to invoke executive 
privilege, the Department Head shall advise the 
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requesting Congressional body that the claim of 
executive privilege is being made with the specific 
approval of the President . 

Any questions concerning these procedures or related matters 
should be addressed to the Attorney General, through the Assis­
tant Attorney General for the Office of Legal Counsel, and to 
the Counsel to the President. 






