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MEMORANDUM Date: _ November 30, 1981

TO:
Frorﬁ:

Subject:

—

Lane Kirkland

Ray Denison W
y /

John Van de Water

As you know,the Senate Labor and Human Resources Committee on November 19
rejected the nomimation of John Van de Water to be chairman of the MNational Labor
Relations Board. The committee voted three times on motions by Chairman Orrin
Hatch. They were: to report favorably; to report without recommendation and to
report unfavorably. In each case the vote was 8 to 8 to reject. Temocrats
Kennedy, Williams, Randolph, Pell, Eagleton, Riegle and Metzenbaum were joined by
Republican Weicker in opposing the nomination.

Ncw, Serator Hatch has prevailed upon Majority Leader Howard Baker to seek to
disclicrze the committee from further consideration of Van de Water's nominiation
and bring it before the Senate. No doubt the White llouse supports Baker's move.

A review of the precidents indicates that the Senate has never in its history
discharged a committee for acting unfavorably on a nomination. In fact, the Senate
has approved only two discharge petitions on nominations, both in situations dif-
ferent from the present and neither providing a basis for the action by the majority
leader.

A Dear Tclleague letter is being circulated arguing that approval of the dis-
charze petiticn would undermine the institutional integrity of the Senate's structure.
€ p Y

Baker sought to bring up the issue last week but Minority Leader Byrd objected,
causing it to lay over until this week. Baker has promised to give notice when he
wiil seek to move the issue to the floor. We have alerted Senators and we are in
the process of making a nose count on two possible votes: (1) Will they vote against
an attempt to invoke cloture, and, (2) Will they oppose Baker's motion to seek to
discharge the Committee. The count is inconclusive as yet. We believe that the
reaiization by Baker that the Democrats intend to filibuster could be sufficient

‘to pui the matter over until Congress returns in January. Time is short if tke

December 15 adjournment date is to be met. If cloture is invoked, 100 hours is avail-
able fcr debate. After that, the Senate would turn to Van de ‘Water's nomination
itseif, The filibuster-cloture procedure could be used again for a second 100 hours.

Attached is a copy of the Dear Colleague letter and copies of Tom Ponahue's
testimony and two supporting letters to Hatch.

RD/rw
Attachments
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Dear Colleague:

The purpose of this letter is to ask you to join with us
in opposing the unprecedented and unwise effort to discharge
the Labor and Human Resources Committee from further consider-
ation of the nomination of John Van de Water to be Chairman
of the National Labor Relations Board.

On Thursday, November 19 after lengthy and careful consider-
ation the Committee rejected Mr. Van de Water's nomination by
a vote of 8 to 8. The petition to discharge the Committee was
filed by the Majority Leader on Tuesday, November 24.

Our review of the precedents indicates that the Senate
has never in its history discharged a committee for acting un-
favorably on a nomination. Indeed, the Senate has approved
only two discharge petitions on nominations. 1In one instance
a petition was filed because the committee with jurisdiction
had refused to take any action on the nomination in question.
See 78 Cong. Rec. 10816, 10836 (Nomination of Rdéford G. Tugwell
to be Under Secretary of Agriculture). In the second the
petition was used to expedite floor consideration of a nomi-
nation which had been approved by the Committee but could not
be considered due to the floor manager's absence. See 79 Cong.
Rec. 7684-7685 (Nomination of Michael L. Igoe to be United
States Attorney for the Northern District of Illinois).

In short both of these instances are readily distinguishable
from the present situation and they clearly do not provide a
basis for the unwarranted action proposed by the Majority Leader.

Approval of the discharge petition in this case would
undermine the institutional integrity of a basic component of
the Senate's structure. The committee system is integral to
the Senate's ability to perform its constitutional duties in
a careful and considered fashion. That system cannot function
properly if the Senate adopts a practice of discharging com-
mittees that have acted promptly and responsibly.

As you know, nominations to the NLRB have generated sub-
stantial controversy in the last several years. Present
national labor policy balances the competing interests of
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labor and management in order to further democracy in the work-
place and promote industrial place. Because of the nature and
delicacy of the Board's responsibilities in this scheme,
Congress has recognized that impartial administration of the
act is a matter of paramount importance and has sought to
ensure that Board members would be perceived as both throughly
objective and impartial. For this reason neither a labor-
management consultant who has actively opposed union organizing
efforts nor a union organizer has ever been appointed to the
Board.

During our consideration of Mr. Van de Water's nomination
we learned that from the early 1960's through at least 1976
the nominee was an active labor management consultant who
regularly assisted employers in opposing legitimate employee
efforts to form a union.

Furthermore, serious questions were raised as to whether
Mr. Van de Water had met his obligation to register and file
as a "persuader" under the Landrum Griffin Act - requirements
Congress enacted for the precise purpose of assuring that labor
management consultants make public their activities in the
representation election area.

Finally, and perhaps most importantly, while Mr. Van de
Water acknowledged that he had represented management in 130
representation elections, he failed to provide the committee
wth the detailed information which would have permitted a final
evaluation of his role in these elections. A nominee, of
course, has the obligation to provide the committee reviewing
his nomination with facts peculiarly in his possession on sub-
stantial questions that have been raised concerning his gquali-
fications. Despite numerous requests, Mr. Van de Water pro-
vided little information on these matters.

For these reasons we concluded that Mr. Van de Water did
not meet the standards applied to previous Board nominees and
therefore voted not to approve his nomination.

As members of the Labor and Human Resources Committee we
believe the committee fulfilled its responsibility to the
Senate to carefully and conscientiously consider the nomination.
and that, in view of the precedents, the effort to discharge
the nomination from the Committee is entirely unjustified.
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) CENTG’ 815 SIXTEENTH STREET. N.W.
QO AR:CIO % LANE KIRKLAND WASHINGTON, D.C. 20006 THOMAS R. DONAHUE
PRESIDENT

LEGISLATIVE ALERT!

(202) 637-5075

November 25, 1981 | I~

Dear Senator: 4)‘;; .

The AFL-CIO opposes the nomination of John Van de Water to
be Chairman of the National Labor Relations Board.

Our testimony, end the later letters we submitted to the
Labor and Human Resources Committee detail the basis for our
opposition. For your convenience these materials ere attached.

Very simply stated Mr. Van de Water for many years made his
living planning and leading employer anti-union campaigns in
response to employee efforts to organize, by his own admission,
as a labor management consultant, he advised employers to use
tactics that went to the very edge of the law and sometimes
beyond; end it is our view that he engaged in direct efforts to
persuade employees to vote against representation and yet did not,
as the law requires, register with and report to the Department of
Labor.

Mr, Van de Water in sum does not have the proven record of
fair minded impartiality toward management and labor required to
serve as the head of the agency whose primary responsibility is to
set the rules that govern employers and unions during representa-
tion campaigns. The Labor and Humen Resources Committee was right
in rejecting his nomination to hold that office.

We, therefore, ask you not to support the effort to discharge
the Committee from further consideration of the Van de Water:
nomination and if the discharge petition is brought up not to
support cloture.

Slncerely,

’zy nison, Director
DEP OF LEGISLATION

Attachments
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American Federation of Labor and
Congress of Industrial Organizations
815 Sixteenth Street, N.W.

Washington, D.C. 20006
(202) 637-5000

October 5, 1981

The Honorable Orrin G. Hatch, Chairman
Senate Labor and Human Resources Committee
4230 Dirksen Senate Office Building
Washington, D. C.

Re: The Nomination of John R. Van de
Water to be Chairman of the National
Labor Relations Board

Dear Senator Hatch:

In conformity with your request following my testimony stating the
AFL-CIO's opposition to the above-noted nomination, let me make the
following points:

1. Mr. Van de Water, in his article "How To Deal With The Union",
admits that as of the time of that article (the early 70s), he had been
personally involved in 130 employer campaigns to block organizing efforts.
The AFL-CIO, of course, 15 not privy to any information concerning the
identity of all of the employers for whom Van de Water Associates acted,
the time and place of the organizing efforts involved, the nature of the

-employer campaign, or Van de Water Associates' role in the employer

campaign. Obviously Mr. Van de Water is the best source of that
information. And, equally obvious, this information is highly relevant in
determining whether this nomination should be confirmed. We believe
that the Committee should obtain full information from Mr. Van de Water
on these campaigns and on all others in which he has been involved and
believe that that information could then be examined and weighed by the
members of the Committee in forming their judgments on Mr. Van de
Water's suitability for this office. He should be judged on all the facts of
his career and obviously only a small part of the relevant record is before
the Committee.

ACentury of Achievement
A Challenge for the Future
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2. I am enclosing a list compiled by the Federation's Los Angeles-
Orange County Organizing Committee of eighteen instances during the
period 1964-1972 in which Van de Water Associates was the management
consultant to employers attempting to defeat efforts by their employees
to organize. We are unable to tell whether these eighteen campaigns are
included in the 130 Mr. Van de Water referred to his article or whether
they are in addition to that number.

3. The materials attached to my testimony and those used by

i .employers in these campaigns all argue the view that union representation

and collective bargaining are bad for employees, for employers and for
the society in general. That premise is directly contrary to the principles
stated by Congress in the National Labor Relations Act and Labor
Management Relations Act. Those Acts read most narrowly, while
respecting employee free choice and recognizing that employers may,
within specified limits, oppose organization if they wish, stand for the
proposition that the right of working men and women to form and join
labor organizations is a proper means of expressing their aspirations for a
fair return for their labor and for a measure of control of their working
lives and that collective bargaining contributes to industrial peace and
justice. An individual who does not accept these central aspects of the
national labor policy that Congress has devised should not head the agency
with the primary responsibility for administering that policy.

4. Several of the questions you posed when I appeared raised the issue
of whether the AFL-CIO opposed Mr. Van de Water's nomination on the
ground that he has engaged in wrongdoing that disqualifies him from
serving in government office. That is not the basis of the Federation's
opposition. So far as we know, Mr. Van de Water has not broken the law.
(I should add, however, that our attorneys believe that portions of Mr. Van
de Water's "How To Deal With The Union" article and his view of what
constitutes persuader activity requiring registration under the Landrum-
Griffin Act as stated at the hearing are not consistent with either the
letter or spirit of the law. We would be pleased to amplify on this point if
the Committee believes that desirable.)

We oppose Mr. Van de Water to be NLRB Chairman because his
management consultant activities, as we understand them, show him to be
an active anti-union partisan, opposed to the exercise by employees of
their right to choose union representation, and opposed to people's efforts
to gain access to collective bargaining. We do not believe that union
organizers or management opposers of organization should serve on the
NLRB.



5. In my testimony I noted that the AFL-CIO has stayed with the
position that the Board's institutional integrity is best served by denying
membership to active partisans for either side, even though management
has not. It is our view that our position is the only one compatible with
the criteria to be applied to Board nominees you stated during the last
Congress. Unless we misunderstood the facts, if those criteria are applied
in this instance, Mr. Van de Water cannot be confirmed. Thus, if on this
record confirmation ensues, we will have no choice but to take the
Senate's action as a final repudiation of our position on the status of
partisans and a renunciation of the test of complete objectivity and
independence.

6. Finally, I ask you to look with close attention at the two fliers
prepared by the Pharmaseal Laboratories Workers' Committee and
addressed to Mr. Van de Water which express rather clearly the
frustration of those employees with Mr. Van de Water's efforts to
persuade them to be against the union and their frustration with the fact
that while he was apparently holding "captive audience" meetings, he
refused to engage in open debate. (Here again we are unable to judge
from the information now available whether Mr. Van de Water's activities
in this campaign might be judged by the Department of Labor to
constitute "persuader activities." The fliers do put into question Mr. Van
de Water's statement at the hearing that he never engaged in such
activities.) Is it fair and proper to ask those employees and the others
like them who are struggling for union representation against employer
opposition to accept the same Mr. Van de Water as their judge?

I would ask that this presentation be entered in the record. I have
distributed copies of this letter to all members of the Committee. I
further request that the hearing record remain open for a reasonable
period of time for the purpose of adding additional documentation which
we may receive.

Very truly yours,

N

Secretary-Treafurer



ORGANIZING CAMPAIGNS IN WHICH THE RECORDS OF THE AFL-CIO LOS ANGELES-
ORANGE COUNTY ORGANIZING COMMITTEE SHOW THAT VAN DE WATER ASSOCIATES
ASSOCIATES ACTED AS MANAGEMENT CONSULTANTS TO THE EMPLOYER

UNION

Auto Workers

Steelworkers
Brick & Clay

Intl. Br. Electrical Workers

Intl. Union Electrical Workers

Machinists

Marine-Shipbuilding

COMPANY

*National Screw
Cadillac Gage

ITT Gilfillan
Weston-Borg-Warner
IMC Magnetics

*ITT Canon
**Pharmaseal

*Transval

*Litton Systems

Teveo aka Carole Cable
*Pacific Electricord
ITT General Controls
TIC (Canejo Valley)

Packard Bell
*Don Baxter, ne.
General Controls
Burns Aero Seat

U.S. Divers Corp.

CAMPAIGN YEAR

1964-1966

1963

1972

1962, 63 & 64

1964

1966

1964 (in U.F. as of '69)
1963-65

1968

Dec. 1965

1964

1965

March 1969

*The asterisk indicates campaigns from which the Committee preserved employer propaganda.

**The double asterisk indicates a campaign from which the Committee preserved both

employer and union materials.



February .5, 1964

OPEN LETTER 10 Mik. VANDERWATER

FROM: THE IHARMASEAL WORKERS -

pear (Professor). Van:

Our iast oper letter to you, dated January 22; 1964, was quite
wlear, we hope. In that letter we asked you palitely if you would
Jde decent en - 1 to meét our Union representatives rface-to-face in
11 open mesting. '

Our reasons should also be quite eclear to you. We heard you
=ay that it is “he American way to listen to both sides of any is-
e and then judge for yourself, Isn't this what you teach your

this is written, we still have not had an answer from
cllowing questions --

i, Why do vou contract yodrselﬁ Qut like .a hired'gun to bust Un-
iems? Do your students at UCLA know about this "other life"
Pkl Y e ’ ' .
CYr yours:

.. Vo you thirk it honorable to frighten working men and women
with twisted words which may lead them to believe that they
w311l lo~z their jobs if they forr. a Union? How do you think
zome of the UCLA students who come from Union families would
react to this? '

3. What about the chzllenge to an open debate which we issued to
you in 2ur lash lotter? If 'you are so sure of ycurself and
your so-ciiled "high ideals" regarding the distruction of Un-
icng, why don't you and/or your close associate, Ken Simon,
come intc the cpen and face those who are capable of punching
big holes into your "twisted" arguments?

4., Why are you against collective bargaining through‘a Union?

By day you teach. your students courses in laws which govern
Labor, econouics, ete,, at the Universiby. By night you distort
i@ very courses yeu teach to decent, unsuspecting students.
Wit kind of a douhble-headed monster are you, anyway?

Wher 2re we going to hear both sides of the issues raised
Zrom the floor of & shop meeting of the workers? Or are you go-
ing to continue holding "captive," one-sided, undemocratic mest-
iv~3 of tha werkers behind the closed plant doors?

Yours truly,

Pharmaseal Employees Committee
for a Strong Union




February 12, 1964

Dear Mr. Vanderwaler:

The workers in the Pharmaseal plant tell us that you and your
boy, Ken Simon, are still pushing the strike issue in the plant.

Haven't you learned by now that Pharmaseal workers do not
"swallow" the fcar-tactics you are trying to use.

Why do you try to talk us into wanting a strike?

The workers don't want a strike. The Union doesnft want a
strike and we do not believe that the company wants a strike.

THERE WERE FEWER MAN-DAYS LOST IN 1963
BECAUSE OF STRIKES AND WALKOUTS THAN
IN ANY YEAR SINCE WORLD WAR II. DON'T
YOU READ THE NEWSPAPERS, VAN?

=
3 THE PRESIDENT OF THE UNITED STATES, LYNDON Tait
r§ JOIINSON SAID: '"This record illustrates how
// \ far industrial democracy has advanced in this

‘Jy courntry in recent years. I know of no better ‘K\\\;'

confirmation of the vitality, the strength and

ss the promise of the free enterprise system than -
®x that shown by the ability of labor and management §£
to work out their destinies in a free and peaceful -

yy manner." :

But, you apparently do nct agree with the President of the United
States. We honestly believe you are trying to push us into a strike
because you would probably make "mucho dinero" if it ever happened.

Your actions have convinced us that you do not believe that
workers should have the right to peacefully bargain for higher
wages, health insurance and better working conditions. If you did
believe in peaccful negotiations, you would not be pushing for a
strike. DO YOU BELIEVE IN THE "FREE ENTERPRISE" SYSTEM PRESIDENT
JOHNSON SPEAKS OF? WE TOU3T IT.

Wouldn't it be a terrible thing if we did not have a democracy,
Van? If we had a Dictator in this country we would not have the
right to have our union. WHAT WOULD YOU DO THEN?

There would be no unions for you to fight -- no workers for you
to hurt -- no companies to "mis-represent" -- no "dinero" for your
big, fat bank account.

But, maybe you could find a way to make a '"money deal" with the
Dictator and learn some newer ways to hurt workers. Yes, maybe you
could!!! '

PHARMASEAL WORKERS UNION COMMITTEE

A Thought for Today:

How ruch irespect cen we have for a man who makes a profit from
human misery? SHAME ON YOU, VAN!

i TN A
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American Federation of Labor and
Congress of Industrial Organizations
815 Sixteenth Street. N.W.

Washington, D.C. 20006
(202) 637-5000

November 12, 1981

The Honorable Orrin G. Hatch, Chairman

Senate Labor and Human Resources Committee

4230 Dirksen Senate Office Building

Washington, D.C.
Re: The Nomination of John R. Van de
Water to be Chairman of the National
.Labor Relations Board

Dear Senator Hatch:

I have had the opportunity to review your letter to Mr. Van de Water
dated October 5, 1981 and his response. 1 wish to take this occasion prior to
the close of the period during which you have generously kept the record
open to add — to my t stimony and to my earlier letter on this nomination
- information which fur.her reinforces our position that Mr. Van de Water

"does not meet the criteria applied by the Senate in passing on prior NLRB

nominees. Simply stated, Mr. Van de Water cannot meet the test you stated
last year — that a nominee to the NLRB be "perceived as objective and,
most important, independent."

Van de Water Associates, for nearly a decade in Los-Angeles-Orange
County, California and elsewhere, served as management consultants to
numerous employers who actively opposed their employees attempts to
organize. Mr. Van de Water participated directly in that work.

In his article "How To Deal With The Union" — the only available full

/ statement of his views on union organizing — Mr. Van de Water stressed that

organization is an evil which management should fight and which, where

emplo e chosen a union, should be undone. That article shows too
that Mr. Van de Water abused the labor law by luring a second union into an
organizing campaign involving his employer client to split the vote and
defeat both unions. The article further deseribes his instructions to
management personnel on how to encourage employees to seek
decertification of their union, in violation of the spirit and perhaps the
letter of the law. '

ACentury of Achievement
A Challengg: for the [uture



The hearing on this nomination concluded on September 30 with members
of the Committee expressing concern over the scope and character of the
nominee's representation of employers. We are disappointed at Mr. Van de
Water's failure to be forthecoming in providing information from which the
Committee and the labor movement could obtain a clear picture of his
activities. One would have thought that the nominee himself would be the
person in the best position to detail his own activities.

In your letter of October 5, you asked Mr. Van de Water to provide the
Committee with the particulars on his activities on behalf of employers whose
employees were engaged in union organizing campaigns. His response was that
his records do not go back to the time in question, that his activities "probably"
took place prior to 1973, and that he could recall only eleven corporate clients,
whose names he listed, giving no further details.

While the AFL-CIO lacks the investigative authority of the Committee,
we have uncovered an additional situation which took place in December of
1976, certainly well within the time a business firm retains its records, that puts
into question the extent to which Mr. Van de Water has searched his files and
his memory, and that supports our contention that he is not the person to serve
as NLRB Chairman.

As we remember the hearing, you recalled Mr. Van de Water to state that
he had never engaged in "persuader" activity and therefore had not registered
under §203 of the Labor-Management Reporting and Disclosure Act, 29 U.S.C.
§433, which provides in relevant part as follows:

Every person who pursuant to any agreement or arrangement
with an employer undertakes activities where an object thereof
is, directly or indirectly —

to persuade employees to exercise or not to exercise, or
persuade employees as to the manner of exercising, the right to
organize and bargain collectively through representatives of
their own choosing; ***

shall file within thirty days after entering into such agreement
or arrangement a report with the Secretary, signed by its
president and treasurer or corresponding principal officers,
containing the name under which such person is engaged in
doing business and the address of its principal office, and a
detailed statement of the terms and conditions of such
agreement or arrangement. ***

Nothing in this section shall be construed to require any
employer or other person to file a report covering the services
of such person by reason of his giving or agreeing to give advice
to such employer or representing or agreeing to represent such

2



employer before any court, administrative agency, or tribunal
of arbitration or engaging or agreeing to engage in collective
_bargaining on behalf of such employer with respect to wages,
hours, or other terms or conditions of employment or the
negotiation of an agreement or any question arising thereunder.

The record shows that Mr. Van de Water acted as a company representative to
"persuade" employees to reject union representation and that he did so as
recently as December 1976.

On February 8, 1977, Wilford W. Johnson, Regional Director, National
Labor Relations Board, Region 21, issued his report on objections filed by the
International Chemical Workers Union, AFL~CIO in Bell Helmets, Inc., NLRB
Case No. 21-RC-14829. That report states in pertinent part:

The investigation disclosed that on the afternoon of Monday, December
13, 1976, 3 days prior to the election scheduled for December 16, 1976, the
Employer had a campaign meeting at which its representative, Van De
Water, spoke. In support of its objections, the Union presented several
employee witnesses who had attended the meeting.

According to these witnesses, Van De Water stated that he was there as a
representative of the Employer and he would explain some things about
the Union or tell them some facts about the Union. The statements
allegedly made by Van De Water that were remembered by the witnesses
are as follows:

1. During a strike the Emp ‘yer could call in replacements and the
employees could be permanently replaced.

2. The Union could raise the employees wages as well as increase them.

3. If the Union wanted to build a new building, it could raise the
employees dues to pay for the building.

4. If the employees were on strike and the Union called a strike at
another employer, the Union could require the employees to picket at the
other employer's plant.

5. At one plant the Union dues were increased from $8 to $28 per month.
6. In some cases the Union could get employees fired if they didn't pay

their dues or cases in which employees would not be allowed to work until
their dues were paid.



7. If another plant at the same local union went on strike, the employees
of that plant might get money from the Employer's employees strike fund.

~ 8. The Union ecould make the employees go on strike by fines or
assessments.

Mr. Van de Water's speech in Bell Helmets was not intended as, nor
received by the participants as, a neutral presentation of the entire law stated
in the NLRA; rather, his remarks were pointed to convincing the Company's
employees not to join a union. Presentations for that purpose are persuader
activity covered by §203 of the LMRDA. That is plain on the face of the
statute and is confirmed by the attached opinion in Wirtz v. Fowler, 372 F.2d
315 (C.A. 5, 1966) and by the attached Department of Labor opinion letter both
of which deal with conduct indistinguishable from that outlined in the Bell
Helmets opinion.

In Fowler, the Fifth Circuit outlined the underlying facts as follows (the
footnotes and the facts concerning incidents that do not involve addressing
groups of employees are omitted):

The Court below summarized [the facts] in such a general fashion as to
mask the real nature of Appellees' persuader activities. Because these
facts vividly portray these activities and are so essential to the
applicability of the Act, we deem it appropriate to describe in some detail
Appellees' activities on behalf of the four named clients.

L. D. Plante, Inc.

In 1960, Appellees [lawyers] represented L. D. Plante, Inc., and Paul Saad,
an attorney associate in the firm and an agent of Appellees, performed
certain services for that company. During a labor dispute arising out of a
unionization drive, Paul Saad, on at least two occasions, spoke to groups
of employees during working hours. At one meeting, held in Mr. Plante's
office, Saad, introduced as Plante's attorney, discussed the union that the
employees were trying to form. Saad advised the four employees present
that, under certain conditions, the Company would have the right to fire
any employees who went on strike and that he would recommend that it
do so. Saad also told the employees that, if they interfered with the
railroad serving the Company, they could be put in the federal
penitentiary. He also pointed out the benefits the Company was giving.
At a second meeting, many of the plant employees were assembled to
hear Mr. Saad. Saad discussed what the union would mean to those who
joined it and what the employees would stand to gain and what they would
stand to lose. He raised the issue of strikes and what they

would mean to the employees, and when the Company could

replace employees on strike.

Plant City Steel Corp.
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Granville M. Alley, Jr., an Appellee, Glen L. Greene, Jr., and
Paul A. Saad, both associates in the firm and agents of
Appellees, rendred services to Plant City during 1960~1961. In
1960, Saad and Greene attended group meetings of Plant City
employees. Saad spoke to the employees assembled at those
meeting. *** Saad was introduced by a company vice president
as a company attorney. *** Saad told the employees *** that
the company was paying its attorneys a large sum of money
each year and that if there were no organization drive that
money could be in the employees' pay checks. Saad also told
the employees that they could lose jobs over trying to organize
the union. Saad also discussed the cost of dues and said that
the employees might not gain anything by joining a union.

As had his activities at Plante, Saad's efforts at Plant City left
no doubt in the minds of the employees who heard him that his
purpose was to dissuade them from joining the union. ***

Speed Sprayer Plant

Late in 1960, a union conducted an organizational drive among
Speed Sprayer's employees. During 1960 and 1961, Appellees and
Donald M. Hall, an associate in the firm and agent of Appellees,
rendered services to Spee. Sprayer and during this period Hall
appeared and spoke at several meetings with employees. At a
meeting, held early in November or late in October 1960, one
employee testified that Hall "told us that the union couldn't do
anything for us and we had fair wage — we was getting fair
wages and if we joined the union we would be just paying dollars
and could be taxed money and some of the people was going to
strike and we could be made to support them until they go back
to work." A witness, called by the Appellees, testified that
Hall "made it plain, you know, that the company could do more
for us than the union." At another meeting, Hall talked about
what the union was not good for and stated that the union was
out after the employees' money. He also talked about the
Kohler strike which had gone on for several years, and told the
employees that they too could be thrown out on the street. He
had talked about benefits which the Company gave and the
union could not — Blue Cross and Blue Shield, paid holidays and
picnics. At a third meeting Hall talked on "What Can The
Union Do For You." Hall told the employees that the Company



could give them more benefits than the union could. At several
of these meetings Hall, in addition to talking about the union,
pased out to the employees a booklet entitled "What Are Union
Promises." [372 F.2d at 320-322))

On these facts, the Court of Appeals concluded:

###%Without belaboring the point, we think it clear beyond
doubt that Appellees pursuant to arrangements with their four
employer-clients undertook, and, in fact, performed, activities
with the object — and it is difficult to conceive of a case where
the object could be more "direct" — of persuading the
employees not to join the unions, ***

L IR R

*#** Generally [Congress] *** felt that the giving of legal
advice to employers was something inherently different from
the exertion of persuasion on employees, and §203(c) was
inserted only to remove from the coverage of §203(b) those
grey areas where the giving of advice and participation in legal
proceedings and collective bargaining could possibly be
characterized as exerting indirect persuasion on employees ***
not to remove activities which are directly persuasive but
indirectly connected to the giving of advice and representation.
[Id. at 324, 330J]

Consistent with that authoritative construction of §203, on April 17, 1981
John A. LeMay, Area Administrator, U. S. Department of Labor, Labor-
Management Services Administration, Seattle, Washington, issued the following
letter to an attorney in Yakima, Washington:

As you may know, this office has been conducting an

to determine if some of the services you provided Washington
Beef, during a period of union attempts to organize their
employees; warrant the filing of disclosure reports under Title
II, Section 203(b) of the Labor-Management Reporting and
Disclosure Act of 1959 (LMRDA).

2 & %

During the course of the investigation, several Washington Beef
employees who were in attendance at an employer sponsored
meeting, held in the McKinley Grange in July 1980, were
interviewed. These employees stated you were present at the
meeting and made what was considered a presentation of the
mechanies of a representation election and you prseented both
sides of the union issues as it related to wages and benefits. In
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fact, each interviewee stated they felt you projected a subtle
attempt to influence their voting in the coming election.

In light of the statements regarding your participation, it
appears that a reportable activity was performed by you on
behalf of the employer, and disclosure reports are required per
the provisions of the LMRDA.

The Committee has the obligation to ask the Department of Labor to
investigate Mr. Van de Water's failure to file persuader reports in this and all
similar instances and, if the Department's investigation bears out the facts just
detailed, the Department has the obligation to require the filing of such reports
and to seek redress as provided in the statute for the failure to file.

The Bell Helmets campaign shows that Mr, Van de Water was, as late as
December 1976, an active employer agent in opposing organization. It is not fit
nor proper for such an agent to be entrusted with the Chairmanship of the
Agency that sets the rules that govern representation campaigns and elections
and that passes on the conduct of the parties in such campaigns.

Bell Helmets, we believe, shows also that the answer to the question you
stressed during the hearing — whether Mr. Van de Water, while acting as an
employer agent, complied at all times with the applicable federal law — is "no".
While a mere showing that a nominee has abided by the law is hardly a
sufficient qualification for office, a failure to abide by §203 of the LMRDA,
which was passed specifically to ‘egulate representation campaigns and to
clearly identify those who are active non-union employer agents, is certainly a
disqualification for the NLRB Chairmanship.

Sincerely

TC Aot

Secretary-Treasurer



READING COPY OF STATEMENT BY THOMAS R. DONAHUE,
SECRETARY-TREASURER, AMERICAN FEDERATION OF LABOR AND
CONGRESS OF INDUSTRIAL ORGANIZATIONS, BEFORE THE
SENATE LABOR AND HUMAN RESOURCES COMMITTEE ON THE
NOMINATION OF JOHN R. VAN DE WATER AS CHAIRMAN OF
THE NATIONAL LABOR RELATIONS BOARD

Mr. Chairman, I would like to cover some hizhlights of my testimony and ask
that the full statement be entered in the record.
My purpose today is to urge that the Senate reject the nomination of John R.
Van de Water to be Chairman of the National Labor Relations Board on the ground
that he does not meet the criteria applied in passing on past appointments. I wish
to begin by mentioning a few of the issues whieh arose in the consideration of the
last two nominess for the Board. During the August 5, 1980 floor debate on the
nomination of Don A. Zimmerman to be a Board Member, Senator Hatch said:
Never before, in the agency's history, has there been
a more compelling need to have a Board Member

who is perceived as objective and, most important,
independent.

During the August 22, 1980 hearing on the nomination of John C. Truesdale

J for a full term as a Board Member, Senator Hatch said:

More than any other agency or arm of the Federal Government,

the responsibility inherent in the purpose of the National Labor

Relations Board can be symbolized in a scale. Its purpose is

certainly less activist than judicial. *** [TheBoard is a

national policymaking institution that can make the difference

whether or not we have labor-management chaos, or a just

management-labor relations.

. To refresh the recollection of any who may have forgotten on the basis of the
test of "fitness to serve" followed in the last Congress, no action was taken on Mr.
Truesdale's nomination, with the result that the nomination lapsed, and the vote on
Mr. Zimmerman's confirmation was 68 in favor, 28 opposed, including in the latter
group Senators Hatch, Armstrong, Hayakawa and Humphrey.

I would note also that Mr. Truesdale's nomination was made after extensive
consultations by President Carter's Administration with both management and
labor, that he had served the Board for 23 years, including five as the Executive
Secretary, and had worked for the National Academy of Sciences, that while the
question of whether he had shown "balance" in his three years as a Board Member
was extensively debated, it is a fact that in the cases in which The Board's
members split on the proper result he voted for the position favorable to labor 55%
of the time and against that position 45% of the time, and that he has never spent

a moment on the payroll of any labor organization.
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With regard to Mr. Zimmerman, it should be noted that similarly there were
extensive Administration consultations with management and labor, that he spent
his professional career with the Office of the Secretary of Defense, Office of
Management and Budget, the Trustee in Bankruptey of the Penn Central Railroad,
and then as a legislative assistant to that distinguished Republican former Senator
Jacob Javits, and as counsel to the Republican members of this Committee, and
that he too has never spent a moment on the payroll of any labor organization.

The labor movement agrees with the basic points made last year — that in
making nominations to the NLRB, which is indeed a "judicial" body that in Senator
Hatch's words "can make the difference whether or not we have labor-management
chaos or a just labor-management relations," that the Administration should
attempt, in the words of the Counsel of the Chamber of Commerce, Mr. Thompson,
to "find some kind of consensus" and that there is, as Senator Hatch said, a
"ecompelling need to have a Board member who is perceived as objective and, most
important, independent." We submit that since the Senate, in applying those
criteria, concluded that Mr. Truesdale's nomination should not be confirmed and
that Mr. Zimmerman's confirmation was subject to serious question, Mr. Van de
Water should not have been nominated and cannot be confirmed.

In the first place, while as is usual with any pending government appointment,
there was some "gossiping about" concerning several potential nominees for
NLRB Chairman, so far as I am aware organized labor's views on Mr. Van de Water
were never sought. Indeed, I do not know of a single chief officer of a single AFL-
CIO national union who had heard of Mr. Van de Water prior to the day his
nomination was announced. So much for the effort to "find consénsus between
management and labor."

Of far greater moment, the AFL-CIO's consistent position, as stated by
George Meany in his May 8, 1970 testimony to this Committee opposing the
nomination of Edward Miller to be Board Chairman, has been and remains:

The Board has a specialized jurisdiction: it handles
only matters involving employers, or unions, or both.
*** In unfair labor practice cases, more often than
not unions and employers are on opposite sides.***
The same is true in representation proceedings.
They always involve employers and unions, and
employers and unions are usually on opposite sides.
Moreover, labor cases are often sharply

controverted, with emotions running high on both
sides.***



It seems apparent to us, therefore, that great care
should be used in selecting members of the Labor
Board, to avoid persons who are so identified with
either unions or employers that they may not be
able to hold the balance even between them. We
believe, specifically, that no one should be
appointed to the Board from the ranks of labor or
management, ***,

We have followed the counsel that a decent respect for the opinion of the
parties regulated by the NLRB calls for the appointment of individuals whose
careers have been devoted to bringing management and labor together, not of
individuals who have been employed by one side or the other to advance that side's
interest or who intend to seek such employment when they leave the Board. We
see that principle as properly applying the axiom that "justice should not only be
done but that it should appear to be done."

The labor movement has had some influence with certain Administrations,
but we have not pressed for the appointment of a union lawyer to the NLRB and
there has never in the Board's 45 year history been such an appointment.
Management, to be sure, has not shown similar self-restraint. The result has been,
to cite the recent instances, the appointments of Chairman Edward Miller, General
Counsel Peter Nash, and Board Member Peter Walther — men who have interrlipted
careers as employer lawyers for a short stint at the NLRB. The spectacle of Mr.
Miller and Mr. Nash trading on their Board credentials as they lobbied on behalf of
their management clients against the labor law reform bill is perhaps the clearest
example of how this practice of using Board appointments to further management's
private advantage undermines the Board's integrity. '

Be that as it may, so far as we are aware, the employer-agents previously
loaned to the public service had engaged in the relatively removed role of a legal
counsel handling litigation. Mr. Van de Water has played a far more active and
partisan role on the management side.

The records of the AFL~CIO Los Angeles-Orange County Organizing
Committee for 1963-1972 indicate that, at least during that period Van de Water
Associates served as management consultants to numerous employers who actively
opposed their employees' attempts to organize. The rc;le of such consultants, most
narrowly conceived, is to denigrate unions and collective bargaining and to play on

the insecurity bred by "the economic dependence of the employees on their

employers ***." (NLRB v. Gissell Packing Co., 395 U.S. 575, 617).
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A majority of the Labor-Management Relations Subcommittee of the House
of Representatives in a 1981 Report on "Pressures in Today's Workplace™ (at pp. 25-

26) concluded:

Perhaps the most distressing aspect of
the emergent consultant industry is the
perspective it brings to labor-management
relations. It is a philosophy of labor-
management relations whieh is first and
foremost anti-union. The defeat of unions is
an end in and of itself and in many instances
consultants come dangerously close to
justifying whatever means are necessary to
accomplish that end. The consultants promote
a perspective of labor-management relations
which exalts the short-run over the long-run,
presuming that workers will vote against a
union if management exercises the correct
combination of manipulation, persuasion and
control during the relatively brief duration of
an organizing campaign.

In preparing for this hearing and reviewing my formal statement, it seemed
to me that the statement does not provide the flavor of such an employer
campaign. It is, therefore, my desire to add to that testimony four relatively brief
passages from a pamphlet put out by the Alloy Die Sink Co., Buena Park,
California, in connection with its effort to get certain of its employees to vote
against representation by Local 325 of the Aluminum Workers International Union
in an NLRB election — an effort in which Van de Water Associates was the
Company's management consultant:

The pamphlet begins:
YOU ARE NOT THE UNION.

YOU ARE YOU, with your own feelings, needs
and desires.

The UNION, on the other hand, is a group of
PAID PROFESSIONAL ORGANIZERS whose JOB it
is to get as many dues-paying members — like you —
as they can] It is an INTERNATIONAL
ORGANIZATION with POWER over local unions all
over the United States, including Local 325, City of
Industry, which is now looking for your money.

Later the pamphlet states:

Promises are worth what they cost: NOTHING.
Ask yourself — Can this union guarantee me specific
improved wages, benefits and working conditions?
The answer is NO. No union can guarantee
anything. Why? Because all they have the right to
do if they win the election next month is talk. They
win only the right to talk to us as your
representative — to ask your company to make
changes. ***



Further on:

And what if the union can't keep all the promises it
has made and will make between now and the
election, and can't deliver? Usually, a union in that
fix asks you — its members — to help them deliver
by going on strike, to force your Company to grant
its demands. ***

And finally in a big wind-up in all capital letters:

THESE ARE THE SNARES THAT THE UNION LAYS
FOR YOU. THE ORGANIZERS AND PAID BUSINESS
AGENTS DON'T MENTION THEM WHEN THEY
ATTEMPT TO SWEET-TALK YOU INTO VOTING
AWAY YOUR RIGHTS AS EMPLOYEES AND
CITIZENS.

ONLY AFTER THE GATES OF UNIONISM SLAM
SHUT BEHIND YOU, DOES THE IRON RULE OF
UNION DOMINATION CLAMP DOWN ON YOU,

AND THEN IT'S TOO LATE,

Of course, these passages are hedged about with careful pro forma
disclaimers of any intent to break the law or interfere with employee free choice
and with fullsome statements of employer concern for the well-being of the
employees. The sugar-coating for the bitter pill. For the Committee's
convenience, I have 25 copies of the pamphlet with me and I would ask that a copy
be included in the record.

The issue here is not whether such activities and materials are, as we believe
they are, offensive, small-minded and mean-spirited. It is not even whether such
activities and materials are, as we believe they are, inconsisﬁent with the NLRA's
"poliey" stated in Section 1 of the Act:

[to] encouragle] the practice and procedure of
collective bargaining and [to] protect[] the exercise
by workers of full freedom of association, self-
organization, and designation of representatives of
their own choosing, for the purpose of negotiating
the terms and conditions of their employment or
other mutual aid or protection.

Rather, the question for this Committee and for the Senate is whether it is
proper to appoint, as Chairman of the quasi-judicial agency charged with running
representation elections and with judging the legality of the conduct of the parties
to such elections, a man who has devoted a substantial part of his professional
career to putting together anti-union campaigns and anti-union materials.

To put that question in perspective, let me ask another: Would management

and the members of the general public who believe that management should be



treated with serupulous fairness aceept a union organizer of unimpeachable
reputation — such as AFL-CIO Organizing Director Alan Kistler or the late CIO
Organizing Director Allan Haywood — as NLRB Chairman?

Under the standards formulated by Senator Hatch, the answer to the question
posed by Mr. Van de Water's nomination and by my hypothetical question is that the
NLRB's institutional integrity is best served by consistent application of the rule
that no one should be appointed to the Board from the ranks of management or
labor.

One side's armorer should not make or enforce the rules governing both sides
in the ensuing contest.

In conelusion, Mr. Chairman, I wish to bring to your attention an article
entitled "How To Deal With The Union" in which Mr. Van de Water provided an
insight into the theories behind his management consultant activities. Again, I
have copies of the article with me for the Committee and I would ask that a copy
be included in the record. There are several points Mr. Van de Water made that I
wish to note.

First, at every juncture, Mr. Van de Water stresses that union organization is

" an evil which management should fight and that where organization has already
occurred it can and should be undone.

Aside from the success of the United Mine Workers in the coal fields, he
apperently cannot think of any occasion in which an exercise of the right to
organize has served the public interest. Collective bargaining is viewed as follows:

All kinds of problems confront the company which has to
deal with the union, such as: an irresponsible calling of a strike .
... or the many, many hours and days involved in collective
bargaining ... having to turn our attention inwards to look at
these problems rather than outward building the business ...
interference in employee activities.

Now think of the cost of attorneys in grievances and
arbitration which you want to avoid if you possibly can. And
I'm for you ... I don't want to see anybody having to be involved
in having a bunch of lawyers, if they can avoid having to. All
these are costs the union caused, together with the dependency
of the employees to look to the shop stewards for their
relationships, rather than to their supervisor. And all this does
not build a healthy human-relations atmosphere.

The following situation in which a decertification of an affiliated union had
taken place is presented as an ideal:

The complaining workers had wanted to have a new
association, though they didn't have to. This new group won.
After these years, I think these people now pay 75 cents a
month dues. This goes into the recreation program. And the

bargaining with the union now takes about 20 minutes a year.

6



There is no recognition by Mr. Van de Water that this is the type of cozy
relationship brought about by employer control of labor organizations that §8(a)(2)
is intended to prohibit. Indeed, §8(a)(2) is not part of Mr. Van de Water's version of
the NLRA. Representing an employer faced with a union organizational picketing
he "went right down to the NLRB, called for an election, celled the Teamster's
union and said, 'Don't you want to get involved in this battle, too?' They went in
and had a fight trying to organize their people — who happened to be the office
workers —and the office workers union that started the picketing was there." The
result according to Mr. Van de Water was that both unions lost.

Mr. Van de Water defined good faith bargaining for his audience:

Let us look at another case.

The company bargained with the union, as required after
certification. (Certification is good for only one year.) The
company stood its ground. They did not offer one cent of pay
increases. They did not offer more paid holiday ... not
anything.

Good~Faith Bargaining
And you wonder: is that lawful? Of course it is.

Good-faith bargaining simply means that you listen to the
union's arguments with yours. That's all that good-faith
bargaining is. You don't have to give one cent.

® * =

Your duty is simply to bargain in good faith giving your
arguments in response to theirs — and show that you have an
open mind to answer their arguments with yours. That's all the
law requires.

There is not a hint in these remarks that good-faith bargaining requires negotiation
based on a sincere desire to reach a mutually acceptable agreement.
And, Mr. Van de Water offers helpful limits on how to get around the law.
The Act does not permit employers to instigate or support employee
decertification effots. It is, therefore, suggested that management should seize on
an employee complaint about union representation:
WHAT TO DO.

You go onto the floor. Don't call them into your office
because that's a hearsay coercion by law to talk about union
matters in your office. Go out and talk to them on the floor.
Have a couple of other members of management there — so
that you have witnesses as to how you talked to them. (By the
way, you who are unionized can always find some who feel this
way. You are responding to their initiative, you are not takin
the initiative. It is their initiative; they have to come to youg
Go out and talk to these people — the two or three people. Say
something like this: "Fellows, I want you to know how grateful I
am to you that you feel the way you do about having a union
here, that you trust us and feel we play fair. I'm deeply
grateful for this. Now I want to tell you this: It's none of our
business whatsoever whether you have a union here or not. We
have no right by law to have any part in this. If you don't want
the union, here is what we suggest you do:
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Go down to the National Labor Relations Board. Here's
their address on South Broadway in Los Angeles. Tell the NLRB
that you want to find out what the process is to de—certify a
union. Do not tell the personnel at the Board what company
you work for. Don't tell them what union is involved — because
even though it is a breach of good faith for them to disclose,
somebody might talk.

There is also the inconvenience that the Act prohibits employer threats.
That, according to Mr. Van de Water, is a matter of small significance:

You cannot threaten your employees with illegal conduct —
by threatening to cut their pay or fire them if they join the
union. BUT, you can explain what the cost of a labor union
could be to them.

* » L]

One thing I find is that you can almost always tell the
employees what you want to ... you just have to find the right
way to say it.

The following handy examples are provided:

"Fellows and ladies, I want to let you know — as a matter of
company policy — that even though we would bargain in good
faith with the union, if it were voted in, if after good-faith
bargaining we could not reach an agreement — and the union
called you out on strike — we would immediately hire
replacements for strikers. And you people would be out of a
job."

Almost nobody knows you can say this.

CLOSING DOWN

It is illegal to threaten to close down if you become
unionized, but you can explain that in the event we are
unionized and we bargain in good faith and we can't reach an
agreement with the union and if this was it: we couldn't operate
as during a situation when they called a strike, then for
economic reasons we may be forced to shut down and close this
operation completely. .

You see, one way you are threatening them if they vote for
a union, you'll cose down the place. The other situation, you've
just been explaining your legal rights for economie reasons ...
not because of "union vs. no union". But for economic reasons,
you have the right to move to a new location.

The sum of Mr. Van de Water's approach is captured in the following boast:

In the last 130 union elections I've been involved in, where we
had to go to an election — I couldn't even begin to count those
situations where we got the union to withdraw after they had
enough signups to have an election but they found that they
couldn't win it. So they withdrew their elections or they
couldn't get enough signups to have an election held — in the
last 130 elections I've personally been involved in, the unions
have lost the election in 125 of the cases. The only cases where
they've won the election was where there was no more than two
weeks or less to plan management's campaign.
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No one, and certainly not an employer nor a management consultant, is
required to accept Congress' judgment, embodied in the National Labor Relations
Act and carried forward by the Labor Management Relations Act, that the exercise
by workers of the right to organize is a social good, not a threat to the Nation.

But, we submit, that a man who views it as his mission to thwart organization at
every turn is not fit to administer those laws.
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TO
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WITH
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By
JOHN R.
VAN de WATER

Mighlights from WAM
Seminor Address

One of the outstanding seminars
at the WAM Show this year — one
which is of intense interest to-prac-
tically all needletradcs manufacturers
— was entitled: “THE UNION —
What 1o do if you have them; what
to do to keep from having them.”

Because of its extreme importance
to the industry — and because we
felt it would be of erormous value
to our readers — we are publishing.
in this and in succeeding issues. ex-
cerpts from the lecture which was
given Dr. John Van de Water.

Dr., Van de Water. an attorney,
has an outstanding background in
gorernment and industrial manage-
ment-labor relations. He is Professor
of Industrial Relations and Manage-
ment at the graduate school of USC,
a lecturer, author and prominent in
labor-management arbitration and
collective bargaining since 1943, —
Editor's Note

w hat.we do in situations where
we have no unions—in building our
relationships with employees, in our
communication program, in develop-
ing understanding with employees
—makes a tremendous difference, at
times, in whether the union comes in
or not. ,

I recall being called by one of my
client companies some time ago. sav-
ing, “We're unionized, and the rea-
son we are is that it was recommend-
ed by one of our garment manufac-
turers. in the field, who maintained
that it is inevitable. They said. ‘You
are going to be unionized anvwav.
Why don’t you go ahead and sign
up now.’ So we did. And now we
need seven cutters to do the job of
two cutters. We've had to go out of
the business and become a jobber.”
Isn’t that a tragedy?

You know. people assume that
that kind of thing can happen to
them. Or. at the same time. if thev
are unionized. very often people as-
sume that with the union. this kind
of a hardship need come to an em-
plover. I can give you many exam-
ples where—with sound managerial
leadership—this kind of negative re-
sult has not occurred.

When we talk about how to deal
with union-organizing campaigns.
this will be important for every man
and woman in the room.

Of Prime Importfance

It is vitally important for those
of vou who do have unions to listen
to what we are going to talk about.
because vou still. have some non-
union areas. Further. I don’t mean
this as an anti-union bust. nor do I
advise some illegal conduct, but
rather on the basis of the freedom
of your emplovees to choose for
themselves wLether they want to be
unionized or not.

There is also the law and the
conduct of strategy that legitimately
governs the question of whether you
feel that the union is harmful to
your company and you would pre-

fer to be non-union. You have every
right and your employees have every
right to know what you can do about
de-certification of unions.

And today, we are not going fo
pull a single punch in decling with
each of these issues as realistically
as possible. We are going to be
talking about twe primary fields to-
day. One is, what do you do if
there Is @ wnion-organizing cam-
paign under way? Secondly, what
do you do—and everyone here is
invoived in this — with your non-
union people, to build o correct re-
lationship of mutual trust, confi-
dence and understanding, so they
do not feel that they need a union
to represent them?

So, if you are in a unionized situ-
ation and expect to continue that
way, you can see that you should
build a relationship with your em-
ployees that calls for responsible un-
fonism.

We'll talk about each of these
areas in turn.

Negotiations have been going on

.in the industry across the country.

They re-opened possibility of strikes
occurring in the Ladies Garment
Workers groups among the dress
manufacturers in January, with the
Ladies Garment Workers Union in
New Jersey apparel makers in Feb-
ruarv. The same is opening up for
the ILGWU in New York in the coat
and suit firms in Mav, There are
problems coming up here in Los An-
gelec involving negotiations. but
with the small number of manufac-
turers in this group that are actuallv
unionized. I believe that vou would
like to spend more of vour time. not
on what vou have to do and how to
deal with these problems in negotia-
tions. but rather in talking about
these other areas of building quality
relationships in communications in
union and non-union situations. for
mutual trust and confidence with
your employees. and how to avoid
being unionized if you are not now
unionized.

I think it would be good to em-
phasize this point right at the outset:
I am an attornev-at-law and I teach
this field—and have for thirty years
in universities. And I am not here
to suggest that anvone ought to vio-
late the law or interfere with the
rights of their emplovees to make a
free choice. As a matter of fact. let
me say this: I believe that there are
labor unions in this country that
have done a lot of good for this na-
tion. In the old coal towns, for ex-
ample. where the people were vir-
tually enslaved by the industry.
Unions have done a lot of good in
cleaning up some of these situations.



But equally, unions have done a
lot of bad. You have enormously in-
creased costs that have terribly hurt
our country in terms of our compet-
itive position today.

What I want to emphasize is:
Don't get a “class war” attitude that
any guy in the union is necessarily
an evil man. Nor, among the union-
ists, should they have the attitude
that any man who owns a com-
pany or is responsible to the owner
1s necessarily bad because he is a
member of management.

I can tell you this in all honesty:
In the last 130 union elections I've
been involved in, where we had to
gz to an election—I couldn't even

gin to count those situations where
we got the union to withdraw after
they had enough signups to have an
election but they found that they
couldn’t win it. So they withdrew
their elections or they couldn't get
enough signups to have an election
held—in the last 130 elections I've

rsonally been involved in, the un-
ions have lost the election in 125
of the cases. The only cases where
they've won the election was where
there was no more than two weeks
or less to plan management’s cam-
paign.

So, the omployess just didn't
know the issves, because the com-
pony hadn’t had o chance to clarify
them.

Texas Chalienge

Now we have a great challenge
going on in Texas, nght at the bor-
der. Massive strike activity is going
on, being backed up bv employees
who cannot be proven to want the
union. Where there were charges of
illegal practices against the com-
pany, the company has won before
the National Labor Relations Board,

roving that they had not acted il-
egally. Yet, the union is going after
the company now by nation-wide
consumer boycotting, which can in-
clude picketing of outlets to get peo-
ple to refuse to purchase those pro-
ducts and causing the retailer to say,
“Well, we better do away with those
products that can hurt us if we have
them in our store.”

On this point, we're also finding
around the country consumer pic-
keting going on and organizational
picketing going on at the manufac-
turer’s location. We've had several
of those activities in Los Angeles re-
cently.

Under the Labor Reform law of
1959, it stipulates that unions do
have a right to engage in organ-
izational picketing for thirty days,
unless you con demonstrate that
they are engaged in threats of vio-
lence or aciual vielence, in which

cuse you cam stop that picketing
very quickly. Otherwise, they have
the right to picket for orgonizational
purposes for thirty days.
That doesn’t mean_that you have
to have the situation keep going this

W?Or example, at Disneyland.
where they put up an organizational
picket line, we went out and counted
336 Disneyland customers turned
away the first half hour, because a
lot of people won’t cross picket lines.
We went right down to the NLRB,
called for an election, called the
Teamster’s union and said “Don’t
you want to get involved in this

ttle, too?” They went in and had
a fight trying to organize their peo-
ple—who happened to be the office
workers — and the office workers
union that started the picketing was
there.

We got both of them involved in
this particular campaign, had an
election held, and the vote was only
17% of Disney employees for the
two unions combined, an over-
whelming decision that thev didn’t
want to be unionized. And then we
got a certification of no wnion—and
from that point on. they had no right
to engage in organizational picketing
for even one minute,

So. sometimes this organizational
picketing can be overcome,

On the other hand, the unions—
if they try this method of organiza-
tional picketing—knowing ‘that they
are limited to thirty days—wait for
the peak season and try to put pres-
sure on you by picketing outside
your manufacturing locations, for
the purpose of getting you to say.
“Well, I guess I better go ahead and
sign up, because it will be too costly
if they interfered with our work pro-
cesses."

You Are Protected

! want to sugigest agein that you
have every right of protection fto
stop that activity, if there Is inter-
ference with your werk, and like-
wise, if they engaae in secondary
boycott activities where they go to
your outlets and if you can prove
that when they picket your retfailers
their motive is to get them not to
hondle your products. Picketing the
retailer fo cause him not to do busi-
ness with you by cavsing o strike of
his boys against him Is a secondary
boycott and can be stopped.

But, if you cannot prove at the
retail outlet that the picketing is
for the purpose of causing interfer-
ence with work, and thev claim it's
only boycotting to reach the consum-
er to say, “Don't buy that company's
garments.” then vou cannot stop
that kind of picketing . . . according

- to a decision of the United States

Supreme Court. This is directly con-
trarv 10 the intent of the law a«
writlen in the Labor Reform Law, at
least as interpreted by Bob Griffin
(a member of the House which
passed the Landrum-Griffin Act—
the Labor Reform Law—and who is
now a United States Senator from
Michigan) . . . and also according
to Landrum, who is a co-author of
that statute, and also—I might say—
according to Jack. Kennedy, when he
was a member of the Labor Commit-
tee in the United States Senate, Both
Kennedy and Griffin talked before
the Senate and said the purpose of
the Labor Reform Law was to stop
all picketing in retail outlets other
than by the employees of the retail
outlet in disputes they had with that
retailer. But the Supreme Court has
reversed this viewpoint, expressed
by the members of Congress who
were the leaders in organizing that
law, causing Bob Griffin in the
House to get up in a violent rage
and say, “%hey've thrown away the
American dictionary in interpreting
the statute and what we meant.”
So, we have this terribly dangerous
situation of retail picketing—which
can have an enormous influence.
Union-Organizing Campoigns

Let's move on to the question of
union-organizing campaigns. Those
of you who have blue collar unions
still have to be concerned about the
possibility of attempts to unionize
vour white collar people. We now

ave organizing campaigns going on
for engineers, for example. I have
been involved in about five cam-
paigns just in recent months involv-
ing engineers and scientists. So, the -
campaigns are hot and heavy in this
area, t0o.

The first question is: Why is it
that in probably ninety-nine and
forty-four hundredths per cent of the
companies in this country, the man-
agement groups prefer — if at least
by honest and lawful means the
can do so—to avoid being unionized?

Why do people want not to be un-
ionized? Is there something immor-
al about this? Is it wrong for people
to want not to have a union?

A lot of people think that because
you prefer not to be unionized, you
are against your employees and are
trying to hurt them. T his is not at all
necessarily true. It can be. There
can be employers that want to keep
wages depressed way below normal
competition. And that’s what a un-
ion is for—to try to get people in
line with normal wage rates. There
is nothing illegal about this; it is
a perfectly proper function of the
union.

But, for the most part, compon-



ies take the stand that says, “‘Look,
our aim in getting good employees
and in keeping good employees is
to give them the going rate ond to
pay them benefits. We know we
can't get good people and keep
them unless we do. It mokes com-
mon sense, And we don't feel we
need @ union here, because the
wnion — if it come in — just might
get in the wrong hands, if it's not
in the wrong hands now."

All kinds of problems confront the
company which has 10 deal with the
union, such as: an irresponsible call-
ing of a strike . . . or the many
many hours and days involved in
collective bargaining . . . having to
turn our attention inwards to look
at these problems rather than out-
ward building the business . . . inter-
ference in employee activities.

Now think of the cost of attorneys
in grievances and arbitration which
you want to avoid if you possibly
can. And I'm for you . . . I don’t
want to see anvbody having to be
involved in having a bunch of law-
vers. if thev can avoid having to. All
these are costs the union caused, to-
gether with the dependency of the
emplovees to look to the shop stew-
ard for their relationships, rather
than to their supervisor. And all this
does not build a healthy human-re-
lations atmosphere.

The Law Says . . .

Now the law is typically in ac-
cord with the right of every one of
you in management here. should you
seek to avoid unionization. When the
Wagner Act was written back in
1935, its aim was to encourage un-
lonization. And the law says that it
is a right of employees to engage in
organizing. to get strike benefits, to
ho%d conferences. to urge that others
be unionized, and to engage in other
activities for mutual aif. %'his is the
law. It protects the right of the em-
ployee to unionize and engage in this
conduct, non-violent in nature.

But the Taft-Hartley Act came
along twelve years later, in 1947,
and stated that that right has now
been changed in this way: They
still have the right to unionize, to
collect strike funds, etc., but they
equally have the right as employees
to refrain from these activities . . .
and that has become a legally pro-
tected right.

No longer does the law-—by its
statement—favor or encourage un-
ionization. Rather, it encourages free
choice by employees to unionize or
not.

And when labor unions pass out
literature outside your location, you

will note that that literature only
quotes the Wagner Act: they have a
right to unionize.

Never have | seen a union quote
that pen that soys that they also
have a legal right to refuse to un-
lonize, and that they have the pro-
tection of the Federal government
it ottempts are made to force them
into unionization against their will.
This isn't quoted by the labor
vnions.

GETTING OUT OF A UNION

et us look at the possibility of
certifying an end to a union . . . so
that you who are now unionized
mag' know that this will apply to you
and your right of free speech.

Employees who are now un-
ionized may go out of unioniza-

tion! . . . Perfectly lawfully. This
is their free choice!

And let me tell you the woys this
can occur:

Perhaps it would be best to illus-
trate by example. We had a problem
at the Astronautic Division of Gen-
eral Dvnamics Corporation: when
theyv built the Atlas missile.

Negotiatiohs started in July—with
a union of 4500 emplovees. Most of
you have a much smaller group of
employees—though some have larger
corporations. But, remember this:
While I am presenting examples and
vou mav sav: “That’s not my indus-
trv. that doesn’t apply to me.” the
point I want to emphasize is this:

Case Histories

{ wish to give you reclistic ex-
amples so that you may see their
trve facts ond know they apply to
you no matter what your size. And
they apply to you though you are
not in the some industry as the ex-
ample | om vsing.

At Astronautics. after. bargaining
from July 1 until the following Feb-
ruary 1. the industrial vice-president
of the corporation—who happened
to he a student in a graduate class
1 was teaching at UCILA—asked:

“What can 1 do? We want to put
in the pay increase we offered the
union. The union doesn’t want to go
along with it. They want to cut the
pay increase we're willing to give
in order to get more paid racation
plans. We can't afford to accede to
their demands because pennle seck-
ing emplovyment  ask  right away:
What are your wage rates?

“We must keep competitive on
this, and we're way ahead of others
in terms Z vacation plans. What
should we do?”

Hove yov bargained in good
faith, in the semse thot you have
listened to every orgument of the
union? Have you responded with
your arguments fo every argument
they advance?

Time and again!

If you are hurting now because
you can't give the pay increase be-
cause you are still bargaining and,
therefore. can't keep your wages up
—so0 that your people are going else-
where—you are behind the times.

As soon as you have argued with
the union open-mindedly, listening
fo ony argument they raise end
every argument they wont to raise,
ot that point you have reached
which the low calls *‘a legitimate im-
m.'l

At that point the union can go on
strike, and—at that point you can
put into effect the wage raise you
offered last July.

You can act on your own and
say: “Look, we have reached an im-
passe. We are ioing to act unilater-
ally, since we have reached an im-
passe.”

You have the right to do that!

And that's what happened at As-
tronautics.

We announced that we were giv-
ing the wage increase which had
been offered the previous July 1.
According  to company policy. “it
will be non-retroactive. Therefore.
the emplovees of this company have
lost one million two hundred and ten
thousand dollars.”

And the wage increase went into
effect.

The union charged the company
with an illegal practice: failure to
bargain in good faith.

Closs Warfare

The federal government through
the National Labor Relations Board
ruled in favor of the company. They
had bargained in good faith. and—
with a legitimate impasse — they
could sav: “Now we will act on our
own.”

Then the union started a real hate-
building campaign against manage-
ment. The firm went further than
this. They called the emplovees to-
gether in groups—35 groups in 24
hours. to cover the 4.500 emplovees.
They said: “This union is building
a class war—with its attacks on man-
agement. We built Atlas missiles to
protect our nation against the na-
tions that represent the class-war
ideolagy  abroad. if necessarv.. And
here we have class war fomented
right here.” '

What I am emphasizing is: there
is & principle being violated in their
hate-building. You go out after that.



You're firm against the things that
would destroy by false techniques
like this. T
the president of the company
inted out: “Took what the union
as done. It has put out a great big
cartoon of a guillotine with the blade
- marked ‘Management.' A rope 1s at-
« v '+ the blade over the top of
the scaffold heing held by a man
with the union's name across his
chest. Another worker is tied down
underneath the blade—being ready
t. be cut in half if the union lets
go of the rope.

“That cartoon is saving some-
thi=+ T ac<k vou to vote this union
out. We have just gone to the Na-
tional labor Relations Board. We
have filed a request for a de-certifi-
cation election. We have proved to
them that we have a good-faith
doubt. FEven though vou peaple have
been unionized now for twelve vears
and voted this union in by majority
choice. vou gave the proof of a good-
faith doubt by slowing the chech-off
of uaion dues substantially down,
Therelore, the emplovers «rem to be
v naated with the union.™

Good-Faith Doubt

You must have evidence of this,
if you are to have o good-faith
dnubt—before you can get a new
election.

In the case I mentioned, the hoard
«aid. You have demonstrated a good-
faith doubt; vou have a right to a
new election.

The election was held. and the
union was voted out by better than
70%,. Thev have been non-union
v . cater o

I might say that the president of
the local union broke down in tears
when the union was voted down.
He was a sincere man. Tearfully he
stated that the company was going
to “absolutelv  crucifv us  now.”
When the union came around three
vears later to attempt the re-union-
1ization of the plant. one of the lead-
ers of the opposition was that former
union president. He <aid he didn't
have anv idea the company would do
what thev promised. that thev would
treat the workers fairly. In his words.
“they proved to us that thev kept us
up with going rates. and we didn't
have to worry about nine or ten
months of negotiations to reach the
point where we finallv received an
increase.  They gave it to us at a
normal time and kept us up with
going rates, They treated us fairly.

and 1 am surprised.” So. he became

a leader of the non-union movement.
There are several points I wish to
stress.
Decartification

Number  One:  DECERTIFICATION

CAN OCCUR BY WRAT IS CALLED AN
RM-—REPRESENTATION MANAGEMENT
PETITION.

An R\ petition is made to the Na.
tional Relations Board.

Number Tuwo: Let's take a case in
point here . . . a well-known motors
company. It was unionized. but there
is no reason whatsoever for the un-
ion to have olmained a majority. ac-
cording to the firm's rate of pay and
the henefits given its employ ees,

Iet me tell vou why the union
probably won.

When the unionization campaign
was being waged. the company re-
peatedlv told its emplovees during
that campaign: “We want to let vou
kpow that no matter how the elec-
tion comes out. we will never sign a
union shop contract that means our
people will have to pay dues or
iitiation fees to the union—regard-
less of whether we are unionized or
not. Our company is paving better
than union scale—we alwavs have.
We have bowling alleys for our em-
plovees: they can come to our beau-
tiful cafeteria—and bring their fam-
lies—and pav only 75 cents a piece
for a full-course dinner. All these
benefits—and more—swe have given
our emplovees—plus a heautiful lo-
cation and the safest working condi-
tions in the industry.”

Why were they unionized? Prob-
ablv because the company so strong-
b emphasized that it would nerer
sign o union contract.

Since the emplovees were assured
that thev \\'nuh!l never have to pay
dues there. they said to themselves:
“Well. why don’t we <ign up with
the wmion? Mavbe it will get us
something else. It won't cost us anv-
thing.”

Lot uslook at another case.

The company bargained with the
union, as< required after certification.
(Certification ix good for onlv one
vear). The company  stood  its
ground. Thev did not offer one cent
of pav increases, Thev did not offer
more paid holiday . . . not anvthing.

Good-Foith Bargaining

And vou wonder: /s that lau ful?

Of coure it is,

Good-faith bargaining simply
means that you listen to the union's
arguments with yours. That's all that
good-faith bargaining is. You den't
have to give one cent.

Consider the auto firm in Detroit
that called up Jimmy Hoffa and
said: “look. T just found out that
your bovs are demanding a forty-
cent-per-hour increase in wages, Un-
less you. Mr. Hoffa. agree with us—
and I'll show you the baoks to prove
it—agree to a new contract calling
for a twenty-cent-an-hour reduction.

I am going on national TV and blast
vour union for bankrupting a com-
panyv.” :

And Hoffa agreed to cut the wages
20 cents an hour based on proof.

Good-faith  bargaining  doesn’t
mean you have to give anvthing
more, If you think you should. of
course vou should. We shouldn’t
hold back on emplovees; we should
do what is right. We should treat our
emplovees fairlv. But. pood faith
bargaining has nothing 1o do with
saying you harve to gire pay in-
creases or benefit increases,

Your duty is simply te bargain in
good foith by giving your arguments
in response to theirs—and shew you
have on open mind fo answer their
arguments with yours. That's all the
law requires.

_In this instance, the company con-
tinued to tell the emplovees: “Look.
folks, vou unionized. And dealing
with the union as vou requested is
costing us thousands of dollars 1o go
ahead with negotiations, We will
continue to negotiate. But. as we told .
vou, we're paying over union scale.
and we have nothing to offer with
union help.”

The union tried to call a strike to
force the company to give what the
union demanded. Thev got ‘a four
wrcent turnout for the strike meet-
ing. After the vear was up. the com-
pany then touk the second method
. . . because at this point we have now
bargained for the full vear. We have
not reached an agreeinent. Our duty
to bargain has ended. because we
have a good-faith doubt that you «till
represent a majority. If the com-
pany did not have a good-faith doubt.
they would have the duty to keep
on bargaining ad nauseam.

If you have a good-faith doubt,
you can refuse to bargain!

The union, that is, the auto work-
ers union, charged the company with
an illegal practice. The decision by
the National Labor Relations Board
was in favor of management. They
had bargained in good faith for the
full year rvequiredg by certification.
They had a reasonably good-faith
doubt, when the union had only 4
)ﬁlrcent show up for a strike meeting.

e decision said the company can
—if it wants to—rather than file a
petition, just stop bargaining . . . and
the union has to go out and get a
new sign-up. If the union can get
30% or more to sign up. then they
can get a new election. The union
tried and couldn’t even get a 309
sign-up. Ve

They have been non-union since.
But a couple of years later, they got

a new election, but they Jost that
election because a substantial major-



ity of the workers voted not to un-
jonize. That's the second method.

A Third Method

Now, let's take a look at the third
method.

In this case, a manufacturer who
had been a student of mine at UCLA
in previous years and who headed
the largest manufacturer of street
sweepers in this country and in Eu-
rope, told his tale as follows:

“You know, we've been dealing
with & machinist union for a long
.time. The other day two or three of
my older employees came up tp me
and said: ‘You {now, Joe, the rela-
tionship with the firm was so satis-
factory before the union, but now
the people are screaming and pound-
ing the table and building bitterness
——and threatening all kinds of tech-
nical grievances rather than working
things out with the bosses, We don’t
like this atmosphere—it’s not like
what it used to be. Do we have to
keep the union here?’ "

Joe wanted to know what to say.

What To Do!

You ge onto the floor. Don’t call
them info your office, because that's
a hearsay coercion by law, to talk
about union matters In your office.
Go out and tolk to them on the
floor. Hove a couple of other mem-
bers of management there—so that
you have witnesses as fo how you
talked to them. (By the wuay, you
who are unionized can clways find
some who feel this way. You are
responding to their initiative, you
are not faking the initictive. it is
their initiative; they have te come to
you.) Go out and talk o these peo-
ple—the two or three people. Say
something like this: ‘Fellows, | want
you to know how groteful | om to
you that you feel the way you do
about having a union here, thot you
trust us and feel we play fair, I'm
deeply groteful for this. Now | want
to ftelli you this: it's none of owr
business whatsoever whether you
have a union here or not. We have
no right by law to have any part
in this. If you don’t want the union,
here is what we suggest you do:

Go down 1o the Nationol Leber
Relotions Board. Nere's their aeddress
on South Broadway in Los Angeles.
Tell the NLRB that you want to find -
out what the process is fo de-certify
a vnion. Do not tell the personnel
at the Board what company you
work for, Don't tell them what un-
lon is involved — because even
though it is a breach of good faith
for them to disclose, somebody
might talk.

Keep it secret—as to what you are
planning to do.
Now, some might feel that I am

s ting devious means—conspir-
amc‘gge;‘mgtalking about strict obed:-
ence to law—about giving employees
a right to make a choice on whether
they want to be unionized or not.
There's nothing illegal or immoral
about what 1 am suggesting.

Don't tell them where you came
from . . . simply so they won't have
the union to go after you.

When you go down to the Board,
the Board will ask you: Did the com-
pany suggest you come down here?”’

You tell them: “Yes.”

Then, they will ask:

“Did the com,pany suggest you get
rid of the union?”

You tell them: absolutely not. The
company had nothing to do with it.
We went to the company and told
them we didn’t want the union. The
union told us ‘It’s none of our busi-
ness. We have no right to talk to
you about this. If you want to talk
to people who handle problems like
this, speak 1o the federal govern-
ment.” _

And then they will tell you what
you can do.

In the case we spoke about pre-
viously, the complaining workers
were told: “Just get a petition made
up, get it signed by at least 30%
of the employees in the production
and maintenance units, Then we'll
hold a new election. We'll put on
that ballot: no union; the machinist
union; and a new association this
wup would like to have, called the

ayne Employees Association.”

The complaining workers had
wanted to have a new association,
though they didn’t have to. This new

up won. After these years, I think

ese people now pay 75 cents a
month dues. This goes into the recre-
ation program. And the bargaining
with the union now takes about 2
minutes a year.

The union leader said to the presi-
dent of the firm: “If you are ever
dishonest with us, all we have to do
is re-affirm with one of the big un-
ions and strike the hell out of you.”

And the boss replied: “Why sure,
if I don't treat you fairly, that's what
I deserve. What are unions for?”

When You Moy Respond

For those of you who have unions,
keep this in mind: you cannot initi-
ate getting your employees to kick
a union out . . . but you can re-
spond to their instituting such action.

You can initiate refusal to bargain
if you have a good-faith doubt that
a majority wants the union after
the certification year is up, And the
certification is good for only the first
year.

Certainly, if you have a good-faith
doubt, you have the right to file

a petition, but it has to be at a time
between 90 days and 60 days before
the expiration of the contract . . . be-
cause you have to bargain without
this interference during the 60 day
period before the contract expires. If
you have not reached an agreement
and the contract has expired, as in
the case of Astronautics, you can go
to the Board after the contract ex-
pires—with a good-faith doubt—and
set a new election.

Between 90 days and 60 days be-
fore the contract expires, you can file
the petition for a new election.

If you haven’t filed the petition
before the 60 days, then that 60-day
period is perfected for the purpose
of bargaining without NLRB in-
volvement other than to require bar-
gaining in good faith.

But, if you haven't reached an
agreement, then you can ahead
}mder the conditions mentioned be-
ore.

Now, let us proceed to a few other
points.

THE BASIC RIGHTS OF FREE SPEECH

During the union orgonizing drive
and before, you in monogement
have every legal right te talk te your
employees, in written, printed,
graphic, oral form. You can say any-
thing you want fo during the union
compoign—BUT the limitations are
these:

You cannot threaten harm or pro-
migz afbeneﬁt. ik
often you get from groups like
the National Asgsociationg;(f) Kdanu-
facturers a document of what NOT
to do that’s illegal. It goes on for
several pages—zgout 75 things not
to do. People become anxious — so
fearful of saying something, afraid
they might violate a law.

Four Tips
Let me tell you how to solve this
problem with your people, to train
them on what to do and what not to
do in a union campaign.

REMEMBER THESE FOUR TIPS:

Don’t do any of the following four
tips—which violate the law—and
then you'll find you’ll be completely
free to do anything you wish to do
.. . without fear:

1. No threat to treat people worse
if they take a stand in favor of the
union or if they vote for the union.

It would be illegal to call your em-
ployees together and say. “I under-
stand you are talking about a union
here, Don’t you realize we could shut
this plant down any time we wanted
to and farm the work out?” .

Sure, you have the right to shut a
plant down and farm the work out
. . . but you can't threaten to do so,
to influence whether or not to vote



for a union. That's illegal.

You can't threaten people to do
them worse if they vote for the un-.
ion.

2. No interrogation, no asking
questions about whether they are in
favor of the union or not. “How are
you fellows going to vote in the un-
jon election?”'—you can't ask them
that question.

Nor can you ask them: “How
many went to the union organizing
meeting last night? Who was there?”

Also, you can't have a supervisor
sit across the street in his car and
take down the license numbers of
those at the meeting. That's illegal.

‘Don’t question your people whe-
ther they're for or against the union,

or question them about what the un-
ion is doing in its organizing cam-

paign. ‘

3. No promises to treat people bet-
ter if they vote against the union.

For example it would be illegal
for you to call your employees to-
gether in the cutting room and say:
“I understand t.heﬁe’s a ugionlcaan-
paign going on, fellows and gals. By
the way, we are thinkinmbout giv-
ing a 10-cent across-the-board wage
increase. We are waiting to see how
the election comes out.” That'’s ille-
gal—you can’t do that.

4. No spying.

As I told you previously, you can’t
take down license numbers. You
can’t have espionage agents working
for you.

I've told you the four things not
to do . . . so0 as not to violate the law.

In 30 years of working in this
field, the NLRB has never found a
client of mine in violation of the law
—not once. We have been charged
with it—sure, But we won every one
of them.

I have told you the four steps—
what you cannot do. Now let me tell
you what you can do.

And some of you-—if you have
false teeth—are going to drop your
teeth—in excitement-—when I
tell {'ou. You have no idea what your
legal rights are!!!

WHAT YOUR RIGHTS ARE . . .

You cannot threaten your em-
ployees with illegal conduct — by
threatening to cut their pay or fire
them if they join the union. BUT,
you can explain what the cost of a
labor union could be to them!

Tell them what the initiation fees
are. Tell them what their dues are
per month. Tell them that the UAW
in their last report to the federal
government — out of the workers’
pay — paid to the union for strike

funds spent more than 141 million
dollars in strike funds out of the
workers’ pockets in one year . . . at
the cost of the workers.

Now. this will surprise vou: you
probably knew that you could ex-
plain all the above on the cost of the.
union . . . and also the costs of pic-
keting and the costs of activities that
are the bases of getting wage in-
creases, etc. You can say all this
. . . But, vou must explain that vou
are talking about what can happen—
not something -that is going to auto-
matically happen. You can onlyv ex-
plain these as possibilities.

Also, this:

How many of you knew that you
could call together your employees
and tell them the following:

“Fellows and ladies, 1 want to let
you know—as a matter of company
E:licy—that even though we would

rgain in good faith with the union.
if it were voted in, if after good-faith
bargaining we could not reach an

agreement — and the union called
you out on strike — we would im-
mediately hire replacements for

every striker. And you people would
be out of a job.”

Almost nobody knows you can
say this.

Closing Down

It is illegal to threaten to close
down if you become unionized, but
you can explain that in the event we
are unionized and we bargain in
good faith and we can’t reach an
agreement with the union and if this
was it: we couldn’t operate as during
a situation when they called a strike,
then for economic reasons we may
be forced to shut down and close this
operation completely!

You see, one way you are threot-
ening them if they vote for a union,
you'll close down the place. The
other situation, you've just been ex-
plaining your legal rights for eco-
nomic reasons . . . not because of
“ynion vs. no union.” But for eco-
nomic, reasons, you have the right
to move to a new location.

One thing I find is that you can
almost always tell the employees
what you want to . . . you just have
to find the right way to say it.

Another point on explaining the
limitations of the law:

You can tell them—

1.t is illegal for @ wnion to
threaten .discrimination against any
employee becavse he refuses to join
a union.

2. it Is illegal for @ union to force
the non-union employees not to
wolk through o picket line, Police
protection will get you through that

picket line.

3. if they do call a strike against
vs and we can't get enough of our
non-union people to come through
the picket line to work, we will ad-
vertise — we promise you this —
and we will advertise to bring in
other workers to reploce the strikers
so we can keep opercting. They're
not going fo put us out of business.

Secondary Boycott

4. If we can't get enough others
to operate this way, we're going to
form work out to other companies
and let them tarry out the work for -
vs. In this case, by the way — be-
cause they become an ally then in
farmed-out work — the union could
throw a picket line in front of the
place to try to induce the employees
not to handle your products. That's
lawful. That's a secondary boycott
which is lawful, because it's formed-
out work and they're your allies.

But—you farm out work to other
shops that are non-union, where the
picketing wouldn’t result in work
stoppage.

Another point . . . vou're getting
supplies from this certain supplier
and you're selling products to a cer-
tain company. If they were to picket
here to induce these people to refuse
to work supplying your goods or to
get the emplovees to refuse to work
for this retailer to sell your goods,
we can nick them under Section
8B4D and under Section 10K for an
injunction to stop that secondary
boycotting. We can sue them under
Séction 303 of the statutes for dam-
ages for all the costs they made to us
in situations like this.

Miscellaneous Points

To deviate and make a few more
pertinent points:

Even though you cannot engage
in spving on the union. you can
keep people under surveillance to see
that they do not violate company
rules. ‘

Re-Solicitation
Let me tell you about the strongest
no-solicitation rules (backed up by
Congress and the U.S. Supreme
Court) that will be allowed:

" This is the wording—as far as you
can go by law, though vou do not
have to go this far—

It is a violation of company rules
for any individual working for this
company: to cngage in solicitation for
any private purpose whatsocrer. by
all means during working time .
or by distribution of htcrature in
working arcas during uorking and
non-working time.



This applies to what they can’t do.
However. the union would have the
lepal right to do many things. You
tell vour workers what they can't do.
ot toll them what the union can
do . .. let the union do that.

et the union be the one to tell
them what can be done by the union.
The union could tell them: *“Look,
von have the right on company prop-
erty during rest breaks. during Junch
periods. walking back and forth to
their jobs when they first come and
when they leave . . . you have the
richt to engage in all solicitations
and you have the right to pass out
literature in non-working areas when
the people are not working during
their breaks, — because that's a le-
gallv-protected. right. And if you
tried to stop these activities and if
you won an election—or if vou put
in a rule that said “No solicitation
for any private purpose whatsoever
on company property at any- time,”
thea if you won the election—the
Board would void the election and
order a new one.

WHAT CAN YOU — WITH YOUR
UNIONIZED AND NON-UNIONIZED
EMPLOYEES — DO WITH PROPER
METHODS TO BUILD A RELATIONSHIP
OF MUTUAL TRUST AND CONFIDENCE
.. to overcome what otherwise
comld he militant unionism and un-
ion power to shut down your plant?

(We could not possibly cover this
subject in one morning. For those
who are interested, we do have cas-
sette programming on all subjects
covered, including this one . . . pro-
cedures to enormously improve com-
petency of management operation.
A aie avallable in cassettes.)

Building Bridges
I wish to stress, though, a few

points on how to build a satisfactory
relationship.

In this field. 1 find that onec of our
greatest challenges is to help build
a right relationship and sometimes a
fair one—with understanding,

Iet me tell you of an example. In
the U1.S., we g'ad a plant of 25.000
employees where the union was to-
tallv  controlled by 19 extremely
well-trained ideologists whose aim
was to build subversiveness, and
build hate between black and white.
and between Chicano and white. The
danger was that they would tear the
corporation apart. As a matter of
fact. the union lawver I dealt with
was the attornev who represented
the Comintern at the Reichstag trials
in Berlin. Their union’s recording
secretarv-treasurer was the wife of
the Los Angeles Countv Communist

partv chief. We had a situation
where the bect trained people vou
can imagine were, spreading hate.
We established a program there to
build human relationships. and as a
result of this new program — 15
months later — every single one of
those 19 people who had controlled
that union walked in and voluntar-
ilv quit . . . because they became
totally powerless to build subversive-
ness and hatred.

Now. this is the sort of thing vou
should be doing even when vou don't
have that kind of “pretty” situation.
Even if vou have no picket lines
threatened. you should build positive
relationships.

Number one point to keep in mind
is this: ~

We always will have problems in
communicating,

Suppose. for instance. vou are the
supervisor. and vou wish to get an
idea that's in your mind into the
mind of one of vour subordinates.
Suppose you want to get a picture of
a rosy, ripe apple from vour mind
into this person's mind . . . an apple
that spits back when vou bite it —
from your mind into this person’s
mind.

The process you have to go
through 1s this: You have to take that
image and put it to work. So—vyou
have to pass it through vour biases.

rejudices, mental limitations, train-

ing and experience — and it comes
out of your mouth as a molecular
servant that impedes you when the
other fellow is given the message.
At that time, he has to decode it
through his biases, prejudices, men-
tal limitations, training and exper-
ience . . . and it comes to his mind
as an orange.

Communication

Even if you are o perfect com-
municator, you cornnot communicate
perfectly — because you cannot
climb into the other man's skvll and
re-orrange the furniture in his mind.

Remember this: my language may
not be the same as yours.

(Mr. Van de Water then told of
an example of a large firm. Bloody
warfare continued for three and a
half vears — union vs. company.
Then. at a meeting called to try to
discover why so much trouble occur-
red. it was {r(aught out that the em-
plovees felt the firm did not tell the
truth to its workers. Tracing back,
they learned that an executive—in
speaking to the emplovees when a
crisis had appeared — had said to
them: “Not one of vou guys will
lose his job with the company.” He

- authorit

had meant that all would be em-
ploved—and they were. But, to the
rock crusher—for example—*no one
losing his job™ mecant that he would
keep his job a< a rock crusher, the
job he had held since high school
davs—not just uork in the firm. No-
body lost his job. but many workers
felt they had lost their jobs — all
through a misundcrstanding in com-
munication. As a company head put
it: *. .. 31 vears later . . . a misun-
derstanding of a three-letter word
. . and a $4.000.000.00 loss.”

(In summarizing this example,
Mr. Van de Water stated: *‘So. folks.
what we are talking about is this:
We cannot communicate perfectly.”)

We must find a way to open up
communications . . . one of the best
ways I know is this:

Interviewing

We find the best service we can
give to your company is {fo do some
intervicu:ing — spot intervicwing —
with different indirvidual employees.
different supervisors with different
functions. We want to find out
what's on their minds—what sugges-
tions they have to improve the or-
ganization and the work-flouw and
relationships and delegat-
ing authority and getting feedback
and controls and better discipline and
fair treatment to people. What sug-
gestions do thev have? We promise
we won't quote anvone, If thev want
to voice a grudge-—fine. But what
we're looking for are suggestions for
improvement.

The ideas are passed on to top
management . . . information — at

low cost — given to top management
and discussed.

Even in a matter of a few davs
of interviewing. vou can get help —
enormously—in knowing what vour
workers have on their minds.

We do this in unionized and non-
unionized plants. to delve into the
thinking o} the emplovees. This is
not just an attitude survey — where
they check off things — but a chance
for the workers to do their best and
tell what's on their minds,

What I am suggesting is:

Improve your individual communi-
cation . . . but, likewise, find the
ways to get the information te top
management, without putting any-
one on the spot.

You go ahead . . . and improve
managerial confidence . . . and then
give the training in hstening skills.
communication  <kills.  leadership.
motivation — all fields, including
management by objectives and basic



‘management procedures that  help
the company do a better job,

Supervisor

Some urgent points on what to
expect from a good supervisor:

1. The supervisor in the highly
selective depariment generally is
employee-centered aport from being
job-centered. Basically, he gets the
job done.

2. He hos high enthusiosm for
the job.

3. He has obviously a bhelief in
the valve of the job the department
is doing.

4. A high-performance goal.

5. A lack of a feeling that the
goals nre unreasonable.

6. A lack of a personality conflict
between him and the boss.

7. —and most important: The use
of general rather than close super-
vision.

That doesn’t mean that when vou
are training a person. vou don't take
time to train a person. Of course - vou
do Take time to tramn him — then
stop breathing down his neck,

After he is trained, take vour
claws off him. Let him think crea-
tivelv. contral his own ideas on how
to do better for him«clf and have his
own thought control.

Next-——8. The highly-productive
supervisor is deeply—os seen by his
subordinates — and genvinely con-
cerned for the workers’ welfare.

Next—9. Interest in the workers’
personal problems without intruding
on their sense of privacy. Gimmicks
won't work — you need genuine
concern.

Next—10. Taking time to frain
people on o new job . . . including
leadership in training.

Next—11. The educational above
the punitive use of mistakes.

In addition to the 11 human qual-
ities I have just enumerated for you,
I wish to add two more:

Organization skill.

Technical competence.

Now, here’s my final point:

How do you build @ motivational
aimosphere so thot people are moti-
voted from within to want te work with
you 1o accomplish the enterprise’s ob-
jectives . . . and to wont to stand vp
to the union if it tries to undercut the
company's activities and make de-
mands that are unreasonable?

How do vou build a motivational
atmosphere?
Here are the results of research.

1. Ask vourself these questions:
Con the people who work far you
say honestly that to the fullest ex-

 personal life goals | .

tent that the job could permit, on
that job my boss allows me to devel-
op my fvll potential?

If 1 prove my«elf. will he delegate
to me jobs he used to keep back? He
lonks to me for new ideas. If T sug-
gest scomething. he doesn’t sav 1 am
stupid. He save: “That's fine. Joe.
I'm glad vou're creative, Let's talk
about it.” And he listens to me.

2. Ac vour people fill out their
. what do they
want out of life> What are therr
goals?

As regards the company, what
would they like to become in the
company?

Some would like to become sup-
ervisors;~ others would not like to be-
come supervisors.

Find out from your peoplc what
they want. Be sure the people under-
stand their goals. why they are work-
ing for tlhis company. They under-
stand clearly, that thev are working
and earning money — working to
provide for their families. for their
families’ safeiv. for vacations — for
all these things, They know what
their per<onal life goals are. But. do
they fully understand your organiza-
tional goals? Have vou included
them in thinking through what vour
goals should be?

3. Set your goals with your em-
ployees involved. Involve them in
thinking with you.

4. Do they know—or have rec-
son to know, because of your prac-
tice—that their chance will best be
served during the time they are
working for you — fo accomplish
their personal life goals . . . by pay
increases, prometion, recognition,
bigger jobs? Do they know that all
these intrinsic and extrinsic rewards
are given—based on superior per-
formance?

They really must know. Does the
squeaky wheel get the grease? Does
the person with the glib lip or with
a good personality get the reward —
or the fellow who gets the results for
you?

5. Do you have a management
system — a performance evaluation
method based on who cuts the mus-
tard?

As part of this system, do you
have workers themselves take o part
in evaluating themselves?

They are not thus making the
decision — the boss makes the de-
cision — but listen to them. Of
course. we want the boss to make the
final decision, though. I do hope in
your company you have the golden
rule: he who has the gold, rules.

But, be certain you don't down-
grade Performance Evaluation!

Conclusion

As a final note. I wish to relate
to you a story told to me hy a friend
who had just returned from England.
While visiting an ancient gravevard.
this party was intrigued hv a par-
ticular gravestone, dated 1699. where
the deceased had evidently written
his own epitaph. It read:

“As vou arc now. so once was 1.

As 1 am nou:. you sonn shall be.

So. may I say. if there'a Lord.,
‘Prepare for death and [ollou: me "

But careful examination revealed
that at the bottom of the epitaph.
some unknown had deeply scratched
these two lines:

“To follou: you I'm not content.
Until 1 know which way you went."”

So — it is important — whether
we are unionized or not unignized —
it is _important which way we po.
Building relationships  will  deter-
mine, frequentlv. what happens be-
tween the union and the company.
What we gire is the basis of uhat
we get.













NAA

National Association
of Manufacturers

RANDOLPH M. HALE
Vice President and Manager
Industrial Relations Department

December 10, 1980

Mr. Wayne Roberts
Presidential Personnel
1726 M Street, N.W.

5th Floor

Washington, D.C. 20036

Dear Mr. Roberts:

In our letters to you, dated December 3, 1980, the National
Association of Manufacturers submitted the names of
individuals we considered highly qualified for various
positions within the Department of Labor. We wish to expand
upon those earlier recommendations.

The names of candidates who we did not previously suggest
are indicated by an asterisk. Where we have resumes
available, they are enclosed for your perusal. Otherwise,
they shall be mailed to you under seperate cover. ’

Deputy Under Secretary for Legislation and Intergovernmental
Regulations

John A. Casciotti: presently Minority Labor Counsel,
Senate Committee on Labor and
Human Resources

Ronald B. Clements: Congressional Liaison, Edison
Electric Institute

Arthur A. Fletcher**: President, Arthur A. Fletcher and
Associates

For positions within the office of the Deputy Under
Secretary

Annette P. Fribourg**: Legislative Assistant, Office of
the Honorable Jacob Javits

John Dean**: Minority Counsel, House Education
and Labor Committee

1776 £ Street, N.W.
Washington, D.C. 20006
(202) 626-3700



Solicitor of Labor

Mary T. Matthies:

Marilyn Maledon**:

Sue Robefogel**:

Tim Ryan**:

Labor Lawyer in private practice,
Tulsa, OK

Assistant General Counsel, Rockwell
International, Pittsburgh, PA

Partner, Harris, Beach, Wilcox,
Rubin & Levey, New York

Counsel, Pierson, Ball & Dowd
Washington, D.C.

Assistant Secretary for Policy, Evaluation and Research

Robert Collyer*¥*:
John M. Smokevitch:
Jack Meyer:

Richard G. Woods:

Armond Thiebolt**:

Executive Assiétant, UBA, Inc.
General Counsel, A. S. Hansen, Inc.
BAmerican Enterprise Institute

Legislative Assistant, Office of
the Honorable Henry Bellmon

Associate Professor, College of
Business & Management, University
of Maryland '

Assistant Secretary for Employment and Training

Nathaniel M. Semple:

Pat Holloway**:

Senior Legislative Associate, House
Education and Labor Committee

Personnel Consultant, R. J. Evans &
Associates, Cleveland, OH

Assistant Secretary for Labor-Management Relations

John M. Smokevitch

Susan Cahoon**:

Partner, Kilpatrick, Cody, Rogers,
McClatchey & Regenstein



Within Office of Assistant Secretary, for position of
Administrator, Pension and Welfare Benefit Plans

Russell J. Mueller**: Actuary and Minority Legislative
Agssociate, House Task Force on
Welfare and Pension Plans

(Note: Mr. Mueller's resume sent in December 3 letter.

** indicate clarification of position for which he is being
recommended.)

Assistant Secretéry for Employment Standards

Mary T. Matthies

John R. Serumgard: Vice President, Industrial
Relations, Rubber Manufacturers
Association

Lester L. Cooper: Director of Political Action,

Motorola, Inc.

Thomas J. Walsh**: Labor lawyer in private practice,
Washington, D.C.

Deputy Assistant Secretary, Employment Standards

Donald L. Rosenthal**: Consultant, Organization Resources
Counselors, Inc.

For high level position within Office of Assistant
Secretary

Robert Collyer**

Assistant Secretary for Mine Safety and Health

Frank Zimmerman*%*: Corporate Director of Safety and
Environmental Health, National
Gypsum Company, Dallas, TX

Robert B. Lagather**: Assistant Secretary for Mine Safety
and Health

(Note: While Mr. Lagather is with the current Administra-
tion, he does enjoy widespread respect within the business
community.)



Assistant Secretary for Occupational Safety and Health

Frank R. Barnako: Member, Occupational Safety and
Health Review Commission

Bert M. Concklin: McKinsey & Company, Inc.
Paul Kotin, M.D.: Senior Vice President, Health,
Safety and Environment, Johns-

Manville Corporation

Deputy Assistant Secretary for OSHA

William Blasier**: Associate General Counsel, National
Association of Manufacturers

Director, Office of Federal Contract Compliance

Dwight Zook**: Director, Urban Affairs, Rockwell
International, Pittsburgh, PA

(Note: We have been unable to reach Mr. Zook to confirm his
availability.) :

Deputy Director, OFCCP

Connie Murry-O'Neal**: Administrator, Government Relations
and Consumer Affairs, Michigan
Department of Transportation
Annette Fribourg*¥*

Chairperson, Equal Employment Opportunity Commission

Jewel R. Lafontant¥**: Partner, Stradford, Lafontant,
Fisher, and Malkin, Chicago, IL

Member, National Labor Relations Board

Milo Price*¥*: Regional Director, NLRB, Phoenix,
AR
George Smith**: Partner, Constangy, Brooks & Smith

Atlanta, GA

Curtis Mack**: Regional Director, NLRB, Atlanta,
. GA
Susan Robefogel**: Partner, Harris, Beach, Wilcox,

Rubin, and Levey, New York State



Executive Secretary, NLRB

Thomas J. Walsh**

OSHA Review Commission

William Blasier**

Federal Mediation and Conciliation Service

Bill Usery**:

Eric Jensen**:

Considered for Retention

Ken Moffett**;

Nicholas A. Fidandis**:

Bill Usery Associates, Inc.
Washington, D.C.

Vice President, Government and
Labor Relations, ACF Industries,
New York City

Deputy Director, Federal Mediation
and Conciliation Service

Director of Mediation Services,
FMCS

We consider these candidates to be exceptionally qualified
for the positions for which they are recommended and
appreciate your consideration of our suggestions.

With kindest regards,

RMH/kd

Enclosures

Sincerely,



NAAN

National Association
of Manufacturers

RANDOLPH M. HALE
Vice President and Manager
Industriaf Relations Department

December 10, 1980

Mr. Baker Armstrong Smith

The Center on National Labor Policy
5211 Port Royal Road

Suite 400

N. Springfield, VA 22151

Dear Mr. Smith:

The National Association of Manufacturers appreciates the
opportunity to submit the names of candidates we consider to
be highly qualified for positions within the National Labor
Relations Board, the Federal Mediation and Conciliation
Service, and the Occupational Safety and Health Review
Commission. Where we have resumes of the individuals
recommended, they are enclosed. Others will be sent under
seperate cover.

National Labor Relations Board

While we consider the position of Member, NLRB, to be
extremely important, we do want to draw your attention to
equally important, non-political, positions of Regional
Directors to the NLRB, There currently exist approximately
4 vacancies in these positions throughout the country, and
we would like to stress how critical it is that those who
fill these positions be balanced individuals. (It should be
noted that efforts are being made by the current
Administration to fill these appointments as quickly as
possible.) Consequently, we urge that the list of
candidates ultimately provided by the General Counsel to the
Board be carefully scrutinized, and that if such candidates
do not possess the necessary balance, the Board be urged to
rejéct them. We can provide a list of these vacancies
should you desire.

Member:
Susan Robefogel: Partner, Harris, Beach,-Wilcox,
Rubin and Levey, New York
Milo Price: Regional Director, NLRB, Phoenix,
AR
George Smith: Partner, Constangy, Brooks & Smith

Atlanta, GA

1776 F Street, N.W.
Washington, D.C. 20006
(902\ ROA-R7NN



Curtis Mack: Regional Director, NLRB, Atlanta GA

John Penello: Member, NLRB (Democrat)

Stephan Gordon: General Counsel, Federal Labor
Relations Authority, Washington,
DIC‘

While all are exceptionally qualified, we particularly
recommend Member Penello for Chairman, given the current
Republican composition, and Mr. Price to replace Member
Truesdale.

Executive Secretary

Thomas J. Walsh: Danzansky, Dickey, Tydings, Quint
and Gorden, Washington, D.C.

Federal Mediation and Conciliation Service

William J. Usery: Bill Usery Associates, Inc.,
Washington, D.C.

Eric Jensen: Vice President, Government and
Labor Relations, ACF Industries,
New York

Considered for Retention

Ken Moffett: Deputy Director, FMCS
Nicholas A. Fidandis: Director of Mediation Services,
FMCS

Occupational Safety and Health Review Commission

William Blasier: Assocliate General Counsel, National
‘ Association of Manufacturers

We believe the above~referenced individuals to be
exceptionally qualified and appreciate your consideration of
them for these most important positions.

With kindest regards,

Sincerely,

Eoundbh Ih H et

RMH/kd

Enclosures



