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THE WHITE HOUSE 

WASHINGTON 
v 

September 17 , 1984 

MEMORANDUM FOR FRED F . FIELDING 

FROM: RJCHARD A. HAUSER~~ 
SUBJECT: "Neutrality Act " 

Attached~ as req,sted , i~ a copy of 18 USC §960 , the so-called 
~!4'fffirtr.ilH.t..y _Act " , along with a copy of a recent New York Times 
~rticle on issue relating to this statute , and relevant sections 
of the Department of Justice ' s brief in Dellums v . Smith . 

Attachments 
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18 § 959 CRBIES Pt. 1 
Note t4 
rnuntrr. nnJ from the ac t ion o ! t hi rd 
per s o ns w ith w hom he per!t?Cts t he en­
lis tment w h ich he may h a,-e contracted in 
the l"niteu :"tate>. C. S. ,._ Hertz , C.C. 
I'a.l~ 3 Piusb.Le ;:.J .\ Pa. ) 19-1. 2ti F ed. 
Cn~.:\' o. JS,3->7. 

t:'i. \\-~i~ht and •ulflclen cy ot evid .. n ce 

ln a pron~tl'dia ~ t•l rem'''·e a per-;f)n ti> 
!lll"ther ... r.Hc i'l whh.:h he w::i.; indicted 
!or t'Oa:-.11ir1n ~ t•> retain a. dtiZPfl to enli:st 
in th~ )lex iean rt"voluovnary fo r ces. e vi ­
dence ten deti to :,h11w a Yiolat ion •) f 
for mer .... ~ti11n ~::? nf this title (no w t h is 
... -ect inn J a nd ti> ~how prob:1ble c ause tor 
1'1!lie,·in ~ defen•Janr .;uilty o)f con s piring 
to ci>mpass sth:h ,·iolation. Gayon v. 
~1cCurthr. :\' Ll!J:!O. 40 S.Ct. ~H. ~!\'.! C. S. 
17l. 1H L.Ed .. jl3. 

18. Exan1i natlon ot wi tne.,. ... e s 

The persons alleg ed to ~ave been hi r ea 
may t es t ify as to thei r in ten t wit hout 
c r imi natin L! thems.-. h·e-;. t.· . S. Y. Kazin ­
s ki. D.C. ~Iass.ls.:;.J, ~ Sp:ague 7. '.?6 Fed. 
Cas. :\' o.15.;;od. 

1;. Ye r dict 

On a trial r r Vi'll irinn I)( f<1rme r SPC­

rion ~ :! 1>f th .... .t --· "n· ·:.~ rh:.., -..i'•: .. i·•nJ 

the c1>11rt had n1J n•)\\f". r ... > Cir-lt tht.~ 
jury t•) r~ri:rn t\ v~r 1i1 ·• ,>f ..:- •tilry, 11u: su. 
ant ti) an a ~r'""~d .... t :ttPmen i>f ! ac·t.5 btl 
t ween thf' i.:o\·~r nmt>O\: J.nd the deie n1lt1nr. 
re i:a rdl~"'S ,,( th~ ju r y·~ o wn \·iew re· 
~pectin ~ the p r one r t.'•~nd11!-1ion tu ~:.~ 

d r aw n i rom the i accs .11.;ri:>ed upo n. Blu1r 
,. , C. ~- C' .i l.!Gl 7. ~H F. ~17 . 1.34 CC .. ~. 
137. 

§ 960. Expedition against friendly nation 

Whoever, wi thin the l:nited States. knowingly begins or sets on :·cot 
or p ro\·ides or p repares a mean s fo r or fu rn ishes :l:e money :for. or 
takes part in, any m ili tary or naval expedi <: ion or en~erprise to be 
carried on frorn thence against the territory or dominion of any for­
eign prince ) l' sc.:lte. or oi any colony, :is~ric:. or '.J<:c::-'.: '·'-·!::-.... ;-~--:· 
the 'Cniied State:> 1s at peace, shall oe f'.r:.:ci :10t :::o. ·: ::-.~: . . -:,., ,. , .. -
impr;soned ::·): :-:-iore tnan three years, or bo:~. 

J une 25. 19-13, c. 6,15, o2 Stat. 7-!5. 

Hinorical and R evisi o n ::-i' o~es 

R.,,; • ., , . .. :-.'ote. Ha,ed nn Title b. C. 
S.C .. 1940 e d .. j ~5 t~[a r . 4, ;,5o09_ c. 3~! . ~ 
13. 35 :"tilt. W·~ : J•10e !:>. l!H7. ·~- 30. Ti­
tle 't"'. I'·-!•) ~·ac. ~"23 1. 

H~ter ·n· t! ~u terr ':-~: r : .. ) ..... · .... :=:~ :J. .... 

th~ l':iired ~car.-. .... -..v'\.;, ·•'1Htt~d J.;o, ''lY·? : -''t 
h\' d~fi:-tiriV'? set•t11'n .j ,f ·his tir!,~. 

\\""1Jrl.l'i •wir!,,n •!t~ ''n,·.,•ij .,;;;;r,t•~...;·• ",\"..>:"P l' _:1.t' Z,t•Qe .... ~ ... "t-'1 •. 1.: 11: 

;;.ub.:;tituted f-1r ·with.a ~ht:: : 1 r:~U1ctl ni" 
ere .. ~n n~w : -..... '~.::::-: ~- "! •r r·:!i .. ?- l 
States in s ect '"" :> or this title. 
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Neutrality and Private Adventures 
v STUART TAYLOR I r. 
S!>oo&. 10 Tbo ~ Y ort '""'* 

W ASHINGTO?\, Sept. 11 - Tbe 
neutrallry laws, enacted almOS1 two 
cen ruries a go to bar the organizing in 
the United Stat es of private mill~ 
attacks against other nations, have 
become something of a headache for 
American policymak~ in the era of 
cov_ert intelligence operations. 

ment 's chief spokes:nan, explained 
Monday that the Ad:::llillstration de­
cided earlier tlus yea.r not t.o discour­
age " legal .. pnvate American sup­
port of the rebels in Nicaragua sup-

- poned by the CentraJ Intelligence 
Agency. 

Asked today what kind of support 
was legal, rwo other State Depart­
ment officials , who refused to speak 

If read broadly today, as they were 
bv some coi.lrtS in the 19th and early 
20-..r. centunes, these laws could make 
1t a cnme for people in the United 
S:ztes, pert.aps including the Presi­
de:ic. to provide financial and other 
support for Nicaraguan rebels . 

~ ::-.e Crer.essional Democ-rat.s. 
. _ - -b- ~ ~"1c.:...._~~..1:. 2.·ve:-n· 
?::.e~:. have take:i precisely this posi­
tion m the controve:-sv that has flared 
ane..,· since two AIDericans were 
killed m Nicaragua Sept . 1. Their 
behcop:er was downed in a rebel ntid 
fro:n Honduras into Nicaragua. 

:Si.:t ad::ninistrations in the m odern 
e.a nave no~ read the neutrality laws 
b:-oad!y. "Clearly they were not de­
s igned for the kind of situauon which 
exi.st.S in the world today," an Attor­
ney Ge:iera! once said . 

'1-tothi.ng Criminal ' Soted 

"~or is an Indl\;dual prohibned 
t;v:::-; de?C-:-u..;.g from the Uru t.ed 
St.at~ . ~1th others of like belief, to 
jom stil 1 others in a second country 
for an e>.-pe-i1uon against a third coun­
trv. There 1s nothing criminal in an 
ind1·.;duaJ leaving the United States 
with the intent of joining an insurgent 
grou;:> There is nothing cnminal in 
his urging others to do so." 

That Attorney General was Robert 
F . Kennedy. He was explaining after 
the failure of the Bay of Pigs invasion 
in 1961 wby there w as oo problem 
under the oeutraliry laws with organ­
i.ring of Cuban exiles in the United 
States to make a military a ttack on 
Cuba, with Central Intelligence 
Agency support . After all, Mr. Ken­
nedy reasoned, the immediate base 
for the operation was Central Amer-
ica, not the United StateS. . 

Judy Pond, a Justic.e Department 
spokesman. refused to comment ~ 
dav when asked whether It violated the neutrality lav.-s for private Amer­
ica.'1 groups to help finance and join in 
mihta;y attacks on Nicaragua, as did 
two Amenca.-is. 

E.!" \-~-le the Federal Bu..'"'eau of ln­
vestigauon has reponedly investi­
gated such activities, the narrow 
Kennedy interpretation of the neu­
t ral'rv la.,..·s seems to have some ap­
peal io ihe Reagao Administration. 

J ohn Hughes, the State I>ePan· 

Core of issue is use 
of third country 
as launching point. 

for attribution, said that in the Ad­
ministration's view the neutrality 
laws prohibited only the direct 
launching or private military expedi­
tions from the United States , not the 
pro>;sion of financial or other su~rt 
to insurgencies or military expedi­
tions launched from tlurd cot,Ultries. 

This logic would immunil.e ·ttom 
prosecution these who raise<! money 
in the Urutd St.ates to send to Nicara­
gua., rebels in tiurd COi.l.!ltn~~ 
Hand uras and those who traveled to 
sucb coi.mtries to enlist in forces at­
tacking Nicaragua. 

Attorney General William French 
Smith has a lso argued in a pending 
lawsuit that the oeutraliry laws do not 
apply to the President or other offi­
oals supporting private m ilitary 
operations abroad that are part of the 
President's " official foreign policy.'' 

1 udge Orders and Inquiry 
Judge Stanley A. Weigel of Federal 

District Court in San Francisco dis­
agreed last year, saying that the neu­
trality laws were intended in pan to 
keep the President from entangling 
the nation in hostilities without a Con­
gressional declaration of war. 

Judge Weigel ordered a speoal in­
vestigation to determine wbether 
President Reagao and others had ";~ 
lated c riminal neutrality laws by sup­
porting rebel attacks against Nicara­
gua , even though Congress appropri­
ated $2-4 million for covert operations 
for the 1984 fiscal year . A J usuce De­
panment appeal is pending. 

Meanwhile, Congress seems un­
likely to appropnate funds for covert 
operations m Nicaragua for the 1985 
fl.seal year, which begins Oct . l. 
While the Administration savs it has 
deoded not to dis-courage - private 
groups from s tepping in to support 
the Nicaraguan rebels, it has sought 

to avoid the a.ppeanl!lCe of circum­
venting Congressional restri c:tions. 

But the more the Administration 
argues that private groups support­
ing military attacks are a cting on 
their own, the m ore i ts critics de­
m and that it prosecute the -privatt--: 
groups under the neutrality laws . - ~ 

"Washington Supported It . 
The Neutrality Act of 1794, the • 

provision most often cited by critics • 
of the legality of the A.dministration 's 
support for a ttacks on Nicaragua, 
was enacted with President Washing- • 
ton 's support to prevent the weak new ' 
country trom being dragged into for­
eign conflicts by adventure:-s. 

The law states: .. ~"boever. within 
the t:ni ted States, knowingly begu:.s 
or se-..s on foot or pr'O\"'ldes or p repares 
a means for or furnishes the money 
for, or takes part in, .any military or 
naval expedition or enterpnse to be. · 
carried on froc themce against the 
territory or qominioo of any foreign . 
prince or st.at e , or of .any colony. ~ 

. trict o:- people with ,,.-jiom the United 
States is at peace, st-..all be fined nbt 
m ore t.'lan S3,000 or imprisoned not 
m ore than three yea_'T"S , or bcr..h." 

Tbe law was appbed qufte--f>roadly 
by sev era! lower F ederal couns m the 
19th a.,d earlv 20t.b centuries. For ex­
a m ple. l.Il a 1921 deasfon, ~ peo­
ple "II- ere c:rovicted ct conspir.ng in 
the United States, in W orld War I, to 
la u.,ch an invasion of India from 
Thailand and the Ph.:llipines. · 

But the law has~ used in onlv a 
handful of prosecutiOI"'..s in recent ~- · 
ades. And the arc;hajc; flavor of the · 
language suggests the difficulty of ap- -. 
plying this law in a wo::ld very differ~· 
ent from the one for which it was wnt- : 
ten. It contains ambiguities enough to'. 
provide grist for both sides. 

And Representative Don Ed111U'ds, · 
Democrat of California., accused the · 
Ad m inistration this week of "sel~ : 
tive enforcement of the Jav.-s" b\· con- · 
cloning private support for the ·Nica-
ragua rebels . . 

But one of the rwo State Depart- . 
ment officials said toda y that the Ad­
ministration's consistency in taking a 
narrow approach to the neutrality . 
lav.--s w as illustrat ed by i ts not prose- . 
c:ut ing groups raising money for left:. 
ist rebels in E l Salva dor. the Irish Re- -
publican Army or other hostile far- :.. 
eign rebels either. 

.. These guys are fairly clever and 
they get lawyers to stay clear of any 
violations of the laws, .. this official 
said . "Occasionallv we cat ch so~ 
body who was dumb enough to launeh 
his expedition from the United Stat.es , 
rather than from some other country. 
but DOt v ery often." -
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No. 84- 1525 

IN TE~ ui~ITED STATES COURT OF ~.PPEALS 
. FOR THE NINTH CIRCUIT 

RONALD V. DELLtn1S, et al. , 

?laintiffs- Appellees , 

., . 
WILLIAM f!(ENC~ SMITE, 

U.S. Attorney General, et al . 

De:endan~s-Appe ll ~nts . 

ON r.??~AL FrtO~ Tn'"E UNITED STATES DIST!(ICT COUR~ 
FOR Tn'"E NORT:..=:RN DISTRICT o= CALIFORNIA 

RI CHr.iill K . WI :., LJ-.~D 
Ac~incr Ass~s~a~t At~o~n~y 

General 

JOSEPH P. RUSSONI ELLO 
United Sta~es Attorney 

LZONh!ID SCHAI7MAN 
JOfiN F. CORDES 
H.~.ao~ J . KRENT 

Jl.t"'::.o :::-ne vs , 
Civil Di v ision- Aooellate 

Sta: :i Room 312 7 
Deoartrnent of Justice 
Washington , D.C. 20530 
Teleohone: FTS 633 - 4214 



IN THE UNITED STATES COURT OF h??E~LS 
FOR THE NINTH CIRCUIT 

No. 84- -525 

RONALD V. DELLUMS , et al. , 

Plain~ i ffs -Appe l lees , 

v. 

WILLIAM FRENCH SMITH, 
U.S. Atto~ney General , et al. 

De:endants- Appellants . 

ON APPEAL FROM THE UNITED STATES DISTR:CT COURT 
FOR T~~ NORT.dERN DISTRICT OF CALI=OrtN I A 

Q~S~IONS ?RESENTED 

1. Whether the Ethics in Government Act, which establish es a 

spec~al procedure :or investigating and prosecu~ing criminal 

a_ lega~ions agains~ high- level goverrunen~ o:ficials, confers 

s ~anding t o s u e on private persons , or permits p riv a t e judicial 

e n =o rcement actions. 

2 . Whether the Attorney General reasonably concluded that the 

Neutrality Act of 1794 does not criminalize acts of government 

officials taken in pursuit of official foreign policy ob j ectiv es . 

3. Whether the legality of the President's policy toward 

Nicaragua poses a justiciable question. 



STATEMENT OF TF.E CASE 

1 . Jurisdiction 

A. The district court exercised jurisdiction under the 

genera l federal ques-cion jurisdictional grant, 28 U.S.C. § 1331. 

B. This Court possesses jurisdiction under 28 U. S.C. § 1291, 

t h e provision allowins appeals from district court final decisions. 

C. The district court order is properly appealab l e , as it 

com?le--cely disposes of the case. 

D. ~he appeal is ~imely. The district cour-c e ntered judgment 

on November 3, 1S83 . The government filed a -cimel y mo-.:.ion to alt:er 

~he jucig:nenL. U:lder =L~-~.CIV .P. 59 ( e ) . The dis-.:.rict: court en-cered 

an order denying that motion on January 10 , 1984 . The goverrunent 

filed a notice of appea l on that same day. The appeal, therefore , 

4(a ) ( 4 ). 

2. ~at~re of the Case 

:-:::.e .:..~:::.cs .:..n Gove :-:-.... 'Tleni:. J...c--c reqi.:. .:..r~s the h.i:to rney Ge:-i~al i:O 

co~cuc t a prel.:..~inary criminal ir.v es--c isaL.ion of high- :evel 

governmenL. officials upon receiving incriminating i:lformation that 

-che Attorney Genera l determines is sufficiently speci=ic ~nd 

crecible. 28 U .S . C. §§ 591 - 592 . The Att:or:ley General then must 

:-iotify a special division of L.he DisL.ricL. of Columbia Circuit 

e.:..ther that no further inv estigation is warranted or "that 

independent· counsel should be appointed to pursue the matter 

further. 28 U .S . C. § 592(b)(l), (c)(l). 

In this case, the district courL. ordered the Attorney General 

to conduct a "preliminary investigation" under tJ1e Ethics Act (ER 

- 2 -



206 -07) . 1 The court based its decisi on on plaintif=s' claim that 

~~e ? resident and v arious . Cabinet officers had vioi a~eci the 

l\eu~rali ty Act of 1794 ( 18 U.S. C. § 950) in "supporting 

paramilitary operations against Ni caragua" ( ER 171 ) . The district 

c ou='t. issued two opinions rejecting the governrnen~'s arguments t.~at 

( i) private persons lack standing to enforce the E't.hics Act , (2} 

~he A't.torney General's Ethics Act decis ions are unrevi ewable , ( 3 ) 

't.he Neutr a lity Act issue involves sen s itive fo reign policy conce=ns 

a~c ~~ere:ore is non- justiciable , and ( 4 ) in any e v ent , the 

h~'t.o=ney General reasonably has c onstrued t he Neut=ality Act no't. to 

a?ply ~o official governmen-c ac't. ivities . 

The gov ernment took a n immediate appeal (ER 327), and obtained 

a s~ay pendi~g appeal from 't.his Cou=t ( ER 328). 

3 . ~he Ethics In Gov ernment Act 

The Ethics in Gover:unent Act was enac't.ed ir: 2.978 , -a. e::cieC. 

.. _ :983. The por-:.:.. ons o f -che l-.ct appli c-ab:..e to 't.hi s case eS:-.:abli sh 

an inves't.iga't.ory and prosecutorial procedu=e fo= handl~~g criminal 

allegat ions agains-:. high- ranking gov er:unent o=:::..cials. 28 u.s.c. 

§§ 49 , 591 - 598. The Ethics Ac't. applies 't.o c=~minal allegC1:_tions 

against 't.he ?=esident and Vice President , cabinet- l e v el o=ficers , 

and certain o 't.her hi gh-ranking gov ernment of=icials or participants 

::.:: p =e sider:'t.ial campaigns . 28 U.S.C . § 591(a), (b). 

The h.ct sta't.es that, 11 [u)pon receiving information tJ1at the 

Atto rne y General determines is sufficien't. grounds to investigate * 

* * the Attorney General shall conduct, for a period not to exceed 

1 
"ER" stands for the Excerpts of Record we have f i led 

pursuant to Local Rul e 13(a). 

- 3 -



~:nety days, such p~eliminary investigation of the ma~ter as the 

.=-.::":crney General deems appropria-r.e ." 28 U. S.C . § 592( a )(l ) . . "In 

de~e rmining whether grounds to investigate exist , the Attorney 

General shall consider -- (A) the degree o= speci=icity of the 

::!=ormat~on receiv ed , and (B) the credibility of the source of the 

i !! .: o r:n at i o :i . " 2 8 U . S . C . § 5 9 2 ( a ) ( 1 ) . After completing the 

prel iminary investiga't.ion , the httorney General must not ify a 

s7ecial div:sion o: the Distr ic 'C. of Columbia Circuit , established 

:or the purpose o= appo inting :ndepe ndent counsel. 28 u.s.c . §§ 

~9, 592(b ), ( c) . 

~~e h~'C.o rney General's no't.i fica'C.i on is to indicate either ~a'C. 

nno fur'C.her investigation or prosecution is warran't.ed," in which 

case "the cour't. shall have no power to appoint an independent 

cot.:.::1sel" (28 U .S . C. § 592 ( b )( l )), o ::- t:ha::- 11 :\:ri:her :nvestigai:ion or 

d II . • . h -I' • 1' • G ~ 
prosecut:io~ :s warran'C.e . in wn1c case · i:ne ~'C.'t.orney ener~~ 

~:::a:.l app2.~· ::o --:'1e d iv:.s:.or: of i:he court. ::or t h e appo:n~"!leni:--:-o.: an 

.:..:1depe::1dent cou:-isel" ( 28 U.S. C. § 592 ( c ) ( : )). Sue~ applica'C.ions 

"s:ria ll not be reviewable in any ccurt." 28 U. S . C. § 592{f ) . In 

add!tion, ~he::~e r i:he At 't.orney Genera_ applies :or appointment of 
: 

.:.. ndependen't. counsel or not, the Attorne y General ' s repor1: to ~he 

special coi...:.rt may not be revealed "wi't.hout leave o.: "the * * .,. 

court." 28 U.S.C. §§ 592(b)(3), ( d) ( 2). 

When t~e specia l court receives an application for appointment 

of independent counsel, it must "appoint an appropriate independent 

counsel and* **define that independent counsel ' s prosecutorial 

jurisdiction." 28 U.S .C. § 593(b). The indepe ndent c ounsel "shall 

have * * * full power and independent authority to exercise all 

investigative and prosecutoria l functions and powers of the 

- 4 -



• 
Department of Justi~e * * * " 28 U.S.C. § 594 ( a ). The 

i~depe:ident counsel must, "except .....-~ere not possible , comply v:.. th 

the * * * established policies of the DepartmenT o= Justice 

respecting enforcement of the criminal laws." 28 U.S .C. § 594 ( £). 

The Ethics Act also establishes an alterna~e triggering 

mechanism. "A majority of majo r ity party members or a majority of 

a:l nonmajority party members of the Committee on the Jud~ciary o= 

e:ther House of the Congress may re~uest in wri~ing that tbe 

~~~orney General app ly for the appointment of a~ independent 

counsel." 28 U. S.C. § 595(e ) . The Attorney Ge~eral must make a 

w=i ~te:i response to the Congressional com.~ittee inquiry within 30 

days of its receipt , or within lS days of the c o~pletion of a 

preliminary investigation, whichever deadline is later. Ibid. The 

~t~o=~ey General's ...... =itten response is to remai~ con =idential 

~~less ~he Con~ressio~al committee chooses to make i ~ p:ili li~-upon a 

=:nd:~g of n o pre judi c e to ~he r:~h~s of:any ind:..vid~a: . _i:;:.d. 

4. This Li~ica~ion 

0:1 January 27 , 1983 , ~he three individuals who now a~e 

pla~n~~f=s in this l awsui~ a Congressman =ron Ca-~fornia (Ronald 

V. De lluns ), a res i den~ of Florida (Eleanor Ginsberg } , and a 

resident of Nicaraqua (Dr. Myrna Cunningh~~ ) -- submi tted a lette~ 

t o the Attorney General demanding appoir.~ment o= a " special 

prosecutor " under the Ethics in Gov ernment Act ( ER 18- 23). The 

letter claimed that seven public officials covered by the Ethics 

Act had violated federal criminal law: President Ronald Reagan, ex­

Secretary of State Alexander M. Haig, Jr., current Secretary of 

State George P. Shultz , Assistant Secretary of State Thomas o. 

Enders, Secretary of Defense Caspar Weinberger, Deputy Assistant 

- 5 -



Sec re"Cary o f Defense Nestor Sanchez, and Director of Central 

:~tell: gence William Casey ( ER 18 ) . 

T!:.e s e o ffic i als' purported "crimes" arise out of the UniT.ed 

Stat es ' Central American policy, particul arly its allegedl y 

i~proper backing of an insurgency in Nicaragua ( LR 18- 23 ) . 

Plaini: i f:s ' January 27 , 1983 , letter2 deta iled n u merous military -

i:ype act:iv i t: i e s a ll egedly tak e n by the United States government ih 

:u:-t:he r anc e o f its Ni caragua p o l i c y , and c onc l ud ed that publi c 

o ::::c:als who part i cip at:e i n s uppo rting non - wart i me mi litary 

oper at:ions a ga:nst a f o re i gn government are guil t y of crimi n a l 

~: sccr.c~ ct: ( ER 19 - 22 ) . Pl a i n ti ff s cited c r:mi n a l Co de p~ovisions 

-:.!:. a~ bar ( l ) mili t ary act ion ag ai nst a : o re ig:-i n ation wi -c..'i-i w:iorn -ch e 

Un:tec Sta-ce s i s at pea ce ( t h e Neu trality Act , 18 U.S.C . § 9 60 ) , 

( 2 ) c o~sp:rac y t:o d es-croy fo rei g~ gover~ue::1t: property ( : S U . S . C . § 

9 5 6 ) I ar.d ( 3 ) t::-a::1spo ri:a;tion of ::i :::-earms : i n f o r eign c omrr.e r c e.- ( 18 

:.; . s. c . § 92 2 ) ( :::~ 22 - 23 ) . = --
0 :-:. Ma:::-ch 18 , l983 , the t hen- As si s-ca:-:. i: ht:~c~:iey Genera l f o r the 

Cri~:nal ~iv:si on , D. ~owe_ l J e n sen , seni: a l ei: t er t:o p laint i f=s 

ci.eny : ng t:h eir request: f o r app o i ntme n t o f a " speci a l p~osecutor " ( ER 
- -

6 7 ) . M::- . J e:isen e xp l a ined that -ch e "materi a l you provid e d o es not -

cons-c i t u t:e specifi c i n f o r mati on o f a fed e ral o ::=ense ' s u-=fi cient to 

c onst: i t:ute g r ounds t o i:ive si:i ~ate ' as re~i red by ~he E~~ics ~~ 

2 P lainti ffs attached to their letter a c o p y of the c ompl a i nt 
they and others had filed in Sanchez- Esoi n oza v. Reagan, No . 82-
3395 (D.D.C. ) ( ER 24- 66 ). The Sanchez-Esoinoza comp l aint s ought 
damages and injunctive relief for the gov ernment ' s a l legedly 
illegal Nicaragua po l icy . The district court, h owever, 
dismissed the complaint under the p o liti ca l questi on doctrin e . 
San ch ez-Esoinoza v. Reagan , 568 F. Supp. 59 6 (D . D.C . 1983 f 
aooeal pending , No . 8 3-1997 (D .C . Cir. ) . 
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·' . 
Gov ernment Act as amende d on January 3 , 1983" (ER 67) . 

Seve ral months later, in July, 1983 , plaintiffs fi l ed this 

lawsuit against the Attorney General, William French Smith, and 

3 
against Assistant Attorney Genera l Jensen (ER 1-17). The 

cor.ipl aint alleges that plaintiffs' January 27 submission to the 

h~~orney Gene r al presented sufficient information of criminal 

v:olations by the ?resident and senior Administration o ff.:.cials to 

...,·c. rra:it a "prelimina ry inv estigation" under the Ethics Ac"t ( ER 4 -

5 ) . ~he complaint points to a v arie"C.y of in j uries resulting from 

~he a~ _eged violations ( ER 3). Plainti== DelltL~s claims, as a 

::::e::-.ber c= Congress , a depri v ation "of his cons"C..:.1:u"C.:".onal r i ght to 

par"C. i cipate in t he decision to declare war, grant letters o f marque 

a:id reprisal , and raise and support armies " (Id.). P l ainti ::f 

G:".~sberg , ~ho liv es in F lorida where plaint!!!s say t here are 

para:r.i l:. "Cary trai::.:.:ig cc.r.ips , claims a " m.:.i sa:ice , " a:id -:3 e :o_ss "o:: 

"C O -r,~ -.... ...... - e :-ij oy:nent o:: her property" ( :d. }. -

?lain"C.i::= C...:.r::::.ing::-:am clai;ns "kidnapping and rape at tl"H:: hands of 

i:::.surgent forces " in Ni caragua that were "trainee , armed, and 

=~:::.ded at the direction o: "Che President and o't:her U.S. officials * 

**II ( IC:. ) . Based on these allegations , plainti::fs' complaint 

de~a:::.ded a prelirr.inc.r y inv estigation ~nder the Ethics Act , or 

a_ter~atively, appointment of independen~ counsel ( ER 1 6). 

5. Di strict Court Decisions 

On November 3, 1983, the district court entered summary 

3 
Stephen S . Trott now has succeeded Mr. Jensen as Assistant 

A~torney General for the Criminal Division , and pursuant to 
FED.R.APP.P. 43(c) he should be substituted for Mr . Jensen as a 
de::endant in this lawsuit. 
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:~cgment fer plaintiffs ( ER 206- 07). The judgment required the 

J..-: -co rney General , by February 1, _984, t o con duc t a:id complete a 

"p::-eliminary ir.vestigation * * * relating to violations of the 

~eu"t:rality Ac'l:, 18 U.S.C. § 960" (Id.} . The cou rt reasoned 

t:~a-c plaintiffs ' claim of Ne u trality Act violations was 

"su:ficiently specific" and "credible" -co warrant an Ethics Act 

:..~ve s1:igat:1on ( ER 174 } . The 'court stressed that: it was not 

C.ecl aring " illegal any ac"t:ion by the President or his 

s-...:.~o ::::-dinates , 11 only " t h at the Executive act:..ons alleged by 

pl a:.nti ff s , if t::-ue , ~ viola 't.e fede ra l l aw" ( ER 17 4:, 204 ) . 

The c.:..str:..ct cou::-t: rejected the gov ernment ' s argument 'that ~he 

Et:~:cs Act d oes no~ con't.emplate private enfo::-cement s~its ( ER 177-

90 ) . The co~rt acknowledged that plainti==s' c~aims of harm from 

,, .... der1v"'"'r- c-__ ~ ........ -~':"a _ ;::,,c-r~" ...... .. ----·"':> .... - ~- were too " speculat::..v e " to confer 

s-:a:-:C.:..ng t:o s-..:e ( :::~ 200 ), . ':."~e cour'l: :ot.:.nd 11 -che req"..iis:.. te i~erest: 

::c ::- s-canc:.. ::1g ," ho· .... ;ever , :..~ "C!;e :::.:hies J..c:;.. i tse l= - - \.."hi ch, 

according -co -r.:ie d:s-crict c ourt , gran't.s " al l mer:tbers o= the publ i c" 

a "procedural ::::-ight" that incriminating inforrna-:::.ion 'L'Piey submit 

".,.,-:.11 be forwarded and considered by appropriate deci sionrnakers " 

( :::R 178- 80) . The court concluded from this, despite the Ethics 

Ac t's fai lu ::::-e exp~essly to authorize priv ate sui~s, 'L~a~ "Congress 

conferred upon [plaintiffs ] a ~ight to a jud~cial determinat:ion" 

( ER 180 ). The court also held that the Attorney General's refusal 

to conduct an Ethics Act investigation is reviewable because of the 

Administrative Procedure Act's "strong presumption of the right to 

j udicial review" (ER 184 et ~·). Absent private enforcement 

suits, the district court believed, the Ethics Act would be 

rendered 11 a nullity" (ER 183}. 
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Fin a lly , -:he cqurt re j ected the g overnment ' s "poli tica l 

-
q.Jes ti on" arc;ument that the judiciary ot:ght not a djucica't.e 

sensi tive foreign policy matters ( ER 190 - 94 ). The c ourt reasone d 

-c.ha t plaintiffs' suit d oes "not direct ly c hall e nge t he l egality of 

a:iy action taken by the President ," but " seek [ s ) only to compel 

good faith perfo r ma nce of a statutory duty" ( ER 192). 

The government immediately fi l e d a motion u~der FED.R .CIV.P. 

59(e) to alte:::- the district court ' s judgment ( ER 208- 44 }. The 

govern.~ent ar~.Jed t h at the Attorney Ge ne ra l reasonably h a d 

concluded t hat the Ne utrality Act does not app ly to o ffic i a l 

gove rn . .liien't. ac-.:. .:..vi t ies , t::-ius obviating any need ::or an Ethics AcT: 

.:::ves t:iga't.i o~ ( : bid.). The disT: r ict c ourt re j ec~ed the 

gove r:nment ' s posi tion ( ER 305-21). ~elying on the "hi story of the 

!':el.:. trali 't.Y .!-.c-.: and j udici a_ p::-ecedem:. , 11 "Che ccu:::-t found that 

? :.a.:nti.:.:s' "cc::-cen-:ion t h at: the Neutrali t y Act ::::-eaches e xecl!'tive 

c.:.:.:cials .:s a-: _eas-c as persuasive as d~:endanT:s ' cla.:m t..~at it 

coes not:" ( E;. 309, 31~ )- '!he c our-.:. a lso c oncluded that v ar ious 

.:ncicat:ions that Congress had sanctioned the government's Nicaragua 

policy through _l egislation 11 do not justify the P.ttorne y General ' s 

::-e::usal to conduct a prelim.:nar y inves't.igation " ( ER 313 - 14 ). 

The gover~~ent promptl y took an appeal ( ER 3 27). After the 

district cou~ 't. ~e=used to stay its judgment pend~ ng tlle appeal (ER 

322 - 25), the government on January 25 , 1984, obtained a stay from 

this Court ( Pregerson and Kennedy , JJ .) ( ER 328 ). 

STATUTORY PROVI SIONS I NVOLVED 

The text of the Ethics in Government Act (28 U . S.C. §§ 591- 98) 

and of t h e Neutrality Act (18 U . S.C. § 960) is reproduced in an 

addendum to this brief. 
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:r. THE NEUTRALITY ACT DOES NOT REACH TEE COND0CT OF 
GOVERNMENT OFFICIALS ACTING PURSU~.NT TO OF:::ICI.hL 
GOVERNMENT POL ICY 

Introduction 

The district· c ourt held that plaintiffs' allegati ons "could * 

r r. reasonably be c onstrued as involving a federal cr!me" uncer 

~he Neutrality Act , and therefore , that the Attorne y General · had 

no choice bu-c. to conduct a p r eliminary investig~tion (ER 309). 

But the Attorney General, the nation's chief law enfor c e ment 

~ :::cer, mus-c deL.e =mine as a L.hreshold maL.L.er u~der the Ethics 

~c~ ~he~ber ~he fac-c. s al l eged arnoun-c. 1:0 a crim!nal violation. 

=~e s1:ai:.~L.e ~akes c:ear L.ha-c a prel:.n:.nary ~nvestigation is only 

::ecessary -.:pen rece:.p-c o f 11 i n.: ormation -chat -che A-c;:o::-ney General 

determines is sufficient to constitute grounds to invesi::igate ." 

28 U. S.C. 592( a) (l) ( e:nphas:.s added). ~~sed upon reaso~ed legal 

j~d<;::ien-c. and the overwhelming e v idence ·of Congress!onaL inte_at , 

e~e:: :..: L.=~e , simply do not consL.:.~~L.e a .:edera! cr!ne -- nacely , 

t~a-c Section 5 o.: ~he Neutrality Act, 18 U.S.C. 960, does not 

p=oscr.:..be 

1 . 7 po icy. 

C.Ci:.S taken in p~rsuit of gove rr..men~al 

Ass~~:.ng stand:.ng and revi ewability, the At~orney Ge~eral's 

view of federal c=imina_ statu-c.es is a-c least e~titled to 

considerabl~ deference. Under the APA, the At~orney General 's 

7 
The district court inexplicably asserted that the Atto=ney 

General has enunciated a oolicy not to prosecu~e :eder al 
officials under the Act (ER 314). To the contrary, the 
determinati on made by the Att orney General in t:_~is case 
represents the official legal position of the Department of 
Justice and was set forth in a 1979 opinion of the Office of 
Legal Counsel (ER 304A). It warranL.s judicial defer e nce. 
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.. 
ccnsidered construc t ion of the Neutrali t y Act can on: y be 

ove rturned if it is deemed unreasonable. Commi~~ee fer an 

Ind e oendent P- I v. Hear s t Corn . , 704 F .2d 467 , ~72 - 47 3 (9th 

c :.r . ) , cert. d eni ed , 104 S.Ct. 236 ( 198 3·) . Th e =esponsibi l ity to 

co~strue and enfo rce criminal statu~e s l: e s at ~~e c o re of t h e 

executive's functi on, United States v. Do tterweich, 320 U.S . 

2 77 , 285 ( 19 43 ) , seep. 20- 22, suora , and the p=i ncip l e of 

d eference is particu l ar ly apt when the statutory construction 

a!!ec ~ s ~he ~ation ' s foreign policy. See generall y Dames & 

~oo :-e v . Re g an, '53 U.S . 65,, 67 , - 68' (1981) ; Bai g v. Aaee , 45 3 

::. s. 280 , 3C:. - 303 ( :.98 :. ) . The Atto r::1e y Genera l ' s re s olutio n o = 

~he !u~da~e~tal c;uestion in this case -- wh eth e= Cc~gress 

:..ntended t o criminal ize acts of Administration o =! i cials pursuing 

o::icial :o:-e i gn p olicy objecti v es -- o~~~t not be que ~tioned , 

absent comp l ete unreasonab l enEtSs o r b a d J: • • _ a J... -:...ri . A§- we 

s :'l o \..· be lo\.;, - ·r--o • -- ---.-,, r ....._ -- 1 f c:;, c:;.:. - ;, _ 
l..:"~ r. '--'-' - ---=..: ..: e .. e _ c:. _ - ?O - ~ ':~·· o~ ::he ~: e ·..:..-:::-a l:.._t...:L. Act 

~ -

: s ::10 -.: o::1lv e:r. :. ::1e~~ :.. y :-easonable, but compelle d b y cor. s :..derc.ti o ns 

o : t h e plai~ l an~Jage o : the statute , the c i rcurns --.::. anc e s 

s~==o~~c~~g ~~s e::1ac~ne ::1t , and the po s t - e n actment hi story of 

executiv e and l egi s l ative measures consi stent w~th t..~a~ . po sition . 

By i t s v e r y te:-:ns , t he statu te pre scribes :..na:.. •.-:.dual 

condu ct , no ~ gover~~en-.: ac~ivi ti es . T~e s tatute t c day add~esses 

11 
[ w ] hoe ve r , wi -c!li n t h e Uni ted States , k."1owingl y b egi ns or sets on 

foot ~ * * any military o r naval expedition or enterprise to be 

carri ed on f rom t h ence against the territory or domi n i on o f any 

forei gn p rince or state* * * · " 18 U.S.C . 960. The use of the 

te r m 11 whoever, 11 like its statutory predecessor " any person," 1 

S ta~. 381 , 384 (1794), is no mere catch - all expression. At 
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cor.unon l a w , a statu i:ory referen ce 't.o " a ny person" or " whoev er " 

d1 ci n o t include the sovereign i : such a n int erpretation woul d _ 

i~p~~ge upo n the s o v e r eign's pre rogatives , a n understanding of 

which 't.h e colonis 'Cs presumabl y were aware. See Street , Ef f ect o f 

s~ai:~i:es ~ ~~e ~i~~ -:. s and Li a bili t i es o : the Crown , 7 U. 

To ronto L . J . 35 7 (1947 ). Congress presumptiv el y does not i ntend 

' 
'C O ~ nc l ude offici a l gove rnmental acti o n whe n inc l u din g the open-

ended phrase " a ny p erson. " 

~~a"C. ca~on of s t a i:u t o r y c ons 't:ru c"Cion h as c ontinuing vitali~y 

-:. oday. In U~i 't.ed Si:a'Ce s v. Co oo er Co r p . , 3_2 U.S . 600 (1941 ), 

-:. ::::: s·...::;: :-e::::e ~o-...: :- -c. a ci:i:-e s sed t::,e : s s·.J e w:'1e"C.her "a:-iy p e r s on" in 

Se:c ~: c~ 7 o : t h e She r ma n Act include d the Unite d Si:ates . The 

Couri: dec l are d tha t "in c o rmnon usage , t he term 1 p erson ' does not 

:!!cl"...:.cie t he s overeign , [ and thai: ] s -c.atutes employ ing t h e phrase 

a r e o:-C.ina:-:ly c o r:st:::-ued t o e xc l ude i t . . 11 -::Id . a t 604. See a~ 

·.-::.. :sc:-. ·:. C::-:-. 2:-.a : ::c.:a:: T:-: b e , l:-42 U.S . -=.65::3 , 6 67 ( 19 7 9 ) . 

~o:-ec~e: r , as "C.~e Couri: sta"C. e d ::: F?C v . T-...: scaro~a Indi a n Nation , 

362 U. S . 9 9, _2 0 ( 1960) , a "ge neral s tat ute impo sing restri c tions 

doe s ~ot i r:ipose the m upon the Gov ernmer:t i t se l : wi thout a ~lear 
-- -

e x pressi o r.. o r i mp _i c ation t o tha t eff-ect ." ( auot:ing Uni t ed 

S~ate s v. W~'C-c.ek, 33 7 U .S. 346 , 3 58- 359 ( 1 9 49 )) . The i:itent to 

p~eserve t h e g~st o : the commor. law rul e see ms clear . Cf . Un i ted 

State s v . U~ited Mine Wo r ke r s , 33 0 U. S. 258, 2 72 ( 19 47) 

(re a ffirming the " o ld and we ll - kno wn rule that statut e s which in 

genera l te r ms dive s t p re - existing righ ts o r privileges wi ll n o t 

be a pplied to t h e sovereign without e xpress words t:o that 

effect . 11
) . The s t atutory rul e t a k es o n t h at much more force whe n 

c ombined with the familiar canon t h at criminal s tatutes are 
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I n a crL~inal staL.ute, 1:.hen, ii: is logical 

~ c conclude that. "person" does not appl y to P..dministration 

c::icials ca~rying out governmeni:al po.icy. 

7hus , by reference to t raditional guides of stai:ui:ory 

:.:-.::e:-:?:::-e-c.ation , i:he wo r d 11 whoever 11 .:n the contexi: of i:his 

cr:.n:.nal provision c annot bear the construction proffered by 

p:..a:.:1L.iff s. 11 vf.noever" reaches private conduct , not that 

at.:::horized or initiated by official governmental policy. The 

~:: ::c :::- :1ey Ge:1e:::-al ' s ini:erpretai:ion on :. ::s :ace ~s ::~us 

. . . ' 1 8 
~:1ques i: :o:1a0 _ y reasonan e. 

... ~~e :e ~:s~a:::.ve ~istory Clearl y Je~ons~ra::es 7ha:: ~he 
:~et.: :::- a .:..:. ~:_...· .::..c:: Sough-r. To Proscribe P r ivate As O!Jposed To 
o :::ic:.a.:.. Go\·e:-::.."ile!!'t.al Involveme:1t In The J-.::fai?:"s Of Forei<;n 
"Neui:ral" Nations. 

~x a~in:.n; ::~e eve:1ts l ead:.n; up t o ~~actne~:: of the 179~ 

- ··­·- --
--

E ~~e d:.s:::::-:.c:: cour:: s't.a't.ed thai: Bri't.isn a ni:eceden't.s i:o t he 
Neui:ral i i:y hC't. ill~~ina't.e Congress ' :.n::ent i:o c:.rct:.nscribe tlle 
executive ' s au::ho:-ii:y {Ert 309- 310) . The court con't.ended 'L~at 
since i:h e earl ier sta~u~es provide excepti o ns for those ac~s 
11 -...·i 't.h leave or license of . the crown ," Congress '- failure to 
adopt a similar qu~lifier in . the Neutrality. Act proves- tha"t ·the 
he:: appli e s LO of=ici a l government policy (Id.). The · 
ccurt's reaso~~ng is i _ l - conceived. To begin ~~th , the seci:ion c= the Neutral~~y Act in dispute had no ~irect British 
;Jrec~~sor . See C . ?enwick , The Neut:-a litv Laws of the Uni~ed 
S~aLes 27 ( _9:3); Lobe l, The Rise and De c _ine o= Lhe Neutra _ii:y 
hC 't.: Sovere~gntv and Congressional War Powers in Uni ~ed S~ates 
Foreign Policy, 24 Harv. Int'l L. J. 1, 32 n.164 (1983). 
rtath er, the 3r:.tish statutes -- 12 Anne c . 11 (1713); 9 George 2 , 
c.30 ( 1736); 29 George 2, c. 17 (1756) - - a ll concerned 
p:::- o~ibiting British subjects from enlisting in foreign wars. 
Even ·,.; i thout t h e clause "with leave or license of the crown," 
t.~e statutes would not have restrained of=i c i a l acts of the 

.... . d ..._. .._ ._ ..._ I 1 . ..._ ._ &."&." . • 1 e:--:ec-..: - ive, a:: ~"le s1..a1..u ... es on y impac~ on gove rnmen1... OJ.._1c1a s 
was i:he de rni nimus restriction on their participation as 
individuals in a =oreic;n war. Since t h e statutes in q\.les~ion 
have no relevance to the problem Congress attempted to remedy in 
Section 5 of the Neutrality Act, Congress could not have copied 
the statutes verbatim even if it had so desired. 
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: ·et:::.rali ty .Z..ci:. :-emo;res any possible doubt as to the statute ' s 

p"...l.rpose. Congress sought not to restrict e:xecut~ve prerogatives 

~~der Article II , but to support the e xecu tive by criminalizing 

a cts o f individuals that threatened to interfere with the 

:; :. ·:e :-r·-'Ilen-c ' s conduct o:: fo reign policy. Preside~t Washington 

::eared thai:. precipitous acts by individual citizens , primarily 

:~s-cances o :: priva teering or of aid to p=ivateering, would 

e::'.b roil the country in the war between France and England. 

~e ::eving t~a~ open hos~:~:~ies wcu:d :eopardize our newly won 

:~depende~ce , ?=eside~t ~as~:~g-con op~ed for as si:.rict a policy 

=~ ~e~t=a~:ty as poss:b:e. C. Fenwick , s~=ra, at _6-26. To t..°"lat 

e~~. Preside~t Washingi:.on issued a proc l amation o:: neutrality in 

April of 1793 warning citizens to avoid all aci:.s ~hi ch threate..~ed 

~ 8 subvert t~e gove r::..oent's c~osen neu-c;~l course. See 1 P._merican 

State Paoers , Fo=eign Relations 140 ( 188~) . --
Des~:te t~e n=oclamaticn , French vessels co~tinued to be 

... . - - - --~ 

a=~ed and CO::'..'nissioned i~ P..~erican po=ts , a nd tile celebrated 

French Minis~er, Edmond Charles Genet, asserted French 

jur~sdic~ion over prizes b r ought into -c~ose ports. C. Fenwick , 

st.:nra, at 18- 20. President-Washington consequen~ly called upon 

Co~gress , as soon as i~ had reconvened , ~o enact legislation to 

e~sure Ane=ican neutrality: "Where ind:viduals shc.11, witb.in L1le 

U~ited Stat~s, array t~e~se_ves in host~lity aga~ns~ any of the 

?owers at war * * * these offenses cannot receive too early and 

c _ose an at~ention, and require prompt and decisiv e reme dies." 4 

A~nals of Congress 11 (1793) . 

Congress responded by passing ~he Neutrality Act. Its 

purpose, as discussed on the House floor, was to strengthen the 
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ha~d of the President: "We have been told froz;'I the ::irs-:: 

c..-..:. -::hority-- ;:hat of the PRESIDENT--an authority w~ich in no 

Gove rnment but ours would be called in czuestion- -that such 

add: -::ional powers were necessary. But if, after this notice, we 

r e :ec"C ~he b i ll, this must dampen the exertions of the Exec utive; 

and what i£ we shall be driv en into a war by the li centious 

b ehaviour of some individuals?" 4 Annals of Congress 743 (remarks 

o:: Rep. Ames). Far from circumscribing executive authority, the 

':e:·...:.-::-a:.: -:y .::...c:. · .. ;as proposed by the executive to s-r.:::-engthen the 

c 
e:-:e: c-...:-:ive. - ':he legisla"Ci ve hi story, -che:-efo:-e, cor:trary 1:0 t..~e 

~ - ·.._ ...:" - - ~ .... · · -- ( ;-R 3 ~ ) lO r.--k · • o_ ... __ e ~-s1.. __ c~ c c __ -.. -- _ .J.. , ••. c. es J.1.. 

c 
Circumstances surroundi~q -::he almos-c con-cemporaneous 

reenactment and revisior: o:: the Neutrality Act buttress "tile 
c.::iove conc h ls:.on. The Act was first a:ne·naec sub star:-:::. ve l y ar 
? ::-es :de::t J-_C. a :-:-.s 1 req..iest ir: _ 797 , Act o :: March 2 , : 7 S7 , ch. 5 , 1 
S-:c."C. ~9/. ~he amen~~e~-cs -:i£htened -c:11-e ·yroscr~pti on a gain~ 
~ ::-: ·J a teeri ::;g , a::;C. -chereby q: rded the g overrunent ' s course 0£ 
::;eutrali ty. C. ~enwick , sunra, at 30- 31. Twenty years later , in 
-:~e wake o:: contir:ued p::-otests from Spa:n and ?ortugal , 
? resident Madison lobbied Congress for further a_~endments which 
resulted in the Ac~ o:: March 3, 1817, ch. 58, s~=engL,en.:.ng t:..~e 

executive's hand against spi_powner~ who lent th~ir vesse-~ in 
aid of Latin Amer ican revolutionaries. See C. re~wick ; -sunra , at 
35 - 39 . Supplemen~ary legislation was again passed in 1838, Act 
o:: Viarch 1 0 , 1 838, 15 Stat. 212, this -ci:ne -co increase the 
executive ' s power aga:ns~ citizens aidi~g Canad~ans to overth=ow 
3 ::-:..t:s~ rule. See C . F~n~ick, suora, at 42 - 43. Th e pattern has 
~e en cons:s~e~t: neutra_ i~y laws have been propo sed by the 
execu~ive to bo:ster ~he cent::-al government ' s foreign policy . 

l O The dis-crict court's glaring failure to address the 
l egislative pu:-pose behind enactment of the Neut = ality Act is 
~oteworthy . Instead of analyzing the circumstances giving rise 
to the Neutrali ty Act, it baldly asserted that "[o]ne of [ the 
Act's] major purposes was to protect the constitutional power of 
Co ::;g ress t o d ec_are ~ar or authorize pri7at e rep=isals against 
::o reign states 11 (ER 311) , and cited only to the law review 
article o:: plaintiffs' c ounsel, Professor Lobel, supra note 8, 
:or support. But ironically , even Pro::essor Lobel elsewhere in 
the article concluded that : "The fundamental purpose of t.."le 

(CONTINUED) 
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c_ear ~ha~ Congress s ought t o forti f y governn.:lental c oni:ro l o ver 

=ore ign policy through e n actment of the Ne u trality Act . 

No = doe s t h e one case relied upon by t he d istr i ct court , 

U~ited S~ai:es v. Smi t h , 27 F. Cas . 1192 {C . C.S . D.N . Y. 1806 ), 

~~de=~~ne the above understanding cf t he Act . In Smith , t he 

court held that t h e ?resi dent ' s a lleged prior knowledge and 

a?proba~ion of a privaLe mili tary e xpe dition did not shi e ld the 

ciefendant mercena ri e s f r om p r o secution under t he Act. Ev e n 

~~es~~: ~g ~he cor:::-ectness of the tr:al cou rt's decision i n Smith, 

~~a~ case r.o t only involved a prosecution o= priv ate individual s 

exoedit: on l aunched =or private moi:ives as opposed to the instant 

one which is allege~ to be part of of=ici a l gover:unent policy . 

T~e c:st=ict c ou=t's op:nion aLtempt~d t o elide t~e 

di==erence s b y claiming that t h e essence- ~£ Smi t_, is t~e 

- -..., ;:; ~ c: • • - - ( -=-R ~ 1 3 ) -- . e . _ e ~ _ c e .• .._ ~ ..:> _ • But -r...~e courL ' s c~aracterizai:ion of 

S~ith is :i:self :auli:y. SmiLh involved only al legai:ions that the 

?:::-eside::i: knew of or "winked" at the priv ate expedi i:io~ ... , not that 
. ·.- ... 

h e authorized it in any way . · · Afte r all, it should be remembered 

that it was the executive which initiated t..~e prosecution in "':...~e 

:irst place. Indeed, Judge ?a~terson speci=ica lly quesi:ioned 

defendants' .counse l about the nature of the criti cal allegation 

10 ( '1="0C'"T"'- "l"'VT':;' CQ'-'!'T"T ... - T'):"D ) - - -''-"- - .. "i ..:.. - ..:. 'n..I ._ 

Neutra_i t y Act, howeve r, lay not in asserti ng state sovereignty 
with respect to other s t ates but in strengthening the authority 
of the central governme n t vis-a-vis its citizens * * * " Id. at 
24. 
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in the case : "You state in the af=iciavit t h at it was done with 

t h e ~'lo\.: l edge and approbation of the president, but: is it stated 

in t he a =fidavit that he authorized the =itting out of the 

e x:pedi ::ion? 11 The a ttor n e y responded , "I conceive that it was no \: 

nece s s a r y, " and then he disavowed his intention t:.o adv ance such a 

claim . The Trials of William~· Smith , and Samuel Ogden 66 

( Thoma s Ll oyd, stenographer 1807 ) ( excerpt attached to t:.his 

This case, however , unlike Smith, involves allegations 

o : direct:. government:.a l involvement in the expedit:.ion; in fact , 

p l air.:: i ==s allege that the governme::1t was funding the insurgents , 

and ::::a:: :::'1e CI. ... 1,;as to play a ke y ro _e i::1 -:: raining the 

i nsurg e n ts , all as a part of offici a l United States foreign 

policy ( Ert 5 - 12 ). Smith simply does not address whether the 

Ne~trai ity h Ct reaches the conduct o= pub-lie offi cials acting 

pu r sua::-:: . 1 b . t . 11 ::o govern.~e::1ta o J ee 2ves. 

.... ':hi s Cou n -cry ' s Hi st:.ory o: Repeafeci .1i l i -c.ary .F-.ctio::57 
;..<; ai::1s-.: "Neu-.:ra.:!. " Nations Supper-cs T:ie .~ tto:r::1e y General' s 
Cc~structi on o! -che Neut:.ralitv Act:.. 

As t h e distr i ct cou~~ recognized ( ER 311 ), p residents 

throughout this nat.io.n' s h ·istory have exercised 1:.he br~ad -

discreti on i::1v ested to them under the Const:.itution to introduce 

11 
To our knowledge , no subsequent judicial decision has 

addressed the issue impl icated in this c ase. However, it should 
be n o ted that the Supreme Court, in distilling the significance 
of the Neutrality Act, h as stated that "no nation can permit 
unauthorized acts of war wi thin its territory in infraction of 
i::s scve :::-e :.gnty. " Unit:.ed States v . The Three Friends , 166 U .S. 
l, 52 (189 7) ( e mphasis added). The Court recognize d that the 
neutrality laws were enacted "in order to provide a 
comprehensive c ode in prev ention of ac~s by indiv idual s within 
our jurisdiction inconsistent with our own authority, as well as 
hostile to friendly powers." Id. at 53 (emphasis added) . 
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.. 
-::=oops i~to f oreign nations without first obtaining a declaration 

of war. Needl ess to say, this background of ove r one hundred 

i::stanc es of engaging in o r supporting hostilities in "neutral" 

::ations, see Emerson , War ?owers Legis lation , 74 West Va. L . 

~e;•. 53 ( 19 71 ); Monaghan , Presidential War - Making , 50 B.U . L. 

Re v . 22, 26- 27 ( 1970 ) , is difficult to square wi t h plaintiff~ ' 

c onstruction of the Act. Presidents have acted bot h with and 

wi t hout subsequent Congressional authorization. Vietnam and 

Gre::ada are two recent examp l es o: a phenomenon w~ich has marked 

Still , Congress a s a whol e has nev er 

~::~o~ed the ~eut=a:i ty Act to oppose execut:v e action. To t h e 

co::trary , o:: many occasi ons it has adopted t h e exec u tiv e's chosen 

path and provided funding for further mili tary a ctions . See 

~~erso:: , s~~ra , at 73 . 

':'he c.: stric-:: court attempted to evad-e: t his i:-iconsiste .ncy_-in 

:~ s pcs:~i o~ ~y s~a~ing ~ha~ Congress ~~s:: ~o~ Cave ~~~ende~the 

Ne~tral:ty ~ct to apply t o ~ilitary operations conducte d by 

re~ular U. S. -::rocps (ER 313 ). Yet the cistrict court as well as 

plair.ti==s are at a loss t o exp l ain why the Congress wpich 

purpo rtec!ly sought to protect its war powers under Artie-le I, § 

8, by e~act:~g the Neutrality Act would e ver have exempted the 

~ost expansive :n:ringement of ~t s powe~s conceivable -- t:_,e 

Pre sident's . r~ght to introduce t~oops into =o re i gn nations 

without a Congressiona l declaration of war . Moreover , as a 

hi storical matter , p residents not only have di spatched regular 

United States troops without seeking prior Congress ional 

approval, but :rom the 1811-1813 s ecret war against Spanish 

Florida, see A. Sofaer , War , Foreign Affairs and Constitutional 
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?owe r 291-317 ( 197~) , to the Bay of Pigs invasion, they h ave lent 

I · 1 • ~ • 12 ~he government s support to p aram1 1tary opera~1ons. 

?rac~ice thus corresponds wi th the intent of the enacting 

Congress - - the Neutrality Act was me ant:. to proscribe only the 

~ c~s o f indiv1ciuals interfering wi th the course of official 

governmental foreign policy. 13 

In d ismissing the import of the continuing history of 

mili~ary and paramili tary expeditions , the district court chose 

~ c rely instead on post-enactment remarks o: various presidents 

~c d enonstrate t~at:. the Act encompasses o:: icial governmental 

• . ( - "."> ..., ~ ~ ) ;. :::: _:cy .C..I\. ..)_..L • To be su r e , :ormer pres~der-ts h av e publicly 

re~arkec t hat ~~e warrnaking powers , as a consti~utional matter , 

are vested solely in Congress. See, e.g., State~en~ of Pres . Van 

:=::.:.re:-. (Dec. 3 , 1E38), reDr~nt:.ed in 3 i-ie ~aaes a:1d Paoers of the 

--
:. 

: 2 
!.' .. • d . t . s t s c . ...... .... ne no~e t:.~at:. accor : ng o t:.ne ena e e_ect:. ornrr.i~~ee ~o 

St:.udy Gover~~ental Operations wit~ Respect to Intelligence 
hc~ivi~ies, S. Rep. No. 755, 94th Cong. , 2d Sess. Book I , 120 
(1975 ), the gover~~e~t ~as supported paramilit?ry eff~rts_on 
other occasions as well, most notably to t:.he ·c omrni tte.e , in Laos 
in ~he early 1960' s, and in Guatemala in tbe 1950's. · 

13 
~~torney General Jackson's 1940 opinion, 39 Op. Atty. Gen . 

48~, ~94- 96, is not to tbe contrary. Jackson cons"Crued not t._~e 
Keu~rali~y Act o f 1794, but an arnenciment inser"Ced in the nidst 
o! World War I which had no antecedent ~n the original Act. Act 
o: June 15 , 1917, § 503 , 40 Stat. 217, 222. In pertinent part 
L.be section reads : "During a war in which t h e United States is a 
neutral nation, it shall b e unlawful to send out of the 
j urisdiction of the United States a ny vessel built, armed , or 
e~~pped as a vessel of war*** ." Moreove r , the legislative 
history suggests that Congress enacted the provision to conform 
~~e co~duct o = t he government in this respect t o accepted 
i~L.ernational pr~nciples of neutrality. See E.R. Rep. No. 30, 
65i:h Cong., 1st Sess . 9 (1917). Unlike in 1794, the fear was 
~ot just that:. the acts of individuals could propel the nation 
into war, but that fo reign powers would interpret official 
government conduct in such a way as to lead to war. 
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• 
P residents 487 (J . Richardson ed. 1896); statement of P=es. 

Bucha nan, Cong. Globe, 35th Cong ., 1st Sess. 21 7 (Jan. 7, 

_858). By cit:ng these speeches , the district court apparently 

wished to graft a consti tutiona l perspective on Congress' 

~egemony ov er Lhe warmaking powers, a juri sprudential view which 

is by no me a ns univ ersally shared , onto a criminal statute 

d=af~ed b y t h e Zxecutive Branch which incontrovertibly sought to 

augment the central government's control over fore ign policy. 

7 he speeches shed no light on the proper construction of 1:.he 

They do not refer to the Neutrality Act a t all , 

a~d a~y pos s~~le significance is belied by the accompanying 

h:s~o=y o: =epeaLed w~litary incursions ir.to na~ions without a 

declara~ion o: war. 

s~~~:a:- ly, the c~s~rict court's re:~a~ce c~ Sena~o= 

Slidel_' s a~~e~pt t o· amend the NeuLralit~ Ac~ in the ~850's _;_s 

r.:~ sp:. aceC. ( :;-~ ~ i i - ~ i 2 ) _ ... ... --- -- . Slide_l sought -·~ ar::end -che Ne-...:-c=a.U -ty 
:. 

he~ ~o a::ow the ?residen~ to suspend iLS opera~:o~ whe~ever 

:-eq-..ii:-eC. 11 in t:i.e public i:i-cerest." Cor:g. G_obe , 33d Cong., lst 

Sess. 102: - 1024 (May 1, 1854). The purpose of h:s amend.~ent was 

to enable scutherners to invade · Cuba·. in order t o prev ent the· 

i~pending abolition c f slave:-y b y the Span:sh Gcve=:i..~ent. Id. _._ 
c. .... 

1021. We do not unders~and plaintiffs t o s uggest that Slidell's 

scheme coulc conceivably have enjoyed t he offic ~ al sanc~ion cf 

the government . Slidell's amendment was addressed not to official 

government initiatives, but to private ven~ures. By rebuffing 

Slidell's attempt, Congress merely reaffirmed that the President 

should not "wink" at private expeditions launched for private 

purposes. The efforts of Senator Slidell, like the remarks of 
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.. 
'L'l-ie fo r mer p r esid e n.ts, s imp ly d o not support p:.ai:iti f f s ' posi "C.ion 

that the Neutrality Act was ever t hough t to ci rcu~scribe t h e acts 

of federal offic ials impleme nting offici a l gove r nr.1ent p olicy. 

C. Recent Congression a l Enact me nts .Ar e Inconsi sten~ With 
Plai~~iffs ' Thesis Tha t The Executive's Conduct Of o==icial 
For eign Pol i c y Cou ld Conceivably Viola t e the Neutrality 
Act. 

In recent ye a r s, Congress and t he e x e cut ive ~ave e ngaged in 

a continua l d i a logue over the e x ecutive' s righ"C. to conduct so-

~e=med covert a ctivit i es a s p a rt of i Ls foreigr. polic y. J._l though 

the two branches h ave n o"C. a lwa ys agreed, the deba tes themselves 

de~ons"C.raLe that Congres s h a s long b een awa=e of the executive's 

co~cuct o = such act ivities, a nd the disagreeme:l"C.s which have 

arisen concern not whethe r the conduct is crir~nal, but ~I'-ether 

L~e ac~iv~~ies should be car ried out wit£ grea~er Conqressional 

par"C.icipation. In light of repeated Con~ressicnal me~sures--

rec o~~z~ng a~c a~~horizing appropria~~~s =or such a c "C.io:ls~ Lhe 

c~s~r~ct courL's conc l usion that the official concuct o= =oreign 

p oli cy may re asonably constitute a criminal violation is sinply 

specious. 

-In t he af"C.ermat..'1 of the· ·Vietnam ·.war, Congress as a · -whole 

asser"C.ed a grea~er role in fore ign policy matters. In 1973, 

Congress enacted the War Powers Resolution , Pub . L. No. 93-1~8, 

87 S"C.at. 555, which requires the Pre sident to consult with 

Congress and p r ovide repor t s c onc e r ning the introduct ion 0£ 

government t r oops abroad, 5 0 U. S. C. § 1543. The only sanction 

p:-ovided, however, is that "[w ]ithin sixty calendar days a ::ter a 

report is submitte d * * * the Pre s i d ent shall termin a te any use 

of Uni ted States Armed Forces * * * unless [se veral s p ecifi ed 
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condi tions a=e met] . . " 50 U.S.C. § 1544(b). Enactment of tile 

3ughes-Ryan amendment one year later, Pub. L. No. S3 - 559, 88 

s~at. 1804 ( codified at 22 U.S.C. § 2422), manifests a similar 

=esponse to executive c onduct of foreign affairs, this time 

c:rectly relating to covert operations. In placing procedural 

limi~ations on CIA covert activities, Congress unquestionably 

r e cognized the underlying exercise of ~xecutive power: 

'
1Notwi thstanding this lini tation, the Presicient ~ authorize and 

c.:rect that any operation in a :oreign country be resumed, or 

that any other operation in a :oreign country be initiated, and 

=~~ds may be expended t h erefor , i: but not ~e!ore, he (1) finds 

t~at sue~ opera~ion is important to the national security * * * n 

S. Rep. No. 1299, 93d Cong., 2d Sess . 43 (1974) ( emphasis 

adci.eC. ) . r.r. y ~~estions concerning the l e<;.itimacy o! the 

executive's exerc ise o: that power were not reso lved b y 

cri~ina_iz:~g ~~e execu~ive's conduct. _E;s.~her , Congress tr~ted 

-:.~e subject o: -:.he covert actions as :alling within t~e domain of 

both the executive and Congress -- each had its assigned role. 

The 3ughes - Kyan legislation would !or the most part be 

s~per:luous i: the Neu~rality Act reached covert actions· pursued 

as a part of o :ficial government policy. 

Congress has cor.tinued to he~p shape t~e exec~~ive's conduc~ 

f t . . t. 14 o cover aGtivi ies. Indeed, Congress recently has 

a uthorized appropriations for the very activities which 

14 
Congress amended the Hughes-Ryan legislation in 1980, 

Pub. L. No. 96- 450, 94 Stat. 1981 (codified at 50 U.S.C . § 413), 
providing for more extensive Congressional oversight of 
intelligence activities. 
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plai~ti=fs claim vi9late the neutrality laws . In passing t:.he 

_9 84 Intelligence Authorization Act on November 18 , 1983, 

Congress affirna~ively authorized funding should t..i.~e executive 

=noo s e to aid the insurgents in Ni caragua. 
I 

The Act set a twenty-

:. o ·-.!::- mil lion dollar cap on e xpencii t u res 11 for the purpose or which 

would have the effect of supporting, directly or indirectly, 

~ilitary o::- parar.iilitar y operat:ons in Nicaragua b y any nation, 

group, organization , movement , or individual. 11 Intelligence 

~utnor:zation Act =or Fiscal Year 198~, Pub. L. No . 98- 215, § 

208, 97 Stat. 1473. Contrary to the district court ' s statement 

that t he =u~ding is irrelevant ( ER 320), ~he Co~g::-essiona· 

a~thorization is clearly inconsiste nt witI'. plair.tiffs' thesis 

that the activities charged constitute criminal violatio~s. 

Thus , while Cc~gress has chosen t o p l ace some lirnitat:.ions 

~pon the executiv e ' s conduct of covert activi ties , includin~-

:;::?:"o·,·.::..C.ing a:..C. : c:- pa:-c.:;-.i 1:. ta:-y groups, i-:: !:.as a.:.. so re:coc;niz_~ the 

legi timacy c= the ~~de:-lyi~g exercise of executive authorit:.y . 

Co~g:-essional pa:-t:.cipation in that exercise under.nines 

plaintiffs' argument that t he Neutrality Act wa s de s i 9ned to 

circumscribe the executive's foreign -a ffairs prerogatives. The 

~ttc :-~e y Gene:-al has reasonab ly concluded that the President and 

se~ior A~~i~i strati c~ · o:fic:.als cannot conceivably have violated 

a =ederal c :-iminal law by allegedly pursuing polic i es explicitly 

funded by Congress. 

III. TliE NEUT:KALITY ACT'S APPLICABILITY TO OFFICihL ACTIONS OF 
THE EXECUTIVE BRANCH THAT HAVE BEEN SUPPORTED BY CONGRESS 
PRESENTS A NONJUSTICIABLE POLITICAL QU~STION 

Given Congress' legislation funding the government's 

Ni caragua policy, this case presents a political questi on 
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i~appropri a'Ce for judicial resolution. It is impo=ta.nt to 

=ee~phasize the e xtraordinary relie= t~at plai~~if=s seek--a . 

=eclarati on t h at the government's official conduct of foreign 

~c ~icy may vio _a-ce a criminal provi~ion housed in the Neutrality 

· -­r .- ~ . What they are seeking, t h en , is for this Court to intrude 

upon an area constitutionally entrusted to the other two 

~:::-anche s. 3~t, as the Supreme Court has stated : " the very natu re 

o = execu-cive decisions as to foreign policy is political not 

:~c.:c :.al . Suer. decisions are whol ly c onfided b y our Constitution 

~c ~:ie poli-cical departments of the gov ernment, Executive and 

::.., ec; :..sla--c.ive. " Chicaao & Southern Air Li:-ies , Inc. v. Waterman 

S~ea~s~io Co ro. , 333 U.S. 103 , 111 ( 1948 ). 

Measured against the standards articulated in Baker v. Carr , 

~ ~ 0 U. S . _8c , 2 1 7 ( 1962 ) , ~he issue i rnpl~ca--c.ed ~n -c~is case is 

::.on justiciable: --
?=o~i:1e~~ on ~he su r=ace o= any case;held t o i:-ivolve a ~ 
poli t:.. ca: ques"C.i o:-i :..s fou:-id a Lex--c.ual _y demcns'C~c.ble 
const:..tu ~:.. onal co~~i~men~ o= the issue LO a coo=dina"C.e 
politi c a_ depar--c.ment ***or the impossibility of a court ' s 
t:nder-:..aking independent resolution w:.tilout expressing l ack 
of t he respect due coordinate branch es of g over:-unent ; or an 
unusual need for unques-cioning adherance to a poli_tical 
dec i sion already ·.made-;· or . the ·potentiality =of embaras5ment 
from multifarious pronouncements -by v arious departments on 
o:-ie qu.estion." 

First , the~e can be no ques~ion bu~ ~~at mere is clea~ly a 

11 -cex'tuc.l ly d emonstrable consti tu ti on al commi tmen1: of the iss u e 

't:o a coo rdinate political department." The conduct of foreign 

af=a~rs in general, and -che decision to provide c overt aid in 

pa~ticular, lie within t he prerogatives of Cong~ess and the 

?resident . Recent legislation, see pages 42 - 44 , supra, 

amply demonstrates that the two branches have joined in 
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c ontinuing discourse to delineat e their respect ive roles in s o ­

~e=med cover t aid d ec isions . As the Court o = Appeals for the 

?i =st Circui t held in dismiss ing a challenge to t:.he conduct of 

-:.he Vietnam War , -·,I [ a ) s to the powe r to conduct u ndeclared 

~o stili ti es beyond e me rgency defense , then , we are inclin ed to 

bel i e ve that the Cons titution in giv ing some essential powers to 

Co ngress and others to the e xecutiv e , cornmit:.t~d -:.he matter to 

both branches, who s e joint: concord precludes the judiciary from 

~e asuring a specific e xecut:. ive action against a ny specific 

c:..ause in isolat:.ion. " Massachusetts v. Laird , 4 51 F.2d 26, 33 

( :st Cir. 1971 ) ; see Sarno ff v. Conna _ly , 457 2 . 2d 809 ( 9 th 

c :r . ) (dismiss: ng chal lenge t:.o Vi etnam War on polit:.ical que s"t.ion 

g=ounci. because "[ t )he conduct of f o reign affa irs is witl"::in the 

exclusive prcvi~ce o! Congress a nd t he Executive . ") , cer~ . 

deni e d, 409 U.S . 929 (1972). The district c ouri:'s orde~ 

c :srupt:.s t:.h e o r.go:ng interpl ay between C~gress and ~he 

~):ecut:ve on t:.he ex-r.ent o! c overt: act:v : ties , dis-r.o=ting 

~ala~ce envisio~ed in the Constitution. In !ace of the 

t..""rie 

cc::-..~~tmen-r. to the o ther branches , plain-r.iffs should not be 

permitted to bypass those branches -- any redress should be 

obtained +hrc~gh the polit:cal process. 

Second , judicial ihtrusion into the President ' s realm of 

=oreign po licymaking can only end in denigrat:.ing t he " respect 

due coordina-r.e bran c h e s of gove rnment." The district court ' s 

order casts a pall upon the government's conduct of foreign 

p o li cy, a nd i~ brings into questi on the legitimacy of past 

presidenc i es a s well , since the majority of presidents have 

aided hostilities in "neutral" nations. 
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- · 1 rina~- Y, not onl.y does the di strict court' s order threaten 

::o e:::-ode the respec t due coordinate branches o= government, b~t 

~ ..... 
- I.. expo ses the gove r nment to t he "real danger of er.:barassrnent 

I C 
_ro~ mult::arious p:::-o~ounc ernents b y various departments on one 

c;..iestion." Th e Execu-cive Branch has al_egedly articulated its 

v iew as to the legi timacy of a id to the Nicaraguan insurgents, 

a~d Co~gress through aooropriations has acquiesced in w.~at . . . 
determination. The judiciary simply has no role to 

:;:ilay. rtecosni zing the propriety of that consideration, the 

Court of Appeals for "Che Fifth Circuit in Dickson v. Ford, 521 

?.2d 23~ ( 5 t h Cir . 1975), cert. denied, 424 U. S . 954 (1976), 

dis~:ssed a cha_lenge to the President's decision backed by 

Congress ::o provide f oreign aid to Israel. The Court applied 

~~e poli~:cal ~es~io:: doct:::-ine because ~ deter::-.i natio~ tl:at 

:oreic;:: aid \..·as necessa!"y was "a 'question un:'..~..lely de::mand [i~ ] 

236. s:::ce ::he ~xecu::ive and Legislative 3ra~ches have already 

~anifested their view t~at ::he Neutrality Act coes not apply to 

the alleged gover:unental aid for Nicaraguan ins~rgentsJ t.~e need 

for a "single voi ce" is just as pressing. The cistrict ~ourt's 

p:::-onouncernent therefore may "rattle the delica-ce diplomatic 

balance that is required in the foreign a::airs arena." Sanchez-

Esoinoza v.·Reagan, suora (dismissing challenge ~o alleged U. S . 

support of cov ert activity in Nicaragua on polit~ cal question 

grounds). When the executive branch has pursued a foreign 

policy objective and received Congress' imprimatur, judicial 

intrusion is wholly inappropriate. 
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CONCLUSION 

Fo r the foregoing reasons, this Court shoul c re·,·e rse t he 

distric~ court's judgment. 

.MJ...RCE 1984 

Respectfull y submitLed , 

RICHARD K. WILLARD 
Acting Assistant httorney 
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STATEMENT OF RELAT~~ CASES 

~he~e are no re_at ed cases w~thin t~e meaning of Local Rule 

: 3( b )( 4 ) . 

--
--
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tric~. nut if the ford~ power. shall itself haTe broken that 
amity, and 5h•ll han~ Kiv~n just Krounds of war. no ~·cncnunc11t 
ou~ht to omit ... pru\ itling an<l r~·paring th~ means'· for miliw-y 
rntc.:rpri~s ; nor coulrl any kw ha\·l· intendt"fl to pn:n=nt th~ ptt· 
p:irJtor~· t::iiJT1" of indi,i<lu.Js for ~uLduin~ tht.· public t'.'ncm~·-
1~he mcmor.lblc c:on\!'rcU that comnu.:nct"ll :•our ~\·oluciun Cid 
not bc~t..itt: to pro\·idc ;incl pn:~rc the mc:-.art~ of nac'-=ting ~ 
En~li~h bt!fon.: art u.sl w:.ir \\' a.! ckd•u··t'.tl ; nur ditl it Cl.h5Uf'C er 
di'iCountcnanc~ thok ~triots. wL°' unauthori!til"d by any cmkn_ 
and l:~:fort: tht! formoal dt:clar.ition of \Tar, ~~tl tht:nt~hu 
f Tico.ric!l.·rr~" ancl C mwn Point. 

T he circumst.1Jl(t:!'I of the tirm:~ we ha,·~ -.hown, ju~tifi~ t~ 
pre-.idc:nt in gi \ in~ Li'i approb.ation. and n1y dit:nt. untlt·r tl~t ;lp­
prolhit.ion, in pn)\ it:in~ ~n<l pn-pJrin~ the: mc:..t..11s of a n\ilitary t1)o 

krpri~ ag-..tinst Spain. And ~urdy no t·t1lt·rpri!>t: rould be nJOrt 
useful or dfl.'ctu • .d fur <lra'' ing t l~c t'rwmy from our ~uthcm a=d 
wc:,km frontit:N; none mon: ''01-:i1y ot the: cxalh:d and phikni> '" 
pl1ic mind of our ct.i~· f 1nahi-.t1..ltt:; none more '-onson;snt tot.hr 
n1lighkncd and philo..,ophic ,·icw~ of ~·-i..:ty and politic~ ,.-l!id 
he ha.5 cx.hiliitL-<l to the \\ orld. tkm an t.·xpt."f!ition to liber.m 
South A mt:1ir;.l; to tkbtmy ~ t unc-c Sp~1.ish tyr-...umy and poYte 
on our own cumi1u.:nt; lO cnfr.i11cl1i"'l"• ll\· one t.· fl{H"t, n1iliions ti 
our f<:Uow crcatun:s f;titH tht: mo~t fr i~hTful Lorub.;..;t: ; and to b~- :­
the founc.ktion~ in so l..L~c a JX> rtiu11 o( tlil.' .;lolx:, for the free· ....... 
dorn and the happint.-s~ of m J ll ! ~ ~ · 

PATER.SO!", J . You :,tal l" in the aff1ck1'i t that it \\- o.L~ <lonclli-id 

the knowkd h""t: and approb..itiun of tht: prt:!)idc:nt, b ut i!> it !.lated i: 
the afilda\ it t ii.;.J.t h t: uuth?ri.arJ the fittiub out of the expcdiuoo ~ 

1-;mmn. I concd"c it W:.1.5 not ncc-l·~s.;.iry ; tor tJ.ough I ha,.~ 

:>..r;;ued upon the .cfft:ct~ o_f_ an authoris.Jtion, it :.was only -to show 
that the ~r;;umcnt of t lu: ach·l'r~.: ·( ounsc.:I "Ull nluch too fu! 
wtw:n they cOOtl:n<k"(l that t I 1c pn '°)il!L . lt could not ~utl.orisc an~ 
,uch ml."~Ut"\: . For our ddt:llct:. it \\i ii l.x: onJ y Bl.·cc:~~n· tr 
'>how ti ial lilt= prL:-.1. '.,:1.t \\'...1~ llll<h:r tilt: Lin 111n~t~l>ec~ of tt.t 

times.. warr~ntl"cl t <i pt P\ 1dc: ;1 n<l pn·p.;r;.: tia· n1t·an.,. for a n:i !i!~ 

cxpe<.!i.t.ioc1 ; arnl t l .Jt in "i.~t ht.: n1i~bt du, \\ t: ~ckd "ilil ~ 
~k-cl~e an<l ~~µpr~,1> ... tion. (lui /1rohih,.r" J; r.1 fr•t cl 1.~11 pr. 
l:ihrt, j1111 rf. The "1.0,,·h_d~c and approoatio1' ()f tla· ci .it·f r.~· 

!-;i~~ratc and hc:al!s of <it p.a"nu.:nt~. if W\.: ~hall pron: ti Len• to l: ;i\C 

&et:n suffu:k11tly t·xpn. ~-; 6-tnd po~tin:, '"ill Jn10tml to a ju~tit~e;­
tion; but cn·n if \h· .... .. tJ~ .. ild Lil i11 t:~tahii!>htt~ tht."n1 to tl.;\r Ll· 

knt, Ulef, wiil !>till 01i.ord \\:: y po\\ l:rful i:.l:t;: t ·111u.t!li ior r..•~ :..: .:· 

in~ the puni"'hnll ut. 
1·1.i'i i~Jc:nit, \ (>{• ~i1t· < 11 ~.l" r ....,i,!:.:: hut I wmafcl a~l:~ if it c-r.t;:1. 

'~ p1 0\~-<l tii;...t ti1i; L;1ll· l'j : I ~ ,,J., l..il'li .·d <ill c.,r .. :~m . l tht· pn .. i· 
'! ·.n t· .• c=-q•n - ~ ... 1: 11: • r. \\cu !d 1.01 tll..it Ii\· tn.:.t : l.·r t ! . a . ~1.1\;.t i·,n · 

ti ii. \\u i •• J. ·:\1.1.:h · :: .,·. r\.\ll'l n,u...,t ' :~ · m .• tkr of rni . i;.!..·i· ·:1 -
~ .. ~· nii~: .. ~ . . ; .: .. , ·. 1 .. , ,~ ~1 . :.;.;.u ... .it 111 ... \ 1: ..1.\L U.:dl kJ L.~ 1~c 
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587. Salaries X ., . 
The A ttornev General._ shall fix the annual sala· 
t:~ of l 1nted. States tru~s and assistant United 
~tes tr~s~~ at rates of' CQ.mpensat ion not to 
.ceed t)le )owes..; annual rat.e of'basic pay in effect 
. grade GS- 16',of the Generai'-Schedule p~ 

:r· d under section 5332'-of title 5. "-. / 
-tided ub.L 95--598, Ti.\.lf II ,§ 2247a), ~o\·>6 r§1s, 92 
-t. 26 ) / ' 

588. xpeL ''\ ~ 
~ecessa~.){ffice expenses of'the United States 

~usr.ee sb:r11 ~ allowed when '~thorize:zby e 
... t~rnel""Gener-3.J . . ./ ., 

::aenub.L. ~5--5~ . 'J;;tle 11 . § 224(al. ~'"· 978, 92 

- :~664 .) .>\ x 
• 9 / / \ 
0 . Staf.F'a nd other emp\pyees \ 
;'he Gni.u:'d St.at.es mI~te~ay employ suifj and 
~r ~loyees on app ·al of the Attorney'<;en· 

-'ded Pub.L. 95-- · Tille Iik24Ca), :\ov. 6, 1978, 92 
::.t. 2664.) ' 

CHAPTER 3!1 :-I:\"DEPE~DE:\"T COC:\"SEL 

- c. 
Applicability of pro,,sions of this chapter. 
Application for appointment of a i independent 

counsel. 
Dut1e~ of the di,·ision o: the cour •. 
Authorit~ and d,rnes of a = mo~pendt:n~ counsel 
Reportmi;; and congressional oversight. 
Remo,·al of a 2 independen t counsel: tennmatlon of 

office 
Relat1or.sn1;i w1tn Depar:ment o: J~st1ct. 
Terrr.in:.:1on o: effect o: cna;it.er . 

."'\ r1othe,.. cna;:~,.. 2!." ~~;.. C.H r :-ecerim~ thi5 c;.a~t.t-r. compn~es 
"·:".~ 5¢1 t.o 5: ~ o: tni} t:U~ 

"o in on1r1n:,. l 
Effective Date of Chapter. Sect10n 604 of Pub.L 
-"21 pro,;dec !:1 part tha: this chapter shall take e!"fect 

Oct. 26, 19i8. 

591. Applicability of provisions of this chap-
ter 

fa) The Attornev General shall conduct an inves­
.:::. :ion pursuant· LO the provisions of this chapter 
;.enever the Attorney General r eceiYes informa-
n sufficient LO constitute grounds to investigate 

.at any of the pe:-sons described in subsection (b) 
: this section has committed a violation of any' 
-::deral criminal law other than a Yiolation constitu· 

· :ig a petty offense. 

· (b) The persons referred to m s ubsection (a) of 
iis section are--

(1) the President and Vice President; 

(2) any individual serving in a position list.eel in 
section 5312 of title 5; 

(3) any indi\idual working in t he Execut in• 
Office of the President who is compensated at or 
above a rate equivalent LO level II of the Execu­
tive Schedule under section 5313 of tit le 5; 

(4} any Assistant AtLOrney General and a ny 
individual working in the Department of Justice 
compensated at a rate at or abo\'e level ill of the 
Executive Schedule under section 5314 of title 5; 

(5} the Direct.or of Central Intelligence, t he 
Deputy Director of Central Intelligence, and the 
Commissioner of Internal Revenue; 

(6} any individual who held any office or posi­
tion described in any of paragraphs (1) throug h 
(5} of th is subsection during the period consisting 
of the incumbency of the President such individu­
al serves plus one year after such incumbency, 
but in no event longer than two years after the 
individual leaves office; 

(i ) a ny indi,·idual described in paragraph (6) 
who continues to hold office for not more than 90 
days into the term of the next President during 
the per iod such individual serves plus one year 
after such indi,·idual leaves office; 

(8) the chairman and treasurer of the principal 
n&tional campaign committee seeking the e lec­
tion or reelection of the President, a nd any of fi. 
cer of the campaign exercising authority at the 
national level, such as the campaign mar.ager or 
director, dur ing the incumbency of the P residenL 

(c) Whenever the Attornev General receives i:J· 
formation sufficient to constitute grounds to inve..s· 
tigate that any person not -Oescr ibed in subsection 
lb) of this section has committed a nolation of anv 
Federal criminal Jaw other than a ,·io!ation consti::.u­
ting a petty offense, the Attorney General may 
conduct an investigation and apply for an indepen· 
dent counsel pursuant LO the provisions of this 
chapter if the Attorney General deter mines that 
investigation of such person by the Attorney Gen· 
era! or other officer of the Department of J ustice 
may result in a personal. financial. or polit ical 
conflict of interest. 
I Added Pub.i.. 95--521, Title VI .. § 60i(a ), O~t. 26. 19i E, 92-
St.at. 1867, a ncl amended Pub.L. 97-409, §§ 3 , 4(a), Jan. 3 . 
1983, 96 S taL 2039, 2040.) 

Applicability to Specific lnformatioo Rela ting to 
Pending Proceediogs 

Sect ion 604 of Pub.L. 95--521 pronded m part that the 
pro\1.sions of this chapter shall not apply to specific 
mfonnation received by the Att.Orney General pursuant to 
section 591. if the Attorney Gener.ii determines that-

(l) such specific information is directly related to a 
prosecution pending at the time such specific: infonna· 
tion is received by the Attorney General: 

Complete Annotation Matertala, See Tltle :28 U.S.C.A.. 

407 

--



28 § 591 DEP ARTME~"T OF JUSTICE Part 

(2) such specific information is related to a matt.er 
wnich has been presented to a grand jury and is r e­
ceived by the Atiorney General within 180 days of 
October 26, 1978; or 

(3) such specific information is related to an inveso­
gation that is pending at the time such specific informa· 
lion is received by the Attorney General, and such 
sped'.1c information is received by the Attorney General 
v•ithm 90 days of October 26. 19i8. 

§ 592. Application fo r appointment of a 1 i nde· 
pendent counsel 

(a)( l ) l"pon recei,ing information that the Attor· 
nev GE:neral determines is sufficient to constitute 
gr~unds to investigate that any person covered by 
the Act has engaged in conduct described in sub­
sE:ction (a) or (c) of section 591 of this title, the 
Attorney General shall conduct. for a period not to 
exceed ninety days. such preliminary investigation 
of the man.er as the Attorney General deems ap­
propriate. In determining whether grounds to in· 
,-estigate exist, the Attorney General shall con­
sider-

(A ) the degree of specificity of the informatior:_ 
received. and 

(B) the credibility of the source of the infonna-:­
tior.. 
(21 Jn conducting prelimmary investigations pur- _ 

suan~ t.o this section, the Attorney General shall .;:: 
ha,·e no au;.hority to con\'ene ~nd juries. plea -
bargai:l. g:-ant immunity, or issue subpenas. 

(b)(l) If the Attorney General, upon completion 
of the preliminary investigation, finds there are no 
reasonable grounds to believe that further investi­
gation or prosecution is warranted, the Attorney 
General shall so notifv the di\ision of the court 
soecified in section ·5S3(a) of this title; and the 
cihision of the court shall have ·no power to appoint 
a 1 independent counsel. 

(2) Such notification shall be by memorandum 
containing a summary of the information received 
and a summary of the results of any preliminary 
investigation. 

(3) Such memorandum shall not be revealed to 
a~v indi-v;dual outside the dhision of the court or 
th~ Department of Justice without leave of the 
division of the court. 

(c)(l) Ii the Attorney General, upon completion 
of the preliminary investigation, finds reasonable 
grounds to believe that further investigation or 
prosecution is warranted, or if ninety days elapse 
from the receipt of the information without a deter­
mination by the Attorney General that there are no 
reasonable grounds to believe that further investi­
gation or prosecution is warranted, then the Attor­
ney General shall apply to the division of the court 
for the appointment of a 1 independent counsel. In 

detennining whether reasonable grounds exist 
warrant further investigation or prosecution, t 
Attorney General shall comply with the written 
other es t.ablished policies of the Department 
Justice with respect to the enforcement of crimin 
laws. 

(2) lf-

(A) after the filing of a memorandum undi 
subsection (b) of this section, the Attorney Ge 
era] receives additional information sufficient 1 

consti:ute grounds to investigat.e about the ma 
ter to which such memorandum related, and 

(B) the Attorney General determines, aftE 
such additional investigation as the Attorne 
General deems appropriate, that reaso02bl 
grounds exist to warrant fu.'"t.he:- investigation o 
prosecution, 

then the Attorney General shall, no later thai 
ninety days after receh-ing such additional informa 
tion, apply to the division of the court for tht 
appoinonent of 1 independent counsel. 

(d)(l) Any application under this chapter sha! 
contain sufficient information to assist the di\isior 
of the coun to select. a 1 ind~ndent counsel anc 
to define that independent counsel"s prosecutor.a: 
jurisdictio:l. 

(2) ~ o applica~on or any other documents, mate­
rials, or memorandums supplied to the dinsion of 
the court under this chapter shall be revealed to 
any indi,-idual outside the di,;sion of the court or 
the Department of Justice without leave of the 
division of the coun.. 

(e) Tile Attorney_ Gener.al may ask .? 1 indepen­
dent ·counsel to accept re"Ierral of a matter that 
relates to a matter within that independent coun­
sers prosecutorial jurisdiction. 

(f) T'ne Attorney General's determination under 
subsection (c) of this section to apply to the dhision 
of the court for the appoi:itrnent of a 1 independent 
counsel shall not be reviewable in any court.. 
(Added Pub.L. 95-521, Title V1, § 60l(a ), OcL 26, 1978. 92 
StaL 1868, and amended Pub.L 97-409, §§ 2(a)(l), 
4(b}-{e), Jan. 3, 1983, 96 Stat. 203S-204L) 

t So in original 
References in Text.. The Act, referred to in subsec. 

(aXl), probably means the Ethics in Government Act of 
1978 which enacted this chapter. For complete classifica­
tion of that Act to the Code, see Shon Title note under 
section 701 of Title 2, The Congress an<l Tables volume. 

§ 593. Duties of the division of the court 
(a) The division of the court to which this chapter 

refers is the division est.ablished under section 49 
of this title. 
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Cb) l°l'v- receipt of an application under section 
5921cJ o. :~1.S title. the division of the court shall 
appoi::t ar: appropriate independent counsel and 
shall de.:'"ine that independent counsel's prosecutori­
al juriscict1on. A 1 independent counsel's identity 
and prosecut.0r ial jurisdiction shall be made public 
upon requ~st of the Attorney General or .upon a 
determin:rnon of the division of the court that 
disclosure o:· t.he identity and prosecutorial jurisdic­
tion of such independent counsel would be in the 
best interests of justice. In any event the identity 
and prosecuwrial jurisdiction of such prosecutor 2 

shall be made oublic when an,· indictment is re­
:umed or any ci-immal information 1s : iled. 

(cl T.:.e di\·:sior, of the coun, upon request of the 
.!..:torn~y General which may be incorporated in an 
app!ication under th is chapter, may expand the 
: rosecu:o:-i::: _;urisdiction of an existing indepen­
.;en: coc:::s.::1. :.nd such e;.,.-pansion r:ia:• be in lieu of 
ie aopo:-:::-:-.e:-:: c: ar. addi:ional independent coun-
t •. 

(d) The di,·1sion of the court may not appoint as 
~ : independent counsel any person who holds or 
·t:cen: Jy held c,ny office of pro:i t or t :-ust under the 
·:-.1ted Sc.ates. 
ce1 I: a vacancY in office arises bv reason of the 

-esignation or death of a i independent counsel, the 
~:,ision o: the coun may appoint a 1 independent 
~o:.:nsel to complete the work of the independent 
:i~nsel whose rt:signation O?" death caused the va­
~ncY. r: <:. \·:;.c~nc,· in of: ice arises bv reason of 

_ .. e remo,·al o: a · 1nciependent counsel. -the di\-ision 
: the cou rt. may appoint an ac~ing independent 

::iunsel tO sen·e u:-:til a:n· iudiciai review i::: sue:: 
·-;;mov:i.l is co::-;:ic:ed. loon 1.he com::ile:1on of 
.:ch judicw.; re·:iew. the di\·isio:-: of tr.e cour: shall 
.::e approp:-:c,~e ;;.c:..1on. 
·: Cpon a S:iO\\ ::-:g of good cause by the A :to r· 
y Gene:-al ti".e d:\·is1on of the cou:-t may i;rant a 
;gle extension of : he preliminary inYes:igation 
:iducted oursi:ant to section 59~1 a1 of this title 
· a period not to exceed s ixty days. 
l!J T..;pon r eq::est by the subject of an investiga· 
~- conducu-d by an mdepende:it counsel pursuant 
~:iis chaoter , : he di,-ision of thP cou rt mav, in its 
cre:ion, ·award reimbursement for ali or ·pan of 

o: anorney·s fees incurred by such subject during 
c1 investigation if-

!l) no indictment is brought against such sub­
':<'.t: and 

12> the o.ttorney·s fees would not ha,·e been 
~.c'-'t"red but fo r -the requirements of this chap­
:er. 
J:ied Pul:..L. 95-521, Title VI, § 60JCa), OcL 26. 197b, 92 

_:. 1869. and amen<ied Pub.L. 97-409, §§ 2(a)(l ). 5, Jan. 
1983, 96 Stat. 2039, 2041.l 

· So in ong-inal 
- So in ongin31 Suo~uiut1on of .. counsel"" for ""prose-cuwr" wu 

made l>y Puo.L ~i-109. 

§ 594. Authority and dut;t:~ of a 1 independent 
counsel 

(a) Notwithstanding any other provision of law, 
a l independent counsel appointed under this chap­
ter shall have, ~-ith respect to al! matters in such 
independent counsel prosecutorial j urisdiction es­
tablished under this chapter . fu)) power and inde­
pendent authority to exercise all investigative and 
prosecutorial functions and powers of the Depart­
ment of Justice, the Attorney General. and any 
other officer or employee of the Depan:rnent of 
Justice, except t hat the Anorney General shall 
exercise direction or conc-ol as to those matters 
that specifically require the Attorney General's 
personal action under section 2516 of t itle 18. 
Such investigati\"e and prosecut0rial :unctions and 
powers shall include-

(1) conducting proceedings befor e grand juries 
and other investigations; 

(2) participating in court proceedings and en­
gaging- in a ny litigat ion, including civil and crimi­
nal matters, that such independent counsel 
deems necessary; 

(3) appealing any decision of a court in any 
case or proceeding in which such independent 
counsel panicipates in an o:f1cial C4!pac1ty; 

(4) re,·iev.-ing all documentary e\-icience a \·aila­
ble from a ny sou rce; 

(5) det.erminin~ whetner to contest the asser­
tion of any testimonic.l ;n·i\-ilege. 

(6) recei\"ing approp~te national secur.:y 
clearances and. if necessar::;. contes-:.1r.g ir: coun 
(including. where appr0priate. partic:patmI; in in 
camera proceedings, a ny claim of privilege or 
attempt to v.-ithhold e\"idence on grounds of na­
tional security; 

("i ) making applications lO any Federal court 
for a grant of immunity to any \1.-ltness, consist-_ 
ent with applicable sutu tory req1!1rem1mts. or 
for -warrants, subpenas. or other coi.; rt orders. 
and. for purposes of sections 6003, 6004 and 
6005 of tit le 18. exercising the authority \·est.ed 
in a u nited St.ates attorney or the Atoorney Gen­
eral: 

(8) inspecting, obtaining, or using tht original 
or a copy of any tax return. in accordance with 
the applicable statutes and regulations, and, for 
purposes of section 6103 of the Internal Revenue 
Code of 1954, and the regulations issued thereun­
der, exercising the powers vested in a l:nited 
States attorney or the :\ttornev General; 

(9) init iating ·and conducting pro3ecutions in 
any court of competent jurisdiction. framing 
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and signing indictments. filing informations. and 
handling all aspects of any case in the name of 
the United States; and 

(10) consulting v.;th the United States Attor­
ne\' for the district in which the violation was 
alieged to have occurred. 

(bl :\ : independent counsel appointed under this 
c:iapter shall recei\·e compensation at a per diem 
rate equal to the annual rate of basic pay for level 
J\' of the Executive Schedule under section 5315 of 
title 5. 

1c1 For the purposes of carrying out the duties o: 
the office of independent counsel. a : independent 
counsel shall have power to appoint, fix the com­
pensation, and assign the duties, of such employe_es 
as such independent counsel deems necessary (in­
cluding inv estigators, attorneys, anci part-time con­
sultants). The positions of all such employees are 
exempted from the competit ive sen ;ce. :So such 
employee may be compensated at a rate exceeding 
the maximum rate pro,·ided for GS-18 of the Gen­
eral Schedule under section 5332 of title 5. 

(dl A : independent counsel may request assist­
ance from the Department of Justice. and the De­
par..ment of Jus:ice shall pro\ide that assist.ance.:­
wh1c~ :-.:av include access to anv records. files . or 
other matenals relevant to matters within such . 
independent counsel's prosecutonal 1unsdiction.:' 
~nd the use of the resources a:id personnel neces­
sary to perform such independent counsel's duties. 

(e) A : independent counsel may ask the Anor­
nev General or the division of the court to refer 
matters related to the independent counsel's prose­
cutor.al jurisdiction. A 1 independent counsel's 
may accept r~ferral of a matter by t he Atto:n~Y 
General. if the matter relates to a matter w1thm 
such independent counsel's prosecutorial jurisdic­
tion as established bv the di,;sion of the court. If 
such a referral is acc.epted , the independent counsel 
shall notify the di ,;sion of the court. 

(f) A 1 independent counsel shall. except where 
not possible, comply with the written or other es­
tablished policies of the Department of Justice re­
specting enforcement of the criminal laws. 

(g) The independent counsel shall have full au­
thority to dismiss matters wi thin his prosecutorial 
jurisdiction -y,,; thout conducting an investigation or 
at any subsequent time prior to prosecution if to do 
so would be consistent with the written or other 
established policies of the Department of Justice 
v.; th respect to the enforcement of criminal laws. 
(Added Pub.L 95-521, TiUe YI, § 60l(a), Oct. 26, 1978, 92 
Stat. 1869, and amended Pub.L 97-409, §§ 2(aXl), 
6(aHcl, Jan. 3, 1983, 96 Stat. 2039, 2041.) 

1 So in origuw. 

Refe~nces in Tut. Sec:.ion 6103 of the Internal Rel 
nue Code of 19~ . referred to in subsec. la)(8), is class1fit 
to Titlt: 26. t:.S.C.A., § 6103. 

§ 595. Repo rtin g and congressional oversigl 
(a) A 1 independent counsel appointed under th 

chapter may make public from time to time, ar 
shall send to the Congress statements or reports c 
the acti\·ities of such indeoendent coi;nsel. Tht! 
statement.S and reports shall contain such inform 
tion as such independent counsel deems approp1 
ate. 

(bl(lJ In addition to any reports madt under su: 
section (2.) of this section, and before the termin; 
tion of a 1 independent counsel's office under se 
tion 596<b) of this title, such independent couns1 
shall submit to the di\'ision of the court a repo1 
under this subsection. 

(2) A report under this subsection shall set for.: 
fully and completely a description of the work c 
the indenendent counsel, including the dispositio 
of all cas es brought. and the reasons for not prost 
cutin~ a.•y mat-.e:- v.;thin the prosecutorial jurisdii 
tion of s uch incieoendent counsel which Wa5 nc 
prosecuted. · 

(3) The di\·ision o:'. the cou* m2v release to th 
Conp-ess. the public. or to any appropriat.e persc:>: 
such po:-tion~ o: a :-epor. rn~e unde::- this subse1 
tion as t.he ci1\·ision deems appropria:.c. Tne diY 
s ion of ~he court s::::..11 make such orciers as ar 
appropriate to protect the rights of any incli\;dru 
name<l in suc.h report and to prevent undue intei 
ference v.ith any pending prosecution. The Qiy 
sion of the court may make any portion of a repor 
under this sect.ion a\·ailable to anv inciividual name 
in sue!'! report. for the PU.i:POSes of recei-1.ing v.ithi 
a time limit set b.-- the cli\ision of the court an 
commen:s or factual information that such ind.hie 
ual ma\' submiL Such comments and factual infoi 
mation: i:i whole or in part, may in the discretion c 
such cii\·ision be included as an appendix to sue 
report. 

(c} A · independent counsel shall aO\'!se th 
House of Representatives of any sabstancal an 
credible information which such independent cour 
sel receives that may constitute grounds for a 
impeachment. Nothing in this chapter or sectio 
49 of this title shall prevent the Congress or eithE 
House thereof from obtaining information in th 
course of an impeachment proceeding. 

(d) The app ropriate committees of the Congre~ 
shall have oversig ht jurisdiction v.ith respect to tl: 
official conduct of any independent counsel appoin 
ed under this chapter , and such independent cow 
sel shall have the duty to cooperate with the exe 
cise of such oversig ht jurisdiction. 
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(el .-\. majority of majority party members or a 
majority of all nonmajority party members of the 
Committee on the Judiciary of either House of the 
Congress may request in writing that the Attorney 
General apply for the appointment of a 1 indepen· 

e-,: cot::is~l . · ot later than thirtY daYs after the 
-~ceip: o: s :..:cr. a request, or not l~ter than fifteen 
cays after the complet ion of a preliminary investi­
;:ation of the matter v.ith respect to which the 
-eouest is !T.c.de . whichever is later, the Attorney 
:e~er2! s :.al'. p:-o\·ide v.T1:-...en notification of an~· 
•. ::tion <.he .~ttorney General has taken in response 
:.o such request and, if no application has been 
:nade to the cii\ision of the coun. why such applica­
:io:i was no: made. Such wntten notification shall 
-.e ;:iro\icied to the committee on 'Yhich the persons 
:nabng the request serve. and shall not be revealed 
:.o any thirc: party, except that the committee may. 
either on its o·wn initiative or upon the request of 
t.'ie Attorney Genera l, make public such portion or 
pc:-jons of suc:-t noti:ication as will not in the 
;.c:r:!':'littee's :Jdfme!1t preJudice tne rit,;hts of any 
.:icii\·idual. 
Added ?ub.L 95-52~. Title YI. § 60l(a l, OcL 26, 1918. 92 

:::.a:. :~7:. <> ::c a:-:ie::ciec P:: u. L. 91-409 § 2!a'1l l. Jan. 3 
.ft!3. £>'7 S:.a: 21 13~ l 

: So L~ O!"l~:;~ : 

§ 596. Rernornl of a : independent counsel: 
term in ation of office 

(a)<l) A 1 independent counsel appornt.t:d under 
~his chant.er may be remo\'ed from office, other 
~han by ·impeachment and con\·iction, only by the 
:•e:-sonal action of the Attorney General and only 
:or good cause, physical disabiliry. mental incapad­
:y. or any other condition that su'ostantially impairs 
:l-.t: performance of such inciependent counsel's 
duties. 

(2) If a 1 independent counsel is removed from 
office, the Attorney General shall promptly submit 
to the di\.'lsion of the court and the Committees · on 
:he Judiciary of the Senate and the House of Rep­
resentati\·es a report specifying the facts found 
and the ultimate grounds for such remo\·al. The 
committees shall make available to the public such 
report, except that each committee may, if neces· 
sary to protect the rights of any individual named 
in the repon or to prevent undue interference Y.ith 
any pending prosecution, delete or postpone pub­
lishing any or all of the report. The cli\-ision of the 
court may release any or all of such repon in the 
same manner as a report released under section 
595(b)(3) of this title and under the same limitations 
as apply to the release of a report under that 
section. 

(3) A 1 independent counsel so remoYed may ob­
tain judicial review of the removal in a civil action 

commenced before the di\'ision of the coun and, if 
such removal was based on error o f law or fact, 
may obtain reins tatement or other appropriate re­
lief. The division of the court shall cause such an 
action to be m ·every way expediteci. 

(b)(l An o:fice of independent counsel shall ter· 
minate when (A) the independent co unsel notifies 
the Anorney General that the investigaoon of all 
mat ters _within the prosecutorial Jurisdiction of 
such independent counsel or accepted by such inde­
pendent counsel under section 594(e) of this title, 
and any resulting prosecutions, have been complet­
ed or so substantially completed that it would be 
appropriate for the Department of J ustice to com­
plete such investigations and prosecutions and (B) 
the inciepencient counsel files a report in ful l com­
pliance with section 595(b) of this title. 

(2) The division of the court, either on its own 
motion or upon suggestion of the Attorney Gener­
al, may terminate an office of indepe ndent counsel 
at any time, on the ground that the investigation of 
all matters within the prosecutorial jurisdiction of 
the independent counseLor accep~ci by such ir cie­
pendent counsel under sec:ion 594(e) of this cJtle, 
and any resulting prosecutions, have been comµilet­
ed or so substantially cmnpleted that it would be 
appropriate fo :- the Depa?"'tment of Justice to c.:-::;­
plete such investigations and prosecutions. At tne 
time of termination, the independent. counsel shall 
file the report required by section 595(b) of this 
t itle. 
(Added Pub.L. 9~521, Title \"!. § 60l!a), OcL 26. 197E 92 
StaL 1812, and amended.. Pub.L 91-409, §§ 2(a )(l), 6(d), 

·Jan. '3, 1983, 96 StaL 2039, 204.2.) · 
1 So in on ginal. 

§ 59i. Relationship with Department of Jus­
tice 

(a ) Whene\·er a matter is in the prosecutorial 
jurisdiction of a 1 independent counsel or has ~n 
accepted by a 1 independent counsel under section 
5941e) of this ti tle, the Department of Justice, the 
Attorney General, and all other officers and em­
ployees of the Department of Justice sha ll suspend 
all investigations and proceedings regarding such 
matter, except to the extent required by section 
594(d) of this title , and except insofar as such 
independent counsel agrees in writing that such 
investigation or proceedings may be continued by 
the Department of Justice. 

(b) ~othing in this chapter shall prevent the At­
torney General or the Solicitor General from mak­
ing a presentation as amicus curiae to any court as 
to issues of law raised by any case or p roceeding in 
which a 1 independent counsel participates in an 
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o'.:"ic1a l caµc.c:ty e>r any appeal of such a case or 
proceeding 
(Aad.,.d Pub L 9~5'.!:. Tnl"' \ l. § 60l(a ). Oct. 26. 1978. 92 
S:..:i:. 187::!. and ame:iat:d Puo.L. 91-409. § 21alll>!Al. Jan. 
3 ~9~3. 96 Stat. 2039.> 

1 So 1; or~;ina1 

§ 598. Termination of effec t of chapter 

1·. ~ c'lap.:r !''.':c.'.. ce"!'"" :c na\'E: f:':":"en fo·E: years 
:,fre r thf:' dat.e o'. tnf:' enactment of the Ethics in 
Govt r nment Act A::ier.cmenL" of 19 2. except tha: 
:r .• ~ er.:. ~ :er st-.c.ii con::nue in effect with respect to 

then pending matters before a : independent coun­
sel tnat in the Judgment of such special cou:isel 
reouire such continuation until that independent 
co~nse! determines such matters have been com­
pleted. 
!Added Pub.L 9~521, Title \"I. § 60l(al. OcL 26. 197e 92 
SwL lE":3. and amencied Pub.L. 91-409, §§ 2ta )(l)(;.. 
J ;:,.r .. :? ! 9S3. ~6 Stat 2039. 2042. 1 

: ::;~ :- o~p~.:;.. . 

References in TexL Tne date oi enactment o: t.'iie 
Ethics i:: Go\'e !":ime::t _.;ct Amencments of 19S2. refe:-rtd 
to ir: te:-:t .• s th<: date of enact:nem oi Put.L 9";"~09. 
w:-.1cr wa~ app:-o,·ec on Jan. 3. 1983 
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§ 960. Expedition against friendly nation 

\Vhoever, within the Ln'.teo States. knowinbly begins or sets on foot 
or pro\·ides or pr epares a means for or iurnishes the money for. or 
takes part in, any mili tary or naYa] expedition or enterprise to be 
carried o:i from t hence against the terr itory or dominion of any for­
eibn prince or state, or of any colony, distr ict, or people with whom 
t he Lnited States is at peace. shall be fined not more than S3,000 or 
i:nprisoned not mor e than three years. or both . 

Jrne 25. 1 9~8. c. 645, 62 Stat. 745 . 
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