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THE WH ITE HOUSE 

WASHINGTON 

August 4, 1987 

MEMORANDUM FOR ARTHUR B. CULVAHOUSE, JR. )
1

!; 
FROM: WILLIAM B. LYTTON III VJ~ ' . ~..._,, 
SUBJECT: ARMS EXPORT CONTROL ACT 

Attached is an outline of an argument as to why the Arms 
Export Control Act was not violated by the 1985 arms 
shipments. 



I. Introduction 

The fol l owing are what we consider the best arguments for 
the legality of U.S . consent to retransfer of u.s. - origin arms 
from Israel to Iran in 1985 . Attached are copies of a more 
extensive paper on the subject by Joy Yanagida (Tab A) as well as 
a Memorandum for the Attorney General prepared by the Department 
of Justice ' s Office of Legal Counsel (Tab B). 

II. The recognized exception to the transfer requirements of 
the AECA for t ransactions conducted as covert actions pursuant to 
the National Security Act also extends to retransfers . 

A. The Arms Export Control Act ("AECA" ), 22 U. S . C. Section 
2751, et . seg . , cont ains several specific requirements which must 
be met before the USG t ransfers defense articles or defense 
services to other countries. On its face, the AECA admits of no 
exception and ther e is little doubt t hat the 1986 direct 
transfers to Iran did not satisfy express requirements of the 
AECA (Yanagida at 2- 6) . 

B. Congress, however, has acknowledged that an exception 
to the AECA transfer requirements exist s for transactions 
conducted as covert actions pursuant to the National Security 
Act, 50 U. S . C. Section 401, et. seg. 

1 . The National Security Act provides certain specific 
functions to be performed by the NSC and CIA, but also states 
that the NSC shall " perform[ ) such other functions as the 
President may direct .... " (50 U. S . C. Section 402) and the CIA is 
authorized "to perform such other functions and duties related to 
intelligence affecting the national security as the National 
Security Council may from time to time direct .... " (50 u . s . c . 
Section 403(d)). 

2 . In 1981, the Departments of Justice and State and 
the CIA concluded that " it seems clear that Congress had not 
regarded the Foreign Assistance Act (FAA) and the AECA as an 
exclusive body of law which fully occupy the field with respect 
to U.S. arms transfers. " (Yanagida at 9) . 

3. In 1985, Congress enacted legislation recognizing 
the President ' s right to transfer arms as covert actions outside 
the aegis of the AECA . 

a . 50 App . U. S . C. Section 415(a) (1) provides: 

the transfer of a defense article or defense 
service exceeding $1,000,000 in value by an 
intelligence agency to a recipient outside that 
agency shall be considered a significant 
anticipated intelligence activity .. .. 



By deeming such arms transfers as significant 
anticipated intelligence activities, Congress imposed 
certification and reporting requirements for arms transfers 
conducted as covert action s pursuant to the National Security 
Act, but did not prohibit such transfers or make them subject to 
the AECA . 

b. The House Report to the above law made clear 
that Congress recognized, and at least condoned the practice, 
that the executive was making arms transfers as covert actions, 
outside the AECA. 

CC)overt transfers of military equipment or services 
bypass the established statutory framework for the 
consideration and approval of security assistance 
programs . Being secret , these transfers avoid public 
commentary , congressional review and debate. 
Therefore , they occur without many of the usual checks 
and balances built into Foreign Assistance Act and the 
Arms Export Control Act ... . 

In the past, notice of some transfers of significant 
military equipment had not been provided until after 
the fact. H. Rep. 99-106(I) at 10- 11, 99th Cong. 1st 
Sess . , May 15, 1985 (to accompany H. R. 2419). 

c. The AECA prov ides that the President may not 
the retransfer of the arms from an original transferee 
nation " unless the United States itself would transfer 
defense article under consideration to that country." 
Section 2753. The AECA also contains some additional 
requirements concerning retransfer . (Yanagida at 14- 15). 

consent t o 
to a third 
the 
22 u.s.c . 

D. Given the existence of a recognized exception to AECA 
requirements in the case of a covert arms transfer pursuant to 
the National Security Act, there is simply no logical reason why 
the USG cannot conduct or approve a covert arms retransfer 
outside the AECA . 

E. The Hughes- Ryan Amendment (22 U. S . C. Section 6422) 
prohibits the expenditure of funds by the CIA for operations 
abroad unless the President finds such an operation is "important 
to the national security. " 

1 . Although it is unclear that even an unwritten 
finding was made for the August/ September shipment, no CIA or 
other U.S . Government funds were expended in this retransfer and 
thus the need for a finding is doubtful. 

2. Although there may have been a signed retroactive 
finding, there was no prospective written finding for the 
November 1985 retransfer, in which the CIA played a role. 

The need for a finding for this shipment 
is not clear as CIA ' s General Counsel 



Stanley Sporkin recognized. 

Even though it has been the President's 
practice, there is no statutory requirement 
that a finding be written. 

The November shipment was ultimately 
returned to the Israelis. 

F. Section 501 of the National Security Act requires 
Congressional notification of "any significant anticipated 
intelligence activity" which is "carried on for or on behalf of 
any ... entity of the United States," but states that such 
notification need only be made "in a timely fashion" (50 U.S .C. 
Section 413(b)). Section 501 also expressly recognizes that the 
notification requirement applies only "to the extent consistent 
with all applicable authorities and duties, including those 
conferred by the Constitution upon the executive and legislative 
branches of Government .... " 

III. On December 17, 1986, OLC prepared a memorandum for the 
Attorney General concerning the legality of the arms transfers. 
OLC concluded that the 1985 transactions were in the nature of 
direct transactions from the U.S. to Iran, using Israel as a 
conduit (Tab B at 16-17). 

A. This opinion, however, was based on incomplete 
information. Evidence adduced in the months since December 1986 
suggests that in 1985 the President would not have approved 
direct transfers to Iran and casts doubt on OLC's presumption 
that the U.S. firmly agreed to replenish in advance of Israeli 
shipments. 

IV. That section of the AECA providing for criminal sanctions 
makes criminal the violation of two specific sections of the AECA 
(22 u.s.c. Section 2778). Neither section deals with retransfer 
requirements. The export of certain defense articles and defense 
services without a license is a criminal violation, but seems to 
refer only to exports from the U.S . 
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This ncmorand~rn describes the law applicable to the seven 
shipnents of U.S . - origin arms to Iran during the pe~iod Auqust 
1985 to October 1986. The United States made four circct ship­
ments in 1986, authorized ~r covert aclions pursu~nt to a writte11 
Pres id' ntia l f i1x1 ing . In 1~H'5 , I sra,..,l rctr~ms f e1Tt.t~ three 
shipn-.ents of u . s .-origin ar-r1s to Iru.n, ,·ithout \\Tilt.en U.S . 
EuLhorization . For the U. S . and Israeli shipmcr,ts, respectively , 
described l elow arc ( a ) the authoriz ing 10gisla'·ior1; (b) 
rcquirerr,ents of a "Pi:. cs idenl.ial finding 11 u11der the liughcs-Ryan 
Amendment in~ofar as the CIA may have been involved; and {c ) 
reporting rcquii:.cments . 

Both the U.S. and Israeli shipments corriprised TOi17 and HA\·1K 
rni~siler and co~ponents of the latter . All arc itevs on Category 
1 V of the Munitions List , which ir.cludes 11 gui ded, tactical and 
::-tril.tcgic missiles , lc:.unchcrs and systems." In gcn"'ral , export 
of def0nse articles and services on the Munitions Lis t 1/ may be 
author:i.zcu through or.e of four rot:tes, two of \;hich a r e-i:r..applic­
able here : 

( 1 ) as a private transaction licensed under thr Interna­
tional Traffic j_n Arms ncgul~tions , 22 C . F . R . Pt . 121 et 
seq. { 11 ITi\R 11

) , re<1ula ti ons irr.pleme:r..ting the the Arms Export 
co:"L--ol ]\ct P2 u . s .c . ·~§ 2751-2796c} ( 11 1\ECi\ 11

) ; 

(2) a= a g o vernmental transfer under the ~ilitDry ass is tance 
program oc the Foreig~ Assistance Act of 1961 ( 22 U.S . C . 
~ § 215 1-2 •} 2 9 a ) ( 11 FAA 11 

) ; 

(3) as a governmental transfer authorized as a fore i gn 
military sale (" F?-1S ") under the AECA; or 

( 4 ) es a covert action pursuant to the National Security 
Act , 50 U .S.C . §§ 401 et sea . If CIA funds are involved in 
the action , § 662 of the FA,-\ , 22 U . S.C . § 2422 ("the Hughes­
Ryan Ar:iencment") , also requires a Pres i dential finding that 
the action is i mportant to the national S"'curity of the 
United States. 

Euch route triggers reporting requirements. 

Neither the IT!\P. nor the L'-...1. govern the transact ions at 
J.ssu•.:.• . The~ direct U . S . sales \.;c:::-e exempt from l.hG 1 TAR because 

1 . Ry terms of 15 C.F . R . § 270 .1 0 , ~iunitions List items are not 
subj0ct to Export Aeroinistration Regulations {15 C.F . R. Pt. 
370 et ~) i mplementing the Export Administrat ion Act, 50 
Apr . §§ 24o1 ~t .§~ . , ( 11 El\A 11

) • 
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l1.~·. (;ovc!::r:rc:...!ntal t!:"ars2-~·cs .:~re sc c~:c;:~pt. 2/ 'l!:,'"' ,, .s rctr<tns·-
f crrc 1 by the I s::.-ac lis ci.} most cc~ tai nly wcr~~- r'..ot obt <:. incd through 
the ITAR, and thcrcfoxe are not subject to ITAR rcs~riction~, 
because TO\·is and HAh'JZs arc not available conL'1.crc ial 1 v (See tes t.i.­
rr.ony of Sar.1 Cur:t."'.lings to the Towe;:- Cormission) . 'J'hc nilitary 
ilssistance progra~ authorized un~e= the FA; is alno inapplicable, 
sinc0 the U.S . did not use the program to transfer the TOWs ~nd 
HP~~s to Ira~, 2nd has not used the progra~ to transfer arms to 
Isr2.vl. 

The direct U . S . shiµments do not raise substantial legal 
issues. They were authorized as covert actions, thus obviating 
issues of compliance \·;ith t..he AECA. As required by the I:ughes­
Ryan Amendment , the President found that the operation was 
"important to the national security." There m~e substuntial 
grounds for deferring congression?l notification, though 
questions on the duration of the deferral may well be revisited 
by Congress. 

The Israeli retr2nsfers pose more co~ple~ legal questions. 
Since Israel obtained the arms from the United States pursuant to 
the AECA , they already were subject to AECA restrictions on 
retransfer. Israel was obligsd to obtain U.S . authorization to 
retransfcr; as ,,·ell, it sought a U.S . commitment to replenish 
Isr2cli stocks . 'I'he rctrunsfcr \''c3 not handled as a routine l'IECA 
retransfer. The ASCA retransfer limitations, more exacting tha~ 
those on direct shipmentn , were not satisfied . As a l egal 
n•ttcr, i t is likely - - buL rJ_ car.elusive -- that. uie President 
rnny author ize retransfers as covert actions just as he may with 
direct shipr:'.ents . 

As a factual Matter , presuming information in the Tower 
Reoort is correct, it is not clcur that the Presidcrt authorized 
the shipments before the fact, especially since his concurrence 
was verbal . Indeed , it is not even clear that he intended to 
authorize them as covert actions , though one may fairly deduce 
that he did so. 

2 . § 38 (b) (2) of the AECA , 22 U . S .C . § 2778, p::ovidc~s: 

Except ~s otherwise specifically provid 0 d in [the ITAR] 
rogulations issued under subsr?ction (a) (1), no defense 
articles or defense services designated by the President 
under s t.bsection ( 1.) ( 1) 1c.ay b<? exported O".'." imported with out 
a license for such export or inport , issued i~ accordance 
~ith this ~ct and regulations issued under tl1is Act , except 
th2t no license shall b e required for exports or imports 
m~de bv o~ for an aqcncv of the United States Government (A) 
fer official use by a department or agency o~ the United 
States Government , er (P) for carrying out any foreign 
assistance or sales program authorized by law and subject to 
the control of the President by other means. 

(emphasis a<lded throughout , unless otherwise specified .) 
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'rhc Eugh~s-R'./an lrn10.r:dr:1e!:.t rt.""qui:::o111cr·.t for u finding is 
Viqo::ered by the expenditure of funds "bi or on behalf of the 
CIA. 11 A fair case can b·"' m3.de that th..:; requirc1'"·cr;t did not apply 
~o the first two Israeli retransfers, since they did not involve 
t ~1c CIA; and that it 'vas satisfied for the th ire and fin al 
rctrans .'.:er , {the only one that invol veG the CIT\) b,~cause the 
retransfe~ was auttorized by the President . 

It rn~y well be t..hat noti~ication to th0 Cc)ngress is not 
required by statute; that authorization to ret1·ansfer docs not 
Ecr se constitute "int..clligence activity" or 11 special activity . " 
If notification nonetheless is deemed applicable or desirable, 
the arguments for er against postponement parallel those applic­
able t..o direct shipments. 

1986 Direct Transfers by the United States 

The 1986 arms transfers were authorized as a covert action 
undertaken pursuant to the National Securit.y Act of 1947. Upon a 
f inding by the President on January 17, 1986 that arms shipments 
to Iran were 11 irr.portant to national sccuri ty , 11 four shipments 
took place : 

Feb. 20, 1986 
May 24, 1986 
Aug . 3, 1986 
Oct. 29, 1986 

1000 Trnvs 
1 pallet of HA~·ii< spar8s 
3 palle"'::.s of Hl·.~·Ii:< spa~cs 
5 0 0 T0\,7s 

Autl:orization of the covert action rendered inapplicable the 
compl0x 0f restrictions under eitl.er the AECA (~or foreign 
military sales ("FMS") conductPd by the U. S . Government) or the 
FF..!\ {which E>f'tablishes nearly identical provisions governing the 
military assistance program) . Such restrictions probably could 
not have been satisfied in the case of transfers to Iran. 

1. Authorizinq Legislation. 

The Nutional Security Act. 

It is now accepted doctrine the Executive Branch may 
transfer items on the Munitions List as cove=t actions not 
subject to th..; l\ECA or the F.;\_:; , Such transfer may be effected 
through: first , a DOD transfer of the weapons to the CIA under 
the Economy Act of 1932, }./ which permits a federal agency to 
procure equir~0nt from another; and second , a CIA transfer to the 
f or~ign country under its general autho=ity conferred by the 
!Jationz~l Security /l.c t cf 19 '~ 7 . 

3. § 601 of P.L. 98-216 ; § 1( 2) of 98 Stat . 3 , Feb. 14 , 1984; 
31 U. S . C. § 1535, then 31 U. S.C . § 686 . 
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t':ci-t:i:G:- t::.2 Ecc::·:;.Grrt::~ Act r:cJ::- t .. hc: l':r-.. ~~icn~.e-:1 St.Cllrily l'-ct.. 
ttutho~::.:~c covc!'t a1r..s t:cunsfe,~s e:"'J?r-essly. Sectio;1 601 (a) of the 
Ecor.orny Act simrly provides : 

The head of an agency or reajor org?nizational unit 
\·i th~ n a!1 ag-2ncy may place .?.::! order wi U: a. rJaj or organi zu.­
tional unit within the same agency or u.nothcr agency for 
soods or s~rvices if --

(1) a~ounts are available ; 
( 2 ) the head o= th~ o~derjng agency or unit decides 

the craer is in the best interest of the United 
States Government ; 

( 3 ) the agency or unit to fill ~he order is able to 
provide or get by contract the ordered goods or 
services; ar.a. 

( 4 ) the head of the agency decides ordered goods or 
services cannot be provided by contract as 
conveniently or cheaply by a commercial 
enterprise . 

The CIA ' s general a u thority to conduct covert operations 
rcqnir 0 s that agency , ~ndcr NSC directi on , to perform servi ces of 
con.1Lon concern for the bcnef it of e xisting intelligence agencies 
~nd to 

pcrforn surh other functions and duties related to intelli­
gence effecting the national security as the National 
Sc cur i ty Cou:1cil rr.2.} froi':i time to time c!ircc t . j_/ 

Conq~e~~io~al Acauicsence in Co~crt Arms Transfers . As 
recently as 1981, the~e had been co!1ccr.n over whether covert arms 
transfers could take place outside AECA 2uspiccs . 5/ By 1985, 
Congress recognized that a~ms transfers constitutc-" s i gn i f i cant 
intelligence activitics . 11 It i mposed certification and reporting 
requircm~nts , b ut neither prohibited such transfers nor rendered 

4 . § 1 02 (d ) of the National Secur i ty Act of 1947 , 50 U. S.C . 
§ 403 (d ) . 

5. Letter, William French Smith to William J. Casey , October 5, 
1931 , 2r.c1 accomr~.;yi::() r.Prr.C'r"'rdum of the Legal Adviser . Sec 
zi.lso t-~cmorc.ndum for Office of the L~gal Counsel to Attorney­
Gcner&l , undated but ~ost-Novcr.ber 1986. 
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U:•~Jl. sur< 'Ci: to ti:,-. ;\l.;L\ or i:'l1A r~sl:ricU.ons. G/ SC App. u.s.c. 
§ ·115 (<l) (1) provides: 

the transfer of a defense article or defe~se snrvic~ exceed­
ing Sl,000,000 in value by an intelligence agency to a 
recipient outside that agency s!1all he consider~d a signifi­
cant ant icipated intelligence activity for the purpose of 
[sec tion 501 of the National Sccuritv Act of 1947.] 7/ 

~ -
The HOl'Se Report to P . L . 99-5 69 irak-..s clear t~1at Con~p·crs 

recognized that arms were being transferred uidcr th~ guise of 
cove r t act ivity: 

[C]overt transfers of rnil it o. rv equipme n t or services bypass 
the established statutory framework for the consideration 
and anFroval of security ass istance programs. Being secret, 
th•se tr a nsfers avoid public conunentary , conqres s ional 
review and CQbate . Therefore, they occur wi thout manL_?f 
the usual checks and balances built into the Foreign Assist­
ance Act and the Arms Export Con trol Act. 

Section 502(b) will not require prior notification of 
all covert military transfers , only those which involve 
exp0nsive , t echnological l y i mportant items of mil i.tary 
equipment . . Thus, the Co~mittee is cre2ting a rule that 
a transfer of a~ item of a value i n excess of $1 , 000,000 is 
_po!" sc 11 si gnificci.nt "; ond leaving trunsfers of an item of a 
V<llue of less t~3n $1 , 000 , 000 to be determined as tho 
IntcJligencc Ove=~ight Act and its l egislative history 
dict.J.tc . . ?./ 

The pro~riety of transferring arms as covert actions, 
outsiac the aegis of the AECA , is we ll-cstablishec . 

6. Section 403 ( a) of the FY 1 986 Intelligence Author i zation Act 
( P • L . 9 9 - 16 9 , 9 9 St at . 1 0 0 2 , 10 0 6 , Dec . 4 , 1 9 8 5 ) ( 11 I AA" ) , 
incorporated permanently into the National Security Act of 
1947 by section 602 of the FY 1987 IAA (P.L. 99-569, Oct . 
27, 1 986 ). 

7. Section 501 i s discussed infra. 

Scp~r3tc ~~mcranrla discuss 50 App. U.S.C . § 415(a) (3), which 
provides : 

An intelligence agenc y may not t ransfer any defense 
nrticlcs o = dc~ensc s~rvices outside thu accncv in 

~ ~ -
coniunctio:·, with an" int-elliqence or i ntelliqcnce-rclated 
Llc:tivitv for which funds were denied bv the Conqress . 

8. E . Ref. 99-10 6 (1) at 1 0- 11 , 99th Cong . 1st sess. , May 1 5 , 
1985 (to accompa~y H.R. 2 4 19) . 



.... '".:' -

7.. Hucr'.-'.•:.-:s-:-:·.·a:: R2Guire::1~·1':.s. Sectic':\ 6G~ c: U:c ?.'\'!'., 22 
u. S. C~2 Li 2 2~t1\~.., Husl~s-·Hya:-i- -A°2-2n(:.r.:cnt, prov id(.• s ii~ p>.rt: 

No funds appropriated unacr t his autho=it~ of this or 2ny 
other Act nay be expended b~ or on behalf of the Central 
Intelligence Agencv for operations in__fo~_i.:__an countri_es, 
other than activities intended solely ior obtaining 
necessary intelligence, unl.css and until the P~esidcnt finds 
th~!__e?c~1 such opera t i_on is ii:lportu.n t __ _!.o fhc n<:~ional ---- --
s c cur i ty of the United States . . 2_/ 

'l'hc President made the rcquisit0. finding on cl"t1:1Gciry 17, 1986. 10/ 
The sufficiency of that finding has not yet been challen~cd. 

3. Notification to Conqress . Section 501 of the National 
Security Act of 1947 , 50 U.S.C. § 413 , requires timely 
notification to Congress of ''significant anticipated in~elligencc 
activi~ i es . 1 1 There i s no dispute that notificntion ~as required; 
as noted supra , covert transfers of defense articles in excess of 
$1 ,0 00 , 000 are now~ se 11 significar~.t anticipated intelligc-mce 
activities '' and automatically trigger the require~cnt . There may 
be some quest ion, however , over the duration for ~l1 ich 
notification vas deferred. 

The statute does not require prior notification , but rather 
takes due regard of the need for secrecy in conducting covert 
oocra~ions. Section 50l(a) provides i n part : 

To the extent ccnsistent ~ith nll applic2ble 
autho:::-ities and duties , incluchnq those confen.·ed by the 
C:O'!:!=;i:itution upon t he executive and legisle.tiv0 branCFi'CS of 
th2 Gove:::-rur.ent , and to tr.e extent consistent ,,-i th due regard 
-fur-tlie protection fro"'l unauthorized disclosure of 
classif ied information and information relating to 

9 . Section 3 . 1 of E . O. 1233 3 (3 C . F . R . comp . 1983 at 201-220 , 
D~c . 4 , 19 81) , provides that the Hughes-Ryan Amendment 
" shall apply to all ' ~;t-cci0 l c?.ctivities ' as C.cf ined in this 
Order . " Section 3. '1 ( T') def i!!es " special ac t jxi ties 11 as 
2rtivities 

conducted in support o~ national foroign policy 
cbj cc ti ves abro"'d \\'11 ic:. arc pl an!1c'1 ar:d c~:ecutcd so 
th:tt the r ole of the li~ited S tates Government is not 
eppnrent or acknowledged publicly, and functions in 
GU?:_')o:::- t of such acti ..,. i tics , bn": w!;ich are not intended 
to in fluence Cnitd Sta":es political processes , public 
opinion , policie~ , or ~edia ana do not include 
<liplomati c activities o:::- the collectio~ and production 
of i ntelligence or reJated support functions . 

10 . Reorinted in the Tm1er Rept. . at B-58-60 . 
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inl:ellic;cnc·:: scurccs a:-:d r'nt"1oc1s, t'.:·~ l'ircct:o:::- C'L Cc:1tral 
Ir.tclliger.cc u.nc1 the head:--, c: v.11 (<cpu::.:t:ncnts, u.~.er;cies, ar.d 
other entities o~ the United States in~olved in i11t~lligcnc0 
activities shall --

( 1) keep the [ 11 int.elligence co~i..'1li ttccs 11
] i~1l]..~nd 

currentlv informed of all intelligence _activities which 
are the responsibility of, are cng<!gcc~_ inJ~~-or_~rc 
carried out f:or o:- on b0half o_f., any (l-~~r.t.~~r:_1=L 
~encv, or en tit~·~~ the Uni tt)d St.cit C?s ~_incl_udir:g_~y 
significant anticic·dted intcllir;cncc activi tu . 

Subordination of th1..~ notificatior:. require,:wnt. to the 
constitutional 11 cuthorities and duties" of the ('Xccutivc 
rccog1,izes that covert actions arc an executive responsibility; 
that premature disclosure could be life-threatening~ and that 
legislation ~hich did not acco~odate the need for secrecy would 
be dcC:>rn0d to traduce Presidential prerogatives. 1:._!_/ 

Section 413(b) expressly contemplate~ that notice must 
sometime be deferred: 

The President shall fully inform the intelligence 
cowmittccs i:-i. a timely fashion of intelligence operations in 
foreign countries, OTI1er t.han activities intended solely for 
obtaining necessary jntclligencc, for which prior notice was 
not qivnn under subsection (a) of ihis section and shall 
pr0vidL a statemen~ of the reasons for not giving prior 
rotice . 

11. Sec colloquoy between Senators Javits and I!uddleston , 12G 
Cong . Rec . § 17693 (1980), cited in 11 Nenorundun for the 
Attorney General , Re: The President ' s Compliance with the 
' Timely Notification' Requirement of Section 50l(b) of the 
National Security Act , 11 prepared by the Office of Legal 
Counsel, Dec. 17 , 1986. 

But cf. the House Report to new § 403 of the National 
Security J:..ct , suora 2t note 8 , which reve:-11.s that the House 
eYpccted that C"Orgress \·:ould be noti::if'c1 before covert arms 
sales occurred: 

In the p~st, notice of some transfers o~ significant 
military equipment had not been provided until after 
the f<lct . Accordingly , the Co~~ittce has ~doptcd 
Section 502 (b) [ultiITa.tely § 403 (a) of the IJ'l.A] to 
require prier notification of all military equipment 
transfers whose val~e exceeds $1 , 000 , 000 per unit . 
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L1ustic~ .. L' C"J ~1:::trncr.t t~co:o:: ~~t:·:'. . '"!.,:t2 C1fJC :r.c r: ... v::..·E.1:~:t: .. c,f 
Dccc1Tbcrl7;--f~)°'8l> revic~;cc1 th,, co:)r;t3.tui.:.ic:r.ill p:::crog.::iL.iv.~:c; of tlic 
Prcsidcrt in the conduct of for~ign covert op~cat!o~! . , c~ wcJ.l as 
the legisl.:.tjvc history o:: the statute. It c0t1clu<l2d: 

Beci'lusc the recent co!"ltacts v;i th elements of the Iranian 
government could reasonably have been thought to require the 
utmrst secrecy , t..he Presid~n+: \·: as justified :in \Iithholding 
section 501 (b) rotif:i.cation dur ing the ongoing e:!:fort t o 
cnl tivate those individuals c-rd seek their aid ir pron-.oling 
the interests of the United States. 

We do not forec lose the possibility that Congress will seek 
to revisit these issues . 

4. AECA Restrictions . If the transfers had not been 
authorized as c overt actions , they may not have satisfied AECA 
reguirc• rbnts. Even if the requirements were inapplicable to the 
direct transfers , whether or not they may b e satisfied has l cgnl 
con~cqu2nces for the I srael i retransfers . Ttey are set out 
belm·.r . 

Initi ally , § 4 of the A~CA , 22 U.S . C. § 2754, establishes 
substantive condit ions r elated to end u se: that the R:rms be used 
for internal security , self-defense , participation in collective 
security arr2ngs ments , or to assist in public works. 12/ The 
only possible candidate among these justificc>.tions isthat the 
ar ~n2 were to have been used fo:r Iranian self defcns3 -- a 
difficult case to sustain , albeit a subjective one. 

12. That section provides: 

Defense articles and defense services shall b e sold or 
leased by the United States Government u~dc:r this Act to 
friendly c ountries solelv for i nternal s ecuri tv , for legiti­
m~te self-defense , t o permit the r ecipient country to 
£Cl.rticip2tc in regional or collective arranqements or 
measures consistent with the Charter of the United Nations, 
or other~ise to permit the recipient country to par ticipate 
in collective measures requested b y the United N~tions for 
the purpoi5c of maintaining or restoring international peace 
and s ecur i Ly , or for Uic purpose of enabling foreign mil i­
Lary forces in l ess developed friendly countrie3 to con­
struct publ ic works and to engage in other acLiviti es 
helpful to the economic and socj.al development of such 
friendly countries . 
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Ar~ditio:~:.l Sl.ll)s~ar:'·i•;, co1.tl.~tio11~> 2. rt' esi:.-ll>lis: _, D~ l,·'C.i\ 
§ 3(c~) , 27. C . S.C. § 2753(u.), ·whic'.1 p:-ovidr~s thc..t "l.';o d2ft~nee 
article or d~ferse s~:vicc shall be sold or leased by thJ United 
Sti1t0s Govcrrn~1ent under this Act to any cou.'1try 11 U'1lcs~ four 
conditions arc met . Tbe first two would have been satisfied in 
the cas0 of Iran J the last two are wore proble~~tic . 

'l'l·:c firs:. condition is tha 1
.: 

11 the President find" that the 
transfer "Hil l strengthen the s0.curity of tllc United States and 
pron.Jtc \·;orlc1 pE•ac..::. 11 Such a finding wa.~ !:\(de on ,Janlrnry 2 , 
1913. (Presidential Dctcrmi~ation 73-10, 3 C.F . R . 1105 (1971-1975 
Comp.)) The Stat0. Dep.:i.rtment , Fhich has been delegcl'..:.ed this 
authorj.ty , dee~ the finding to remain effective to dntc. 
( Co~grcssional rresentation Document for FY 1987, Vol . I at 119 
(198t.i)). 

Second, the recipient must agree not to transfer the arms or 
pPrP"lit third party use for unauthorized purposes "unless the 
consent of the President has first been obtained ." The State 
Department deems the non-transfer agreements Iran made before 
1980 to remain in force. 

The third requirement is problematic . The recipient country 
must agree t hat it "will pro\-idc substantially the Ec:.m~ degree of 
security protection afforded to such article or service by the 
United States Govcrnmer:t . 11 (AECJ\ § 3 (a) (3)). 

The fou~th requi.re~e~t under§ 3(a) (4) subsur:ics the host of 
other rcquirc%entJ unJcr the AECA. No sale shall tnkc place 
unless 11 tre cour:try or intt~:-ru. tio:-ial organization is otherwise 
0ligibl0 to purch~sc or lease defe11se articles or dnfense 
~.crvices . " 

A~CA Anti-terrorism Restrictions . AECA § 3(a) (4) in turn 
requires consideration of two anti-terrorism prohibitions , both 
of ~hich may be waived for national security reasons . The 
principal such prohibition , relating to states that "grant 
s-inctuary fron prosecution ," prob~bly was not trigerred . 13/ A 
second prohibition relating to states th.:1.t "repeatedly provide 
support'' for tcrrorisn is epplicablc to AECA transfers to Iran , 
but s incc it was cnac tcd Augu~t 2 7 , 19 8 6, it uould <lppl:· only to 

13. § 3(f) of the AECA, 22 U.S.C. § 2753(f) provides in part: 

(1) ~nless the President finds that the national security 
ri::guirc:~ otherwise, he shv:11 terminate all sales under this 
l\ct to any government which aids or abets, ~ranting 
~anctuary frcm prosecution to , 2ny i~dividual or group which 
has con@itted an act of international terrorism . 

To date , no determination has been made that Iran falls under 
this catGgory . 



- 10 -

the last transfer. 14/ On Jan~n ·y 23, 1934 the Secretary 0£ 
s ta tc dctcrmir-ed for purposes of ~ 6 of tr.e EA.A, thz: t Iran i ~; a 
country -v·hich has repeatedly provided su;:-Jr,or'c for u.cts ci:: 
inlernational terrorism (49 Fed . Reg. 2836). There is some 
question as to ..... hether these requirements, unliJ~e other ABCA 
rcquireffients , roay be deemed to govern covert action transfers: 
its language is categorical; it was promulgated as part of a 
separate anti-terrorism bill ; and it was passed subsequently to 
ancndments to§ 403 of the Natioral Security l\cl, 50 U.S.C. § 
415, through which Congress is deemed to ha~c recognized the 
propriety of co~crt action transfers outside the aegis of the 
.i\FCA or FAA. On the other hand , tr ese factors support the 
contrary position: the provision expressly amends the AECA; it is 
neither an independent statute nor an amendment to the Nation~l 
f'cct.rity Act . 

14. Sccticn 40 to the AECA now provides in part: 

(a) Except as provided in subsection (b), jtens on 
the United StQtcs Munitions List mav not be exported to 
anv country which the Secretary of State has 
dcternined, for the purposes of [section G of the 
Export Administration Act of 1979], has rPpeatedly 
provided support for acts of international terrorism~ 

(b) The President may waive the prohibition 
contained in subsection ( a) in the case of a particular 
export if the President determines that the export is 
important to the national interests of the United 
States and submits to the Congress a report justifying 
that determination and describing the proposed export. 
Any such waiver shall expire at the end of 90 days 
aft0r it is granted unless the Congress enacts a law 
extending the waiver . 

Section 509(a) of the Omnibus Diplo~~tic S~curity and 
Anti-Terro~ism Act of 1986 (Pub . L. 99-399 , 100 Stat . 874); 
22 u . s .c . § 2790 . 
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rc?orting rc~~ircncnts . Both anti- tarro~ism prc~is~on~ noted 
above rcqu:i.re congressional notification in t.hc: eve11L of <:1 

P~csidcntial finding or waiver: 

-- If tr."2 President find::- the t the national s2curity re­
quires a sale to a country that aids or abets terror i sm by 
providing sanctuary to terrorists, AECA § 3(~) rc~uircs a 
report to the Speaknr o~ the House and Co~: ittce on Foreig·. 
Relations. 12./ 

-- If the Fresident waives the ban on exports to countries 
that have repeatedly provided support for acts of intcrna.­
tional terrorism , AECA § 40 requires a report to the Con­
gress . 

Neither section specifies a deadline . 

AECA § 28 (b) i mposes additional reporting requirements , 
requiring the President to report quarterly sa l es of major 
defense cguiprr.ent for $7 , 000, 000 or More . The transactions \:ould 
hnve triggered th i s threshold , provided : (a) the sales would not 
have been aggrcgated 7 and (b) for want of a better proxy , costs 
would have 2pproximatcc1 DOD 11 standc?.rd costs" rat.her than the 
prices ch~rge<l Iran . ~/ 

15. By comparison, the co~respo~ding for Presidential waiver 
unc~r section 620n 0£ the Fl~A requires publ i c"-tion of the 
w~ivcr in the Federal Register a~d notificntion to the llousc 
Comrr.i.ttce 0!1 Foreign Affairs a::id the Sc·nate Coi:".mittee on 
Foreign Relations "at l east fifteen dc:iys before thn waiver 
ta~:es cf feet. " 

16 . DOD established its price to the CIA on the b~sis of 
" standard costs " prescribed in chapter 2 of Army Regulation 
37-60 (Pricing for Materiel and Services , July 1986) : 

Feb . 20 , 1986 
( Iran pd 

May 24 , 1986 

10 00 'TOI-is 
$12 m) 

1 pallet o~ HAWK Fpercs 

$3.9 m 

.i'\us . 3 , 1986 3 p~llet.s of H.;;Ki< spares 
total est . 4 . 3 ra 

( I !'." an pd $ 8 n ) 
Oct . 29 , 1986 500 TOWs 1 . 7 m 

(Iran od $7m ) 
(~otal paid by Iran - $27 m) $9 . 9 m 

According to the G~O , DOD ' s standard cost should have been 
$2 . 1 million more , bringing the total "standard cost " for 
all U.S. transactions to $11 . 3 million . 
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In s-u;r, , :...:: -2 U. S. tru::sfe::-s ,,,·.::· r<; p ·co!.">-!t ly ! - !: ~·:.i.~l'J c i.:c!l' ..... 
covert 2ctions , pursu2nt to n written finding by th~ Pr~Eidcnt . 
Defcrrc::l cf coi:g.::-cssion~l n0Lific-.ticr1 is jnstif":i . .:i.",)l<::: , but 
questions on the duration of deferral are likely. 

1985 Isr~cli Retransfers 

In 1985 , the Government of Israel made three shipments of 
U. S .-ori9in arms to Iran: 

lrng. 3 0 , 19 8 5 1 0 0 'I'Or:~ s 
Sept. 1'1 , 1985 4 08 'l'Oh's 
l'~ OV . 2 5 I 1 98 5 18 HA\·~K s 

p'lrt of an abortive 120 HA\·7K shipin12nt 

The Prceident has stated that he cannot recall whether he 
author iz0d the first two retransfers before they took place . !.]_/ 
At brst , such ~uLhorization was verba l and appparent ly no 
contemporaneous written reco rd was made . Authorization for the 
Novcmbc~ shipment was conferrcf, but not ncrnorialized in writing. 

The Israeli retransfers pose issues Ir.ere complo;· than those 
r a ised by the direct transfer. Since Israe l initially obtained 
the arms through an FMS transacticn under the AECA, the arms were 
subject to nECA retransf:cr r es trictions . Thes e r es trictions are 
1norc exacting than those applicable to direct shipnents. Had 
they been appli~able, they would not h ave been satisfied . 
Inde ed , Nori~ appears tc have be2~ so advised. The cover memo to 
the January 17 , 1987 fi~ding st3ted: 

We have researched the lcg~l problem~ of Israel selling U.S . 
manufactured arms t o IrLln . Because of the r equirement in 
U. S. law for recipients of arms sales to notify the U.S. 
Gov8rnment of transfers to third countries , I do not 
recommend that you agree with the spec ifics o= the Israe li 
plan. 

The cover mer.'lo to the draft January 6, 1986 find ing, 
inadvertentl y signed by thG President, acknowledged the d efects 
of an AECA retr3nsfcr and proposed to authorize the retransfer as 
a covert action not s ubj ect to the AECA: 

1 7 • 

Since the Israeli sales arc technic~l ly a violation of our 
Anrs Export Control Act embrqo for Iran, a Pr0sidenLial 
Covert Action Finding is required in order for us to allow 
th0 I sraeli trans fers to proceed , for our suLscquent 
replenishQcnt sales to Isra~l, or for other assistance which 
m.:ly be decried appropriate ( e .g. intelligence). 18/ 

Tm,•er Rerort at III - 7 . 

18. Tower Report at B-59 . 



I:.-:. J~l1e sar:~e t.~r::c, tl1nr-s <~~ so::--12 i1Urlil:2 .. · t'-' J \.~ns -~: e cJ.u..:...n1 
th~t the A~CA ~~s rcnder~d rrrot because the o~~r~tion was a 
covert actic~ . Specific~lly, it i s not clear tha~: 

( i) the Prer,idcnt o~ his <lesignce so authori:...:ed the first 
t..wo transfers b~forc they occurrEd; 

( ii) the c~ccutive may exempt rctr~nsfers from AECA 
restrict.ions by charactcrizi1:g them as cove:::-t actionf;; <H1d 

(iii) that the NSC staff is authorized to ur~er~ake covert 
activity normally undertaken by t.he CIA , which is authorized 
by statute and subject to oversight . 

1 . ~uthorizing Legislation. 

A . AECA Restrictions . The AECA incorporates the 
strictures on direci: transfers into the restrictions on 
rctransfers. Tl1e somewhat circuitous provisions of AECA § 
3(u.) ( 2 ), 22 U.S.C. § 2753(c. ) ( 2 ) , require FMS recipient..s to commit 
not to retransf er tL(' arms " unless the consent of the President 
has first been obtained , 11 a responsibility delegated to the 
Secretary o~ State bv E.O . 11958 19/ In turn, the consent of tho 
Presidert or his de£:lgnee rray l'otb e granted "unless the United 
St.~ttC's it.self Hcmld transfe:- the defense article under 
con~ideration to that country ." As dlscusscd abo\'c , it is not. 
cJ.eaL th1t the United States could h ave nadc the transfer under 
t:h8 l\EC1\. Et~"t since the Ur:ited St2t.ns coul<l -- and did -- mu.~~c 
tl1c tran3fe~ under the N~tion~l Security Act , one could argue 
that§ 3(a) ~as satisfied. 

19. 42 FR 4311 , 3 CFR 1977 Cc~p at 7 9 , Jan. 18, 1977 . 



AECA Retran2fcr Restrictions . 'l'h " l\LC . .; cnsc::; c~dditioaal 
rcstrictiol's on rctrc:i.nsfcr of f'M~.; an:'£" , so1r.0 0f \'l~ ich if 
npplicablc , \:ould nrt have b 0n satisfied . T~cdC are set out 
principally in§ 3 of the AECA , 22 U . S.C. § 2753: 

Consent bv the President or his Dcsiqnce . As notad 
above , the Pres ident or his des i0nr:0-; the -S ecretary of 
St 1. te , nius t ag .:ee to a ret:r a:ls r er bcl_o!'."c it -~akcs ~cc. 
§ 3(a)( 2). 

Demilitarization . The Presidsnt may not consent to the 
trunsfer of "significant defense arU_c l c>s " unless the it12ms 
are "dcr:·,ilitarizcd" or the i:ccipienl- cor~1its to the United 
Stc:i.tcs not to rctransfer absent cons0nt by the President . 
The statute expresf.;ly requires tl:at the cor:r•d tment be in 
·r.,:~ i ting . § 3 ( a ) . Hi\~l!~s and TOh7s h<lve been designated 
" signif icant defense articles " as defined by 22 CFR 
121.J.(b). 

- - Repor t of RetraPsfer Agreement . The President is re­
quired to "promptly submit a report" to t .he Speaker of the 
House and Senate Committee on Foreian Relations on 11 the 
imple:nentation" of each retransfer agrccmcr. t . 

- - Original l\_cguisi tio·' Cost . If the "or iqinn.l acquisition 
cost " of the transfer exceed::: $14 million, t he President may 
not consent to the transfer unless h0 suhrits a 
ccrt i ficat:i.0:1 to Congress . P..ECl'~ § 3(d)(1), 22 U.S . C . § 
2~53 ( <l) ( l ) prohibits the President from not granting his 
cori sent i -F 

11 a transfer of any major defens e cc;uipr1ent [is] 
valued ( in tcrrrs of i t~ original acquisition co~t) at 
Slt1,000 ,0 00 or more ," ur.lcss h~ has certified to the Con­
gress the identity of the transferor , the articles in 
~uestion , the recipient , and the date and purpose of the 
proposed retransfer . These Presidential responsibilit i es 
h ave been delegated to the Secretary of State pursuant to 
E . O . 119 58 , supra at 13 . It is debatabl e whether the 
t hreshold amounts are satisfied . 20/ 

20. w.._, do not know the "original acquisiti on cost" of the 
shipn0.I'ts , but the "standu.rc cost " estaLlished under Army 
regulations i s set out as a possible pro~y : 

Aug/Sept 1985 508 Trn·is 
ant the Army billed the CIA 
as "stanc1.:ird cost" to resupply Israel 

(~$6 m pd by Iran to Israel) 

November 1985 18 HANKs drl ' d 
( $5 m pd by Iran) 

$1. 8 m 

scheduled delivery and Iranian p ayment : 
1 2 0 HMvK s $ 2 ·1 • 7 2 m 
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l \ t. mini11ur.' , technical re~i.1irer:.e::1ts o:. the .l\ECI\ ordinarily 
applicable to rctrn~sfer were net satisfied . 

~c do rot sugg~st that Israel f2~leJ to comply with any 
applicable r etr?nsfer restr i ctions, since it may ~ell have had 
substantic.l rca£"on to believe that, tLrough then Natic.nal 
Security Adv i ser Robert McFarlanc , the President had con~cnted to 
th0 retransfcr. 21/ T~uF , \'~ have not considerea applicability 
of sRnctions of AECJ\ § 3 (c ), 22 U. S . C. 2753(c) , which b<lr certci.in 
crc~itF , guar2ntecs , sales 2nd deliverier to countries that have 
brcach0d the aforenentioncd retransfer conditions . 

B . ThP National Security Act . 

( i ) Rctransfers as Covert Actions . The better 
vi~w rnay be that the authorization for the rctransfers was a 
cc.;vcrt action exempt from the AECA and the FA.i\ . 'rhis is not 
conclusive , however . Since the res t rict i ons on FSM rcstransfcr 
had already attRched , could the Executive vitiate the~ by 
authorizing retransfer as a covert action? or did the restr i c­
tions " run with " t he arms? 

o~ the one hand , Congress s~crns to view rotransfers as 
qualitatively different from initial transfers : additional , more 
stringent reportin0 and certification requirements are imposed on 
rotransfor . The Congress has acquiesced i n the practice of 
bypassing A~CA resuiremonts in the case of initial tranfers, but 
it is difficult to say that it has ec~e so in the case of 
rctransfe:.:-s. 

0n the othe r hct!"'J , one could dee!":'\ a retrans fer to be a 
subset of transfers. If the President could 2uthorize a transfer 
outsj0e A~CA auspices , then a retransfer and corrm i tment to 
replenish \1ould be subsumed u nder the recognitio, of overall 
authority . Authorization to retransfer is after all , within 
Presidential responsibili t ies to conduct foreign affairs and act 
ns Commander-i n-Chief. A r o l e for Congress h as developed, too , 
legislating substantive restr i ct i ons that jn some cases require 
Corgressional authorization for specific transactions . Its 
authority is grounded in it;, r8sponsibilitics over foreign 
commerce, app1·opr iR tions and to i mplencn t laws necessary and 
proper to implement its powers . These responsibilities are often 
rnorG attenuated in the context of retransfers instead of direct 
ship~cnts . A direct s~ipwcnt i~troduccs iterr.s ii:to the stream of 
foreign commerce and requires significant expenditures of funds . 
A rctransfer may not . 

Justice Department Nemoranf~~ . OLC ' s view is 
ware not retransfcrs at all , but ~irect shipments . 

21 . See Tower Rept. at III - 7 and B-14-21 . 

that these 
The United 
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c>cco;nplis:;. t.J . S. cbjcc!:ives . As c. legal matt.er, this J.·~avcG open 
the C\' stion of v.-hc'.:.hcr a rct:--·;:-.~:si:cr coulc1 b d ~med ~ covert 
acti~n . As a factu~l metter , it ignores th0 dif£crenco in 
political implications o~ transfers 2n<l rcstransfcrs. For 
e x ample , on August 2 , 1985 , p:::-ior to any of the rct!'.'ansfL.rs , 
Robert McFarlanc says lie told David Kimcho thal the United States 
probably would not sell arms directly to lra!1, b 1<t \•;as open to 
the pc,sibility of Israeli rct2·c-r:sfcrs . 2?./ The pu::-poc-c of t.hC' 
Prc~jfo~t ' s finding on January 17 , 1986 was to stop relying on an 
I sraeli condu i t an<l ship arms directly -- another indication that 
transfers and retransfcrs have qua l itatively dirferent 
ramifications . 

In short , it is not a foregone c onc l u s i on tbat retr'ansfer o f 
FMS i terns , Li.kc direct sh i pments , mr.y b e deemed exempt from the 
FA.:'. or A:SCJ\ t hrough design at i on as 0 c overt action. 

( i i) NSC Staff I nvo l vement . The second question in 
ch~racterizing t he aut hor i zation to rctr ansfer as a covert 
operation i s t hat t he NSC staff u ncertook the action , thus 
nomina lly avo i d i ng Congressional restr i cti ons , oversight and 
reporting requireinents . The CIA , which was invo l ved only 
incidentally , i ~ authorized to ''perform such other funct.ions and 
duties related to intell i gence affecting tl1e natio~al security as 
thc National Sccuri ty Cou~1cil mc.y from time to time direct ." 
§ 102 (d) rf the Nationill Securit y Act of 1947 , as amended , 50 
u . s . c . § 403(c) . Its c>.ctio:l.s e>re subject to tLe explic i t report­
ing resuirements § 662 of the FI.A and § 501 of the Nat i onal 
!3ecurity Act of 1947 , as amended , as well as the cont i nuing 
oversight or th0 intalligc~cc co~nitt8cs. 

Such acti vities arc not expl icit l y within t~e prescr i bed 
nmhi~ of the NSC staff . In~ocd , ne i ther the NSC n or its s taff , 
i t is saic in other contexts , is an i ntel ligence agency . 

E . O . 1 23 33 does not i dentify either t o be a member of the 
I ntel ligence Communi t y . The aff i rmative duties of the NSC 
proper, the Council , are quite general . The NQtional Secur i ty 
Act describes thr> duties of the co·,.rncil as : " In addition to 
pcrformin<J r-uch other duties as tho Prcside:1t May direct . " 
50 U. S . C . § 401 (b) . E . O. 12333 , which is said to elaborate NSC 
staff duties , makes only passing reference to the po~sibility 
that agencies other than tha CIA may co~duct i11telligence act i v i ­
ties . It does not expressly identi fy the NSC staff c.s one of the 
agencies . Section l . B(e ) of E . O . 12333 provides that the CIA 
sh.::i.11 : 

Conduct specia l activities approved by the President . No 
agency except the CIA . . may c onduct any spec i al activity 
unles~ the President dcterrincs thot aLother agency i s more 
l ikely to achieve a part i cular objective . 

22 . Tower Rept. at III - 6 . 
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12333 are af£ir11,2tive gr2nts of authority to the NSC stuff to 
conduct covel:" C. operCJ. tions. So::~·-:! m.:'..v ulso questic:1 \:he thcr the 
Presid~1: .. , rursu~nt to his executive pow~r-a~a plcnar~ authority 
over foreign affairs , may direct his personal staff to undertake 
nctivity th~t otherwise would be subject to statutory constraints 
and Congressional oversight . The case for implementation by the 
CIA is an easier one to mnkc. 

Justice Department t·lc1no:?:"ar.cum. Ci ting the 19 81 exanple , tho 
Justice Dcpartr.'.cnt concluded that "under the executive branch ' s 
prior interpretation of the Arns Export Co!1trol Act, this l"ct is 
in::ipplicabl(~ to the arrrs transfers to Iran ." (Memorandum for the 
Attorney General fro~ Charles J. Cooper , undated) . The OLC 
memorandum stated : 

\'ie understand that the arms transfer to Iran had an 
intelligence objective among i ts ob j ectives . Accordingly , 
under prior prcccdc~t , section 102 (d ) of the Nat ional 
Security Act furnishes author i ty for the P resident ' s action , 
and the restr i ctions of the Arms Export Control Act do not 
apply . 

2. Eu0hos-Ryan Require~ents . 

As set out ~ra at 10, the Hughes-Ryan Amendment prohibits 
funds frc:i1 being expended "by or on behalf of the CIA for o pera­
ti0r ._, in forL~ig:1 cou!1'.::.~·ics" unless and until the President finds 
lhat such opcrution is "important to the national security of the 
Uni tee. States . " It is not cl..:!ar whether such a finding was made 
for the August/Scptcobor 1985 retransfer , since it was in any 
event um·:ritter. . 23/ It may well be that the Hughes - Ryan Amend­
ment does not require such finding : 

~o CIA funds were spent in authori zing t h e retransfcr . 
At best , the CIA had a latent role in that transaction , 
providing transport for the U. S . replenishment of Israeli 
stock on May 23 , 1986 -- some nine months after the sh i pment 
after a finding authorized such activity . 

~3. In the State Dcpartm0nt view , such findin0s need not be 
written; Nc~orandun, Office o~ the Legal Adviser to the 
While House Counsel, Dec . 11 , 1986 at 7 . The Legal Adviser 
co :-1r. l ud cc1 : 

In the current case, Snction 662 would be satisfied if 
the President had adeqPately conveyed his judgment t hat 
Lhc operation in question would be important t o U. S. 
n2tional security , or words expressing the s ame 
substance . 
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-- ,;\utho.:.:-i::<:~tion for th:; re-t-.ransfcr \·7..'lS not. <-:1 "c::'Crution in 
a fore igr: country , " as w~ <:i.~e told thu t tPY.T.~ i ~ t .. .-}crs tood 
by intelligence c~pcrts . ArguaLly , it tloss not rise to the 
level of "special activities;" defi1ed in E.O. 12333 as: 

activities conducted in support oc n 1 tio~al foreign 
policy objectives abroad which aro pl~nned and executed 
so that the role of the United States Government js noL 
apparent or acknowledged publicly, and functions in 
support of such activities, but which c:.n' r.ot int.enc"-~ 
to influence United States political processes , public 
opinion , policies or media and do not include diplo­
matic activities or the collection and production of 
intelligence or related support furctions. 

A finding may well have been required for the November 1985 
rctransfer of HA~vKs . The CIA provided transport to Iran when 
Israeli arrangements for flight clearance fell through. Then CIA 
General Counsel Sporkin prepared a draft finding, never signed, 
after the retrar.sfer took place . 24/ However , it is not disputed 
that the President authorized thcretransfer , an action that 
arguably constitutes a verbal finding . 

In ~hort, one may credibly maintain that no finding was 
required fo= the August/September 1985 shipment; a~~ that a 
fincling was rr.ade for the November 1985 shipment in \·'hich the CIA 
p2..rticipatec1 . 

3. Notification to Conqres~. As set out suora, § 501 of the 
Natior:2.l Security /~ct requires ;1otificatio:1 of-~---

all intelligence activities which arc the responsiblity of, 
are engaged in by , or are carried out for or on behalf of 
any department , agency , or entity of the United States, 
including any significant anticipated intelligence activity. 

It may well be th~t the retransfers do not trigger the abovo 
require.nents, i:: the retransfers are charactcri~ed as Israeli 
enterprises not "carried out fer or on behaL': of " the United 
S La tcs. ( Put.·;cver, this r:.nc1ercuts the OLC theory tl:.u t the 
retransf0rs could I.ave been authorized as cov0rt actions because 
they wnre in fact direct transfers carried out by the Israelis 
for the U~ited States.) Moreover , Congress expressly required 
notificu.tiol" of covert arms sales in excess of $1 1:1illion to be 
reported, supra at 9-10, but it was silent on the question of 
authorizatio~ to rctransfer. 

Insofar as notificatio~ was deemed necessary, issues related 
to the propriety of deferral are similar to those related to 
direct trnasfers ( suora at 12-13) . 

2~ . Tower Reot . at B- 57-58 . 
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ME..~O&\NDUM FOR THE ATTORNEY GE..~ERAL 

Re: Leoal Authority for Recent Covert Arms Transfers to Iran 

'l'h is memorandwn responds to your r equest for a summary of 
the legal authorities affecting the recently disclosed arms 
transfers to Iran. Because the exact details of the transfers 
have apparently not completely transpired , this memorandwn will 
provide a general framPwork for analysis, with references only to 
the basic facts that have already emerged . Although this 
memorandtu~ does not deal with questions arising from the handling 
of the nonies tha~ Iran paid for the arms in question , the 
operation in ~hich weapons were sold to Iran appears i n other 
respects to have been lawful. 

I. Gene~al Authori:v :o~ Arms Transfers to Tran 

As you kGO#, there are G~me~o~s statutes that regulate the 
export of weapo~s. The principal statutes directly af:ecting 
tran~fers by the gover~ment are the Fc2eign Assistance Act of 
l961. and the Arms Export Control Act . Although both statutes 
esta~lish substantially comprehensive regulato~y schemes i~ the 
areas of milita~y assistance and military sales , they do not 
purport to constitute the sole and exclusive authority under 
which the executive branch may transfer weapons to foreign 
nations . Thus, the limitations that the Foreign Assistance Act 
and Arms Export Control Act impose on arms transf e~s apply only 
to transfers undertaken pursuant to those stat~tes . I f the sales 
to Iran were accomplished u~der other authorities , as we believe 

1 c d. f. d Q ! "-le I 

sec . 
') 

as a:ne:1ded, in relevant pa ~ t at 22 U. S.C . 2311 et 

- Codified, as amended, in relevan: part at 22 U.S.C. 2751 et 
seq . 
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Consistent wi~h tje Presiden:'s constitutio~al 
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congress has recognized th~t t~e ~xec~t1ve has c~~s1derable 
discretion to use government resou~ces for a var1e~y of 
activities not soecif ically authorized by sta tute. Most 
conspicuously for prgsent purposes, .section.101 of the Nat~onal 
security Act of 1947 assigns certain functions to the Nat7onal 
Security Council, but expressly acknowledges that that entity may 
"perform[] such other functions as the 6 Pres~dent may ~irect.". 
Similarly, section 102 of the same Act assigns certain functions 
to the Central Intelligence Agency, while authorizing that Agency 
"to perform such other functions and duties related to 
intelligence affecting the national security as the National 
Security Council may from time to time direct." We believe that 
th~se two provisions may be relied on to support a wide range of 
foreign covert activities not otherwise forbidden by law. 

The authorities exercised by the NSC and the CIA include the 
discretion to transfer arms to foreign recipients in the course 
of intelligence or intelligence-related activities. Congress 
recently confirmed the existence of such authority in section 403 
of the Intelligence Authorization Act for Fiscal Year 1986, Pub. 
L. No. 99-169, 99 Stat. 1002, 1006 (1985). That provision 
provides in relevant part: 

3 

Sec. 403. {a)(l) During fiscal year 1986, 
the tr2nsfer of a defense article or defense 
service exceeding $1,000,000 in value by an 
intelligence agency to a recipient outside 
that asency shall be cons:cered a significant 

It should be noted that the Department of State and the 
Depart~ent of Justice have both taken the position, long before 
the operation at issue in this memorandum, that arms may be 
transferred to foreign countries outside the context of the Arms 
Export Control Act . See Memorand~~ of Law on Legal Authority fo~ 
the.Transfer.of Arms Inciden ta l to Intelligence Collection, by 
David R. Robinson, Legal Adviser , Department of State· Letter 
from William French~mith to William J . Casey (Oct. s: 1981) . 
4 

For a detailed d~s:~s~ion of t~e President's constitutional 
powe~s and respo~s1 it1es~ as tney relate to the Iran operation, 
see our rnernor2r.dum on section 50l(b) of the National Security 
Act. 

5 
Codified as amer.ded at 50 U. S.C. 402. 

6 
Codified as amended at 50 U.S.C. 403. 
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(2) Paragraph (l) coes no~ a?p ly i:--
(A) the transfer :s be1~g m~de t~ a_ 

deoart~ent, agency, o:- ot~e:- e~t~~! c: tl1; 
united States (so long as the re w11l not.~e a 
subsecuent retrans:er o: the defense articles 
or defense services outside the United States 
Government in conjunc~ion with an 
intelligence or intelligence-related 
activity) ; or 

(B) the transfer--
( i) is being made pursuant to 

authorities contained in part II of the 
Foreign Assistance Act of 1961, the Arns 
Export Control Act, title 10 of the United 
States Code (including a law enacted pursuant 
to section 7307(b)(l) of that title), or the 
Federal Property and Administrative Services 
Act of 1949, and 

(ii) is not being made in conjunction 
with an intelligence or intelligence-related 
activity. 

(3) An intelligence agency may not transfer 
any defense article or defense services 
outside the agency in conjunction with any 
intelligence or intelligence-related activity 
for which f~nds were denied by the Congress. 

(b) As used in this section--
( l) the term "intelligence agency" means 

any department, agency or other enti ty of the 
United States invclved in intelligence or 
intelligence-related activities; 

• • r 

{ ' 
I .' 

This provis ion, which was made a permanent part of the National 
Security Act (new section 503) by the Intelligence Authorization 
Act for Fiscal Year 1987, was primarily intended to limit the 
executive's disc:-etion to transfer arms in the course of 
intelligence- related activities . Its present significance, 
however , lies in its unambiguous recognition that the executive 
possesses such discretion a~a~t f:- om the Foreign Assistance Act 
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~~a"s~e~~Pd to :-an ~er2 sold t~ ~hat ccun:ry a: a les~lly 
j~s~ifi~d~pric2, 8 the language cf sectior.s 101 a~d 102 o~ the 
~ation~l S2curity Act is broad er.ough to ~nco~pas~ t~e k7nd ~f 
discretion whose existe~ce is man::es:6y impl1e~ li section ~03 
oi the Intelligence Authorization Act.J It f?l:ovs th~t the NSC 
and/or the CIA had authority to arrange for tne sale o: arms to 
Iran as part of an intelligence or int7ll~gence-related 
operation, sujject to such oth7r res~r1c~~ons as Congres~ may 
have imoosed by law. The remainder of tn1s memorandum discusses 
the aopiicabilitv of such restrictions. 

7 Because subsection (a)(2) states that subsection (a)(l) does 
not apply to transfers made pursuant to authorities contained i~ 
the Foreign Assistance Act or the Arms Export Control Act, the 
clear implication is that the restriction in subsection (a)(l) 
applies to transfers made pursuant to some other authority. 

The same implication can be dra~n from other congressional 
actions that have imposed restrictions on covert arms transfers 
without suggesting that such transfers were subject to existing 
restrictions under the Foreign Assistance Act or the Arms Export 
Control Act. For example, a provision was enacted in 1974 
precluding funding for military assistance to Laos outside the 
confines of the Foreign Assistance Act and the Arms Export 
Control Act. See Pub . L. No . 93-559, sec. 12 , 88 Stat. 1798 
(1974) (repealed by Pub . L. No. 97-113 , title VII, sec. 
734(a) (1), 95 Stat. 1560 (1981)) . 

8 Our poi~t here is that the charters of the CIA and NSC appear 
to recognize that those entities may use their facilities to 
arrange an arms sale to I ran. 'i-i'hether these or other 
governmental agencies would be authorized to spend the sums of 
~oney necessary to procure and give arms to Iran is a distinct 
q~estio~, which need not be addressed at this time. 

3ecause we have not seen the clnssif ied Schedule of 
Autr.orizations re:erred to in section 102 of the Intelligence 
Authorization Act for Fiscal Year 1986 or the si~ilar schedule 
referred to in the FY 1985 authorization legislation, we do not 
know whether anything in those schedules would affect the issues 
addressed in this memorandum. 

Th~s memorandum doe~ not add~ess the legal questions that may 
arise from arms having been sold to Iran at prices hiaher than 
the prices at which they were made available to the CIA or NSC . 

9 Whether the ultimate source of this discretion is the 
President's inherent constitutional autho~itv in foreign affairs, 
or the cited statutes, or some other statute: is a question that 
need r.ot be resolved. The crucial point is that section 403 of 
t~e I~telligence Authorization Act clearly recognizes the 
existence of the authority, w~atever its source. 
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Ii. Section 501 o: t;-.e ~;atio:tcl Se·:t.::·itv Act 

under section 403 o~ the I~telli~ence ~~~to:iza~ion Act to~ 
Fiscal Year 1986 ( ·#hich has r.o·,· been made pe::-1.1a:len .... as new 
section 503 of 5he National Security Act ) , an ar:ns transfe~ by 
either the Nsc1 or the CIA exceeding $1 million in value is 
subject to the congressional ~yersight provisions of Section 501 
of the National Security Act. We have prepa~ed a separate . 
memorandum i n which we concluded that the requirements of section 
501 were satisfied as to the recent arms shipments to Iran. We 
will not repeat that discussion here . 

III. The Hughes-Ryan Amendmen t 

The so-called Hughes-Ryan Amendment, section 662 of the 
Foreign Assistance Act , (codified as amended at 22 U. S . C. 2422), 
orovides in its oresent form: 

lO The NSC clearly falls within the definition of an intelligence 
agency given in section 403(b)(l) of the Intelligence 
Authorization Act : "any department , agency or other entity of 
the United States involved in intelligence or intelligence­
related activities . " 

11 . 11. . b ' h Covert inte _igence operations are su Ject to t e 
congressional r eporting requirements of section 501 of the 
National Security Act, whether they are conducted by th~ CIA, the 
NSC , or some other agency. Section 50l(a), 50 U.S.C. 413(a) , 
imposes repo~ting requirements not only on the Director of 
Central Intelligence, but also on "the heads of all denartments, 
acencies, and other entities of the United States involved in 
intelligence activities" (emphasis added) . Furthermore, the 
reporting requ:rements apply to "all intelligence activities 
~hich are the responsibility of , are in eng~ged in by, or are 
carried out for or on behalf of, anv denartment, acency, or 
entitv of the United States . " ("emphasis added) . This 
language is broad enough to encompass the NSC. Finally , even ir 
activ i ties carried out by the NSC could somehow escape the broad 
language of section 50l(a) , section 50l(b) contains unqualified 
language r equiring the President to "fully inform the 
(congressional] intelligence com.~ittees in a timely fashion of 
intelligence operations in foreign countries, other than 
activities intended solely for obtaining necessary intelligence, 
for Yhich prior notice was not given under subsection (a) of this 
section .. .. " . Thus, unlike the Hughes'- Ryan Amendment 
(discussed in ?art III of this memorand~~) , section 501 of the 
~ationLll Securi:y Act applies to all intelligence operations in 
:o:ei~n co~ntries, ~hether conducted by the CIA, the NSC, or some 
otner governmental entity. 

- 5-
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Agency for operatio~s i~ foreign coe~tri~s, 
other than activities intended solely for 
obtaining necessary intelligence, unles~ a~d 
until the President finds that each sucn 
operation i s import ant to the national 
security o f the United States. Each such 
operation shall be considered a significant 
anticipated intelligence activity for the 
purpose of section 413 of title 50 (i.e. 
section 501 of the Nat i onal Security Act]. 

The original version of this provision , Pub. L. No. 93-559, sec. 
32, 88 Stat. 1804 (1974) , contained i denti cal language 
pertaining to the President's national security finding and also 
required him to "report(), in a timely fashion, a description 
and scope of such operation to the appropr iate committees of the 
Congress .... " I n 1980 , the reporting requir ement was 
rep~aced with ~he curr~~t reference to section 501 of the 
National Sec~r1ty Act. 

The current version of Hughes-Ryan, which recognizes t~e 
President ' s authority to conduct covert operations ahroad, 
applies by its terms only t o act i vities involv ing the CIA and 
requires only that the Pr esident make the·requisite finding 
before f~nds are expended on the operation. Thus, any transfer 
of arms to Iran in which the CIA was not involved (for example, 
an operation conducted by NSC sta:f members without the aid of 
the CIA) is exempt from Hughes-Ryan. Thus, based on what we k~ov 
a~ this time, it appears that no presidential finding was 
required u~der Eughes-Ryan with respect to the September 1985 
ar~s transfer to Iran . 

Further, the President ' s vritten finding of January 17 , 1986 
sufficed to satis:y Hughes - Ryan as to CIA-assi sted transfers that 
occurred after that date . Because the Iran project appears t o 
have been a single , ongo ing operation and because the January 17, 

l 2 Th t '" t l . . . d . . . e s a~u ory onguage requ1r1ng a pres1 ent1al f 1nd1ng was 
not amended, and the legislative history indicates that no change 
in this requirement was i ntended . See S . Rep. No . 730, 96th 
Con9 . , 2d Sess. 5 (1980), renrinted in 1980 U. S . Code Cong. & 
:\d..rn1n. News 4192, 4196. 

2.J Cf . 120 Coilg. Rec . 33,489 (1974) (co lloquy between Senators 
~um?hrey and Hughes). 
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~hi~ments in ~he co~~se o! t~ a~ o~goi~s op~ra:ion, ~e do ~ct 
~elleve.thac separate presidential findings we~e required for 

· o= the shinments that took o!ace after tha: date. eacn _ • . 

Thus, thn main issue under Hughes-Ryan concerns the Nove~b~~ 
1985 ar~s shioment. Robert McFarlane, formerly Assistant to the 
?resident for-National Security A~fairs, has publicly testified 
th3t shipments prior to January 17, 1986 were carried1 ~ut . 
Dursuant to an oral authorization from the President. And it 
~ppears t~at CIA resources were used to facilitate the November 
shioment. ~ The question, then, is whether the President's oral 
authorization of arms transfers to Iran could have implied or 
constituted a Hughes-Ryan "finding" that would allow the CIA to 
participate or aid in the transfer. 

On its face, Hughes-Ryan requires only that the President 
find each CIA foreign operation "important to the national 
security of the United States" before such operation is 
undertaken. The Hughes-Ryan Amendment contains no requirement 
that this finding be reduced lo writing or indeed that it be 
articulated in so many words . 0 We believe that the main purpose 
of the presidential finding requirement is to ensure that the 

14 Because there is some reason to believe that Mr. McFarlane's 
re~ollection was not wholly accurate, this Off ice is preparing a 
separate analysis of the legal issues that would arise from the 
absence of an oral autho rization by the President for the 
September and/or November shipments. 

l S Th h . . . . " . b " ' ere may ave oeen pre-existing written omni us Hugnes-Ryan 
findings that would cover whatever tasks the CIA performed in 
connection with the November shioment. Further research into the 
exact nature of t~e CIA's participation and into the existence o: 
such findings will be needed in order to reso lve this issue. 

Although the facts are not clear at this time, it appears 
possible that the only significant CIA involvement in the 
November shipment was through the .use of-one its proprietaries. 
If the proprietary was paid for its services with non-CIA funds, 
then CIA appropriations may not have been used at all. If that 
is true, Hughes-Ryan would not be applicable to the November 
shipment. Alternatively, the CIA's involvement in the November 
shipment may have been so peripheral that it should be treated in 
terms of a de minirnis exception to Hughes-Ryan; such an analysis 
would require further research . 

16 There are other statutQry provisions requiring that findings 
or det~rminations by executive branch officials be committed to 
·.,,:-iting. See~, 20 U. S . C. 2836(c) (3) . 
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docision ....n~ch can be infe:-!"'ed f:-om an oral .:·..:tr:o:- ization, 
s;tisfie~ this.'purpose, and.an.oral au7horizat±:n therefore 
satisfies the Hughes-Rya;i f ind~:ig recr~1:rement. 

so far as we know, the only legal provision suggesting.t~a ~ 
the President's finding under Hug~es-Ryan might ~ave to.be in 
writt§n form is found in section 654 of the Foreign Assistance 
A.ct: 

( a) Report to Congress 

In any case in which the President is . 
required to make a report to the Congress , or 
to any committee or officer of either House 
of Congress , concerning any finding or 
determination under any provision of this 
chapter . . . that finding or determination 
shall be reduced t o writing and signed by the 
President . 

17 The President could , presumably , delegate this function to any 
executive branch official who had been conf i rmed by the Senate. 
3 U.S.C. 301. Such a delegat i on would have to be published in 
the Federal Register, which would give Congress the opportunity 
to object or enact new legislation if it were felt that s uch 
delegation was inadvisable . 

18 The legislative histo:-y o: the Hughes-Ryan fu~endment, which 
focuses mostly on the reporting requirement and congres ional 
oversight generally, contai:ts little discussion of the 
presidential finding requi r ement itself. On the floor of the 
Senate, Senator Humphrey mentioned in passing that national 
security "would be the only r eason we would want to have covert 
operations . " The b i ll' s sponsor, Senator Hughes , 
interrupted to remark , "I hope that is the only reason." 120 
Cong. Rec. 33 , 489 (1974). We interpret t hi s exchange to confir~ 
our conclusion that the requi si te f i nding cou ld be inferred from 
the President ' s having pe r sonall y authorized a parti c ular 
operation . We know of nothing in t he legislative hi s tory of 
Hughes-Ryan suggesting that Congress meant to disallow oral or 
implied "findings" by the President . Indeed, Senator Hughes 
stated on the floor of the Senate that even the congressional 
report itself, whic~ was regarded as the more important 
requirement of the Amendment , could be delivered orally by a 
preside:-itial aide. 120 Cong. Rec . 33,490 (1974) ( colloquy 
between Sen. Hughes and Se:i . Stenn i s) . 
19 Codified at 22 U.S . C. 241 4. 
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Nb action shall be tn~en pu~suant to any 
such finding o~ d~~er~inatior. [prior.to ~he 
date on which that f i~di~g or dete~rn:nation) 
has been reduced to writing and sig~ed by the 
President. 

(c) Publication in Federal Register 

Each such finding or determination shall 
be published in the Federal Register as soon 
as practicable after it has be~n reduced to 
writing and signed by the President. In any 
case in which the President concluces that 
such publication would be har~ful to the 
national security of the United States, only 
a statement that a determination or finding 
has been made by the President, including the 
name and section of the Act under which it 
was made, shall be published. 

(d) Information accessible to Congress prior 
to transmission of report 

No committee or officer of either House of 
Congress shall be denied any requested 
information relating to any finding or 
determination which the President is required 
to report to the Congress, or to any 
committee or officer of either House of 
Congress, under any provision of this 
chapter, the Foreign Military Sales Act (22 
U.S.C. 2751 et seq.), or the Foreign 
Assis tanc e and rtelated ?rograms Appropriation 
Act for each fiscal year, even though such 
report has not yet been transmitted to the 
appropriate committee or officer of either 
r.ouse of Congres s . 

Because Hughes-Ryan and this provision are both in chapter 32 of 
title 22, the President would be required to reduce the required 
finding to ~riting before eac~ covert operation if he were 
required to make a report concerning that f indina to Congress or 
to any congressional co~~ ittee or officer . Hughes-Ryan, 
ho~ever, has never required the President to make any such 
report concerning his findings: (1) in its present version, 
Hughes-Ryan r equi res compliance with section 501 of the National 
Security Act , •hich demands certain reports about "intelligence 
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~~~c~ed, Eughe~-Ryan required the Pr~sident t~ r~port a . . 
d criotion anc scooe~ of the ooerat1on to certain congress1on2_ 
e~ ·~:ees·2J (3) ~s o~irinallv introd~ced by Senator Hughes, 

C Q.1..i'11 l I.. '- I '::l • • • • ._ r • p ' '.; r ,_ 
the Hughes-Ryan Arr.end;nent ·..;ou2.d have r_:eq':1:r2~ t0a- ... n"" • ::-es1ce .. _ 
provide Congress with both a report o: h:s f:~d1~g.and2~ 
description of the nature and scope o: each operatio~; the _ 
first of these requirements would hav7 made the requirements or 
section 654 applicable, but this requirement was ~roooed from 
the final version of the bill; thus, Congress deliberately 
rejected the language that might have brough~ section 654 into 
play and substituted language that made section 654 

20 50 u.s.c. 413(a)(l) (requiring that executive branch officials 
keeo certain congressional committees "fully and currently 
informed of all intelligence activities" within their 
jurisdiction) . 
21 . 50 U.S.C. 413(b) (requiring that the President "fully inform 
the [congressional] intelligence committees in a timely fashion 
of intelligence operations in foreign countries . . for which 
prior notice was not given under subsection (a) of this 
section. . "). 

22 Section 50l(a)(2) , 50 U. S.C. 413(a)(2), might require certain 
executive branch officials to provide information about 
presidential findings, if the information is in their "possession 
custody, or control," to a congressional intelligence committee 
upon that committee's request, but it does not require that the 
?resident himself make any such report. Section 654 applies only 
~o findings as to which the P~esident himself is required to 
~eport to Cor.gress. 

23 ' . . 11 d . ~ f . r.s or1gina y enacte , Hug .. es - Ryan orbaae the CIA to spend 
appropriated funds for covert foreign operations unless and until 
the President had made the requisite national security finding 
and had "report[ed], in a timely fashion , a description and scope 
of such operat i on to the appropriate committees of the 
Congress . " 
24 See 120 Cong . Rec. 33,490 (1974), reproducing Senator Hughes' 
pro?oscd amenG~ent, which wou~d have permitted the President to 
authori3e covert operations "if, but not before, he (1) finds 
that such operation is vital to the defense of the United States, 
a~d (2) transmits an appropriate report of his :inding, together 
~1th ~n appropriate description o: the nature and scope of such 
operation " to certain congressional co~~ittees. 
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This conc!usion is rein£o~ced by.t~~ s~ru~:ure of .the 
~ reign Assistance Act and lo~g-sta~d1ng prac~~ce .. T~1s Act 
.o . ·a . , d military deals orim3rily ·..,rith overt :ore1g1 a1., inc-:-u lr.g ... · • -
assistance. To subject covert opera~1~ns, lnclud~n9,covert ~rms 
transfers, to the requirements of section 654(c), wn1ch. requires 
publication in the Federal ~egis~er, w?uld n~t make.mucn sense, 
esoeciallv now that the National Security Ac~ contains an 
el~borate.mechanism by which Congress is kept informed of covert 

25 The language ultimately adopted by Congress was taken from the 
House of Representatives' version of the proposed amendment. See 
120 Cong. Rec. 39,135 (1974); H.R. Conf. Rep. No. 1610, 93d 
Cong., 2d Sess. (1974), reorinted in 1974 U.S. Code Cong. & 
Ad.min. Nevs 6734, 6744-6745. 

26 This analysis does not leave section 654 without any 
applications. Chapter 32 of title 22 contains numerous 
provisions requiring both a presidential finding or determination 
and a report to Cong~ess concerning such finding or 
determination . See, ~' 22 U.S . C. 2364(a); 2370(f); 237l(b); 
2414a(b); 2428b(b); 2429(b) (l); 2429a(b) (2) (A). Furthermore, 
chapter 32 also contains numerous provisions requiring 
presidential findings or determinations without also requiring a 
cor.gressio~al report. See , ~' 22 U.S.C. 2179(a); 2183(a); 
2199(b); 2314(b) ; 2357(a); 2360(a); 2370(a); 2775. Thus, there 
is a meaningful distinction, reflected in the language of section 
654, between findings concerning which the President must report 
to Congress and findings concerni:-ig ~hich no such report is 
required. 

It should be noted that the legisla~ive history of section 654 
suggests that it was enacted in resoonse to incidents in which 
(1) the Nixon Administration provided military aid to Cambodia 
and obtained the presidential determination required by the 
Foreign Assistance Act after the fact; and (2) President Nixon 

· orally determined to authorize military aid to Ceylon, but did 
not put the dete~~ination in writing or inform Congress until 
some weeks later . S . Rep. No. 431 , 92d Cong., 1st Sess. (1971) 

• • I 

reor1nted in 1972 U.S. Code Cong . & Admin .. News 1883 , 1895-1896. 
The legislative history of section 654 cannot properly be used to 
craw inferences about the subsequently enacted Eughes-Ryan 
~~end.~~nt, especially if those inferences would be contrary to 
the la~guage and legislative history of P.ughes-Ryan itself. 
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that presidential find ~gs m~de purs~ant to Hughes-~yan have 
never.been published in t~~e Federal Reqister, and that Congress 
~as never objected to t~is oractice. This conf i~~s our 
~onclusion, based on the :a~guage and legislative ~i~tory of t~e 
statutory provisions at issue, t~at sect~~n 654 does no t apply t o 
presidential findings under Hughes-Ryan. 

Our conclusion, that Hughes-rtyan findings may take the forLl 
of an oral authorization for a particular o~gratio~~ agre~s w~5h 
previous opinions by Attorney General Bell, by tn1~ 10ff 1ce, 
and by the Legal Adviser at the Department of State. 

27 The anomalous nature of publishing notice of covert operations 
in the Federal Register is reduced, but not completely 
eliminated, by the following provision in section 654(c): "in 
any case in which the President concludes that such publication 
would be harmful to the national security of the United States , 
only a statement that a determination or finding has been made by 
the President, including the name and section of the Act under 
which it was made, shall be published." 22 U.S.C. 2414(c). Some 
covert operations could well be so sensitive that the mere 
publication of the section of the act under which a presidential 
finding was made could in some circumstances serve to alert a 
foreign intelligence agency to the possible existence of the 
operation . 

28 h" 1 . . f . h T is cone us1on is urtner strengt ened by the nature of 
section 654(d), which requires the executive branch to respond to 
inquiries about presidential findings before the report 
concerning them has been transmitted to Congress. Such a 
provision would make no sense as applied to the covert operation 
fir.dings required by Hughes-Ryan. 
29 In a classi:ied memorandum of Oct. 20, 1977, for the Assistant 
to the President for National Security Affairs, which dealt with 
a particular proposed covert operation , Attorney General Bell 
opined that the President ' s decision that the operation ~as 
important to the national security constituted the finding 
required by Hughes-Ryan "notwithstanding the fact that his 
Finding has not been reduced to writing." 
30 OLC Memo randum for the Attorney General, Oct. 25, 1977, on 
~equire:nents of the Hughes-Ryan A.11end.rnent, ·22 U.S.C . 2422, at 6 & 
j"'\ . 9. 

32.. Memorandum of Dec . 11, 1986, to the White House Counsel et al. 
on Validity of Oral Instruction to Initiate Covert Action. 
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A nwnbar of other leg ~! pr~v isi ons h1v~ b~cn mentioned as 

possibly raising problems a~cut the ar~s tr ans : ers to Iran . ~N~n~ 
of them raises serious ques:io~s, and t~ey ~arran: only a br1 e_ 
discussion. 

A. Omnibus Diplomatic Security and Antiterro rism Act vf 1986. 

section 509 of the Omnibus Diolomatic s~curity and 
Antiterrorism Act of 1986, Pub . L:No. 99-399, 100 Stat. 853, 87~ 
(1986) which became effective August 27, 1986, amended the Arms 
Export

1

Control Act by adding a new section providing: 

(a) Prohibition.--Except as provided in 
subsection (b), items on the United States 
Munitions List may not be exported to any 
country which the Secretary of State has 
determined , for purposes of section 
6(j)(l)(a) of the Export Administration Act 
of 1979 (50 u.s.c. App. 2405(j)(l)(A)), has 
repeatedly provided support for acts of 
international terrorism. 

(b) Waiver.--The President may waive the 
prohibition contained in subsection (a) in 
the case of a particular export if the 
President determines that the exoort is 
important to the nati ona l intere~ts of the 
United States and subm its to the Congress a 
report justifying that determination and 
descr ibing the proposed export . Any such 
waiver shall expire at the end of 90 days 
a:ter i: is granted unless the Congress 
enacts a la~ extending the waiver . 

The Secretary of State has identified Iran as a country that has 
repeat~dly3~rovided support ·for acts of international 
terrorism. 

The same r easons that requir e treati~g the covert arms 
shipments to Iran as outside the ambit of th e Arms Exoort Control 
Act also require that this new amendment to the same Act be 
treated as inapplicable to cove rt arms shipments. The President 

32 49 Fed . Reg . 2836 (1984). 
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, ,.... &or. trans:e:-:-i:1c a:;r.·· in the cc~=-s-= c: covert :n te ~ligc:tc:c ~ 
~~i~t;d ocerations ; fhe congressional ~otifi~a~ion requ~rement ·­
~~e above:quot~d orovision is at odds with tn2 co~g:-ess~onal 
~~ersight process.established in.s~ct~on 59 1 .. o:. th~ Na~1onal 
security Act; and the spars e l eg:s-a~1ve h1s ... O-Y o •. ~h.s ne~ 
orovision gives no indication of an .int ent to ?v~:-r1ce section 
501 . we therefore conclude that this new prov1s1on was not 
violateG by the covert shipment of arms to Iran . 

s. Export Administration Act of 1979 . 

Section 6(j) of the Export Administration Act of 1979 , 50 
u.s .c . App. 2405(j), limits the issuing of licenses for the 
export of goods or technology to countries that the Secr etary of 
st~te has identified as having repeatedly provided support for 
acts of international terrorism. This statute does not apply to 
items on the United States Munitions List, which are covered 
instead by the Arms Export Control Act. Nor does the stat~te 
apply to shipments by the United States government, for which no 
"license" is required. The Export Administration Act is 
therefore inapplicable to the Iran project. 

C. Executive Order 12333 

It has been suggested that the Iran project in some way 
violated the provisions of E. O. 12333 , which is the executive 
order dealing with the structure and conduct of the nation's 
intelligence effort. E.O. 12333, however , like all executive 
orders is a set of instructions from the President to his 
subordi~ates in the executive branch. Activities authorized by 
the President ca~not "violate" an executive order in any legally 
meaningful sense, especially in a case where no private rights 
are i~volved, because his authorization creates a valid 
~edification of, or exception to, the executive order. 

V. Three-wav Transactions Involvina Israel 

Robert McFarlane , formerly Assistant to the President for 
Nati?nal Security Affairs , in the public testi mon y previously 
mentioned , has said that the arms transfe rs that took place 
before January 17, 1986 were accomplished by inducing Israel t o 
ship weapons, which she had obtained fr om the United States, to 
Iran on the understanding that our government would replenish 
Israeli stocks; ~e also gather that the co~~itment to resupply 
Israel was kept. As a legal matte r, we believe that such a 
transaction is eGuivalent to one in which the United States sells 
the weapons c irectly to Iran. 
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2x;~rt control Ac~, Israel ~ould have been :o~o:~cen to . 33 
reirans!er the~ to Iran without the consen~ c: t~e President. 
·~hese statutes permit the P~esident to conse~~ to ~et~a~sfe~s~ 
but they also require him to com~~y with a r.~~1ber of for~a11:1es. 
(1) Under the Arms Export Control Act, the President must not 
consent to a retransfer "unless the United States itself would 
transfer 3~e defense article under consideration to that 
country." (2) Furtherm~re, retransfe~ of Munitions Li~t.items 
is not permitted under this Act ~nless the.propos~d re~:~1ent 
foreign country [.L.JL_ Iran] provid~s a.commitment in wri~1ng to 
the United States Government that it will not transfer such 
defense articles ... to any other foreign country or3gerson 
without first obtaining the consent of the President." (3) 
Finally, tDe President must "promptly submit a report to the 
Speaker of House of Representatives and to the Committee on 
Foreign Relations of the 3Senate on the i mplementation of each 
[retransfer] agreement . " So far as we know, the second and 
third of these requirements were not complied with. 

The President also has special statutory authority to 
authorize military assistance and arms export sales, but the 

33 22 u.s.c. 2314(a); 2753(a) (2). 

34 22 U.S.C. 2753(a). The Foreign Assistance Act contains a 
similar provision . 22 U.S.C. 2314(e). This language appears to 
allow presidential approval if the United States would itself 
transfer the defense article under some authority other than the 
Arms Export Control Act (~, as part of a covert operation 
undertaken pursuant to the National Security Act). If this 
interpretation is correct, the requirement would have been 
satisfied as to the Iranian project. AS we point out in the 
text, however, there aooear to be other formalities that were not 
satis!ied. -· 

35 22 U.S.C . 2753(a). The Foreicn Assistance Act contains a 
simila r provision. 22 U.S.C. 23l4(e). 
16 ~ 
~ 22 U. S.C. 2753(a) . The Foreign Assistance Act does not 
contain a similar provision. 

It should also be noted that the Arms Exoort Control Act imooses 
addi tional congressional notification requiremen t s for · 
retransfers of "major defense equipment" valued at $14 million or 
mo re and for other retransfers va:ued at $50 million or more . 22 
U. S.C. ~27~3 ~d? . "Ha~ o~ defense.equipment~ is defined as "any 
item o~ s1gn1f 1cant m1l1tary equ1oment on the United States 
Huniti~ns List having a nonrecur r ing research and development 
cost o~ more than $50,000,000 or a total production cost of more 
than $200,000,000." 22 U.S .C . 2794(6). 
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Assuming that the forma:.ities.and congress.ior.al notificatio:1 
reauirements discussed in the rrev1ous paragra?n w?re not .. 
~o~olied with, the arransement *ith Israe: canno~ De re9araec as 
a r~transfer snecif ically au:horized by the Forelg~ Assistance 
Act or the Arms Exnort Control Act. We co not believe, ~owe~er, 
that these statutes are the only autnorities that could JUSt1fy 
the transaction. Nor do we believe that the three-way 
transactions involving Is~ael and Iran are properly analyzed 
under these statutes. 

In evaluating the legal significance of the shipment to Iran 
of weapons from Israeli stocks, one must focus on the nature of 
the three-way transaction as a whole. According to Mr. 
McFarlane's testimony, the transaction was designed to expedite 
the arr ival in Iran of arms that could lawfully have been 
supplied directly from American stocks; further, . Israel 
participated in the transac tion as an accommodation to the 
American government, and did not itself gain or lose any weapons 
as a result. Seen in this light, it is apparent that the real 
nature of the transaction was a bilateral sale between the United 
States and Iran, with Israel serving solel~8 as a conduit or 
facilitator in the execut ion of that sale. 

We see no reason to treat the legality of Israel's 
participation differently than we would treat the participation 
of any other party that served as a conduit in a lawful covert 
operation . Had the United States consigned weapons from American 
stocks to Israel for shipment to Iran, Israel's role would have 
been exactly equivalent to the role that conunon carriers or 
public warehouses play in overt transactions . Because, so far as 
we know, the weapons that Israel shipped to Iran and received 
from the United States were completely fungible, a similar 
equivalence is present here . Just as an illeoal sale of arms to 
Iran could not be made legal by using Israel as a conduit, so too 
a legal trar.saction could not become illegal by Israel being used 

37 22 u.s.c. 2364. 

38 This memorandum does not deal with the financing of the 
transaction , the details of which are apparently not yet clear . 
If Israel retained some of t he funds that the Iranians paid for 
the weapons, the analysis might change, depending on whether the 
retained funds were viewed as a fee in the nature of a brokers ' 
commission or as profit on a resale. Without now deciding how 
the analysis would differ , we can note that retention of some 
:unds by Israel would ~ake it less obviously appropriate to treat 
the whole transaction as essentially a bilateral sale of U.S. 
·,.,reapons to I ran. 
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Several features of the re:evant sta~utes s~?po:t this 

analysis. First, the statu-:es r~stric~ing retr~ns:e~s of. . . 
!liTierican-suoplied weaoo.:s clearly ccntempla:.e s:!.:·~at1ons in "w'h:!. c .-. 
;he transferrir.g country, no~ the United S~ates i:self, is the 
source of the recuest to make t~e transfer. The Ar~s Export 
control Act, for~example, requires the recipient of American arms 
(in this case, Israel) to agree not to transfer the arms to ~O 
third country (~, Iran) without the President's approv~l,~ 
and then goes on to specify certain factors that the President 
must look to "[ i ]n considering a request for approval of any 
transfer . .•. " Clearly , the statute is not aimed at 
situations in which the President is considering requests from 
himself for his own approval. The Foreign Assistance Act 
cont~ins 4 ~imilar provisions, to which the same analysis 
applies. 

The Arms Export Control Act also makes an express 
distinction between arms exports by pr i vate parties in the United 
States (which o r d i narily require an export l i cense} and exports 
by such private parties "by or for an agency of the United States 
Gove r nm en t . . . ( B } f o r car r y i n g out any f o re i g n ass i s t an c e or 
sales program authorized by law and subject to the control of the 
President 42Y other means" (whi c h do not require an export 
license}. Analogously, a distinction should be made between 
Israel ' s transferring American-supplied arms for her own benefit 
(which would be subject to the retransfer requirements of the 
Foreign Assistance Act or the ~rms Export Control Act) and such 
transfers "by or for an agency o f the Un i ted States Government" 
(which were not contemplated by the retransfer provisions of 
those statutes) . That Israel's s hipments of arms to Iran were 
"by or for an agency of the United States Goverr.ment" is clear 
:rom (l} the fact that the Is•aeli shioments were made at the 
request of fu~erican authorities , and (2} the fac~ that Israel was 
promised and given identical reolacements for the arms that she 
shipped to Iran. · 

39 So far as we know, th~re i s no legal bar to the use of Israeli 
help in Amer i can intelligence ope~at i ons . 

40 22 U.S . C. 2753(a}. 
41 See 22 U.S.C . 2314(a) (l} (B) ; 2314(e). 

42 
22 U.S . C. 2778 (b)(2} . Note that this provision aooears to 

ass~~e that~~he~e.may b~ arm~ sales programs carried out pursuant 
to legal au~~or1:1es ot~er t~an t~e Arms Export Control Act. 
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