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86 
to happen in Rhode Island parochial school classrooms. II 

The higher education cases turn heavily on assumptions that 

the Court makes about church-related institutions and, as a 

corollary, how the Court assigns burdensof proof. The Court takes 

nonsectarianism at private colleges to be the norm. Generalizing 

in Tilton, Chief Justice Burger took this norm to include the 

skepticism of college students, the internal disciplines of courses 

of instruction, commitment to academic freedom, and an atmosphere 
87 

of open enquiry. 

The plaintiff challenging a program aiding private colleges will 

find himself being obliged to show, on the facts of the particular 

case, that a given college departs from the assumed norm. In Tilton 

Chief Justice Burger found that the "record here would not support 

a conclusion that any of these.four institutions departed from this 
88 

general pattern." In Hunt Justice Powell was even more explicit 

about the burden of proof: "the burden rests on appellant to show 

the extent to which the College is church-related. II Powell 

concluded that the program's challenger had failed to show that the 

Baptist College at Charleston was "any more an instrument of 

religious indoctrination than were the colleges and universities 
89 

involved in Tilton." 

Roemer, the Maryland case, reflects the Court's unwillingness 

to second-guess a district court that has found an aided college 

not to be upervasively sectarian." Justice Blackmun, having re

stated the trial court's findings, said he could not characterize 
90 

those findings as "clearly erroneous." 
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Formal ties between a college and a religious body--such as 

a church's power to appoint trustees or to approve charter amend

ments--do not make the college "pervasively sectarian." All four 

of the colleges in Tilton were governed by Catholic religious 
91 

organizations. In Hunt the South Carolina Baptist Convention 

elected the college's trustees, had a veto over certain financial 
92 

transactions, and had to approve any charter amendments. The 

colleges in Roemer had a "formal affiliation with the Roman 

Catholic Church," which was represented on their governing 
93 

boards. Nevertheless, the Court approved the aid programs in 

all three cases. 
I 

The Court directs its enquiry, therefore, to a college's 

actual operations--its admissions and faculty hiring policies, 

compulsory chapel, required religion courses, and the like. The 

Court has not been notably stringent in reviewing these factors. 

The faculty and student body at the four colleges in Tilton were 

predominantly Catholic, but the Court was satisfied by the finding 

that non-Catholics were admitted as students and given faculty 

appointments. All four institutions required students to take 

theology courses, but Chief Justice Burger noted that courses 

were taught according to the academic requirements of the subject 

matter and the teacher's concepts of professional standards and 

that the courses covered a range of human experience not limited 
94 

to Catholi•cism. In Roemer some classes were begun with prayer, 

but the Court accepted the trial court's finding that this was 

left up to each instructor and was not a matter of "actual 
95 

college policy." On such records the Court has been able to 
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conclude that the colleges' basic mission was secular rather than 

• sectarian education. 

• 

The Court does insist on safeguards, even in the college 

cases. Even when satisfied, as in both Tilton and~' with 

the basic contours of an aid program, the Court looks for evi

dence that there are devices to prevent public funds from being 

channeled to religious uses. In Tilton Chief Justice Burger 

thought it important that the federal act had been drafted to 

ensure that federally subsidized facilities would be used for 

secular and not religious functions and that these restrictions 
96 

were being enforced in the act's actual administration. Like-

wise, in Hunt no aid could be used for facilities used for 

religious purposes--a ban backed up by clauses in each lease 

forbidding religious use and allowing inspections to enforce 
97 

the agreement. Without these limitations and safeguards, 

it is hard to imagine that a majority could have been mustered 

in either Tilton or Hunt to uphold the respective statutes. 

The Court, in brief, takes a pragmatic approach to programs 

aiding church-related colleges. The dissenters, especially 

Brennan, would take a tougher line on such aid. Brennan found 

impermissible entanglement in both Tilton and Hunt; he complained 

in Hunt that the Court has "utterly failed to explain how programs 

of surveillance and inspection of the kind common to both cases 

differ from the Pennsylvania and Rhode Island programs" invalidated 
98 

in Lemon. But while the majority do require safeguards to pre-

vent aid being used to support religious functions at church-
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related colleges, they are clearly less concerned than in the 

parochaid cases about either entanglement or political divisive

ness. The Court finds less danger of entanglement because church

related colleges pursue a secular objective similar to that sought 

by other colleges and because the atmosphere and attitudes on 

college campuses, church-related or not, gives less opportunity 

for religious indoctrination than does the parochial school 

environment. Likewise, the Court is less apprehensive about 

political divisiveness where the aid is to colleges, as the 

student constituency is more diverse, aid goes to private colleges 

generally (more than two-thirds of which have no religious affili

ation), and a church-related college is likely to be more autono-
99 

mous than a parochial school. 

Roemer makes the higher education versus primary and second

ary education distinction all the clearer. In finding a lack of 

excessive entanglement in Tilton, Chief Justice Burger had empha

sized that the federal construction aid was a "one-time, single-

purpose" grant. It was distinguishable therefore from Lemon's 

"direct and continuing payments under the Pennsylvania program, 

and all the incidents of regulation and surveillance" in that 
100 

case. One might have wondered whether the Court might not be 

more concerned about a state program which, though directed to 

colleges, took the form of ongoing, annual appropriation. Roemer 

answered that question in favor of the aid. Litigants in Roemer 

urged that the case was controlled by previous cases, such as 

Lemon and Nyquist, "in which the form of aid was similar" rather 
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than those, like Tilton and~, in which the character of the 

aided institution was similar. Justice Blackmun rejected that 

argument. What was important was not the annual nature of the 
101 

aid, but the character of the aided institutions. 

If pragmatism characterizes the Court's college aid deci

sions, impatience seems the earmark of its parochaid decisions. 

As legislators have come up with one after another form of aid, 

the Court has beaten it back. The justices have many arrows in 

their sling purpose, effect, entanglement, and political divisive-

ness -- and it is the rare kind of aid that does not run afoul of 

one or more of those tests. Failure to create sufficient safe

guards brings a program into collision with the effect test; 

creation of safeguards raises the spectre of entanglement. 

After the Court's 1975 ~eek decision, John Nowak said that 

the majority "will use any 'test' necessary to invalidate any 

program granting aid to parochial elementary or secondary schools 

or aid to the students who attend them." Indeed, he concluded, 

~eek signaled "the end of the use of 'tests' to determine the 
102 

legitimacy" of such progr_ams. 

It was never likely that a majority on the Court could be 

persuaded that the free exercise clause requires the states to 

lighten the burden carried by parents who choose to send their 

children to religious schools. But after Allen and Walz there 

seemed a better chance that, while direct aid to schools would 

doubtless be forbidden, a spirit of "accommodation" might permit 

some forms of aid to parents, such as tax relief. John Courtney 

Murray, S.J., argued that the alternative was to establish 
103 

"secularism." 
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The Court has its accommodationists, but they have not carried 

the day. Overruling Chief Justice Burger's calls for "equity" and 

Justice Rehnquist's complaint that the Court is throwing its weight 

on the side of those who believe in a purely secular society, the 

majority has persisted in rebuffing aid to parochial schools and 

their patrons. Paul Kauper thought that the Court's tack betrays "a 

dogmatic and authoritarian quality." He speculated that the Court, 

in its impatience with efforts to aid parochial schools, was 

serving notice of its intent to discourage further litigation in 
104 

this area. 

The persistence of the parochaid forces and the Court's refu-

sal to be moved on the issue reminds one of the sequels to Brown 
/ 

v. Board of Education. In the years after 1954, Southerners de

vised countless legal strategems--freedom of choice, tuition 

grants, etc.--to evade school desegregation. The Court at length 

had to say that the burden was on school boards "to come forward 

with a plan that promises realistically to work, and promises 
105 

realistically to work now." Similarly, having declared in 1973 

a woman's constitutional right to have an abortion, the Court has 

had to confront the relentless efforts of anti-abortionists to 
106 

devise ways to limit or thwart the right to an abortion. Hope 

springs eternal in the breasts of those who dislike Supreme Court 

rulings, and parochaid supporters seem not to be quitters. The 

recent drive in Congress to get tax credits for private school 
. 

parents (discussed below) is yet one more piece of evidence to that 

effect. It may be that some of the categorical flavor of the 

Court's aid-to-schools opinions springs from a "we really mean 

it" state of mind on the Court. 
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THE SEARCH FOR "TESTS" 

The uninitiated observer who seeks to make sense of the 

Supreme Court's rulings in establishment clause cases is in for 

a shock. Looking simply at the results in the aid-to-education 

cases, he will find that a state may reimburse parents for the 

cost of bus transportation to parochial schools but may not reim

burse them for the cost of field trips, even though the destina

tion of the former trip is a school permeated with religious in

struction and the destination of the latter may be a museum or 

the state capitol (not usually thought of as a place wherein one 
107 

seeks spiritual guidance). He will learn that a state may 

lend textbooks to students in parochial schools but may not lend 

other kinds of instructional equipment, such as tape recorders 
108 

and maps. Therapeutic and diagnostic health services may be 

given at state expense to parochial school students in a mobile 

unit parked next door to the school but may not be given in the 

parochial school itself, even though the services be rendered in 
109 

either case by public employees. The casual reader of opinions 

that draw such seemingly fine distinctions may be forgiven if he 

thinks that he has stumbled into the forest of Hansel and Gretel, 
110 

the birds having eaten all the crumbs that mark the way out. 

One explanation though perhaps not justification--for such 

curious distinctions in the cases would turn on the fact that 

some of the d e cisions just mentioned were handed down at different 

points in the Court's search for standards or "tests" by which to 

measure violations of the establishment clause. Some years after 

Everson, the Warren Court's effort to articulate standards yielded 

the "secular legislative purpose '' and "primary effect tests." 
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.. 
To these yardsticks, Chief Justice Burger in Walz added the 

excessive entanglement test. And, beginning with Harlan's con-

• curring opinion in Walz, there has emerged the "political 

divisiveness" test. 

The proliferation of tests has hardly clarified the issues. 

Entanglement, for example, has operated as a kind of Catch-22. 

Aware of the need to avoid allowing state aid to be used to sup

port parochial schools' religious functions, Pennsylvania and 

Rhode Island took elaborate steps to ensure that only secular 

instruction benefited. Having taken those steps, the two states 

ran headlong into the entanglement test in Lemon v. Kurtzman. 

When the majority invoked the entanglement test in Meek v. 

Pittinger, Justice Rehnquist, in dissent, commented that school 

authorities "are left to wonder whether the possibility of 

meeting the entanglement test is now anything more than"-

quoting the late Justice Jackson--"a promise to the ear to be 

broken to the hope, a teasing illusion like a munificent bequest 
111 

in a pauper's will." 

Philip B. Kurland derides the Court's entanglement test as 
112 

being "either empty or nonsensical." Jesse Choper objects to 

the entanglement principle on the ground that administrative 

entanglement between government and religion neither can, nor 

should, be a value to be judicially secured by the establishment 

clause. Indeed, he submits, scrupulous avoidance of administra

tive entanglement between church and state might well require 

abandonment of virtually all regulation of religious activities, 

•

even those having such desirable purposes as ensuring minimal 
113 

educational standards in private, as in public, education. 



, I . I(}• , 
~ 

j .'\ > \. . ,,.. 
\. . . , 

'• 

Ronald w. Reagan 
White House 
Washington, n.c. 

JOHNF.HEATH 
ATIORNEY AT LAW 

1942 ABERDEEN A VENUE 
COLUMBUS, omo 43211 

June 20, 1981 

Dear President Reagan: 

PHONE (614) 471-1967 

I am interested in accepting an appointment to fill 
the vacancy to be left on the U.S. Supreme Court by the 
departure of Potter Stewart. 

A resume is enclosed. 

I don't care about the money, the prestige, or the 
honor. My sole motivation is a firm will to promote · the 
law of God (as reflected in nature) in a day when it is all 
but ignored, even in high circles. 

I sincerely desire an interview with you personally, 
if you have : similar sentiments and if it is .' expedient for 

·you ·· to have under consideration a nationally unknown lawyer. 

Thank you for your attention. -------

." --:: 
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John F. Heath, Candidate, 
JUDGE, COURT OF APPEALS, 

Tenth Appellate Court District! 
Term commencing January 2, - 198~ 

1. Born January 13, 1929 of Bennett. L. Heath, of Warren, 
Pennsylvania, and Marie Louise Webster Heath, of Detroit, 
Michigan. Mother was school teacher; father, chemical 
engineer and vice-president of Freedom-Valvoline Oil Company , 
later merged with Ashland Oil Company. ' 

2. Two brothers and two sisters, all living. I attended 
St. Cecilia School in Rochester, Pennsylvania, 1935 to 1943 .. 
Studied piano for five years. Attended St. Fidelis Seminary 
in Herman , Pennsylvania from 1943 to 1949. Majored in Latin 
and Liberal Arts . Achieved Associate of Arts-(A.A.) with 
high honors. 

3. Attended St. Vincent Major Seminary, Latrobe, Pennsylvania, 
1949 to 1951. Majored in philosophy. Achieved B.A. with high 
honors. Attended St . Mary Seminary, Roland Park, Baltimore, 
tlar.vland from 1951 until 1953. . After receiving Licentiate 
in Theology in 1953, I decided to take a leave of absence from 
my course of studies towards the Catholic Priesthood. 

4. In August 1953, joined the United Steelworkers and went to 
work at Babcock and Wilcox Tube Mill in Beaver Falls, Pennsyl
vania. Left the mill in January 1954 and was employed by 
Extension Magazine until May 1954. From May to September 1954, 
was caretaker for St. Joseph Cemetery in New Brighton, Pennsyl
vania. 

5. In October 1954, I enlisted in the army , and did basic 
training at Fort Ord, California. Studied surveying and 
artillery mathematics at Camp Chaffee, Arkansas . We were 
flown to Schofield Barracks in Hawaii in April 1955 to join 
an artillery regiment lately back from Korea. Began studying 
law informally at the post library . 

6. Was honorably discharged in 1957, with rank of Specialist 
Third Class at Oakland Army Base . I obtained a job as labora- -
tory technician at Sinclair-Koppers Company near Pittsburgh. 
We performed physical and chemical tests on plastics and other 
polymers. 

7. In February 1958 left laboratory and began attending George
town University School of Law in Washington, D. C. While going 
to Georgetown, I was temporarily employed by the Post Office 
and the Air Force Department ~ In December 1958, married Jeanne 
E . Martin of Kensington, Maryland. She worked for the Navy 
Department ant the State Department . 



8. At Georgetown, I studied Federal Rules of Civil Procedure, 
under Jacoby. Optionally, I pursued International Law, Labor 
Law, Taxation, and Administrative Law. Received L.-L.B. in 
1960, with final average of 77%. ~ 

9. Did my law clerkship with my preceptor, Attorney Lee 
Whitmire, Beaver Falls, Pennsylvania , Passed the Pennsylvania 
Bar Exam in 1960. Shortly thereafter, was admitted to Pennsyl
vania Courts and to Federal Court. Opened up l _aw off ice in 
Beaver Falls, Pennsylvania, as sole practitioner. Our Beaver 
County Bar Association had 200 attorneys. In Pennsylvania a 
panel of three lawyers hears cases involving suits under $5,000. 
I sat on a few of these panels. Also had about ten trials, to 
the jury and to the court. I also taught elementary school in 
part time fashion. 

10. We Adopted Mary Frances in 1966. I felt I needed a more 
secure income and, through a Lorain County PrO"bate Referee, a 
former classmate, I obtained a position with the Inheritance 
Tax Division of the Ohio Department of Taxation. So we pulled 
up our roots in Pennsylvania and settled in Columbus in ·June 
1968. In one respect it was a sad departure, since we were not 
allowed to take to Ohio a foster child (Denise) whom we had 
reared for two years. My job was reviewing estate tax return$, 
authorizing transfer of assets, visiting Ohio Probate Courts 
and County Auditors, conducting hearings on valuation of stock, etc. 
Frequently I also addressed various county bars about the why's 
and wherefore's of the new Ohio Estate Tax, effe.ctive July 1, 1968_ 

11. We adopted our second child Thomas Joseph Gerald in April 
1971, and shortly thereafter I resigned from the Taxation Depart
ment to return to private practice. I was with Dave Durschnitt 
on Gay Street for a short time, but in July 1971 I began associ
ating with James C. Riley, Ironton, Ohio, an attorney whose field 
was Workmans Compensation. This association entailed my travel
ing back and forth from Columbus to Ironton, twice a week. In 
Ironton, I interviewed clients, planned ·strategy, drew up com
plaints, etc. In Columbus, I reviewed Bureau of Workmans Com
pensation files, took hearings before Bureau and Industrial Com
mission referees and took medical depositions. The former Law
rence County Judge Warren Earhart ·-a·~sociated with Mr. Riley and 
me for a time. He is now a member of the . Ohio Personnel Board 
of Review. 

12. While the bulk of my experience from 1971 to 1978 was admin
istrative law, I did try a compensation case before a jury in 
1977 and a contract-resciss·ion case before a judge in 1978. Also 
argued several cases before Courts of Appeal and attended de
positions by_ the Attorney General of Ohio. Also have petitioned 
several injunctions, one sucGessfully, the other unsuceessfully. 
Certiorari was denied by the U O ·s O Supreme Court in the latter. 
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13. Since 1978 I have become more involved in the local scene . 
While still associated with Mr. Riley's industrial cases, I also 
handle criminal defense, juvenile represencation, .. and charitabie 
foundation litigation. -

14. I adhere to the canons of Judicial Ethics ·as enunciated 
by the ABA and the Ohio Supreme Court. I think a judge should 
be wary of gifts and should discount the importance of persons. 

IN CONCLUSION I very much would like the Columbus Bar's 
endorsement, or in the alternative the opportunity later to 
demonstrate my worth, should the electorate give me the nod 
over the other two candidates. Thank you for the opportunity 
to appear before you. 

JOHN F. HEATH 
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Ronald w. Reagan 
White House 
Wash ington , n.c. 

JOHNF.HEATH 
ATl'ORNEY AT LAW 

1942 ABERDEEN A VENUE 
COLUMBUS, OHIO 43211 

June 20, 1981 

Dear President Reagan: 

. PHONE (614) 471-1967 

I am interested in accepting an appointment to fill 
the vacancy to be left on the U. S . Supreme Court by the 
departure of Potter Stewart. 

A resume is enclosed. 

I don't care about the money, the prestige, or the 
honor. My sole motivation is a firm will to promote the 
law of God (as reflected in nature) in a day when it is all 
but ignored, even in high circles. 

I sincerely desire an interview with you personally, 
if you have similar s entiments and if it is expedient for 
you to have under consideration a nationally unknown lawyer. 

Thank you for your attention. ------~ 



• 

• 

• 

John F. Heath, Candidate, 
JUDGE , COURT OF APPEALS, 

Tenth Appellate Court District! 
Term commencing January 2, 198, 

1. Born January 13, 1929 of Bennett L. Heath, of Warren, 
Pennsylvania, and Marie Louise Webster Heath, of Detroit, 
Michigan. Mother was school teacher; father, chemical 
engineer and vice-president of Freedom-Valvoline Oil Company , 
later merged with Ashland Oil Company . 

2 . Two brothers and two sisters, all living. I attended 
St. Cecilia School in Rochester , Pennsylvania, 1935 to 1943~ 
Studied piano for five years. Attended St. Fidelis Seminary 
in Herman, Pennsylvania from 1943 to 1949 . Majored in Latin 
and Liberal Arts. Achieved Associate of Arts (A . A.) with 
high honors . 

3. Attended St . Vincent Major Seminary , Latrobe , Pennsylvania, 
1949 to 1951 . Majored in philosophy. Achieved B.A. with high 
honors. Attended St. Mary Seminary, Roland Park, Baltimore , 
tars+and from 1951 unti,l 1953. After receiving Licentiate 
in Theology in 1953, I decided to take a leave of absence from 
my course of studies towards the Catholic Priesthood . 

4. In August 1953, joined the United Steelworkers and went to 
work at Babcock and Wilcox Tube Mill in Beaver Falls , Pennsyl
vania. Left the mill in January 1954 and was employed by 
Extension Magazine until May 1954. From May to September 1954, 
was caretaker for St. Joseph Cemetery in New Brighton, Pennsyl
vania. 

5. In October 1954, I enlisted in the army , and did basic 
training at Fort Ord, California . Studied surveying and 
artillery mathematics at Camp Chaffee, Arkansas . We were 
flown to Schofield Barracks in Hawaii in April 1955 to join 
an artillery regiment lately back from Korea. Began studying 
law informally at the post library . 

6. Was honorably discharged in 1957, with rank of Specialist 
Third Class at Oakland Army Base. I obtained a job as labora
tory technician at Sinclair-Koppers Company near Pittsburgh. 
We performed physical and chemical tests on plastics and other 
polymers. 

7 . In February 1958 left laboratory and began attending George
town University School of Law in Washington, D. C. While going 
to Georgetown, I was temporarily employed by the Post Office 
and the Air Force Department. In December 1958, married Jeanne 
E. Martin of Kensington, Maryland. She worked for the Navy 
Department ant the State Department . 



• 
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1977 and a contract-rescission case before a judge in 1978. Also 
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13. Since 1978 I have become more involved in the local scene . 
While still associated with Mr . Riley's industrial cases, I also 
handle criminal defense, juveni le representation, and charitable 
foundation litigation. 

14. I adhere to the canons of Judicial Ethics as enunciated 
by the ABA and the Ohio Supreme Court. I think a judge should 
be wary of gifts and should discount the importance of persons. 

IN CONCLUSION I very much would like the Columbus Bar's 
endorsement, or in the alternative the opportunity later to 
demonstrate my worth, should the electorate give me the nod 
over the other two candidates. Thank you for the opportunity 
to appear before you. 

JOHN F. HEATH 
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Some justices have proposed scrapping some or all of the 

tests now being used. While he concurred with the Court's judg

ment in Roemer, upholding Maryland's annual grants to private 

colleges, Justice White voiced his dislike for the entanglement 

test, which he found "curious and mystifying." White would 

stick to purpose and effect: "As long as there is a secular 

legislative purpose, and as long as the primary effect of the 

legislation is neither to advance nor inhibit religion," White 
114 

saw no reason to take the constitutional enquiry further. 

Justice Stevens is another critic of the Court's tests, although 

Stevens reaches more separationist results than does White. In 

a 1977 opinion Stevens ventured that the Court, having failed to 

improve on the Everson test, had simply encouraged the states "to 

search for new ways of achieving forbidden ends." Therefore, 

• Stevens would throw out the three-part test (purpose, effect, 

entanglement) altogether and return to Black's Everson standard. 

Thus, somewhat over thirty years after Everson we find at least 

one justice, the Court's newest member, coming full circle. 

115 

• 

"POLITICAL DIVISIVENESS" 

In Lemon v. Kurtzman, Chief Justice Burger portrayed the 

dangers of voters dividing along religious lines because of 

proposals to aid church-related schools. Granting that political 

debate and divisions are normal and healthy in a democratic 

system, Burger maintained that "political division along reli-

gious lines was one of the principal evils against which the 

First Amendment was intended to protect. " Burger saw competition 

among religious groups for public funds as a "threat to the normal 
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political process." 
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Whether political divisiveness is an independent ground of 

decision or simply used to reinforce other tests is not clear. 

In Lemon Burger referred ·to divisiveness as a "broader base of 
117 

entanglement of yet a different character." In Nyquist, 

having found the challenged New York laws to have the impermis

sible effect of advancing religion, Powell did not consider 

whether such aid would result in entanglement of state and reli

gion. He went on to say, however, that "apart from any specific 

entanglement of the State in particular religious programs, 

assistance of the sort here involved carries grave potential 

for entanglement in the broader sense of continuing strife over 

aid to religion." Nevertheless, Powell stopped short of saying 

that political divisiveness could stand by itself as a ground 

of decision: "And while the prospect of such divisiveness may 

not alone warrant the invalidation of state laws that otherwise 

survive the careful scrutiny required by the decisions of this 
118 

Court, it is certainly a 'warning signal' not to be ignored." 

At least three justices--Brennan, Douglas, and Marshall--appear 

to have elevated the political divisiveness principle to inde

pendent status. In Meek Brennan cited Lemon as having added "a 

significant fourth factor to the establishment clause test"-

political divisiveness. Brennan invoked that test to argue for 

striking down Pennsylvania's loan of textbooks to students in 

parochial schools. Brennan thought Allen (which he had joined) 

not controlling, as it had been decided before the Court began 

. h 1' . 1 d ' . · f ll9. using t e po itica ivisiveness actor. 
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In a separate opinion in Walz, Justice Harlan said that 

"history cautions that political fragmentation on sectarian 
120 

lines must be guarded against." Both Harlan in Walz and 

Burger in Lemon cited a comment by Professor Paul Freund in 

the Harvard Law Review, where Freund had said that "political 

division on religious lines is one of the principal evils that 
121 

the first amendment sought to forestall." Freund did not 

elaborate. Other than citing Freund (as Powell also did in 

Nyquist), the Burger Court, in speaking of political divisive

ness, has contented itself with resting on the Court's own 

opinions. 

The notion of political divisiveness as a limit on govern

mental involvement with religion has roots in Madison's concerns 

about factions. In the Federalist No. 10, Madison defined a 

faction as "a number of citizens, whether amounting to a majority 

or minority of the whole, who are united and actuated by some 

common impulsive passion, or of interest, adverse to the rights 

of other citizens, or to the permanent and aggregate interest 

of the community." Relief from the danger of factions, he 

thought, "is only to be sought in the means of controlling its 

effects. 11122 Following Madison's advice, government does enact 

legislation to regulate factions, at least where they take the 

form of self-interest interest groups. Labor legislation is an 

example. But the First Amendment stands in the way of regulating 

religious groups as factions. Hence, for want of the normal 

governmental mechanism for controlling factions, the Court's 

political divisiveness formula may address the dangers of faction 

when it is religious groups that are acting as self-interest 

. 123 interest groups. 



• 

• 

- 37 -

Madison's Memorial and Remonstrance against Religious 

Assessments bears even more directly on the modern Court's poli

tical divisiveness doctrine. In objecting to the bill assessing 

taxpayers for the support of religion, Madison declared that the 

bill would 

destroy that moderation and harmony which the fore
bearance of our laws to intermeddle with Religion 
has produced among its several sects .... The 
very appearance of the Bill has transformed "that 
Christian forebearance, love and charity," which 
of late mutually prevailed, into animosities and 
jealousies, which may not be soon appeased.124 

Even though the avoidance of religious divisions did not become a 

full-blown feature of the Court's First Amendment doctrine until 

the Burger Court's parochaid cases, this Madisonian principle 

had informed decisions of individual justices as early as Justice 
125 

Rutledge's dissent in Everson. 

Despite the Madisonian credentials, the political divisive

ness doctrine rests somewhat uncomfortably alongside the norms 

of the Court's free speech opinions. In a case arising under 

the First Amendment's speech clause, the Court would reject out 

of hand a state's argument that a statute--say, a law stifling 

unpopular speakers--ought to be upheld because what the speaker 

would say might be "divisive." When an Alabama jury awarded a 

local official a sizeable libel judgment against civil rights 

leaders and against the New iork Times (which had carried a 

civil rig~ts advertisement), Justice Brennan wrote the Court's 

opinion overruling that judgment. The principle at stake, Brennan 

said, was "a profound national commitment to the principle that 

debate on public issues should be uninhibited, robust, and 
126 

wide. . • II It is hard to see why that principle should not 
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apply to arguments about aid to religion as to other questions. 

Yet the kind of argument that the Court will not hear as support

ing restrictions on speech, it will use itself to decide what 

kinds of issues people ought not to be debating lest the dispute 

proceed along religious lines. Why the country can survive ran

corous debate over race or the Vietnam War but is threatened by 

disputes over aid to religion is not self-evident. 

In short, notwithstanding the roots of the political divisive

ness doctrine in the thinking of so central a First Amendment 

figure as Madison, there remains something unsettling about the 

Court's deciding which issues are suitable for public debate and 

which are not. As one commentator has said, "If there is any 

single large public question that has been debated more politely 

in legislative chambers and litigated more respectfully through 

the courts than the matter of public aid to parochial schools, it 
127 

is hard to think of it." If the Court is to talk of political 

divisiveness, it is well that the Court has done so largely in the 

context of records where other tests, such as finding an effect 

of advancing religion, have been met. So long as the po l itical 

divisiveness doctrine is used in a more cautious and supplementary 

manner, it can be more readily confined. Should it become an 

independent norm, there will be more cause for concern. 
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THE TENSION BETWEEN FREE EXERCISE AND ESTABLISHMENT 

Securing free exercise of religion and prohibiting an estab

lishment of religion are two ways of attaining a common object 

religious liberty. Freedom to worshp as one chose and freedom 

from exactions to support a religious establishment were implicit 

in Madison's proposal for a religious freedom section in Virginia's 

first Bill of Rights. Neither Jefferson nor Madison thought the 

fight for religious liberty complete in Virginia until both rights 

were secure. It was natural, therefore, that the First Amendment 

should contain both a free exercise and an establishment clause. 

We now see that, though the two clauses may complement each 

other, they sometimes conflict. Concurring in the Court's 1963 

ruling against prayers and Bible reading in public schools, Justice 

Brennan noted this conflict. There are some practices, he thought, 

which, though questionable under the establishment clause, might be 

permissible in the interest of free exercise. Brennan's examples 

included provision of chaplains and places of worship for prisoners 

and soldiers cut off from civilian opportunities for public communal 
128 

worship. 

In several cases the Burger Court has had to worry about how 

to reconcile potential tensions between free exercise and estab

lishment. The possibility of conflict seemed not to trouble the 

Court in Yoder. There Chief Justice Burger granted the estab

lishment i~plications of allowing a religious group an exemption 

from general laws. But he concluded that enforcing the compulsory 

attendance laws on the Amish would have such a telling impact on 
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their religious practices that the Court came down on the side 

of free exercise. 

Other cases have proved more troublesome to the justices. 

Programs of aid to parochial schools have provoked the sharpest 

quarrels among the justices. In Nyquist Justice Powell read the 

court's precedents as requiring that, in order to resolve the 

tension that "inevitably exists" between free exercise and es

tablishment, the state must maintain "an attitude of 'neutrality,' 
129 

neither 'advancing' nor 'inhibiting' religion." For Powell and 

the majority, that approach meant striking down New York's efforts 

to relieve the financial pinch felt by parents whose children were 

in private schools. The dissenters, on the other hand, saw free 

exercise interests imperiled by the Court's ruling. Justice White 

argued that, in light of the free exercise clause, a state "should 

put no unnecessarv obstacles in the way of religious training for 
130 

the young." Likewise, Chief Justice Burger thought that "where 

the state law is genuinely directed at enhancing the freedom of 

individuals to exercise a recognized right . then the Estab-
131 

lishment Clause no longer has a prohibitive effect." 

"BENEVOLENT NEUTRALITY" -- THE ACCOMMODATION OF RELIGION 

Of all the themes in the religion cases perhaps none had 

greater appeal than "neutrality." Justice Black appealed to that 

standard in Everson when he said that the First Amendment "requires 

the state to be a neutral in its relations with groups of religious 
132 

believers and non-believers." Yet, like the "wall of separation" 

metaphor, "neutrality" has proved an elusive standard, difficult 

of application to concrete facts. Black thought government was 
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being neutral when it reimbursed parochial school parents for the 

• cost of bus transportation. Yet when Justice Douglas, in Zorach, 

invoked the neutrality principle in upholding New York City's 

• 

133 
released time program, Black dissented. 

A wag once commented that there are as many kinds of natural 
134 

law as there are pies at the Leipzig Fair. The s arne could be 

said for "neutrality" under the Constitution's religion clauses. 

Professor Kurland states his neutrality principle in terms of 

equality of treatment: 

The freedom and separation clauses should be 
read as stating a single precept: that government 
cannot utilize religion as a standard for action 
or inaction because these clauses, read together 
as they should be, prohibit classification in 
terms of religion either to confer a benefit or 
to impose a burden. 

Kurland's notion of neutrality leads him to endorse government aid 
135 

to parochial schools. Paul Freund also points to neutrality 

as a central premise of the religion clauses. Yet Freund's idea 
136 

of neutrality brings him to oppose parochaid. 

In an age of limited government -- before government began 

to play a role in ordering such a vast range of social and economic 

activities -- it mattered less precisely what one meant by "neutrality." 

Strict separationists, such as Jefferson and Madison, would have 

argued that the neutrality ordained by the First Amendment re-

quired the government give no aid of any kind to religion. Two 

hundred years later, in an age of positive government, equating 

neutrality with a strict "no-aid" position invites a more spirited 

argument. Donald Giannella has maintained that the founding fathers 

expected religion to play a part in the established social order 
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but also assumed that the state would play a minimal role in forming 

that order. In our own time, his argument runs, the question of 

how to treat religious groups and interests "has become a funda

mentally different one" from that confronting the founders. 

Political eoualitv for religious groups requires that they be 

able to participate in and have access to the benefits of govern-
137 

ment programs on the same terms as other groups. Were the 

Supreme Court to adopt Giannella's reasoning, a "no-aid" theory 

of the kind Justice Black had in mind would have to give way 

to "neutrality" of the sort conceived by Professor Kurland. The 

implications of such a shift would be the most marked in education 

cases, notably those involving aid at the elementary and secondary 
138 

level of private education. 

On the Court, Chief Justice Burger himself has been an espe

cially active spokesman for neutrality -- or, as he puts it, 

"benevolent neutrality." His first religion opinion, Walz v. Tax 

Commission, turns on this principle. Rejecting what he called 

"absolute" readings of the First Amendment, Burger seems to have 

joined the ranks of those, on the Court and off, who have criticized 

the "absolutist" Justice Black and, specifically, Black's opinion 

in Everson. Cautioning against relying on "too sweeping utterances" 

in earlier cases, Burger in Walz argued for "play in the joints 

productive of a benevolent neutrality which will permit religious 
139 

exercise to exist without sponsorship and without interference." 

In the context of tax exemptions, Burger had little difficulty 

in lining up his brethren in support of "benevolent neutrality" 

(only Douglas dissented in Walz). But subsequent cases have shown 
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Burger (along with White and Rehnquist) to be emphatically more 

of an accommodationist than the majority of his colleagues. Granted, 

burger wrote for the majority in Lemon v. Kurtzman, invalidating 

the Pennsylvania and Rhode Island aid programs. But rather than 

resting his holding on the programs having an impermissible effect 

of aiding religion, he relied on the excessive entanglement likely 

to result from the states' need to police the programs to prevent 
140 

aid to parochial schools' religious functions. 

Burger's commitment to accommodating religion became clear in 
I 

Nyquist. Burger, dissenting in part, saw tuition grant and tax 

relief programs as "general welfare" statutes -- sustainable, as 
I 

in Everson, on the theory that it was individual parents, not the 

parochial schools, who should be viewed as the beneficiaries of the 

aid. Burger adopted the argument traditionally put forth by Catholic 

proponents of parochaid -- a principle of equal treatment for Catholic 

parents who must pay tuition costs for their own children while also 
141 

paying taxes to support public schools: 

It is beyond dispute that the parents of public school 
children in New York and Pennsylvania presently re
ceive the "benefit" of having their children educated 
totally at state expense; the statutes enacted in those 
States and at issue here merely attempt to equalize 
that "benefit'' by giving to parents of private school 
children, in the form of dollars or tax deductions, what 
the parents of public school children receive in kind. 
It is no more than simple equity to grant partial re
lief to parents who support the public schools they 
do not use. 

Indeed, it·is hard to escape the conclusion that, apart from the 

bare question of the constitutionality of help for the patrons of 

private schools, Burger agrees with the policy underlying aid 

• programs. That agreement is reflected in the closing paragraph 
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of Burger's Nyquist dissent, where he invoked the "debt owed by the 

public generally to the parochial school systems" and praised the 
142 

"wholesome diversity" those schools make possible. 

Justices White and Rehnquist have also taken the accommo

dationist point of view. Indeed, White was in that camp in the 

parochaid cases even before Burger; White dissented in part in 
143 

Lemon v. Kurtzman. Invoking the principle of benevolent neutrality, 

Rehnquist is disturbed that the Court should "throw its weight on 

the side of those who believe that our society as a whole should be 
144 

a purely secular one." 

A CURRENT ISSUE: TUITION TAX CREDITS 

As early as 1964 proposals surfaced in Congress for the 

Federal Government to use the federal income tax laws to assist 

parents or students paying tuition to private schools and colleges. 

In every session of Congress from that time to the present, bills 

have been introduced, varying in detail, but having one common 

purpose: permitting taxpaying students or their parents to take 

a credit against income tax liability equal to a portion of the 

tuition payments. Although versions of such a bill have passed 

one house or the other, to date none has been enacted into law. 

The best known proposal is the Packwood-Moynihan bill, in-
146 

traduced in September 1977. The list of 43 sponsors was 

dominated by conservative nam~s, such as Senators Helms and 

Thurmond, but included some senators of liberal hue, notably 

Humphrey and McGovern. The Packwood-Moynihan bill would enable 

a taxpayer to subtract from his taxes a sum equal to 50% of 

amounts paid as tuition, the credit being limited to $500 per 

year per student. 

145 



- 45 -

In the debate over tuition tax credits, the limits imposed 

by the Supreme Court's interpretation of the First Amendment must 

always be reckoned with. Nevertheless, in measuring a proposal 

such as the tuition tax credit bill against the Constitution, 

one ought to have a full appreciation of the policy arguments 

made on both sides. Many of the arguments, of course, would apply 

to forms of aid to the private sector quite beyond tuition tax 

credits. In any event, taking stock of the policy arguments will 

give a fuller sense of the implications of concluding that an aid 

proposal -- tuition tax credits or some other device -- would or 

would not be constitutional. 

Proponents' case 

Among the arguments that proponents of tuition tax credits 

• 

make are the following: 

(1) Aid proponents argue that parochial and other private 

schools may have religious aspects but that they also perform 

a public function, education -- a function that state schools 

would have to perform for the students in the private schools 

if those schools did not exist. Philip B. Kurland has main-
147 

tained: 

A parochial school is not a church. It is, indeed, 
required to provide an adequate education in secular 
subjects as measured by state law. It must be 
accredited as a grammar school in order for its 
pupils to attend without violating the compulsory 
educa~ion laws. It is performing a state function 
as well as a religious function. It is not a place 
of worship; it is a school. 

By this reasoning, it would be permissible for government to give 

aid in support of the secular functions of a church-related school, 
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at least in proportions that do not exceed the outlay that can be 

fairly attributed to such secular objects . 

(2) A related argument is grounded in assumptions about 

eg_uity and fairness. Parents who choose to send their children 

to private schools in effect pay twice: as taxpayers they contri-

bute to the support of public schools, and as patrons of private 

schools they pay tuition as well. As withdrawing children from 

the public school system saves he public fisc the cost of educating 

those children, equity, it is submitted, entitles the private school 

parents to share in the savings, through tax credits. Indeed, for 

many proponents, tuition tax credits can be justified as tax re

lief, especially for the middle class. One of the sponsors of 

tuition tax legislation in the House of Representatives, Represen

tative Levitas, said, "The fact is that this bill is not an education 

bill as such. This bill is a tax relief bill. This bill is the 

first effort in recent memory to provide some tax relief to the 
148 

working, productive middle-income people." It is no accident 

that the extensive hearings on the Packwood-Moynihan bill and 

similar proposals, held in January 1978, were styled hearings, not 
149 

on "tuition tax credit bills," but on "tuition tax relief bills." 

(3) The values of diversity and pluralism in American edu

cation are often sounded by proponents of aid to private education, 

including church-related schools. Senator Moynihan has put the 

point with his usual flair: lSO 

Diversity, pluralism, variety. These are values, 
too, and perhaps nowhere more valuable than in the 
experiences that our children have in their early 
years, when their values and attitudes are formed, 
their minds awakened, and their friendships formed .... 
It is time liberalism redefined its purposes in the 
area of education. State monopoly is no more ap
propriate to liberal belief in this field than in 
any other. 
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(4) Proponents of aid point to the rising evidence of the 

success of nonpublic schools in maintaining higher academic stan

dards than their public counterparts, especially in urban areas. 

In a recent, and highly controversial, study, the prominent 

sociologist, James S. Coleman, points to "strong" evidence that 

"Catholic schools more nearly approximate the 'common school' ideal 

of American education than do public schools," in that the achieve

ment levels of students from different parental educational back

grounds, of black and white students, and of Hispanic and non

Hispanic white students are more nearly alike in Catholic schools 

than in public schools. Moreover, Dr. Coleman concluded that, 

even after family backgrounds that predict achievement are con

trolled, the evidence is that students in both Catholic and other 

private schools achieve at a higher level than do students in public 
151 

schools. 

To the extent that achievement and learning are promoted by 

discipline, it· is common knowledge that one of the incentives 

parents have for sending their children to private schools is the 

hope that they will study in a safer and better ordered environment. 

That hope is given impetus by the Coleman report. The "greatest 

difference" between public and nonpublic schools, Coleman reported, 

is that private schools "provide a safer, more disciplined, and 
152 

more ordered environment." 

Dr. Coleman's methodology, especially his sampling methods, 

has been sharply criticized. Ernest L. Boyer, president of the 

Carnegie Foundation for the Advancement of Teaching, has called 

Coleman's study "unavoidably flawed" and said that to base policy 

recommendations on Coleman's "shaky conclusions" is "at best 
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hazardous and at worst disastrous." Moreover, Coleman himself, 

since the release of his report, has said that his major finding 

was not that private schools do a better job than do public schools 

but that effective schools in both sectors have certain charac

teristics in common, such as an ordered environment and strong 

academic demands. "Good public schools do just as well as those 

in the private sector," he said, but he added that "it is not 

insignificant that these characteristics are more often found in 
154 

the private sector." However the Coleman report be interpreted 

there is little doubt that it has fueled the arqurnents of pro

ponents of tuition tax credits. 

(5) The health of private education, it is urged, is espe

cially important to minorities, to the poor, and to students in 

urban areas. Thomas Sowell, a well-known black economist, supports 

. he Packwood-Moynihan proposal as giving to "ghetto youngsters and 

their parents the one thing they most lack in today's educational 

system, namely, a voice and a choice." Sowell has high praise for 

the Catholic schools: "One of the great untold stories of con

temporary American education is the extent to which Catholic 

schools, left behind in ghettoes by the departure of their 

original white clientele, are successfully educating black youngsters 

there at low cost." He concludes, "It would be hard to think of 
155 

any other area where $500 would buy so much." 

Along·similar lines, it is argued that parochial schools 

do a better job at assimilating children of immigrants and other 
156 

minorities than do public schools. A Catholic priest and 

•

ciologist, the Rev. Andrew M. Greeley, believes that Catholic 

hools are more effective at teaching minority groups because 
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such schools first came into being to educate the children of Irish, 

Polish, and other ethnic groups during their immigrations to this 
15 ·7 

country. 

Opponents' case 

Opposition to tuition tax credits, like opposition to other 

forms of aid to nonpublic education, comes from many quarters. 

Some of the opposition turns on church-and-state concerns, some 

on more general grounds. Among the arguments of a non-religious 

character are the following: 

(1) Channelling public resources to the private sector of 
I 

education is perceived as a threat to public education . Andrew 

Leigh Gunn, executive director of Americans United for Separation 

of Church and State, objects to the Packwood-Moynihan bill as 

weakening the public schools' competitive position, converting 

them into "wastebaskets" for poor, minority, and handicapped 

students. "The dream of a great common school system," he con-
158 

eludes, "would be shattered." 

(2) Opponents of tuition tax credits fear that the size 

of the credits, thought to be modest by proponents, will be 

only the beginning. James E. Wood, Jr., executive director of 

the Baptist Joint Committee on Public Affairs, contends that the 

Packwood-Moynihan proposal, if passed, "would open the door for 

divisive s~ruggles to increase tax credits to a meaningful 

level" -- that is, to a level that would provide more than 

merely "psychological" relief to the typical middle-class tax-

Opponents also worry lest enactment of a tax tuition 
159 

. payer . 

credit lead to public funds being diverted from existing 
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educational programs geared essentially to the public sector -

programs already being cut back, of course, by budget policies 
160 

of the Reagan Administration . 

(3) Opponents meet the proponents' arguments about diversity 

head-on. Florence Flast, chairman of the Committee for Public 

Education and Religious Liberty (a group active in parochaid 

litigation), labels the diversity argument "mythical." Non

public schools' "selective admissions and retention policies" 

based on religion, academic achievement, national origin, behavior, 

and socioeconomic status -- make those schools "more elitist than 
161 

pluralistic." 

Racial segregation, Flast argues, is too often one of the 

byproducts of nonpublic education. She cites a report issued in 

1972 by a New York State study commission that found racial 
162 

segregation in sectarian schools to exceed that in public schools. 

(4) Opponents also dispute the proponents' appeals to equity. 

Editorializing against the Packwood-Moynihan bill, The New York Times 
163 

spelled out the logical consequences of the "fairness" argument: 

If it is fair in effect to relieve private school 
parents of school taxes, what about taxpayers 
generally? The elderly, single people, and child
less couples receive no direct services from public 
schools. Shouldn't they also be entitled to tax 
credits? Carried to an extreme, the idea would 
undermine the egalitarian purpose of public educa
tion, indeed of public services generally. 

(5) Central to most opponents' concern about tuition tax 

credits is.the church-and-state issue -- an awareness that 

parochial schools stand to be chief beneficiaries of the tax 

credits. Testifying against the Packwood-Moynihan bill, Andrew 

Leigh Gunn claimed that the "genesis and promotion of this bill 
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represent a certain confluence of religious and political interests." 

He noted that five Catholic priests were involved in the drafting 

of the bill and stated flatly that the "underlying purpose of the 

bill is to give aid to parochial schools." Producing figures that 

at the elementary and secondary school level, denominational schools 

enroll over 90% of nonpublic school students, Gunn declared that 

the bill would encourage religious, ethnic, and class balkanization 

of American society -- citing the unhappy example of i.J'orthern 
164 

Ireland. The Coleman report finds "strong" evidence that private 

schools "are divisive along religious lines, segregating different 
165 

religious groups into different schools." 

Tuition tax credits and the First Amendment 

Any effort to reconcile proposals for federal tuition tax 

credits with the First Amendment must reckon with the Supreme 
166 

Court's 1973 decision in Nyquist. Under the New York law 

being reviewed in that case, parents were permitted to deduct from 

their adjusted gross income (for state income tax purposes) a 

designated amount for each dependent for whom they had paid at 

least $50 in tuition to a nonpublic school. The higher the tax

payer's income, the lower was the ceiling on the total deduction 

he might take (if the taxpayer's income was over $25,000 no deduc-
167 

tion was allowed). 

The parties in Nyquist disagreed over what label best fitted 

the tax benefits conferred by the New York statute -- whether they 

should be called "deductions," or "credits," or something else. 

To Justice Powell, who wrote the Supreme Court's majority opinion, 

the label was a matter of indifference. What mattered was that, 
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from the standpoint of determining whether the tax benefit had the 

purpose of advancing religion, there was "little practical dif

ference" between the tax provision at issue here and the direct 

tuition grants (authorized by another section of the New York law) 

given to parents having an annual taxable income of less than $5,000 

and having children attending nonpublic elementary or secondary 

schools. Whether the parents received (as poor parents did) an 

actual cash payment or were allowed a tax credit (in the section 

under review), the result was the same: "In both instances the 

money involved represents a charge made upon the state for the 

purposes of religious education." Both sections, Justice Powell 

concluded, had a "primary effect that advances religion." More

over, Powell saw in the New York law "grave potential" for "con

tinuing political strife over aid to religion." Hence the New 

York law, tuition grants and tax credits alike, violated the 
168 

First Amendment's establishment clause. In a companion case, 

Sloan v. Lemon, a similar tuition credit program enacted by 
169 

Pennsylvania was struck down. 

It is hard to escape the conclusion that proposals for 

federal tuition tax credits to parents of children in parochial 

and other church-related elementary and secondary schools fall 

within the interdiction of the Nyquist and Sloan decisions. There 

are, of course, technical differences in the way the state statutes 

in New York and Pennsylvania and the various federal proposals 

would work, including the formula by which the amount of a credit 

is to be computed. But one cannot read the Supreme Court's parochaid 

decisions without realizing that the Court has laid down a firm 

line against aid flowing to religious schools, no matter how 
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sophisticated the technique adopted. Dissenters, notably Chief 

Justice Eurger and Justices White and Rehnquist, have protested (as 

they did in Nyquist and Sloan) that tuition credits ought to survive, 

in the interest of equity, diversity, and other values, but to no 
170 

avail. 

Several arguments might be advanced by those who would dis

tinguish Nyquist and Sloan in order to uphold federal tuition tax 

credits. One is that the Supreme Court would be more deferential 

to federal legislation than to a state law. This is a slender reed 

on which to hang the argument. There are indeed areas in which 

the Court is more likelv to qive Conqress wider scope in dealing 

with a problem than it would give the states. Race relations is 

an obvious example; having invalidated a state medical school's 

affirmative action program in the Bakke case, the Court was markedly 

deferential to Congress two years later in upholding a racial 
171 

set-aside for minority employers in public works programs. 

There is no suggestion, however, in the Court's religion decisions 

that Congress will be given a free hand where church-and-state 

issues are at stake. Indeed, such an approach would be ironic 

in the extreme in dealing with an amendment whose original purpose 

was to limit federal, rather than state, power. It was to tie 

the hands of the Federal Government that the First Amendment was 

originally enacted (it has, of course, since been extended to 

the states), and one can only imagine what the framers' reaction 

would be to the notion that the dangers of nationwide aid to 

religion ought to be viewed as less threatening than aid at the 

• state level. 
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Another argument that might be advanced to distinguish Nyquist 

and Sloan would be to argue that the class of beneficiaries under 

federal tuition credit legislation would be far broader than under 

the New York and Pennsylvania statutes. The records in those cases 

made it clear that the vast majority of the tax benefits would accrue 

to patrons of sectarian (mostly Catholic) schools. Proponents of 

federal legislation argue that, by contrast, the Packwood-Moynihan 

proposal includes tuition paid to private and public colleges and 

universities, as well as to elementary and secondary schools. 

Benefits would thus be spread more generally, patrons of religious 

schools being simply part of a larger, secular class -- patrons of 

schools and colleges generally. 

The First Amendment issue cannot be avoided as easily. The 

Supreme Court has been demonstrably more relaxed in reviewing state 

programs aiding private colleges (including church-related insti

tutions) than in passing upon aid at the elementary and secondary 

level. Yet one cannot realistically suppose that, had a state 

lumped parochaid together in a package with aid to higher education, 

the Court would have been in the least bit more disposed to approve 

aid flowing to parochial schools. The Court's Walz opinion 

(upholding tax exemptions for church-owned property) is not in 
172 

point. Long-standing history and tradition had much to do 

with the Court's willingness to view those exemptions as acceptable 

as being part of a larger, secular class of tax exemptions. Cur

rent efforts to help the private sector of elementary and secondary 
173 

education are rooted in no such traditions. Quite the contrary, 

• they are inevitably marked by the religiously based concerns that 
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have led the Court to air its concerns about the political divisive

ness engendered by efforts to aid church-related schools. 

The Court's repeated expressions of concern about the poli

tical divisiveness inherent in programs aiding religion underscore 

the conclusion that a federal program of tuition tax credits would 

not survive Nyquist and Sloan. Even though Nyquist involved only 

a state tax credit, Justice Powell marked the parallel between 

the dangers of political "entanglement" at both state and federal 

levels. Powell said that 

we know from long experience with both Federal and 
State Governments that aid programs of any kind 
tend to become entrenched, to escalate in cost, 
and to generate their own aggressive constituencies. 
And the larger the class of recipients, the greater 
the pressure for accelerated increases •... In 
this situation, where the underlying issue is the 
deeply emotional one of Church-State relationships, 
the potential for serious divisive political con
sequences needs no elaboration.174 

The Supreme Court may, of course, change its mind. Reversals 

are by no means unknown on the bench. But parochaid cases have 

been before the Court repeatedly during the past decade. The 

issues have been fully and heatedly debated. Congress, as a 

coordinate branch, is free to pass such legislation as it will and 

see what happens. But it seems whistling in the dark to suppose that 

the limits in the parochaid area are not already rather well mapped 

out. 

PRAGMATISM AND DOCTRINE IN THE SUPREME COURT 

Justices of the Supreme Court often seek to anchor their 

opinions in history. In the Court's first interpretation of 

the free exercise clause, Reynolds v. United States, Chief Justice 

.Waite looked to the writings of Jefferson for an "authoritative" 
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175 
understanding of the First Amendment. In Everson Justice Black 

looked to the fight led by Madison and Jefferson in disestablish

ment in Virginia as having had the "same objective" as the First 
176 

Amendment. 

Historians are not slow to criticize the Court's use of 

history. Mark DeWolfe Howe voiced his disenchantment with the 

justices' effort to play historian: "The judge as statesman, 

purporting to be the servant of the judge as historian, often 

asks us to believe that the choices he makes -- the rules of law 

that he establishes for the nation -- are the dictates of a past 

which his abundant and uncommitted scholarship has discovered." 

Howe thought that "illusion born of oversimplification" has brought 

the Court to favor the Jeffersonian version of the "wall of 

separation" -- a political principle grounded in rationalism 

over Roger Williams' version -- a theological concern to preserve 

the "garden of the church" in the "wilderness of the world." Modern 

liberals, according to Howe, have not sufficiently recognized the 

complexities of motive which fashioned the policy of separation. 

Howe was concerned that the Court's "current inclination to extract 

a few homespun absolutes from the complexities of a pluralistic 

tradition" would stand in the way of accommodating the religious 
177 

strands in American life. 

The years since Everson have brought so much gloss on the 

First Amenciment that the Court has fallen into the habit -- natural 

to judges as to lawyers -- of putting gloss on gloss. Thus it 

becomes more important to reconcile an opinion with Allen or 

Lemon than to go back to first principles. Moreover, the tradition 

of a "living Constitution" -- a continuing process of reinter-
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pretation -- affects religion decisions as much as any other. Finally, 

the justices again like lawyers -- often seem more comfortable 

with immediate, real life problems than with theory and abstract 

principle. Thus they get the feel of the issue before them -- aid 

to parochial schools, or whatever -- and try their hand at what seems 

like a workable approach to the problem. As a result we see the 

Court evolving pragmatic decisions in which aid to primary and 

secondary schools is one thing, and aid to colleges another. 

Justice Holmes once remarked that a "page of experience is 
178 

worth a volume of history." Holmes had a way of writing pithy, 

readable opinions that sometimes made things seem simpler than 

they actually were. With the advent of the Burger Court, consti

tutional adjudication seems to have taken on a more ad hoc, episodic 

quality -- in constitutional cases generally, not just in religion 
179 

cases. But since so much of the case law on establishment, 

especially aid to education, comes from the Burger era, the present 

Court's pragmatic instincts have particular importance in under

standing judicial glosses on the First Amendment's religion clauses. 

The justices are by no means oblivious to the origins of the First 

Amendment. The contours of the religion cases, however, often owe 

as much to pragmatic institutions as to doctrine grounded in 

historical judgments. 
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KNOWLEDGE FOR WHAT? 
AND FOR WHOM? 

Bridging the Humanities 
and Sciences 
at the Smithsonian 



I 

A DECADE 
OF DISCOURSE 

January 6, 1979, marks the tenth anniversary of the 
Smithsonian 's symposia and seminar program as it is 
now structured for interdisciplinary exchange be
tween sciences and humanities among the Insti
tution's professional staff and their colleagues else
where in the United States and throughout the 
world. These 10 years have produced 4 major sym
posia , a special Bicentennial international confer
ence, over 15 continuing seminar series and special 
seminars, celebration of the Smithsonian's 125th 
birthday and innumerable additional significant 
ceremonial observances, and a range of resource 
services to universities, foundations , and government 
groups. Man y of these activities have brought lasting 
liaison with other organizations and a variety of im
portant published educational materials. Financial 
support from more than 75 contributors has marl P 
possible these and other accomplishments. Th 
posia and seminar programs' audiences range 
those of academic distinction to students of inte 
mediate training and the concerned layman ; partici
pation is designed to bring scholars into close associ
ation with non-specialists in common exploration 
toward new knowledge and insight. 

and new questions and publishing plain English "an
swers" from the sciences and the humanities. In
creasing and diffusing knowledge-the purpose of 
the Smithsonian-requires a partnership of scholars 
a nd citizens . The laboratories, a rt gaJleries, 
classrooms, museums, libraries, observatories , and 
fi eld stations of the Smithsonian are part of a much 
la rger intell ectual network within which ideas, a r
tifacts, and specimens can circulate and illuminate 
each other. Such light can be switched on th rough 
encounters between perso ns who rarely meet in the 
course of normal academic events . Wits are 
sharpened by contrasting techniques and assump
tions , clashing styles of ord erin g data and drawing 
out implications. Books, articles, exhibitions, tele
communications, and recordings capture and ca rry 
further these efforts to synthesize fragm ents of 

1edge. ·'The public" partici pates in the process 
ing yet new questions of the specialists. It is a 

ern version of the kula ring of the Trobriand 
islanders where every participant reciprocall y is a 
donor and recipient. 

Such an open approach to learning runs against 
much of th e current grain of American scholarship. 
Few are willing to follow that old Smithsonian ideal 
of pursuing th e unfashionable by the uncon
ventional. Cullen Murphy's r ecent Harper's essay, "In 
Darkest Academia ," reminds read ers of th e perils 
awaiting scholars whose works a ttract public a tten
tion. Rules of academic humility operate against 
scholars who exhibit curiosity beyond their spe
cialties. Rewards go to those who publish and speak 
to their pee rs. How do taxpaye rs and their represen
tatives respond? Some demand more "accountabil
ity" and "evaluation" of research and teaching, with 
a strong reliance on measuring as the basis for 
legitimacy. The consumer movement has entered the 
world of higher learning at th e ver y moment that 
inflation and tenure battles force a retreat from in
terdisciplinary discourse. The time clock and com
puter become pejorative metaphors of th e " knowl
edge industry" in the minds of those who know that 
human learning cannot flower easily on th e assembly 
line, and that quantification is necessary but not 
sufficient. 
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INTERNATIONAL 
SYMPOSIA SERIES 

Knowledge Among Men, 1965. In commemoration 
of the 200th anniversary of the birth of James 
Smithson, founder of the Smithsonian Institution. 

The Fitness of Man's Environment, 1967. Introduc
tion by The Right Honorable Jennie Lee, M.P., Great 
Britain. Reprinted by Voice of America as The Qual
ity of Man's Environment. 

Man and Beast: Comparative Social Behavior, 1969. 
Alex A. Kwapong, University of Ghana , Chairman. 
Edited by John F. Eisenberg and Wilton S. Dillon. 

The Cultural Drama, 1970. A new look at the melt
ing pot theory. Michio Nagai , Japanese sociologist, 
Chairman. Edited by Wilton S. Dillon. 

The Nature of Scientific Discovery, 1973. In com
rnPmoration of the 500th anniversary of the birth of 

'rnicus. Janusz Groszkowski , Polish Academy of 
ces, Chairman. Edited by Owe n Gingerich . 

m and Communities, 1977. A study o f families in 
America. Margaret Mead , American Museum of 
Natural History, Chairman. Edited by Allan J. 
Lichtman and Joan Challinor. Publication by Smith
sonian Institution Press scheduled for spring 1979. 

In planning: seventh international symposium, 1981, 
to examine biological and cultural factors in human 
adaptation and their implications for the future. 
Donald J. Ortner, Smithsonian anthropologist, will 
edit the proceedings. 

THE QUESTIONS 
WE ASK 

The Office of Smithsonian Symposia and Seminars 
dedicates its second decade to the unfinished educa
tional work of two of its most ardent supporters and 
patrons, Senator Hubert H. Humphrey (1911-1978) 
and Dr. Margaret Mead (1901-1978). These two un
common American leaders launched our 1977 sym
posium on "Kin and Communities." They continue 
to inspire all those who specialize in bringing the 
humanities and sciences to bear on understanding 
and improving life on this small planet. 

Senator Humphrey, a Smithsonian Regent during 
his Vice-Presidency, and Dr. Mead , who chaired our 
last major education program, appreciated the great 
potential of the Smithsonian as a link between town 
and country, capital and province, scholars and 
other citizens. "We all benefit," he wrote to Secretary 
S. Di llon Ripley on J u ly 8 , 1977 , "from the sch, 
and artistic interchange when people are brou 
the capital from local academic and civic com
munities and share the fruits of their projects with 
larger audiences." 

At the time of her death on November 15 , 1978, Dr. 
Mead was working with the Smithsonian to plan cel
ebrations marking the centennial of Albert Einstein's 
birth and the I nternational Year of the Child . She 
served the Institution in d iverse ways. She was with 
us so often that a mother once told her, "I think I'll 
bring my children up to see you in that office at the 
Smithsonian where you live." " In each age ," wrote 
Mead in New Lives for Old, "there is a series of press
ing questions to be asked and answered. On the cor
rectness of the questions depends the survival of 
those who ask; on the quality of th e answers depends 
the quality of the life those survivors will lead." 

The Office of Smithsonian Symposia and Seminars 
enters its eleventh year J anuary 6, 1979, with a rec
ord of asking a wide range of questions. We remem
ber that the Copernican revolution started by 
Koperni k's asking "What is night, and how is it pro
duced?" We ask in 1979 a less cosmic but important 
question: "Are art, science, and technology the 
products of the p lay impu lse in mammals?" With 
such queries, we will continue to lead scholars and 
their patrons into a vital joint enterprise: asking old 



ILLUSTRATIVE SEMINARS 
AND COMMEMORATIONS 

Albert Schweitzer Centennial 
Architectural Reflections of the Human Life Cycle 
Biological Hierarchies: Thei1- Origins and Dynamics 
Cultural Implications of Detente 
Declaration of Independence: Contemporary 

Implications 
From Religious Toleration to Religious Freedom 
Lewis He nry Morgan , Ancient History , Centennial 
Man's Internal Environment 
O utlook for Space 
Popular Cu ltu re 
Science and Society in China 
Scientific Urban Planning 
The Educational Uses of Museums 
The United States in the World 
Voluntarism and the Public Interest in American 

Society 

' Certain of these were developed in association with o 
organizations. 

National Savings and Trust Companr 
National Science Foundation 
New World Foundation 
Olympic Airways 
Pet Incorporated 
Piasecki Foundation 
Population Council 
Ralston Purina Trust Fund 
Reader's Digest Foundation 
Riggs National Bank 
Rockefeller Brothers Fund 
Rockefeller Foundation 
Roots Foundation 
Ruder & Finn 
Russell Sage Foundation 
Sperry Rand Corporation 
G. Violet Sturgeon 
- 1ic Foundation, Inc. 

Instruments Foundation 
Instruments Incorporated 

Time-Life Films 
U.S. Department of State 
U.S. Office of Education 
Washington Post 
Wenner-Gren Foundation 
Westinghouse Electric Company 
Weyerhaeuser Company 
Xerox Corporation 
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RESOU RCE SERVICES 

American Association for the Advancement of 
Science 

American Council of Learned Societies 
American Museum of Natural History 
Amer ican Studies Association 
American Universities Field Staff 
Aspen Institute for Humanistic Studies 
Brown University 
Bryn Mawr College 
Columbia University 
Commission on Nontraditional Study 
Council on Foundations 
Institute for Advanced Study, Princeton 
Institute for I ntercultural Studies 
Institute for Psychiatry and Foreign Affairs 
International Communications Agency 
International Studies Association 
National Aeronautics and Space Administration 

·,ma! Endowment for th e Humanities 
nal Institute of Child Health and Human 
velopment 

National Institute of Education 
Navajo Commun ity College 
New Directions 
Oglala Sioux Community College 
Preservation Society of Ne1rport (Rhode Island) 
Redwood Library 
Teachers College, Columbia University 
University of Alabama 
University of North Dakota 
Virginia Polytechnic Institute 
Wake Forest University 

FINANCIAL 
CONTRIBUTORS 

Alfred P. Sloan Foundation 
American Security and Trust Company 
BASF Wyandotte Corporation 
Bendix Corporation 
James R. Bird 
Bucyrus-Erie Company 
Bunge Corporation 
Bunker Ramo Co1·poration 
Capital Cities Broadcasting Corporation 
Champion Spark Plug Company 
Charles F. Kettering FoundaLion 
Charles Ffizer and Compan y 
Columbia Broadcasting System, Inc. 
Commonwealth Fund 
Copernicus Society of America 
Eaton Charitable Fund 
Eaton Corporation 
Eli Lilly and Company 
Ellis L. Phillips Foundation 
Exxon Corporation 
Exxon Research and Engineering Corporation 
Fawcett Printing Corporation 
Fluor Corporation 
Ford Foundation 
Ford Motor Company Fund 
Geigy Chemical Corporation 
George Gund Foundation 
Grant Foundation, Inc. 
Harcourt Brace Jovanovich, Inc. 
Hewlett-Packard Com11an y 
Hoffmann-LaRoche Foundation 
I U International 
Ingersoll-Rand Company 
Institute for Psychiatry and Foreign Affairs 
International Business Machines Corporation 
International Telephone and Telegraph Corporation 
Liberian Foundation 
Lilly Endowment 
Litton Industries, Inc. 
Louwana Fund , Inc. 
Marriott Corporation 
Massey-Ferguson Limited 
McDonald 's Corporation 
Merck Company Foundation 
Morris and Gwendolyn Cafritz Foundation 
Mrs . Paul's Kitchens, Inc. 
National Aeronautics and Space Administration 
National Endowment for the Humanities 
National Institute of Child Health and Human 

Development 



THE QUESTIONS 
WE ASK 

The Office of Smithsonian Symposia and Seminars 
dedicates its second decade to the unfinished educa
tional work o f two of its most ardent supporters and 
patrons, Senator Hubert H. Humphrey (1911-1978) 
and Dr. Margaret Mead (1901-1978). These two un
common American lead ers launched o ur 1977 sym
posium on "Kin and Communities." They continue 
to inspire all those who specialize in bringing the 
humanities and sciences to bear on understanding 
and improving life on this small planet. 

Senator Humphrey, a Smithsonian Regen t during 
his Vice-Presidency, and Dr. Mead , who chaired our 
last major education program, appreciated the great 
potential of the Smithsonian as a link between town 
and country , capital and province, scholars and 
other citize ns. "We all benefit, " he wrote to Secretary 
S. Dillon Ripley on Jul y 8, 1977, " from the sch, 
and artistic interchange when people are brou 
the capital from local academic and civic com
munities and share the fruits of their projects with 
larger audiences." 

At the time of her death on November 15, 1978 , Dr. 
Mead was working with the Smithsonian to plan cel
ebratio ns marking the centennial of Albert Einstein 's 
birth and the International Year of the Child . She 
served the Institution in diverse ways. She was with 
us so often that a mother once told her, "I think I'll 
bring my children up to see you in that office at the 
Smithsonian where you live. " "I n each age ," wrote 
Mead in New Lives for Old, "there is a series o f press
ing questions to be asked and answered. On the cor
rectness of the questions depends the survival o f 
th ose who ask; on the quality of th e answers d epends 
the quality of the life those survivors " ·ill lead ."' 

The Office of Smithsonian Symposi a and Seminars 
enters its eleventh year J anuary 6 , 1979 . ,,·ith a rec
ord of asking a wide range of questions. \\'e remem
ber that the Copernican revolution started by 
Kopernik's asking "What is night. and how is it pro
duced?" We ask in 1979 a less cosmic but important 
question : "Are art , science , and technology the 
products of the play impulse in mammals )" \Vith 
such queries, we will continue to lead scholars and 
their patrons into a vital joint enterprise : asking old 

and new questions and publi shin g plain English "an
swers" from the scie nces and the humanities. In
creasin g and diffusing kn owledge-the purpose of 
the Smithsonian-requires a partnership of scholars 
a nd citizens. The laboratories, art gaJl eries, 
classrooms, museums, librari es, observatories, and 
fi eld stations of the Smithson ian are part of a much 
larger intellectual network within which ideas , ar
tifacts, and specimens can circulate and illuminate 
each other . Such light can be switched on through 
e ncounters between persons who rarely meet in the 
course of normal academic events. Wits are 
sharpened by contrasting techniques and assump
tions , clashing styles of ordering data and drawing 
out implications. Books, articles, exhibitions , tele
communications, and recordings cap ture and carry 
further these efforts to synthesize fragments of 

edge. "The public" participates in the process 
ing ye t new questions of the specialists. It is a 

ern version of the kula rin g of the Trobriand 
islanders where every participant reciprocally is a 
donor and recipient. 

Such an open approach to learning runs against 
much of the current grain of American scholarship. 
Few are willing to fo llow that old Smithsonian idea l 
of pursuing th e un fashionable by the uncon
ventio nal. Cullen Murphy's recent Harper's essay, "In 
Darkest Academia," reminds readers of the perils 
awaiting scholars whose works attract public a tte n
tion. Rules of academic humility operate against 
scholars who exhibi t curiosity beyond their spe
cia lties. Rewards go to those who publi sh and speak 
to their peers. How d o taxpaye rs and their re presen
tatives respond ? Some demand more "accountabil
ity" and "evaluation" of research a nd teaching, with 
a strong reliance on measuring as the basis for 
legitimacy. The consumer move ment has entered the 
world of higher learning at the very moment that 
inflatio n and tenure battles force a retreat from in
te rdisciplinary discourse. The time clock and com
puter become pejorative metaphors of the "knowl
edge industry" in the minds of those who know that 
human learning can not flower easily on the assem bly 
line, and that quantification is necessary but not 
sufficient. 
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ls there hope for "darkest academia"? 

In their respective autobiographies, The Education of 
a Public Man and Blachberry Winter, Hubert Hum
phrey and Margaret Mead clearly regarded setbacks 
as opportuni ties rather than defeats. They were 
aware of cyclical movements and moods of citi ze n
scholars a lternating between participation and with
drawal. Despite their prodigious energy, they 
respected th e usefu lness of privacy, 1·etreat, and re
flection , and wou ld want to protect some scholars 
from the social pressures to make all learn ing an 
immediate solution to a problem. T hey reali zed th e 
lessons to be learned from tension and con fli ct. What 
was important to both was to find ways and means of 
keeping human curiosity alive long after the child
hood years of exploring and testing. T hey would ru:i t 
be a larmed that in a democarcy of learn ing, sch 
need the help of politicians , business executive 
children , and television producers in posing que -
tions and seeking eclectic answers. 

Our small office is one social invention for giving a 
choice to those specialists and generali sts who want 
to exercise their sense of wonder and take an occa
sional glimpse at a larger whole without losing sight 
of specifics. I ts functions are similar to those of the 
Committee on Social Thought of the University of 
Chicago and the New York Institute fo r the Human
ities. In the Smithsonian house one finds many man
sions. We join a ll of our households to ask the d aily 
question, "Knowledge for what and for whom ?" 
That is another way of asking , "Who has the right to 
an idea'" These deceptively simple questions are 
central to those educators at the Smithsonian who 
share ideas, hypotheses, data , and insight with 
people having curiosity about the major themes and 
problems of modern civilization. T hey include 
teachers, parents, authors , broadcast writers and 
producers, public officials, and scholars unafraid to 
venture beyond their fi elds. Two decades after Lord 
Snow's p rovocative essays on "the two cultures"
science and li terary humanism-the Smithsonian 
continues to experiment with scholarly communica
tions aimed at bringing both the sciences and hu
manities to bear on answering questions of possible 
common in terest to scholars and their patrons, th e 
taxpaying public. 

- Wilton S. 

The Office of Smithsonian Symposia and Seminars 
speciali zes in interdisciplinary approaches to knowl
edge and the sharing of such knowledge with the 
academic com munity and the wider public. It is 
se rved by an Advisory Committee made up of 
scholars a nd other specialists from various com po
nents within the Institution . 

Wilton S. Dillon Director 
Doroth y Richardson Associate Director for 

Administration and Publications 
Carla M. Borden Associate Director for Programs 
H elen Leavitt Assistant 
Barrick Groom Consultant 
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