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Aspen Institute_ for Humanistic Studies 
2010 Massachusetts Ave., N.W., Washington, D. C. 20036 • (202) 466-6410 

Honorable Edwin Meese III 
Counselor to the President 
Honorable James A. Baker III 
Chief of Staff ; 1\ ' 

Honorable Michael K. Deaver 
Deputy Chief of Staff ...... 
The White House ~;T'!·m· 
Washington, D.C. 20500 ··.: 

Dear Ed, Jim and Mike: 

July 31, 1981 

I have waited to write to you about Sandra O'Connor until th~ 
initial response had subsided and her nomination could be placed iri~ 
thoughtful perspective. I was very pleased with President Reagan's 
nomination of Judge O'Connor and believe she has the potential to .be 
an uniquely outstanding member of the Supreme Court. 

I think it is impor.tant that Judge O'Connor's selection be con
sidered .in light of the basic principles that are central to American 
pluralism and democracy. Her respect for the constitutional division 
of authority and responsibility among the branches and levels of gov
ernment is key. Her commitment to due process, fairness ana equality 
is fundamental. My belief in Judge O'Connor's legal attributes is 
based both on her public record and on discussions with a number of 
my law school classmates and colleagues who know her professionally 
and personally. Their comments and judgments about her were all 
strikingly similar and favorable. ' 

The personal characteristics of tolerance and sensitivity to 
the beliefs and opinions of others are very important to me. Judge 
O'Connor seems to possess those qualities. As a member of a religious 
minority, I become concerned with any indication of political intol
erance. Thus the virulence of those who had a negative reaction to 
her nomination deeply disturbed me. I think the White House response 
to that opposition was approprfate and prudent. In addition, I am 
obviously delighted that Judge O'Connor is a woman. Both the equity 
of the appointment and the political common sense that it showed were 
magnificent. 



-~ 

~ ; .... ..... 

Honorable Edwin Meese III 
Honorable James A. Baker III 
Honorable Michael K. Deaver 
July 31, 1981 
Page Two 

ram attaching a column by Judy~ because it emphasizes ·what 
I firmly believe: that President Reagan is a pragmatic conservative; 
th.at he is not an ideologue and will not be dominated by narrow view
points;. and, of most signifi.CE,anc~, that he will act in the best interest 
of the people as a ~hole. President Reagan's appointment of Sandra 
O'Connor reached out to me and a lot of other individuals, male as well 
as female, in a very p~tsonal way • 

. ---~ · 

Please thank the President for me. 

Sincerely, ."f: .. 

. 
~ 

Bobbie Greene Kilberg 

Enclosure 



THE WASHINGTON POST> 7/10/81, Cl-4 



U.S. Department of Justice 
______ Office of the Deputy 

Attorney General 



®ff~ nf tqt 1\ttnmfl! Oiriwrnl 
DJ iu1~ingtnn, i. Q!. 2nszn 

July 31, 1981 

Dear Mr. President: 

I have the honor to enclose a nomination in favor of 
Sandra Day O'Connor, of Arizona, to be an Associate Justice 
of the Supreme Court of the United States vice Potter Stewart, 
retired. 

Judge O'Connor was born March 26, 1930 in El Paso, Texas, 
and was raised on a ranch iri Eastern Arizona. She is married 
and has three children. She was graduated from Stanford Uni
versity with Great Distinction in 1950, where she majored in 
economics. She then entered Stanford Law School, from which 
she graduated in 1952 as a member of the leg~l honorary society, 
the Order of the Coif. She also i ~rved as a member of the Board 
of Editors of the Stanford Law Review. She was admitted to the 
Bar for the State of California in 1952 and to the Bar for the 
State of Arizona in 1957. 

She served as Deputy County Attorney for San Mateo County, 
California from 1952 to 1953; as a Civilian Attorney, Quartermaster 
Market Center, Frankfurt/Main, W. Germany from 1954 to 1957; was 
in the private practite of law in Maryvale, Arizona from 1958 to 
1960; was an Assistant Attorney General, State of Arizona from 
1965 to 1969; and was a State . Senator, Arizona State Senate, from 
1969 to 1975, where she served in 1973 and .1974 as Senate Majority 
Leader. She then served as a Judge on the ~aricopa County 
Superior Court from 1975 to 1979. Since 1979, she .has served as 
a Judge on the Arizona Court of Appeals. She has served in each 
of the foregoing capacities with great distinction. 

Judge O'Connor bears an excellent reputation as to character 
and integrity, possesses judicial temperament, and is well quali
fied, I believe, to be an . Associate Justice of the Supreme Court 
of the United States. 

I recommend the nomination. 

Respectfully, 

The President 
The White House 



.... 

Birth: 

Legal Residence: 

Marital Status: 

Education: 

Bar: 

Experience: 

Office: 

Home: 

Ethnic Group: 

Salary: 

- ·- - - ·---- - -

SANDRA DAY O'CONNOR 

March 26, 1930 

Arizona 

Married 

1950 
1952 

1952 
· 1957 

1952 - 1953 

1954 - 1957 

1958 - 1960 

1961 - 1964 

1965 - 1969 

1969 - 1975 

1975 - 1979 

1979 - present 

.,... . ~ 

El Paso, Texas 

John Jay O'Connor, III 
3 children 

Stanford University 
A.B. degree 
LL.B. degree 

California 
Arizona 

Deputy County Attorney 
San Mateo County, Ca. 

Civilian Attorney 
Quartermaster Market Center 
Frankfurt/Main, W. Germany 

Private practice 
Maryvale, Arizona 

Homemaker & Childc_are 

Assistant Attorney General 
State of Arizona 

State Senator 
Arizona State Senate 

Judge 
Maricopa County Superior Court 

Judge 
Arizona Court of Appeals 

101 W. Jefferson 
Phoenix, Arizona 85003 
602 255-4828 

3651 E. Denton Lane 
Paradise Valley, Arizona 85253 
602 955-6653 

Caucasian 

$88,700 

' 
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Sandra Day O'Connor, of Arizona, 

to be an Associate Justice of the Supreme Court of the 

1 j 

United States vice Potter Stewart, retired. 
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i 'Vindictive', Person Opposing l O'Connor, President Asserts 
! By Fred Barbash Reagan's Aug. 3 letter, verified by 

Washington P011tstattwr1ter the White House yesterday, was in 
President Reagan; in a letter to an response to a letter of protest sent to 

Illinois anti-abortion leader, has said him by Marie Craven, secretary of 
that opposition to Supreme Court the Illinois Pro-Life Coalition. 

• nominee Sandra Day O'Connor is "I believe that' most of the talk 
being "stirred up" principally by one about the appointment was stirred 
"vind:ictive" person in Arizona. up principally by one person in Ar-

Tll.~,.l~tter itself is stirring up izona," Craven quoted Reagan's let
mo(e anger~ -among . conservatives. ter as saying. "I· have done a· great 
Reagan did not nam~ ~he "vindic- deal of checking .on this and have 
tive" person, but conservatives think found .this person has something of a 
he is referring to one of their- most > record of being vipdictive," the pres
prominent anti-abortion activists, - ident ~d!!ed without elabqrating. _ 

, Arizona Dr. Carolyn Gersters. - _Reagan,-went. 9n to- describe, in
. : · l{l : addition, data on O'Connor's accurately/ -~<t.CQ!mor's . · ~gislative 
, liofi~ record contained in the letter . vote in 197 4. on . a-r,ider prohibiting 
j -~ppears inaccurate, and conserva- abortions ·at the ·unive~ity :of Ari
i ~ !iv~ ·again are charging Reagan with . zona · hospital. Reagan wrote Craven 
i t being uninformed on the history of that the Arizona Senate ''turned that 
l ~ hisipominee. . ~ . down'' because · its :members,;1nclud-

. : ::- Gersters reportedly started the ing O'Connor, thought it was \!Jlcon-
cr~ticism of O'Connor's abortion vot- slitutional. . . . . .. 

· irig record in the Arizona legislature, Legislative ·records indicate that 
and~ that led to an outcry from the rider became law witl) Senate 
anti;-abortionists following the approval: O'Connor voted against it, 

--~1 _____ 
7

:----:----,i~O::_'_:_C~on: n=o=r~n=o=mination. . according to legislati"'.e records. 

~~ ~ 
a~~/ 
~~ 

-~ 
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August 3, 1981 

Dear Mrs. Craven: 

I'm sorry to be so long in responding to your letter, but 
I've found in all the channels of government. it often 
takes a while for letters such as yours to get through the 
mail deparwent and over to my desk. So forgive me for 
that. I thank you for writing and appreciate the opportunity 

' ~ CC\J!KOOfit with regard to my Sypr~ e.~t aEE.C!~ntment and n.y position on abortion. - - --~ ..... _ _ 
~A L<- ~-~----·~_,,,..~~ 

.L.-----\ 
I believe that mst of the m about trrf appointment was 
stirred up principally by one person in Arizona. I have done 
a great Jeal of c.uecki.ng on this and have fowid this person 
l~ SO!llething of a record of being vindictive. I have not 
cilanged my position; I do not think I have broken my pledge. 
Mrs. 0' Connor 1'.as assured :me of her personal abhorrence for 
abortion. She has explained, as her attacker did not explain, 
t he so-called vote against preventing university hospitals in 
Arizona from performing abortions. 

iihat actually happened occurred back when she was a Ser...ator 
in the state government. A bill had been passed by the Se.:u1te 
and sent over to the . House calling for some rebuilding., of the 
football stadium at the university. The House added an 
amendment which would have prevented the university hospitals 
from perforating abortions. But the constitution of Arizona 
makes it: plain that any amendment must deal with the sttl> ect 
in tne orig:Lial bill or it is illegal. For this reason the 
Senate, inclwing Mrs. O'Connor, turned that down. 

Much is being made now of her not coming out with flat 
declarations regarding what she might do in the future. But 
let mt> point out it is .impossible for her to do this because 
such statements could then be used to disqualify her in f uture 

/ 

{}3565:3 
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cases coming before the Supreme Court. She is simply 
observing.a legal -protocol that is imposed on anyone who 

' I 

is in the process of a judicial appJintment. I have every 
confidence in her and now want you to know my own position. 

I still believe that an unborn child is a human being and 
that the only way that unborn child's life can be taken is 
in the context of our long tradition of self-defense., meaning 
that, yes, an expectant oother can protect her own life 
against even her own unborn child, but we cannot have abor
tion on demand or whim or because we think the child is going 
to be less than perfect. 

I thank you for your prayers in my behalf and for your 
support. I hope tl:iat I have cleared the air on this subject 
now because I would iike to feel t..i-:iat I did have your continued 

, ~proval. 
~~ 

. ':11ianks again. 

Mrs. Marie Craven 
8U2o South Francisco 
Chicago., Illinois 60652 

r:mel 

Sincerely, 

\)cc:RR:H. vonDamm:D. Llvingston:CF 

8 l O 8 06 
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To: Mrs. Marie Craven 

Dear Mrs. Craven: 

I'm sorry to be so long in responding to your letter, but I've 

found in all the channels of government, it often takes a while 

for letters such as yours to get through ~he channels UM the 

~ail department and over to my desk. So forgive me for that. 

::I thank you for writing and~~~portunity to 

comment with regard to my Supreme Court appointment and my 

position on abortion. 

I believe that most of the talk about my appointment was stirred 

up principallX by one person in Arizona. I have done a great deal 

of checking on this and have found this person has something of 

a record of being vindictive. I have not changed my position; I 

do not think I have broken my pledge. Mrs. O'Connor has assured 

me of her personal abhorrence for abortion. She has explained, 

as her attacker .did not explain, the so-called vote against pre

venting/niversity /ospitals in Arizona from performing abortions. 

) What' actually happened occurred back when she was a Senator in 

the state government. A bill had been passed by the Senate and 

sen~ over to t h e Ho u se c a ll ing for some rebuilding of the f oot 

ball stadium at the /niversity. The House added an amendment 

which would have prevented the y'niversity /ospitals from performing 

abortions. But the constitution of Arizona makes it plain that 

any amendment must ·deal with the subject in the 

it is illegal. •!IJlll~i-o•em""'~•.,, ~r this reason t~ the 

originil bill or 

Senate, including 

., ., 
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Mrs. O'Connor'-s.r, turn"1.hat dbwn. /Mu~h isbeing made now of 

her not coming out with flat declarations regarding what she might 

do in the future. But let me point out~it is impossible for her 

to do this because such statements could then be used to disqualify 

her in future cases coming before the Supreme Court. She is 

simply obse r v ing a legal protocol tha t is i mposed on anyone who 

, .-is in the process of a judicial appointment. ~. 
··confidence in her and now want you to know my 

still believe that an unborn child is a human 

I have every 

own position.~ 

being and that the 

only way that unborn child's life can be taken is in the context 

an of our long tradition of self-defense, meaning tha~yes, 

e x pectant mother can protect her own life against even her own 

unborn child/~ut we cannot have abortion on demand or whim or 

because we think the child is going to be less than perfect. 

I thank you for your prayers in my behalf and for your support. I 

hope that I have cleared the air on this subject now because I 

would like to feel that I did have your continued approval. 

Thanks again. 

Si nc erel y , 

/s/ Ronald Reagan 



July 7, 1981 

De ar President Reagan: 

A number of pro-life people are planning on picketing you 

at your departure point tonight to protest your confirmed 

appointment of Judge O'Connor from Arizona to the office of 

Supreme Court Justice. 

Instead of participating in this protest, I have decided 

' :to write this letter. 
'?. ~.. 

I have been an active pro-lifer since April of 1973. I have 

served and am serving on Boards of Directors of local pro-life 

groups, have served as Chairman of Illinois Citizens Concerned 

for life and have contributed too many valuable hours away from 

home and family (including 5 small children) to let what you have 

done today go _unnoticed. 

I have both anger, resentment and frustration pent up in me 

at this moment because I sincerely feel you have betrayed me and 

millions of Americans including over 8 million pre-born babies. 

They will continue to be aborted every 30 seconds simply because 

they are a simple inconvenience to so many of our countries women. 

I am a Chicago resident, of Irish Catholic heritage and up 

until my involvement in pro-life, a co:.nmitted Democrat. I worked 

for your election, along with countless others, distributing your 

cam~aign literature, makin g phone calls , coordinating blitz ' s e tc. 

I don't want any credit for any of this. I just want you to know 

that at this precise moment I know that the power of your office 

has taken precidence over your party platform and your campaign 

promises. 
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. I feel I am a grass roots citizen -- and I am sickened by 

witnessing once again the broken promises of the politician. 

When you were shot, I prayed for your swift recovery. I 

continue to pray for you daily that your judgements will be 

wise ones. 

Today I am having difficulty believing that you meant the 

words of a letter you sent to National Right to Life Convention 
~ 

~· : Pn June 18, 1981 ••• "I share your hope that someday soon our 

laws will reaffirm this principle. (that abortion is the taking 

of human life) We've worked together for a long time no~, and like 

you, I am hopeful that we will soon see a solution to this 

difficult problem." 

By this appointment, you have betrayed pro-life. Judge 

Sandra O'Connor is a known advocate of pro-abortion legislation. 

How, then, can this appointment bring us closer to our goal of 

protecting the preborn children of America? 

I only hope that the U.S. Senate rejects your appointment. 

Maybe this is your ultimate goal - your appointment of a woman 

to satisfy the pro choice feminists -- followed by rejection of 

her appointment by the Senate and an alternative candidate appointed 

to satisfy all factions. 

I hope for the sake of our nations' most vital resource, 

our 'children, I am right. 

8026 S. Francisco 

Chicago, Illinois 60652 

Sincerely, 

Mrs. Marie Craven 
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THE WHITE HOUSE 

WASHINGTON 

August 13, 1981 

MEMORANDUM FOR THE PRESIDENT 

FROM: FIIBD F. FIELDIN~s • ~ ~~ 
SUBJECT: Nomination of Sandra Day O'Connor to 

be an Associate Justice of the United 
States Supreme Court 

The Department of Justice and the Counsel's Office have 
completed their respective reviews of the Federal Bureau of 
Investigation's full field investigation and other data 
pertinent to the clearance of Judge O'Connor. Accordingly, I 
recommend that you sign the attached nomination. 

The Senate Judiciary Committee has scheduled confirmation 
hearings commencing September 9, 1981. 

Attachment 



MEMORANDUM 

THE WHITE HOUSE 

WASHINGTON 

August 14, 1981 

FOR: 

FROM: 

SUBJECT: 

1. In a couple of conversations, Judge O'Connor has 
mentioned in passing that she wished she had more 
of an idea of specific questions that are likely 
to be directed to her at the hearings. I am 
confident that someone is helping her anticipate 
questions, and that someone is gathering an as
sortment of materials that might be of help, but 
I thought I should mention it. Presently she 
plans to leave Arizona on August 28 to drive to 
Washington. 

2. Should there be a suggestion that selected mem
bers of Congress be included at the proposed 
reception September 23 for the Judiciary, perhaps 
we should talk. (Nothing indicates, however, 
a need to include any Congressmen at this par
ticular reception.) 
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THE O' COj,NOR SU-PREME COURT NOMINATlON: 
A COJ~STJ TUTJONAL LAWYER COMMENTS 

by 
.. 

* William Bentley Ball• 

As one whose practice is in the field of consti

tutional law. one thing stands out supremely when a vacancy 

on the Supreme Court occurs: the replacement should be 

_deliberate, not impulsive. The public interest is not 

served by a fait accompli, however politically brilliant. 

The most careful probing and the most measured delibera

tion are what are called for. · Confirm in haste, and we 

~ay repent at leisure. 

Unhappily, the atmospher~ surrounding the nomi nation 

of Sandra Day O'Connor to the Supreme Gour~ is one almost 

of panic. Considering that the liberties of the Araerican 

peop]e can ride on a single vote in the Supreme Court, 

riTIY politically or ideologically motivated impatjence 

should be thrust aside and time taken to do the job right. 

Plainly, there is no need for instanteous confirmation 

hearings, and the most painstaking effort should be made 

t o fully know the qualifications - including philosophy -

of the candidate. Hy first plea would be, therefore: · 

Don't rush this nomination through. 

;1y second relates indeed to the iii,1tter of "phi]os

ophy". Some zealous supporters of the O'Connor nomination 

(who themselves have- notoriety as ideologues) have made 

the astonishing statement that, on the Supreme Court of 

the United States, ideology doesn't count. They say, in 

other words, that it should be of no significRnce that 

.. ~ Former Chairr:lan, Federal Bar P.ssociation Co&Tu~ittee 
on ConstJtutional Law. 
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. . .. 
' · ' · 

a candidate would_ have · an actual and proved record of 
• ... 'I,; 

~ having vot~d or acted on behalf of racism or anti-Semitism 
• 

or any other phi lo·sophic point of view pr9f oundly opposed· 

. by millions of Americ;ans. The_se conceFns are ·not dispelled 

by a recital that the candidate . is "personally" _opposed to 

· such a point of view. Why the qualifying adverb? Does that 

not imply that, while the candidate ~ay harbor private 

disgust over certain practices, he or she does not intend 

to forego support of those practices? 

Philosophy is everything in dealing with the suacious 

provisions of the First Amendment, the Due Process Clauses, 

equal protection and much else in the Constitution. It 

is perfect nonsense to pra~se a candidate as a "strict 

constructionist" when, in these vital areas of the .Con

stitution, there is really very little ]ar.1guage to "strict1y" 

construe . As · to other areas of the Cons ti tut ion (~., 

Article I, Sect. 4 - "The Congress shall assemble at least 

once in every year. . . "), to speak of "strict construction" 

is also absurd, since @erythinb is already "constructed". 

It i.s likewise meaning:ess to adv;mce -- a given can

didate as a "consE:rvctive" (or as a "libl:'r:11 '.'). In the 

matter of Mrs. O'Connor, the _-lc.bel "conservative" has un

fortunately been . so employed as ro obfuscate a very real 

issue. The scenario goes like this: 

Conunent: "Hrs. O'Connor is said to be 
pro-crhortion. ~• 

Response: . "Really? But she is a staunch 
conservative." 

Just as • eaningful would be: 

- 2 -
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Comment: "John Smith is said to be a 
mathematician." .... ""' ... ~ . 

Response: "Really? But he is from Chicago." . 
' : .. ~ 

' 
Whether .Mrs. O'Connor is labeled a "conservativ.e" is "ir

relevant to the question respecting her views on abortion. 

So would it be on many another subject. 

The New York Times editorialized July 12 on "What To 

Ask Judge O'Connor". Tne four questions it posed (all 
0 philosophical", by the way) 'Were good. To these many 

another question need be added. For example: 

lrnat are the candidate's views on 

the proper · role of administrative agencies 
and the assumption by them of powers not 
clearly delegated? 

the use by IRS of the tax power in order 
to mold social views and practices? 

the allowable reach of gpvernmental control 
respecting family life? 

busing . for desegregation? 

the proper role of government with r~spect 
to non-tax-supported, private religious 
schools? 

sex diff~rentiation in private employments? 

freedom of religion and church-state separa
tion? 

Broad and bland answers could of course be Qiven ..., to 

each of these questions, but lack of knowle2ge or lack of 

specificity in an~wers would obviously be useful indices of 

the capabilities or candor of the candidate. Fair, too -

- 3 -
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and be questions to the candidate calling 

, ·tor agreement .with ! . disagreement ~ith, and discussion of, 

• major prior de~isions of the Supreme Court. Not the slighest 
• r • 

impropriet)' would be· involved in. and much could be gained 

by, public exposition of the candidate's' fund of information 

on these cases, interest in the problems they have posed, 

and reaction to the judgments made. 

Even these few considerations make it clear that the 

Senate's next _job is not to confirm Mrs. O'Connor but instead 

to find out who she really is - that is, what convictions 

she possesses on great issues. I thus return to my theme 

that deliberativeness, not haste, should be the watchword 

respecting the confirmation inquiry. The fact that a woman 

is the present candidate musf ·not (as Justice Stewart 

indicated) be dispositive of choice. It should certainly 

not jac~knife basic and normal processes of selection. At 

this point, no prejuclgment - either ~ay - is thinkable. 

Ot~,er vacancies may soon arise. Tne precedent of 

lightinf-f2st decisions in the matter of choosing our 

Supreme Court Justices would be a bad precedent indeed. 

- 4 -
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'hlE SUN, S1111day, September 6, 1981 

'Symbols' believed at stake 

New Right l{eeping O'Connor under fire 
By Lyle Denni5ton 
Washington Bureau ol The Sun 

Washington-In an old-fashioned way, 
the radio announcement begillS: ''Should a 
genUeman ask a lady an embarrassing 
question?" , 

But that is as far as chivalry goes. 
The annooncer goes on immediately to 

suggest that members of the Senate ask 
Sandra Day O'Connor some very tough 
questions, about abortion and teenage sex. 

That 60-secood message is being broad• 
cast ill several states this weekend, and ' 
will be heard even more widely before 
Wednesday, the day the Senate Judiciary 
Colllllllttee starts questioning Judge O'· 
CoDDOr, the first woman ever to be nomi• 
nated to the Supreme Court. 

Richard A. Viguerie. leader of the New 
Right coalltioo that is fighting Judge O'· • 
Connor's nomiDation, is the man behind 
the radio spoL One of the purposes. he 
says, is to make sure that the Senate-and 
especially the White House-realizes that 
the New Right bas not given. up. 

Against strong indications that the 
Arizona judge will win Senate approval as 
a jusuce without any notable difficulty, 
her challengers say they are persisting. 

"We are not discouraged because of an• 
uc1pated losing the vote." ~ - Viguerie 
said. "We're not under illusions about our 
chances of wiDning, but the only time yc,u 
lose is wben you fail to fighL" 

Inside the Senate hearing room, "the 
right kind of questions are going to be 
asked," lf Mr. Vlguerie's grass-roots radio 
campaign gets the results it seeks. 

Outside the Dirksen Senate Office 
Building. Nellie Gray, who leads each 
January's "~rcb for Life" to protest the 
Supreme Coun's 1973 decision on abor
tions. will be leading anti-O'Connor 
rallies. 

The Senate is the immediate target of 
those efforts, but ii is not the most impor• 
tant one. Mr. Viguerie and his coalition 
followers want President Reagan to notice 
that New Right conservatives are still un
happy about the choice of Mrs. O'Connor. 

"For the first time." Mr. Viguerie says, 
"a president is receiving significant pres• 
sure from the righL We-re going to keep it 
up, on this issue and others." 

Without pressure from what be calls 
"the Reagan coalition," the coalition lead• 
er fears that the president may forget who 
his truest political friends are. 

" \Ve want to show Republicans how 
\'ery unportant it is to 'Rork wi th that 
coaiiti~n ... be sa~. "We're going to allow 
Reagan to stay right where ile'd like to 
be." 

The ··message" ~tr. Viguerie wants 
most to be heard in tbe White House is 
that the New Right positions Mr. Reagan 
embraced in the 1980 campaign are not to 
be forgotten in 1981. 

The nomination of Judge O'Connor, as 
the coalition sees it. is the president's 

,, 
Altoraey Geaenl WWlam Frelldl Smi~ UII s.,nme CGert J•Clc:Mnlpase-SU• 
dra Day O'Coaor leave die Jallee J>epartmsc Frida:,. • 

"first broken promise." Mr. Viguerie's 
magazine. Conservative Digest, uses 
that phrase with a cover picture of Judge 
O'Conoor. The cover also shows the 1980 
Republican platform-which included a 
promise to pick federal judges who oppose 
abortions-with the word "VOID" 
stamped on it. The New- Right believes 
Judge O'Connor has actively promoted 
abortion rights. 

"We just don't know wbich straw will 
break the back of the coalition," ~tr. Vi
guerie comments. ''Will it be this one, or 
the nen one?" 

lithe pressure is kept up against Judge 

O'Connor, he suggests. "you're going to see 
a different kind ot judge" named to future 
vacancies on the Supreme Court and lower 
federal courts. 

At the White House, aides are aware of 
the coalition's ainu: realizing, they say. 
that the anti-O'Connor effort is more a 
symbol than a threat to her nomination. 

One presidential lobbyist working to 
keep Judge O'Connor's path smooth re
marked: "They (the New Right! feel they 
must make a point for the future: to be 
consulted about their issues." 

That aide, who asked not to be identi• 
lied, indicated, though. that the White 

House:ioes not view the opposition as cinty 
part ot a larger strategy. Her position on 
aborti01. which at this point remains 
somewlat clouded, makes some of the-op
position,1enuine, the lobbyist conceded: 

"Indilidua! people in the (New Right! 
movemeit are adamanUy opposed to her 
because If her position on some issues." 
the aide ammented. . 

For th& reuon. the nominee will go to · 
bearinp nady to give a full explanation 
of her posilons. accordillg to the presiden
llal aide. "!he's her O'ifll best witness. and 
she hasn't been a witness yeL" . 

One of tle points the New Right Jw 
been maltingagainst her, in Mr. Viguerie's 
magazine, 01 the radio spots and else- . 
where, is tha1 she has not answered q11es• 
tio111 about wlat she really thinks and has 
done on aborti>n. 

That WKloulltedly will be the dominant 
issue at this wtelt's bearings, according to 
the coalition leader. Other points that irill 
be pressed, he laid, are her views on tax 
credits for private school tuition and tu• , 
exempt status\ for private Christian 
schools that are racially segregated. • 

In past hearings on Supreme . Court 1 

nominees, future•justices have begged' off 
answering questiw that seemed designed 
to. test how they would vote on lega( or 
constitutional isslll!S. 

Anticipating \hat Judge O'Connor 
might do that. aides to some senators are · 
preparing to cirnlate a memo arguing . 
that the nominee w an obligation to an• 
swer all q11esti0111 bearing on judicial 
philosophy, and s•ouJd go unquestioned , 
only on a narrow range of matters direct• 
ly before the court. 

Most of the questions that her challeng
ers want answered have to do with ber 
voting record as a member o{ the Arizona 
state Senate. Accordillg to the White 
House aide, Judge O'Connor is prepared to 
give a very lull account of "wby she voted 
as she did, at the time that she did." , 

There is nothing in that record, the aide 
contended. that will be a source of serious 
difficnlty for the nominee. 

Last week, Judge O'Connor seemed: to 
have removed the chance that her finan• 
cial status would cause problems as it has 
for some court nominees. She and her bus· 
band dixlmed their investments and as
set,, and none appeared controversial. , 

Her challengers, even wblle conced(ng 
that there may not be a single vote cast 
against her in the final Senate tally, do jn• 
sist that it is premature to say there will 
be no problems al all for her. . 

An aide to Senator John P. East 1R, 
'.'l .C.). one of the Senate's strongest foes oi 
abortion, said: " II is hard to say wbat 
might come up at the hearings." He did 
not say be knew of any specific problem. 
however. 

The bearings are scheduled to continue 
through Friday. Judge O'Connor herself is 
expected to be on the witness stand at 
least one day and perhaps two. 
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SUBJECT : Rees Memorandum 

The attached memorandum from Professor Rees to the 
Subcommittee qn Separation of Powers on the proper scope 
of questioning Supreme Court nominees does not require any 
modification of the views expressed in your August 28 letter 
to Senator Helms. Professor Rees argues that the only 
practical manner in which Senators can discharge their 
responsibility to ascertain the views of a nominee is to 
ask specific questions on actual (though nonpending) or 
hypothetical cases. He stresses that questions on general 
judicial philosophy are too indeterminate and notes that 
nominees have often decided cases in a manner inconsistent 
with the views they expressed on judicial philosophy at their 
confirmation hearings. 

Professor Rees argues that if a nominee stated her 
views on a specific question it would not be grounds for 
later disqualification. He relies on Justice Rehnquist's 
opinion in Laird v. Tatum, dismissing Justice Rehnquist's 
distinction between statements prior to nomination and those 
after nomination. According to Rees, statements after nomina
tion would not be disqualifying if the nominee and Senators 
understood that no promises on future votes were intended. 
Professor Rees concludes by citing past confirmation hearing 
practice which he contends supports his view. 

The proposition that the only way Senators can ascertain 
a nominee's views is through questions oh specific cases should 
be rejected. If nominees will lie concerning their philosophy 
they will lie in response to specific questions as well. The 
suggestion that a simple understanding that no promise is in
tended when a nominee answers a specific question will completely 
remove the disqualification problem is absurd. The appearance 
of impropriety remains. Professor Rees' citations to past 
practice do reveal some possible indiscretions, but the 
generally established practice is as indicated in your letter 
to Senator Helms, which contains supporting citations. 

cc: vFfed Fielding 
Counsel to the President 



I 

Memorandum on the Proper Scope of Questioning of Supreme 

Court Nominees at Senate Advice and Consent Hearings 

To: Subcommittee on Separation of Powers 
Senator John East, Chairman 

From: Grover Rees III 
Assistant Professor of Law, The University of 
Texas (on leave 1981-82) 
Counsel, Subcommittee on Separation of Powers 
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" . 

I. Introduction 

In a few days the Senate Judiciary Committee will 

hold public hearings on the nomination of Sandra O'Connor 

to serve as a Justice of the United States Supreme Court. 

There is currently a great deal of interest in what questions 

Senators will ask Judge O'Connor at the hearings, and in 

whether she _ought to answer specific questions about her 

views on constitutional questions. This interest has been 

generated partly because of the controversy over Judge 

O'Connor's public record on the abortion issue, but also 

because of a relative uncertainty, among Senators and 

the interested public, about her general constitutional 

philosophy. In her public career as a legislator and 

as a state court judge, Judge O'Connor had few occasions 

on which to express her opinions on constitutional questions. 

The Senate advice and consent hearings, therefore, will 

constitute an unusually large part of the public record 

when the Senate votes on her nomination. It is thus 

especially important that Senators be informed on the 

proper scope of questioning at advice and consent hearings 

on Supreme Court nominees. 
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Understandably but unfortunately, most of what has 

been said and written on this question has been in the 

context of specific questions to specific nominees. The 

Senators and the nominees concerned tend not to have given 

the question much advance consideration, and they tend to 

divide up according to their · relative enthusiasm for the 

nomination at hand, with the strongest opponents favoring 

the broadest scope for questioning and some of the nominees 

themselves taking the narrowest view. Before turning to 

the record of prior confirmation hearings, therefore, it 

will be helpful to consider whether any rules for questioning 

can be deduced from generally accepted propositions about 

the role of a Supreme Court Justice and the role of the 

Senate in advising and consenting to Court nominations. 

The controversy over questioning at confirmation 

hearings stems from a tens·ion between two incontrovertible 

propositions: First, the Senate has a duty to exercise its 

advice and consent function with tpe most careful consideration 

and the greatest possible knowledge of all factors that might 

bear on whether the nominee will be a good or a bad Supreme 

Court Justice. Second, a Justice of the Supreme Court owes 

the litigants in each case his honest judgment on what the 

law is, and such judgment would be compromised if a nominee 

were to promise his vote on a particular case or class of 

cases in an effort to facilitate his confirmation. 

These two duties are in tension but not necessarily 

in contradiction. They suggest a series of standards by 
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which to judge the propriety of a question put to a 

Supreme Court nominee at advice and consent hearings: 

1) Does the question seek information that it would 

be proper for a Senator to consider in deciding whether to 

vote for or against a nominee's confirmation? 

2) Can the nominee answer the question without violating 

his obligation to decide honestly and impartially all the 

cases that will come before him as a Justice? 

3) If there is a possibility that by answering the 

question the nominee might risk a violation of his future 

obligations as a Justice, but the information is relevant 

to the decision the Senator must make, can the information 

be obtained in some other way than by asking the nominee? 

4) If relevant information cannot be obtained otherwise 

than by asking the nominee, can the question be asked and 

answered in such a way as to minimize the risk of compromising 

the nominee's future obligation as a Justice? 

It is the purpose . of this memorandum to inquire whether, 

according to these standards, it would be proper for Senators 

to expect Judge O'Connor to answer specific questions about 

her views on constitutional law. The memorandum will also 

deal with the propriety of questions and answers about the 

nominee's views on social, economic and political matters. 

Precisely because these two classes of questions are closely 

related, it is important to bear in mind that they present 

different problems. For instance, the question whether a 

nominee personally favors abortion (or the death penalty, 

or pornography) may be asked and answered with little risk 
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of compromising a future case, since a judge's personal 

views on the merits of an issue are supposed to be 

irrelevant to his judgment on whether the Constitution 

requires or prohibits a certain result; yet exact1y 

insofar as the nominee's personal views are irrelevant 

to future cases, it may be improper for a Senator to 

cast his confirmation vote on the basis of what those 

personal views are. A nominee's views on whether laws against 

abortion are constitutional, however --- or on any other 

constitutional question --- are highly relevant to the 

nominee's future performance as a Supreme Court Justice, 

and may therefore be a proper reason for a Senator to vote 

for or against confirmation; yet it has been suggested that 

a nominee may not share these highly relevant views with 

Senators, lest their expression be construed as a promise 

to vote a certain way in a future case. 

With regard to the nominee's views on questions of 

constitutional law, therefore, and also with regard to 

political, social and economic views, this memorandum will 

consider first whether such views may properly 

be considered by Senators in casting their confirmation 

votes. The next inquiry will be whether expression of 

such views at confirmation hearings could be a basis for 

disqualifying a Justice from participating in the Court's 

consideration of a case, or might otherwise be regarded 

as tainting the Justice's participation in such a case. 

Finally, illustrative questions, answers and approaches 

to the problem taken by Senators and nominees at past 

confirmation hearings will be discussed. 
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II. The Scope of the Duty to Advise and Consent to Supreme 

Court Nominations. 

Article II, section 2 of the Constitution provides 

that the President "shall nominate, and by and with the 

Advice and Consent of the Senate, shall appoint ... 

Judges of the supreme Court .... " There is broad 

agreement among constitutional scholars that the Senate's 

duty to "advise and consent" to Supreme Court nominations 

is at the very least an obligation to be more than a 

rubber stamp for the President's choices. The most widely 

cited modern discussion of the question is by Professor 

Charles Black of the Yale Law School, who wrote in 1970 

that "a judge's judicial work is . influenced and 

formed by his whole lifeview, by his economic and political 

comprehensions, and by his sense, sharp or vague, of where 

justice lies in respect of the great questions of his time." 1 

Professor Black argued that in voting on whether to confirm 

judges --- who, unlike officials of the executive branch, 

"are not the President's people. God forbid!" 2 --- Senators 

have a duty to consider the judge's views on such questions, 

just as the President considers their views in deciding 

whether to nominate them. "In a world that knows that a man's 

social philosophy shapes his judicial behavior, that philosophy 

is a factor in a man's fitness. If it is a philosophy the 

Senator thinks will make a judge whose service on the Bench 

will hurt the country, then the Senator can do right only by 

treating this judgment of his, unep umbered by deference to 

the President's, as a satisfactory basis in itself for a 

negative vote."3 
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Charles Black is a great and honest scholar whose 

work has long been admired by students of the Constitution 

of all political and philosophical views, but it is not 

inappropriate to note that he is a liberal Democrat who 

was writing in an age when the President was a conservative 

Republican and the Senate was controlled by liberal Democrats. 

It is interesting to observe the similarity of Black's views 

to those expressed in 1959 by William Rehnquist, a conservative 

Republican who had then recently served as a Supreme Court 

clerk. Discussing the Senate debate on the nomination of 

Justice Charles Whittaker, Rehnquist complained that the 

discussion had 

succeeded in adducing only the following facts: 
(a) proceeds from skunk trapping in rural Kansas 
assisted him in obtaining his early education; 
(b) he was both fair and able in his decisions as 
a judge of the lower federal courts; (c) he was the 
first Missourian ever appointed to the Supreme Court; 
(d) since he had been born in Kansas but now resided 
in Missouri, his nomination honored two states. 4 

Rehnquist distinguished the Senate's duty in voting on 

the nomination of a judge of a lower federal court --- whose 

principal duty is to apply rules laid down by the Supreme 

Court, and whose integrity, education and legal ability are 

the paramount factors in his qualification --- from the 

confirmation of a Supreme Court Justice: 

The Supreme Court, in interpreting the 
constitution, is the highest authority in the 
land. Nor is the law of the constitution just 
"there," waiting to be applied in the same sense 
that an inferior court may match precedents. 
There are those who bemoan the absence of stare 
decisis in constitutional law, but of its absence 
there can be no doubt. And it is no accident that 
the provisions of the constitution which have been 
most productive of judicial law-making --- the 
"due process of law" and "equal protection of the 
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laws" clauses --- are about the vaguest and most 
general of any in the instrument. The Court in 
Brown v. Board of Education, [347 U.S. 483 (1954)], 
held in .effect that the framers of the Fourteenth 
Amendment left it to the Court to decide what "due 
process" and "equal protection" meant. Whether or 
not the framers thought this, it is sufficient for 
this discussion that the present Court thinks the 
framers thought it. 

Given this state of things in March, 1957, what 
could have been more important to the Senate than 
Mr. Justice Whittaker's views on equal protection 
and due process? .... The only way for the Senate 
to learn of these [views] is to "inquire of men on 
their way to the Supreme Court something of their 
views on these questions."

5 

Both the Black and the Rehnquist articles take the 

position that it is proper for Senators to vote for or 

against Supreme Court nominees on the basis of social, 

economic and political views. It is important to note that 

the basis for this position is the suggestion that, rightly 

or wrongly, such views are likely to affect the future 

Justice's positions on questions of constitutional law. 

Therefore it is at least as proper for Senators to vote 

on the basis of nominees' views about the meaning of the 

Constitution per se --- the text and history of the 

document itself --- as on the basis of views that are 

relevant only insofar as they will indirectly affect 

the Justice's constitutional philosophy. 

It is also important to note that some students of 

the Constitution believe that at least some parts of the 

Constitution really are "there," with clear meanings and 

leaving little room for injection of the judge's own 

views. If a Senator believed that a certain constitutional 

question had a right answer and a wrong answer, then it 
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would be at least as proper for the Senator to vote 

against a Court nominee who disagreed with him on this 

question as it would be for the Senator to vote against 

a nominee whose social or political philosophy made it 

likely that he would disagree with the Senator in an 

area where the text of the Constitution was less clear. 

This is especially true today, when disagreements over 

constitutional law are often framed in terms of whether 

the Court ought to "make law" or "interpret the Constitution." 

To the extent that a Senator believed that a judge could 

reach a certain result only by "making law," that Senator 

would be justified in voting against a nominee who reached 

that result. The difference in result would be evidence 

of a difference in constitutional philosophy. 

Other scholars have generally agreed that social 

and economic philosophy, insofar as they reflect on a 

judge's likely position on constitutional issues, are 

legitimate bases on which Senators might vote to confirm 

. S C ' 6 or reJect upreme ourt nominees. As recently as last 

May two prominent constitutional law professors, testifying 

before the Subcommittee on the Separation of Powers in 

opposition to the proposed Human Life Bill, suggested that 

the advice and consent power may legitimately be used to 

influence the Supreme Court's decisions on constitutional 

questions. Professor Laurence Tribe of the Harvard Law 

School testified that "Congress has not been without 
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important devices for making its will felt and known through 

amending the Constitution. . However, apart from amendment, 

there are other measures .... There are a great many things 

that can be done legislatively, not the least of which is 

expressed through the power of advice and consent in the 

Senate when appointments are made to the United States 
7 Supreme Court." Professor William Van Alstyne of Duke 

University Law School agreed with Professor Tribe that "[i]t 

is not illicit of Congress to make its displeasure [with a 

Supreme Court decision or a pattern of such decisions] felt 

incidental to the appointment process." 8 These remarks were 

made in response to a question by Senator East asking what 

actions Congress might take to effect a reversal of Roe v. 

Wade, 410 U.S. 113 (1973), the Supreme Court decision holding 

that the Constitution contains a right to abortion. 

·If a senator may legitimately vote to confirm or 

f t he nominee's positions on reject a nominee because o 

· · 1 law or related questions of questions of constitutiona 

social and economic policy --- and especially if, as 

Black and Rehnquist suggest, a Senator may have a duty 

at least Partly on the nominee's views to base his vote 

Ought t o have some way of ascertaining then the Senator 

what these views are. Before turning to whether a 

nominee's future obligations as a Justice may bar him 

from answering questions which the Senator otherwise seems 

to ask' One should observe that the nominee's to have a duty 

views, unlike his other qualifications, will often be 
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difficult for the Senator to ascertain except by directly 

asking the nominee. Education and experience can be reduced 

to lines on a resume. Integrity can be attested to by 

witnesses other than the nominee. Even the presence or 

absence of a "judicial temperament" might be deduced by 

observation of a nominee testifying on subjects that are 

general and in no way sensitive. Yet unless the nominee 

has a long prior record of writings, speeches, and/or 

lower court opinions .on constitutional issues --- a condition 

met by many Supreme Court nominees, but not by Judge O'Connor 

the advice and consent hearings constitute the only forum 

in which Senators can learn of the nominee's philosophy. 

It should also be observed that useful knowledge about 

questions of constitutional law will rarely be gained except 

through specific answers to specific questions, usually about 

actual or hypothetical cases. Almost all Supreme Court 

nominees have testified that they are "strict constructionists" 

who believe courts should always "interpret the Constitution" 

and never "make law." Justice Blackmun, for instance, 

testified at his confirmation hearings that 

I personally feel that the Constitution is a 
document of specified words and construction. 
I would do my best not to have my decision affected 
by my personal ideas and philosophy, but would 
attempt to construe that instrument in the light 
of what I feel is its definite and determined 
meaning.

9 
Several years later Justice Blackmun wrote the Court's 

opinion in Roe v. Wade, supra, which is generally regarded 

as among the most extreme examples of judicial preference 
0 

for "personal ideas and philfophy" over textual and 

historical sources of constitutional law. Justice Fortas, 
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a Warren Court member generally regarded as a "liberal," 

was asked to what extent he believed "the Court should attempt 

to bring about social and economic changes," to which he 
10 

responded, "Zero, absolutely zero." Professor L.A. Powe 

of the University of Texas Law School concludes that "Senate 

questioning has proved astonishingly ineffective in eliciting 

the desired information. Questions can always be answered 

less specifically than desired .... If the questions were 

inartfully drawn and left room for maneuvering, one can 

fault the senators, but the nominees understood the purposes 

of the questions --- their responses simply were not designed 

to assist the Senate. 1111 

Labels can be misleading. A judicial nominee might 

sincerely consider himself a "strict constructionist" and 

yet believe that the Constitution guarantees rights to 

abortion, racial balance in the public schools by means of 

mandatory busing, and other things that an equally conscientious 

Senator might regard as evidence that the nominee is reading 

his own social, political and economic views into the 

C 
r . . on ·st.1. tut.1.on. By the same token, a self-styled "progressive" 

nominee might believe in a "living Constitution" yet be 

convinced that the Constitution does not forbid the states 

from operating segregated schools. If the nominee has a 

duty not to discuss specific doctrines and specific past · 

Supreme Court cases, which are the building blocks of doctrines 

then he has a duty not to provide the Senate with more than 

labels and slogans. These will not help, and may actually 

obstruct, Senators in performance of their duty to advise 

and consent only to nominees whose views they believe to be· 



-12-

III. Statements at Confirmation Hearings as Bases for 

Disqualification or as Evidence of Prejudice 

A nominee's discussion of questions of constitutional 

law at confirmation hearings, outside the context of specific 

pending cases, is not a proper basis for his disqualification 

from cases involving these questions that come before the 

Court after his confirmation. Nor should such discussion 

be viewed as evidence that the nominee will not honestly 

and impartially decide future cases. 

The statute governing disqualification of Supreme 

Court Justices is 28 USC§ 455, which provides: 

Any Justice or judge of the United States shall 
disqualify himself in any case in which he has a 
substantial interest, has been of counsel, is or has 
been a material witness, or is so related to or 
connected with any party or his attorney as to 
render it improper, in his opinion, for him to sit 
on the trial, or appeal, or other proceeding therein. 

In the case of Laird v. Tatum, 409 U.S. 824 (1972), 

respondents had urged Justice Rehnquist to disqualify 

himself. One ground for the proposed disqualification was 

that prior to his nomination as a Supreme Court Justice 

he had publicly spoken about the constitutional issues that 

were raised in the case. After noting that the statute 

did not seem to require disqualification on the ground that 

the Justice had made public statements, Justice Rehnquist 

stated that public statements about the case itself might 

constitute a discretionary ground for disqualification, but 

he sharply distinguished public statements about what the 

Constitution provides, outside the context of the specific 

case on which disqualification is demanded. Rehnquist's history 
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of the modern Court's attitude toward public statements 

by Justices disposes of the argument that such statements 

are grounds for disqualification: 

My impression is that none of_ 
the former Justices of this Court 
since 1911 have followed a practice 
of disqualifying themselves in cases 
involving points of law with respect 
to which they had expressed an 
opinion or formulated policy prior to 
ascending to the bench. 

Mr. Justice Black while in the 
Senate was one of the principal 
authors of the Fair Labor Standards 
.-\ct; indeed, it is cited in the 1970 
edition of the United States Code as 
the "Black-Connery Fair Labor 
Standards Act." Not only did he 
introduce one of the early 1..-ersions 
of the Act, but as Chairman ,-,f the 
Senate Labor and Education Com
mittee he presided over lengthy 
hearings on the subject of the bill 
and presented the favorable report 
of that Committee to the Senate. 
See S Rep No 884, 75th Cong. 1st 
Sess (1937). Nonetheless, he sat in 
the case which upheld the constitu
tionality of that Act, United States 
v Darby, 312 CS 100, 85 L Ed 609, 
61 S Ct 451, 132 ALR 1-130 (19-11), 
and in later cases construing it, in
cluding Jewel Ridge Coal Corp. v 
Local 6167, UMW, 325 US 161, 89 
L Ed 1534, 65 S Ct 1063 (1945). 
In the latter case, a petition for 
rehearing requested that he disqual
ify himself because one of his former 
law partners argued the case, and 
Justices Jackson and Frankfurter 
may be said to have implicitly crit-



- /-'-f' 

ici::ed him for fa iiing to do sv .• But 
co my knowledge his Sena e role 
with respect to the Act was never 
:i source of criticism for his I,,artici
pation in the above cases. 

Justice Frankfurter had, pr ior to 
coming to this Court, written exten
sively in the field of labor law. "The 
Labor Injunction" which he and 
N'athan Green co-authored was con
sidered a classical critique of the 
abuses by the federal 

~"!I Fu S!J!t' 
courts of their 

equitable jurisdiction in the area of 
labor relations. Professor Sanford 
H. Kadish has stated: 

"The book was in no sense a di~
interested inquiry. Its authors' 
commitment to the judgmeut 
that the labor injunction should 
be neutralized as a legal weapon 
against unions gives the book its 
energy and direction. It is, then, 
a brief, even a 'downright brief' 
as a critical reviewer would have 
it." Kadish, Labor and the Law, 
in Felix Frankfurter The Judge 
165 (W. Mendelson ed 1964). 

Justice Frankfurter had not only 
publicly expressed his views, but had 
when a law professor played an im
portant, perhaps dominant. part in 
the drafting of the Norris-La
Guardia Act, 47 Stat 70, 29 USC 
§§ 101-115 [29 uses §§ 101-115]. 
This Act was designed by its pro
ponents to correct the abusive use 
by the federal courts of their injunc
tive powers in labor disputes. Yet 
in addition to sitting in one of the 
leading cases interpreting the scope 
of the Act, United States v Hutche
son. 312 US 219, 85 L Ed 788, 61 S 
Ct 463 (1941) , Justice Frankfurter 
wrote the Court's opinion. 

Justice Jackson in McGrath v 
Christensen, 340 US 162, 95 L Ed 

173, 71 .SL." :!:.!-4 ( 195U ). part:c1paceci 
in a case raising exactly the same 
issue which he had decided as Attor
ney General (in a way opposite to 
that in which the Court decided it) , 
340 uS, at 176, 95 L Ed 173. Mr. 
Frank notes that Cbief Justice Vin
son, who had been active in drafting 
and preparing tax legislation while a 
member of the House of Representa
tives, never hesitated to sit in cases 
involving that legislation when he 
was Chief Justice. 

Two years before he was ap
pointed Chief Justice of this Court, 
Charles Evans Hughes wrote a book 
entitled The Supreme Court of the 
United States (Columbia University 
Press. 1928). In a chapter entitled 
"Liberty, Property, and Social J us
tice" he discussed at some length 
the doctrine expounded in the case 
of Adkins v Children's Hospital. 261 
US 525, 67 L Ed 785, 43 S Ct 394, 
24 ALR 1238 (1923). I think that 
one 

( IO!t l"!J& 8S~J-
would be warranted in saying 

that he implied some reservations 
about the holding of that case. 5ee 
po. 205, 209-211. ~ine years later, 
C'hief Justice Hughes authored the 
r:'ourt's opinion in West Coast Hotel 
Co. v Parrish, 300 US 379, 81 L Ed 
703, 57 S Ct 578, 108 ALR 1330 
( 1937) , in which a closely di..-ided 
Court overruled Adkins. I have 
n~ver heard any suggestion that be
cause of his discussion of the sub
j e,; t in his book he should have re
cused himself. 

Mr. Frank summarizes his view of 
Supreme Court practice as to dis
qualification in the following words: 

"In short, Supreme Court Justices 
disqualify when they have a dol
lar interest; when they are related 
to a party and more recently, when 

they Arc related to counsel and 



when the particular matter was in 
one of their former law offices 
during their association; or, when 
in the government, they dealt with 
the precise matter and particu
larly with the precise case; other
wise, generally no." - Frank, 
supra, 35 Law. & Contemporary 
Problems, at 50. _ 

!SJ Not only is the sort of public 
statement disqualification upon 
which respondents rely not covered 
by the terms of the applicable stat
ute, then, but it does not appear to 
me to be supported by the practice 
of previous Justices of this Court. 
Since there is little controlling au
thority on the subject, and since un
der the existing practice of the 
Court disqualification has been a 
matter of individual decision, I sup
pose that one who felt very strongly 
that public statement disqualifica
tion is a highly desirable thing 
might find a way to read it into the 
discretionary portion of the statute 
by implication. I find little to com
mend the concept on its merits, how
ever, and I am. therefore, not dis
posed to construe the statutory 
language to embrace it. 

I do not doubt that a litigant in 
the position of respondents would 
much prefer to argue his case be
fore 

t '"'"'aes'13it1' 
a Court none of whose members 

had expressed the views that I ex
pressed about the relationship be
tween surveillance and First Amend
ment rights while serving as an 
Assistant Attorney General. I 
would think it likewise true that 
counsel for Darby would have. pre
f erred not to have to argue before 
Mr. Justice Black; that counsel for 

Ch/'.~!<!,lk,1 "......... ... 1 . ... , c prererred 
not to argue before :'.Ir. Justice 
Jackson;• that counsel for the 
United States would ha\·e preferred 
not to argue before :\'fr. Justice 
Frankfurter; and that counsel for 
West Coast Hotel Co. would have 
preferred a Court which did not in
clude Chief Justice Hughes. 

The Term of this Court just past 
bears eloquent witness to the fact 
that the Justices of this Court, each 
seeking to resolve close and diffi
cult questions of constitutional in
terpretation, do not reach identical 
results. The differences must be at 
least in some part due to differing 
jurisprudential or philosophical pro
pensities. 

a,:vrr. Justice Douglas' state
ment about federal district judges 
in his dissenting opinion in Chandler 
v Judicial Council, 398 US 74, 137, 
26 L Ed 2d 100, 90 S Ct 1648 (1970), 
strikes me as being equally true of 
the Justices of this Court: 

"Judges are not fungible ; they 
cover the constitutional 5pectrum; 
and a particular j udge'5 emphasis 
may make a wor!d of difference 
when it comes to rulings on evi
dence, the temper of the c0urt
room. the tolerance for the prof
fered defense. and the like. Law
yers recognize this when they 
talk about 'shopping' for a judge ; 
Senators recognize this when they 
are asked to give their 'advice and 
consent' to judicial appointments; 
laymen recognize this 

-HU ii'S< -%3.'7-l 
when they 

appraise the quality and image of 
the judiciary in their own com
munity." 

Since most Justices come to this 
bench no earlier than their middle 
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rears. it would be unusua; if they 
iwd not by that time formulated at 
iea~t some tentative notions which 
wotdJ influence them in their inter
pretation of the sweeping cl1l.uses of 
the Constitution and their inter
:il'tion with one another. It would 
be not merely unusual, but gxtra
unlinary, if they had not at least 
i,ri,•en opinions as to constitutional 
i.ssue:i in their previous legal careers. 
Proof that a Justice's mind at the 
time he joined the Court was a 
complete tabula rasa in the area of 
constitutional adjudication would be 
eddence of lack of qualidcation, not 
lack of bias. 

~ Yet whether these opinions 
have become at all widely known 
may depend entirely on happen-
3tance. With respect to those who 
come here directly from private life, 
such comments or opinions may 
never have been publicly uttered. 
But it would be unusual if those 
coming from policy making divisions 
in the Executive Branch, from the 
Senate or House of Representath•es. 
or from positions in state govern
ment had not diYulged at least some 
hint of their general approach to 
public affairs, if not as to particular 
issues of law. Indeed. the clearest 
case of all is that of a Justice who 
comes to this Court from a lower 
court, and has, while sitting as a 
judge of the lower court, had occa
sion to pass on an issue which later 
comes before this Court. ~o more 
compelling example could be found 
of a situation in which a Justice had 
previously committed himself. Yet 
it is not and could not rationally be 
suggested that, so long as the cases 
be different, a Justice of this Court 
should disqualify himself for that 
reason. See, e.g., the opinion of Mr. 

Justice Harlan. j oining in Lewis v 
Manufacturers ~ational Bank. 364 
US 603. 610, 5 L Ed 2d 3~:1. 81 S 
Ct 347 (1961). Indeed. there is 
weighty authority for this proposi
tion even when the cases are 

[~} 

the 
same. Justice Holmes, after ms 
appointment to this Court. sat in 
several cases which reviewed deci
sions of the Supreme Judicial Court 
of :i!assachusetts rendered, with his 
participation, while he was Chief 
Justice of that court. See Worcester 
v Street R. Co. 196 US 539, 49 L 
Ed 591, 25 S Ct 327 (1905), review
ing, 182 :\Iass 49 (1902) ; Dunbar v 
Dunbar, 190 US 340, 47 L Ed 1084, 
23 S Ct 757 (1903), reviewing, 180 
Mass 170 (1901) ; Glidden v Har
rington, 189 L'S 255, 47 L Ed 798, 
23 S Ct 5i4 (1903), reviewing, 179 
Mass 486 (1901) ; and Williams v 
Parker, 188 t:S 491, 47 L Ed 559 , 
23 S Ct 440 (1903) , reviewing, 174 
.:viass 476 ( 1899). 

Mr. Frank sums the matter up 
this way: 

"Supreme Court Justices are 
strong minded men, and on the 
general subject matters which 
come before them, they do have 
prop_ensities ; the course of deci
sion cannot be accounted for in 
any other way." Frank, supra, 
35 Law & Contemporary Prob
lems. at 48. 

The fact that some aspect of 
these propensities may have been 
publicly articulated prior to coming 
to this Court cannot, in my opinion, 
be regarded as anything more than 
a random circumstance which should 
not by itself form a basis for dis
qualification."' 
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409 U.S. at 831-36 (footnotes omitted.) 

Since a Justice has discretion to disqualify himself 

whenever his past association with a case would make 

it improper for him to sit on the case, the consistent 

refusal of Justices to disqualify themselves in areas 

where they had previously expressed their views on the 

law strongly suggests that these Justices did not regard 

such statements as evidence of prejudice. If a statement 

prior to nomination would not constitute prejudice, then 

neither would the same statement made after nomination but 

before confirmation -- nor, for that matter, a statement 

about an abstract question of constitutional law or about 

a past Supreme Court case by a sitting Justice. As Justice 

Rehnquist concluded in Laird, supra: 

The oath ... taken by each person upon 
becoming a member of the federal judiciary 
requires that he "administer justice without 
respect to persons, and do equal right to the 
poor and to the rich," that he "faithfully 
and impartially discharge and perform all 
the duties incumbent upon [him] ... agreeably 
to the Constitution and laws of the United 
States." Every litigant is entitled to 
have his case heard by a judge mindful of this 
oath. But neither the oath, the disqualification 
statute, nor the practice of the former Justices 
of this Court guarantee a litigant that each 
judge will start off from dead center in his 
willingness or ability to reconcile the opposing 
arguments of counsel with his understanding 
of the Constitution and the law. 

409 U.S. at 838-39. 

The most persuasive argument against discussion of 

specific questions of constitutional law by nominees at 

confirmation hearings is not that this will prejudice their 

decisions in future cases, but that they will be tempted 
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to alter their positions in order to facilitate confirmation, 

or that the public will perceive such trimming even if it 

does not actually occur. Indeed, Justice Rehnquist added a 

footnote in his Laird opinion expressing this concern: 

In terms of propriety rather than disqualification, 
I would distinguish quite sharply between a public 
statement made prior to nomination for the bench on 
the one hand, and a public statement made by a 
nominee to the bench. For the latter to express 
any but the most general observation. about the 

law would s~ggest that, in order to obtain favorable 
consideration of his nomination, he deliberately was 
announcing in advance, without benefit of judicial 
oath, briefs, or argument, how he would decide a 
particular question that might come before him as a 
judge. 

409 U.S. at 836 n.5. This statement is in direct conflict 

with the sentiments expressed in Rehnquist's 1959 article 

on the need to "inquire of men on their way to the Supreme 

Court something of their views on these questions," but it 

is not unpersuasive. Indeed, if it were not so important 

that Senators have the necessary information with which to 

comply fully with their duty to advise and consent to Supreme 

Court nominations, Rehnquist's concern about the appearance 

of impropriety might be dispositive. If, however, a way can 

be found for the nominee to share relevant information with 

the Senate without giving rise to a suspicion of bribery 

or blackmail, then the duty to cast an intelligent vote 

on the nomination --- and the nominee's duty to assist 

Senators in casting such votes by answering candidly all 

relevant and proper questions --- become· paramount. 

The tension between the Senators' and the nominee's 

respective duties can be resolved, first, by a good faith 

effort to understand each other's problems. Such understanding 
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would entail a mutual recognition that a candid discussion 

of a question of constitutional law at a confirmation hearing 

is not a promise to vote a certain way. This is true 

precisely because of the judicial oath cited by Justice 

Rehnquist in his Laird opinion. A Supreme Court Justice 

promises to consider all arguments raised by counsel in 

briefs and oral arguments in all the cases that will come 

before him. There is also the prospect of collegial 

decision-making, and of the changes that time, experience 

and study can effect in any person's attitudes and beliefs. 

Insofar as a statement that Roe v. Wade was wrongly decided 

or Brown v. Board of Education rightly decided is not given 

or taken as a promise of a vote in all future cases on abortion 

or civil rights, the spectres of bribery and blackmail are 

banished. Nor is it too much to expect of our Supreme 

Court nominees enough integrity to resist the temptation 

actually to change their views, or to pretend such a change, 

in order to secure confirmation. 

Even with the best of faith, some questions will go 

too far. It is improper for a nominee to comment on a 

specific pending case, because here the appearance of 

impropriety --- the possibility that expectations will 

be raised which the Justice will be reluctant to disappoint, 

and consequently the Justice's unwillingness to give full 

consideration to a specific set of briefs and oral arguments 

is far greater than in a case where a Felix Frankfurther 

happens to sit in a labor case or a Thurgood Marshall in 

a civil rights case. For the same reason, a hypothetical 
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question that is too similar to a case now pending before 

the Court, or likely to come before it soon, would be 

unacceptable. Insofar as actual prejudice can be avoided, 

however, the prospect of improper appearances must be 

balanced against the need of the Senate for information 

on which to base the exercise of its constitutional duty. 

The balance must be struck in such a way as to leave the 

nominee free to discuss leading Supreme Court cases such 

as Brown and Roe, without which an intelligent discussion of the 

fundamental problems of constitutional law is impossible; 

in such a way as to leave Senators with something more 

than resumes and slogans as a basis for their decision. 

IV. An Illustrative History of Advice and Consent Hearings 

For the last two decades the confirmation hearings 
have evinced persistent Senate questioning of witnesses 
about their beliefs on stare decisis, specific past 
decisions of the Court, and their probable votes 
in certain types of potential cases. The senators 
who ask such questions have a simple position ---
given the importance of the Supreme Court and a 
nominee's lifetime appointment, the Senate needs 
all relevant facts in order to make informed decisions. 
As Senator Ervin has stated, if the Senate "ought not 
to be permitted to find out what his attitude is toward 
the Constitution, or what his philosophy is," then 
"I don't see why the Constitution was so foolish as to 
suggest that the nominee for the Supreme Court ought 
to be confirmed by the Senate. Just give them (the 
Executive] absolute power in the first place." 12 
The history of Senate confirmation hearings reveals a 

wide -range of attitudes toward the proper scope of questioning, 

with the attitudes of Senators ranging from Senator Ervin's 

view to that expressed by Senator Hart, who in Justice 

Fortas's nomination to the Chief Justiceship urged his 

colleagues not to ask questions that went beyond the past 
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• £.- h . 13 written statements o t e nominee. Likewise the 

nominees have varied in their attitudes: Justice Minton 

refused to appear before the committee on the ground 

that "I might be required to express my views on highly 

controversial and litigious issues affecting the Court, 1114 

whereas Justice Blackmun predicted that he would vote to uphold the 

death penalty except in cases where a state imposed it for 

a pedestrian crossing against a red light. 15 

The closest thing to an "official" position that 

has emerged from the hearings was a ruling made by Chairman 

Eastland during the Stewart hearings. Senator Hennings 

raised a point of order suggesting that it was improper to 

question the nominee on his "opinion as to any of the decisions 

or the reasoning upon decisions ... heretofore ... handed 

down by that court." Senator Eastland ruled that Senators 

could ask any questions they liked, but that the nominee 

was free to decline to answer any questions he thought 

improper. Senator Hennings withdrew his point of order 

after several Senators had indicated their support for the 

Eastland ruling.
16 

Since the Eastland ruling seems only to 

state the obvious --- that no Senator will be prevented from 

asking any question he likes, and no attempt will be made to 

force a nominee to answer a question if he prefers not to 

it is of little value as authority on what questions and 

answers are proper. 

The most common pattern in confirmation hearings at 

which nominees appeared personally was for the nominee to 

express reservations about discussing specific past Supreme 
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Court cases, and to decline to answer some questions on 

this basis, but subsequently to answer others. The following 

exchanges are typical: 

Senator Ervin .... And if the Constitution means 
the things that were announced in the opinions handed 
down on May 20, 1968, why one of the smart judges 
who served on the Supreme Court during the preceding 
178 years did not discover it? 

Justice Fortas. Senator, again, much as I would like 
to discuss this, I am inhibited from doing it. I 
respectfully note, if I may, sir, that the granddaddy 
of all these cases, in my judgment ... was the famous 
Scottsboro case. It was in that case that Mr. Justice 
Sutherland said that the critical period in a criminal 
prosecution was from arraignment to trial --- arraignment 
to trial. I think that can fairly be characterized as 
dictum. But it was that statement that I think has been 
sort of the granddaddy of all this. 

Now here I have done something I should not have done. 
I am sorry, sir.

17 

***** 

Senator Mathias. . Now, I am wondering if, No. 1, 
you think these cases should be overruled? 

Mr. Powell. I would think perhaps, Senator Mathias, 
it would be unwise for me to answer that question 
directly. . Indeed on the facts in Escobido, I 
think, the Court decided the case, plainly correctly, 
but our concern was with respect to the scope of the 
opinion rather than with the precise decision. 18 

***** 

Mr. Rehnquist. Well, I certainly understand your 
interest, Senator. The expression of a view of a 
nominee on the constitutionality of a measure pending 
in Congress, I feel the nominee simply cannot answer. 

Mr. Rehnquist. Let me answer it this way: To me, 
the question of Congress' authority to cut off the 
funds under the appropriation power of the first 
amendment is so clear that I have no hesitancy in 
saying so, because I do not regard that as a debatable 
constitutional question. 
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Mr. Rehnquist. Well, I suppose one is entitled to 
take into account the fact that public education in 
1954 is a much more significant institution in our 
society than it was in 1896. That is not to say that 
that means that the framers of the 14th amendment may 
have meant one thing but now we change that, but just 
that the rather broad language they used now has a 
somewhat different application based on new 
development in our society. 

Senator Bayh .... Let me ask you this: Do you feel 
that busing is a reasonable tool or a worthy tool or 
that it is a useful instrument in accomplishing equal 
educational opportunities, quality education for all 
citizens? 

Mr. Rehnquist. I have felt obligated to respond with my 
personal views on busing because of the letter which I 
wrote and I have done so with a good deal of reluctance 
because of the fact that obviously busing has been 
and is still a question of constitutional dimension in 
view of some of the Supreme Court decisions, and I am loath 
to expand on what I have previously said. 

My personal opinion is that I remain of the same view 
as to busing over long distances. The idea of transporting 
people by bus in the interest of quality education is 
certainly something I would feel I would want to consider 
all the factors involved in. I think that is a legislative, 
or at least a local school board, type of decision. 19 

***** 
Just as some nominees expressed a narrow view of what 

questions they could properly answer and then tended to 

answer rather more questions than they had intended, others 

stated a relatively broad view and then answered fewer questions 

than their general statement seemed to justify. For instance, 

Justice Marshall repeatedly said that he was refusing to 

answer only those questions that he actually expected to come 

before the Court soon, not just those that might conceivably 

come before the Court, and he indicated his willingness 

"to discuss the fifth amendment and to look it up against 

the recent decisions of the Supreme Court," but he found 

b . . f. . 20 reason too Ject to most speci ic questions. 
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It should also be noted that some judges who refused 

to answer questions did so on a narrow ground. Brennan and 

Stewart had both received recess appointments, and declined 

to comment on cases on the grounds that they were sitting 
"'11 

Justices. Fortas, a sitting Justice during the hearings on 

his nomination to be Chief Justice, also declined on this 
"l.'l 

ground. Harlan observed that he realized the Senators 

had a problem, but that his record was well known and that 

the Senators should vote on the basis of what they knew z., 
about him. Frankfurter, who also declined to answer specific 

1.'t 
questions, also had a voluminous public record on a wide 

range of constitutional issues. 

One issue that almost all nominees felt comfortable 

discussing was the doctrine of stare decisis. Although a 

nominee's views on stare decisis are at least as valuable 

an indicator of his votes on future cases as are his views 

on specific past Court decisions, no nominee objected to 

discussing the doctrine on the ground that it might prejudice 

his decision in some future case, ~nd nominees including 

Brennan, Fortas, Marshall and Rehnquist discussed the 

d . d . l ' . . . 1 1 Z5 octrine an its app ication to constitutiona aw. 

Most of the questions and answers in confirmation 

hearings, however, have been in the unhelpful rhetorical 

mode. Nominees have assured the committee that they are 

strict constructionists who believe that the Court must 

"interpret the Constitution" and never "make law" or 

"amend the Constitution." Brennan, Marshall, Fortas and 

Blackmun are among these adherents of the intentions of 
"2.6 

the Framers. Only Haynsworth and Carswell seemed to have 
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any use for the "living Constitution." 

Finally, it is worth noting that at least one 

"single issue" dominated a number of the confirmation 

hearings. Race --- as a social and political issue 

and also as a constitutional matter --- was prominent in the 
-z.g 

Stewart, Haynsworth, Carswell and Rehnquist hearings. Indeed, 

two of the three nominees rejected during this century, 

Carswell and Jo~~ lParker, were defeated partly because of 

racist campaign speeches made during pre-judicial political 

lG} h . . careers. The ot er issue on which Carswell was attacked 

was mediocrity;~hile Parker, an outstanding judge, was 

attacked for the constitutional and political dimensions of 

a decision he had written upholding an injunction against 

violating a "yellow dog" anti-union contractJ
1

Rehnquist was 

asked about his personal opposition some years earlier to 

a local open-housing ordinance and about his activities as 

a pollwatcher allegedly discouraging black persons from 
32-

voting; he and almost all nominees after 1954 were asked numerous 

questions about Brown and its progeny.33 Thus if Judge O'Connor 

were asked about her voting record in the:·state legislature 

on abortion and related issues, about her position on Roe 

v. Wade, and about the relationship between her personal, 

political and constitutional views on the abortion issue, it 

would hardly be an unprecedented attempt to ferret out discrete 

elements of a nominee's "whole lifeview" and "sense, sharp or vague, 

of where justice lies in respect of the great questions of his 

. 3't 
time." 
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