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THE WHITE HOUSE 

WA S HIN G T O N 

April 22, 1987 

MEMORANDUM FOR FILE 

FROM: 

SUBJECT: 

ROBERT M. KRUGER ~ 
ASSOCIATE COUNSEL TO THE PRESIDEN~C...... 

Appointment of Mrs. Wick to USIA Advisory 
Committee 

Norman Poirier, Acting General Counsel and Congressional Liaison 
at USIA, telephoned me on April 17, 1987, apparently at the 
suggestion of Jane Ley. Mr. Poirier stated that, on his advice, 
Director Wick was forming an advisory committee to report to 
USIA on how the United States is perceived by foreigners in its 
dealings abroad and to suggest ways in which the USIA can be 
more effective in favorably influencing those perceptions. 
According to Mr. Poirier, the committee is to be chartered under 
FACA, to have a term of two years and to consist of eleven 
prominent Americans. Mr. Poirier advised that David 
Rockefeller, Henry Kissinger and Rupert Murdock are among those 
individuals invited to serve on the committee. He further 
advised that members of the committee would receive no 
compensation but could be reimbursed for travel expenses. 

Mr. Poirier stated that Mr. Wick had proposed appointing his 
wife, Mrs. Wick, to serve on the committee. Mr. Poirier stated 
that he believed that such an action would not violate 5 u.s.c. 
§ 3110, the so-called "anti-nepotism statute", since Mrs. Wick 
would serve without compensation. He expressed concern, 
however, about creating a negative appearance. He advised that 
Jane Ley had indicated that she thought the appointment would 
look bad. 

I offered my general concurrence in Jane's view. I also 
promised to call Mr. Poirier back after reviewing the legal 
issues involved. I telephoned Mr. Poirier on April 20, 1987, to 
report that in an opinion dated February 18, 1977, the Office of 
Legal Counsel took the position that the anti-nepotism statute 
applies to persons serving without compensation. Mr. Poirier 
indicated that he had more or less decided to advise Mr. Wick 
not to make the appointment anyway, based on the appearance 
problem. 
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THE WHITE HOUSE 

WASHINGTON 

Date ___ 4_·_~_o_._r_1 __ 
Suspense Date __________ _ 

MEMORANDUM FOR: _Ob-rl-_;:;.____.:. _______ _ 

FROM: 

ACTION 

DIANNA G. HOLLAND 

Approved 

Please handle/review 

For your information 

For your recommendation 

For the riles 

Please see me 

Please prepare response for 
______ signature 

As we discussed 

Return to me for filing 

COMMENT 



• • j 

Office of Legal CounHl 

Jan. 26, 1981 

TO: John Bolton 
Office of the Counsel to 

the President 

FROM: Herman Marcuse lJAt,. 
Attorney-Advisor 
Office of Legal Counsel 

RE: Nepotism 

Pursuant to your request, I am 

sending you copies of the following 

memoranda: Oct. 15, 1968; Jan. 25, 

1971; April 11, 1972; April 21, 1972; 

July 17, 1972; Aug. 28, 1972; Nov. 14, 

1972; March 15, 1974; Feb. 18, 1977; 

March 15, 1977; Aug. 25, 1977. 
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MFR: agg 

The Files 

Martin F. Richman 
Deputy Assistant Attorney General 
Office of Legal Coun•el 

Restriction on employment of relatives; 
effect on Presidential appointment 

---~~ 

cc: Dep. Atty. Gen. 
Mr. Lindenbaum 
Mr. Richman 
Mr. Susman 
Mrs. Copeland~ 

Under 5 U.S.C. 3110, added by section 221 of the Postal 
Revenue and Federal Salary Act of 1967, P.L. 90-206, 81 Stat. 
640, no federal official (expressly including the Preaident) ­
may appoint or employ any of a broadly defined clasa of 
relatives in a "civilian position" in the agency in which 
the appointing official is serving "or over which he exercise• 
jurisdiction or control." A question has been raised aa to 
whether this new statute would bar the Pre•ident from appoint• 
ing an individual defined therein as a relative to an unpaid 
position as a member of the governing Board of one of the 
constituent units of the Smithsonian Institution. 

The provision was a minor part of the extensive postal 
rate and salary revisions enacted in P.L. 90-206, hence the~e 
is very little explanatory legislative history. It was intro­
duced aa a floor amendment by Representative Smith of Iowa 
and adopted after a brief explanation. See ll3 ' tong. Rec. 
Hl3264 (daily ed., October 11, 1967). At that time the 
provision did not expressly refer to the President. 

When the bill went to the Senate, the committee reported 
out this provision in new language conforming it to the termi­
nology of codified Title 5 of the U.S. Code. See S. Rept. 801, 
90th Cong., 1st Sess., p. 28. The redrafted provision added 
a parenthetical inclusion of the President and Members of 
Congress in the definition of officials covered by the pro­
hibition. The Senate version was adopted by the conference 
committee, but the conference report has no further explanation 
helpful on the point at issue. See H. Rept. 1013, 90th Cong., 
1st Sess. Upon final passage in the Senate, Senator Randolph 
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cc•tmted that be had c:auaecl tha referwe to the Pruid9nt 
to .be added to show the bill appliea equally t.bxoqbout the 
Cove111 mt. Sea 113 C.Cng. Rec. Sl8421 (daily ed. 1 December 12 • 
1967). However, neither bi1 atatelMDt or tba origilial a• 
pl.anati.on by Mr. Smith, acr either cemaitt .. report, deacribea 
the bill except in terma of clerical aud other cmnentioaal 
employment in the Govenmeot. 

There ia no •uggutiOD that it waa intnded to deal :·: 
with tbe rather apecial aituaticm of appoiatJMnt to titled ...... 
po•itiou by the Preaidesat, wltb or without 5-&te c..u1r- _ . . : 
utioll, acting llDCMr hi• conatitutioaal •utbority to appoiat :; _i., '; 
"officen of the 'lhited Stat••·,. Art. II, Sec. 2. Ia vt.. ·~·- .·l ._._ / 
of the &tili•rity of the CoDgraae with the act1- of Pnd• ~ · - <.----.~­
dent IAmnedy iu appointing relativu to high poeitioM, ... . ,:_~,~ .. ih) .. ·, 
aince an attempt by the Congress to 11.ait tha Pruideat'• . , ... ~ .: ;:·:, 
discretion in exercising hi• appointive paver voelcl rai•• . :.: ·~. :~~;: 
conatitutional queatiOlUI, it ..... unlikely that tbU pxori.a · ·.-,:.. · 
WOt&ld have beea intended to reach appointment• of tbi• 18"1 ' .: .::· -· 
without eome coammt to that effect baviD1 be8l •de 1D the .. · 
courae of ita enactment. JJ : : .. ~:: ·' · 

Tbe f~regoing analysis ia reinforced with rupect to . _, .. ~-. .. ,:.:· 
the type of position about which inquiry waa -d•. The · ;_ .:.,.~ 
mead>era of a goverui~ Board of thia type aerve ia.t:armi~tmtl71 · -. 
and either •ithout ccnrpan•aticn or with a acmiual per di•. 
Thu•, they are not on the Federal "payroll" in any realistic 
sense. 

More fundaltellt•lly, socb a govern.i.Dg Board baa by 
atatute tbe power• and obllgatioa.s of a tnatee(vith 
statutory powers, t:o receive and adainiater property 

"· 

···"' 
.~ 

contributed frc. pri vat• •ource• a1 vell aa pproprlated .. 
funda), and ill otbeT respect• it appeara to be laqely indep-.•n . · 

lJ It .. , be noted in this conn.ct.ioD that the na aection 3116 ' 
vu enacted to be added at tba aiad of chapter 31 of codified 
Title S, wbicb containa provt.ion.a dealina vitb ai.ace.u....aa. 
type. of employee•, 1'1C1le of whoa an pru.tdential appoiut ... 
or would be conaidered "officu. of the United Stat•." 
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of Executive control. Thua, it may not be an agency over 
whi·ch the Pruident "exercise• jurisdiction or control" in 
terms of the naw proviaion, even though he initially appoint• 
the membera. Moreover, if the "agency" referred to in the 
provision were deemed to be the Smithsonian lnatitution aa 
a whole, the case againat the exiatence of "juriadiction or 
control" ia even stronger. The Board of Regents of tha 
Smithsonian ia composed of the Vice Preaident, the Clief 
Juatica, six members of Congress, and aix other per101111 
appointed by joint resolution of the Congreaa. 20 U.S.C. 
42-43. v 

Accordingly, I concluded that an appointment of thia 
type ia not barred by the new statute. I discusaad the 
matter with Carl Ruediger of the Office of the Ganeral 
Counsel of the Civil Service Coaaission {except for the 
Smithsonian aapect, of which I was not then informed)• vbo 
had little further light to shed on the meaning or hiatory ~ .. 
of the atatute. He informed me that the Coamisaion'1 regu• 
lationa issued under it, insofar as the coverage of poaition9 
ia concerned, merely paraphrase the law. See 33 F.R. No. 172 
(Sept. 4, 1968), Part II, which includes a new ~art 310 for 
5 CJ!R.. He suggested that the phrase "civilian po1ition" 
might be contrasted with the phrase "office or employment" 
used in some other places . in codified Title 5 where the 
intent is to cover officers as well as employees, but since 
the terminology of Title 5 is not fully consistent in thia 
respect, I did not attempt to collect examples in support 
of this point. 

2/ Indeed, it ia not even clear . to me that the Smitlulonian 
ltatituti.oll i1 in the Executive Branch. If not, it may. not 
be an "ag-.ey~' within the definition of subsection (a) (1) 
of th11 prtjviaion. Cf. S U.s.c. 10' and 104. However, I 
did not fol.low up on this question. 

. ... , . . 
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LU:BH:r•n 
JAN 2 5 i911 cc: Files 

UlUA 
CopelandV 

Marcuae v 
KIXJRldUml FOR '1'BI IKllOlilLI JOllR W. DIAll III 1 .1./ ~ 

Couuel to the Prnlclent t ~ .-
( J:_ 'j,L'J( \ - ( ~~d, " t 

ljlv~, \ V' ~ ,; J.U 

ThU "111 coafirra the oral adYic• whieh I a•• ,.. \' 
OD Jamaary 22 to the effect that .. an not ..an of a.7 
le&&J. oktaela to the appoi.Dtmaat ef a relative of ti.a 
Pruideat te a position iD a propoee4 eqaiaat1- te lMt 
fu.ud jolatl7 by tl\9 Ford Joundatiota aad tba .. tlwl 
Sc:i•ce founcf.ation. Aa we uaderatancl it, the OrgAaisa-
tioa will etvidy enviromautal problou and rill bate • 
~ti.a with tba rederal govarwrat other thua u 
recipiet of 1ovenmental flmu through the latiwl 
Science fouadatioa. 

11w only poe1ibly pertinent provision of which 1 aa 
aware ta 5 u.s.c. (Supp. V) 3110, pursuant to which a 
official .a7 not a ppoint or advocate th• appoiataeat of a 
relatlv• ia an agency in which he 11 ••rving or ner vhicll 
he uerci••• juriadietion or control. The propo•-4 
organisation, however, vould pl)e&r cot to be within any 
of t he three branches o f t he Federal goveu nt ·or the 
Di•trict of Columbia. a.ml, hence. not an ''agency0 u de­
fined in S U.S.C. 3110. 

For your information I am .att.aching a copy of a 
me.:>randum previously ~repar d in thi• Office which die­
cu•••• th• legialati·ve history of S U.S.C. 3110. 

Leon Ulun 
Oeputy A.91i1taot Attorney General 

Of flee of Leg l counsel 
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MCL:NS:vd cc: 

Harlington Wood 
Aaaociate Deputy Attorney General 

Mary c. Lawton 
De~uty Aaaiatant Attoraey General 
Office of lAgal Counael 

Files ../ 
Mrs. Gauf..........., 
Mr. Siegel 

APR 11 \972 y Lt 

~ 
Requeat for Legal Interpretation of lmplo,..nt 
of Relatives Proruion 

Thi• ia in reapoiae to your memorandum of Karch 30 • 
1972, •• to whether 5 u.s ~c. 3110 preclude• the Aaaiatant 
Attorney General of the Civil light• Diri.aiou fraa rec:a.- .. 
mending promotion of hia wife, Mi•• B. Monica Callagher. 
to the poaition of a Superviaory Attorney CSOl.S. You al.so 
raiae the queation whether her prior promotioiia •7 be in 
violatioa of 5 u.s.c. 3110 and the Federal Peraoonel Manual. 
Chapter 310. 

A dec1eion of tM Comptroller CetYral4' • 163686 • of 
May 13, 1968, conatruing S u.s.c. 3110, bara Kiaa Gallagher'• 
promotion to Grade GS-15 upon recommand.9t1on of her huaband. 
The Civil Service Commission baa followed thia deciaion. 
For reaaona to be diacuaaed, •inc• the Comptroller General'• 
interpretation ia a permiaaible one, and the matter ia pri· 
marily within the juriadictiou of th.a Civil Serri.ce Ccmmia­
aion; w feel that the Department of Juatice ahould abide by 
it until it ia reversed or overruled. We conclude, on the 
baau of available information, that Mia• Gallagher'• prior 
promotion.a are not in violation of 5 u.s.c. 3110. 

Mia• Gallagher was appointed to • poaition in the De·part• 
ment of Juatice under the Honor Law Gractu.te Program on 
September l. 1966, as a Legal .Uaiatant GS-9. Aa a r .. ult 
of variou• promotion• she now hold.a the rating of Suparviaory 
Trial Attorney GS-ll+. Subaequent to her ppointment iD 1966• 

* 47 Comp. Gen. 636 , 638 . 
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Mi•• Gallagher married Mr. Homan. Ve underetand that her 
prior promotioaa, including her prcmotioa to Gl•l4, •ffectin 
March 21, 1971, occurred while aha •• ••nin& ill aectiona 
over which Mr. Norman (who •• not then Mai1tant Attorney 
General) exerciaed no juriadietion ·or coa.trol; alMI that 
recoaaendationa for her prior promotions c... frcm peraona 
other than Kr. Norman. Although the request for Mia• Gall.a• 
gher'• promotion to Gr•d.e GS-ls ia aipad b7 Mr. "1111-
0'Connor, Deputy A11iatant Attorney General, Clvil liptl 
Dirlaion, for Mr. Norman, we treat tbU matter aa if 
Mr. Norman hiuelf haa made the recOl8eDdat1on for Miu C.lla• 
gher'a promotion. 

5 u.s.c. 3110 ••• intended to prohibit n.pott.a in tbe 
Federal aervice. It provide• in aubaectioaa (b) and (c). 
•• foll.on: 

"(b) A public official may DOt appotu • ..,io,. 
promote, advance. or advocate for appointmeat, 
employment. promotion, or advanc.,.nt, in or to a 
civilian position in the agency in which be is 
••rving or over which he e:arciM• juriadicti.oa or 
control any individual who 1• a relative of tlMt 
public official. An individual may oot be appointed, . 
employed. promoted, or advanc d in or to a civilian 
poeition in an agency if •uch appointment ,baa been 
advocat d by a public official, ... rvtng in or exer• 
cuing jurisdiction er control over the agency• who 
i• a relative of the individual . 

(c) An indirldual appointed• employed, promotad, 
or adRDc.4 iD violation of tbia ••ction u not en• 
titled t• pay, and money may not be paid from tM 
ThuuJ.7 a pay to u indiri.dual to appointed, pro­
-c..t, or dAnt:ed." 

A "public offt.eta1" u defi11ect to iMiua an _,io,.. in_ 
~ la "8tM tbe authority "t~ • pof.lat, aploJ. pi: .. te1 
u ad,... !Mt.UU.la, or to re.co• 1Dll 1Dd1.s.411ala for • : • • 
pr~ •••. ill caamctioa wltA ap~t in a •.-Of•" 

.· 
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5 u.s.c. 3110(•) (2). ''Ralatin" 11 dafined to mean, among 
other thinp, a ''vifet•. 5 o.s.c. 3110(•) (3). Th• effective 
date of the Act ia December 16. 1967. 

The Act alao contain• a 1aYinga clause, to reflect the 
congreaaional intention that the prohibition in S u.s.c. 
3110(b) aball operate proapectively only. Section 221(c) 
of Public Law 90-236 (in which 5 u.s.c. 3110 ia embodied), 
provide• that the amendment• made by "thia section [now 
5 u.s.c. 3110] do not apply to an appointment ••• or pro­
motion made or advocatod by !. public official of any 
individual who ia a relative of the public official if, 
prior to the effective date of thia aection, the indiri.dual 
was appointed by !h!, public official, or received an appoint• 
ment by !!!.!. public official. and ia aerving under the appoint• 
ment on auch effective date." (Undaracoring added.) s .. 
note following 5 U.S.C. 3110. 

The aavinga clause ia open to two poaaible int•rpn­
tationa. One is ba1ed on the uae of the different article• 
prior to the word "public official", underacored above. Under 
that interpretation. the uvinga clauae would not apply to all 
relative• employed when the law became effective on December 16, 
1967. It would apply only in a situation in which a public 

· official, after December 15, 1967, undertook to promote a · 
relative whom!!!. himself had appointed prior to . December 16, 
1967, or whose appoinna..nt he had recommended 'prior to that 
date. This is the conatruction which waa given to the savings 
clauae by the Civil Service Commiaaion (F deral Peraormel 
Manual 310-9, added July 1969). It is in accord with the 
concluaion reached without elaboration in a Comptroller 
General'• opinion (B 163686, Kay 13, 1968), 

r supra. 
The other possible interpretation of 5 u.s.c. 3110(b) 

ia that the terma "!. public official•• and "!!!!.. public official" 
were uaed interchangeably in the savi.nga clauae and therefore 
no aignificaace should be ttached to the different articles; 
nd that both term1 merely relate back to the definition of 

"public fficial" in 5 u.s.c. 3110(1')(2) and to the use of 

- 3 -
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the term "a public official" in the prohibition clause of 
5 u.s.c. lllO(b). Upon that basis, an employee employed by 
a · non-relative public official prior to the effective date 
of the Act, would not: thereafter be frozen in her job and 
deprived of promotion, however merited, merely because ahe 
happened to be married or otherviae related to the public 
official in a position to promote her at a later date. 

Under the Comptroller General'• interpretation of the 
savings claUJe, if Mr. Norman had appointed Miaa Gallagher 
in 1966, he could now promote her, but since she was appointed 
by aomeooe other than Mr. Nonan, her pranotion nov ia for­
bidden. It is not et all clear that Congreaa intended auch 
a result. The Report of the Senate Post Office and Civil 
Service Committee (S. Rept. 801, 90th Cong., lat Saaa. 1967, 
p. 28) states that "a saving provision ia included which will 
permit the continued employment of a relative appointed by a 
public official prior to the effective date of the provision, 
and to make clear that the subsequent promotion or advancement 
of such an individual would not be prohibited so long aa he 
continued to serve." (Underscoring added.) 

It may be noted that the Senate Committee's Report lays 
no streaa whatever on the article "a" or "the". It speaka 
of the situation broadly as to allow an employee who was 
appointed prior to the effective date of the ~t to qualify 
for the subsequent promotion so long as he was till serving 
under the original appointment. Nor is there any condition 
laid down in the Senate Conmtittee's report that the official 
responsible for the promotion must also be the aame official 
who made the original appointment. On the other band, the 
Committee's Report in thia regard is not by any meana con­
cluaive nor does it expressly preclude the opinion of the 
Comptroller General or the interpretation of the Act by the 
Civil Service Commission. 

If thie were a case of first impression in which the 
Department of Justice tuld primary jurisdiction, it might 
warrant a more liberal interpretation of the savings clause 
th.an haa been given it. However, the matter is one e•sen­
tially for the juris.,..tion of the Civil Service Conmisaion 
which follave the Comptroller General's opinion on this 
qua•tion. 

.. 4 -



While we may have differed from the Comptroller General'• 
opinion if aeked to interpret the statute in the firat instance. 
the Department ia not at liberty to diaregard it, particularly 
where, as we are ad'IUed, the office of the Civil Service 
Comniaaion in charge of adminiatering the proviaion 1• of the 
view that it ia correct and fulfil la the aima of the Act. 

A• a practical matter, moreoJer, in view of the prohibition 
againat payment for an unauthorized promotion (5 U.S.C. 3110 
(c)), and the explicit caveat in the Federal Peraonnel Manual 
(Chapter 310-9) againat such payment, it is moat unlikely that 
an authorized officer of the Department would wiab to certify 
payments required by approval of the promotion. 

Accordingly, we do not believe that the Departmant baa 
any alternative but to follow the Federal Peraonnel Manual and 
the Comptroller Genera l 's decision. 

As to yt:1Ur second ques tion, since Mr. Norman apparently 
had nothing whatever to do with Mile Gallagher's peat promotiona 
or any raspon•ibility for them, we do not think thoae promotions 
violate 5 U.S.C. 3110. 

Mias Gallagher' s pers onnel folder is returned herewith. 

Enclosure 

- 5 -
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Mr. Ralph E. Ericlt!lon 
Assistant Attorney General 
ortice of Legal Counsel 

Harlington Wood 
Associate Deputy Attorney Gener&l. 

Request for Legal Interpretation: 
·Dnployment of Relatives 

""·· .. 

March 30, 197~ 

Miss H. Monica Gallagher was appointed 
in the Department of Justice, Civil Rights 
Division, under the Honor Law Graduate program 
on September 1, 1966, as a Legal Assistant 
GS-954-9. She has subsequently progressed 
within the CivU Rights Div1.:1on to her 
current rating of Supervi8ory '1'r1&1 Attomey 
GS-905-14. 

There is now pending a request by the 
Civil Rights Division, signed by Mr. William 
O'Connor, Deputy Assistant Attorney ~eral, 
Civil Rights Division, for Mr. David Nornaan, 
Assistant Attorney General, Civil Rights 
Division, to promote Miss O&l.lagher t~ a 
SUp rvisory Attorney GS-15. (Recommendation 
and Mias G&llagher•a Official Personnel Folder 
attached) 

It has come to my att ention t hat 
aubaequent to her appointment in 1966, Mias 
G&ll.agher married Mr. David Norman, who has 
eerred 1n •everal supervisory positions within 
the Civil Rights D1v1e1on from the date ot 
M1•• Oallagh r• a appointment to present, and 
is now serving as t he .hsiatant Attorney 
General. 

Because ot Mr. lfonnan's position and 
hia. rel ationship t o Miss Ge.llagh r, it appears 
that this (.""Urrent promotion reque t and 
poaaibly other prior promot1ona may be 1n 
viol.aticn ot Section 3110 ot Title 5 and the 
Fed ral Personnel 1 ual, Cllapter 310. 

I request your 1 gal interpretation o'f 
this matter. 
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RKE:NS:vd 

APR . . 

Honorable 11.aer B. Staata 
Comptrolle~ General of 

the United Statea 
441 G Str.et, N.W. 
Waahington, D.C. 20548 

Dear Hr. Staat•: 

cc: Files 
Earlington Wood-DAG 
William O'Connor 

Civil Rights Div. Mr•. Gauf V---
Mr. Siegel ~ ..J. • 

.J {, 1~ -v. ' 
t~~/if. W'~\~~\~ -y 

The Department of Justice request• your reconaideratioa 
and clarification of deciaion of the Comptroller Ceneral, 
B 163686 of May 13 11 1965 (47 Com.p.C.n. 638), conatraiq 
5 u.s.c. 3110, aa that daci•ion may relate to a propoaed 
promotion of an attorney in the Depart1aaat of Juatice under 
facta to be discussed. 

Miaa · H. Monica Gallagher vaa appointed to a po•ition in 
the Departli.1o8nt of Justice under the Honor Law Graduate Pr:>gnm 
on September 1, 1966. • a Legal Asai• tant CS-9. A• a reaglt 
of varioua promotions aha now bola the ratitag of Superrl•ory 
Trial Attomey GS-14 end i• aerving aa Deputy Chief of the 
Criminal S.Ctioo, Civil Righta Diviaion, a poaition normally 
claased aa GS-ls. On December 23, 1968, while serving aa 
trial attorney in the Ea•tern Section, Civil light• Diri ion, 
Miaa Gall• her married Mr. DaV"id L. Borman. At tbet time 
Mr. Norman vaa Director of Planning and Coordination in the 
Civil Ri&ht• Division. He ia presently A•aiatant AttortHay 
General in charge of the Civil lights Diwiaion. 

Hise Callajher'a prior promotiona, including her promo­
tion to GS-14, effective rch 21, 1971, occurred while aha 
was aerving in ect ions over which Mr. ~orman then exercised 
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no direct reap011S1b111ty. RacQDIMtldationa for all of her 
prior prcmotiona came from per•OD9 other than Mr. Borman. 

The reooa:aen<Ultion for the promotion under couickratioa 
here •• originated by Mr. William O'Connor, Deputy Aaalatant 
AtDorney General, Civil Risht• Division, to whom Mr. liorraan 
baa delegated all re•ponaibility for au~rvt..ion of the 
Crl.sainal Section and ita p racmnel. 

5 u.s.c. 3110 waa intended to prohibit rurpoti .. iD the 
Federal service. It provide• in aubaecti~n (b) alMI (c), •• 
follova: 

u(b) A public official may not appoint, employ, 
promote, advance, or advocate f:Jr appointment, 
employment, promotion, or adftncomant, in or to 
a civilian position ia the agency in which he ia 
serving or over llh.ich he exerciaes jurisdiction 
or control any indl•idual who 1• a rel.atin of 
the public official. An individual may not be 
appointed, employed, promoted, or advanced in or 
to a civilian position in en agency if such 
appointment, employment. promotion, or ad~nce­
ment ha• been advocated by a public official, 
serving in or ~raising jurisdiction or control 
over the agency,'~ who is a relative of the ,indirid· 
ual. 

(c) An individual a ppointed, er:plo;ed, promoted, 
or advanced in violation of th1a section ia not 
entitled to pay, llnd mouey may not be paid from 
the Trea•ury as p3 y to sn individual ao appointed, 
employed, pro::;.otcd, ot" advanced." 

A npublic official tt 1a defined by 5 o.s.c. 3110(a)(2) to includa 
nn employ~o in wh<..'\fil i s vest d the authority by law, rule or 
regulation 11 to appoint, ~mploy, promote, or :Jdvance individtusl.a, 
or to reco:nmend individual• fer • • • promotion ••• in cin­
nection with employ.n0nt in an agency. 0 

.. 2 -
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Thu prori.aion. which becUhl effective December 16, 1967, 
contaioad .a aavi~ clauae. Section 22l(c) of Public Law 
90-206 (5 u.s.c. 3110 note) provi&Jas 

''The amendments made by thi.a eection do not apply 
to •n appointment, employCle1lt, advancement, or 
promotion made or advocated by a public official 
of any individual vbo 1• a relative of the public 
official if, prior to the effective date ot thia 
section, the indirldual vae appointed by the public 
official, or received en appointment ad¥Oeated by 
the rublic official. and ta aarvia~ under the 
appointment on such effect1"e date." 

Your opinion of May 13, 1968, cooatrued the •••inp 
cla~e upon the request of the Poatmaater Ceoenl, who a1ked 
whether your office would object if: 

"'The Dep:artt:M?nt permits public officiat.. to promote, 
etc., relatives who had received appointments prior 
to Decemb~r 16, 1967. and who were performing duty 
on December 16, 1967, e~en though the public official• 
bad .not themselves appointed their relatives." 

Your office answered this queation. without diacuaaion 
of the Act or its legislati•a history, as f~lowa: 

0 However, contrary to the position stated in your 
Department' a letter, our opinion ie that by ita 
expre•a terina section 22l(c) create• an exception 
to the reatrictton only in a aituation in which a 
public official, after December 15. 1967. undertak.ea 
to appoint, etn?loy, advance or promote a relatiqe 
or recommend relativ for appointment, employment, 
adYancement or promotion whom he. b!maelf, had 
appointed prior to Decet:iber 16, 1967.hUnderacoring 
added.) 

- 3 -
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That deeuion ba• -been followed by the Ciwil Service 
eo-iuion. UaGer the deei.liOD, a• adbere4. to by the 
Cosmd aatoa. the urlnga cl.nee doe• not applJ to all rela• 
tiv .. employed when the 1- became effectift oa Deeembar 16 1 

1967. It would apply only in a aituation ba whicb a public 
official, after December 1.5, 1967. undertook to promote a 
relatift whom h!. himaelf had appointed prior m Dececb•.r 16, 
0%' vh09e appointment he bad recoamended prior to that date. 

thia ia, to be auxe, one permiaaible int rpretatioa of 
the Act. However, the Departmeut of Juat1ce ia of th• Yin 
that there 1• another eqW1lly perma•ible interpretation of 
the Act vb.icb not only fulfill.a ita objectiv••• bat auo doea 
not laacl to unduly harah or inequitabl.e reaulca. 

Aa tt. Department 1aterpreta S u.s.c. 3110, rea4 togatb.ar 
with the uvings c:lauaa, Congr ... uaed the tema "I. public 
official" and 0 tht public official•• intercban&Nltl1 ia the 
sarlcp clame and therefore no a1p1ftc.ace aboulcl be attache 
to the different articlea. lotb terms merely relate back to 
the deflnltioa of upublic official" in 5 u.s.c. 3llO(a) (2) 
and to the uae of tho term "!.public official" in the proh1-
bit10l\ clwae of 5 u.s.c. 3llO(b). Upon that i,.•l•, an prpl J '­
employed by a non-relative public official prior to the ef! c­
tive date of the Act, would not ther 4fter bo frozen in her 
job and deprived of promotion, howeMr merited, merely becau c 
sh1! happened to be married or ot rwi•• related to the pub i 
official who, because of hia ova prar,.otiOIUI, came into a 
position to promote her at • later date. 

Under the interpretation of th.Al uvinga clawae adv.enc d 
in your Mlly 13, 196£, opinion , if Mr. Noman had appointed 
Mi•• Qallagher in 1966, he could now promote her, but since 
ahe wa• appointed by someone other tbl.ln Mr. Horman, bar 
promotion now i a forbidden. It i not at all cl ar that 
Congr .. • intended ucb an anomaloua r•ault which, iD effec , 
prefers appoincm~nt m de by r l.ative• to those ude by ~t .. c 
· rtiea. Rather, it !~ems to .:.a that the aav-tnp cLtwi• 
in.t 1nded o a pply to persons appointed prlor to the f iee .1. 

- 4 -
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date of. the Act. aaving their right to promotion on the 
merit• thar after wit hout regard t o who made tti. original 
appointment. This view f ind.a aupport in the legialativ• 
history. The Report of th• Senate Poat Office and Ciril 
Service Coamittee (S. Rept. 801, 90th Cong •• l•t Seaa. 1967, 
p. 28) •tat•• that ... aaving prorlr i on ia included which wi ll 
permit th• continued employment of a relat1"9 !ppointed by a 
public official prior to the effective date of tbe proYiaioo., 
and to make claar thAt the aubaequent promotion or advance• 
mat of 1uch an individual would not be prohibited ao long ••he contitlued to serft." (Underscoring added.) 

It may be noted that the Senate Colaitt••'• Report laya 
no st.reaa whatever on the atticle "a" or "the". It epeau 
of th.e situation broadly as t o allow an employee vbo •• 
appointed prior to the effect ive date of the Act to qualify 
for the aubaequent prc:DOtion ao long aa he vaa atill .. rvin.g 
under the original appointment. Nor ia there 07 conditioa 
laid dcrdtl in the Senate Co:miittee•a re~ort that the official 
r eaponaible for t he promotion mmt s l ao be tba aame official 
who made the ori.ginal appointiant. Upon thi.9 conattiaetiou of 
the Act, the obj ective of l iminetin.<J nepotism ill the Gonm­
ment, Rroapoctively, is cbieved, aa we think that the Act 
inten~. At tlu? ae:-M tiIDe, fu l l effect i s &iwna to tti. • arlnga 
cla~e of the Act o t hat i t detta cot operate retroactlv, 171 

unfairly or opprcssi9ely on ~ersons who were already employed 
by t he Government when the Act becS1ntt effact1ve . The Depart­
ment i s of t he vi ew that uch an inter pret a tion is cocaist nt 
Ni t h the i ntention cf the savir-3& cLauae , and that t hia inter­
pretation i leas vulnerable t o judi la l cha l l enge. 

Your early consideration ~nd ndvice i n tha ;m, tt r Ylf01.Jld 
be epprec1'ted. 

S1.nceroly1 

Richard G. Kleindienat 
Ac ting Attorney General 

... 5 -
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Mil• a. Moat.ca Gallagher 
Deputy Cllief, Criminal Sectioa 
Civil 1.1.ghtt Di via ion 

DMr MJ.sa Gallagher: 

cc: Files 
M;. Erickson 

....Mrs • Gauf 
Miu Lawton ~ 

~ ~\\1\11 
llaving cona:ldered tti. grievance filed by you •1tll 

r .. pect to the cancellation of you.r proaaotioa to Gl-1.5, 
I regretfully advise you that I hl unable to taka tba 
corrective action of rainatatina the promotion to Gl-U • 

Aa you have already baea a4viaed, the oripaal 
promotion ..._ cancelled becau.ae it was fouad to be ia 
violatioia of 5 u.s.c. 3110, aa iatn-pTeted by the Comp­
troller General (47 Comp. Gell. 636) and th• Civil Service 
Comaiaaion (Federal Paraonnel Manual 310-9). loll.owiaa 
the cancellation, thia n.partment reque•ted the ec.ptroll• 
General to· recouider hiJI 1Dtupretation 1A ligllt of 
contrary argumeau l1hich thia Departa.t coaaidered per.U­
sive and of the facta 1n your case. The Comptroller Ceaeral 
responded on July 10, 1972 (B-163686) reaffirming hi.a earlier 
interpretation of the law. Since the Comptroller Gtmcat •• 
interpretation is followed oy the Civil Sai.-vice Co.mrdsaion 
with rupcat to 5 u.s.c. 3110 and since tbia O.pertmeat 
must follow applica ble Civil Service Regul.atiou oa peraon-· 
nel actioaa, l cannot take the corractive action you •eek. 

I waat you to know that 1 recognize th9 inequity 
which result• 1n this caae. Your outstanding putor.nce 
and record of service in the Civil Rights Divuioe certalaly 



:nrit t.hla promotion. partiauarly 11ace ·you a re clread7 
r;arforailla ~ dutia of a i."'O·aiti.811 ...-117 elauUied 
•• GS ··U. l d .. ply re,.ret that tltla 1••1 •};eta<tl• 
prn..U 7.r prOllO'tioa. 

blpb &. lriak•oa 
Deputy .Attor11e7 O•aral 

- .1. -



I 

; • 

' · 

MCL:rmd 

AUG 2 8 1972 

Misa H. Monica Gallagher 
611 G Street, s. W. 
Waahington, D. C. 20024 

Dear Miss Gallagher: 

------~,;, ---~·-· ~ 

cc: Miss Lawton 
Mrs. Gauf ~ 
File 

Thia ia in response to your letter of Augu•t 16, 1972 
presenting a formal grievance with respect to the cancel• 
lation of your promotion to GS~l5. I have reviewed the 
facts and the legal argumenta contained in your memoranc:lua 
of June 23, 1972 and, while I regret it, I muat advi1e you 
that I conclude your promotion waa properly cancelled in 
light of the provisions of 5 u.s.c. 3110. 

I am fully satisfi ed that Mr. Norman had no peraonal 
involvement in recotm'llendi.ng your promotion. lnowing him, , 
I would be sure of that even wi t hout reference to 
Mr. O'Connor'• affidavit. However, t he queat1.oti is 
whether the recolllDendation of your promotion muat be 
considered as a matter of law as coming from Mr. Norman. 

As you point out, there ia no statute, rule or regu• 
lation pertaining to thia Department which specifies that 
recommandation• for attorney promotion• ahall be made by 
t he Assistant Attorney General in charge of the appro­
priate Diviaion. Nevertheleaa, thia has long been the 
practice, and it is clearly authorized. Our regulation• 
specify that the Deputy Attorney General is authorized to 
take final action on attorney personnel matters (28 c.r.1. 
§ 0.135), thus recognizing that p r eliminary action may 
originate elsewhere. The regul ations also provide that 
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each Aa1iataut Attorney General, •• head of an organiza• 
tional unit, shall 

"Direct and supervise . the personnel, 
administration, and operation of tha office, 
division, bureau, or board of which he 11 in 
charge.~ 28 C.F.R. I 0.130(a). 

I underatand these dutie1 to encompaa1 tlut reco cndatloo 
of persomiel changes, including promotion. 

Each As1iatant Attorney General may delegate same 
responaibiliti•• and designate a Deputy to perfoxa other1. 
But when a Deputy performa the function• of an Aaai1taat 
Attorney General, he act• "in (the A91iatant Attomey 
General'•] 1tead." 28 C.F.ll. I 0.133. Thu1, wha 
Mr. O'Connor recommended your promotion, . he waa acting 
in Mr. Monum'• atead, aa th• 1ignature on the recom­
mendation recognizes. 

While there may be other circumstance in which thia 
agency theory does not apply, I think it muat ·be applied 
with respect to the impact of S U.s.c. 3110 on promotion 
recoamendation1. The nepotism provision is de1igned to 
prevent favolkism in federal employment and proaoti.on. 
Our own standards of conduct enjoin Department employ••• 
to "Avoid any act i on which might result in or create the 
appearance of --- *** Giving preferential treatment to 
any person.ti 28 C.F.R. I 45.735 - 2(c)(2). If we were 
to conatrue the nepotism provision narrowly to exclude 
situations where a subordinate, rathe't" thnn the relative 
himself, recoanend• promotion, we would risk the 
appearance of preferent ial treatment. 

While Mr. O'Connor would not recommend promotion 
solely to please Mr. Norman, and Mt . Norman would not 
tolerate such favoritism, it lmdt be remembered that 
any construction of the statute in this matter con1ti• 
tute1 a precedent. There may be some aubordinate1 who 
would favor a relative of their superior as a maan1 of 
currying favor. I think ve mu.at conatrue the etatute 
broadly enough to foreclo•• that poaaibllity. 

- 2 -

,.,... 



--aait:M ... - .a.... 

.1 

·,. 

I 
! . . 

. .· 
... '· .. 

With n•IMCt to the que1tian you raised •• to wbethar 
Mr. Norman 11 a .. public official" within th.a meaaing of 
S u.s.c. 3110, I conclude that he 11. He baa baa veated 
vi.th authority under 28 C.F.ll. I 0.130 to supervi•• 
perammel aid admini1tration in hia Divi1ion and, •• 
indicated above, thia include• authority to reco 'IDd 
promotion of peracmnel in the . Civil Right• Divieion. 
Thus, he ia veated with authority to recomawnld individuals 
for promotioa within the meaning of S U.S.C. 3110. 

I hope you understand tb&t my concluaion that your 
promotion ••• barred by 5 u.s.c. 3110 doe• not in any 
way reflect peraon.ally on you or on Mr. Norman. The 
record of service to thi1 Department of both of you 11 
truly out1tand1ng, and it is moat unfc-i:tunate that the 
lav operates to deny you a promotion well-deserved. 

Beat of luck in your new teaching career. 

Sincerely, 

R:chr..rd G. Kleindienst 

- 3 -

Richard G. ~lelildienat 
Attorney General 
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MZMO.a.ANDUM .FO& TBE. HONORA.aU JOHN W. DEAN. III 
·- : : ~ · Counsel to the- President 

Re: 
• • • ~ • l 

Applicability ~~ President of Restriction 
on Employment of Relatives. 

. ' . .... .... . • 

Under 5 u.s.c. 3110, n~ . federal .. offlciai"'-Cexpre3sly _, 
including the President) mefappo:i.nt-ol:-7-.employ~· any ·of a :. -= _,_·;_.:.::.·:-:.:- -
broadly- de--fined -class of relati~s -· in· a· ucivilian·· position'' 
in tbe agency in which the appointing official is serving 
"or over which be exercises jurisdiction of control." A 
question has been raisad as to whether this 1967 enactment 
~ould bar tbe Pr~sident from appointing an L,dividual there-
in defined as a relative to permanent or temporary employment 
as a member of the White House staff. ----

·~ 

The legislative history of 5 u.s:c. 3110~ --wnlch -is 
<liscu33ad in inore detail in the memorandum of October 15, 
1968, which is enclosed, does not contain a rletailed dis­
cusaion of the applicability of thi3 provi3ion to th~ Office 
of the President. It is arguable that the section is an 
un~onstitutional restriction on the Presiden~'s appointive 
'1uthorit:y~ especially if construed to lir:lit his discretion 
in ~ppointing members of his Cabinet or other high officials, 
acting under his constitution3l authority to appoint 
0 o£ficer3 of the United Sta·t:es" with or without Senate 
confirmation. A~ticle II, section 2. The languag~ of 
5 u.S.C. 3110, however, extends to any appointment to a 
:'civilian position,, over -which tha President exe.::-cises jur­
is-:.!iction or control... t·lhatevel:' its cc~1.st:itutionality ;:r:.3.y 

b~ 8S ~pplied to an ~ppoint~~nt by the President of a r~lativa 
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.. •,·~ ·co a Cabinac or otb~r high-1..,,el P031tion, it se..,,,s "learly .1~ . applicable to subordinate positions on the ~hite House 
staff, >ih.icb fall within the cat:egory of "inferior officers" subject to Congrassional control .. . 

I am e'1c°losing several 11:emoranda which the Offica of . 
Legal Counsel has preparad on· this S?!bject: • .. lf.· I ca.n b_e~ 
of further assistance, . pleas.. let "'" lcno,.. · 

. ... . . 
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MCL:gg 
Mr. Jack Rottman, Chief 
Personnel Section 

cc: 

Office of Legal Administration 
Mary C. Lawton 
Deputy Aaaiatant Attorney General 
Off ice of Legal Counsel 

Files / 
Mrs. Gauf V 
Miss Lawton 

MAR 15 1974 { ) i1 

~ 3 ,:;rr 
Application of S U.S.C. 3110 to promotion of 
Judith O'Connor 

I haft reviewed the papers concerning the J)TOmtion 
of Judith O'Connor and concluded that the fact that her 
huaband la a Deputy Aaaiatant Attorney General in the 
Civil llighta Division doaa not bar her promotloa under 
5 U.S.C. 3110. Th• papers indicate rather clearly that 
the promotion is being recomnendad by the Execut1Ta 
Off icar of the Civil Righta Divisiou, upon delagatiOG of 
authority from the Assistant Attorney General. Mr. O'Connor 
doaa not have the legal respon.aibilit:y for the recoaaanda• 
tion, nor baa be in fact participated in it. Thu• 1 the 
plain ~uage of the statute doea not apply. 

Thia ia not to say that we are happy with the 
situation. A.a a matter of appearances it ";ould be 
preferable if Mrs. O'Connor were transferred ·to another 
Division with which her husband was not connected. 
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~iC!-~l.tii::UM FOR OOtraAS B. F!u:,:C:l 
Asscciat:a O::mnsel to the Presi-.!.ant 

i 
\ 

Pe: Possib!s a~bent of ~u=s. Ca..~ as 
Ci.ain-an of the Ccmrdssion en !·Brt:al Fealt..'1 

Ycu h~-e as1"..ed. for our op:inicn on the q.~..stion ~~.ofr.er b~e President 
could e..ppoi:::t ?·!nl. carter to be alai.J:man of a Ca:missicn en Hental P~til 
r;~ to be establis.~ed L"'l a forthc:::!dng ~tive Order. !t is cur 
opinicn t.1iat ho~ not. '!he appl.icabl.a st:atuts is 5 u .. s.c. 5 3110, Sli:l­
~-:.c+-...ion (~) ~~c:h provi.Cas: 

A public off:idal may not a?,?Oint, er!ploy_, p:ru:<0te, 
advali..ca, or advocate far a.f:!:'.Ointment, enl91oyrrent: )):toux::>­
ticn, or advancement, in er to a clv4...1.ian position in 
the a<:;er.t:;/ .b t...nic:h he is serving or ~.;er ~ .. hic.11 he exer­
cises jurisdicitiOl er control cmy i.""1divi.c..~-U. who is a 
relati".J"S of the public official. 

Tho definition of tha "tal:l "r:Wlic official" I.~ subs.action _(a} {2Le.""fl-~Sly 
h:clnf ... 0 s t:..~ Presieent, <:u"ld a 'OtObli.c off icicl.' s wife is ar.:cr-..cr t:~cse lb-t.etl 
i.'1 t..~ ee!ini·ti.on of "::elativen i..-ri subsectlcn {a) (3). "Ih-a ~nn tfagancy ... 
is cefined i."'l 5 u.s.c. S 3110 (a) (l) {.'J to "•-:clu::a an ~....ive ~i .. 
\'lt11c.b. ;,.,. turn i.cclu.Ces any "-e~wbJj.;!!!"elxt 1• in the 1~ti1;e E~. See 
5 u.s.c .. §:; 104, 105. The cc:qzeher..si•.Je ter.:!l "establis..~t- "~'Ol.lld cL~l.:t 
cv..,'er tl-.:.a Cor.r.d..saicn on P:e...-rital H~th,,. ".>l"hich will ?:e ~rised of par-~ 
\ -1: 10 will be J:\..~ as gC\~ ~byees (~ 7) a.""1£1 b::? a~..cri::ed,,. 
th:.."Ouc:;h its a,,,; r.:wi, to ccnduct. hear.k9s a.~ p.rcc-..n:t'3 inc., .. ~..eri""-nt services 
~~t.a"'lt to 5 u.s.c. ~ 3109 (sections 4 ar.i:! 7\:J)). Ga3 also 5 c~·R 310 .. 101. 
Th<~..:!fora, ~jnce t.'1.e Presieent t1exerci3?...s jurizd.i.C-..ion or ccr.t..~r· ~"~ t.~ . 
C....-:-,ci.ssicn, his ap:;ointmer.ts to that "crfl.r.cy .. are ~..;.--rmly cov~ h'-! t~ 
b~.s of 5 tJ .. s.c. § 3110. 

!•:O:r.eove.r, tile legislativ-e history of ~'-:.e stat-cte sha.'Y"S th<:!t ti-..e pro­
h.ibiti 0n i.'1 5 u.s.c. 5 3110('.:l} at--plies whet.i.~r cz not ~;.3 ~p".(Oi.ntce 'irlll 
~c8i":;e cc~n.saticn. r':.a,..~, • • ..-.a co not ~lic·,,-e tlmt 5 u.s.c. ::; 3ll:1 (!'J) 
\ -.~1 ·1r1 i:=-rohlbit fr~ President f ra:t ar.:r:oL-:.t:i.r:g I-°r.J .. QJ.rte.!" to an 1!or.o=ZJ:1" 
; .csition rol.J.t.ed to t.'-le Ca';"';r...i.ssion if ~he ... -::!!-:'alr.eC. ::m££iciently r~ .. red 
from the Co.::!.nissian' s o.:ficial fu.~...ior..s. Att.:"'l.cl!ed l"'.'~"-eto is a ~ar.Cn 
di3cussir:g :ir. r.:nre detail t:I'..9 legal basis fer Cott::' c.crnclusions. 

Jcl;n ~!. i 1.3-'-.<4'..ln 
.Ac'"..ing ~.3sista"it t .. t:-.c~e-_r Ga1erru. 

Of fice of ~';;al CC\;11.:';.el 

Er..~looure 
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} ~--~\t~~--~;-~~bt- of Mn. Carter to be·-·Cb.trmmi ~:;~: -~;-;·::~-.:~;~ .:_:~· -~~ 
Comnla•f.oa "Oil HeQtal Health proposed to be .. tabliahed by ·-~-;:-: .. -.· . :. . ~~ 
Bxecvt1ve;Oriu ·would violate S u.s.c. I 3110. aubsecdou - .-·-~ ~- , ~ ,-:: 
Chl-...i;!/ ·r·-· . . .. ,,- . _~-~-~·;; __ -·-~-: " ·j 

<i:~i~f{~{;·,: -- , . . ~:;:.{~~~~;::~~:i-: ' ~ 
g _. Ill a · memorandum to fil•• dated odober is. 1968,. forM-r -~; .. ~ ~\ .. 
Deputy Aaeist=t .Attorney General Richman of this office eug- · .· -. 
guted-. that: 5· u.s.c.- I 3110 may not apply to appointment& to 
titled poaitions by the Preaidene,. acting under his conatitu• 
tional duty to appoint "offlcera of the United St•tes-. • ·Art. 
II-, ~~- 2. · Be based this suggeatioa on the belle£ that. be-"·, - -
c:mae '.of possible c:onat1tuttonal queatiou 1n limittng ·tbe -
Praaiclen~'a power of appointment and because Congress waa ·no 
doubt aware that h'esident K.en:nedy had appointed relative• to ...:.:· . 
high ·.poeitlotia. it was unltkely that the pravf.aion was in- · .. .· 

. tended to reach. ·such appoimxenta without specific mention ' ) . · _ . ,: 
of this fa.et in the legislative biatory. But in fact. the- :~~~:L#-.t~ 
Kennedy appointments vere •pecilically diacussed during ·tbe .. :.-:Jf .. f;;. r?J~> 
S'enate hearings oia tba 1egblattoa. and the Chairman of tbe '"; :,:_-·- -:- ·~?.(~- ·: 
Ci"t'U ·.senice Coaniasion expreued the opinion. with which nO ·,;:-~~- ~- ... : _ 
meuiber of the COu:mittee disagreed. that the provision would '-~·~.~~-...: ~ '-·. -> 
prohibit appointment of a relative to a Cabinet position. ~ ·:.:«·>>~ ·:.> ·--~· . 
Hearings on Federal Pay Legislation before the Senate Com- '-.? .. ~--~.~--~~·-{;. 
mittee on Po~t Office and Civil Service. 90th Cong.• lst Sess • .-·.:.'":. _; .-· 
360, 366 (1967). On the que•tion of. legislative intenc. then. 
the 1968 memoranchm appears to be wrong. 'l'be poa•ible con­
stitud.onal argument _doea not aeem substantial in the present 
case. 

.. 
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AD individual appointed, employed• 
promoted, or advanced in violation of 
thia aectioza 1a not entitled to pay. 
and money may not be paid froa the 
Treasury aa pay to an individual ao 
appointed. employed, promoted, or 
advanced. . :.· . 7:··"' 

' . . --:· -.. ;~· 
_ • _ •·• _ ' • - • .. • : • r •, • • .· - • - .·_·wv~ .=::~~::·-~-~ .. ~ ~~:-~ f~ ··= ·;,.:-~ !~ 

It mlght be argued that. beeauM the statut=y remedy for a . .. _. _· ··:~ 
vt.olatlotl la to ·deny the appohtee pay, the statu~ -.c be - ~ : - ~ · - · ._ d:. 
regarded u being directed only to tboH s1tuation9 when the ~ . · ::t 
appoln~ receive• compensation. .. . -··~ .. .. :. ,. . ._; ... -_:~· _.~ · ~~:~~ 

.. . ., . ~ ;~ 
• . • t""· ~ 

In ..Wltion there are several in.stance• in tha eparae .. · . - · 
leg1alative hiatory of the provision where 1ndlv1dua1 Mellbeft · :;:.; 
of Congrese spoke .of the provision Ui,;.the context of.c~_: _ 
sated positiona. For example,. B.epresentative Smith,. who in• . .. ' · ' :;:;: 
traduced the measure Oil the Bouse fl.Qor as an amendment t.o a . -~ 
Federal pay bill. stated that a primary place one would find 
violations was 1n smaller po•t officu, where poat"!naatera oft-ea 
refused to hire a permanent clerk unless their wives wen on 
the eligibility list and found other ways to "maneuver to hire 
their relatives." 113 Cong. Rec. 28659 (Oct. 11,. 1967) • . Other 
Members of COD.g%eaa used words such as tthira" and ttpayroll" 
wberl apMld.ag of the probibtdoa. again auggutiltg the elemeAt 
of ccmpemat1cu. !!!·; 113 Cong. Rec. 37316 (Dec. is. 1967); .. 
'1earlng•, auera. at 369, 371-72. However, I do not: believe :-- _, .. -": .-.:--~---.~­
t:bae the fact tbaC CoogJ:esa may have been thfnldng in term -~- : , _:.r</ 
of eompeuated eenices can have the effect of limiting the _: .: - ·:: ·, 
plainly broader reach of the language of the statute itself ,_ · . . ,_ 
abs.ent a clear indic:ation of congressional intent to do so. -: · 

That indication is lacking here. ·>~_:,~, ~ --)~7f:. _ 
• ,,~ . l. . .... ... 

y SectioB 7 of the proposed Executive Order provides that the -· .. 
Memben"of the Commissiou "may' receive compensation for their 
sen'icea. I aeaume thie would permit Mrs. carter to serva 
without compensation. 
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· . . -. ~ ·, Ind•~ ·then are seve·ral · factors which affirmatively 
. auggui tbac the acatuta abould not be conauuact to apply . · .. 
. only .to aitaatloaa in which the employee will receive com- · ::~/ ~ ~-:;,.?f'J:f 
peuatioD. Flnt. · the. Senate Report on th• legislation 1/ ,-~-",.- .. _;' ~~.:x:~-· 
duerihu tba preaen~ 5 u.s.c. I 3110 ~broad te:rms which . ::<( :.~.' ~+/~-- ~· 
contain no auggution tbat only compensated poaitiona are ... . ~= ·.· :. :~)~~-, 
conred~ except for a reference to S u.s.c. I 3110(c), which· :·:;· -~ .... c: .. :~;~-· den••• pay to a person appointed in violation of the section. ·: ~<~/'.-~:-~ .. 
s. 8-p. Ro. 801, 90th Cons., lat sus. 29 (1967). The Civil .;·~- -""~:-~~~~~--~~~: 
Sei:ri.ce Co=dsaion's d .. cd.ption of the proviaion ia its sub• · · · .. ~;. .. -.;-.· 
miuioa to the Senate Committee, stated that the uamendment 
pend.a no aceptiona. '' Hearing a, SUJ>T&1 at 387. !/ !!!. · 
also id. at 3S9. - · · --._ ... ; .... ·~~ ... :_ ~ .- ... - •. . .:·~·~ 

.· · :: .. .: ... ,,·· ... . --, ~~ .. -J .. Alao~:-. one ·ratiOnale- of focusing on cmnpenaate4 pc>aid.ona ~;;~~ ·0 
would apparently be that the statute'• purpose 1a to prevent <-· :· · 
the pul>lic official from realizing any indirect financiaL -·-- . ·. -'~ 
benefit in appointing a relative. Thia purpose makes seme · -~ . , 
U the employee involved ta the public official' a spouse, aa. _ ·/ 
in the ·caae of the Postmuter'• wife mentioned by Representa- - · · · 
ti'ft Smith when he introduced the amendment. But the person.a 
included in the definition of "relatt.ve11 under the statute 
lnelude many persona. such aa first cOw.ins. nephews, nieces. · · 
and others whose compensation would be unlikely to redound to 
the ftnanclal benefit of the appointhlg official. Thus, the 
prohibition must have a broader rationale. 

}} 7ha Bouse Report ·does not discuss the provision involved 
here.because it waa added a:i an amendment on the House floor. 

. . 

4/ 7be aeeptiona later included in the bill following the ---~ - ·;- :,'.~' : ... 
testimony of the Chairman of the Civil Service Coumdsaion · '· · .,.._· ; · 
only pemit "temporary employment, in the event of emergencies · 
resulting from natural disasters or similar unforeseen eventaa 
or cil:curcfltances" and the appointment of veterans who are 
entitled to a pr6ference in appointments in the civil service,. 
5 u.s.c. SI 3110(d) and (e); these obviously would not apply .- .... 
to Mrs. Carter• s appointment. .., · ·· 

- 3 -
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The broader rationale appears to be to prevent the 
detriment to the government when appointments are based on 
favoritism -- i.e., familial ties -- rather than merit. For 
example, Congressman Smith stated: 

· This is bad for morale where it is 
practiced. Many of these relatives, in­
cluding some on congressional ·payrolls 
may do a good job, but the overall in­
terest of the Government is against the 
practice and those good employees can 
get a .job in some office on their merits 
rather than using relationship as a 

_ .. ·· -· .. -:.- leverage. 113 Cong. Rec. 28659. _: .<_:~ ::.~-~~·· _::;. ~ ..:..·-~ --:~.· ·_ -
....... ·:·· --· .... .. _ ·- ·- :--·- -·· ~ -· . . ~ .... 

. ~ .;· :-.. 

The Civil Service Commission's submission to the Senate Com­
mittee described the provision as a prohibition against fa­
voritism, Hearings, supra, at 387, and the discussion in the 
course of the hearings focused on favoritism as such and the 
possible detriment or loss of "efficiency" to the Government 
when a family member is appointed. Id. at 359, 365-68, 372." -­
Obviously the injury to the Government in terms -of . the--reduced-· 
quality of the ·services it receives is the same whether or not 
it pays compensation to the employee who is appointed because 
of familial ties rather than merit. 5/ Therefore, I do not 
believe that the purposes sought to be furthered by the statute 
require or even suggest that its plain language shpuld be con-
s trued so as not to apply to employees who receive no compen­
sation. I have been informally advised by the Office of th~ 
General Counsel at the Civil Service Commission that while 
the issue has apparently not arisen in the past, the Commis­
sion would construe 5 .U.S.C. § 3110 to apply even where the 
employee receives no compensation . 

.. 

21 Another possible purpose of the section might be to pre­
vent public officials from rewarding their relatives with 
appointments; but such a reward could be in the form of the 
prestige of an appointment as well as compensation. 
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_ - It: bu a1ao beee eugg .. ted that the probibitioa may 
not apply hen becauae tba Cowd••ion will be funded out of 
appropriations available to- the President under the Executive 
Offlc:e Appxopriatlou .Act of 1977 for "Uaanticipatecl !leeda~" _ -: _ _,../. "-··· 
whf.c:b may be axpeDdeid for persowl "without regud to any ~ ·::· .,..-~ ,:::·~-
pzwi•icm of 1- regulatiag •plO,..nt and pay of peraona 1A:1 .. - -.:_, ~~~.._;._ 
the ~1: aentce." 90 Stat. 968 • . However .. I do not .:~·· ·-· .-.. ~~ .. --:: 
belian that the quoted language make• S u.s.c. I 3110 inappU- :·~.~~~.~ -

. . ·' ~·~ . cabl.41. _ · ,.. ·. <. ·, ,.,: 
- : .. ~ .•.. \~-:;~·}· . 

Tbta language ,,.. included in the appmprl.ation for th. .. :. ~· :~ . .-:.-_-
EsecUtive Office under the heading ttEmergancy Fund far the . ~.:, .:: ;6 

PreaideDt" 1n tba beeatiw Office Appropriation Act t:>f 1968, 
81 Stat. 118 (which waa in effect when 5 u.s.c. I 3110 waa 
eucted) and ill prlor approprl.atiou act aa well. Thea,. u · 

_now. th• aeparat. .approprl.atlona available far the White Boue-::-;!:2-.. :~: . -
Office under the same act contained a virtually identical pm- . · . ·:-. 
vision for obtatofng personnel aervicea without regard· to laa ·. ·· :~~. 
governlng employment and pay.. 81 Stat. 117; 90 Stat. 966~ · -- ~ .... 
Although there ta no mention iii ·the legialative history of · - · 
S u.s .• c. I 3110 of t:ba effec~ of the appropriationa act tan-, 
guaa-._, the application of the prohibition in the present. 5 
u.s.c. I 3110 to appointment• by the President was iully dis-·. eua..S -in the Senate hearlags. Io f~t·, in reaponae to an . 

. :~ inquiry from Senato~ Yarborough, Chairman Macy of the Civil 
Service· Commission stated that had it been 1n effect, the 
provision would have prevented President Franklin Roosevelt 
fxom appointing bis son u a civilian White Bouse aide, as 
the P"res1dent apparently had done. Hearings., SW">ra, at 366. 
Chairmatl Macy even suggested that the prohibition should be 
inapplicable to · the President 1t1 order to maintain his di~­
cretion in maldng appointments. Mt• Nevertheless, the 
senate Comd.ttee chose to amend the House bill espresaly to 
include tba President among the "public officialaa covered 
by the bill. and the 8'!\!tion was enacted in this form. In .. 
view of thia legislative history, the language 1n the ap9ro~ <: . · .:.:: ·:. ~. :. : 
priatioft £or the White House Office, which merely bas been . _·. 
carried £0%Vard from prior years~ should not be construed to . . :. · 
override the express prohibition in S u.s.c .. S 3110. §} -

§.7 By memorandum dated November 14, 1972. Assistant Attorney 
General Roger Crampton of this office advised the White l!ouse -- · 
that 5 u.s.c. S 3110 does apply to appointments to the White 
House staff, although the appropriations acts were not con-
sidered in the memorandum. 

.: .; 

' • 
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.. Por purposes of' Title S of the-~ United Staeea-C~. an :·.~ .. ·._:-.· 
officer or employee is a person 1iho is (1) appointed -iii .. tbi ___ · · 
civil service by an officer or employee; (2) engaged in the · 
perfOX21Umee of a Federal function under authority of law; 
and (3) subj~t to the aupervision of an officer or emplo,.. 
while aogaged in the perfonsance of his dutiea. S u.s.c. 
II 2104 and 210S. Presumably the President'• de•ignation of 

. Mra .. ~r aa an Honorary Chairman of the Coanisaion would 
constitute a appointment for purposes of the first of the 
factors mentioned abon. Ha.ner. it would seem thae MQ. 
Carter' a role aa Honorary Chairman could ba fashioned in 
such a mamier thac st. wou1ct not neeeaaarlly be engaging f.Q . -... ~ ~· 
a Federal ft.med.oft when ebe lends her prestige. insight•. _- - ." ~ - . 
and support to the Commission• a work. 7 / To accomplish the · .-. · ·· . : : 

- - ;.4 .. ' .... . ':"' • 
. f# • • • 
. ·. - . . ~ . . 

' •' 

II It could also be argued that as an Honorary Chairman Mra • . 
Carter would not be subject to the supervision of an officer~ - · 
as contemplated in the third factor mentioned above. Thia 
argument is of doubtful. validity, however, in view of t~ 
President's authority to appoint an Honorary Chairman and 
establish and direct that person's official duties, however 
lmubatantial they may be. 
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ATTN or: 

TO : 

15, 1977 

Ed~·;in s. Kneedler 
O.Efice of Legal Counsel 

UNITED STATES GOVE~~i'L',;:.:NT 

~n a ~ .......... "l n rr""'· ~l'"")d 1 1-,-.n· 
J .. .L J. ,_., 1.1 J_ 'V-- \....,ll .L L \....L.l- ..!.. 

Appointment of President's Son ·to Position in the White 
House Office 

John N. Harmon 
Acting Assistant Attorney General 
Office of Legal Counsel 

Hargaret HcKenna, Deputy Counsel to the President, 
requested our views on ·whether the President is prohibited 
by 5 U.S.C. § 3110 from appointing his ·son to an · unpaid 
position on the White House staff. It is my conclusion 
that the statute prohibits the contemplated appointment. 

By mer..iorandum dated February 18, 1977, this office ad­
vised Doug Huron, Associate Counsel to the President, that 
this same statute prohibited the President from appointing 
Mrs. Carter to be Chairperson of the. _recently established 
Co:nmission on Hental Health. As Hs •. ,.,}IcKenna pointed out 
to me, a .number of the conclusions in our February 18 
me;:norandum are contrary to those expressed by Carl F. Good­
man, General Counsel of the Civil Service Commission, in 
his letter of DeGember 28 to Mr. Michael B~rman) Transition 
Director for the Vice President. I had review:=d Nro Good­
man.' s letter to Mr. Berman in connection \·1ith tlie proposed 
appointment of Hrs. Carter. Hmvev-er > at Ms. NcK.enrra' s 
request, I have again considered the points raised by Nr. 
Goodman to determine whether they should alter the cqnclusion 
reached in our February 18 memorandum or permit the appoint~ 
ment of the President's son here. After doing so, I believe 
that our earlier interpretation wa s cor rect. 

The Civil Service Commission 's letter auvanc e s three 
possible arguments in support of its posi~ion t hat 5 l~S.C. 
§ 3110 can be construed to be inapplicable to appointm2nts 
t o the personal staffs of the President ci.n cl Vice Pre sj_cJ.ent. 
First, the Commissio~ s uggests tha t 5 U.S.C. § 3110 is 

· ~ 

-· 

~ •. 
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inapplicable - to the President's and Vice President's staff 
by virtue of languag.e in the Executive Office Appropriations 
Act of 1977 permitting the President and Vice President 
to obtain personal sarvices "wi.thout regard to the pro­
visions of law regulating the employment and co.mpensation 
of persons in the Government services.-11 90 Stat. 966. We 
specifically considered and rejected this argument in con­
nection with Mrs. Carter's pi~oposed appointment. 

As pointed out at pages 5-6 my nre.morandum on Mrs .. . 
Carter 1 s appointment, which you sent to Doug Huron, Chairman 
Macy of the Civil Service Commission informed the Senate 
Committee during hearings on the provision later enacted .· -·. 
as 5 u. s. c.. § 3110 that had it been in effect, the section 
would have prevented President Franklin Roosevelt from ap-· 
pointing his son as a civilian v1hite House aide, as President 
Roosevelt apparently had done. Hearings on Federal Pay 
Legislation before the Senate Committee on Post Office and 
Civil Service, 90th Cong., 1st Sess. 366 (1967). No member . 
of the committee present at the he~;-ings disagreed with 
this conclusion. Chairman Macy even suggeste-d -that:-;-as ..... -a-­
matter of policy, the prohibitioil should bc· nade altogether 
inapplicable to the President in order to preserve broad 
Presidential ·discretion in making ~ppointments. 

In the face of this suggestion to exempt the President 
and Chairman }'lacy 1 s statement that the prohibi'tion would 
apply to the President's personal stnff, the Senate Com­
mitte~ chose to amend the House bill expressly to include 
the President among the "public officials" covered by the 
bill (the President · ·was not expressly mentioned in the 
House version), and the bill was enacted in this form. 
Because the Senate Hearings contain the only extended dis­
cussion of the provision and the only discussion at all 
of its .:-.pplication to the President, it scer:1s appropriate 
to attach. particular significance to the Civil Service 
Co~wission's interpretation of the statute in the course 
of the hearings. It is reasonable to assum~ that the- -- -
Senate Co~mittee and even t ually the Congress acted on the 
basis of Chairman Macy's interpretation of the prohibition 
as d~nfted. 
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The language in the appropriation for th~ White House 
Offic~ for fiscal year 1977, permitting the President to 
obtain personal services "without regard to the provisions 
of law regulating the employment and compensation of persons 
in Government service," was also contained in the appropri­
ation for the White House Office for fiscal 1967, the year 
in ·which 5 U.S. C. § 3.110 was enacted. 81 Stat. 117. It 
appears to have been carried forward from prior years with­
out coffi:!lent. There is nothing in the legislative history 
of 5 U.S.C. § 3110 that sheds any light on the interaction 
of that section and the language in the White House Office 
appropriatiorr, ·quoted above. - However,- although the question · 
is not wholly free of doubt (in view of the broad language 
in the appropriation for the White House Office), i ·t is my 
opinion that the specific prohibition should be construed · 
to be an exception to the general rule that limitations on 
employment do not apply to the White House Office. As the 
Supreme Court recently stated, "It is .a basic principle of 
statutory construction that a statut.e.. dealing ·with a narrm·1, 
precise, and specific subject is not submerged by a later 
enacted statute covering a more generalized spectrum. 11 

Ra<lzanower v. Touche Ross & Co. , 426 U.S. ll}S > 153 (1976). 
Here this rule has even greater force, because although the. 
language in the current White House appropriation is 11 later 
enacted,u it has sireply been carried forward from acts pre­
dating the passage 0£ 5 U.S.C. § 3110. 

The second argument advanced by the Civil Service Com­
mission is based on the language in 5 U.S.C. § 3110 that 
prohibits .appointments to a civilian position in an "agency" 
over which the appointing official has control. In the 
Commission's view, while some components within the Execu­
tive Office of the President may properly be vie;;.1ed as 
:' .C:x~cutive agencies, 11 the Pre sident 1 s personal staff i;,1ould 
not. In the face of the evidence of legisla tive intent:, 
discussed abov2, to apply the prohibi tion to th2 Pi:esi<lentrs 
persou.al staff, I do no t b elieve that the te·;:-r.1 Tl Executive 
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agency 11 may properly b2 construed in such a narrow fashion. · 
It is not apparent to me why the White House Office or the 
entire Executive Office of the President cannot be considered. 
to be the appropriate 11 Executive ' ngencyir under 5 U.S.C. 
§ 3110(a)(l). Cf. 5 U.S.C. § 552(e) (1975 Supp.). 

Finally, the Civil Service Commission ·suggests that 
there might be ~erious constitutional questions involved 
in interpreting the statute to apply to appointments to the 
President or Vice President's staff • . I believe this argu­
ment is .of dubious validity. The cases the Commission cites 
in support of ·the proposition deal \·1ith the power of a court 
to conduct · a post ,hoc examination of ·the motives behind a 
specific appointment made by a State official in whom the 
discretionary power of appointment is. vested. Mayor v. 
Educational Equality League, 415 U.S. 605, 613-14 (1974); 
Jone's v. Walla~, 386 F. Supp. 815 (M.D. Ala. 197L.,), aff'd 
533 F.2d 963 (5th Cir. 1973). Neither case addresses th~ 
power o.f the Legislative Branch of the Federal Government 
to establish the qualifications necessary to hold a ·posi-
tion in the Federal Government, which is the purp.ose of 5 · 
U.S.C. § 3110. The political and prectica~ d~ttic~lti~e~s~~---

. a.nd potential for embarrassment to a coordinate branch in­
hering in ·a court's second-guessing of a specific appoint­
ment by an elected official are obvious. But these same 
problems do not exist . in Congress' establishing . the thresh­
hold qualifications of the persons from whom the fresident 
may select in making a particular appointment. 'This is es­
peGially true where, as here, the effect of the qualifica­
tion requirement is to eliminate only a handful of persons 
from the pool of possible appointees. 

It is generally thought that Congress does not imper­
missibly inva.de the President's ·cm::stitutional power of 
appointment by establishing qualifications for an off:Lce 
or position to ~·1hich t he President makes aPi>ointments. E. 
Corwin, The President, Of f ice and Powers, 1737-1957 (1957), 
at pp. 7!+-·75 • . I see no reason iJhy the limitation in 5 U.S.C. 
§ 3110 should stand on a different footing" In fac_t, i.:n __ _ 
a merr.orandrn,1 dated November ll~, 1972, from Assistant Attorney 
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General Roger C. Cramton to John De-::tn, Counsel to th:-:! 
President (copy attached), this office took the position 
that 5 U.S .• C. § 3110 prohibited the President from ap­
pointing a relative to a temporary or permanent position 
on the White House staff. The me.-norandum noted that what- · 
ever the constitutional difficulties in applying the 
statute when the President exercises his authority under 
Article II, Section 2 of the Constitution to appoint "officers 
of the United States" -- such as Cabinet or ·other high-
level officials --, the statute seemed clearly to apply 
to subordinate positions on the White House staff, 't11hich 
fall within the category of inferior officers or employees 
subject to congressional control. 

·' : ;..; 

.-. 
,~ 

-.-
' 

. ' 

- : · 

--·-·- ··-·-::For-. the --f;reg~i~g .. 0~-;;~o~~: it is my · ·~-o~ciusfo~ -~h;~ --:-··· -- ·:·-··- -.. ':·}~ 
5 U."S.C. § 3110 prohibits the President from appointing 

.his son · to a White House staff position. As pointed out 
in our memorandum of February 18 regarding Hrs. Carter, 
it makes no difference that he ~qould serve without com-
pensation. 
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John M. Harmon AUG 2 5 1977 
Assistant Attorney General, Office of Legal Counsel 

Narriage of Department employees--neootism restrictions 

Michael J. Egan 
Associate Attorney General 

·dflll 
File ( 
Gauf 
Eastwood 

We have reviewed the July 14, 1977, memorandum from James P. 
Turner, Deputy Assistant Attorney General, Civil Rights Division, 
and Anita J. Stephens, Research Analyst, Civil Rights Division, 
concerning their marriage. We agree that their present assignments 
in the Civil Rights Division, as outlined in the memorandum, do not 
present a conflict or violate nepotism laws or regulations. 

Section 3110 of Title 5, United States Code, provides that a 
public official may not appoint or promote, or advocate the appoint­
ment or promotion, of a relative, defined to include a wife, in an 
agency in which the public official ~s serving or over which he 
exercises jurisdiction or control. -i.A "public official" is defined 
as one T#ho has authority to appoint, employ, promote or advance 
individuals, or to recoIIII1end indiyiduals for appointment, employ­
ment, promotion, or advancementj 

Civil Service Commission guidelines on employment of relat~ves 
state that under the statute an official is considered to have 
advccated a relative's appointment or prc~otion if he simply refers 
t:he relative for consideration to one of his subordinate-s-;f However, 
a relative may be employed by a subordinate of the officnll "if the 
official himself is in no way involved in the action and if the 
agency concerned has no regulations prohibiting such employment." 
Federal Personnel Manual, Ch. 310, Subcb. 1. With respect to promo­
tions, the Department's Merit Promotion Plan (DoJ order 1335.2A, 
July 26, 1972, ,l(b)) simply restates the statutory proscription tha: 
"an official of the Department may not appoint, promote or advance a 
relative to ·a position in the Department, nor may on official propo J " 
a relative for appointment, employment, promotion, or advancement i~ 
the Department. 11 

The Turner /Stephens memorandum states that 11as Deputy Assistant 
Attorney General, Mr. Turner does not participate in or control hir 1 1 · , 

· 1 ~ assignment or personnel action with respect to paralegal employees. '' 
We assume that Mr. Turner would not be involved in any way with 
Ms. Ste?hen's performance evaluation or any o t her type of appraisal ~ 
other action affecting her career. 
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