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April 22, 1987

MEMORANDUM FOR FILE

FROM: ROBERT M. KRUGER
ASSOCIATE COUNSEL TO THE PRESIDEN e
SUBJECT : Appointment of Mrs. Wick to USIA Advisory
Committee

Norman Poirier, Acting General Counsel and Congressional Liaison
at USIA, telephoned me on April 17, 1987, apparently at the
suggestion of Jane Ley. Mr. Poirier stated that, on his advice,
Director Wick was forming an advisory committee to report to
USIA on how the United States is perceived by foreigners in its
dealings abroad and to suggest ways in which the USIA can be
more effective in favorably influencing those perceptions.
According to Mr. Poirier, the committee is to be chartered under
FACA, to have a term of two years and to consist of eleven
prominent Americans. Mr. Poirier advised that David
Rockefeller, Henry Kissinger and Rupert Murdock are among those
individuals invited to serve on the committee. He further
advised that members of the committee would receive no
compensation but could be reimbursed for travel expenses.

Mr. Poirier stated that Mr. Wick had proposed appointing his
wife, Mrs. Wick, to serve on the committee. Mr. Poirier stated
that he believed that such an action would not violate 5 U.S.C.
§ 3110, the so~called "anti-nepotism statute”, since Mrs. Wick
would serve without compensation. He expressed concern,
however, about creating a negative appearance. He advised that
Jane Ley had indicated that she thought the appointment would
look bad.

I offered my general concurrence in Jane's view. I also
promised to call Mr. Poirier back after reviewing the legal
issues involved. I telephoned Mr. Poirier on April 20, 1987, to
report that in an opinion dated February 18, 1977, the Office of
Legal Counsel took the position that the anti-nepotism statute
applies to persons serving without compensation. Mr. Poirier
indicated that he had more or less decided to advise Mr. Wick
not to make the appointment anyway, based on the appearance
problem.
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1 use Office
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fice of Legal Counsel

John M. Harmon ‘
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Oifice of Legal Counsel

Margaret McKenna, Deputy Counsel to the President,
requested our views on whe ier the President is prohibited :
by 5 U.S.C. § 3110 from appointing his son to an unpaid _ e
position on the White House staff. It is my conclusion T
that the statute prohibits the contemplated appointment.

By memorandum dated February 18, 1977, this office ad- 2
vised Doug F ron, Associi e Counsel to the President, that
this same statute prohibited the President from appointing -
Mrs. Carter to be Chairperson of thg recently establishad
Commission on Mental Health. As Ms. McKenna pointed out B -
to me, a number of the conclusions in our February 18
mamorandum are contrary to those expressed by Carl F. Good-
man, General Counsel of the Civil Service Commission, in
his letter of Decembar 28 to Mr. lMichael Berman, Transition
Director for the Vice President. I had reviewad lMr. Good-~
man's letter to Mr. Berman in conn2ction with the proposed
appointment of Mrs. Carter. However, at Ms. McKenaa's
request, I have again consii 'red the points raised by Mr.
Goodman to determinz whether they should alter the canclusion
reachad in our February 18 memorandum or permit the appoint-
ment of the President's son here. After doing so, I believe
that our earlier interpretation was correct.

The Civil Service Commission
possible arguments in support of 1
D
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i1 pplicable. to the President's and Vice President's staff
by virtue of language in t 2 Executive Office Appropriations
Act of 1977 permitting the President and Vice President

to obtain personal services "without regard to the pro-
visions of law regulating the employment and compensation

of persons in the Government services.'” 90 Stat. 966. Ve
specifically considered and r ected this argument in con-~
nection with Mrs. Carter's proposed appointment.

As pointed out at pages 5-6 my memorandum on Mrs.
Carter's appointment, wh 1 you sent to Doug Huron, Chairman
Macy of the Civil Service Commission informed the Senate :
( mittee during hearings on the provision later enacted . .= .-.
as 5 U.S.C. § 3110 that had it been in effect, the section
would have prevanted President Franklin Roosevelt from ap-
pointing his son as a civilian White House aide, as President
Roosevelt apparently had done. Hearings on Federal Pay
Legislation before the Senate Committee on Post Office and
Civil Service, 90th Cong., lst Sess. 366 (1967). No member. —
of the committee present at the hearings disagreed with
this conclusion. Chairman Macy even suggested that;—as—=
matter of policy, the prohibition should ba made altogether
inapplicab”™ to the President in oxrder to preserve broad
Presidential discretion in making 2ppointments. ==
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In the face of this suggestion :to exemnt the President
and Chairman Macy's statement that the prohibition would |
apply to the President's personal staff, the Senate Com- -
mittee chose to amend the ] wse bill expressly to include o
the President among the "public ocfficials" covered by the
bill (the President was not expressly mentioned in the f
House version), and the bill was enacted in this £form.

Becausa the Senate Hearings contain the only extended dis-~

cussion of the provision and the only discussion at all

of its application to the President, it seens appropriate

to attach particular significance to the Civil Serwvice

Commission's interpretation of the statute in the course

of the hearings. It is reasonable to assum2 that the -

Senate Committee and eventually the Congress acted on the

basis of Chairman acy's interprecation of the prohibition

as dratted.
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