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MEMORAi.~DUM FOR THE ASSOCIAT E ATTORNEY GENERAL 

Re: Powers Available in the E~ent of a 
Cuban Boatlift 

.This responds t o your two memoranda :of May 20, 1981, 
raising several questions as to the powers available to the 
President in the event of another Mar iel-style boatlift. 
These questions wkre modified by further information received 
from the State Department on May 27, 1981. 1/ 

1. You have asked whether the President may authorize 
Customs to prohibit U.S . reg istered vessels from traveling 
to Cuba without a license from the Department of Commerce. 
The present statutes administered by the Commerce Department 
do not permit an outright proh ibit ion o f travel to Cuba. 
Rather, the Coast Guard can arrest individuals violating 
the Export Regulation Act, 50 U.S.C. App . § 2401 et seq. 
(Sup~. III 1979), which requires lice nses for certain exports. 
We note that the Treasury Department has regulations, 
issued under the Trading with the Enemy Ac t( 5 u.S.c. App. 
§ S(b), that forbid travel to Cuba f o r the purpose of 
transporting Cubans lacking proper visas to the United~States. 
31 C.F.R. § 515.415 (1981). 

\ 

2. You have asked whether the Coast Guard may seize 
and return vessels registered in the United States that have 
left our ports .and that the Coast Guard has "rea~onable cause" 
to believe may have done so for the purpose of tra~sporting 
illegal aliens. 

The Coast Guard has broad powers, which are exercised 
without declaration of a national emergency, to search out 
violations of federal laws on American vessels. 14 U.S.C. 

1/ Except as discussed in paragraph 5 below, none of the 
"Powers available to the President would need to be triggered 
by the declaration of a national emergency. An explicit 
discussion of this point, therefore, i s not included. 

EA -· am I 

/ 

.-... ... ,. 
. .. ,:..: · """ 

nm 



' . 

I 
• ~ J • 

" .. . . 

§ 89(a). 2/ While the suspicion that leads them to single · 
out a ship need not rise to the . level of probable cause, the 
Fourth Amendment requires that arrests, searches and seizures 
be based on probable cause. 

~/ This section states: 

The Coast Guard may make inquiries 
examinations, inspections, searche s , 
seizures , and arrests upon the high 
seas and waters over which the United 
States has jurisdict ion, ·for the pre­
vention, detection, . and suppression 
of violations of l aws of the United 
States. For such purposes, commis­
sioned, warrant, and petty off i cers 
may at any time go on board of any 
ve~sel subject to t he jurisdiction, 
or to the operation of any law, of 
the Uni ted States, address inquiries 
to those on board, examine the ship's 
documents and papers, and examine, 
inspect, and search the vessel and 
use al 1 necessary f orce to compel 
compliance. When from such inqu i ries, 
examination, inspection , or sea rch 
it appears that a breach of the laws 
of the United States rendering a 
person liable to arrest is being , 
or has been committed, by any pe r son, 
such person shall be arrested o r, · 
if escaping to shore·, shall be 
immediately pursued and arrested on 
shore, o~ other lawful and appropriate 
action shall be taken; or, if it 
shall appear that a breach of the 
laws of the United Sta t e s has been 

·commit teed so as to render such 
vessel, or the merchandise , or any 
part thereof, on board of, or brought 
into the United States by, such 
vessel , liable to forfeiture, or so 
as to render such vessel liable to a 
fine or penalty and if necessary to 
secure such fine or penalty, such 
vessel or such merchandise, or both, 
shall be seized. 
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l. 

Prior to the time that any aliens are placed on board, 
the vessel's captain might be guilty of conspiracy, 18 U.S.C. 
§ . 371, to violate one of the general provisions of the Immi­
gr ation and Nationality Act (INA), 8 u.s.c. §§ 1321-28. 
This nemorandum does not address the practical aspects of 
developing evidence to support a n arrest. 

3. You have asked whether any of ~eve~sc~os 
would permit the Coast Guard to return Arnerrcan or-foreign 
flag vessels to their l ast port of c all or another point 
outside the United States. ll 

{a) Coast Guard/foreign flag vessel: The interdiction 
would occur somewhere on the h igh ·seas between Cuba and the 
United States. The sh ips would be stop ped . 4/ and s earched 
for evidence of intent to violate our i mmigrat ion laws. 5/ 
If sufficient evidence were discovered, the ship would be 
towed back to Cuba or to a thi r d c ountry, with, we assume, 
the permission of the flag state. 

We do not believe that such an operation can be premised 
on an argument that the return of the ali~ns is authorized 
because it fulfills the legislative purpose of 8 UoS.C. § 1323 
(unlawfully bringing aliens into the United States ) and is 
"necessary" to the section • s proper administration . Congress' 
enactment of 8 U.S.C. § 1323 is its clearest statement of 
how it wished to punish smugglers -- by a fine of $1000 per 
illegal alien. 8 U.S.C. § 1323{b). Further , since the primary 
purpose of § 1323 is to punish smugglers, not aliens, 

3/ Your question also covered use of the United States Navy. 
The Navy's regulations forbid use of its forces to enf-orce 
federal civil laws. SECNAVINST 5820 . 7. The regulations 
adopt the Posse Cornitatus Act, 18 u.s.c. § 1385, as a gu)~ e 
to Navy ~onduct and state that members of the Navy may no0 
enforce domestic laws in the absence of the spec i fic approval 
of the Secret~iy of the Navy . We therefore addreas only the 
use of the Coast Guard. \ · 

!/ The pennission of the flag state is necessary since we 
have no authority to exercise jurisdiction over the ship in ;,/' 
its absence. Art. 6, Convention on the High Seas, 13 u.s.T. 
2313, T.I.A.S. 5200. 

~/ There may be questions of proof involved at that point. 
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the forcible return of the aliens to Cuba or a third country 
would not appear to fulfill the section's purpose. Certainly 
the section is meant to discourage illegal immigration. This 
argument, though, applies to all the penalty provisions -­
indeed, to most of the INA. Where Congress has explicitly 
prescribed the method of dealing with smugglers -- arrest, 
fines, and felony prosecutions -- we do not believe that 
the Executive may create a new method of dealing with the 
problem. See United States ex re l. Martinez-Anausto v. 
Mason , 344F:°2d 673 (2d Cir. 1965); Co Gordonr E. Gordon, 
and H. Rosenfield, Immigration ~aw & Procedure, §~ l.Sb, 
2.2, 4.4 (1980) and cases cited therein (Gordon & Rosenfi -1~ 

t • th d• • d • • I~ p°? • th 
Ar~uments su r in e ro ose inter 1ct1on are ei er 

that Congress has provided suffi cient the INA 
itself to authorize the interdiction or that control of aliens 
on the high seas is an area in which Congress has not legislated 
to the exclusion of President's impl ied constitutional authority 
to act. ~e believe that the former argument provides a more 
substantial basis on which · to proceed. · 

(1) Statutorv Power 

There are two statutes which could be read to authorize 
the operation. The first, 8 u.s.c. ·s 1182(f), s a es: 

Whenever the President finds that the entry d . ~~ 
of any aliens or of any class of aliens ;!-~a /j-J-
into the United States would be detrimental ·· ' i"+t. µf~ 
to the interests of the Uni tea States, he fi ~-1--
rnay by proclamat ion, and for such period ~ JU2.A2 <T •. etc ObW 
as he shall deem necessary, susp(;nd the ~~ · · ii£~1.Jr 

as immigrants or nonimmigrants, or impose · o~ ep,,1 
entry of all aliens or any class of aliens ~ ~0-L 

on the entry of aliens any restrictions " -...... !)_5. LJ J:: ~ 
he may deem to be appropriate.~/ , l~.~-,J-~r 

The second, 8 U.S.C.A. § ll85(a) (1), provides: V~ US ~ ;iJtPM feiwe ;J/~ I 
(a) Unless otherwise order ed by 
it shall be unlawful --

the President, 

6/ Neither this Of~ice no~ INS is aware of any eime when the 
power granted by this section, added ·n 195~r has been used. 
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(1) for any alien to ••• attempt to 
• enter the United States except 

under such reasonable rules, regulations, 
and orders, and subject to such limita­
tions and exceptions as the President 
may prescribe1 • • • • 

Using § 1182(f), the President could make a finding tha 
the entry of all Cubans without proper documentation is detri- 1l _ .~ .. oi<> h:7 

mental to our interests and iss~e a proclamation su~pending fl'IJ/J ~4", .J f/l~ 
their en try. It could be arguea that the e ntry of illegal ~ p11 /;f1Vt)JAJ, 
aliens, Cuban or otherwise, is already "suspended" since M ......\-- j~ ~ 
it is already illegal for them to come,· and that the section ,..) ,1 ,0J~1 /~ 
is directed against those who are otherwise eligible. The -bV'1£ 
section, however, is not limited by its terms to documented · 
aliens, and the legislat i ve history is s ilent on this point. 
Since the section delegates to the President the authority 
to exclude entirely certain classes of . aliens, we believe 

; that a return of the Cubans could be based on the Coast 
i Guard 1 s power to enforce federal laws. 14 u.s.c~ § 89(a). 

Likewise, § 1185(a)(l) makes it unlawful f or any alien to 
enter the country unless in compliance' with the rules and 
limitations set by the President. All of the undocumented 
Cubans who are attempting to enter the country are therefore 
doing ~o in violation of this section. See also 8 u.s.c. 
§ 1103 (At:torney General's duty to control and guard the 
borders); Ex parte Siebold, 100 U.S. 371, 396 {1879}. 

(2) Implied Constitutional Power 

T~ument for implied constitutional power is ~· ~--t:;fq~ 
clear. \frhe regulation of immigration is one in which Congress C..~ · 
exercises plenary powe~. Kleindienst v. Mandel, 408 U.S. 753, 
766 (1972) (power to exclude aliens prevails over Firs.'t Amendment .. _JJ_J) 
interests of citizens). There has been some recognition, how- (..CO-~ 
ever, ")f the fact that the sovereignty of the nation, whi~h is . : · · 
the basj~ of our ability to exclude all aliens, is lodged in 
both political branches of the Government . See Ekiu v. United 
States, 142 U.S. 651, 659 (1892). An explicit d·iscussion is 
found in United States ex rel. Knauff v. Shaughnessv, 338 U. S . 
537 (1950). ReJecting a claim that it should review regulations 
which excluded a German wa.r bride, the <:ourt stated: 

Petitioner contends that the 1941 
Act and the regulations thereunder are 
void to the extent that they contain 

- 5 -
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unconstitutional delegations of legis­
lative power. Bu t there is no question 
of inappropriate deleg a tion of legislative 
power involved here . The exclusion of 
aliens i s a f und a mental act of s overeignty . 
The right to do so stems not alone from 
legislative power but i s inherent in the 
executive power to con t rol the f oreign 
affairs of the na t ion. United States v. 
Curtiss-Wr i ght Export Coro., 299 U. S . 
304; Fong Yue Ting v . United States , 
149 U.S . 698, 713 . Whe n Congress 
prescribes a pr o ced ur e concerning the 
admissibility of aliens , it is not 
dealing alone wi th a l e g i slat ive power . 
It is implement i ng a n inher ent e xecut ive 
power. 

338 U.S. at 542- 4.3 (ci t ations omit ted ) (emphasis ad ded). 
See also Savelis v. Vlachos, 137 F. Supp. 389 , 3~5 ( E.D . Va. 
1955-r-aif 'd, 248 F.2d 729 {4th Ci rc . 1957) (d i ctum} . 

We would argue that th e President , in the e xercise o f 
this~.,... nt authority, is acting to protect the United States 
from(~ive illegal immigration. The President's power to 
act to protect the Nation or American citizens or p r operty 
that are threatened, even where there i s no express statute 
for him to execute, was recogn i zed i n I n re Neagle, 13 5 U.S . 
1, 63-67 (1890}. See also In re Debs, 158 U.S. 564, 581 
(1895); United StateS exrel. Martinez-Angos t o v. Mason , 
344 F.2d 673, 688 (2d Cir. 1965) (Fr i endly, J. con-~ring) ; . .rl-/_J.1 . ......__ 
50 U.S.C. § 1541 (War Powers Resolution). 7/ ~~United ~tf.u~ 
States v. Western Union Telegraph Co., 272-F. 3TI-=ts.D. N.Y.) {'r\QAIP v 

(A. riand, J.), aff'd, 272 F . 893 (2d Cir. 1921), rev ' d'per stip., 
260 U.S. 754 (1922) (President's inability to prohibit 10nding 

'-1) 

7/ This Office invoked inherent autho r ity in a recent opinion, 
stating that the President could act to prevent air plane high­
jackings by placing marshals on board, even in the absence of 
express authority to take such preven tive measures. Memorandum. 
to Wavne B. Colburn, Director, United S tates Marshal s from 
Leon Ulman, Deputy Assistant Attorney General, Off ice of 
Legal Counsel, September 30, 1970, at 2-3. 
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of submarine cables). Thi nt would be ·oined ~­
argument that the President may act to return the boats with 
the flag state's permission as an exercise of his power in 
the field of foreign relations, a field in which "with its 
imoortant, complicated, delicate and mani fold problems, 
the ?resident alone has the power to speak or listen as a 
reoresentative of the nation." United States v. Curtiss­
wrlaht Exoort Coro., 299 U.S. 304, 319 (1936}. See also 
Haia v. Acee, No. 80-83 (S.Ct . June 29, 1981); Naren]lV . 
CIVllettr;--bl7 F.2d 745, 747 -48 (D . C. Cir. 1980) {regulation 
of Iranian students); Chicago & Southern Air Lines, Inc. v . 
Waterman SS. Co., 333 U.S. 95 (1948} (regulation of foreign 
airlines). The President's power is strongest where he has 
well recognized constitutional powers (foreign affairs) 
to which Congress has added statutory delegation (8 U.S.C . 
§§ 1182{£), 1185). 8/ Immigration is not a n a r ea, however, 
in which the President's inde endent power i s well-estabIIshed. ·2.1 

(2) Arguments Against Power to Interdict 

It must be recognized that Congress has put in place an 
extensive statutory scheme dealing with immigration -- a scheme 
that applies both within and without the United States. An 
alien anywhere in the world, whether on some country ' s soil 
or on the high seas, is subject to congressional r~gulation of 
his admission to the United States. Co ngress has mandated 
procedures for those who do arrive illegally some of 

8/ Without the statutory delegation, we could argue that 
Tmrnigration is an area in which the President has concurrent 
authority and may act without statutory authority in exigent 
circumstances. Youngstown Sheet & Tube Co. v. Sawver, 343 U.S. 
579, 637 (1952) (Jackson, J., concurring). A likely re~ponse 
to this would be that there is nothing exigent about a Eituation 
that h~s existed for several years. Further, the Justice~did 
not agrc~ among themselves whether even threats such as imminent 
invasion were sufficient to provide such power. Compare 343 U.S. 
at 661-62, 687-700, with id. at 587, 613, 632, 652~ 659. ----
9/ "rhe doctrine of implied power does not a actions 
~f executive officers [in immi a ion • The authori v o such 
o ~icers o act is limited to the zone charged b Congress. rf LJh-J 
such o_f ice rs de art rom e c anne s of authori.ty fixed by ~ 
sta u e they act illega Jt'tlb~~ R~f iela, § l.Sb. 
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which are quite summary in nature. See 8 U.S.C. §§ 1282(b), 
1323(d). While we would argue that the President is acting 
pursuant to Congressional authority, a strong counter-argument 
could be made that in fact the President is acting in the 
area of his least power -- contrary to the express or 
i~olied will of Congress as stated in the INA. Youngstown 
Sh~et & Tube Co. v. Sawver, 343 U.S. 579, 638-39 (1952) 
(JacKson, J., concurring). Not only does the INA represent 
the Congress' studied judgment of how it wants to treat 
smugglers and illegal aliens, but it is clear t ha t Congress 
is willing to treat certain groups of i llegal aliens favorably. 
See 2 Gordon & Rosenfield, § 7.8 (refugee legislation). As 
recently as last October, certain undocumented Haitians were 
granted a status that entitled them to some social welfare . / 
benefits. Refugee Education Assistance Act, Pub. L. No. V · 1iJ 
96-422, 94 Stat. 1799. This ratification process , repeated " ---.If: . 
as it has been for many groups, would support an argument (J'fMIA¥' 
that Congress prefers to deal with such problems on a n ad 
hoc basis, rather than equipping the President with mor-e­
forceful exclusionary methods. 

The courts have been reluctant, in analogous situations, 
to find implied power to return aliens to their countries •. The 
Second Circuit has held that, in the absence of express authorit , 
the INS could not arrest a Spanish crewman who deserted his ship 
without violating the crewman's rights under the Fifth Amendment .. 
United States ex rel. Martinez-Angosta v. Mason, 344 F.2d 673 
{2d Cir. 1965). The court found that the INS only had authority 
to arrest an illegal alien in order to begin depor tation 
proceedings, id. at 680, not to arrest to enforce the 
dese~tion provisions of a Spanish-American treaty. This was 
so even though the crewman admitted that he was in the country 
illegally. See also United States ex rel. Valentine v. Neidecker 
299 U.S. 5 (1936-r-TP'resident lacked authority to extradite in 
the absence of a treaty). Opponents of the return procedure 
would no doubt argue that the Coast Guard lacks any statutory 
authority to arrest aliens except as the first step in processing 
them under the · INA. We would note, however , that Judge Friendly 
concurred in Martinez-Angosta only because he believed that 
the President did have the inherent power to designate the INS 
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a·s the proper arresting authority and could exercise that 
power at once to fill the procedural void. Id. at 688. In 
our case, the Coast Guard would have receivea-Tts directions 
from the ?resident before any seizures were made. 

We believe that the President's authority in the field 
of foreign affairs, coupled with the designations from Congress 
expressed in B u.s.c. §§ 1182(.£) & 1185, authoriz~s a program 
in which foreign flag vessels are, wi~h the permission of 
their government, stopped on the high sea~ while en route to 

. • t 
!_ 
i • ! 
• 
l... 
! ---
' 

. 
'· ' -! 

t . 

*
the United States and forcibly returned to their last port of 
call or another point outside the Un ited Stat es . See Haig v. 
Agee, No. 80-83 (S.Ct. June 29, 1981). The President'_s_·_ 
power in this area, however, could clearly be clarified and 
strengthened by appropriate legislation, and the outcome of 
a legal challenge to such a program of interdiction 

~I 
without additional legislation is at b~st uncertain. 10/ 

We have assumed the permission of the ' flag state throughout 
this discussion .. we have also assumed tha t any third country 
would be one that ' has given its permission for the landing and is 
willing to accept the Cubans on a permanent basis. We would note 
that alt hough this Office has previously concluded that Cuba is 

!QI There is some doubt whether anyone would be able to challenge 
the plan. Although the aliens returnee to Cuba or a third 
country would probably lack standing to sue r see Kleindienst v. 
Mandel, 408 U.S. 753, 762 (1972): Johnson v . ETSentrager, 
339 U.S. 763 (1950); Berlin Democratic Club v. Rumsfield, 
410 F. Supp. 144, 152 (D.D.C. 1976), there is a statute 
which permits aliens to sue for torts committed in violation 
of the law of nations. 28 u.s.c. § 1350. A Second Circuit 
decision has interpreted this provision as incol:pora ting a 
broad body of international human rights law. Filartiga v. 
Pena-Irala, 630 F.2d 876 (2d Cir. 1980). Filartiga was· 
recently followed by a district court in Kansas. Fernari~ez v. 
Wilkin.=-"'!1, No. 80-3183 (D. Kan. Dec. 31, 1980), appeal dodeted, . 
No. 81-1238 (10th Cir. March 9, 1981) . Fernandez held that 
the international norm prohibiting arbitrary detantion protected 
Cubans who were being detained in American prisoni as inadmissible 
aliens. Cf. Nguven da Yen v. Kissinger, 528 F . 2d 1194, 12 OJ. 
n.13 (9th Cir. 1975); De Pass v. United States, 479 F. Supp. 
3 7 3 ( D • Md . 19 7 9 } • 
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viola ting international law by expelling and refusing to 
oer.nit the return of its nationals, 11/ the issue of forcible 
~eturn to Cuba raises another problem. Regardless of our 
argu~ents that the right of self-protection permits us to 
return the Cubans, Cuba may choose to look on any entry into 
its territorial waters by a United States government vessels 
as an act of war, obviously raising substantial policy issues . 12/ 

(b) Coast Guard/American flag vessel : You have asked 
whether the Coast ' Guard may, after ascertaining that there 
are illegal aliens on board a United States registered vessel, 
detain the Americans on board while taki ng the vessel to its 
last port of call or another point outs ide the United States. 
After the aliens have been landed, the Americans would be 
brought back to the United States, arrested, prosecuted as 
ap?ropriate and their boats forfeited . 

We believe that such a program is constitutional as long 
as the Goverrunent is able to show that it has endeavored to 
return the Americans to the United States as quickly as 
possible. Although the general rule is that an official 
seizure of a person must be supported by probable cause, 
Dunaway v. New York, 442 U.S. 200, 207 (1979}, the Supreme 
Court has held that there are exceptions for limited intrusions 
that may be justified by special law enforcement in terests . 
Michigan v. Summers, 49 U.S.L.W. 4776, 4778 (June 22, 1981) . 
The detention of Americans who are on board a vessel carrying 
illegal aliens, if that detention is the only reasonable way to 
permit the return of the aliens to a third country, should fall 

11/ nemorandum for the Attorney General from Assistant 
Attorney General Harmon, Office of Legal Counsel, June 6, 
1980. 

' ' 
_!l/ The Coast Guard recently rescued 13 persons from tw0\ 
disableu craft _that had been set adr ift in the Florida 
Straits by Cuba's naval forces on the anniversary of the 
start of the Mariel boatlift. Washi ng ton Post, Ap.ril 26, 
1981, S A, at 31, col. 1 • . All those on board had originally 
come to the United States in the boatlift and then returned 
to Cuba because of their disenchantment with the United 
States. Four to six other boats carrying 34-40 people, 
which were alleged to have been abandoned at the same time, 
were never found. 
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., ~ ithin that class of exceptions. The Americans will be able 
to obtain a hearing on the merits of their detention once they 
have returned to the United States. The President's interest 
in conducting our foreign policy, protecting our national 
security and enforcing the imm i gration law are, in what 
would no doubt be exigent circumstances, a powerful argument 
in favor of permit ting him to de tain the Americans temporarily 
while effectuating an · importan t law enforceme nt policy . See 
Haiq v. Aaee, No. 80-83 (S.Ct . J une 29, 1981). We would 
ernpnasize~ however, that the Government should be prepared 
to show that the Americans' detention is a re asonable way to 
enforce our laws and tha t eve ry ef fort has bee n made to 
return the Americans to t he Un ited States a·s quick ly as 
possible. 

4. You have asked whe ther prose cu t i on f or v i olation 
of the INA may lie in the Northern a nd Midd le District of 
Florida . Cr imes "begun or committed upon the high seas , 
or elsewhere out of the jurisd i ction o f a ny particular • • 
district, shall be in the district i n which t he offender • 
is first brough t; • . •• " · 18 U.S . C. § 323 8. Whe re t o bring 
a ship is left to the Coast Guard's di scretio n . 13/ If the 
arrest oc c urs within our territor i al wa ters, prosecutions 
for violation of the INA "may b e ins tituted at any place in 
the United States at which the violation may occur •••• " 
8 u.s.c . § 1329 . See also Fed. R. Crim. P . 18 (district i n 
which offe nse was commi tted) . · 

We do not know of any me ans by which t he Attorney General 
can on his own motion transfer a crimi nal c ase from one district 
to another. This is a privilege reserved fo r the defendant 
at the court's discretion. Fed . R. Crim ~ P . 21. 

5 . You have asked whether the Pre s i dent may close all 
ports in Southern Florida to "any ves sels over a pre-determi ned 
size or other high-risk vessels." The Pres ident may r·eg,ulate 
the anchorage and movement of ves~els i n our t err i torial'' "­
waters ~hen he has declared a national emerg e ncy. 50 u.s~~. 
§ 191. ,;e may declare a national emergency if there is a 
"disturbance or threatened dis t urba nce of t he in~ernational 
relations of the United States •••• " I d . Whet'her the 

13/ The need for a timely arraignment , however, Fed. R. Crim. 
P:- 5(a), will act as restraint on ex t ensive detours. 
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unauthorized travel of certain privately owned boats from 
the Key West area to Cuba and their return bearing Cuban 
citizens not legally entitled to enter the United States 
represents such a disturbance is a fact and judgment-laden 
issue uoon which we offer no opinion. If, however, the 
Preside~t could justifiably find that the use of American 
vessels to transport Cubans into this country will result 
in such disturbance by determining, f or example , that this 
practice severely damaged our abili ty t o. negot i ate the 
issue of migration with Cuba within established diplomatic 
routes, power under § 191 could be exercised . Since power 
over al l vessels may be exercised under § 191, power over 
a category of vessels rationally connec'ted to the danger 
that triggered the national emergency would be reasonable. 

6. You have asked us to comment on INS ' suggestion 
that cars be stopped on the Key Wes.t highway a nd excl uded 
frOin the area. We attach a copy of an opinion that this 
Off ice prepared last year on the us~ of roadblocks on Route 1. 
In that opinion, we concluded gene~ally that the proper inquiry 
is whether any reasonably unintrusive stop would be so likely 
to lead to evidence that would qualify as proof of an attempt 
to violate our laws as to justify the impositions the stop 
will occasion • .!,!/ 

()LC 

14/ Memorandum for Paul R. Michel, Associate Deputy Att_orriey 
General from Deputy Assistant Attorney General Harnmond, . Office 
of Legal Counsel, August 29, 1980 . ~ 

At tacrunen t 
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A~gust" 29, .19 80 

MEMORANDUM FOR PAUL ·R. MICHEL 
Associate Deputy Attorney General 

.You have asked wheth er law enforc ement officers of ·the Unit ed 
Stat2s ~y ~ without violating the Fourth Amendment, set up a road­
block on .Route . l, ~highway· lead4'1g from0 the Florida mai nland to 
Key West, .and stop and. question persons driving . towards Key West 
who are hauling boats. We are informed that t he influx of Cubans 
(who cannot be re.turned because of the unwillingness of the Castro 
regime to readmit them). to the United States is a major problem. · 
The objective of the . stoppi~g and questioni~g would be to identify 
the boat operators attempti~g to use their craft to bring to.the 
United States from Cuba aliens not lawfully entitled to enter this 
cou...r1try in violation of 8 U ~S;~C'. : '§ ·1324. Route 1 is the only r .oad -­
to Key West.· Key West (and other land areas in its vicinity) is 
clo=er to Cuba than any other point in the United States and ,. as 
we understand it, _is the most likely s pot from 'Which small boats 

· might ~ubark to. go to that island nation to pick up illegal aliens. 
The United States has ·been unable to c ontrol effecti vely the move­
ment of small boats from Key West and vicinity to Cuba once those 
boats are in the water. 

. . 

The Supreme Court has held that, 1.lnd.er limited circumstan~es, 
the Fourth ~enci.aent does not prohibit law enforcement officers 
operatij;lg neither under warrants nor ·with articulable suspicion, 
from stopping vehicles at fixed checkpoints in the Unit~d States 
2n.d briefly questioning their occupants. · Unite·d s ·tates ·~_- Martiiie·z­
Fu~rte, 4~8 :u.s. 543 '(1976) ;" ·e:~; Delaw':L·re :v. Prouse,. 440 ~1-~. 648, 
i56j (1975.1. Such stops are seizures within the meaning of 'Che 
Fourth A"TienJment but may be reasonable , a l though conducted without 
warrant and on less than probable ·cause, if, on ba\ance, the 
legitimate government interest served by them outwei"ghs the d~gree 
of their intrusion--both as to individuals and the public in 

. general--on the values which the Amendment protects , including 
personal security and reasonable expectations of pri vacy. · United 
States v. Martinez-Fuerte» ·s ·upra. It seems clear from the cases, 
and :inherent in the .r"'ourth Amendment itself that no matter how 
minimal the intrusion and hm-1. great the gov~rrunent interest involved. 
such stops are unreasonable if ineffective. Central also to the 
question of their reasonableness is their necessity-- that is, 

----·-· · -· ····- . - ·--·· -- --··· -------- ·-~- .. !"' • • - - .- • .....-- · 
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wheth~r the government's legitimate objectives cou~a oe acnievea 
i1itl\out: them. · · · . · · - . 

The facts that you have related and others that may be 
·developed will be tested under the ·requirements of Martirie·z-Fuer-te. 
For exa1:role, it would seem that th'e checkpoints, if established7 

would be- =-easonably located to intrude upon . . the minimum number of 
people possible to ·achieve the objec tive sought. The peculiar 
geographical situation of Key West ·and of Route l's being the only 

. road to it assures this. . Also. the_ geographic proximity of Key . 
West to Cuba insures that Route 1 is the road most likely to be . 
taken by small boat operators headed for Cuba by a combination of 
highway ru.-id the high seas. Further, only those hauling boats of 
a· size likely to be ·able to. make the trip to Cuba would be que·s ­
tioned. This again would l:iJ:nit·the degree of intrusion of the 
roadbloe-~ as. to the population as . a whole.· ·.Presumably, :knowledge- · 
able law enforcement authorities . will be able to de:velop additional 
criteria that might: further reduce the interference wi~'l. the 
general populace •. · 

Although ·we may conclude 7 _as outlined above 7 _that a number 
of the factors which ."make a checkpoint reasonable, . as articulated 
in Hartinez·-Fu·erte, would be present here , y.7e are unable to evaluate. 
severa~ ochers wnich might prove crucial to the overall constitu- · 
tionality of the proposal. Two are primary. First, we have not 
been infori=ed of the nature and the number of. questions that -would 
be asked of the boat operators selected for special .attention. 
Thus we cannot ju~ge whether the intrusion·on the rights of .indi-
viduals, as opposed to the public at large, would be great or small. 
Second, :we have no . way of knowing ·whether the roadblock would be 
eff ectiv·e in achievi~g the. governmental. interest cited. 

As we see it, .the only power of the government to effect t!:.2 · 
Cuban boatlift by means of the roadblock would be . to arrest those 
identified pursuant to it as involved in an attempt to bring into 

· or land in the United States aliens .not lawfully entitled to enter 
or reside here, .a .violation of 18 : u~s!~C'.: ·§ 1324. Any such. arrest 
would have to be based upon probable cause.~ 1/ It would, '\~ · believe 
be difficuJ.. ': to prove an attempt to violate "§ .. 1324 under Ffi::th 
Circuit precedents. :: See· United States ·v; Br.own, .604 "F .2d 347 
(5th Cir. 1979) and cases cited therein at. ·350, .particularly · 

. ' . -·-..... .. . . : ..... . .... . 

· l/ We would note that the government could not conduct searches 
at the checkpoint based on less than probable cause in order to 
develop probable cause to make such arrests. · Unite·d ·sta·tes v.·. Ortz., 
422, U~S '. 891 (1975). Probable cause. to arrest could, however, 
develop from the brief questioni~g or evidence in plain view • 

. - ·2· -
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. . 
THE WHITE HOUSE 

WASH I NGTON 

August 4, 1981 

MEMORANDUM FOR FRANK HODSOLL 

FROM: KATE MOORE ~ 'f yV\ 

SUBJECT: Meeting with Coast Guard on Interdiction 

Interdiction should commence about August 15 after the following 
has occurred: 

o Written requests from U.S. to Haiti to confirm understanding 
that the two governments will cooperate to interdict Haitian 
boats. Specific confirmation of permission to board Haitian 
boats is needed (cable to be sent August 4 or 5). 

o Haitians confirm agreement in writing. 

o Presidential Proclamation issued, authorizing Coast Guard 
to interdict. 

o Coast Guard redirects resources and specific interdiction 
plan is laid out. 

o Congressional delegation (Dixon of Black Caucus) departs Haiti. 

Issues and actions discussed at our meeting this afternoon are noted 
below. 

Legal 

o Presidential Proclamation needs drafting. DOJ to take lead, 
working with Coastguard. Purpose of proclamation is to direct 
Coastguard to take action which is not currently within Coast Guard 
statutory authority but which the President can mandate. 

o Agreement was reached that one individual from the Immigration 
and Naturalization Service, should be on board for the purpose 
of making any amnesty determinations required. State's view 
was that either an INS or State Department official could be on 
board but both were not required. Admiral Hayes noted that the 
Presidential proclamation might include reference to this aspe ct 
of the interdiction. 



o DOJ will investigate possibilities of confiscating vessels 
intercepted outside of U.S. waters. ' 

Logistics 

o The Coast Guard proposes to dedicate one "ship day" for the 
purpose of interdicting Haitians. This would require 3 to 4 
Coast Guard ships and occasionally an "embarked" helicopter, (i.e., 
one that leaves from the ship). The cost associated with this 
allocation is that interdiction of drugs will d i minish. 

o The Coast Guard favors a having on board a naval officer of the 
Haitian navy. Such an individual could provide insights into 
a Haitian boat situation, and could serve as a liaison with the 
Haitian navy. It w6uld be nece ssary to make clear that the 
Coast Guard crew wa s responsible for protecting the Haitians, not 
the naval off i cer wh o would have no authority on the ship. 
Interrogation of Ha itians should occur separate from the Haitian 
officer. 

I 

' \ 
o State Department will provide a Creole interpreter - on the 

Coast' Guard ship. 

o Efforts would be targeted at traffickers who run motorboats 
versus sailboats. 

o Upon verifying a boat was attempting to transport illegal aliens 
into the U.S., the Coast Guard cutter would accompany 
the Haitian boat back into a Haitian harbor. Use of the Coast Guard 
cutter to accompany the boat would help make a firm impression 
that the U.S. is committed to preventing illegal flows. 

o The Coast Guard proposes to establish a liaison at the u.s. embassy 
in Haiti, with ship to embassy communications to allow the U.S. 
embassy to contact the Haitians. However, once Haitian naval 
vessels are operational in this joint effort, there would need 
need to be direct operational communications between the U.S. 
Coast Guard and the Haitian navy. 

o The Coast Guard often has media representatives on its cutters. 
A policy decision is required as to whether media should be 
al lowed on Coastguard cutters in this effort to interdict 
ships. 

o Coast Guard policy in regard to intercepting "small leaking 
Haitian boats" will be to return them to Haiti. 

o The Coast Guard stressed that if a show of force is necessary 
they will prosecute it. Admiral Hayes stressed that death can 
occur, although the Coast Guard is highly cautious. Use of a 
weapon must be a pproved by Admiral Hayes. Wa r ning shots 
must be a pproved by the District Comma nder. In t he eight 
years that the Coast Guard has be e n involved i~ intercepting 
drug traffic it has fired into a total of four ~vessels. 



o State Department and Coastguard will develop a paper by early 
next week that lays out the international treaty aspects, 
resources, timing, logistics and media guidance. 

Outstanding Issues 

o Given that we are interdicting ships in Haitian waters, what 
should be our posture with regard to Haitian vessels off U.S. 
shores? (e.g., beyond 3-mile limit?) 

o How do we assess results of efforts? 
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U.S. Department of Justice 

Office of Legal Counsel • ) /i CAY/ 

Washington, D.C. 20530 
Assistant Attorney General 1 1 AUG :~l 

MEMORANDUM FOR THE ATTORNEY GENERAL 

Re: Proposed interdiction of Haitian 
flag vessels 1 

This responds to your inquiry of August 7, 1981 concerning 
the implementation of the proposed i~terdiction of Haitian flag 
vessels. As presently formulated, the Government of Haiti and 
the United States will enter into an agreement (the Agreement) 
permitting the United States Coast Guard (Coast Guard) to stop 
Haitian flag vessels, board them and ascertain whether any of 
the Haitians aboard have left Haiti in violation of its travel J 
~ws and whether they intend to traveTtoEni·-~tJr1l:J_ed --States___ ~ 
in _':101 a~:1:9.!l_9J; _ _ Q..r:i_H:.~d __ $_t _gJ .. ~_s __ .imrnigr~t;i.9_1}_ !.~ . .\'..1.5-..!. Individuals I ·-< 
who are de._termined to have left Hai_ti il lE.;g_a.lly_will be returned ltl · 
to Haiti pursuant to the President's authority in the field of 
foreign re-lations in order to assist Haiti in the enfercement of 
its e~ratio.n_J._g_ws. Those who have left Haiti, whether legally 
or illegally, in an attempt to enter the United States illegally 
will be returned to Haiti pursuant to the President's authority 
under 8 u.s.c. §§ 1182(f) and 1185(a)(l) to enforce United 
States immigration laws, to protect our sovereignty, and as 
an exercise of his power in the field of foreign relations. ll 

The Coast Guard plans to intercept the Haitian vessels in 
the Windward Passage, on the high seas but relatively close to 
Haiti. 2/ At that point, Haitians will be headed toward either the 
United States or the Bahamas. Although experience suggests that 
two-thirds of the vessels are headed toward the United States, 
it is probable that, as the interdiction continues, an ever­
ncreasing number will claim they are going to the Bahamas. 
nless the Haitians admit they are coming to the United States, 
stablishing their intended destination may ~ecome more difficult. 

1/ We note that the Agreement does not cover United States vessels, 
either while they are in Hai~ian waters or while they are on the 
high seas. Therefore, the Agreement does not contemplate the return . 
of the Haitians on board such vessels to Haiti. 

ll Placing the Coast Guard vessels closer to the United States 
is apparently not possible because of the increased difficulties 
and costs of detecting and interdicting vessels from Haiti once 
they have traveled far from Haiti and the practical problems of 
caring for the Haitians during the four day voyage back to Haiti. 



,. 
.. 

1. Effect of the Immigration and Naturalization Act 
(INA): The interdiction will not be affected by the p r ovisions 
of the INA. Aliens are entitled to exclusion proceedings only 
when they arrive "by water or by air at any port within the 
United States." 8 u.s.c. § 1221. They are entitled to deporta­
tion proceedings only if they are "within the United States." . 
8 u.s.c. § 1251. Asylum claims may only be filed by those 
"physically present in the United States or at a land border 
or port of entry." 8 U.S.C. a). Since the interdiction 
will be taking place on the se which is not art of the 
United States, 8 u.s.c. § ll0l(a)(38), none of these provisions 
w ill appl y. -

2. Coast Guard authority to enforce United States laws: 
The Coast Guard is authorized to stop ships upon the high seas in 
order to detect violations of American laws. 14 u.s.c. § 89(a). 3/ 
The interdiction at sea of a foreign flag vessel requires the -

}/ This section states: 

The Coast Guard may make inquiries, 
examinations, inspections, searches, 
seizures, and arrests upon the high seas 
••• for the prevention, detection, and 
suppression of violations of laws of the 
United States. For such purposes, commis­
sioned, warrant, and petty officers may 
at any time go on board of any vessel 
subject to the jurisdiction, or to the 
operation of any law, of the United States, 
address inquiries to those on board, examine 
the ship's documents and papers, and examine, 
inspect, and search the vessel and use all 
necessary force to compel compliance. When 
from such inquiries, examination, inspection, 
or search it appears that a breach of the laws 
of the United States rendering a person liable 
to arrest is being, or has been committed, by 
any person, such person shall be arrested or, 
if escaping to shore, shall be . immediately 
pursued and arrested on shore, or other lawful 
and appropriate action shall be taken; or, if 
it shall appear that a breach of ,the laws of 
the United States has bein committed so as 
to render such vessel, or the merchandise, 
or any part thereof~ on board of, or brought 
into the United States by, such vessel, liabl~ _ 
to forfeiture, or so as to render such vessel 
liable to a fine or penalty and if necessary 
to secure such fine or penalty, such vessel 
or such merchandise, or both shall be seized. 

- 2 -



. . . 
' . 

.. 

permission of the flag state, which the contemplated Agreement 
expressly grants. 4/ The authority for returning t be Haitians 
who are attempting to enter the United States illegally may 
be found in both statutory authority and implied Constitutional 
authority under Article II. The two statutes are 8 u.s.c. 
§§ 1182(f) & 1185(a)(l). The first, 8 U.S.C. § ll82(f), states: 

Whenever the President finds that the entry 
of any aliens or of any class of aliens 
into the United States would be detrimental 
to the interests of the United States, he 
may by proclamation, and for such period 
as he shall deem necessary, suspend the 
entr f all aliens or any class of aliens 
as immigrants or nonimmigrants, or impose 
on the entry of aliens any restrictions 
he may deem to be appropriate. 21 

The second, 8 u.s.C.A. § 1185(a)(l), provides: 

(a) Unless otherwise ordered by the President, 
it shal 1 be unlawful -- J-t-cc-Mlif.ibo 

~') ,r 
~ I V \,~u:J . 

~~~ :;vt~~r-~· . 

( 1) for any al i n to • • • ~ t te~-;,t to ::;;:> dJ,., rf J.. ~ · 
••• enter the United StateS)e iJi~7J~fa,, 
under u easo a e rules, -f egulations, j.e_~,~ ~ ., 
and orders, and subject to such l imi ta- ~t;;;n,O;t~";;Ji;m;t' 
tions and exceptions as the President J!trJ~f.2fMt J!.5 
may prescribe; •••• >' . 

·~· Under§ 1182(f), the President would make a finding that the 
entry of all Haitians ·without proper documentation is detrimental to 
the interests of the United States and issue a proclamation supending 
their entry. It could be argued that the entry of illegal aliens, 
Haitians or otherwise, is already "suspended" since it is already 
illegal for them to come, and that the section is directed against 
those who are otherwise elig~ble. The section, however, is not limited 
by its terms to documented aliens, ana the legislative history is 
silent on this point. Since the section delegates to the Presi- ~ 
dent the authority to exclude entirely certain classes of aliens, 
we believe that a return of the Haitians can b5f1:..a;:,3a ~ he Coast 

4/ The continuing jurisdiction of a country over vessels flying 
Tts flag on the high seas is a basic principle of international 
law. l Oppenheim, International Law§ 264 (8th ed. 1955). This /~ 
principle has been codified in the Convention on the High _Seas, ~w· ~ 
art. 6. 13 U.S.T. 2313, T.I.A.S. No. 5200. Ships flying no flag 
may also be stopped to determine if they are stateless. , . J .fi ~ 

'lJ C£t1.t( 1.dt' . 
5/ Neither this Office nor INS is aware of any time when the 
power granted by this section, added in 1952, has been use~. 

- 3 -
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Guard's power to enforce fede al laws 14 u.s.c. § 89(a). 
Likewise, § 1185(a)(l) makes it unlawful for any alien to enter 
the country unless in compliance with the rules and limitations 
set by the President. All of the undocumented Haitians who are 
attempting to enter the country are therefore doing so in viola­
tion of this section. See also 8 u.s.c. § 1103 (Attorney General's 
duty to control and guard t'fi'el)orders); Ex parte Siebold, 100 U.S. 
371, 396 (1879). ~/ 

i 1 
/.'y Implied constitutional power is less clear. Where Congress 

1\X has acted, the regulation of immigration is an area in which Congress . 
\ '! exercises plenary power. Kleindienst v. Mandel, 408 U.S. 753, 

i.tY l 766 (1972) (power to exclude aliens prevails over First Amendment 
v r ,VO I )(J interests of citizens) • There has been~ltecogni tion, however, 
~ J that the sovereignty of the nation, which is the basis of 

~~ our ability to exclude all aliens, is lodged in both political 
\ ~v branches of the Government. See Ekiu v. United States, 142 U.S. 
~\ J-1 651, 659 (1892). An explicitdlscussion is found in United States 
~ · <-ii" rl ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). ReJecting 
~h / a claim that it should review regulations which excluded a 

German war bride, the Court stated: 
..,_, L, . 

· Petitioner contends that the 1941 '-~ /0 . ~19rl- ... 7 

"1 (\O\.?~),(" !.!"' Act and the regulations thereunder are '\ -l\'"' n _,,.., / 
,,,, t\ Co"'l:J ~ void to the extent that they contain f\)r ,...,. .. ,.,.~' 

C) r \IJt' unconstitutional delegations of leg is- V f 0 r vJ"' 

~ lative power. But there is no question r ~ 
~ "3(.p of inappropriate delegation of legislative 

0 \,._ •"f 
ia-k" Lt- power involved here. The exclusion of c 
,, aliens is a fundamental act of soverei~y_. 

The right to ao so stems not alone from 
legislative power but is inherent in the 
executive power to control the foreign 
affairs of the nation. United States v. 
Curtiss-Wright Export Corp., 299 U.S. 
304; Fong Yue Ting v. United States, 
149 U.S. 698, 713. When Congress 
prescribes a procedure concerning the 
admissibility of aliens, it is not 
dealing alone with a legislative power. 
It is implementing a_l1 __ i_~her~nt; _executi.ve 
power. --

6/ Given the desperate physical condition of many of the Haitians 
round on the high seas, the Coast Guard may, in particular situa­
tions, also be acting pursuant to its duty to render aid to 
distressed persons and vessels. 14 u.s.c. §§ 2, 88. 
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338 U.S. at 542-43 (citations omitted) (emphasis aqded). See also 
Savelis v. Vlachos, 137 F. Supp. 389, 395 (E.D. Va. 1955) a:Ff•a, 
2 4 8 F • 2 d 7 2 9 ( 4th cir • 1 9 5 7 ) ( a i ct um ) • 

The President, in the exercise of this inhere authority, 
~l!. ould be acting to protect the United States fro massive i legal 

\,r7 immigration. His power to protect the Nation or American citizens 
~ or property that are threatened, even where there is no express 

.• ~1. statute for him to execute, was recognized in In re Neagle, 
;t·>-~\)."'r 135 U.S. 1, 63-67 (1890). See also In re Debs, 158 U.S. 564, 581 

~ - ~ (1895); United States ex reY:-Mart1nez-Angosta v. Mason, 344 F.2d 
O' \" ") 673, 688 (2d Cir. 1965) (Friendly, J. concurring); 50 U.S.C. § 1541 

\ war Powers ResolutiOfl~ 7/ A recent Supreme Court decision points 
~"\\ · ~ out that, i n the absence of legislation, it was a common perception 
J that the President could control the issuance of passports to citi­

zens, citing the the forei n relatiQn_Q_ ower. Haig v. Agee, No. 80-
83 (S.Ct. June 29, 1981), slip op. at 12. ~~ ~~ 

\ .;."'/ 'f_he President may alsg___Jlct _ ... :!:?_.r~t~_:p~ the boats with f:he ~l<;!:g 
~~ state's permission as an exercise of his power in the field of 

)9--.: ~ fore.tgnreTat1?~~-~~ ~-Ie_.l_d~~n-~}iTcl1 ~ "wit~ · its important, complicated, 
,,Y '-' f.-'_,, '<: del 1.~~t~ __ ?l_nc!: _in~ni_ ~~la . . l?E?.l?.!:.t::Jl\s_, th_e. Pres id.en t . alor:e _pas t;h7 . p~~~-r 

0 \..)< >< • ·~_ to- spe:_~~~r __ .:"!:_~_!.ter,i __ a~ _.9-_ _2'."_~p_r_~s~ntat,ive . of tlH~ na tio~: .. " United 
K >i-,/ o0Lv/ States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936). 
t"" "'.,.,+ See also NarenJi v. Civ1letti, 617 F.2d 745, 747-48 (D.C . Cir. 
v&'\ ~ ,J. 1919};-Cert. denied, 100 S.Ct. 2978 (1980) (reguiation of Iranian 

,.ik°
0 

• .v0 students); Chicago & Southern Air Lines, Inc. v. Waterman 
co /•1' n S.S. Co., 333 U.S. 95 (1948) (regulation of foreign airlines) 

1 ~ · The President's power is strongest where he has well recognized 
constitutional powers (foreign affairs) to which Congress has 
added statutory delegation (8 U.S.C §§ 1182(f), 1185). 

3. Coast Guard authority to enforce Haitian law puf suant ;} 
to an Agreement entered into by the Executive: The Coast Guard · 
has submitted a draft Agreement that would permit the Coast 
Guard to board Haitian vessels in order to determine whether any 
alien is committing an offense against Haitian emigration laws. 
The issue which arises is whether the Executive can enter into 
an agreement under which the United · States agrees to detain Haitians 
who are emigrating in violation of Haitian law in order to return 

7/ This Office has relied upon such inherent authority in an 
opinion, stating that the President could act to prevent airplane 
highjackings by placing marshals on board, even in the absence of 
express authority to take s~ch preventive measures. Memorandum 
to Wayne B. Colburn, Director, United States Marshals from Leon 
Ulman, Deputy Assistant Attorney General, Office of Legal Counsel, 
September 30, 1970, at 2-3. 
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10/ E. Corwin, The President, 216-233 (3d ed. 1948) (debate between 
Hamilton and Madison over the constitutionality of Washington's 
Proclamation of Neutrality); L. Henkin, Foreign Affairs and the 
Constitution 177 (1972) (Henkin). 

11/ Henkin, supra, at 179. 

12/ 2 W. Malloy, Treaties, Conventions, International Acts, 
Protocols and Agreements 1144 (1910) (Malloy). 
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An agreement to aid the enforce~~t he law~ of another 
country is not without precedent. I 1891, t e United States 
and Great Britain entered into an e ti agreement pro-
hibiting for one year the killing of seals in the Bering Sea. 
Mod us Vivendi Respecting the Fur-Seal Fisheries in Behring Sea, 
l W. Malloy, Treaties, Conventions, International Acts, Protocols 
and Agreements 743 (1910) (Malloy). This agreement permitted the 
seizure of offending vessels and persons if "outside the ordinary 
territorial limits of the United States," by the naval authorities 
of either country. Id., Art.III. "They shall be handed over as 
soon as practicable to the authorities of the nation to which 
they respectively belong ••• " Id. As there was no statutory 
authority for this agreement, tne-President acted pursuant to 
his inherent authority in the field of foreign affairs. --- ( 

~~ Between 1905 and 1911, Presidents Roosevelt and Taft entered 
,,.~' ..1-o ,/<' a series of executi':':_o/agre:m:nts t~at permitted the Uni ~ed States 

~ ?¥ .~ ~\.A'.'to operate the customs administration of both Santa Domingo (now 
1<"'-'1 . ,,.~\ ,' the Dominican Republic) and Liberia. 13/ 

') (} I 0 -
r.,t- / 

1tr' 0 f>--
~ V'r vi"' 
(")'J \ er:/' 

i'~ 

[This first agreement] provided, in brief, 
for (1) a receiver of 'the revenues of all 
the customs houses,' to be designated by 
the President of the United States and 
satisfactory to the Dominican President; 
(2) the deposit in a New York bank for the 
benefit of creditors of all receipts above 
45 percent, which was to be turned over to 
the Dominican Republic for the expenses of 
government administration and the necessary 
expenses of collection; and (3) the eventual 
distribution of the funds in the payment of 
Dominican debts. 

into 

W. McClure, International Executive Agreements 94 (1941). A customs 
administration in Haiti was established by treaty in 1915 but an 
elaborate series of executive agreements were signed "both extending 
and terminating various phases of American intervention and assis­
tance in the financial, medical and military affairs of Haiti." 14/ 

I., t/ . • 

..+. 1 ,.,,r..-1-'"·"'"""' .s·~ny authorities have noted that a President's exercise 
.. ;.P.~" .'"~r .. ~ <P.G f his authority in this area is "a problem of practical statesman-
.1 +-"'··1 ·; / ship rather than of Constitutional Law." E. Corwin, The President's 

I 1J cLt. U .- ) ---.o_ 

,_, W' l r'l .µ.,.... 
}1~ ~ ~c' y ( )--=---....-.,,--~..---- . 
Urt~~; 13/ 1 Malloy, supra, at 418. See also M. McDougal & A. Lans, Treaties 

· ~-i .• ,,+, ... ,.ia'l)d Congressional-Executive or Presidential Agreements, 54 Yale 
/,. ,vj.-< 44 'f L.J. 181, 279 (1945); N. Small, Some Presidential Interpretations 
~o~ w~. of the Presidency 78-79 (1970). The arrangement was based on a 
~ f fear that these countries' debts would be used by European countries 

'?. · 1_.,j+~~ .. ~,,,... as a grounds for military intervention. 
)'# l"d'' '"') 

'.3 . ff,+rc:4 ( 14/ McDougal, supra, at 279. 

Jf( fo..., f 

( 6,.1,yJ WAL( 

The final one was signed in 1934. 
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Control of Foreign Relations 120-21 (1917}. 15/ The Supreme 
Court has upheld a variety of executive agreements based upon a 
number of theories and it is difficult to delineate with certainty 
the limits of the President's authority when he enters into 
such agreements based solely on his inherent executive authority. 
But see Reid v. Covert, 354 U.S. 1, 16-19 (1957}(agreement cannot 
deny--civilian his right to a trial by jury}. Because this Agreement 
will be based both on delegated and inherent authority, we believe 
that it is constitutional. 

4. Obligations Under the Convention Relating to the 
Status of Refugees (Convention), 19 U.S.T. 6223, T.I.A.S. 
No. 2545: Article 33 of the Convention, to which the United 
States is a party, provides that "No Contracting State shall 
••• return ("refouler"} a refugee in any manner whatsoever to 
the frontiers of territories where his life or freedom would be 
threatened on account of his race, religion, nationality, 
membership of a particular social group or political opinion." 
Individuals who claim that they will be persecuted for one of these 
reasons must be given an opportunity to substantiate their claims. 
The Convention does not, however, mandate any particular kind of 
procedure. We have reviewed the plan outlined in the draft 
Memorandum for Acting Commissioner Meissner from Associate 
CommiBsiener Carmichael (undated) and believe that it comports 
with the Convention. 

S. Effect of the Foreign Assistance Act, 22 U.S.C. 
§ 2151 et seq.: We know of no provision of the Act that would 
prohibit the interdiction, since no foreign aid funds are being 
used. 

6. Formal implementation of the interdiction: There are 
three formal steps still to be taken before the interdiction can 
begin. The first is clearance of the Agreement by the Department 
of State. The second is the signing of the Agreement by the 

15/ Commitment of financial resources overseas "depend[s] directly 
and immediately on appropriations from Congress • • • • Hhile 
the issue of Presidential power to make executive agreements or 
commitments has no legal solution, political forces have mitigated 
its theoretical rigors. The President has 'to get along with 
Congress and with the Senate in particular, and he will not 
lightly risk antagonizing it by disregarding what it believes 
are its constitutional prerogatives." Henkin, supra, at 183-84. 
See also K. Holloway, Modern Trends in Treaty Law 216-17_ (1967}; -
MCClure, supra, at 330; Restatement (Second) of the Foreign 
Relations Law of the United States §121 (1965). 
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United States and the Government of Haiti. 16/ The third is the 
issuance of a Proclamation by the President-Pursuant to 8 U.S.C. ~'f5: .l, 
§ 1182(f}. T~~ -!roclamation would c?ntain a finding that the entr~~~ 
o~-- H9j tian nationa'"l s- who- ·ao -not · possess proper documentation for ~· ~ 
entry into the United Stat~s i_§ __ qetr:iment~l to the interes_ts_9J ~ 
the United States. Th~ -~roclamatlon - ~oulct_~hen_ suspend the entry . 
or all such Haitian national?. If a decision is made not to rely 

...--:1upon 8 u.s.c. § lIBiffl-;'--no Proclamation is necessary. However, 
J,.JJ ··\ the val ~di ty of the President's ac;:t~on wil~ certaii:tlY be strengthened 
1• ~/" by relying on both statut ovis o s w_hich pr V=\-de support for the 
~i.Y' \ 

1
J · contemplated act ion. /) 1 ~~ .a At ~r-- · 

vi'~ The Coast Guard is presently under the authority of the 
j)'(_ 1 Department of Transp6rtation. 14 U.S.C. § 1. The Attorney General 

~ ~ r ~is in charge of enforcing the immigration laws. 8 u.s.c. § 1103. 
~ ~ ; The Coast Guard will be enforcing both the immigration laws and 
~VJ! ~ the laws of Haiti pursuant to the Agreement. While a Memorandum 

r-J ~ ;;;- of Understanding signed by the Coast Guard, INS, and the Department 
SC. of State would facilitate operations, 14 u.s.c. § 141, a Presidential 

0 order to the Secretary of Transportation to have the Coast Guard 
act to enforce both parts of the Agreement will avoid any question 
about the Coast Guard's authority to act. 

7. Coast Guard's authority to operate in Haitian waters: 
Under the Agreement Haiti will grant the Coast Guard permission 
to enter its waters to return Haitian nationals. The Coast Guard's 
authority to enter the waters will be pursuant to the Agreement. 
17 / B~· pe.rmi t ting the Coast Guard to enter its waters, Hai ti is 
granting free passage to our ships and crews. Sovereign nations 
often grant permission for the passage of foreign forces. Tucker v. 
Alexandroff, 183 U.S. 424, 435 (1901}; Schooner Exchange v. 
M'Faddon, 11 U.S. 116, 139-40 (1812}; 2 J. Moore, A Digest of 
International Law § 213 ( 1906}. \ve suggest a modification to the 
Agreement to make it clear that Haiti will not exercise jurisdiction 
over the Coast Guard ship3 or her ccews while they are in Haitian 
waters. Schooner Exchange, supra, at 140, 143. 

16/ The Agreement should be transmitted to Congress within sixty 
days. 1 u.s.c. § 112b(a} (Supp. III 1979). 

17/ It will not be pursuant to 14 U.S.C. §89(a} because the 
waters of Haiti are not within the jurisdiction of the United 
States. United States v. Conroy, 589 F.2d 1258, 1265 (5th Cir. 
1979}. Section 89(a}, however, does not limit the authority of 
the Coast Guard to act pursuant to another provision of law -­
in this case, the Agreement. 14 U.S.C. § 89(c}. 
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