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Prior to the time that any aliens are placed on board,
the vessel's captain might be guilty of conspiracy, 18 U.S.C.
§. 371, to violate one of the general provisions of the Immi-
gration and Nationality Act (INA), 8 U.S.C. §§ 1321-28.
This memorandum does not address the practical aspects of
developing evidence to support an arrest.

3. You have asked whether any of several sceparjos
would permit the Coast Guard to return American or foreign
flag vessels to their last port of call or another point
outside the United States. 3/

(a) Coast Guard/foreign flag vessel: The interdiction
would occur somewnere on the high seas between Cuba and the
United States. The ships would be stopped 4/ and searched
for evidence of intent to violate our immigration laws. 5/

If sufficient evidence were discovered, the ship would be
towed back to Cuba or to a third country, with, we assume,
the permission of the flag state.

We do not believe that such an operation can be premised
on an argument that the return of the aliens is authorized
because it fulfills the legislative purpose of 8 U.S.C. § 1323
(unlawfully bringing aliens into the United States) and is
*necessary” to the section's proper administration. Congress'
enactment of 8 U.S.C. § 1323 is its clearest statement of
how it wished to punish smugglers -- by a fine of $1000 per
illegal alien. B8 U.S.C. § 1323(b). Further, since the primary
purpose of § 1323 1is to punish smugglers, not aliens,

3/ Your question also covered use of the United States Navy.
The Navy's regulations forbid use of its forces to enforce
federal civil laws. SECNAVINST 5820.7. The regulations
adopt the Posse Comitatus Act, 18 U.S.C. § 1385, as a gu.ide
to Navy ~onduct and state that members of the Navy may not
enforce domestic laws in the absence of the specific approval
of the Secretary of the Navy. We therefore address only the
use of the Coast Guard. h

4/ The permission of the flag state is necessary since we
have no authority to exercise jurisdiction over the ship in
its absence. Art. 6, Convention on the High Seas, 13 U.S.T.
2313, T.1.A.S. 5200.

5/ There may be questions of proof involved at that point.










unconstitutional delegations of legis-
lative power. But there is no question

of inappropriate delegation of legislative
power involved here. The exclusion of
aliens is a fundamental act of sovereignty.
The right to do so stems not alone from
legislative power but is inherent in the
executive power to control the foreign
affairs of the nation. United States v.
Curtiss—-Wright Export Corp., 299 U.S.

304; Fong Yue Ting v. United States,

149 U.S. 698, 713. When Congress
prescribes a procedure concerning the
admissibility of aliens, it is not
dealing alone with a legislative power.

It is implementing an inherent executive
pover.

338 U.S. at 542-43 (citations omitted) (emphasis added).
See also Savelis v. Vlachos, 137 F. Supp. 389, 395 (E.D. Va.
1955) arfi'd, 248 F.2d 729 (4th Circ. 1957) (dictum).

We would argue that the President, in the exercise of
this inherent authority, is acting to protect the United States
from{(massive' illegal immigration. The President's power to
act to protect the Nation or American citizens or property
that are threatened, even where there is no express statute
for him to execute, was recognized in In re Neagle, 135 U.S.

l, 63-67 (1890). See also In re Debs, 158 U.S. 564, 581
(1895); United States ex rel. Martinez-Angosto v. Mason,
344 F.2d 673, 688 (2d Cir. 1965) (Friendly, J. concurring);

50 U.s.C. § 1541 (War Powers Resolution). 7/ _But seé United ﬂigZ//@m

States v. Western Union Telegraph Co., 272 F. 311 {S.D. N.¥.) Y

(A. dand, J.), aff'd, 272 F. 893 (2d Cir. 1921), rev'd '‘per stip.,
260 U.S. 754 (1922) (President's inability to prohibit lqﬂ?ing |
. /'

1/ This Office invoked inherent authority in a recent opinion,
stating that the President could act to prevent airplane high-
jackings by placing marshals on board, even in the absence of
express authority to take such preventive measures. Memorandum
to wayne B. Colburn, Director, United States Marshals from

Leon Ulman, Deputy Assistant Attorney General, Office of

Legal Counsel, September 30, 1970, at 2-3.
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which are quite summary in nature. See 8 U.S.C. §§ 1282(b),
1323(d). While we would argue that the President is acting
pursuant to Congressional authority, a strong counter-argument
could be made that in fact the President is acting in the

area of his least power —-— contrary to the express or

implied will of Congress as stated in the INA. Youngstown
Sheet & Tube Co. v. Sawver, 343 U.S. 579, 638-39 (1952)
{(Jacxson, J., concurring). Not only does the INA represent
the Congress' studied judgment of how it wants to treat
smugglers and illegal aliens, but it is clear that Congress

is willing to treat certain groups of illegal aliens favorably.
See 2 Gordon & Rosenfield, § 7.8 (refugee legislation). As |
recently as last October, certain undocumented Haitians were
granted a status that entitled them to some social welfare
benefits. Refugee Education Assistance Act, Pub. L. No. v
96-422, 94 Stat. 1799. This ratification process, repeated

as it has been for many groups, would support an argument

that Congress prefers to deal with such problems on an ad

hoc basis, rather than equipping the President with more _ _
forceful exclusionary methods.

The courts have been reluctant, in analogous situations,
to £ind implied power to return aliens to their countries. . The
Second Circuit has held that, in the absence of express authorit
the INS could not arrest a Spanish crewman who deserted his ship
without violating the crewman's rights under the Fifth Amendment.
United States ex rel. Martinez-Angosta v. Mason, 344 F.2d 673
(2a Cir. 1965). The court found that the INS only had authority
to arrest an illegal alien in order to begin deportation
proceedings, id. at 680, not to arrest to enforce the
desertion provisions of a Spanish-American treaty. This was
so even though the crewman admitted that he was in the country
illegally. See also United States ex rel. Valentine v. Neidecker
299 U.s. 5 (1936) (President lacked authority to extradite in
the absence of a treaty). Opponents of the return procedure
would no doubt argue that the Coast Guard lacks any statutory
authority to arrest aliens except as the first step in processing
them under the INA. We would note, however, that Judge Friendly
concurred in Martinez-Angosta only because he believed that
the President did have the inherent power to designate the INS

y




as the proper arresting authority and could exercise that
power at once to fill the procedural void. Id. at 688. 1In
our case, the Coast Guard would have received 1ts directions
from the President before any seizures were made.

Vinmas s h e wel S emEtan U e 98

We believe that the President's authority in the field
of foreign affairs, coupled with the designations from Congress
expressed in 8 U.S.C. §§ 1182{(f) & 1185, authorizes a program _
in which foreign flag vessels are, with the permission of H
their government, stopped on the high seas while en route to
the United States and forcibly returned to their last port of

call or another point outside the United States. See Haig v. .
Agee, No. 80-83 (S.Ct. June 29, 1981). The President's ,gﬁy[¢,
power in this area, however, could clearly be clarified and M:ﬁfi
strengthened by appropriate legislation, and the outcome of SR

a lagal challenge to such a program of interdiction
wlthout additional legislation is at best uncertaln. 10/

We have assumed the permission of the'flag state throughout
this discussion.  We have also assumed that any third country
would be one that has given its permission for the landing and is
willing to accept the Cubans on a permanent basis. We would note i
that although this Office has previously concluded that Cuba is -

10/ There 1is some doubt whether anyone would be able to challenge
the plan. BAlthough the aliens returnea to Cuba or a third

country would probably lack standing to sue, see Kleindienst v.
Mandel, 408 U.S. 753, 762 (1972); Johnson v. Eisentrager,

339 U.S. 763 (1950); Berlin Democratic Club v. Rumsifield,

410 F. Supp. 144, 152 (D.D.C. 1976), there is a statute

which prermits aliens to sue for torts committed in violation

of the law of nations. 28 U.S5.C. § 1350. A Second Circuit
decision has interpreted this provision as incorporating a

broad body of internmational human rights law. Filartiga V.
Pena-Irala, 630 F.2d 876 (2d Cir. 1980). Filartiga was’

recently followed by a district court in Kansas. Fernaniez v.
Wilkins-n, No. 80-3183 (D. Kan. Dec. 31, 1980), appeal docketed,
No. 81-1238 (10th Cir. March 9, 1981). Fernandez neld that

the international norm prohlbltlng arb1t?3?§—3€EEntlon protected
Cubans who were being detained in American prisons as inadmissible
aliens. Cf. Nguyen da Yen v. Kissinger, 528 F.2d 1194, 120l

n.l1l3 (9th Cir. 1975); De Pass v. United States, 479 F. Supp-

373 (D. Md. 1979).




violating international law by expelling and refusing to

permit the return of its nationals, 11/ the issue of forcible
return to Cuba raises another problem. Regardless of our
arguments that the right of self-protection permits us to

return the Cubans, Cuba may choose to look on any entry into

its territorial waters by a United States government vessels

as an act of war, obviously raising substantial policy issues. 12/

(b) Coast Guard/American flag vessel: You have asked
whether the Coast Guard may, after ascertaining that there
are illegal aliens on board a United States registered vessel,
detain the Americans on board while taking the vessel to its
last port of call or another point outgide the United States.
After the aliens have been landed, the Americans would be
broucht back to the United States, arrested, prosecuted as
appropriate and their boats forfeited.

We believe that such a program is constitutional as long
as the Government is able to show that it has endeavored to
return the Americans to the United States as quickly as
possible. Although the general rule is that an official
seizure of a person must be supported by probable cause,
Dunawayv v. New York, 442 U.S5. 200, 207 (1979), the Supreme
Court has held that there are exceptions for limited intrusions
that may be justified by special law enforcement interests.
Michigan v. Summers, 49 U.S.L.W. 4776, 4778 (June 22, 198l1).
The detention of Americans who are on board a vessel carrying
illegal aliens, if that detention is the only reasonable way to
permit the return of the aliens to a third country, should fall

11/ Memorandum for the Attorney General from Assistant

Attorney General Harmon, Office of Legal Counsel, June 6,
1980.

RN

12/ The Coast Guard recently rescued 13 persons from WO
disableu craft. that had been set adrift in the Florida
Straits by Cuba's naval forces on the anniversary of the
start of the Mariel boatlift. Washington Post, April 26,
1981, § A, at 31, col. 1. All those on board had originally
come to the United States in the boatlift and then returned
to Cuba because of their disenchantment with the United
States. Four to six other boats carrying 34-40 people,
which were alleged to have been abandoned at the same time,
were never found.




within that class of exceptions. The Americans will be able
to obtain a hearing on the merits of their detention once they
have returned to the United States. The President's interest
in conducting our foreign policy, protecting our national
security and enforcing the immigration law are, in what

would no doubt be exigent circumstances, a powerful argument
in favor of permitting him to detain the Americans temporarily
while effectuating an important law enforcement policy. See
Haig v. 3Agee, No. 80-83 (S.Ct. June 29, 198l1). We would
empnasize, however, that the Government should be prepared
to show that the Americans' detention is a reasonable way to
enforce our laws and that every effort has been made to
return the Americans to the United States as quickly as
possible.

4. You have asked whether prosecution for violation
of the INA may lie in the Northern and Middle District of
Florida. Crimes "begun or committed upon the high seas,
or elsewhere out of the jurisdiction of any particular . . .
district, shall be in the district in which the offender . . .
is first brought . . . ." 18 U.S.C. § 3238. WHhere to bring
a ship is left to the Coast Guard's discretion. 13/ 1If the
arrest occurs within our terrltorlal waters, prosecutions
for viclation of the INA "may be instituted at any place 1n
the United States at which the violation may occur . . . .

8 U.S.C. § 1329. See also Fed. R. Crim. P. 18 (district in
which offense was committed). )

We do not know of any means by which the Attorney General
can on his own motion transfer a criminal case from one district
to ancther. This is a privilege reserved for the defendant
at the court's discretion. Fed. R. Crim. P. 21.

5. You have asked whether the President may close all
ports in Southern Florida to "any vessels over a pre-determ;ned
size or other high-risk vessels." The President may regulate
the anchorage and movement of vessels in our territoriai-
waters ~hen he has declared a national emergency. 50 U. S?E.
§ 191. e may declare a national emergency if there is a
"disturbance or threatened disturbance of the international
relations of the United States . . . ."™ 1Id. Whether the

13/ The need for a timely arraignment, however, Fed. R. Crim.
P. 5(a), will act as restraint on extensive detours.




unauthorized travel of certain privately owned boats from
the Key West area to Cuba and their return bearing Cuban
citizens not legally entitled to enter the United States
represents such a disturbance is a fact and judgment-laden
issue upon which we offer no opinion. 1If, however, the
President could justifiably £ind that the use of American
vessels to transport Cubans into this country will result
in such disturbance by determining, for example, that this
practice severely damaged our ability to negotiate the
issue of migration with Cuba within established diplomatic
routes, power under § 191 could be exercised. Since power
over all vessels may be exercised under § 191, power over
a category of vessels rationally connected to the danger
that triggered the national emergency would be reasonable.

6. You have asked us to comment on INS' suggestion
that cars be stopped on the Key West highway and excluded
from the area. We attach a copy of an opinion that this
Office prepared last year on the use of roadblocks on Route 1.
In that opinion, we concluded generally that the proper inquiry
is whether any reasonably unintrusive stop would be so likely
to lead to evidence that would gualify as proof of an attempt
to violate our laws as to justify the 1m0051t10ns the stop
will occasion. 14/

L_a~(W’ L SW-M«MQS
A NG
NolS s

14/ Memorandum for Paul R. Michel, Associate Deputy Attorney
General from Deputy Assistant Attorney General Hammond, Offlce
of Legal Counsel, August 29, 1980. ™
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i Hushingtar, 3.0 20536

August' 29, 1980

MEMORANDUM FOR PAUL R. MICHEL
Associate Deputy Attorney General

Re: " Enforcement of Tllegal Allen Smugzling Laws

You have asked whether law enforcement officers of the United

tates may, without violating the Fourth Amendment, set up a road-
block on Route.l, a highway leading from: the Florida mainland to
Key West, and ston and question persons driving. towards Key West
who are haul*ng boats. We are informed that the influx of Cubans
ano cannot be returned because of the unwillingness of the Castxo
regima to readmit them) to the United States 1s a major preoblem.
The objective of the stopping and questioning would be to identiiy
the boat operators attemptlng to use their craft to bring to the
United States from Cuba aliens not lawfully entitled to enter this
country in violation of 8 U.S.C..%§ 1324, Route 1 is the only road -
to Key West. Key West (and other land areas in its vieinity) is
clocer te Cuba than any other point in the United States and, as
we understand it, is the most_likely spot from which small boats
"might embark to go to that island nation to pick up illegal aliens.
The United States has been unable to control effectively the move-

ment of sma2ll boats from Key West and vicinity to Cuba once those
boats are in the water,

The Supreme Court has held that, wunder limited circumstances,
the Fourth Amendment does not prohi ibit law enforcement officers
t:::Jerat::m'J neither under warrants nor with articulable suspicion,

rom stopping vehicles at fixed checkp01nts in the United States
aﬂd brierfly questioning their occupants. United States “w.” Martinez-

Fuerte, 428 U.S. 543 (1976), ¢f. Delaware 'v, Prouse, 440 .S. 6438,
563 (1 979,. Such stops are seizures within the meaning ofxfhe
Fourth Amendment but may be reasonable, although conducted without
warrant and on less than probable’ cause if, on balance, the
legitimate government interest served by them outvelghs the degree
of their intrusion--both as to individuals and the public in
general--on the values which the Amendment protects, lncludlnv

- personal security and reasonable expectations of privacy. Unlted
States v. Martinez-Fuerte, supra. It seems clear from the cases,
Znd .itherent in the FTourth Amendment itself, that mo matter how
minitnal the intrusion and how great the government interest involved,
such stops are unreasonable if 1neffect1ve Central also to the
question of their reasonableness is their neceSSlty-—that is,

e s L



whether the governmment's legitimate objectives couia pe acnievea
sithout them, L ‘ '

The facts that you have related and others that may be
developed will be tested under the requirements of Martinez-Fuerte.
For example, it would seem that the checkpoints, if established,
would be reasonably located to intrude upon the minimum nucmher of
people possible to achieve the objective sought. The peculiar
geographical situation of Key West and of Route 1's being the only
road to it assures this. Also the geographic proximity of Key
West to Cuba insures that Route 1 is the road most likely to be.
taken by small boat operators headed for Cuba by a combination of
highway and the high seas. Further, only those hauling boats of
a size likely to be able to. make the trip to Cuba would be ques-—
tioned. This again would limit ‘the degree of intrusion of the
roadblock as.to the population as. a whole. "Presumably, knowledge- -
able law enforcement authorities will be £ble to develop additional
criteria that might: further reduce the interference with the
~general populace. . ' ' " .

Although we may conclude, as outlined above, that a number
of the factors which make a checkpoint reasonable,. as articulated
in Martinez-Fuerte, would be present here, we are unable to evaluate
several others wnich might prove crucial to the overall constitu- -
ticnality of the proposzl. Two are primary. First, we have not
been informed of the nature and the number of. questions that would
be asked of the boat operators selected for special attention.
Thus we cannot judge whether the intrusion-on the rights of indi-
viduals, as opposed to the public at large, would be great or small.
Second, we have no.way of knowing whether the roadblock would be
effective in achieving the govermmental. interest cited.

As we see it, the only power of the govermment to effect the
Cuban boatlift by means of the roadblock would be to arxest those
“icentifiad pursuant to it as involved in an attempt to bring into
~or land In the United States aliens mot lawfully entitled to enter
or reside here, a.violation of 18 U.S.C..§ 1324, Any such arrest
would have to be based upon probable cause. 1/ It would, e believe
be difficu.- to prove an attempt to violate § 1324 under Fidth
Circuit precedents. - See United States v, Brown, 604 F.2d 347
(5th Cir. 1979) and cases cited therein at:SSU,‘part;cularIY“

T N TR S

"1/ We would note that the govermment could not conduct searches

at the checkpoint based on less than probable cause in ordexr to
develop probable cause to make such arrests. " United States v..Ortz,
422, U.S, 891 (1975). Probable cause to arrest could, however,
develop from the brief questioning or evidence in plain view.

-2 .
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THE WHITE HOUSE

WASHINGTONV

August 4, 1981

MEMORANDUM FOR FRANK HODSOLL
FROM: KATE MOORE )(;W\

SUBJECT: Meeting with Coast Guard on Interdiction

Interdiction should commence about August 15 after the following
has occurred: &
o Written requests from U.S. to Haiti to confirm understanding

that the two governments will cooperate to interdict Haitian

boats. Specific confirmation of permission to board Haitian

boats is needed (cable to be sent August 4 or 5).

o Haitians confirm agreement in writing.

o Presidential Proclamation issued, authorizing Coast Guard
to interdict.

o Coast Guard redirects resources and specific interdiction
plan is laid out.

o Congressional delegation (Dixon of Black Caucus) departs Haiti.

Issues and actions discussed at our meeting this afternoon are noted
below. '

Legal

o Presidential Proclamation needs drafting. DOJ to take 1lead,
working with Coastguard. Purpose of proclamation is to direct
Coastguard to take action which is not currently within Coast Guard
statutory authority but which the President can mandate.

o Agreement was reached that one individual from the Immigration
and Naturalization Service, should be on board for the purpose
of making any amnesty determinations required. State's view
was that either an INS or State Department official could be on
board but both were not required. Admiral Hayes noted that the
Presidential proclamation might include reference to this aspect
of the interdiction.,




o DOJ will investigate possibilities of confiscating vessels
intercepted outside of U.S. waters.

Logistics

o0 The Coast Guard proposes to dedicate one "ship day" for the
purpose of interdicting Haitians. This would require 3 to 4
Coast Guard ships and occasionally an "embarked" helicopter, (i.e.,
one that leaves from the ship). The cost associated with this
allocation is that interdiction of drugs will diminish.

o The Coast Guard favors a having on board a naval officer of the
Haitian navy. Such an individual could provide insights into
a Haitian boat situation, and could serve as a liaison with the
Haitian navy. It would be necessary to make clear that the
Coast Guard crew was responsible for protecting the Haitians, not
the naval officer who would have no authority on the ship.
Interrogation of Haitians should occur separate from the Haitian
officer.

o State Department will provide a Creole interpreter on the
Coast™>Guard ship.

o Efforts would be targeted at traffickers who run motorboats
versus sailboats.

o Upon verifying a boat was attempting to transport illegal aliens
into the U.S., the Coast Guard cutter would accompany
the Haitian boat back into a Haitian harbor. Use of the Coast Guard
cutter to accompany the boat would help make a firm impression
that the U.S. is committed to preventing illegal flows.

o The Coast Guard proposes to establish a liaison at the U.S. embassy
© in Haiti, with ship to embassy communications to allow the U.,S.
embassy to contact the Haitians. However, once Haitian naval
vessels are operational in this joint effort, there would need
need to be direct operational communications between the U.S.
Coast Guard and the Haitian navy.

o The Coast Guard often has media representatives on its cutters.
A policy decision is required as to whether media should be
allowed on Coastguard cutters in this effort to interdict
ships.

o Coast Guard policy in regard to intercepting "small leaking
Haitian boats"™ will be to return them to Haiti.

o The Coast Guard stressed that if a show of force is necessary
they will prosecute it. Admiral Hayes stressed that death can
occur, although the Coast Guard is highly cautious. Use of a
weapon must be approved by Admiral Hayes. Warning shots
must be approved by the District Commander. In the eight
years that the Coast Guard has been involved Jn intercepting
drug traffic it has fired into a total of four’ ‘vessels.
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1. Effect of the Immigration and Naturalization Act
(INA): The interdiction will not be affected by the provisions
of the INA. Aliens are entitled to exclusion proceedings only
when they arrive "by water or by air at any port within the
United States." 8 U.S.C. § 1221. They are entitled to deporta-
tion proceedings only if they are "within the United States.".
8 U.S.C. § 1251. Asylum claims may only be filed by those
"physically present in the United States or at a land border
or port of entry." 8 U.S.C. § 1158(a). Since the interdiction
will be taking place on the(hi se which is not part of the

_ggiggg_§§gﬁg§i_8 U.S.C. § 1101(a)(38), none of these provisions
will apply. :

2. Coast Guard authority to enforce United States laws:
The Coast Guard 1s authorized to stop ships upon the high seas in
order to detect violations of American laws. 14 U.S.C. § 89(a). 3/
The interdiction at sea of a foreign flag vessel requires the -

é/' This section states:

The Coast Guard may make inquiries,
examinations, inspections, searches,
seizures, and arrests upon the high seas
. « « for the prevention, detection, and
suppression of violations of laws of the
" 77 United States. For such purposes, commis-
sioned, warrant, and petty officers may
at any time go on board of any vessel
subject to the jurisdiction, or to the
operation of any law, of the United States,
address inquiries to those on board, examine
the ship's documents and papers, and examine,
inspect, and search the vessel and use all
necessary force to compel compliance. When
from such inquiries, examination, inspection,
or search it appears that a breach of the laws
of the United States rendering a person liable
" to arrest is being, or has been committed, by
any person, such person shall be arrested or,
if escaping to shore, shall be immediately
pursued and arrested on shore, or other lawful
and appropriate action shall be taken; or, if
it shall appear that a breach of .the laws of
the United States has been committed so as
to render such vessel, or the merchandise,
or any part thereof, on board of, or brought
into the United States by, such vessel, liable
to forfeiture, or so as to render such vessel
liable to a fine or penalty and if necessary
to secure such fine or penalty, such vessel
or such merchandise, or both shall be seized.
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