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long. lives undercover operations and all their problems and bene-
fits and issues. S0 he is Ju%t a critical party.

Now, what hanpens s, a pmpma} comes i and if these officials
with their various perspectives see a flaw in-it, they modify it
Thev send it back to the field. They sav it was not quite s satisfac-
tory in this fashion: See if vou can come up with a safe way, with
fower Tisks ‘

1

Ofren o propesal wi ornee hoekseversl times
inaliv judoed to be sufficient. That's why at the final moment of
decision, it really s oa consensuse Bt something where they
have avote and say U toh, it sapproved o reiected. I's o consulia-
TIVO Process, '

fers, chunges
ledimos 1o von-
SErEGS,

MroEpwarvps. €
toe meet”

Mo Micnen I ; T
new '1{)')“0;3(%()2‘;5 atvl rendivads I meets f,'mrm,iil}

BT b 1(1&;11;&‘ woamd Dthmb foaneels ona very
canct t(*ii vou i i s weekby or biweeklv or what
reputar basis

Mr. Enwarps. Have yvou ever atiended a hmw

N Shenyns b ohave not ‘

Mao Cooren. Does the commitiee keep minttes? ,

My Micunn, Lér me and answer b h. Lo counsel’ s earh-
er-guestion and ~.<(,>I'71s*thlng }‘(,S’ alluded to, Mr. Chairnian, ~}w cony
mittee also includes senior officiils from the HN s Office of Tepal
Counsel agnd itUs zervice divisions, technienl services: orowhatever
So that all viewnpoints and operations are brought to bear in that
one setting, all the various kinds of expertise , ‘

Ms., Coorkr. Well, b seems to me s that 30s very hard for this
overshrht comniitiee to realiv know what's going on. It sounds ke
sometimes, UL or vther divisions of (e FBL oy the Justice Depart-
ment-are included. ot mavbe not all the time.

Mr. Micnkn, Nooono. The membe z~h;;) i the same exce ;t that
added to the normad membership, in the case of a ;d:(:(‘mar pro-
posal, would: be one ov two or perhiaps three individuals whose!
background relates to thai particular pr(}{)‘j*ai or the program it
came from. But the committee itself is not a rotaling membership.
It's the same people and the same units of the N)‘i are w;uwvm“cﬁ
atall sessions of i%w commitiee, such as Leod

Mg, Coorer. Well,what about the Oftice of Legal { oun=el? The.
opm";;tiom‘ that come to the Review Commitice come to it bhecause
of the existence of sensitive circumstances. Doesn't that normally
require some sort of evaluation of the legal and ethical problems
~that are involved in the operation? ;

Mr. Micnel, It's certainly a good idea And the process actually
bering at the field office level Every {ield office has its own in-
house legal adviser. When an undercover proposal is first fashioned
in the field oftice. that lawver reviews the lesal implications. Then
it's submitted to FBI headquarters, vither as you say because of
some indicia of “sensilivity, or i it involves substantial dolars,
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whether or noi thers’s other kind of sensitivity, and then there's
further legal review there. . . ,
Now. where the committee, despite ?*mwz some lawvers on it
it's got the two prosecutors and it's got the FBI ‘ arters” Jegal
advizer on it iww even those ,m\\m\ *mx e doubt @ Aher
the legal issue hax been well eno wh i ‘
up with the Justice Department’s Off
they et form: n rsfﬂ 1OnE Where necessar)
So 1 think the lewsl base 1w rather thoroughly covered
Process, ‘
Me Coover: My guestion is.why :az'm%'i sucir members
nent part of the 1 if these questions are s
constant in the f\)f;t\’ decisions tha ;i'z‘&ﬁ; sresented beld
mittee. rather than leove it 1o the permanent members
different perspective than other divisions and purts of
ment?
Mr. Mienen. The 1 B I i ;} Counsel
a CUHU.HUOL‘ Y ek >
as (Om'f’u O He permnent members i50 repriosentolve
fromy the Office of 3
‘\11' Mactign. (11 N0,
AMs. Cooper: Wi hat sbe he Justice Z\f(ﬂp;n‘mm-m‘sf
Mr. Micnit. No. 3&1\ U0 our w\;)i"‘m e his been the majorityof
casges, we don't need to refer to the Justice z,)m.“sfmum f}”ii‘ff of
Legal Counsel. No one from that oftice sits on the commitiee.
Where necessary, lssues are reforred by The commities §< ‘the De-
;)zxrfrl‘ﬂzl["‘ Office of Legal Counsel for advice and sometimes fom
formal written opinions.
"s"w (00;'1 R \\ dt ahuut the Office of Pro »«%un-sl R«*'.\;( nsibitity
rmaient mem-
: bers of the commi t,w‘.’
MrodcuHenL: No.
Mg, Coorenr. Why not?
Mr. Micngr, Because its not viewed ag hecessary. [ don’t even
recall any discussion of that, because the whole approach is to have
rather clear procedures now omb(mmi i guidehines. And where
the direction iz clear and apnropriate. vou avoid ethical GUESHIoNS.
You don't need somebody who's an ex ﬂ:t in judging ethical fail-

1

ures.-because vou avoid failures in the first place by mwing sound
and elear limits set forth.

Ms. Coorer. Well, what's the purpese « of having people of specind
expertise on the committee i 1t isnt to huve special sensitivity
about discerning the presence of those issues, a sensitivity that
other people might not have! : : '

Mr. Micken. Well, Irdon't agree if vou're ms; w1
those officials from the D‘epm!mcm and the FBIL U {

lack judgment to grapple with the issues of sens
think that's the cace.

I think quite to the contrary: that the committee has demonstrat-
ed a very great ensitivity and a very fine judgment. In fact, the
FRI should get credit apart fram its role in the committee, That is,
FBI headquarters {requently will not approve a pm;)oszli f‘rom the
field. at }0 ast not \chout changes. 2 .4 they send it back on their
own. It never even gets to the committee. o that the committee’s

ngthat all
I identified
vity. 1 dont

\
!
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time is reserved for projects that are in rather good shape. I think
that supports the notion I'm suggesting, that there is »good‘sensitiv»
it -

amony the membership of the committee.

Ms, Coorenr. Well, I'm oniy \u:gwnm{ that people who work in
one area have more kauu?@d”e and more sensitivity about the area
that thev're u;ui fo working in,

ixe"‘ me fmomrgr exmmpte. One \»& t¥ posensitive gircum-

: : ’ ity our the probabil el habnbity arising
ver operation. ,
seems e, an - awareness on the part of the
went (.‘U Attornev. General %,fn;z B ;
“not all endercover operationg :
ses the commitiee not hiave o permenent member
Nivision?
a8 noy a LeTIOUS
tnun s the oppo
e \uh b appreciable o :
reson s that we are very caretul
very - bad ex;‘wri@m&m. such as Front-Load,
he kind of operations being undertaken now. rarely involve

stantial guestions of civil is;zbzb{v, A

! ith regard toexpertise i the-Civil Diviston that s avail-

¢ and resorted to. much in the same f;bizmn we sometimes,
when needed, refer matters to the ()‘f';c‘vv of Db O ansel

Ms o Coorer Let me ask vou again swhat vou didn’t ger-a chance.
to answer. Are minates kept of the meetings of t’ng commitiee’

Micriet. Records are Kept ol its determinations. I don’t be-
tieve that m imne\ are kept in the sense that o court reporter is
making a verbatim wumé i evervthing that we sav:

Mso Coorer. Would those recor d» mdzc ite who was participating?

My Mienen, Oh, sure: ,

Mz Coorer. s anvihody awho s Mwnup wing part of the $roup
that  reaches a-consensus? 1o don't want to sav .ote, because 1t
doesn't sound like it's that formal. . : B

But if gsomeone is drawn mto the committen from the Civil Divi-
ston, for example. or some othier part of the FBI or—the Justice
Department. normally doesit't sit on the commitiee. Do they take
part in the final decisionmaking?

Mro Alicnen, Welll they take part in the sense that the commit
tee will endorse a proposal and *or\\drd it to the \Hbl:-, ant Director
or the Director, who s really the final approving authority, unless
anvone present and participating hag substantial problems with it
soowhether or not o sometime member of the commitiee tw.'nnimi
I}f has a vote, it really isn't relevant. If he has problems with it iU's

nlikely that it will be endorsed by the committee and sent to 1he
»\s istant Director-or the Director for final approval. ‘

Ms, Coorer. Mavbe T missed part of vour answer: Did vou indi-
cate whether or not the records that are kept indicate who partici-
pated in the deliberations of the committee? o

Mr. AMicsier. Tobelieve that they do. But I've not inspected the
records and so [ can't be positive about that. o

Ms. Coorer. And would the records also indicate how often. at
what precise dates. the committee nwt in deliberating?
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Mr. Micher. I assume so.

Ms. Coorer. What kind of data is prcw@med to the committee
from the field? What is the form of 1t?

Mr. Micurn. Wall, it 1sin .vntmg and it's gone through prior
reviews and the views of reviewing officials are also recorded.

The level of detail and the extent of the written discussion of
issues varies enormcu%iv 2 ﬂcarding to the particular operation and
how major and sensifive it is. ;

Mr L{A‘\’ARDD. Well, they just don't meet and chat about the

dissue and reach a comonau”. A careful record iz kept of exuactly
what went on and the views of the different people, and so on, is
~that correct? '

Aro Micuen, think that’s several vesses T think iy general; pood
records are kept concerning the committee’'s review of a project. |
krow that the facts ghout the pr(aivc: are elaborately written up.
And I would think that they are the mest important part of the
matter because they discuss the issues,

And they get into matters like why the officials at lower fevels
who approved it think the risk is acceptable, or that such and such
a problem has been controlled.

So that Irthink that i the duestion is Could someone, looking
back at the total record with regard to operation X, be able to
reconstruct what issues were ummdvrz,d and Lsm ultlyy and what
sort of thinking served us u basis of their resolution; 1 think the
answeris “Yes.”

You would get a rather full picture, ‘ «

Mr. Epwarps. T think that's something that vou ought to check
and advise us about, though, because I'm net sure that vou're
cer' 'nn of that. ;

. MicHen Tm not certain what the minutes of the meeting, ax
'v.'sx're alling it show, because U've not inspected them,

'am certain of the level of detail of the application papers, so to
speak, because in several particularly sensitive operations, 1 have,
among some other Department officials; reviewed the full package.
And thev.are exceedingly detailed dnd thorough; and mntam a-lot
of analvsis and discussion.

Thm trequemh, for example, reflect extensive analysis by Lhe
WS, attorney ino the District. That's part of the mpmwml\ tha
accempanics the package when it comes into headquarters in nm;m*
casm. at least.

ir. Epwarns. Thank vou. Mr. Boyd? ~

Z\Tx‘. Boyp. Thank vou, My, Chairman. Have there heen any civil
claims filed in connection with Abscam, Mr. Michel?

Mr. Micnen. [ don’t Fnow.

Mr. Boyp We're all familiar with the leaks which came out
during the darly stages cof the Abscara investizgation and of former
Attorney General Civiletti's attempts to {ind the sources of those
leaks.

Could vou tell us what h +s been done to eliminate the future
possibility of leaks, given the number of people involved in the
appraval process? ,

Mr, AMicher., Well, the first t}winfr I would like tc observe, because
it'’s been raised before, is that the implementation of the guidelines

~will not add to the number of people with access to the facts of




sensitive undercover operations. That number will remain about
, the same as before the guidelines.

Second, that number we always try to keep to a minimum, just
as in the context of classified information. agents try (o limit
access by following the well-known need-to-know principle.

Thzrd_, as’a rer,uh af some experiences in the past, seme addzti@n-
al steps have been made to eliminate marginally needed access.

Mr. Bovn. Those ex;‘euenmm vou're taltking about are the leaks?

Mr. Mucuer. Among others, ves. ,

¥Mr. Boyp. With regard to the gutdelines and ’:rw potential viola-
tion of those guidelines, or a prior policy with regard to undercover
activities, what tvpes of disciplinary pt‘o‘ccdu;{s are normatiy fol-
lowed, and what kinds of sanctions? e

Mr. Micnen. I'mo glad vou raised that, One of the witnesses
vesterday went into some Tength in his statement, to suggest that
guidelines weren't taken seriously, weren't complied with, weren't
enforced, had no sanctions, and so forth.

[ believe that the witness was actually talking ahout suidelines
involving New York City's police department rather than FBI
gutdelines. But in any event, he raised that tssue. Lthink (hat two
be(‘!\ LIUH\ are ‘U or LIC‘I 0N T} al score.

The first is. whatever other eriticisms the FBU gets, ormay even
deserve In dome occasions; it g not an organization of rogue ele-
phants who o around breaking the rules. It's been sugpested by
Prof. James Q. Wilson in a thoughtful article o undercover gpers
ations, that second only te the U.S. Marine Corps, the FBI is the
most rigidly disciplined organization from the standpoint of abso-
lute compliance with Internalrules and regulations:”

By the wav, Mr. Chairman, that article vou might want to con-
sider. I wouldn't request it. It's really up to yvou. you might want to
consider making: that article by - Professor Wilson a part of the
record. '

It's called "The (hmwmg of the FBI, the Reoad to Abscarm.” And
it appeared in the Public Interest in a recent issue :

The second observation, I make, Mr. Boyd, z.\_that where an
FBI—excuse me. let me finish one other aspecet first.

We've really had one very major compliance check on e\;ia‘ting
guidelines. That was a cheek done at little more than a year ago, 1
believe, of compliance with the undercover—I'm sorry—the inform-
ant guideline. And that was a study done by some academic people.
I believe that the committee 1s familiar with it

My recollection is that, that that study C(mi“ wded, no surprise to
me, that the level of compliance was extremely high, and that the
occagions found where the guidelines were nc;t followed were very
few, and very peripheral, and obviously, basically innccent in
nature,

Bo, 1 think, No. 1. that the guidelines are taken seriously, and’
they are followed, and we have proof of that

No. 2, there dre sanctions, lhe real sanction that's involved here
1s you can get fired. And FBI Directors have not-hesitated to fire
people who committed substantial wrongdoing,

And my own opinion is that that's probably much more effactive
than lots of other sanctions, if your jﬂb is on the line for breaking

h




the rules, and vou're a dis ciplined professional. I think the reaction
is going to be that vou'll follow the rules.

Mr. Boyy: Let me interrupt for a second to note that FBl percow
nel are excepted personnel and are subject to being fired without
cause unlike many Government emp%ove(»,. : ; ‘ .

Mr. Micnen, Thank vou. : '

Mr. Bovyp, T'have one other gquestion.

Mr. Enwagps. Take vour time, Sure S

Ao Bovp With regard to diseiplinary artivity for vislations of
the guidelines, since these :,u;aoime* are rather new, there prob-
ably haven't been too many nvestigations for vielations of them:

But if, in the future. when theye are violations of these guide-
lines, there are investigations wnich result in sandctions, 1s it going
to be the policy of the Dﬂmrzmw* to annotnece 1o the public, after
the fact, that investications hi ave taken place and that remedial
action has been taken? ‘ :

Alr. Mienel. T don't know.owhat the g\(}i*?c*‘ sn public announce:
ment might be L think with regard 1o congress: worial oversight that
the Department, as betore, wouid ;"()HU(* some reasonable form of
access for committess and stafl of how the rudes and regulations
are enforced.

But I have no
announcements about s

AMr. Boynp. Thank vou, ( hairman.

Mr. Epwarns, Mr. Michel, section 1B preciudes the special
ayent in charge from initinting an opecation when an undercover
emplowe or cooperating private individual will be required to give
sworn testimony i any proceeding in an undercover capacity.
Do vou mean that in some cases, the thness might be testifving

under path, without revealing his real identity?

Mr. Aicnrns Well, the purpose of section B is to establish a
trigeer-of what things have 1o be sent to headguarters. That's what
that list of factors does—if one of those is likely to be pwsem Then -
the matter has to go to headquarters. Can't be decided only by the
SAC. '

Mr: Epwarps. Well, under anv. circumstances, f:ouia the witness
be authorized to commit perjury?

Mr. Micuen. I think that the answer to that, ‘under the Archer
cases and other cases, is basically no.

And 1 don't believe that listing this as a trigger factor was
intended to suggest that we're looking for opportunities to have
witnesses testify improperty. v

Mro Epwarps, Now, guidelines also permit the Director to ap-
prove operations that will invelve the commission of ¢rimes by the
agent or informant. ‘ ‘ '

Is there any limit to what kind of a crime might be authorized?
Does it go as far as robbery, murder, or anything like that?

Mr. MicHeL. Of course not. And the point of reference would be
Jto the informant guidelines .

You'll recall that the informant guidelines provide t}mt infor-

mants are to be told they mayv not engage in violence, ;

So, the general rule is a prmsbxtton an vioience. And the ewﬂp—
tlons are limited,
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And certainly, we are not going to ha\e people going around
participating in armed robberies. ;

Mr. Epwarns. Crimes are committed by ageniz from time to
time, I guess m fencing Qperatmns or gambling or minor drug
operations, aren't they?

Mr. Micnen. Those are ffoed exu mp‘»s and common exan whs
Ordinarily, ihe are relativelv minor. Ordinarily, rhev gre honvio-
lent and ordinanty, our role in the criminal m.uvir;; s primarily
passive innature.

Al Epwarps, Now, would these guidelines immunize the ngent
who has committed the crime from pre \u‘ti nobyv s State or
Federal com‘&’ ; ‘

Mro Miensrn, Noo They couldn’t as a matter of law and they

ceriainly ‘*'ewnt intended o '
ir. Epwarns. Mr. I.Am;:ren ;
MroLouxgren, The only thing Ud ask. Mro Chairman, is 1 have
not had a chance to see Professor Wilkon's article and I imasine
some other members of the committes haven't Do 1 wonder 2t 1
could ask that that be'n <’§L dedan the record:

Mro Epwarps. \"uthc it obiretion, so ordered.

[See appendix 3. S

Yo Micurn, Than k Mo Langren, :

As. Coorer. toslimony, vou dndicate that the Justice
Department and the FB ‘ '

aaticidly anadyzed ol majer operatons Wy eomipd etizely for the
purpese of relinipg ourundercs G L thnvigues: The fessons thst could be learned
from the past are boing-learned and applied 3 prosent cuses

My question is, Is the Justice Department now or-does it intend

to review the record that 1s now being créated in the undercover
operations cases which are beinyg subiected ta due-process violations
analysis? Reviewing that record with the eve townrd determining
whether or net the guidv‘iqu or the principles embodied in the
guidelines have, in the past. been followed, or can be avolied? Are
they reahistic guidelines? : ’

Mro Miener. - Well, our approach is to turn to ali available
sources of information to help us improve our technigues, And that
includes not only our internal records about an undercover oper-
ation, but as in the case vou referred to, the court records as \w{i.
Ms. Coorer: The reason 1 ask is because, frankiv. | read vour
testimony todav ay not giving any credence to-the kinds of asser
tions and evidence that have been presented in-the Abscam due-
process hearings. There is factual evidence that has been submitted
in- those cases, which may or ‘mayv nol rise to the level of due
process violation, but which certamnly indicates serious problems
with the way the case was administered; for example, the failure to
keep written records, the failure to control informarnts in the con-
versations they had with the subjects, the asmbiguity, sometimes
‘deliberate, caused by the failure of both informants and agemq in
presenting inducements to make it clear the criminality of the
offer being made to the subject, -

All these things have been presented to the Courts. Now, again,
they may not reach the level of a due-process violation, but they do
indicate that there have been probiems. : :
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Does the dustice Department ¢ategorically deny those are preb-
lems that ought to be considered in refining the guidehnes?

2%r. Micugn. Counsel, the staternent that -1 submitted to this
committee today was not intended in any way whatsoever to reflect
opinions about the facts alleged in the court proceeding. No. 1, T
don't kaow. in-detail the facts alleged. No. 2o 1 haven't formed
opinions myself. And No. 3. vou, in any event, cant take any-
position on that, while the matter is still unde ar active litigation,
which it is. ' ’

Sa, please don't misundersiand. Nothin: in my -starement was
intended to reflect judgn rents on the uﬂm*ﬂﬂ of witnesses who
testified 1in that court procem ng. ‘

With respect to whether the s interested and the Justice
Department is interested in u n& ite events, even il they fali
short of runming alfoul of the law the answer is ves, of course we
are.

I testified earlier that one of the pringiples on which the guide-
lines were written was to not onlv méet the requirements, the
mandatory requirements set furth in the Constitution, but over "zzhd
above that, to have practices that avoided to the maximum exten
possible, untoward incidents and reflected sound law enfore emmt
policy. ‘ ;

Mz, Coorer. What is the bedy that would be or is there a body
that would be revising or considering revisions to the undercover
guidelines?

Mr. Micyen: don't know the-answer to that guestion.

Ms. Coorer. Is the commities that vou re on still intact?

Mr. MicHEL. No

Mg Coover. T'd Hke to get a bit of clarification about the func-
tion of guidelines. You stated that vou don’t think that one of the
guiding principles was that the guidelines ought to be a catalog of
do's and don'ts. Rather; it ought to forinalize sound procedures.

Mow, in other guidelines, such as the domestic security guide-
lines, there are certain do's and don’ts listed, certain technigues
that are not to be used at certain stages that may be used in other
stages. It's not a question of simply affixing that responsibility on
higher authorities. There are definite do's and don'ts. Aren't there?

Mr. MicHeL, You're referring to the domestic security guidelines?

Ms. Coorer. Yes.

~Mr. MicueL. There are limitations in those guidelines on tech-
niques that can be used in less-than-full investigations. And t}
limitations were imposed be >cause of the pecubiar risks in the con-
text of mestiuunw groups thit mavbe invelved extensively or
pnmaniv in tawful activity.

And also because those quoennew tc a wreat extent, focus on
what we call future erime. That is, the group under investigation
under a domestic security guideiine may not yet have committed
any crune, even an mnciptent crime like conspiracy.
~Therefore, there are risks that dre unique to-that circumstance,
And those kinds of risks do not appear or appear 10 the same
degree in undercover operations.

Ms. Coorer. But there are other risks that, in fact, are enumer-
ated in the undercover guidelines?
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Mr: 3Micuen. There certainly are risks in undercover investiga-
tions and in-other kinds of investigations; too. And if the question
is, well, since there are risks, there shouid be absolute do's and
don'ts, and our analysis, that for 1& months, developing these
guidelines, led us to the conclusion that unlike the domestic secu-
rity context, in the undercover context, it ‘»as neither feasible, nor
desirable or necessary. to have categorical prohibitions.

Ms. Coorer. Well, let me move on to another @rea. From the
perspective of this committee and the Appropriations Commities,
as well 'as the wnole Congress, the  most important, overriding
question st Is it worth 117 Do undevcover operations really produce
resulis which-justify all the intrusions and risks that the guidelines -
so well identify? ;\n(‘? do they justify the expense and the use of
resources, which 'is increasing steadily av the Federal level, and
probably aise on the State and local level?

We heard testimony from: @ sociologist who asserts that neither
the Justice Department nor-anybody else really s making any kind
of objective, empirical analysis of whether or not these kinds of
operations deter erime or whether particular investigations can be
reached by more conventional methods.

What has the Justice Department done in the past to evaluate
‘the effectiveness of unde rcmex operations? :

Mr. Micker, Well. first, much of what Professor Mary said clear-
lv had 1o do with State and lecal police muthorities and not with

the FBL The FBI has a very lim ited Jurisdiction. And it's engaging
in undercover operations on an extremely selective basis.

Less than 1 percent of the FBI's annual budgets is devoted to
money seecifically earmarked for undercover operations. The oper-
ations are ones ‘n which an assessment is made on a. case-hy-case
basis that it's worth it, though—it's worth the trouble, the money,
that the risks are not undul v high, that the benefits will Justify the
whole enterprise. That's made tn every case on a determination of
the {acts of that pamcumr Case.

Is. Coorer. But these judgments are made before the operation
starts, right? It's not an evaluation aftor the fact as to what kind of
resutts vou're getting.

Mr. Micner. Well, keep mn mind that the officials -making the
judgment on how worthwhile undercover operation Ne. 2 might be,
are the same officials who just reviewed what happened in under-
cover operation No. 1 that just finished, and they are the same
officials who authorized No. 1 in the first place. S

So-we would have to be asleep m not benefit from e u,h oper ation

during its progress. And once it's o completed, we do review them.
And we review thﬂm from many standpoints, including how worth-
while it was,
- Now, I'don't think there is anvthing that I can say that would
materially add to the testimony of Director Webster or the Assist-
ant Atterney General in charge of the Criminal Divisicn before
this committee nearly a year ago They gave .examples of past
undercover operations. And it seems to me clear on the f{acts of
' tho%e particular operations, that the bhenefits were enormous and
the risks were manageable and reasonable,
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“And my own opinion is it's not even a close question. That in
these partxcuim questions, ()pemt;nn Lobster and the rest, they
were clearly worthwhile. '

Ms. Cooper. That's right. They presented that evidence. Since
then. there has heen a good d 3:23 of ‘subsequent ~analysis :md evi-
dence to indicate that those conclugions may not be entirelv valid;
for axample, the Director talked about stolen certificates of deposit
dmt wore recovered in g orecent eases There s evidence, although
it's not proven yvet, that those stolen certificates of d(?pmn were, in
fact, created by an informant for the FBI in Operation Lobster. the
case which the Assiztant Attorney General spoke about.

He also t(’:fd the subeommities about e\idmc@\m;:i"t}w erime
rate had { I v dramatically sub sequent to the raids made in that
'opez';mcm. W mt we don't know s whether th 1{ wid n lonosterm
effect of IE‘ e operation or whether there was any displacemen t. S0
we don't have all the evidencs on that ,

The Dr f\mrx who was here }‘(‘hh‘?‘di v, toid the :\:ubcmm‘ !
about a reevaluation of =tudy that was done by the J uurire* 182
ment that measured the effectiveness of an ;
ations, which showed a “decrease in the
veanalvsis was very eritical ol those f'c'~r1*c1u‘<.i()n.\:,

We haven't seen that vet. So [ can't evalunte it But there does
seem 1o he aowood deal of u.:mmw:ﬁy about whether or 10t there
really is any body of evidence that the Justice Department has
collected to indicate the effectiveness of undercover operations in
general; not the measure of o undercover uper;izicm M* f%m
number of indictments or convictions, which, of course. all success-
ful operations must lead to. but the question of how rethv it mf s
the levei of crime In a community. .

Mr.Micnen. Let me just make one response. which applies both
toithe guestions vou've just asked and some that vou asked imme:
diately before. The question is: Compared to what?

You say that there are risks to undercover eperations, civil liabil-
ity, leaks, et cetera. All quite true. But those risks also are present
in most other forms of investigation.

Second, in terms of measuring the benefits, T don't find it myvsell
very convineing to say. well. we had 10 sting operations in a Y-vear
period in city x. And at the beginning of the period. the burglary
rate was so and so.and at-the end of the period. the burglary rate
was 50 and so, plus 5 percent. Because, again, the guestion s
Compared to what?

It may very well be that if the undercover operation had net put
all those burglars and fences in jail, that the burglary rate ot the
end of the Z-vear period would have not been 5 percent more than
at the beginning, but 1t would have been 100 percent more: So you
have to be awfully careful that vou don't deceive yourself with
analysis. : - R

Now, @' think that studies that mav be done by scheolars, by
res oarch organizations, by the Department or-by others, can be
valuable. And certainly, we would like to know more about the
impact of our investigative programs and presecutions than we
sometimes know. 1 have no argument against that and 1 dont
minimize the potential value of that.
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I'do know that thoze studies and testimony of experts tends to be
valuable m proporton’ to fhc focus on accurately describing the
facts of real cases. I think it's so easy to be long on speculation and

long on analysis and short on facts. And where that's the case. it's
not-very mstructive. o

M. Coorrr. Why do you th?r" that vour-undercover operations
are effective in controliing crime? :

Abrs Mionen 1 don’t mean to %m ﬂlp tin aosensge, the answer
could be because they put people ingail, o nii they do it hetier than
other zec?‘miiww Thev do it betier hemz s the odds of canviction:
are even higher, Thev do it better hecouse the odds: of pretral
mations resulting in the case never getting to an adjudication of
it or-innocencs are vastly re duced. Th wev-de it better because

fk\q us onemajer actors and oruminal enterprises by stnipping
wlavers th& ordinarily insulate these aotors from effective
ﬁtn popursui ‘
TV 100, o nat agree about *(‘;‘1;3
(mC‘ the explicit testimony of Professor Chevig

FPATAlIDIES Are inore ] LReems 10 me szmi

mu»mf ind!'{ most 0 agnitficant technigues. :

Again. [ ask my ;mnhm Corn 1; Lued to-w hat Yesoan undercover
gperation can. in some cireurmsis o\ be Fairiv intrusive. But com-
pared to what? Compared to wire tap? It seems to me o wive tap is
far more intrusive. The wire tw) gty evervhody whouses  the
telephone. It gets every conversation. [t's inherently indiserimi-
nuate. An o undercover operation doesn’t normally get into some-
body’s political or religious beliefz.

When people come to our sting operations or our otner oper-
ations. they come to talk about crime. We don't get involved as we
would dealing threugh informants. in peripheral aspects ol their
life: ,

The part of the value of undercover operations is it allows us to
focus anlv on the criminal part of that person’s e and not have to
be involved in the other part, which is of no use to us and mvolves
problems of privacy. '

Mr. Epwanns. 1'd like, Mr. .\Lahel to get-back just for a minute,
to the middleman. I'm-not satisfied - that these  middlemen are
unc'mtm lable or trmt the guidelines have anything to sy about
hov. these middlemen are uncontrollable.

And I think we L"1\9 good evidence of 1t in certain aspects of
Abscam. We're certainly not foma to diseuss any ool the speefie
cases, except that one or two of these purvevors did go in a com-
pletely uncontroliable way and try to get certain people over and
over again-and oiter g lot ol maney over and-over agam, The mere
approaching and otfering damaped: these peoble who happened to
be in public life. personally, with their families, with their constitu-
ents, with their neighbors. o

Now, what- steps have ‘been taken s that that kind of loose-
cannon operation won't take piace in the future? ‘

Mr. AMienen. Well, to some extent, the problem of cooperating
individuals can't really be &o}"ed because people who make good
cooperating mcimdud» or who make good informanfts usually are
criminals or closelv invelved in criminal activities themselves and
often are people of questionable traits.
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But crime-fighting is inherently a little bit of a messy business.
You can’t find useful informants who are bov scout s. who are
uprm’rwt citizens. So, yvou, in the end. 1o some extent, face the choice
of you're either not going to fight crime. because thme} e thege
unsavory characters who In giving vou a report inayv be exaguverat-
inz or fabricating or doing c¢razy things themselves, or vou proceed,
‘but you try to limit the risks. You trv 1o hedge }

WNow., both with regurd toelassic informants
regard 1o cooperating mdn;ml,,m in undercover cir
proceed and we {ryv 1o minimize the risks,

I think that vou're correct. that the cooperati ingandividual poses
specin] problems. Thalds part of the reason why, where we ean, we
prefer to have the middleman an unwitting xmddieman

‘Look at some of the advantages to us of the unwitting middle-
man. If the unwitting middleman savs that he can get a State
ledisle i'{OI to take a certain adtion i, Uorarn for money, then we’re
insulated from the implication that v had it in for that guv. No
one can sav that we pmmd o A Re mxd Su for some. net dz"ous
reason, be(’zuzssl we didn'tidentity him to with, The unwitting
individual did and did it having no idea that he's realh talking to
tho FBL so the unwitting mdividual - in some wavs s safer and
provides a kind of insulation to charges Wreper targel selec-
txon. On the other hand, he's o Hittle bit h&:f @ te gontrol than the
“cooperating individual.

And I think that the kev point perhaps iz thiss We' need to be
very sure that our cooperating individuals are not themselves
.making any offers. If' we can limit their role to being a middleman
in the sense of a broker who brings logether two parties. then ave
can get past the fact that the middle man mav be lving or "\dt:‘_’,vb
ating or u;\toxmw or he's vot itoan for ~ommmd'» and he's just
trying to get the fellow in trouble for some personal \mdxc,txw_‘
reasons.

So we need to put very heavy emphasis on limiting the role of
the middleman amd by being sure that all the operative conversa-
tions are ones that are taking place between the suspect and un-
dercover FBI agents, and not just between the middleman and the
suspect. I don’t think that thvr(' s anvthing more that we can do.

And again, I think it's important to remember that the harm o
those individuals that vou're rof@rrinv to really was harm from
leaks. Whether or not there had been an undercover operation as
opposed 1o another kind of in‘:canw'mon once there's an allegation
that so and so is corrupt. the harm to that person, where he's
totally innocent; someone is just misdeseribing hig activities, comes
from the leak more than from the method that the allegation was
acquired by. ; :

So T think that much of the protection for whollv innocent people
has to come through further efforts to .xmid teaks as much as.
through further-efforts to mdke sure that the controls on middie-
men are as tight as thev can feasibly be mq IGL*

Mr. Epwarps. U'm sure that you recognize the danger and that
you're substantially reexamining this particular situation.

Mr. AlicHEL. Yes, we are.

Mr.oEpwarps. The scam within Jie scam has done great- damage
and the cases’ that 1 referred {o earlier are regrettabi& and I'm

B3-588 O - 81 = 8
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sure vou regret them. Have you had high-level discussions in the
Department of Justice about this new philosophv? ‘

When [ was an agent many vears ago. there weren't any such

sp@ratum;\:. Mr. Hoover was very much against them because he.

‘f‘n Oi' whial it mi;:jht do to *he ~'aif‘w~zzs themselves, what it does

{ r‘ : Winesses

15 13 empiover,
uSiness pers ary ob his competitdr across the stree
the \,m“g“*imr night hote wosecret suent-in his st()rez'nmn or
‘ Ehma’. ‘ ,
hinking about 17 nes ke that over at the Depart-
: IEWHL ’-*“::,‘ : e codrses given gt Quantico
i o Dhat in-depth thought can

! ans s ves,
the gu idelines was
are riskg and risks

i Csome Slrdunistances, innocent’ people can be dam-
'i’s w:‘j; important to reduce ' that 1o ﬂw -msx Hest possi-
5 eliminate i entir where that's possible.

rdinarily not possi 13‘& to-ehiminate it altogethers But

'.Vst le to reduce it to an absolute minimum.
think that when vou read the guidelines, they reilect the con-
cern of the FBE and the Justice Depuartiment at all levels ‘with
making sure that thece are approprinte controls and procedures

and that we nave mmimized the risks. '

Mr. Epwarps. Well an operation can 2o on for 6 months?

Ms. Cooprr. Without approvals ;

Mr. Epwanps. Without approval again. How do vou know what's
going on in an operation in momhs, Under the Domestic Secu--
rity Guidelines there is a review after 40 days, as I recall.

Mro Menen. There s oo Httle point of confusion on that, Mr.
Chairman. The review by the Attorney General or his d*-w&fch’ of
ongoing domestic security im’mtmzstmn\ occurs annually

Mr. Epwarnss. But an investigation has to stop after 30 davs if
something further hasn't developed.

Mro Macurr. \\ here you have a preliminary mw\twm@n only,
there's a time Hmit on it Mozt imy ations that amount to-
much, under the domestic security .\uii mes. are full investiga-
tiovns. And thev then come under that annual review:

I think the answer to your guestion, §‘* ugh, s that undercover
operations are under continuous review and not just within the
field office. As Director Webster indicated, the most sensitive ones
resulted in his being briefed on a very trequent basis about specific
details of a particular operation. . ,

And needless to say, at only slightly lower levels of tne F'BI there

continuous scrutiny of what's going on in those undercover oper-

atimxs. e

So there are paraifle l tracks. There's the committee reviow track.
which focuses on events like initiation of the eperation, and
major chdnge W here it switches to a diiferent compass colirse. But
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the other track isthe regularchain of command supervision thhn :

the FBIL, and that's a very lively, fast track. ‘
I think from ‘my own experience that the FBI officia Es at head-

quarters keep an (.\(Qedm:zi}.‘ close zm h-on undercover oper-

ations. The more sensitive thev are, the 1 the waicl

volook at 2 every b

fook at it every week,

So if we sit back ;mci sav, hell, mey ¢
months, that real w 1t the o at all They

Pl €
L ¥
i
Yi

sometimes every dav. And they should.
The <’ruiu’ciine ~ references 1o #omonths really was s 10 hove
some sutomatic p rovision. Remember 1 saic -LE*‘M‘@ were three trig-

hanges, then v

gers? It the puruaw changes. th
‘ enly been- approv

review ammediatelv, po matier
davs or t-days or w Hatever.
ccond, i vou're spending wosig
Cmaticallvovon have a review, 5o
have some automatic device.
would get a complete new
VEry dost'*~s<?z'\1iin}' o1 an
And it's aoshame. in a
“that. because it's easy 1o
guideline how cloze and frequen
Mro Epwarbs. Mr. Bovd.
Alr. Bovoo Wih ra«}:;srd 10 #1ing operations a3 @ppu;wr

o Bave i

s At

tape operations, vou indicated sting operations are st fre-
quently used type of undercoveroperation: And 1 think you 'mid
agree that iherv are other factors bevond the (:ers.si » FBI

which influence the effect which these operations have on deter-
ring crime. ~

I-wonder if the Dvn wrtment or if the Bureau has access to or h
compiled any statistics to indicate, for example, with regsrd to z?z >
sting eperation in Washington, before the Abscam operation. tl
percentage of convictions which were gained as a result of indict-
ments tlowing from that operation, the number of recidivists who
were. convicted, the extent to which these individuals were sen-
tenced and the actiaal time spent incarcerated. Because individuals
released after spending a short period of incarceration or time i
jail often are in o position to commit more crime.

Mr. MicHEL. Well, the answer to your question is, "Yes, those are
impertant tbm;{s. "Yes, we do some anabvsis of that sort, ;‘is '(hmﬂ
elge it's Himited in stope and i coverdyee herause our res €3 4re
stretched very, verv thin

There are 800 or 800 fewer aents today than there were [ vosrs
ago. But the crime rate even of Federal crimes didn't down. It
went way up: And with our increasing effort to go aner higher
tevel criminals and to get into some of the most difficuit areas of
investigation; which are very time consuming, that just adds to the
burden on the resources. :

So that, to some extent, like the committee, the Justice Depart-
ment -has to depend on studies done by schoelars and think tanks,
and so forth But sure, we're iiterested in those things. ,

We do some of that kind of analvsis and, as I think yvou raay
have been suggesting, one of the benefits of undercover rmemnonm
in addition to increasing the odds of convictions. is that they result
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in higher level figures, and 1think generally re~u¥t in much lo'wer
sentences.

Mr. Bovp. Thank vou. 1 have no Iurther quextrc 1§, Mr. chairman,

Mr. Epwarbs. Ms. Cooper? : ; :

Ms. Cooprer. Thank vou. I'd like to return o a ¥ point made by the
Chairman about the sensitive circumstances Hsted in section B, At
least on its face, the guidelines leave an inference that the sensi-
tive circumstances are not prohibitions. Theyv're simply sensit

circumstances that require an oper ration to be reviewed by hi
authorities. And theretore. it leaves the powm\ih v that any one of
these sensitive circumstances can’ be approved. That s, an- oper-
ation which has a m’ sibility or probability of or certainty of em-
ploying one or developing one of the sensitive circumstances can be
approved. : '

Now; when the chairman :1«1"«1 vou about the Archer situation,
about t‘w possibility of an undercover emplovee periuring himsell,
vou ndiczated that -veu thonght thdt that could pot-—that was
against the principles of the cose and, theretore, could not be
approved. Are there any other circumstances listed here thut you
think fall into that 5“}1{\'(‘}*“5’ ,

Mro Micurn, Well, first and most important, the guidelines are
not intended to and do not and could not authorize activity that is

against the law. The FBL in effect. has to follev the law and also
ioifu‘.\ the guidelines. Nothing in the puidelines 2 in i }a::mon of
our obligation to follow the law.

So I was astounded by what [ thought was one of the ﬂum‘rew{ior]n
of oneof the prior witnesses that the "u idelines authorize the FBI
to do things that are clearly illezal. [ think that's preposterous.

That's certainly not swhat they're intended to do. They're intend-
ed, in fact. to prohibit, as a matter of policy. some things which
would be legal, but which are too risky ‘or are undesirdble or
unnecessary,

So the guidelines basic ally ‘are intended to he more restrictive
than the case law and the statutes, not less. :

Ms. Coorer. Let me ask you about section H. which has to do
with undercover vm;)?owe posing as- attorneys, physicians, clergy-
men or. members of the media. With the approval of the higher
ups, it seems that it is possible that those impersonations can be
used to develop a confidential relationship, one that is ordinarily
privileged under law.

Do the guidelines sanction an agent violating his own ethical and
pr()fesmondi responsibilities? For example. if the agent is an attor-
ney himself. posing as someone else’s attorney and thereby getting
into a confidential relationship with the subject?

Mr. MicueL. T guess the question is whother the guidelines over-
-ule the cannons of ethics: The answer is "no.”

Ms. Coorer. OK. Lot me ask vou something on a different izsue.
During stage 2, which vou described. where there were principles
but not formal guidelines. principles that were enunciated before
the subcommittee last March, how was the field made aware of
those prmu; les? The field, that is; that was enaav(d in undercover
operations?

Mr. Micner. Well, by the normal FBI communications that
yvoure femiliar with, airtels and letters and conversations, tele-
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phone calls. meetings of various kinds, field inspections, specjal
visits on particular visits, conversations with Justice Departmont
officials ‘here in Washington and with U.5. attornevs in the field.
Ms, Coorer. Is that the same sort of process vou expect to-use
with the formal guidelines: S
Mr. Micusn Ddon't understand the question.

Ms, L(JOP"R How are vou goiitg to educate the i Joaﬂia in the {ield
about the guidelines and makeé sure 18at they do und terstand them?
: i\ir. Micuser, The FBI is transmitting the text of the guidelines to
all field offices and units and envaues In training of person inc
those offices and units whenever there 8 some new }miiu QF
clarification of an existing policy or practice. And so that's the
g;medw“‘, that will be followed here. :

The full text ‘HH he disseminated o i bethe subject of
training and seminar-tvpe dise Andoarwathoin due course,
hecome the ubjeal of inspections, visits of field offices to be sure
that thevre it 'Eowizm them.

M:. mef de he FBIs Inspection Division ever C{msicicm'i
undercover Work <;{hm‘ than i rom the perspective of whether ar nat

the agents are u)mp ving with reguiations or understand the regus
lations and guidelines? '

Mrodhesen © don't know.

Ms. Coorer. Is there any roason why thoy shouldn't?

Mr. Micnen 1 don't know the mnswer 1o that question or the
guestion whether there is any reason why they s should. 1 guess the
considerations are how are all the other technigues lhtz}v e work-
ing? How well they work. And 'mnot an expert on that subject.
and I don't have any well-informed views. So 1 don't think Tought
to just speculate or guess. ' ‘

“\1~, Coorrr. Finallv, Professor Marx speculated vesterday that at
least in somie circumstances, Undercover tactios may, dcum!L LA

“plify the level of crime in an arca, both by generating 2 market for
stolen goods, by generating capital which could be used in other
sorts of ¢crimes, by generating motives, by creating scarce skills and
resources, and so forth and so on. ‘ :

How does the Justice 1‘)@;)1‘.1‘211}9&‘{ know whether or not this is
happening or do you care? '

Mr. Micuer. OF course we care. And we know how it's happening
because, for example, if there is o given ety that has very hute
burglary and no fencing operations. there is no point in us settng
up our own undercover fencing operation in that city, The kind of
place that's likelv iz one where we have clear information that
there are already 10 of them out there. '

We're not creating a erhct The market’s already there and {ho
business is {iowing. We're stepping m to cut it.off.

Now, it may be that for a very short period after we step in and
before we lower the boom and put evervbody in jail, that it's
possibl> that the number of fenced items would go up for that short
period. But our experience, 1 believe, has been that in the longer
run, there 1s a big drop in the traffic because : iot of the operators
are put out of business, put in jail. ‘

Ms. Cooren. Do vou base that last conclusion on G\Ldt‘{xCC tha
the Justice Department has put together? . : '
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. MicHEL: We base it on inform tih,r
th Jocal police and

hat we have access
sometimes through our own fiies.
as I tried to indicate in answer o Mr Imds
conduct a lot of very comprehensive or detaile
> we're net equipped to do that.
YWARDS, ‘T z“mk you \‘er“fmmh.
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An undercaver operation’ s any anvestigative operation in w n&h “@n hndor(‘o\er
emplovee iy used. i

A Uproprietary” i seship, parinership, « wr. or.other busi-
ness entity owned o mmrum by tha siesid the B wocorneetion with an
undercover operation, dand whose relutionsiy Ze8s o FRL b ner generaily

: fis
pwtodsed.
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mvestigative opportunity would be fost by compliance with the pr:mt‘d'}u‘n st
forth in parggraphs D, B Frand G B

1K

11
i

.




117

B Underegver aperations that mus mu‘ bi Goproved v the spectal agent tn'charge
?m”u HRE-Of SensTNPC CIrTmsta nees

v ;m;hm‘*‘/;ui noprocediores set rtkL in paragraph N the

uthorize the establishment, extension or swal of an unf‘m"mpr

tiof-That involves sensitive circumstancis, For purpes of these guidehnes, an

WG O rationinvolves AN QIreU A lanees here e renmonable ¢ XA

tion of possible corrupt
woastivites ol a doreian
;;L{'f ¢ Srriotssoor Lenpeatorpanization, of the active
avs et
B TPOVET one Ao Wb Invelu e prpsen i ALons by
VR umi:etﬁ. gooprivale ardvidingd - Conr the acti
#'-?y Sty RGO HES S 1N
Tover -m;‘f

sirabond S raking of Talse s
parties in wzm.-;x%nwn{ Apersonal went Voo the trae
STDIIEEATY
A underoover
Ve Or Service
sotors but for the partiviput
An bndercover e
ditant ris % At iwz: i
| ek 1k HH e reguinie
DOLAIIVE BWOID txmnmun} ¥ ‘g‘ PUOCEC T ity RN Pty
A grreone e e 0 srvate dndividal ol atiend
ety boelwieen a suabieet of The myests i S

!

SeAn wndercover gmphiviee or-coape il private jadivig A pese s
atinrney, ;}h}‘ R, 2{'5,:‘» SEL O IReIeer ol IR TR i and
stonticant visk that another mdividusd widt be ded into o protessionad or oondy
dentiad relionship with the undercover emiplover or conperating private indi
3 abis o oresult of the pose;

A reguist or m“nr..n*mn witl b VT ,zivrmwr cimpioves. or
cooperasiing individunl o an aliorney, b SR an. o sther porsan
"*n wonnder the obligation ol o demd Ly ality nndothe
particular infermation would ordinariy by ;f"&\“'t‘g:wi‘

A regquest for ederaienon il beomade byoans reover emploves or
Cw:grs,‘r’:!n!h, private mdvaduad 1o aomombir of The ne ix LCORCeT TR Ry
mdoadual wath whom the newsman s krowh 1 have o ; ’uiv\\mﬂ.n or i
dential relutionship )

k1 The undercover operation wiltl be tsed o antilunite 4 group under Invests
gation asopart of a Domestic ~’L“LH'iK‘J Investigation, ety Tedrint, asperson trom
within such a proup as-an-indarman

a8

theres 15 0

sheThere may be a significant vick. ol violence or phyvsacal in }1 ry Lo individuals
or caostenilican s riskeof Onancal boss to ancapnocent mdivi h

O Uindereoter: aperations  that away be approved by the epecial agent
1 The BAC miay authoriae the estabishument, extensing ar-renewil of
u"ﬁw,hcs\'(\r operntigns, to be supervised by s tield offics, upon his sntten determis
natinn, stating supporting factsaind crrcumstanees, that
m.t Initiation of mvesthative activity recardings the dadteced crimnal conduct
of criminal enterprise bs warranted under the Atsorpes: General's Giidelines on
the Investizotion of General Crimes, the Attorney General s Guidelined Jon
Domestie Seouriey. Investizanons, the Atterney General s Guedelines on dnvesti-
gation of Crimimal Enterprises Engaged in Rechetevring At vitveand any aaher
gephieable puidelines, . . :
s The P"’“”(a‘\(’{i undercover . gperation appears 1o be aroeffective: menng of
Hrainmg evidence or novessary indornintion: thixshouhd include 8 statement of
xsi 23 ;)rmr investigation s boen vondacted, and what Gumee the bperation

masTel obtaming . evidence or NECESSArY aniarayation concernimng the  atleged
crinaal conduct or erinnmal enterprise;
to1 The undercover operation will be conducted with mininal intrusion cons
tent with the ‘need to celleot the evidente or information ina timely and
elfgctive manner;
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tdiApproval for the use of any informant or confidential sourée has been
abtained as re xgmrvd by the Ximmo.\ Generat's Guidel nlm on Use of Informants
and Confidential Sources: .
ter There iz no present oxpccl:nion of the occurrence of anv of the circdms
CEtanees H\it‘ec‘ in paragraphs Aand B : .
1oAny foreses able pdrtsu siavionoby an underdover emplover or ooy
,du aban iiegal e mn‘ that can be abproved by a SAC :m
the purchose of soelen or contraband pods, oropurt
wdormennor 1 stiid by the Bdtors noted iy phragon

ff mw:m' sindercorer Operatons Bevrew: Uan
Yawistaned firestor eyt o reenee of 1
Force Chict, e w;zxxh\ @ w"; :/ CHreH Fep iy present
The Lh'vnm of 1he OF " ; AsiErant Birovior
: = Wit Undenom er operaion |

THEL AN~

Uik apghoasion e FBi szf'~’*1;zx'u_n*
yvoeither dispprove the appboation
approvied AT recupuaendsiion or T approv :5)’ Xw
: inr ar f e

e §\»n1c w Commitie
tion. vt oved By rhe Linsterciver Opeestinns Beyt
e pphicarion =hidd x el e Urne CTHEOCToY £ 5
ndragranh G The Dhreat st ed s Assstnnt s Directny
dizaparove the apphcation. )

i

B Applications o Hiadgrarfors

Fach appliedtion to- Hendgaarrers from o SA0 vevommiending appires
catabdishnient, extension, or renewal of am end er eperaiion iveiving

tances Hsted inopor “I’Lij‘}l\' A and 13 shudt e el writing aad @ nnl 1

with stpporting focts and ciremmstanees

s A deseription m the. proposed andercover aperationincluding the particus
Fareover 10 be emploved und any mformants or other cooperating perscns whe
MH assistoin the operations o description of the ;swmuiur otferse or crimial

enlerprise under investyotion, and any individuads known tebe invalved: and a
sz‘x!,m,wn{ of the perind of e Tor which the dadercover operations would be
mdntaed; :

bt A deseription of huw the determinations reqiired by paravraph Oibdai-eds
have been mets . ’

Wi A stuteient of which circimstances specified in o poragraphs i and B are
reasorzhlv expected to ovcny, what the operative facts ave kel to beoand why
thiundercover. operation merits approval i Heht of the cireumstances, iclud-
L, : ) . : ‘

1 for-any foreseenble paricipation by an undercover emploves oF covberating
private individual inaetivity that i proseribed by federad, state, or Tocud Jaw as
a-fetony or that is otherwise noserious crime--but not including the purchase of
stolen or contraband woods or making of false represeatations (o third parfies 1n

wivealment . of ;wr‘-«m i identity or o the trae ownership of & proprivtary—a

\iv me m sehrvothe partivipadon s fustified by the factors noted - in p:a::s«fmph

astatement of the federal prosecurors appraval pursuant to paragraph

Cledid forany oplarned anfiltration byiand andercover emploveeor covperative
private individual of @ group under investization as part of o Domestic Secunty
Investization, or rocraitment ot 4 person from withuy such @ group -us an
informant, a statement why the inQltradion or recrudtment b necessary and
meets the requirements of theeAttorney General's Giuidelines on Domestic Seci-
ity Investigations; and @ uv,\crxp{*c“‘. ol procedures to mINiZe Ay acyuisiton,
retention. and dissemination of nformation that does not re fate 1o the matter
pnder Mivestifaion or o any other mx"mrmd vestyrotive aetivity.

b A stotement of proposed expensvs;

redk A statement that the United States Attorpey or Strike Force Chief s
knawledpable . about the . propesed operation, including the sensitive crcum-
SLAnCes w:wm.mh expected 1o gecur: woncury with the proposal and its objec-
tives and legality: and dureed 1o prosecyte any meritoriows case-that is de el
oped.
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21 In the highly unusual event that there are compelling reasons that sither the -
United States Attorney or Strike Force 'Chief should fiot be advised of the proposed.
Undercover Operation, the Assistant Attorney General in charge of the Criminial
Division, or other -Department of szice attorney designated by him. mav substiture
for such peTsOn(s) ﬁ)r purpo\e\ of any-authorization or other function rwu;rcd by
these guidelines. Where t}w 54 ( dw*rm mnes That such substitution is necessary, t}*e
application to- FRIHQ < : wement of the compelling reasens, togethor
with supporting facts and cireamsiguees, which are-belipved 1o justiiv dotermi
nation. Such :ip;)ﬁ(f;iti()'ﬂﬁ mav onhy be suthorized pursusnt to the procedures pres
seribed v pargaraph B owd v or pot consideration by the whereover
Operations Review Commitree ix otherwise required, and upen the o at of the

istant Attorney General v charge o :m;zi I3 :

S¢ Ansapphostion for the et T ewal el guthority
Undercover Operation should mw erihe ”w resitits soofar o
bpwr(:tmze OF &, renson: explitnt] foany foifure .,\me
and o sratemient that the U nm d Satws Nrtorney : {

extension or rénewal of aut }mrn\'

F. Undercaver Operations /fm’:-:»f"’ Chmmittog
£ "’fr:»-.irv shatl by an Undercover Onerations Review Uommities
ate emplovess ui‘ the FBL des sted by e Director, and
nont of dustice deshm ‘md b the Assistanl Auornes Gederal

the Uriminal Diviston) to be chaired by a a:’vw"lm- af the Dhrector,

v Uigon receipt from F thQ of 4 88T S oy w);cmmn forapprovad «of
aper Am»zx Jw Commiitiee will revisy 2;'w appheation  The Justice 1
?n rs ol the Committed may Co wt b wendor Do anzu afticials
Rpates Atternoy or-Sivike Foree Uh ‘, ascthey deehy apprapriate,
concurs - the determinations contiun i the apphichtion. and (3
respects the undercover operation.shauld: go h)r“.lrfi. wn PUTRIT and o
below, the Commitive s authorized: too recommend ™o the [h Fector or i grated
Assistant IHrectore see paragraph Gorhut approval beogra mmt

Girln reviewing the application, the Com mittee shail v sPubiv assoxs the pomiem-
plated benetits of the undercover operation, together \vm theroperating and other
Ceosts of the proposed wperation: In sssessing the costs of the Undercover Operation,
the Committee shall consider, where refevant, the followiing fctors, among others

it the risk of harm 1o private individusls or undercoveremploy

thithe risk of Anonneial Toss o private individuals and Businessos, and the risk
of dumave Hability vr other Joss to the government;

oo the ri&‘L‘ of Barm to reputition:

tefd tm* ris }\ of harm to priviteged or confidentiad relationships

o the visk of imvasion of prwuc‘v :
ol the degree to) which the actions of undercover emplovees or Conperating
private individuads may approac ’n the conduct praseribed v paragraph 3 below:
and A :

g the suttability of undercover employees™ or covperating privats individuals’
partiipating in activity-of the sort Contemplated during the Undercover Oper-
ation; .

eIt the pmpowd tmueumu aperation invalves any of the sensitive. cirdum-
stances Hsted in parseraph By the Committee shall also oxamine the a tiyx}xdt}()ﬂ 1o
determine whether the undercover “operation s plunped so. as o mimimize the
Ancideree of Such sensitive circumstanves. and. to minimize the risks o harm and
intrudion thet are ereated by sueh circumistandes. If the Commiliee recarmmends
approval of an undercover pporation invelving sensitive clredmstanves. the recoms
mendation shall inclade oobrief 7\'r'iz; nostatenent exphinimg whi the undercover
operavion misrits approval oo lght of the anticipited occurrenee of suchosensitive
CHCLTISLINGeS, S
~iar The Committee shall recommend approval of an wedercover operation only
upon reaching o consensus, provided th at
' tar H ane or mere of the disigoees of the Assistant \Linrm v Geperal i charge

of the Criminal Division does: not join:in g recommendation for approval of a
proposed undercover operation beécause of legal, ethical; prosecutive ar Depart-
miental policy considerations, the designee shall promptly advise the Assistant
Attorney General and there shull be no approval o the establishment, exten-
ston, or renewal of the undercover  aperation until the Assistant Altorney
General has had the epportunity teconsuit-with the Dirdetor; :

b 1B upons consultation, the Assistant. Altorney General disagdees with a
decision” by the Director 1o approve the proposed-undercover eperation, there
shall be ne establishiment, extension, or reneswal of the umlvrcmu operit on
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until the Assistant -Attorney General has had on Apnortunity’ o refer-the

matter to e Deputy Atterney General or Attorney Guneral,
ey The Commritton should constlt the Legad Counsel Divison of the FBL and the
COfee of Legal Counsel oroother appropriate dvisiun of oin the Department of
Justice about any shgmficant 2 zm‘ttlmi lepni questions Conturning authority for or
!}w conduct ol proposed undercover operation.
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Lo Anthorizarion of porlwipalon i

Nothwithstarding any other ;;m\"bit‘n“z 0 ':‘zz!wz' ;jx,m'ifxiz*z»
Georcdoperating priviste mubadual sbalt pote
PO sraphy dnuny wehy iy thint woulo constatu SRR S £ LU Fosiale or f‘ derad
if engped i by private person BCting y\éﬁmu Sappreal o aathoreaton o
Approprizte government ot il Fore purpeses of this parasraply sl etinty
reforred toaas Cotherwise tHoegal” activity,

(11 N oificial shall recommend or approve an underoove wn;x.m'w's O3 ConpeTats
ing private individual’s plapaed-or re gomably fores ble sarticipation in stherwe
llegal activity nnless the participition Jeaustdn o i order

it to ohiwin imermation. or e cdenee Recessaey tur paramotdi ;3;'&»{*((31%\‘1*
UL POses; : . s

bt estahiish gnd reaintain orodioiliiy o eever Wil pRersons cemoctiared -with
thie-criminal aelivity under investgatnr e o :

o) to prevent or aveid e danger of death or ser Vo

) Partieipation b any wetivity that s proscribed By desers?ostate, o el baw as
a felonyior that L OUROFW A 3 SeTIOUs Crimme - DUl it SEE & Prasiof
<tolen or contrabend gonds rthe mokimro! Sl roproser fard parfresan
conceiutment of personal Wdentiny er thes et ow dcrsin i

approved i advance Byoan Assmiant Uiz‘m‘fa,u o thie res
cover Operatons RBeview Committed pursuait o : 3
Dircetor's : ,pmmi oreqiired for par zcz;,x{’.ur. ary elierwise eEal Ariivity
involving o sumifeantorizk ol violence or phvsyead iy ndividuad s A pprovals
shall be rocurded in w r‘{& 5 : : :

A pecommendation o FBIQ for approval ol part s inesuch o atherwise
Hivgal activity mast wd deo thé views of the Uni ted Siotes Attorney: Strihe Foree
Chief. er Assistant Atlornes General on whithe particifation is \mtr.mu o

31 Participation in the purchase of stolen-or cuntrihand good< of i 4 nonkerious
misdemennor, must be o proved i advince by e :*;u crad . Agentan Uharge
Approvaly by the SACshallbe recorded in writing,

o The FRI chall Likw Fersonahle stepis Lo fpnimige (he participation ol an
undercover. employee  or Couperating private individuad o any otherwise legal
activity.

i
.
i
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Fowever, {his author ty doss ot apply o an investigative interview that ,n\uhm
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protoct Tite or substantud ;‘ pertls to wpprehiond or v Heeing oftender
to-prevent vhe hiding or destruction ol essentiml etidence. cor 1o avoid other
serave b acid N

the there ire grounds don Mn;‘“ suthnrization ceuld Beobrained under these
wackelines,may approve the nent, exiehsing tenewil, or medilcation
of an underoovier operation ;? 1 \\M‘ s applicaiion dor .s;-;z swinkas subizited to
Flespdbvusrrers within b hours il 143 {rsuch an vmenency
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situnten the SAU ~!m§§ attempl v Linited
Attornes, Strikes Forge Ohnetor b
st el Hm\mn N s

b
ey st izations by the exiont tlee s

: .
Suevive pienthers of the Usdercover Oforatsan

LR ige} SOOI O sppresy
ab s dented, o fud pepors el ol i thes Course o t‘zv
GOt N MH M",sa,;t‘z::eziud prarm U Doputy
ALLary General, : e

it af Uindereater Hm rortions Jorren Conimt

v e of wll o ipi;t;x-

P The Yoadercover Operations iw\*w\u i,,,\emm%tuw shadl s 1 i
Ui for \:i?;'*%‘m';d o u‘z'h spesver operations submitled o it hor withy eowpiten.
reverd of the Committoy’s actisn on the applications and pny mate disposition by
the Director ab i destointed Assistant Dhrestar, The H'}I

wlertaver SPCTALOF DoV ed by the i e 'I Pose

symmary of eoeh s
; U b svadiabie Tor spection by o diesicnee of the Deputy
!

tat Attorney Ceneral in-churge of the Crimnal

CEE O G snnnsh basid the Cammittos shall submit to the Diregtor, the Aflorney
General, the Depaty '\Ht"‘!\‘:‘ General and the Assistanl Attorpey Geéneral an
charge of ke Urinnnal Division. 7 writlen roport suimmarangs the tvpes of
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Cundercover ope 5 wions approved: and i the ruger ssues addrossed by the Comniti-
tee in reviewans dpphoations and how they were resolved. :
P 1":’&[1(1:‘:1!ml< af gnderenver smnloees )
P10 The SAL e de ﬂmh Grspervisory
ympiuyw prinr e theemplover s participintian
% w%vrmwwr ORI e ved 1R
LT i he anvestgntion 18 tereseenhle
sndoreover

e

Ty Pi:?h. [

has hot been
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wsd 1y cenn Loy 5 BRIt ot hiscatinngy
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er the comduct of the enu ! | Fras o

communieited o the usz«im‘a‘m"«-r e~m}3in)‘4_w

impermissible condudt sh i Lios
with the Director shull be undertaks: b fvis Pty
tion in the mvestization. To tis vxteny hm L ,' Har revies shall be niude of
the conduct of each cooperating private indiviinal ’

PA written reporton the use of Tadae reproseptations tocthind parties ' in conueal:
ment of personal sdentity ar the trae owm vod o proprictarys forestal
Tandingcand madntaining socuns cover fors fereover operation, shall be st
ted 1o the SAC or desiminted sepervisory soent al the conciusion of ‘the undercoy
operation. A - wrillen . repart e ;!;u‘ié(';;m{: o wny o ather activi v proscnbed B
federal stateor locad law =hall be made by o undercover smplovee toe the SAL or
desiunuted supervisory ment every S davs apd av the conelusion of The partisipa:
tion-in the tlegal activit v

i
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R Deposit of précevds; ht{unfnfuw Of proprictaries

As soon as the proceeds from an undercover operat i are ng imlxlfi'!’ nrccv,\s;zr‘,\t for
the conduct: of the eperation, the remammg pmw{ dx shull be depossted an o the
Treasury of the Ulnited States as miscellanivous receipts,

Whenover & proprietary with aonet valwe toor £50,000 T 107 b m;wduimi sokd, or
otherwise disposod-of, the FRBL axomuch inadvance as the Divector or hus desionee
shadl detergaine s procucable, shall siponr ithe wrcnmn;n” s 1o the Arorpey bn-
eral and the Comptrofler: Genera ’E"%w prren cof the depndanony sade, o ol
disposiition, - alter oblioations dre met, shuil e t.’('g?”:\!ik'(s v vhe Treasury o1 U
United States as. coceipts,

wl
it

HWEEFRY

CTheseguidelines on the wseof underdover operatinns are set fort n sotelv for the
purpose of internsl-Departmeny of Justice u sduier They ard net antended y do
pot, and may inol be vebhed g to. create any rghts, subsiantive or px’m‘v«:zm;si‘
enforceable at how by anv porcydn any matter, cvibor L:ri:mn:,;:f oo they
any Hmitations on otherwise fowd PaveElirative o Heative prerogitives o
Department of Justice. :

€5
i
3
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CBeNgavis KOO
A?!‘w‘n{(\* Creneral,
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APPENDIX 2

s ¥ gy
TLLH

that these P roceedinge
and video.

Alr, Bpwarbs Without obiec ordered:

T
The h{‘?‘l’lﬂ”’ IL‘(?” RS has 1o 11'} GETCOVED oot

Federal Bureau of Imm{ 1 t(m. l'm‘ 1 mr;mnmwe i~:.
considering the budeet of he F13E for 1951, and the buduet

has an ilncrease in nnclvrvovm' vx;u‘»m.mnw from $3 million up to
$4.8 million, ; ,

We have two witnesses {oday, and I sucwest that the judge, the
Director of the FBI, will ¢o first, und then Mo Heymann, and then we
will have questions ufter Huu if thut is wereenble with the witnesses.

At this time [ yield to the very dixtm”m\ wed (}mmmm of the House
Judiciary Commitiee, the «wn*h* nan from New Jersey, Mr. Rodino.

Chairiman Roprxo. Thank vou very much, Mr. Chairman.

I am ;nm&mf to wolcome the Director of the Federsl Bureau of
Investication, Mr. Webster, and the Assistant Attorney Greneral n
charee of the Criminal Division. Mr. Heymunn, this mm'n“w

1 -eonsider this Mn important responsibility f%f the Judiery
Committee, and ¢ rsgwc*‘u v of this subeommitiee that is so abiv chaired
by Mr, Edwards, the Suber >fumlttee on Civil and Constitutional
Rwhla, and L believe that thst. wmmm*nmme wus ap )mprmtei
nanied becanse it s been a oum‘mk of streneth in attempung. to
assure that the acencies of Government entrusted with law onforce—
ment recognize that they have a very prine cipal responsibility; that
is, not 1o ovel 1_\ n wde inte the rvights that are guaranteed in the
Constitution, the ci i Liberties that we all hold and c? erish so dearly.

1
1
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This pa txcular hearing, I believe, which is a hearine that was
scheduled .some time ago by the chairman of the subcommitiee,
isone that ig, I think, very sieniticant berause it comes on the heels
of im est <inOH" th;‘az Were rom@zf-mi by the Department of Justice
and the FBI where many puestions have been mw‘(%

This <'omnwie~o firs itself on—and I am talking
about the full Judictary Comy w-;‘v}*zﬂf"%i(s. an acting 1 mp:,n«aiil}.
el cnses, and 1 orhink that e wnmz:% Cns o matter-of {aot
showed that it cannot only act responsibiv, but s cortuindy very,
very anxious that the whole world know. This commiitee had hefore
ity 2 weeks wnwo, o resolution of inauiry, which the committee felt
Was 1ot g'p"\*‘; sansihle: comm &{Uw enoried ns‘i\‘w\‘v:\y nod
the Conuress, acting pursuant 1o 1) aton of 1iar comn-
mittee, id ucl il il i ! e aron-

; A e tenor ol 8
ment was that while we want R tihedustiee Denartiment
18 guaran teed all the tools necessarv, wn funrding, to vo forward,
to ferret out criminad conduet in order to protect ony <~0rm?k': at the
same dnko that we have the principal responsibility of pssurs
ing, however, that the Depariment does not wbnse thal anthoriiy,

So Toam espeeisiiy o mterested, Aly. Director and Mo Hevmann,
in what vou have to sav, Dsay thist beeause onfuly 31, s the sponsor

the FBI (‘ﬁh&zz‘w:‘. nade the following. stwiement prior 10 1nv
introducing that propos

I stated at that zime\ vus very plessea with what vou are
attempting to do; and 1 dix‘a‘*c-i this to you, Mr. Webster, because
the FBI had come under some ¢t cism-—-ud I othink justly so—
for its past umi(ms‘ over the many vears, and | ostiated then, and I'd
like to merely repeat that statement: :

Howendd appearas hat the wonloof the Amerneare people are as folows:

-
that the foeus of gl FBL investieatd 15 eriminnd comiget, amnd wot gonivities
the

otherwise protecied by Constituting,

1 went on tosayv that I did have concerns and reservations venerally
abont the absence (:f speciiie gnidelines - deahny with matters \u(}
as the dentity of mf mzmmis. the use of varions technigues noin-
vestizations, the retention and use of informstion, nnd the Burean’s
eriminal reeords, and other areas wi.ch touch on sensitive questions
of civil hiberties. T

Then I alse added:

T amy particiiariy e hartes {or thie i e I
of guldelines which Aot Ledth withiog erbriey T work rales dn tiese and
“other muportant greas, ‘ .

1 oam confident that the Attorney  General's guldelines, work
on which i have been made to understand has already begun, will
protect the full enjovment of all constitutional richts, the freedom
agdinst unreasonsble intrusions, by whatever 1echnology, while at
the same time providing safe. sound, and effective law enforcement.

Imust sav, Mr. Director, that while I made that statement in full
confidence that the work rules were coing to be sieh that they would
deal with specificity, 1 would hike 1o know at this time, and during the
course of the questioning, zzftm Hstening to vour statemient, whether
OF Not vou }‘m\'é’; beeause 1 do have some crave reser vations in my
mind as to whether or not if you do not have specific gui idelines,
you can operate and do the job that is necessary in le area of law

;
I
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e'aforce'nem, at the zame {ime guara nteemﬂ' thﬂ cons it tional rights
of individuals without intruding on their i

Thank you very much, Mr. Chairmun.

[The complete Staternent follows!]

Sraﬂ.:xf»:.\"r OF U HATRMAN
v pleased o have the epporiunity to
work of The Computtes wa the Ju fmn
) SO CE xprossed tee
ik o motk until the
timent of Justice s compiete, This view,
ation of this Committee’s constitutionat o
4\vr('\: th tenversight o *hp ?:gx;"'f
er will ot | :

SET IR T "xumzw

W are
}z‘D’lr‘H“r ¥

TS ”i* 5
¢ ‘zs}‘ Y’N' ~“=>’m‘ M
. ail }w'ix il arey }‘:"nlrl_ ;
of Ampropesly invodVing or fmphic \ i’lrmw
~»‘f’~i\1\z'm\m£ FOTES T 4 TN o T LY Lo prevs
ix Subeoininitiee has bevn s loepiy dnvolvs barings on
*'}', when 1he Charter was imtiadlv - introdueed, { sttt that o
Lare emibodiedb i’ the Charver wonddinske thework of the ¥BI moTe zxm“
conform to the desites of the Anwricon people, Taveo of the tonespts which: b atis-
exssod were Uy that investigative teehaigues be oxaimed with fhe re quirein an'
for minbmal levels of intrusive S intn ;mmuu% activities wnd 12 that periedic
reviow of investigitive netivitios beadidressod,

These two convepts, T hbeliove, go hand in hana, for withoutongoing review and
gaidance of investigative aotivities, there i the rek of Intrusivipsds and violation
i protected activirics, ,

When 1 i’ntrx’n’lm’v LR Sﬂf%(‘ the proposal for the FBI Charer, 1 particalardy
emphastzed that Uy facns of all PBLinvestigations should be eriminal conduct and

Cthavtae proposed Charter prm'h.xs a wethod for systematic ue (Mznm‘uht\’ by the
Burean. OQur purpese foday s 1o examine these precepts in detail 1o sée il nders
cover activitivs conduered by infor ronants adhere Yu the Charter’s standards snd to
such guidelines as the Attorne s Greneral has estabiished for o z'u(‘tm;{, the ¢con-
stitutional rights of persons bemng dnvestigated with respoct tu cleetronic surveiis
lanee and all other caspeets.of undereover detivities,

Loam particulariy concerned shout the lv’p'nn of emgoing review whicth the
Bureau awd the  Department . utilize: in their undercover setivities, The process
through which the FBL Charter ssintrodiced was forged invoelved detailed anal-
vz of, among other things, undercover aper ‘th)h\ Lowilf heovery interested to
heot frong our witnesses today about the sdegree v whichocurrent eperations
Bave eoiforpied to The proseriptions In thedrafo O 1: srrers I thers are indrdequacios
in the Charter from arealistie sbavsto-day undereavor optrations porspeetive; it is
mm« rative that we understand the<e indde QAR IO, . )

I welcome: the apporiunity o hear fronr our ru\mzvm«nf b witnesses e this

subjectand look forward tosceonvimingmutial ¢fort to make our vritsinal Jusdiee
system the Best that furr minds cat devise, - ’

Mr. Evpwaros, Thank veu, Mr. Rodino,

The genteman from 1Hinois, Mr. Hyde.

Mr. Hype, Thank vou, Mr. 'Chairman.,

[ would like to-welcome Director Webster and Mr. Hevmunn, and
EXPIess Iny *'mtmuic to the chairman for his huving sched aled ?mar“w'
on the matter of the FBI's undercover operations, commonly referred
to us sting operations.

We in the Congress have, us you know, Director Webster, only
recently become sensitized to the potent*sl impact of undercover
operations, which the Bureau stages. » . :
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In fact, the chairman has been quomd as saying thut the Abseam
op&nt;on just completed, would not have bcen po&mble under the
propowd charter. : : S

My Temmw uf tha > ndicatas to me “haf pro-
P"J“Efi ection 533(h) (1) sp :‘l’ ; isthed w g mzm an
Imvestigation on 15 :
indicate that
criminal aetivie

Linvite vou 1o conficm or correet my in
of the proposed '

In the <‘our-e o 1&3 h@m;}z:, 1e “pﬁ't
des: f"wd *r; estab ish the oversll effect
con ive Lo oiher w*\'ﬂt
costs ppr convict] rn, similar questions,

I suppose n-\re;n’mtn :1&} s too much 1o iu‘ms‘ mi the cost
counting that vou will be required to muke be applicd 1o the Depar
ment of I' ousing and Urban Dewinpmmu‘ or Nii‘\‘\ atwe enn hope.
I amalso gquite concerged, us vou mizhy suspret, i1 the extent
ta ‘wf:}rh vou do uxgzngze (:(,Lm»:ﬁi 1o n;cmm”‘ these :x(‘t
18

Noviit seems to me that nudio und video recordings, 3 ecully nequired

during these sting oper *m(ms, constitute the mmt eviden co within the
meaning of the rules of evidenre, und most clearly demonstrate to u
jury the netual events in the p articular cuse.at bar as they oceurred,
Video and nudio recordings help to resalve muny otlierwize tronble-
some problems of 1d enuhwtmn and exuctly what was saud or done,
and under what circurastances,
We are also concerned about the leaks which may well have prej-

udiced the rights and the reputitions of some, but alse which sebo-
taged, rather effectively, your onvoing invest *a:zmon

1 look forward to hemm" vour statement and your response to rm
COnCerns.

Mr. Epwarps. The gentlernan from Ohio, Mr. Seiberline.
Adr Se1sERLING. Thank 1 vou, Mr, Chairmnns ,
Mr. Webster and Mr. ‘immmn I have read your draft stutements,

prepered statements. | haven't rend the finul version. I pr resume there
are no major substantive differences; is that correct?
Mr. WeBsTER. Yes. o
Mr. SeipERLING. T noticed that in both stutements, it is pointed
out that the FBI and the Justice Department afe not prepared 1o buck
oif or to curtail investigations of this type.

think that is o bit of 2 striwman, beeause T don't know anyhody

who has suggested that you back off or curtuil these mumsmtmns

I certainly think that wherever you have any ressonuble or probable
cause to believe that officials or wpyone elso are engaged In corrupt
activities, you have the oblization to go ahead and investizate those,
and pursue them to the end, us you suy in vour statement,

am, bowm‘er concerne:d mth some of the implications of the

techniques used. Perh 1ps thisis n novel approachor perhups we just
didn’t knou about it before now: but, in uny event, we now have some
curtains drawn aside, and we hive had revealed to us some of the

techniques that huve been used in trying to ferret out poss sible violutors
and possible corrupt officials. ’

.
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think we should not try to e\;ﬂore vour activities in connection

any m t?ve people whom yuu have some resson to beheve may
rupt, and 1 don’ t think this committee should, as long

prosecuition, but I do think that we ran

':mi I connec t"c)u with those who were the

Lwere not foumd to be corrupt, and those

in the newspapers, azam perhuaps unfortu-
ome kind of 2 elowd over them, :

“we owe it to the € ongress und o the conntry  to ex-

ugue 1 oout how it 1s that people who have

HVene | ;;7':;5) W5ité<’m. 16 have no corrupt motives, to

not bm’azz eniticed by uny snares that were sef, how they

1 i wll, an imvestigation posture;

vht to vo to whilever haisés or

where i‘m wleo cameras and so forth, snd

sed to entice the wve one case of @ Senator who, as
i(‘tx rrine from the Hewsp: 4 OF TEPOTLS, Was évmir{sr by the

Zﬂ‘i‘):};}{fi‘i of perhaps ¢ eampaien m"*r botion: w perfectly lecitimate
thing, Althoueh when he fou mf out thut thece was some sort of money

hossible legislation, why, he nrsz;mizninh' turned 1t down, ,
You huve mo*her ane reported where o linever, net a Member of
Congress. but w lowver, was approached on the possibility of some
Arab sheik m:m" him onow retainer busis; uwain o perfectly legitimate
thing; and when he found out whut the other conditions were, he said,

HN oth\mr doing.’” ,

Now we have other instances of Congressmen who were apparently
intrigued into exploring rmmm« tI there were some big investors

AI

who wanted 16 invest i their dis O, Every single Member of Con-
l
t

gress wants to have msenmmm in his district 1o help the employ-
ment situation and produce an expanding econvmy, und that 15 a
perfe(:ﬂv legitimate thine.

I really think we owe it to the country to L‘\l”(”‘(‘ to what extent
honest motives were used to suck people n to what might have been
a trap, had they turned out not be h anest peop 1(» ['think we ought to

piore 1t only in the cuse of those who turned out to be h onc\t and
m)t to have corrupt motives, We must see how this could happen,
because I think that those cases curry the most serious imp liention
of ull the very serious implications in this entire wifuir. Jf necessary,
I think we shonld go into <ecret session, if n‘%u‘*"wiw we would be re-
veahny Iﬂé“?,h(){i\ of the FBL or embyrrassing individuals,

I thame vou, Mro Chairman, for this opportunity to express my
min’d on this very, very importunt subject.

Mr. Bowarps, The gentlemuan from Missourt, Mr. Volkmer,

A Vo rryER. 'd just hke to b 110%;\' sav that 1 wish to renew my
con deme i the Direcvor, but T also have the SUIme CONCEINs us the
gentleman from (hio whe bas just \p(,ken, and 1t’s not with just how
this apples to thiz one operation, but how: it muy apply to other
operations with other people threuchout the coumr\’ who are, [ would
assulne, innocmt until proven guilty, and good people in be r com-
munity, and how they, too, may be ¢ znwht up into sonte t\'pe of opera-
tion, zxm’ type of operatien, nnless there | w***}llld the thing I'd ke to

focus on sometime, if not today or temorrow, mavbe 6 montm from
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now, or sometime when it can be, nst l*emnnm*ement 01 these opern-
tions and how detailed that manage u actualiv 15, and the =cove
of involving people, because of the matter n Senatar Prassler nnd how
that-carne about, an i ?ox ‘the L some wey enticement was
brought about, as the ¢ L Do
legitimate.
10 be honest with vou, if comebad
Harold, T know some people who wouk
85300, even ?im) for vour campaign,
street, ['d like for veu to ¢ G
them about '
“aure,
:
woult
'\,'ICIL}121$,
pve-vou, :
Thank you very muel
\II }’HM’»AHI):-». \VH} 8
part of the record m fu
the FBL, Judee \\zi'ﬂ.;z

{"The (x,,s‘::npime state

t

StaTesvesTer Parre T,

£

Mr, Chalrman angd
to ddscyss i}ﬁ»‘ mibeaf -
ﬁl"“\ ”“ Lo LIRSS WY BT I mzt [RER L

rifx owhieh we b

L THE UNDRERCOVER TEOHNIQUE I8 A LaNG-F \‘l ARLISHED
ENPFORCEMENT METHOE

The ferm Tundercover dperidions’ embrases oo while variepy fvespipative
technigues which cansueccessTudly ferfer ot apadeter aobroasd range dheant
erimes. Undereover opvmtimw pan-a g‘mzm whieh mav inelude b pobios aificer
posing a3 anold woman velnerable (0 potpeing o more <evere phvsiond mt cRsina
park; agents infiltmting .'\ wiry ;”*Ih‘lg},ht‘g s m;sxr:wv intenton fhaking eontrailed
nareotics byvs from large-scude dealers; aomosiest Dusipess front; sue {z RE
tavern, suseeptibde o extortion by local erganized erime celements op
Inspectors seeking graft; or an elaburate, pfwh enterprise designed o
r\pvn\wv stolen art, j(‘\\‘*"f‘( and ather vl wosuchoan ugsymnun By
only o single agent broa sinaie POURRTALILT ¢ é, tren or informant or iy
‘many agents, thewse of vides daeloral Eapr Tesns Bows, Jueieiadby-iathore
taps, cooperatinn by several private Indiviuale or bilsitesses, gk g
overtinvestigative techniques.

Undereover apuration= e beens and will sontinue 1o b feetive in capruning
and convisting those engaged in both viebntaud reonomie orimes; incigding
nareotios traffieking, terrorisoylabor racketvering, truck - hijaeking, aron-for-
profit, and white eollar fravds, as well ax poiitical corrption, Dy Webster has
noted some of the Burean’s most rectnt snecessful operations in thesé arens. Uther
federal investigative apeeneies sueh asthe Prog Faforcement, Administration, the
Department of Agriculiure, and the Bureaw of Alechel, Tobpeeo and Pirearms
as well as loest police forces also wiilize undetoover nperatioms, :

Judge Webhster has mentioned: the investigative advantages \x} hoomdercover
operations provide, In essenee; they allow the investigstorns to pier o the "“rs't‘iii}'
eonstrueted walls of seeceev and favers of dinsulation belind which the taoest
sophisticated and potentialliy dangerous eriminals work, They perniit investgators
to diseern tvpes of “(.‘C"»Hs(’%’h‘\miv erimo which generzlly goounreported and in
which-the victin is the public ot furges I oo night clab oxwner brities o local inspeetar
to overfook fire code violations, in order tw avedd mnere expensive repairs; neither
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¥ i< kely to report the eriminal transaetion. ‘nx houtndereover wehniques,
st beT AN DeVer cume e attention o may come only giter afire has
g ><i anch Billers inmecent pr 5 11 e ochrbs A opeowrlter pats it copsensyal
s generally e ot snnennee theselves” . :
S the oS o Tod s e T 1 Lo feer 3 ‘fiem'\" are extreniely effective

il T e c cohs

direet
3 oo NGrare
fvoeThmthats sl eenh - -w}, whose
v, eany of vroyed on
: 3 wer teeh-
sont, ofton
reveal the
techaques
clemt ity
the il

pratative
Cpnses where q
are onthe
dSpealtenms-
1 Wt e ses
fe0ds Tnreely
he chiarges of

technigues enhanee enr ahili yoivestigate and -
st othev ales serve nd aopowirisl deterrent st the come-
miwelon of g 5% Crserution - Lobster, swhaed the Bureay conducted in
eoninnetion witho doeal fuw <’~rafz>\c‘::§: nt oagencies ander thel aipervision of the
: }Jv;mrin;vm\ New ling Organized Urime Serike: Foree, was un effort

1o eombat trnek hilaokipes plagy i mv \ur**u.x»! Corridor ut g rate as high as
R IO 1;1rw per dave The op Foninvolved Bdving a0 Bareay oundercover
GReTEtive pose g8 g broker of nsf mih tereharniee bt Fin o warehbyse where
the Biekers coubd bring vheir truck=and fence their stolen gowds, Visleo tape and
sonined Tecordir 1g~ were paed ot poeniter and reeont il husines< ddealings at the
wareheupse AT er approxunslely 22 spenths, the investigators beheyed they had
fdentified 4l uf the wajor hijackers and proceedesd-to nrvest. ol thoese whe had
Femeped <tolen Toads with =, A~ result, we epnyicted 50 ilividuals and recovered
£3 wdllien i stolen property. But perbaps even mere impressive s the faet that
after the arrests were macde et Murehy there was only one reported jneking in
the: et ~ix ponths,. While the sireeaseostemued dn part from the faet that
many of the major hizaekers are now bprisoned, ko true. that hijackers
‘*':\'fv been. made nncertain whethet the foneps nee-ded 1o make their arimes profit-
able hre e xw 'iy’%wv s towarry that the fenves iy bein faey federal Inwnien
whe it ar sobstirarrest pned prosdes L T

: v«ni valieds aehneved wlhemens iodiral aetors are givien reason
to fonkr vhut the pors brvia hepnin, the ‘:‘ Snecsmnan belne extorieds or the
possdis o {Tforipe e THAY mm aut i faet Lo bie undereover govermment agents.
Phis o risalting risks wnd une riainties will Tead some to reframe entiredy frome the
contimplated erime and others 24)'!-:e) (‘{rh,«%(h*i‘..?} Suwer and anore cautiouns in
dealing with Strangers essential to the sucerssfut consummation of the criminal
endeavior.

A7
£
H

2, THE LEGAL HEQUIREMENTS FOR UNDERCOVER INVESTIGATIONS
ARE WELL~FSTARBLISHED |

Reeognizing the strang societad inderest Inundereaver investizations, the federal
courts Bave repeatediv sanctioned wse of the techzigue. For exgmple inc Uniled
States vo Russell, V1 U580 42301073, the Supreme Court upheld a conviction for
mantfacturing ilieit irvges even thongh the deflendant had been supplied essential
ehemicals by undercover foderalagents, The Court spevifieally rejected the defend-
ant's elgini that the Gouvernment was too deeply in uswud in-eresting the triminal

.
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activity for which the de fendant was convieted, Omnnz Sorrells v, United States,

287 U.S. 435, 441; decided-a half century earlier, the Hussell Court noted s “that
officers or employees of the Government merely aSort opportunities or facilitios

for the commission of the offense does ot defent the prusoyuﬁnn TROE A Nor
will the mers fact Sl dscriy defent g pnw-cutmn. 0 ® far therte are ¢ircdmstanees

where T%\f\ use of deceit is the only practicable law euforcement technique avell-
able”

Thx. rrells Court hadd recogniizod ¢
may E:n"f wmp to cateh those o e in. b
appropriate o cof this permitted avtivity, frea
ment of theiaw, i< 1o 1’)‘\'6“1? Ihv erigpinal design; to (‘tx;‘}(}.ﬂ' Uw
prohibited publication, the Irauduiont use of the r”aéix‘ the Hlegs (-nns;;ir:u:y,
OHW ARES, BT st disclose would-he nws.s{ REISRIMA NI GRS S & 3 B = VR

In its most recent degision in the area of und sperations, Hrzm;zfun v,
United States, 425 105, 454 (10701, t“a {7 4 the mun" of st dndercover
investigation in ioh, areording ST -nf 31, the - haed wald
contraband heraln o She defrnda m;f}z an i ant, beneht it back from
himthroughunderso ‘*nt-:m there Fhinfo ke Tor the deeisive
congurting opinion, joined by Mro b wn, Mrodust '

that the oo mie L *xfnr(*mw;x ST s e pareotios t
1

Y N

a ﬁw&x Loy 5 frtors, even by supply mh 8

re, i determining the pr:\;mw\’ of wauderoover operations, the
o fopuzed on the issuo of entrapnient Under this docurine, the key toesy

TRINent ihl,sm'}\\ 4 the (‘nmi::;al tdva in the naimd ol an others
wise inmoeent fndividual and indueed him to commit aors he was not predicposed
to commit. In entrapment, the forud 5 mot so npuch an &,w\v**m‘wn b coniduct
on the mental stars and prior behavior of the defendant canght i aoeniminad dee
As Uhivf Justice Warren statedoin Skerman 0 Unifed Sfates, 356 U8, 368, 372
{1958y

H o determine Cwhether entrapmienl bas been estalilished, o lag must be
driwn between the Trap fob the unwary innocent cmd the trap for tHe upwary
criminah” '

The decisions of the Bupreme Court suggest that if governmentsl tn"zi‘imw in
an undercover operation reaches Hu demoenstrable level of vutrigesmstess,' such
conduet could bar o copviction-on-due privess. groynds even where the d:y{t»nm
of entrapment is not uﬁhnu ally available, Bat to date, the Supreme Court: has
neied that neither supplving essentisd materiabo for oo eriminad enterprise, nor
supplving the very centrabamd swhose side was Tater punished, amonnts"to_any

~sueh overreaching. Ax Mro Justice Powell stated in Hampten, “The ewses if any,
in which proof of predisposition is not dispositive will berare,” 425 UR, at. 485 n.
Neither the Bupreme Court nor other federal conrts have estaliiished ge xwmi
operational eriteria for underéover operations, The courts have pot required that
there be any threahold showing of prebable eaise or renson to believe that a
specific erime has been or will be committed or that o partic ular dndividual is
involved ‘before an operation can be colmmeneed, Nor huve the courts Duposed
any rigid rules on dnvestigative ageats withi respect to their brhavior in establishing
apd rmunning-an undercover operation,

Thus, under vurrent ease law, nndercover aperations will be systained if they
are-not =0 ontrageons a8 to offend the consclenre and i they doonot - frap the
UNWATY innogent. : :

OTHE REPARTMENT HAS ADOPTED. ADDITIONAL SAFLGUARDE &% A MATTER OF

POLICY

As s matter (af senrnal nrlmmm rative paliey, the Department observes consider-
a},.}’ mnm restraints than the bare }vm! Ty »(gmrmxun\.» inestablishing, monitoring
anst executing its undercover upvrmmn fn the ~laborate review process which
Judge Webster has deseribed, the Boray aund the Criminal Division strives to
insuere that each undercover opergtion is earted out in o manner which s fodr
unsmbiguous, preductive of suceessful proseeutions, and which mintinizes the
impaet on or even the invelvement-with fanocent persons, )

Asa first safeguard, we only imuiate investigations, and we only u~e the unde
cover technique, Wwhen we reasonably suspeéct that criminal-aetivity of & given
type or pattern is oecurring or ix lkely o vecur. If we open a store-front f(»m'in;z'
operation, we do %0 based on resxonable indications thut the theft and sule of
stolen property is taking place in the ares snd could be clfectively detected and
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prosecuted through useof the-technidue. When s courageous FBI agent named

Valter Orrell was sent on adetail to the Bronxin 1876 1o pose us the operator of
4. new garbage m»hu}mx; u 1Einees Amt 'm 5 (k oyl eystamers, 1 owas done based
0N Gn Urgent suspiel CRR AT D .-zx" “1 the refuze

cﬂ% «wtiws inddustry. Wt sugE 1 sedd when the pars ol ré'.';’zl
: 2 :m:: ’.nn; Sridy ey 1 Hfr,uh o the

ok Prand

wed suspicion
underenver
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sizmitioant - erintin
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Effentive use of the undercover techuigue instead of te st theviolator
take steps o identify. himself during the unideronver ulwr ;tiun, When we set
“Up s store-front or warehnuse operation, sellers we Rever even knew were in the
bBusifress have came forward with =tolen goods. When we put word ont onthe
streer that we will fenee stolen ttuck dargo wr stolen government food stamps
the thieves announce themselves and their hvilihood by owalking dnoahe door,
This sel-identilieation-can also oeeur through the dntervention of crimingl brokers
or itermediarios, who gain oo living by functioning gx catalysts to ilepal deals
Listwien prospeetive-buvers or illicit goods atid services and selfers Tnoking for an
additional ontlet, One example of such matech-mekine ocoured inan investigation
in Pontige, Michipan several veurs ago, where i undersover agent posid as an
individual interested in starting s yagmbers operation,. He seencowas approched
by aocal unien official nho said that police ;;rv*w-{ium would be required forthe
operativn and whe therealter brought several Interested ;m}ic» officers to see the
undercover apents Until thas S eh, we hud st focused: thiinvestigatinn on
offidisl enrrupting nor suspected the §; sarticntar police officials who were later
convigted, : i :

T some areas of Jaw enforeoment; it may he harde r to structure an operation
sothat thesg with corrupt Intentions taket thie initiative in o wmgfum ard; whu her
in pemson or Thrireh the age nev Gl o brokeY, Whers aperalors in'g c"zmmul SeeLar
are sophsticated and Wpre sieh s drig bankroileors “ By wait for drug impor
to come 1o them for fnancing, undercover agents may have to muke the first
Move :m@ anproseh such possible fingneiers divectly or throwizh a broker, In cases
where we do not know the identities of the u:,mm« e perecived cpattern of
eriminal activity and have tomake the first miove direetly or threugh a broker,
or where we are met by the s v;wrf«v*u‘mnns of an initisting sgent of uncertain
relisbilitv, we seek totake every possible proc¢autivn s m\ni\ enent of the
innogent, :

Such precentions involve a earefubevalyation of apnvthing we nre told by dnters
meediaries abiout the posible invorestUof athor persors dn g eriminad trapsaction,
and w1 attempt 4 cheeke sueh cuins (o the extent pravticabies Mest important,
hawever, is the seeond major safeguard folowed in every uypdereover operation,
of making clear and unnabiguous 1o ol converned the itlegal nature of any oppor-
tunity Gred as @odecoy. This provites the strepegest possitle’ protection” against
ANY uawIting invelvement by individaals hroneht in by intermediaries or who
are encountersC directly. We attempt 1o stricture our unhdereover decoy tTEns-
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actions by requiring overt participation on the part of all individuals. I a middle-
man. offers to provide police protection for sn undercover-numbers parlor, we
would seek a face-to-face spcounter “with the -all ogz'gﬁy corrupt pmlicr*n’lﬁn at
which the illegal nature of the guid-pro-guoe .umli\i 0 *nalir‘ utterly e ar This
pree mnmn Tt urzil‘ \}xnh the strongest pos (

; neipal. offenders” who umg.;}
miiede W*mﬂn LUt gisn pmvirief: W mu‘t:;
mirkdleman to use the pune of and
involvement by porsons i‘m":s :

making clear and
f,f ULWILHDE or 3

ggainsty :

A third imporant salegudrd in unds
enterprise <m 1 “nl W g closely {
activity created-in the course of an underee ¥ Mmﬂ * >
artractives o8 those L eOeE G er ziz L z}w ez‘ujm't ¢ )
underenver epdiatl ux; is 1o apprihiemt o hos eritinad actors who are Bikely
to-have commitied arteoedmmit simi tsinal vondue: l‘\h“ ;
Ofering ton a price for stelen Ko ; i ratd
ﬁ;‘«:,;:‘iilg ix}*}fﬂ' Gr T ¥ *n"wu*}»\' 16
viekation are i JEEIRen TR W
practicality have an important o neide ue&
or- top attractive rewards are alse Hkely

srimdnal gerors that soiprthing 3s awiss inel
m\’uz\smfxm.

In view of thisr safeguards and restrivtions Incarrving eut undorenyer
Gons . we Debieve thut mestnl the voneerns rbsed by roeent eommentatony
unsdereaver eperitions are vasidy answered, .

TOTHE [AER3 84 Z PRI 5 LS .*" # f.*i(f‘(t t!Xli{ i “ii“{'x‘wk'\'? A ”"ﬂ"‘d\ ‘Y"’ ‘d
when they “efenteetime. This olijection is probably not
since whenever & Iaead poliecinan walks through @ pd
elederis Tady, foonder toserve as o decoy Yietus Tor o
g Ynewserime owitlh be ereated, When we organized vur iiu X ”nnaw’ u-,mr':un
company ax 4 riecoy victn for extortion, agsu we were maging hkely the come
mitsston of dn asditional act of eriminal (xtorion

Rather-the objection probably goex tothe sense that law enlarcement aetivity
should never pmpt into eriminality. persons whe stherwise woukd have bed law-
abiding Hyes, The tmportant safeguard observed i our undercover operations of
maodeling the operation on fealworkd sittntions—of making sure that anyvereated
illicit opportunities;, rewards, and inducements are proportionate to o the réuls
world - it apportunities, rewards, and dpducoments L wdividual wedd  he
exposed to—meets the nub of the iatie of Yereating epime.” For by this safegiiard,
we assire that the only individuals who take B vt e moderey transsction sre
individuals whe are Hkely 10 have engaged in ~tmilar eriminal conduet on prm‘iﬂu:&
aceasions or to bave committed sueh erimes on futire ccensions. By ohserving
this principle of pmpm‘zinn dity—modeling the real-world-——we aveid creating
eriminals out-of Jaw-abiding pe rEON, seried thst s the nm\t important part of the

rgument abhout “ereating erine,”

The other mauition underiving the “ereating eritne’” argument s the strong
sense that haw enforcement aetivity; Tueluding undercover operations, should
avold harming or burdening third parties, €% "¥ dinl s sny undereover activity
which posed o direct threat o the safety dewellsheing of thind parties wouid be
exceedingly treubling. We are sensitive to this enneern awbare extremiely eareful
Ly TAeRitor ur vperations to prevent third party barpn We eommondy elose the
operation if there appears to b any enilicant chance of violent setivit or
severe uneov t)zzmie financial loss to individuals,

Ancthier argument made by some commentutars s that undercover operations

re proper only when- the decoy Opportumy or \wmx“u“;; sttraets seleoly those
pomm guilty of o Srior crime, Theo xample ware v given i thatof o property STy,
inowhich the Dogus fence will presumabdy satract only those people who have

raged i the crimes of theft or receiving ~1olen goods Agiin, T don’t think the
argument ix intended to be tken literally, sinee g policeman dressediasan elderly
tady has no \hn of knowing whether the tugeer e apprehends engaged in any
prior erime he sfore the attempied assault; and ver such decoy upn*"mruw nre
generally sccepted, just as we miy not know for sure in II‘\‘ﬁ\li‘x‘EL‘: an agreement o
buy narcotics from o strest peddier whether he alrends esxts Lhe narcotics.

@
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One might alse note in passing 3 :
cperfect one; ancindividaal may well condition his commission of 2 theft oo the
km‘m'ieda* there 5 usable fence pearby anid henee those attracted by & fence are
not bedetiniton eriminnls price t*mr interactions with the fenge.
Hdt the eomcern underlying pl"i\u critne’’ argument is ggain gn boportant
o, el s similar to the ating erime’ argament: \\'f? don’t wish law snforees
£ onny sert asoeura dawenbhi people into new eriminals The
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dOTHE UNBERCOVER TROHN I

Altheargh undereover proloets are designed o pleres tdeeply yute m;z *na}
if*rprw-» the aperations 4re no morc intriziveool the hteresis protecied by th
ol Wights than are’other gvailable tow snforesmnient t»wu‘nxi(gum. Compars,

o
Hy

example, asituation in sshich an ftividuad voluntarily deiveswtrnueklond of < ui-‘n

poods to fenrie gt wovidestaped unsdervover warepouse, with anyiof the follow

trw enforecment methods: a searel npvder judiciad warrsnt of o homic or blsines
which dscearrbed out gigainst the will of the ownery graisd jury o trial testimeny
compelled  apainst friends an:d :;mwiuvc uroeven felatives; selfsincremingting
testhmeny eonpelled fromenn individual after heing granted use inmunity-hy a
eenrty e grancd jury subpesasg S r vidiminous dornnentse physteal “evidende or
boeks gl records which nray eoncern sncandividuad s private ife; oroeourt-
authorized eloctrinie interceptons of private conversations of teléphane ealls when
peither party s vonseited o the ntereeption: In compurison with these Ooan-
stitationaily. and Congressionaliy suthorizind techiiques, undereover operations
represent no greater Inrasdon inte the zone of interests protocted by the Fourth,
Fifrh, and Sixth Amendments of the Constitution,

The eszenes of the wndirvover teehnigue 15t make Use of asubject s willingness
o provide information and evidenes “uiv,m.z;ﬂ\' saed Tntenitionshy to those wha e

i are his eriminid confederates o the voluntury provision of infermation to

plederate who even il private person,eonbi well bueoeXpeeted 1o revest the
iz‘:I'; Fraation o semer fture Deveastang see Cooated States vo Bhbile, 401 TR 745
iT'?}, which pakes this tevhnigue relatively Tunobtrusive,  In addition; “the
iy of undereover sgents Lo forits the i -\n(sm\mn on o vhe predise oriminal
comrinet in Auestion =ubstantindy sdts the inform stmn gatfiered to that necessary
to cumplete the inyvestigation, The mtw*'xg:m useof underoever technigques in an
investipation eanceften produes sutfieient ovidenee to prove w oriminal o &Mﬂ\\'!thmlt
foreings the Govermment To use dntrusive myestigative shethods such-as search
warrant= and court-authorized wiretaps. .

The gquaiits of evidenee obtained by undercosor eperations adds substantialli- to
thedun process of erivvnal triak Often vieo-taped aond Tecarded, the erimes ean
e essentialy reersateod before vhv juev o ConVietons ire ot u'nhxui on - the
textimony of informants or o the powers of memory of untrained witnesses, The
cortitude of the evidenee Improves a.r zsmhzh pecof the pullicin the gecuraey and
fairness of the judicial proesss. :
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As noted, the one significant danges of wndercover operation s the risk of
bringing into the government-mmonitored (‘mnmm ariivities ;wkme who worded fng
otherwise mms{c i csimdlar activities sim J'm tor el 1 have explained,
we strive to minimize these risks diuring %TW 53! lanning and mwr\u :m <*§ hlﬂm)n':»
tion. The Depariment will not wutairize the pr ww’a, A£oan lual unlss
we Cnnﬁdmtlv Lelipve that he committed the er Rty 5

i “Dﬂl[{
ehze of er
s getefiine
Cofthe d %58 »a'e f'mnfu(.t
fendant was
5 UNDERCOVERE TN VLATIGATIONS OGP POLTTIOA L FIGT HES PLE LPORSIN G SR
PRODLENS, SHOULD SOT BE SUNECT :

Lastly, wendd like to resx the special s d
enforcentent in dercover investigations ol p
1o the potential foer abuse when there ds an i

1into 1 : isr mf‘h 2if
fure or 1 1

1L I{ would beintolerabio
pohitical considerations or i iwve
tawiul functiening of anyv hrun vh of ! :
g.umrc«:mmt xmiﬁ"z:a oL it ~‘(’rugw s Do rness, apoiiticsdiy mrd Cantiong
inearrving out their investigatbsns,

But these conerrns openn that we e
bility o Investipste and prosecute pubhe corr
or federal fevel wud whethor anethe exedutiv 3 { hn,
publie integrity has been and shadl rvumm woidich prierite enforeomendoarea ol
the Departinent of J&nmv :

The reasons for this are simpde and competling I order for the public to hinve
the necessary Trust i it ;zu ernpent, IS veentind that cormipt misise of y“’ W
offiee and authority be effectivel v prosecuted, Unbherdthy disrespeet for Juwis
generated when there is a pererption of o dusl standard, stricr enforeerment {or
ordinary prople and Indkadaisical atdtudes or worsefor the poscerful of prominent.
Further, out investigation of sophistiented orgunizeds erime, noreotios trathoking, -
and ‘white coliny fraud sehemes revenls ot ofhicial corraptinn dsooften indixe
pensabic 1o the suceess of these eriminal ventures, Sonwe iavestigations in these
erizminal arens may dead ws toévidenee or atJeastUallepations of serfous publie
corruption. Whenever the trail of an investigation feads 1o sipniticant allegations
of public eorruption, we must and Wi W otow the evidenece, 3o atter where and
to w hom it may leads

Often the only effcetive technigue to invistigate pub}it corruption will ‘be
undercover projects. Beeause o { the consensial nature of bribe trans acticns and
other forms of corruption, it will often be very hard v gain evidence of the trans-
action, whether the transaction concs ThR ‘ho tocal police or Chicago eleetrical
inspeetors, Fyen i one of the oonsensual parties does report the anatter, when
the publie official v w prominent, respoeted fmmum.d, refiaice on-the textimony
of a disreputable hriber or anrvary middleman will frcguently be unsati=-
factory as proof, The testinieny of o credible government agent, or @ consemngil
recording or videotape of @ transaotion Is fur mare probative and eredible exidence:

T pablie integrity caxes invalving (‘u;;urm‘wmn the recent Supreme Court

Ssion in Lndted Stotes v, [elstoski, 99 8. Ut 2532 (1979 bas only eoniponnded
the difficulties of proving a eorrupt transaction i the alwence of undereovir techs
nigues. The ususl wav  we would prove an allegation oo bribiry, ontside, a
Congressional eontext, is to show that money was lrmwﬁ rred more o less contem-
porancousiy with the performance of an oficial act for which themaney was pirain-
ised. But [elstszky holds thatander the Specch or Debate Clause Teferences 1o7un
alrendy performed Jegislative a¢t by a member of Coinppress zannot be introducod
in the government's case even in g proseention for bribery, As the Supteme Conrt
acknowledged, “without doubi the exelusion of such evidenes will make proseesd-
tions more difhendt,” 96 80 Ctoar 24390 o reigird to pst sels of illegal bribery,
thay prediction of diffieud? &b eertadnly trues For althon ij WAL prove t}‘m ot \
passed - (the quid), Helstoeki prevents intraduciig ovidones of the official uet
(tl‘t’ quel :

The only route-of proof left apen hy Helstoski is testimony byia bribe-payer
about the promise sleged'y made by (}w Congressmon. As noted above, ah
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O the other hand, e matietiedo H'v widividiat s eriminal intent, then
we eannot and Wil novsiark Ayt toninte the arvestigation wud to
pragegute, i warranted, i« i s of hiow Dromipent or powerfal teeothielal may
b Tocessencr, the salne proteotioms \»'k:z:%. proehide v maninize the possibility
that innocent people wil Beocanghtop an any Uy he of underrover opeTatiGh are
also wsed 1o prevent on henest public eficisd frime betng rapbeatedan any wihder-
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CONCLUSION
' used sueceseluily in fabar racketeering,
white-colinr erime, narectics tratficking, politiosl cornupodn, and muny other
kinds of signtheantoring o believe that s hdmindstensd v thie Depariment, in
c;mrnrmny m‘.ix the legal and eover ;miim restradnts e dosénhed today, under-
cover terhnigues represeit nminlmabvy it riceive powerfaliv sloruve woapon to
diteet, combat and duter tu mest seroie oy of ©rite i eHP sotiel v :

PATEMENT - m%  BIpureTen W LI\‘I . CEHSTYE, . sma VR OF
INvesr s

i SEURe L AP el voup fodddy te s F B 2 umdderenver
Aotivithes, :

The EBI nuakes nse of the undercover sechnique in important enses whore more
conventional investigative rechnbgues wive Hode promitse N’&L‘(".'.ﬁﬁ. Thi veche
nigie allows s o reaeh bevend the street o the manipuintors, erganized orinie
leaders, and others oo guarded or nsslated (o beobwerved n erimindl activiiy
in public: Al brief look st past undercover cwses ilastrates just o hiow eifective
itause ean Fio: A .

Oar UNTRAC invesvgation, standing for Union Ruacketesring, was aiterd at
gorruption in the Longshoreniess Union i severat Ardanne azed Gl Const ports,
The principut \x-»mt,}«rrm fere dreluded racheteefing ando exiortion: pavails by
shippers and warehousemen to union officiids, bowas srual arrangement and
omz that Yad Been inoexistones for =onw tune Trect nw\wmz;:c.fwn of the suspects
probablyowonid have resalied In an allempt 0 0over Qi exisnng ey tdence, How-
ever, with the helpef o soares (md underoever Agents in \ ;hi‘ wo wers dihle to

et hard evidence—rtapo retorded conversations of wermid! ileaal transaetions,
timmately, this case led to the indictmwnt of 120 ;mrmm mixty-nine of these

-




STreeds ded eriness exe
Lenn SNnVie s
13 of Amer

e T

S 51 ‘
: ‘3““““ i' 0 v henp very
POV VoS

2w !h; 1Tt

i sre - sreniving T wprieef ol b ! A~ 13

sl nreeed T v d T Feopn i LS sijons thar

HRCoNOTes Sl o prasel e : ; ettt ’, Fiv rue awhere we

: F e dere e

Aanvebved Ty ek

ipbutlding eompany

imievss Withost the

Lol Toive gotten inside 1o g1

S o £ fw:, twien previsn sy

cosesfuty - nt o iy et ot this s oo conventional
e : ’

R et VAT oY

i

{‘U\"“r (\3:1 Y
pediniite t:,L : s ; Dt CWeadrThn ol ol Trelf firdTeEe ; SUOWRTE T
Vel ‘.\r?’i\f‘ : } ; EES e thet sen o vens htt:xl{mi
3.711\ \VY Ry : T g Fanin v T Oy e unur{limu
‘ s ;a»«z*a-«zx! wf e teral
e (i T foor Fisead \v
e mu-‘w wif :ii«* vatad bpdier,
b P B E.» IrOreler P gt I
el iy tefminate sore opetalions heease
uu* voar, Th wperatiany were teriphused for
this-reuson. :
These vperitions, however, often rulse <on<Srive fssies which revognize sy
b wddresced. Therefire, the Y Has sisdopted specifie wdeTenver potickes ane
ahi extersive aversight ws Coper dnente thit exoh umwiereiver aperation is
enrefutiv plioa ;
\Hs Tl TS TeaVeT PReiect 48 pre pmwi ISR Se Rt 3e e of our ekl s

Hives

onr el vabiee :zmn.s,{vrm B felid Tepal advisor, and Srpke Foree or Unites
BEYLex ;\tnmw' e thnt regien review 1ot send thor repori< o anwqut LT
Weoconsialer the proleet’ S gosi- the worthinessof its nbje«rzv\m, 1t~ eusts whether
the taesies proposed et nvelve entmmpment or present other fegid probdenis,
and the genersd propriety of propesed projecy tictics,
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L ry e ’s;!v-zzh oot cortaan Thay ey e sudteed Lo Suriien missionsg:
abseprovigde special tradning fore seleeten itk insirueting
si arens, iebitiag the fese ol entedpioent,

Lo precitione b0 miinimiee potentinl provienss Witheadequate tr:‘inim;!
the ;\jii‘ni,\ pnvelves e Blert o merisa 1ive el areiees Wewiant them o recognize
when [ies dre et torbe rrn«vi kit know that svhen incdeubt they must
seek the edvier o0 Ueir supervisars s ; :

Ouee the review pomiiites approvesa projeet, the Bureag I‘nnﬂi‘ﬁr« i, buoth
av Heddaguarters woed ol fie iu. W electranie sirvelisnee or. closed eiTeuit
videotapes wre used, Wi tan esanine the propriety wf cur Agents? eot .::‘d(‘t and

b rpun i v ol vhe Hivestigation as 30 progressedss Aad, of eotirse, the rosults nf the
survetilanes and the tapes provide nn opportmity for the eourts to evaluate the
Agents' wetions shoubi the v osmbise b guthv bie che ;(Ivm;ve:. )

Perhaps 30 is adse appropriste toonoteat this point that the propesed FBI
Damestig. Churtor contemplutes te g“‘HUUliL.&Hh!} of raidelines {ur !}fd?rro* er
operations, We are currently warking with the Depirvtiment of Justice on these.
guldelines and syt n*n‘ Fprogress s been mude,

Dre the bnst fow weeks, womambier of eoneerns about yn ‘elr(‘n\ eroperations have
Been raised, When ddmed ot property ertmes o erimes of violenee associnted with
organized erime clements o terrorist groups, Tor-example, {ew serious questions
has ¢ beea radsedd abanit the useof theunderenver teehningue, There has been almost
Wi mons approval i eases where $U Lhas been used 1o recvvern stolen pmpeny, o
fdontlvopersons who lurve commatted known erimes of topresent the enmmission
of i i m:wéif‘zumxx sbaetivities, In faety Congress itsell has reeognizéd thevalue of
thi= teehnique by expre<dy providhng for exemptions from certain statutory re-
uirements throy alcertification process, !

S eases invaolving consensitd erime, bowever, partieularly when pubiie afficials
are involved, we rerognize the need for =peeial orecruvions, The investizationof
wrongiting en the part of a public afficial is a partienliarly serious undertaking.
Our people are sensitive to the faet that reputations of public officials are delicate
andd evensthe hint of an investigation can be harmful. :

Fometimes @ project may initially target one type of eriminal activity only to
lead us into another-equally ax serious, When that occurs, evenif it invalves gov-
ernment corruption, the -operation, after JD")TG”H‘::;U‘ rm'im\' ar m‘ examination
exparid i foens: Howe seere not U foliow thrse lo: m» wecongld justifiably be epe'a
eriticizm fornot-deing our job,

We start our undersover investigations fncuswi o crsmm'xht», ROU ggainst
individuais oF institntions By creating o setting in which those who-are predis-
posed to eriminal netivity And it convenient to desl, we may develop new-leads.
Thesame basie eriminad Standaed ;:iwn s applics. Before allowing an mvestigation
to mpanci the Undercover Aetivis » Review: Committee must be satistied that
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TESTIMONY OF WILLIAM H. WEBSTER,
BUREAU OF INVESTIGATION, AND PHILIP
ANT ATTORNEY GENERAL, CR
GF JUSTICE ‘

Mr. WesstER. Thank vou, Mr. Chairman.

11 nmk vou very much, Mr. Chairman and Cimirnum Rodino.
It's o pleasure to appear before vou toduy to discnss the FBI's under-
cover activities.

The FBI makes use of the undercover techm
where more conventional investizative techni
of success. The technique allows us t vrench
manipulntors, organized crimme lewders, anid
insulated 1o be observed ierimin i ti VY 11y

A brief ook at past undercover cases illust
its use ean be.

Qur Unirae investig
gimed at corruption
and gulf coast ports,
eer*ng and extortio
officials. ,

It was & mutusl srrangement and one that had been in existence
for scme time. Direct investigation of the suspects probably w oulu
have resulted in an attempt to cover up e\Nm evidence.

Hw‘ever. with the heﬁn of & source and undercover ugents in

Miami, we were able to get hard evidence—tape-recorded conversa-
‘tions of actual illegal transactions. Ultimately, this case led to the
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i iznmiwz un am’cuvm operai ;
andd distribiions ol p L tapes, Tevaras, nnd labek

e
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poid

ingindastry
,n\ \Hn‘ri wwoout of o Storelront expors business \75;»;*
s level the oi ;’wﬁ m}!;*m‘ of

s

.
joe)

jects have piwi f-v;"x" two others have been
Pindietments a mi('"zmtmi
1 if ver operutions include the onisinad anti-

(‘I‘ {‘\t‘(‘]i) s of wm

z
cing Sting upmzmun reom W ezx§ sl few years wgo; wnother
tending operation n lmumo, h et fed to the recovery of a

en Hembm l.-~~11}d bomi ded en uggregute of 2300,000 in
“operation targeted ag zmst,
g 91:’“«011«1’01‘*3}’0f1t ring w hi e,h aml (*l the m('o statute, resulting
stiff wmencen to 14 individu: als, %275,000 in fines, and the forfeiture ut
over #450,000 1n property; und one very important recent cuse.

We numed this case Miporn to refer to sn undercover investigation
into the pornography industry i Miumi and its ties to organized
erime. That investigation began in August 19770 Itinvolved two under-

“cover agzents who spent 2% veurs v‘m*ki'ﬂ-g thelr way mto the coufidences
of ailegedly some of the ;\xmcsn s major pornography business figures.

Forty-five per=onx were indicted ax w result of t]w my thm,n
The sume cuse yielded mndictments ugainst another 14 persons on film
pirating charges.

Pregiven these examples to shaow t}w seale nnd character of eriminal
investigations to which we are applying the undercover technique, As
I indicated, undercover operations ure oi en used to reach those serious
violations that otherwise may . go o undizcovered and unprosecuted.
That is particularly true where we are dealing with consensual erimes.

Not long ago, we completed sn undercover mvestization that led to
the conviction of 11 individuals Invelved 1n n kickback scheme,
Smaller firms that sold muaterials to w lurge shipbuilding company
doing business with the Government were puying off the larger com-
pu m “in order to keep its business. ' ;

Without the use of the un lercover technique, the FBI could not
have potten inside to get persussive eviience of these transsctions.

As & matter of fact, twice previously we had unsuccessfully at-
tempted to investigate this scheme, using conventional zmesngatwe
techn‘ques.
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Before allowing an inv ea
'wzh ‘{“vww ( nmm tto T
oing £0, l?se

Cuses.
HEvest iy uhb
nie
TeSEOTR file.
peeess o this g
ovens s oanvolved,
severely
In summary; we 1mm ET i
and care, Whether it be the undercover techinigque
nique, in every im*(?ﬁii_s:m'“ venture, there are poten
I have mdieated, we have duw;npms policid
lesiened. o minhnize th( se risks, This s not to (Wi gony
perfection, but whenever mistakes or nuscalenlations or m
standings do occur, vou may be sure that the lessons Ee*mmi
imeorporated m our future p slanning of upt grations ;
Our experienee tells us that the use of the undercover investiv

technigue 1 vital in <'mn’nwt%1w the other avens of crime g
most serions f\ 011 soel *t\wmmm:' oo erime zmei whitescotlnr ¢

I ~un cotifident that 1he ;;'mww §ohve diseusged Emiu}'.
we follow, wil 3 allow us 1o enniinue L ‘ ; !
% munrmr cfc)mwvm wn the exper m\.a

Thank vou, Me Chavmen,

Mroopwanns, lhzmk von, M Wehster 3

Mreo Hevsasxo AN ‘%mimmm Hiel 12»@;\: ol the romites,
SUTIIMATZ. MYV 1e\txm()m S0 tw been ind cmmwi iy the record,
let me begin by telhing vou what the m zi ve of 1t

Lam first gomg to pick up just a littde bit on .im’::ﬁ \\'Mwﬁr‘ﬂ U‘o-
seription of the importanee and the unique advantazes of undere
()Dr‘\rm%m', Hon I aprooing to summunze the b which s

ctear. Then I am going to talk sbhout three additionsl proteetions
\vemlhzat means huw Webster an: ‘1 the Depariment of Justice=-

¥

agree as g matter-of poliey we should have andl <m hay
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Cand ((mlri hie effeptix
e fechn a}ékf‘

[EESsSa S S A

o po~e

gles for knowine who's | ';5’ 1o
the Tt that the aperntion
rehonse 1 Hostog )‘ms

i3
Lo that hijwckinge 4 neinge

15 kecondd vaferuard,
e,
done exeh of these things

ik swve know swhut the right direction

i'ev vard feguirement 15 1h
nature of the tegal trunsaction DL we are ,Iﬂ"f‘ﬂ("
i L peo ;}1 HEe o soli-seleet, and }i,{he
oeoiny 1o be asubstiurte for k Anecanythinge sbout
ih(‘\' mvfm to know what Hs o well-selecting thvmwm s {or.
s gomg to be aoeorrupt tranaetion, they enght to know that,
oo to be worauwsind In Centeod I’n they ought {0 know

catnpie of self-selection :

Pontine, '\iu‘?s, seversl yvears sro where an mxziw'mwr prent posed
sgoun individual interested i starting & numbers mxormiun, tle =0on
wpproached be s loral unton officinl who suid that police pm ertion
{ be required for the operntion, and who thereafter brought

ral interested pohiee {)ﬁif‘fﬂ" s Lo see iiw undercover uwent.
course, we hud no busis for investizating the police before that,
Uf‘;iif that approach, we had pot focured the invesUgation on oificial
e;mm or suspecied thut purticular solice officinls were corrupt.
i, 1t was proper when throueh ofher contaets they were brought
tor us, -
The third majdr safeguard— the first is that we know there is some
activity out there. The second 15 that we muke our own activities

'bz
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unequivocal in terms of what we expect the person }
sucked into t‘:z~ q;emuon to do.

nodel the ir‘amﬁ(‘tion,
: ‘;%n“ 55 m{ o1

% i»z‘(“ruf:

on- ii;@ ml
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Compare, for example, ¢
drives o truckload of stole mm thoa m o
z"iz w%wﬁn»t’s how we sranced 1

in
anv ool the fellowing v enfore (*mvnt et
i

5 &
A senrch u nim' fl gudu‘wx‘ warrant of u 3
aried out sesinst the wiil of the owners, m;"r%m
eowe ihink ate hiyackers. Much more intrusi
amily, reac?’wx people who have nothing 9 do with
true when the man drives into our warehousze.
{zz‘ﬁmz jury or trial im‘iimw} ompilie

areven T ‘fz\f@ bringrir in the best
hinicker and wmm g that person Ao 1N
sord . . . ’ : .

We have a rule that we seli-impose that we von’t vo for n
fanuly members because 1Us too § sht's iz“& eal, but we dor
But, frends, v

ey
:
)
2
!

Doy s

i

sy airifriends, boviriends, ves
No m;n;mi sfon, no pressure, no tearin

i

» putting somecne in a position wi

1

1

having their legs broken, for having testified

i oods o @ warehonsa
where his only complaint is thut he was deceived Into thinking 1t was
& crooked operation, and it's really us.

A crand ) jury subpena for veluminous documents, ph
!

tead, o truckdriver diiving o load

r books and records; agam compelling peorm disTuy
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Mulinee euk by further briefines vnd official

I we are to look at the most recent operution, sil the l!n"onmmion
d not have all come irom the u:*v”md leak. it ‘had to have been

“ment ar o arrancerment

3 it
with the presswherehy they are bﬂﬁe <f, in retirm which they were
‘ press presumud

v, the breaking of @ ense. ban't that 1t?
M Wenstrre 1 have no knowledee of that. bt ii Ny person
zhnt the one leak in the New York Thnes was so ¢ mﬂﬂte that there
nust have been scepss io Government aiﬂcm'mznﬁ which would not
ave necessitated any further br riefing or clarification.
I might sav that on January 40, which preduted the weekend in
which we b“m ght this operation down, we advised our field offices
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