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Office of the 

' " l 

v.u • ...,'""'Y•• ••»~ v-"- ..... ~"' ............ 

Office of Legal Lounsel 

Wilshington, D.C. 20530 
Deputy Atsiltant Attorney General 

MEMORANDUM FOR MICHAEL E. SHAHEEN, JR. 
Counsel 

Office of Professional Responsibility 

Re: Use of Department of Justice Vehicles 
by Attorney General's Spouse 

This responds to your written request of August 22, 
1983 regarding the authority of the Department of Justice 
to make available to the spouse of the Attorney General a 
chauffeur-driven automobil~ leased by the Depart~ent. 1/ 
Specifically, you asked: · -

1. Under what circumstances may such a vehicle be 
provided to the Attorney General's spouse; 

2. Whether the Atto~ney General's spouse functions 
in an official or quasi-official capacity; 

3. Whether the Attorney General's spouse may be 
provided transportation by the White House 
Office or a political organization. 

Additionally, you have provided us with some examples of the 
kinds of trips that might be taken in a Justice Department 
vehicle by the Attorney General's spouse. S~ note l, supra., 
In this memorandum, we first provide a background discussion 
of the limits on the general use of Department of Justice 

±7 Your written request has been supplemented by discussions 
between our off ices on October 26 and ~ovember 15, 1983, and 
by a November 22 written list that sets forth eight categories 
of possible uses of the car by the Attorney General's spouse. 
This list of examples is addressed in the "Application" section 
of this memorandum, infra. 

,:,·t r: C: r. • ~ : E ! . • ( - , ·- t ~ -

JP.N 2 . 1::-~/ 



vehicles. We then di~cuss those limits as they would apply 
to the examples you have provided. ll 

Legal Background 

Any discussion of the appropriate use of government 
vehicles must proceed from an analysis of 31 u.s.c. § 1344, 
which provides that passenger motor vehicles of the United 
States Government may he used for official purposes only. 
See 31 u.s.c. S 1344 ll: Comptroller General Opinion B-210555, 

2/ We emphasize here that we address these examples only as 
hypothetical situations. We of course leave to you all 
fact-finding and judgments with respect to whether past use 
has comported with applicable limitations. See 28 C.F.R. 
§ 0.39a. 

ll Section 1344 provides as follows: 

{a) Except as specifically provided by law, 
an appropriation may be expended to maintain, 
operate, and repair passenger motor vehicles or 
aircraft of the United States Government that 
are used only for an official purpose. An 
official purpose does not include transporting 
officers or employees of the Government between 
their domiciles and places of employment except 

(1) medical officers on out-patient 
medical service; and 

(2) officers or employees performing 
field work requiring transportation.between 
their domiciles and places of employment when 
the transportation is approved by the head 
of the agency. 

(b) This section does not apply to a motor 
vehicle or aircraft for the official use of 

(1) the President; 

(2) the heads of executive departments 
listed in section 101 of title 5; or 

(3) principal diplomatic and consular 
officials. 
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re "Use of Government Vehicles for Transportation Retween 
Home and Work" (June 3, 1983); see ~so DOJ Order 2540.4A 
(Aug. 17, 1982) (Use of Department of. Justice Motor Pool 
Vehicles). Thus, as a preliminary matter, a government 
vehicle may be used by the Attorney General's spouse -- or by 
any other individual -- only for the purpose of carrying out 
official government business. More specifically, a Department 
of Justice vehicle may be used only for nff icial Department 
of Justice purposes. See 31 u.s.c. ~ ... 1301 { .. Appropriations 
shall be applied only to the objects for which the appropria­
tions were made except as otherwise provioect by law."). 

Section 1344 does not define the term .. official purposes," 
other than to provide, with certain stated exceptions, that 
the term does not include transportation of government employees 
between their homes and places of employment ( .. portal-to-portal 
transportation"). !/The Comptroller General has, in the past, 
explained that the "primary purpose" of prohibiting portal-to­
portal transportation .. is to prevent the use of Government 
vehicles for the personal convenience of employees." See 
57 Comp. Gen. 226, 227 (1978}. While this is an important 
guide in construing Section 1344, it is also important to note 
that even transportation that is not for the personal convenience 
of employees -- transportation that could be viewed by a reasonable 
person as being in the interests of the government -- may nonethe-
less be prohibited under Section 1344. In a recent opinion c; 
addressing the meaning of "official business" with respect to ~ 
portal-to-portal transportation for those not specifically ~ 
entitled to such transportation by Section 1344, the Comptroller ~ 
General clearly rejected the notion that what constitutes "official~! 
business" is a decision lying solely within the discretion of an 
agency head, or that an agency head may authorize portal-to-portal 
transportation whenever it is in the ninterests of the government." 
See s-210555 (June 3, 1983). Because that opinion specifically 
addressed the explicit statutory prohibition against portal-to-
portal transportation, it is not directly applicable to the 
question of spousal transportation. Nonetheless, the opinion 

!/ Because the Attorney General is the head of an executive 
department, motor vehicles for his off icinl use are not subject 
t·o this limitation of S 1344. See 31 u.s.c. S 1344(b), note 3, 
supra. 
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emphasizes the importance of .the principle that the use of 
government vehicles must be for an authorized official 
purpose. ~/ 

s-;- In this respect, we would note that the continuing valirlity 
of the October 18, 1976 memorandum from Assistant Attorney 
General for Administration Pommerening to Attorney General 
Levi, re "Travel by Government Vehicles," which you supplied 
to us,"""Ts subject to doubt. The Pommerening memorandum sets 
forth nine categories of permissible use of government vehicles 
by the Attorney General. The first six categories relate 
solely to the Attorney General's use; the last three categories 
address use by the spouse of the Attorney General. The 
memorandum relies on earlier Comptroller General decisions 
that "a Government vehicle may be userl whenever it is in the 
interests of the Government to do so," noting that "these 
decisions conclude that control over such use of a Government 
vehicle is primarily a matter of administrative discretion to ~ L 
be exercised by the agency or department concerned." Opinion~) ~ 
B-210555 clearly has narrowed the scope of administrative ;;/ ~ 
discretion in this area. ~ 

~ 
In any event, while the Pommerening memorandum is not 

absolutely clear, we believe it authorizes separate transpor­
tation for the Attorney General's spouse only "when she 
participates in an official function as his representative• 
(category 8}. Category 7, which woulo permit transportation 
of the Attorney General's spouse in five categories authorized 
for the Attorney General, appears to authorize such transpor-
tation only because she would be accompanying the Attorney 

--4 

General when he is himself on official business. Category 9 . d' 
states that use of government vehicles would be justified "to ~ 
transport the spouse of the Attorney General ln any circumstances ~ 
where security so dictates," but presents as the only example ~ 
of this the circumstance in which "the Attorney General has ~ 
been assigned a security detail and his spouse will accompany ~ 
him." Department of Justice appropriations provine for FBI 
protection of the Attorney General, ~Pub. L. No. 96-132, 
93 Stat .• 1040, S 9(8), and Pub. L. No. 98-166, 97 Stat. 1071, 
S 205 (continuing authority in 93 Stat. 1040), but we are 
aware of no authority to make independent expenditures of 
appropriated funds to provide security for the Attorney 
Gene~al's spouse, even if such security coulo be provioeo in 
the form of a DOJ chauffeur-driven automobile. We have in 
the past indicated that a federal function may be involved in 
the protection of a private citizen, so as to justify protection 
by United States Marshals, but we havP. also indicated that such 

(continued) 
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A central principle in determining what is an authorized, 
official purpose, is that appropriated funds cannot generally 
be used to pay the expenses of persons who are not federal ~~ 
employees. See Comp. Gen. Op .• B-204877 (Nov. 27, 1981} Tfa-- .,,1-

(" {w] ith a few statutorily established exceptions, we are ~ .. ~~ 
not aware of any authority to pay the travel and per diem ~-~ 
expenses of individuals who are not Federal officers or · ~ 
employees"). This p. rinciple is given force, for example, ~ ~ ,i;...-
.in 31 u.s.c. § 1345, which prohibits l'he payment of travel, ~-
transportation, and subsistence expenses of private parties ,/ 
at meetings, except as specifically provided by law. ~/ --~ 
One "limited exception" to Section 1345 is found at 5 u.s.c. ,,...,,­
S 5703, which permits the payment of travel expenses of 
persons serving the government intermittently or without 
pay. See General Accounting Office, Principles of Federal 

·s; (continued) 

protection would be justified only in light of special law 
enforcement purposes, such as protecting government witnesses 
or in response "to some particular, serious threat of violation 
of federal law." See Memorandum for Associate Attorney General 
Giuliani, from Deputy Assistant Attorney General Tarr, Office 
of Legal Counsel, ~,.Special Deputations," at 11, n.16 (March 18, 
1983). Thus, separate transportation of the Attorney General's 
spouse for security reasons could be authorized only under unusual 
circumstances justified by, special law enforcement purposes. 

~I 31 u.s.c. S 1345 provides as follows: 

Except as specifically provided by law, 
an appropriation may not be used for travel, 
transportation, and subsistence expenses 
for a meeting. This section does not 
prohibit 

{l) an agency from paying the expenses 
of an officer or employee of the United States 
Government carrying out an official duty: and 

(2) the Secretary of Agriculture from 
paying necessary expenses for a meeting called 
hy the Secretary for 4-H Roys and Girls Clubs 
as part of the cooperative extension work of 
the Department of Agriculture. 
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Appropriations Law at. 3-37 (1982). 21 Generally, such persons 
are viewed as temporary employees or "quasi-employees" during 
the period of their service to the government. Under this 
theory, the Comptroller General has construed Section 5703 to 
authorize the payment of expenses of a private person to come 
to Washington to confer with government officials without 
formally inducting him into government service on the theory 
that the person was serving without compensation. 33 Comp. 
Gen. 39 (1953): 27 Comp. Gen. 183 (1947). On the same theory. 
·the Comptroller General also ruled that the government may 
pay the expenses of a witness to attend an administrative 
hearing. 48 Comp. Gen. 110 (1968). Additionally, the 
Comptroller General has ruled that the government may pay 
the expenses of a person who was not a government employee 
to travel with a military officer who was unable to travel 
alone to undergo a mandatory physical examination in connec­
tion with disability status. 52 Comp. Gen. 97 (1972). 
That opinion cited an earlier unpublished opinion, B-169917 
{1970), which concluded that the government could pay the 
expenses of a wife to accompany her employee-husband back 
to his duty station when he became incapacitated while on 
official travel. These persons could be regarded as 
"serving without compensation" even though they were not _ 

7; 5 u.s.c. S 5703 provides as follows: 

An employee serving intermittently 
in the Government service as an expert 
or consultant and paid on a daily when­
actually-employed basis, or serving 
without pay or at $1 a year, may be 
allowed travel or transportation expenses, 
under this subchapter, while away from 
his home or regular place of business and 
at the place of employment or service. 

As another example of a statutory exception to the 
rule against paying expenses of non-employees, f~es and 
expenses of witnesses are authorized to he paid by Department 
of Justlce Appropriation Acts. See Department of Justice 
Appropriation Act, Fiscal Year 1980, Puh. L. ~o. 96-132. 
93 Stat. 1040, 1041; ~also Pub. L. No. 98-166. 97 Stat. 
§ 205(a) (continuing authority in 93 Stat. 1040). 
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actually pointed as employees. ~/ The Department of 
Justice travel regulations, S l.l(b)(2), similarly permit 
the payment of travel expenses of "individuals serving 
without pay.• See also Memorandum to Deputy Associate 
Attorney General Green, from Deputy Assistant Attorney 
General Ulman, OLC, re "Travel and Subsistence Expenses 
for FBI, Director-Designate Judge Johnson" (Oct. 19, 1977) _ 
(DOJ can pay travel expenses for trip to Washington related 
to confirmation hearing if designee m~ts with Department 
off icial 1 on official business during trip and Attorney 
General or his delegate determines that meeting is of 
"substantial benefit" to the Department): 53 Comp. Gen. 
424, 425 (1973) (setting forth standaro relied on in Ulman 
memorandum). 2/ 

One limiting principle applied to Section 5703 is that 
"the individual is legitimately performing a sHrect service 
for the Government such as making a presentation or advising 

S/ Opinion B-169917 reflects a narrow exception. The 
Comptroller General has required that administrative approval 
for an attendant be based on a certificate by the employee's 
physician stating that the employee regui~es an attendant in 
order to return to his permanent duty station. See B-169917. 

~/ We would note, however, that in any event not e~eryone 
entitled to •government transportation" is entitled to the 
use of chauffeur-driven government vehicles, which are 
generally made available to a limited class of employees. 
With respect to use of Department of Justice vehicles, for 
example, the only officials authorized to use Department of 
Justice Motor Pool Vehicles are those listed in Appendix I 
to DOJ Order 2540.4A re "Use of Department of Justice Motor 
Pool Vehicles.• While-the Appendix would permit transportation 
to "{s]uch other officials as may from time to time, based 
upon need, be designated by ••• JMD" (Appendix I, item z) 
(emphasis added), the Attorney General's spouse does not 
appear on this list. Cf. ·Memorandum for General Counsel 
Knapp, .Department of Housing' and Urban Development, from 
Assistant Attorney General Olson, Office of Legal Counsel, 
~ "Use of Government Automobiles to Transport Federal 
Employees Between Home and Work" (June 10, 1983) (use of 
goverment automobile prohibited between home and office on 
day when employee returns from or rteparts on official business, 
even though GSA regulations would permit reimbursement of 
taxi or private automobile costs for same travel). 
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in an area of expertise." s~~ Principles of Pederal Appro­
priations Law, SUQ~,·at 3-39 (emphasis added}. As explained 
by the Comptroller General, Section 5703 "is not a device 
for circumventing 31 u.s.c. § 551." The "direct service" 
test cannot be met merely bec~use payment of the expenses 
may in some way enhance the agency's program objectives. 
Principles of Federal Appropriations Law, supra, at 3-39. 

There are several special considerations that affect 
·the application of these general principles to the spouses 
of government officials. A government official's spouse may 
of course have an independent appointment to a government 
position. Additionally, under some circumstances a spouse 
may be viewed as serving the government without compensation, 
as discussed above. These possibilities, however, and the 
provision of government transportation, are subject to 
several important limits. 

One significant obstacle to viewing the Attorney General's 
spouse as serving the Department as an uncompensated employee 
is found at 5 u.s.c. S 3110, which imposes restrictions on 
the employment of relatives of certain public officials. 
Subsection (b) of that statute provides that: 

A public official may not appoint, 
employ, promote, advance, or advocate for 
appointment, employment, promotion, or 
advancement, in or to a civilian position 
in the agency in which he is serving or 
over which he exercises jurisdiction or 
control any .individual who is a relative 
of the public official. ~n individual 
may not be appointed, employed, promoted, 
or advanced in or to a civilian posltion 
in an agency if such appointment, employ-
ment, promotion, or advancement has been 
advocated by a public official, serving in 
or exercising jurisdiction or control over 
the agency, who is a relative of the 
individual. 

This Office has previously construed Section 3110 to apply 
to uncompensated, as well as to coinpensa teti services. See 
Memor:andum for the Attorney General from Acting Assistant 
Attorney General Harmon, Office of Legal Counsel, re 
"Employment of Relatives Who Will Serve Without Compensation" 
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(Mar. 23, 1977). In 1977, we conclude~, pursuant to Section 
3110, that Mrs. Carter could not be appointed as Chairman 
of a Commission on Mental Health, although she might serve 
in an honorary capacity. ?~~Memorandum for Associate Counsel 
to the President Huron, from Acting Assistant Attorney General 
Harmon, Office of Legal Counsel, re "Possible Appointment of 
Mrs. Carter as Chairman of the Commission on ~ental Health" 
(Feb. 18, 1977). Moreover, the First Lady could not undertake, 
for example, "the day-to-day work of t,he White House Office, 
~uch as answering correspondence or telephone calls, which is 
••• a governmental function of the kind ordinarily performeo ~ 
by regular members. of the White House staff." March 23, 1977 ~./~. 
~emo, at 8. However, we have not construeo Section 3110 to ~/-'~ 
prohibit the First Lady from carrying on the "traditional ~~~::.,.) 
duties of First Lady in directing operation of the Executive ~~ 
Residence, making arrangements for entertainment,. etc." Moreover, ~ 
Section 3110 would not prohibit the First Lady from representing A A~f 
the President at certain official functions, because on such ~:~~ 
occasions "members of the President's family appear essentially ~ 
on the President's behalf not in ~ off iciaJ:. £._a.J?_aci ty Q.!:. J;LQ..Si ti~." 
See id. (emphasis added). 

In our view, Section 3110 woulo prohibit the Attorney 
General from appointing his spouse to, or recommending her 
for, even an uncompensated official position within the 
Department Of Justice, even on a temporary or intermittent 
basis. Like the First Lady, she might on occasion appear as 
the Attorney General's representative in his absence, but we 
expect such occasions would arise infrequently. 10/ ~ 

In ad~ition to the problem raised by Section 3110, spousal 
transportation must be viewed in light of precedents that 
specifically address travel by government officials' spouses. 
See, ~, Clark v. United Sta~~, 162 Ct. Cl. 477, 484 (1963) 
(wife's use of government car to do some marketing or take 
child to doctors not permissible, although under circumstances 

10/ As we see it, the exception to § 3110 permitting the First 
Lady to. nppear in the President 1 s stead might also apply to 
the Attorney General's spouse on rare occasions when the 
Attorney General is expected to attend a function purely for 
reasons of official protocol and is unable to be there himself.. 
In such cases, where there are no official outies to be 
performed, the Attorney General's spouse may appear in his 
behalf without violating S 3110. 
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of case, offense not $0 major as to warrrtnt employee's 
discharge). There have been several occasions on which the 
Comptroller General or this Off ice has considered the question 
of government travel for an employee•s spouse. In Opinion 
B-204877, the Comptroller Gen~ral reiterated that under 
Chapter 57 of Title 5 of the United States Code, which sets 
forth travel and subsistence provisions, "it is clear that pn 
officer or employee of the United States who is traveling on 
official business is not entitled to be accompanied at Govern- AJ.~ tin 
ment expense by his or her spouse." B-204877, at I (Nov. 27, ~ ~ 
1981). The Comptroller General applied this principle to ~ ~~ 
travel by members of Congress not actually governed by ~-
Chapter 57, when he considered whether "for purposes of / ;., . 
protocol, spouses of committee members and staff members of ,,,-~ 
the House of Representatives may legally accompany them in ~- . ( 
authorized foreign travel and, if it is legal, how the travel ~-
expenses would be handled." Id. The Comptroller General 
concluded that even when spouses were made a part of an 
official delegation by designation of a committee chairman, 
federal funds could not be used to pay their travel expenses. 
See id. at 2. Noting that federal funds may be used for the 
purposes for which they are appropriated, and none other, see 
31 u.s.c. S 1301, the Comptroller General explained that ·-
" [w] ith a few statutorily established exceptions, we are not 
aware of any authority to pay the travel and per diem expenses 
of individuals who are not Federal officers or employees. 
This is true even though the presence of spouses might in 
some way enhance the achieving of the purposes of the trip." 
B-204877, at 1. The Comptroller General did agree, however, 
consistent with applicable Department of Defense regulations, 
that spouses included -in an official delegation by a pertinent 
committee chairman could travel in military aircraft on a 
"space available" basis. Expenses, however, such as in-flight 
meals or differential hotel costs, could not be paid with 
federal funds. B-204877, at 2-3. 

This Off ice applied these principles to travel by the 
Attorney General and Mrs. Smith in an October 1982 opinion 
addressing the Attorney General's planned trip to Europe and 
Asia. During that trip, Mrs. Smith was schedul~d to attend 
diplomatic functions with the Attorney General, as well as to 
attend independently several meetings on behalf. of the govern­
ment. This Off ice stated: 

We are reluctant to conclude on the basis 
of the itinerary alone that these appoint­
ments and protocol functions are so necessary 
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to the trip from the perspective of this 
Department that they would justify a 
determination Mrs. Smith will be on official 
travel. On the other hand, we agree with 
the view set forth by the Comptroller General, 
that spouses of government officials who 
serve the government's interests by traveling 
with the official delegation should be given, 
when feasible, transportatiSn without charge · 
on a "space available" basis. Mrs. Smith 
clearly falls within this category, and we 
accordingly advise you that she may travel 
in the military airplane, without charge, 
so long as there is space available for her. 
Her other expenses shoul~ be paid from 
private funds in accordance with the princi­
ples set forth by the Comptroller General. 

Memorandum for the Attorney General, re Travel by Mrs. Smith 
on Trip to Europe and Asia, at 4 (October 18, 1982). 

Both the Comptroller General's opinion and this Office's 
October 1982 opinion illustrate thnt the fact that the presence 
of ·a spouse 1nigh t be in the interests of the government and · 
might enhance the accomplishment of a government objective 
does not itself create authority to expend appropriated funds 
for spousal travel. In short, circumstances that permit a 
spouse to be transported dn an otherwise authorized trip in 
the interests of the government, on a "space available" basis, 
may nonetheless fail to justify the indepAndent expenditure 
of appropriated funds for such travel. See also 57 Comp. 
Gen. 226, 228 {1978) ("where the transportation of a dependent--~ 
in a Government vehicle is such that the dependent merP.ly ~ ; .~ 
accompanies an employee on an otherwise authorized trip ~ µ--·· 
scheduled for the transaction of official business, and the · ; /,,/l ;(re.. 
agency involved makes a determination that it is in the ~ ~ ~ 
Government's interest for the dependent to accompany the ~ 
employee (for instance, for morale purposes), we do not .. hp~ 
believe that .the provisions of section [1344] woulci be ~ ~ 
violated"). 

. . 

Moreover, the fact that someone may be invited to an event 
as the spouse of a government official does not necessarily 
confer even "quasi-official" status. For example, the Comptroller 
General has rejected use of Department of Interior funds for 
a December 1981 breakfast given by the wife of the Secretary 
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- ,, 
~A .,.,...,-, ~-

of Interior for the wives of Cabinet members and White House ~, 4 -:/ 

officials, because the breakfast was attended "entirely by ~· 
private persons.w See Comp. Gen. Op. R-206173, !£_"Department~~:~,./ 
of Interior -Funding of Receptions at Arlington Housew ~ 
(Feb. 23, 1982); see also B-204877, supra, at l; United ~ 
States Department of Housing anci Urban Development, Inspector _J-
General Report (Sept. 21, 1982) (finding unauthorizeo the. ~ ~ 
use of a government vehicle for nine trips involving the ~ 
Under Secretary's wife, when she was not accompanied by the ~ 
Under Secretary, including trips to bring her downtown so ~ 
she could attend evening functions with the Under Secretary); J~# 
cf. "Examination of President Nixon's Tax Returns for 1969- ~e 
1972, H. Rep. No. 966, 93d Cong., 2d Session 161 (1974) . Lft 
(President realized taxable income when members of his ~ gw' 
family accompanied him on official trips but themselves · /~ -
had no official functions). /V""'-j' 

~e 
Application to Hypotheticals 

Against this background, we consider the three general 
questions you have raised. First, as discussed above, a 
Department of Justice vehicle may be provided to the Attorney 
General's spouse only for the conduct of an official Department 
of ·.Justice purpose for which there is authority to provide 
such transportation. 11/ Second, the Attorney General's spouse 

il/ We address here only those occasions on which the Attorney 
General's spouse is provided a vehicle independently of the 
Attorney General. When she travels with the Attorney General 
in a government car, on an official trip, she presumably does 
so on a "space available" basis. See discussion infra • 

. 
We have considered whether the appropriations for 

official reception and representation expenses, which can be 
used "to fund official activities that further the interests 
of the Department of Justice," see DOJ Order 2110.31, "Expen­
diture of Representation Funds," are available to supply the 
Attorney General's spouse with transportation to.official 
governm,ent functions. Use of the fund for "[h] ire, purchase, 
operation, or repair of any motor-propelled, passenger­
carrying vehicle," however, is specifically t)rohibited by 
DOJ order. See id. at 6(d){l). 
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~,.... 

could function in an official government capacity if appointed ~~ 
to some government posit ion or to perform a particular govern- A • /) °' 
ment function, but her role as spouse nlone does not confer ~ 
on her such an official position, and in fact limits the 
positions to which she might he appointed. Bee 31 u.s.c. 
s 3110. Moreover, even if the presence of the Attorney 
General's spouse enhances achievement of official objectiye~, ~. 
or the Attorney General's spouse functions in some "quasi- ~~ 
official" capacity, the expenditure o:. appropriated Department~· 

.of Justice funds on her behalf is not ordinarily authorized. 
Third, whether some other government organization, such as 
the White House, may pay for such transportation depends 
on whether that organization has authority to expend its 
appropriated funds in such a fashion. 11..I On the other 
hand, transportation provided or reimbursed by private 
organizations is not subject to the limits placed on the 
expenditure of appropriated funds, but may be prohibited by 
the conflict of interest laws, depending on the source and 

l2/ The White House may be able to provide transportation 
under circumstances in which this Department could not. 
Unlike the Attorney General, the President has several possihle 
sources of appropriated funds from which a nonemployee traveling 
for official purposes of the Presidency might he paid expenses. 
s~, ~, 3 u.s.c. § 102 (expense account, which is "to assist 
in defraying expenses rela,ting to or resulting from the discharge 
of [the President's] official duties" and which specifically 
mandates that there shall be no accounting by the President, 
except for income tax purposes); the "Unanticipated Needs" fund, 
3 u.s.c. S 108 (expressly made "without regard to any provision 
of law regulating the employment or compensation of persons in 
the Government service or regul.:iting expenditures of Government 
funds"). See, ~' Memorandum to Assistant Attorney General 
Harmon from Attorney-Adviser Taylor, Office of Legal Counsel, 
re "Payment of Travel Expenses by a Person Traveling on Behalf 
of the President" (Feb. 24, 1977}. This is not to suggest, 
however, that White House funds should be used to reimburs~ 
the Department for any unauthorized use of its vehicles that 
m~y already have occurreo. 
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the reasons for providing such transportation. Se~, ~, 
18 u.s.c. S 209: 28 C.F.R. Part 45. We 1vould be happy to 
provide more guidance on this point it a specific situation 
arises. 13/ 

In addition to these general questions, your office 
submitted to us a list of examples of various possible uses­
of transportation by the Attorney General's spouse. Your 

.. list sets forth the following possible uses: 

to attend to purely personal matters, such as 
shopping for groceries, going to the hairdresser's, 
visiting a physician, or traveling to and from 
airports: 

---~ 1. -11~ 

---2. to attend social functions at private homes or 
clubs, restaurants and hotels·to which she alone 
has been invited as the guest of a private 
organization, such as the League of Republican 
Women, the Junior League, or the Heart 'ssociation, 
or of a private citizen~ 

3. to attend meetings of organizations of which she 
is a member, such as the Opera Ball Committee or 
the National Symphony, at the Kennedy Center or 
at restaurants. 

4. to attend social functions at private homes or 
clubs, restaurants and hotels to which she alone 
had been invited as the guest of the spouse of a 
Senator, Congressman or Cabinet Officer~ where 
the function is in honor of a foreign diplomat's 
spouse, or the spouse of a Senator, Congressman 
or Cabinet Officer; 

5. to attend luncheons or meetings at the White House 
which were part of, or related to, volunter efforts 
involving spouses of elected and appointed U.S. 
Government officials; 

6. to attend official social functions to which both 
she and the Attorney General had been invited by 
virtue of his position and to ~hich she proceeds 
separately, meeting the Attorney General there; 

_!ll As a prospective matter, of course, the Department of 
Justice may not permit its motor vehicles to be used for 
nonauthorizerl purposes, ~ven if reimbursement is anticipated. 

- 14 -
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7. to attend official social functions honoring the 
spouse of a national leader (~~q., Mrs. Ronald 
Reagan, Mrs. Anwar Sadat) held at Government 
buildings to which she han been invited; ann 

B. to attend ceremonies held in Government buildings 
involving U.S. Government officials, such as the 
swearing in of new diplomats. 

In o~r view, the first three exa=ples reflect purely 
personal purposes for which there would be no apparent 
authority to expend funds appropriated for Department of 
Justice business.· Shopping or visiting a physician, 
attending private social functions, or attending meetings 
of organizations of which the Attorney General's spouse is a 
member do not constitute official business of the· nepartment. 
Additionally, those private social functions to which the 
Attorney General's spouse is invited, even if she is invited 
because she is the spouse of a Cabinet member {Example #4), 
have no authorized Department of Justice purpose justifying 
the expenditure of Department of Justice appropriations. 
See, ~, Comp. Gen. Op. B-206173 (breakfast party for 
Cabinet spouses). 

In the same sense, we would consider participation in 
volunteer efforts by spouses of government officials to 
have no authorized Department of Justice purpose, even if 
the volunteer activities are conducted under the auspices 
of the White House. Of course, if the White House has 
autho.ri ty to transport private citizens for such purposes, 
it may provide such transportation to the Attorney General's 
spouse. See note 12, supra. We are aware of no authority, 
however, to expend Department of Justice appropriations for 
such purposes. 

Examples #6, #7 and #8 arguably have a clearer nexus 
to some official Department of .Just ice purpose, but we 
nontheless conclude that that nexus alone does not authorize 
the expenditure of Department of Justice appropriations to 
provide. the Attorney General's spouse with independent 
transportation to the events. While the presence of the 
Attorney General's spouse at these events might be said to 
be in the interests of the government, and could be viewed 
as enhancing the Attorney General's role as a Cabinet 
officer, we are not aware of any specinl circumstances that 
would provide authority to expend Department of Justice 
appropriations to transport her to these events. Thus, 

- 15 -



while attendance at such functions may be viewed as being 
in the interests of the Department, and thus would be 

propriate occasions for the Attorney General's spouse to 
accompany the Attorney General on a "space available" basis, 
we do not believe she can be provided her own Department of 
Justice vehicle on such occasions. 

Conclusion 

We have no doubt that the presence of the Attorney 
General's spouse often enhances the conduct of Deportment of 
Justice affairs. In addition, she may frequently be invited 
to events solely on the basis of her status as the spouse 
of the Attorney General. ~onetheless, the Attorney General's 
spouse is a private person for whom there is generally no 
authority to make independent expenditures of Department of 
Justice appropriations to transport her to such events. 

Robert B. Shanks 
Deputy Assistant Attorney General 

Office of Legal Counsel 
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for the heads of cabinet-level depanments 
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COMPTROu..EFt GENERAL.. Of" THE UNITE:O STAT£$ 

WASl•llNcrtON 0.C:.. ~ 

To the President of the Senate and the 
Speaker of the House of Representatives 

The Bouse Conference Report that accompanied House Joint 
Resolution 631 1/ making further continuing appropriations for 
the fiscal year-ending September 30, 1983, directed the General 
Accounting Office to study the various federal departments• and 
agencies' use of government automobiles and chauffeurs for 
transportation of federal employees· be.tween their homes and 
places of employment. "!_! ~ 

OBJEC~!VES~ SCOPE, AND METHODOLOGY 
~ 

Our ob~ctives were to obtain information on how often and 
to whom home-to-work transportation is being provided and the 
circums~ances under which services were provided as we11 as to 
identify the legal decisions and/or rationale for providing 
home-to-work transportation. We selec.ted our sample of_ agencies 
to obtain a mix in ter:ns of the.amount of home-~o-work trans­
por~ation provided, agency size; and whether the a9ency had 
cabinet- or noncabinet~level status. We limited t:.he scope of 
our study by studying only the use of government vehicles and 
chauffeurs .for home-to-work transportation p~ovided to headquar­
ters officials at 13 selected executive branch departments and 
agencies in the greater Washington, D.C., metropolitan area. 
The depart:nents and agencies reviewed were ~ 

--Office of Management and Budget, Executive Office of the 
President: 

; 

--Oepartment of Defense, including the Departments of t..be 
Army, Navy, and Air Force: 

1/Bouse J~int Resolution 631 became tbe Further Continuing 
Appropr~ations Act, 1983, Public Lav 97-377, 96 Stat. 1830 
{1982).: -

~/B. Rept. N~. 980, 97th Cong., 2d sess. 197 {19B2). 
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--Depart:nent of Bealtb and Suman Services: 

--Depart:Jent of Housing and Orban Development: 

--Depart:nent of Justice; 

--Oepart:nent of Transportation: .. 
--Central Intelli9ence Agenc:"J; 

--Civil Aeronautics Board: 

--Environmental Protection Agency; 

--Federal Communications Commission: 

--Federal Bome Loan Bank Board: 

--F---.d.e.ral Trade Commission; and 

--National Science Foundation. 

!n ~anuar1 i9S3, we sent letters to t!le 13 selec:-:ed depar~­
men_~s and a~enc:ies reques~ing ~hat t.'i.ey provide infcr=a1:.ion on 
t!:le ~ome-~c-work t=ansportati~n services ?roviced !or the ;>eriod 
OC:<tocer t!lrouc;h Dec:em.ot:r i 982·. We verified -:.!:.e in:or::ation at 
t.he National Science ~oundation,- one of t!lree aqencies t!::lat 
reperted no use of government .vehicles or c!:laaf!.eurs !or hcme­
to~ork transportation. We also verified tbe infor:aticn pro­
vided by t!:le Department of Defense's Of!ice of t.b.e Sec=etary 0£ 
t>efense executive motor pool and tbe ~ntaqon (Ar:ny) and Navy 
motor pools because the Depar~ent reported a ~elatively high 
amoun~ of such usage. This verification involved examininq dis­
patch loqs and vehicle records to determine the ·usage of motor 
pool vehicles and chauffeurs as well as reviewin9 applicable 
regulations and procedures. .we found no discrepancies becweea 
what was repor~ed to us a.nd these agencies• r~cords. 

We did not obtain agency comments on this study because vie ,. 

received the data on the use of home-to-work tra.ns;iortation fJ:"'Om. 
the depart:ments and agencies and reported it direct1y as 
reeei~ed. 

AOTBORIT! FOR PROVInING BOME­
TO-wORK ~RA.NSPORTATION 

The basic authority governing the use of 9overn.ment-owned 
vehicles to transport federal employees between tbeir homes and 
places of employment is J1 u.s.c. 1344, formerly 31 o.s.c. 
638a(c}(2). This authority generally prohibits providing such 
transportation except for the heads of the cabinet-level depart­
ments and certain other specified individuals. {See p. 10 of 

-· 
2 
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app. I.) In addition to this basic authority, departments and 
agencies, as par~ of their respec~ive appropriations acts, are 
subject to specific statutory provisions regarding the use of 
home-to-work transportation. 

In a June 3, 1983, decision; B-210555 (see app. I), we 
recognized that many agencies were uncertain about who was 
authorized home-to-work transportation or they believed, 
erroneously, that provision of such transportation was a matter 
for the discretion of the agency head. We made ~t clear that 
the Congress has stated, unequivocally, that except as specifi­
cally provided in the statute, home-to-work transportation may 
not be considered •official business• and may no~ be authorized 
by any official, including the: agency head. The.decision 
described cer~ain limited emergency situations in which we ·have 
ruled that an exception could be made~ 

We recognized that t~e ~i9idity of the present law may lead 
to many hardships and inequities. We, therefore, ecommended ~n 
t.he dec:is-"i=on that the Congress consider amendat:.ory legisla.tion 
to relax the restrictions on =rovidina home-to-wor~ trans'DOr:a­
tion in the case of special situations. We also s~99ested tb.at:. 
t..~e Conqress may wish to reconsider t.~e rationale !or exemptinq 
only ~e heads of executive depar-=nents from the general 
?ronibitions in 31 o.s.c. i344(b) and expand the present 
exemption to include ~he heads:of all agencies and ?erhaps thei'!:" 
pr~ncipal deputies. 

C'EAtiF!'~'O'RED GOVE:RNMENT VEBIC:.E: 
OSE BY ~EPAR.T~NTS Alt"D AGENC:~S 

Amon9 the 13 deparunents and agencies (see app. II) 
responding, three agencies repor~ed that they diet not provide 
any home-to-vo'rk transportation service. These a9encies were 
t!:le Environmental Protection Agency, the Federal Some Loan Bank 
Board, and the National Sc:ienc:~ Foundation. Tbe remaining 10 
departments and agencies reported that they provided daily or 
occasional bome-to-work transportation to senior-level 
officials. Specifically, 

. ~25 officials were provided daily bome-to-werk c:ha.af~eured 
transportation. Five of these off icial.s vere beads cf 
cabinet-level departments. 

I 

--42 senior-level officials occasionally received 
home-to-work transportation. 

3 
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~-4 officials of t~e ~epar~~ent of Jus~i=e we~e ?rovioec 
gover~ment vehicles t~at t~ey drove ~e~ween home and work 
on a ~egular basis wi~hout usi~g a :~a~ffeur. 

Appendix !I provides a listing by depar~ment and agency of the 
specific officials receiving home-to-work ~ransportation. 

The justifications and the eircu~stances cited by the 
deoartments and aaencies for ~rovidino horne-~o-work . "' ~ 

transpor~ation are shown in ap?endixes II! and IV, respec~ively. 

We are sending copies of this report :c ~he Diree~or, 
Office of Management anc Budo~t,·and to the ~eaos of ~he !eceral 
depar:rnen:s and agencies covere~ i~ the repor~. 

. . 

Comp~=:l:er ~neral 
of :~e Cni:eci States 

.. 

. . 

. . 

. . 
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CDMPTR.OU.Dl CL~ERA.L. OF na . t1Nl1'El:) STATES 

WllA,SHIHG'T'ON C.C. 2CliWI 

B-210555 

':'he Hono:a~!e ~ack !:ooks 
Chai:::-.an. Ce=:-~::ee on Ciover:-.~en: 

Ope:at.:.or..s 
House o: Rep:esen':.at:.ves 

.· 

Ji.me 3, 1983 

.· 

, ~:.s :.s :.::. :esponse :o vou: let:-:.er of =anl:.IL.r.r .!. 0. :.. 983 .. 
.!~~~:.:: :o~ askec ~s -:.: :eview :wo :e:;al =e..~r~a vh.:,.c~ 
:e~:ese::.: :~e ros:.::.or...s :: ':.~e ~epar:..~er..:s o: State a:c 
:::e:ense -.r:. :=. :es;:>ec:: -:.: -:.?le ;ae c:f Ciover-~n-: ver..:.c.!.es a..nr: 
C:::.ve:s !:r :.~e ;:rov:.sion 0£ -::anspo~at:.on ::=r ~!:.c:.&.l.s 
a.nC: e,:n::loyees o: -:.hose :epa.r--:len:s bet::ween -:.:...~e~ =mes ar.u::. 
rlaces o! ~lo~n:. You :equested OU: op:.:::.c: o: whe~~er 
-:.!':.e ::;::o.1..!::.es e: :!'lose -:vc .;>epa:-:.."':len-:.S. as =.:.:sC"'.:.ssee ~ -:.he 
o:!:.::.al me::io:an:ia wh:.e: you su~pl!ec :o :.:s. a.:e c:ns:.s-:.e.::.-:. 
v:..~ ~e :nean:.::.:; and :.:tent cf :n o.s.c. § :.344 • . • 

E::lc:losec :.s a co~y e:· ou: dae:.sion of tceay :.n whic~ we 
e.xPla:.= !'lo"' and vhy we c:enc:lu.de that the dete:=.:..::.at:.ons cf 
t~e :>epar-..:nen:s of s:at.e a.nd ~e:ense cen~er::~n~ t~e ::;::rov:.­
sion of home-t.o-wcrk -:.:a.nspor-..at:.on are not co~s:.stent w:.~"1 
the law. 

However. we woul:! !!ke to take this oppcr=:::n:.ty to 
re~tera't.e some :eeem:nenea't.~o~s we have ::iacie to -:.~e Co:c;:-ess 
over a pe::.:>d c~ y-ea.rs Yhe.rutver new er a.mended·· 1aJ:u;i.:i.a9e has 
?:iee.n proposed ;..c deal Yi t?:i this sub.) ec:-:. {.See. ~. U:le 
•I..1::ceus.1ne :..l.::l!ta't..1on AC':. of l5.7S. s. 615. 'i4tb Con;:::esa. 
and more recently, sec:t:..on 614 o~ B.R. 7lSB .. the Bouse vers,;.on 
of the T:easury, Postal Serv1ce, and General Gover::ment 
Appropr1at:.on Aet !or rt l9B3.) 'nle !ac:i: that ·none c~ ":.!Us 
le;-xslat:.on has passed (a.J.thou;h res-e:ic-c.10=..s en heme-to-work 
t...-a?1.spo~at:.on !or a !ev spec!.!ic: a~tu1c1ea were enac-:.edl 
has added to 9e.neral &Qeriey uncen:.a:i.nty about Conqress1onal 
i~tent. Die these ?ro;:icsals fa.11 to pa.as because the Ccint;;:-ess 
no longer Vlshes -co apply the t1tle ~l :estt·::.C":.:.ons so 
str~ctly, or because a ntew Act was thouqht tc be m:z.neceasary 
.1n v1ew ct the eontl.llued viability of 31 o.s .. c. ll44(b)(:)? \ . 

c ., .. 

, 



'::'"":""""-~ -·· ..,.. """ __ .:..;_ ...... -

... 
The !e~:.slat:.ve history 1s silent or, at ~est ineone!usive. 
This !act, coupled ~ith t~e eor.t:.~uec ap~roval o: l~:nousines 
and ot~e.r passen;~: veh.ieles dur:.:; t~e &p?:opr:.atior..s ;r:cess 
vit~out :est::.c::!ons o~ thei: use ccr.t:.r.ues tc c:~=~se a 
nu.~er e! a9ene~es about t~e Co~i;:-ess· wishes on t~:.s suejeet. 

A~ai~. we reeorr:nen~ t~at cla::.!y:.~~ 1e~~slat:.o~ ~e 
enactec to resolve the t.:oubl:.~; :r~est:.ons abc~t t~e seo~e 
o: a.r:. ac;en="f heac•s dise:eo;:.on to :ela.x the :-es-:.r:.eticr.. J.:. 
t~e case c: erner;ene:.es allC si::u:a: si~~at:.or..s. · 

F~~al:y, t~e C=n~:ess ::my viSh ~o :ece~s~:e: ~he ~at~::.ale 
!or exe..~;::-:~~ or.ly neacs c! exec~t:.ve cepar-..:ie~ts !:o:n tbe 
:es1::~:4:~on. =~ ~s ~o~ :!ea: ~= ~s ~Qw a ca:~~e~ :::~:er·s 
~e-~s ~-''e- '--- -~-se ~~ -~e ~e-~~ ~' ~·~e- __ , __ a"-~-·•s, 
._ -.- •--- - -- _... •••• ._,_ ••• •• a~~ '-'- _. '-•• • ......._ _ _.._ ,.~ ..... -- . • 

s~e~ as ~~e General Ser-~~ees Ac.~~=~st:at~o:. the ~•t~Qn&i 
;..e:::-.au~:..=s a::.d Space AC:.:..:~·s~:a~:..::. a::C. so !::--~~ :: aC:C.!.­
~~== · ~be :aw does :ot take :.:to ae::i.:::t a~y spee~a.l :e:r~~=e­
~en~s o: :eeas o: ~he ;r~=e~~l =~=~:er :: eae~ a;enc:"1·· ~ 
•:;::-:...::c::~~ c:~:.:er~ ·· we !'UlVt! :..: :.:...~: ·~he :.~:::..:..v:.:::.al-vho oc:-.:;::..es 
~~e :·-oer tvo :>OS~t~== :.: eae~ a~eney, a..::ie who sr.a:res :nest =~ 
t~e same :espo:si:il!t~es as the aqer.c:y heac. F!..:al~y.. we :Cte 
~~a~ tbere a.re :c rrcv:.s~ons !or ·~:ieapped ;>ersc:.nel. er !=r 
t:a:spo:--at~o= ~ allC ===~ eve::.:; ~ee~~=;s where alte1:::at~ve 
t:a:lspo:":"at~o= ~s no~ avai!able or, ;ene.ra.l1y, where there :.s 
no c~~er ..,gy to ae:ompl:.sh o!!i::.a.l ~u.s~:ess v~t!lout ~he use 
o! eba~: "et::-C:~ven au~o:coiles. The Con~:ess ::iay wish to 
have a Gc.~er-...::e~t-v1de c:a.nvas c! spec~al needs r=~=r tc deei~e 
vhetber to ~roade!l the exeept~o:s ~resently !.: t~e !av. We 
v:..~i. o~ eeu:se. be ~lac ~= help :..:: ~his enceavc:. 

1 
t 
I 

E:lc:losure 

si::erely yours. 

~l-~u_; 
Ae~!..nq C~-olle~ General 

cf ~he Uni~ed Sta~es 

e -• 

F 



CECJSICN 
THI! CQMPTRC:H .. L..EA CIENERAL 
Cl" THll UNIT!!C &TATl!B 

a-11...e: B-210555 CATE: .June 3,. l9S3 

MA'T'i"E~ OF: 'Ose of Co\f"e".'ruDent vehicles for 
transportat1on between home •nd 
work. 

ClGEST: 

l. GAO disaqrees "'itb the ler;al determi­
nations of officials of ~he Pepar':.:nents 
of State and ~etense ~bat it is proper 
under 31 o.s.c. S 13,,C~) for a9enev 
of!ic:ials and eaployees C~ther tnan.:he 
Sef:::::-1!t.ar~es of those depart~ents, the 
Seeret.ar:.es of :~e A~y, Navy, and Air 
Foree, and ~nose :>ersons "'no have been 
properly ap?oi~ted or ~ave pro?erly 
·succeeded ~o ~e beads of Fore19n Service 
posts} to receive :ransportation bet.ween 
t..~eir hoae and ~laces of em~lovment 
us1:">0 Gover:i.men~ ve.n.ic:les· '.and dr:.vers. 
~o C=nstrues ~1 o.s.:. 5 13,,(b) to 
9~nerally pro~i=it the provision of suc:n 
transport.at.ion to ac;enc:y cif ! ic:ials and 
employees unless there is speeif ic: 
statutory authority to do so. 

2. GAO d isaqrees wit.."1 the w9al Adviser of 
the Oepar':ll:M!nt of State and the General 
Counsel cf the I>efense Depart=ent who 
have interprettK! the phrase •heads of 
ezeeutive depart:Jllents,• contained in 31 
o.s.c. S ll,,(b)(2), to t:>e synonymous 
with t~e phrase •principal officers of 
executive departlllliltnts.• Conqress bas 
statutorily def iDed the •heaas• of the 
executive departllllents referred to in 31 
·o.s.c. S 1344(b)(2) Cineludin9 the 
Depart:z>ents of State and Oefenset to be 
the Secretaries of those depart21:1.ents. 

3. GAO disaqrees with the State PepaTt­
lllSent' s Leqal Advisor and the General 
Counsel of the Defense Pepartment who 
hav~ ecnstrued the phrase •principal 

· diplomatic and consular of!ieiala~· 
eont~~ned in Jl o.s.c. S 1J44(b)C3), :o 

7 



ine!~de ~~ose h:..;h :ank:.n; o!!~e:.als whose 
dut:.es requi:e !:equer.t of!~c::.al contact 
en a d!plom.atie level Vi th M.r;h :ankin.r; 
o!!ic!a.ls of ~oreiqn 9overnmen':$. c:..o 
const:.:ues Jl u.s.c. i l344, (b) (J) 'to only 
j.nclude ':hose persons w}\9 have bee::, pro­
perly appoi:ted, 9r have properly s'lleeeeded. 
to head a !orei;-:i diplomatic, ccnsuiar. er 
other Forei;:: Service post, as a.: am.bassador. 
1n.1.nister. char;e c'a!!aires, or other s:..m.ila: 
pr:.nc:.ral ~i~lo:mat:.e or eonsula.r o!~~eial. 

4. The State ~epart~er.t•s reliance on the GAO 
dee:.s:.cn i~ 54 Ce::-:;:: .• Gen. 855 {lS7Sl to. 
SU?po:-:. the propos:.tion that the use of 
Gover-....ment vehicles !or hc~e-to-vork trans­
por:at:.cn o! ::.Over~-ner.t of!ie:.als and e.~p:oyees 
lies solely vi-:.!::.::. t.":e aC::u.n:.s-.::a-:.:.v:e c:.:.sc=e't.:.c: 
Of the heac o! the ar;eoc:y was ~see c: SO."':le 

'-.:-' overly ~roac C:.ie-:.a i: <:hat and sever<1al rrev:.ous 
cee:.si=ns. Reac :.n c:ntex-:., ~ dec~s:.cns. 
:.:e!~~=~ ~~e one e:.~ec !:y Ule State ~epa~-· 
::nent's :.eqal Aev:.sor. only au~hcr:.:e t..~e 
exer::.se o: aC:.:.n:.st--at:.ve ~sc:::ret:.=:c ~= pr:vi:e 
~o:ce-ec-work tra::.spo:-:.at:.on ~or Gove.:-....::i.e:~ 
0£~:.e:.als anc emp!eyees :n a tempora.--y ~as:.s 
vhen {l/ there :.s a :!ear &nc ;resen: da.:~er 
o;:o ~ver-...::ient empleyees or an e:ne..r;~ey 
t..":.:eate:s the ~e::=r:=a.J:lc:e of Vl. UU. Gcr,,e.r--=e.nt 
~.::u:~:.c:u, or ( 2) 'Such t:.:2u:1.spo:-:.at:.=:i :.s 
~c::.cen~ ~= otherw:.se author:.:ec use o!.t.he 
·veru.c:l es :..:lvol vet!. 

5. Because so :aJ:Y ac;enc:.es have rel~ed c:=: a.ppare=~ 
ac..,.-uiescence ~ the CQnqress eur~; "!:.he·approp::.a­
t:.ons process when !~d.s f cr passen~er veh:..cles 
vere •Pr::"t)pr:.ated vithout impos::..nc; a:c.y l~ts 
on an &ge::u:y • s Cisc:et:.cn to deter=~-=u~- the scope 
of "of!:.::.al l=u.s.:.ness.~ a.nd !:>eca.use e.ic-:.a ~n 
GAO• s cwn dec:.s.:.ens may have cc::mt=.:.=ted to 
the impression that use cf cars for bcme-to-vork 
transporun::.:.on was a matter cf a9enc:-y disc:::-et:.on. 
ca;..o does net think ~t appropriate to seek 
recovery for pas't. msuse of veh:i.c:les.. (except 
for those f ev &9e.neies vhose use of wehicJ.es 
was res-.:.=iC":.ed by speeif ic: CcnQ'::'essicnaJ. 
en&c::'t::l)entsl. '!'?-.is dec.:.s~on ia ~ntended to apply 
prospec:'C.:i.vely only. Mcrecver, GAO v:i.J.l noi: 
quest:.on such co:tinued use of vehic1es to 
transpor: beads cf non-cabine-e aqenc::Les 
and the respee-eive seconds-in-command of 
beth cabinet and ~cn-eabine~ aqenc:.es 
~t:.l t~e e!cse c~ th~s Conq:ess. 

s 
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We have ~eer. asked ~y ~he Ch.ai=ma~ of the House CO:r:::"'..l.~t=e 
en Gover~..ment Operations to review a Depar-~nt cf State. 
July 12. l9S2 le9al :nerncrar.du:n a?ld an earlier Depar--~ent c! 
I>e!e.n.se le~al opinion which ir.terj;:lret the exempt~cns in 
31 o.s.c. ! 1344(=> (for.ner!y 31 u.s.c. § 63Sa(e) (2)}. f:o~ the 
proh1:1ticn in 31 o.s.c. ! l344(a) a;ainst usin~ appr~pr~atec 
f~ds U) transport Gover-.....ment oificlals =etwee~ t~eir homes 
and places of employment. Relyin; on these inte~retat~ons. 
the Depa.r:..~ent cf State has expanded its internal list o: 
of!ie~als ~or vhom such t.:ansportation is authcr~:ec. The 
C'hair.:-.an seeks our opinion on whether that action is in ac:;rcanee 
vith t~e meaninq and !r.ter.t of the law. As explained ~elow. 
it is our op~nion that t~e deter:""..ination o! t~e State Depar-~er.t 
Cane th.at o! the General Counsel o! .the Depart.~ent o! :>e:ense. 
Le~al Op~=~=n No. 2. October !2. 1953. upon wh:.:::. the State 
~epar"::\er.t aet:.cn is ~sec} is no':. :.: aec;:;ance.w.:i.th the :av. 

Notv.:i.t~stanc!!.:l~ these c:::clu.sions. we :eco~:.:e that the 
u.se ¢-Gove.r::.::ien-:.-cnmeci er leased autcmoci!.es !::? . !-.ic;!':. :ank:.::.c; 
o!!ic::.&.ls === -=:avel ~e-cveen ~~ a.::.d W'O:"~ ~s ~een a c:cmmcn 
:;::-ae::.:.:e !::: :u.::y '.!ea:s :.:: a .:.ar;e ::n.:t:U::>er o: ac;ene:.e.&. (See. === example. our =epcr: to :...~e Senate C:>:=t:.ttee :n ~pp:;~r:.at:..c::s 
on "gow ?asseni;er see.ans ~n the reaeral Gover.::.:nent are ~sed anc 
~ai;ed.." s-~5S7l:. Se~emoer ~. !9i4~) ~e _:1:..st:.!:.c:at:.=:: aC:vanceC. 
::r th~s ~:ae:.:.ce :..s the app&rer.t a~eseenee :Y- the ~=i;:-ess 
Vl'l!.C~ :et;.:..!.e,:,!.y app:-=pr:.ai:e. '!':.:.:l.C.S !:::- li-:01.:.S:.!leS &nC Other 
rasselli;e.r aut;:nt:)c.:i.:.es k:.ovi:i;. ;.: ::ia::y :..::.s-ca::ces • t!le uses -:.= 
vh:.c:h they w~ll :te ;~ =u-c no-c .:mposinc; !i:tits on the ~sc:et:..cn 
o! ~e a9enc:.es :.n deter::.::.:..!:.c; what uses eonst:..tt-ce "o!~!c~a.l 
business." 

I.: adCit:.on. 't.!le Ge.neral Acecunt:.n9 Of~!ce :my. 1tsel!. 
have eo::-:.:-:.:Uted t.c some o: the eon:~ion. As :we stu.C!.ed our 
past dee:.sions :.n order to respond to t.~e C'h~::=an•s request. 
we reec;--!.:.ed ~at .i:: some .:i..ns-;;.anc:es, ve cay have used cve.r!.y 
bread .lan;-uaqe vh.!.c:h .:.=:plied e.xcept:.on.s -::.o t..~e statutory ;::o-
hil:.:i. t:.o:: ve c:.:i.d :01:'. intend.. ('!'his Wl.ll be C.:.s~.ased :.n mi::re 
detail later.) For t~ese reasons, ve do nct tbink that 2t 1s 
appropr:.ate ~ seek recovery !:om &J!1 off!c::.ais who have l:>ene£:.tad 
!rem hOme-to-wcrk transportation to date. Our interpretation 
cf tile law 1s 1..ntended to apply prcspeeuvaly only. 

· Fina.J.ly, we note that the General .Accom:t~nq Office has made 
several let;l.Sl&t:.ive reeQ=ne.ndations 'CO the Coru;::-esa over & per~od 
of years to c:lar:.fy its :.ntent about the aeope of the prchibi.-&:.icn. 
A:nonq otber thl.nqs. we su99ested that the Ccni;resa c:onsi.aer 
expanc.i.%10 ~e present exa:mpt:.on to 1nc:lud.a t~e hods cf all 
a9e:ce:.es and ~erhaps their pr:.neipal deputies. This dee~sicn. 
therefore. need not bft·eonsidered ef!ec~ve liQ.th respee"C tc 
&u~eney ·heads and theU' p:-:.:ce:.pal deputies w:it:..1 the end cf the 
present Con~ress in order to allow the Conc;ress suf !!c::.ent ti.me 
to consice: our suq;es~:.cns. C':!'lis :!oes no~~ cf course. ~ne!~ce 
ar.y a9eney whose use of !'DO~o:- vehicles has ~een ~~e subJeC:: cf 
& spee:.!ie Ccn~ressional rest::.c~icn.} • 

9 
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The Law 

... 
See1:.ion 134' of title 31 of the Onited Sta~es Code 
stat.es: , -
•(a) Except. as speei!ically provided by law, an 

appropriation may be expended to maintain, operaie* and 
repair passenger met.or vehicles or airc'!'"aft of the Oni~ed 
States Government that are used only for an of!icial 
purf'ose. An of!icial ?UT"?OSe does not include transportinq 
of!icers or employees of the Government. betveen their 
domic:.les and places of employment except--

( 1) medical of!!cers on out-patient 
=edical service: and 

(2) of!icers or employees per!or.ninc; !iel~ 
wo:-J: !"ec:u:..:--:.nc ::--anst>Or-:.at.ion =et.veen :.~ei.:r 
do:ic:.les and-places.of employment. vnen :.~e 
t.'!'"anspor:.at:.ion is approvec ':1y :.:ie nead of ::.~e 
ac;enc:y. 

(~) ~his see:ion' does n'ot ~pply to a znot~r venicle or 
air:T'af: !or :.!)e of !ici&l use of--. 

(1) ~e President: 
.. 

(2} the heads of executive depart:Dents listed in 
sec:ion 101 of title S; or 

: 
(3) principal diplomatic and consular _of!ic:ials.• 

Sinee vehicles may not. ·be operated with appropriated 
funds exeept for an •otfici~l purpose• and t~e ~erm. 
•cff ieial pu17ose• does not include transpor:a~ion t>e~ve-en 
bome and work, (except as otherwise spec1fieal1y provided), 
.... reqard subsee1:.ion (a), .above, as constitutin; a clear 
prohibition which cannot be waived or modified by agency 
beads tbrou9h re;ulations or otherwise. 

. While the lav does not specifically include tbe employ­
JDent of chauffeurs as part of the pronibition in subsection 
(a), GAO has interpreted tbis sect.ion. in eonjune~ion with 
other provis1ons of law, as autbori:in; such employment only 
when the officials being driven are exempted by aubaection 
(b) fro= the pronibiticm. 1-150989, Apr1l 17p 1963. 

10 
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The State Oeeart~ent Deter:nination 

Afte~ researching and CGnsiderin9 the provisions cf 
section 1344, the State Depart2ent•s Le9al Advisor informed 
the State Oepar-:ment's Onder Sec~etary for Management fin a 
memorandum dated July 12, 1982) that there is •no leqal 
impediment• to authorizing the State Depar~men~~s Onder 
Secretaries and Counselor to use Government vehicles and 
drivers for transportation between their homes and places of 
employment. (Previous to that opinion, the State Zepartment 
had restricted such transportation to :..~e Secretary and 
Deputy Secretary.) The Legal Advis~r founded·~is :etermina­
tion upon several bases. 

. 
For his first basis, the Legal Advisor relied upon an 

Oc:-:ober i2, 1953, opinion· by :he General Counsel cf t~e 
Defi!nse Pe?ar-..=ent vhich concluded that the ?hr•se •heads o! 
exee-~t~ve deoart:ents• contained in 31 o.s.:. S ~344(~)(4) 
{ t!'len :-eferred :.o as sect!. on i 6 (.a){ c: ){: l of ::ie Ac-: o.£ 
Auqust :, 1946, &O Stat. 810} •is not li:ited to :o'l.binet 
O!!icers or Secretaries of exee-~ti ve depar~en':.s, ·but. 
includes also Cle principal officials of esecut:ve 
de?ar~nts ap?Qinted by tte ?resident wi~ the advic:e and 
eonsent of tne Senate.• "A;plyin9 :.he ::>00 General :ognsel's 
conclusion, the State Oepar-:.:ent's Le9al Adviser !~und :!)&t 

.t~e Sec::"etary, Oeputy Secretary, Oncer Seere~ar:es, and 
Counselor {vhom he refers ~= as the •seventn "!'l'c:::ior ·Pr~nei­
pal.s • ) may be re~arded as •heeds of dep.a.rt:aer:.ts·• ~=r the 
pur;>oses of section 1344(b)(2), and are therefore eli9ible 
to use Governmenc vehicles and drivers for home-~rk 
transpcri:.a't.ion. . . 

Secondly, the Leqal Adviser determined :.hae home-tc­
wcrk i:.ransporta~ion for the Seventh Floor Princi?als is.&lsc 
au':.bori:ed ~&sed upon bis ~nst:-uc~icn of the exempt~on in 
see~icn i34,(b)(3) for •Principal diplo=atie and conaul&r 
officials.• The Leqal Advisor stated in bis aeJ111Crandum :.hat 
t..he Seveneh Floor Principals •all sbare in discbarge of tbe 
Sec:retary's diploi:ueic responsibilities in ·much tbe same vay 
as a:i.bassadors .abroad; and the [StateJ Depan::JDltnt • • • is 
uniquely qualified to determine vhat diplca.atie fmn::.icna 
are and who performs them.• In his interpretation. the 
restri~ion on home-to-work transportation in aeet1cn 
1l44(•) would not apply to the Seventh Floor Pri~cipals 
because they are all •principal diplomatic• ••officials.• 

. Fer his final basis* the Leraal Advisor cited our deci­
sion in 54 Com~. Gen. 855 (1975). Th•~ decision. accordin9 
to the t.eqal Advisor, •holds th&~ where there is a clear and 
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present danger, use of Government vehicles to transpor~ em­
ployees to &nd from home is not proscribed.• The Le9al 
Advisor also quoted the !olllewin9 passage from that 
decision: 

-•In this regard we have long held that use 
of a Government vehicle does not violate the 
intent cf the cited statute where such use is 
deemed to be in the interest of t!'le Govern­
ment. We have furtber held that the control 
over the use of Gover~ment vehicles i$ pri­
marily a matter o! ad~1nistrat!ve discretion, 
to be exercised ~y the agenc::"j' concerned wi:.!l­
in the !ra.mewcrx of a~~lieacle laws. ·25 
Co:rc. Gen. 84 4 ! 194 6 ) : • 54 Com~. Gen. a-:. 8Si. . ·. . 

,.sed upon -:!:at passaqe. :.!'le Legal Advisor·· eon eluded :.!lat 
CAO's dee~sions sup?Qrt the ?Tepositi:n :ha-:. home-tc-wcrx 
transportation lS ?er.t1ss1~le vnenever there is an adml~ls­
tratlve deter:.ination oy t~e heac of t~e aqeney ~hat ~~~s 
w0uld ~e ~n ~be ~n~erest of ~he Governmen-:.. and nc~ :11erely 
for t~e ;:>erscnal eonven1enee of :.be employee cr of!!c!al 
eonee!"':"led. .. 

The ~~al Acvisor :hen refer:-ed :o the Fcre2qn Af!airs 
Manual CFAKl eo demons~~aee that ~he Sec:re~ary, t>epu1:Y 
Sec:T'etary, Onder Seereearies and Counselor •snare in dis-

·· c:.~arging tne suDseane!ve responsibilieies cf :he Sec::-etary.• 
and have been pla~d ~y !av in the order· cf succession ~o be 
Ac:ing SeeTeeary of State. Ac:eording to the ~qal Advisor 
those of!ieials •eonst!tute a management group--t:!)e Seven:!1 
Floor Principals.• The t.e<;al Advisor no~e~ that tbose 
officials nave •heavy after hours official represen-:.ation 
res~onsibilities·and a heavv load of otner of~ieial reS'DOn­
sibilities wbiC'l requires virtually around"tbe elodc ac::Ces­
saoility • • •.• The Legal Advisor concluded ~hat i:.hese 
considerations •would support a.n administrative determ1na­
tion that it is in the interest of the Onited States. net 
personal convenience,• to provide bome-to-work transpo~a­
tion for the Seventh rlooT' Principals. In··nis opinion~ suc:h 
a determination would satisfy tbe requiremen-:.s cf GAO'a 
decisions. 

tHseussion 

We disagree with :he analysis and conclusions cf the ' 
Leqal A~visor. Wi~h regard to the Legal Advisor's first 
basis, ve have reviewed :ne October 12. l9Sl t.eqal Opinion 
No. 2 of the ~eneral Counsel o! t~e OOOr U?On vhic~ the 
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Legal Advisor relied. (We have been informally advised that 
I>OO has never over:urned or JDOdi!ied th&t opinion although. 
as a ma~:er of internal policy it bas, over a period of 
years, cur.tailed the use of..3overnment vehicles for sueh 
transportation.) We do not a9ree vith the 000 General 
Counsel's conclusion that the exemption in subsee:ion 
1344(b){2) for •the heads of executive depart~ents listed in 
see:ion 101 of title 5• includes the •principal Of!ieers Cf 
executive depart=ents appointed by t~e President vi~~ the 
adv1ee and consent of the Senate.• The term •heads• ct 
exec:u:ive depar~ents is not synonymous witb the term 
•princip,al of!ic:ers, • par::ic:ula·rly when the •head• cf eec!:l 
of the 13 •executive depar:=ents• listed in section 101 cf 
title 5 is erplic:itly des19nated in ot~er statutory 
provisions. For exampl~, lO o.s.:. S 1Jl provides that 
•rtlhe.·e is a SeCTe~arv bf !)efense, who is t.he heac! cf the 

"I)eQar-:.: .. ent of %)efense • * •• • 1 / :n 22 !j .s .c. s 2651 r h: is 
?rovid~d :~at •r:Jhere shall ;e at ~~e seat of 9overnment an 
exee~:!ve depar~nt :o ~e ~novt'l as :he Depar":.:lent c! State. 
and a $eeretary cf State, who snall be :he head t~ereo~.· 
<=~e State Oepar-...:nent's own requl•tions ~rcvide !!lat :~e 
SeCTetarv of State •is :~e head of t~e ~eDar~ent cf State.• 
1 FAM :io (~u.ne !B, 19~61.J Sim11ar desi~nations of ':.~e 
•head• of eaen of :be oi:er •e:ee~t~ve :;epar-..:nents• may also 

· . 

.:_; =here is one statutory exception tor t~e Oepar=:Dent of 
Pefense. When the jepar~ent of Oefense va~ created 1)y ~be 
National Sec:-~rity Ac:: Amendments of 1949. Pub. ~. No. 
81-216, Blst Con9 •• lst Sess •• 63 Stat. 572.· 591-92 (1949), 
Conqress expressly provided in subsection 12(g) ~at, 
despite the consolidation of the ttree military depar~nts 
in~o the ooo, the Sec::T'etaries cf the Army, Navy, and Air 
Foree continue tc be vested vith the statu~cry aut:cr1:y 
vhi. en waia vested in tbea when they enjoyed the at.at.us of 
Secretaries o~ executive depart:mentsr See e.c., S. Rep. No. 
366, S1st Con9. 25 (1949). That authority 1s to be 
exercised sub;e~ tc the discretion .and control cf the 
Secretary of Defense. Id. for this reason. the Secretaries 
cf the An:rry, Navy, and Ai:- For~ may also be regarded •s 

:beads of the executive depart::Dents. even tbou9b t.heir 
respec:ive a9enc1es are not listed in S u.s.c. 5 101. 

13 .I 
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be found in the United States Code. 49 o.s.c. S 1652 
(Transportation): 42 o.s.c. S 353~ (Bousinq and Ori:>an neve­
looment): 29 o.s.c. S 551 (Labor}: 15 o.s.c. S 1501 
(Commerce>: 43 o.s.c. S 1451 (Interior); 31 o.s.c. 5 301 
(Treasury): 42 o.s.c. S 713~ (Energy): 42 o.s.c. S 350ln., 
as a.mended bv 20 o.s.c. S -3508 (Be&lth uid Buman Services l: 
!S u.s.c. s ~03 (Justice}: 7 o.s.c. S 2202 (Aqriculture): 20 
o.s.c. S 3<4ll (Education). TherefcTe, ve ·eons't:rue sut>sec­
tion (b){2) of section 1344 to refer st~ietly 't:O tbose 
of!icers who are appoin'ted C.c:- who duly succeed) to t.!le 
positions desi9nated by law to be •tbe heads of exec~tive 
departments• as listed in 5 c.s.c. S 101. 

·. 
Moreover, tbe !eqislative history upon vnicn tbe 

General Counsel :-elied does not supper~ his eonclusicns. 
For exa.mt)le, the General Counsel e!:ed -:.he Ac'! ~£ Mare~ 3, 
:s7:?, ·;,· sta-c. 4SS. 486. -and -:.ne eeoate on ~!la~ Ac: in ::ne 
~enqressional Glone, 42~ Cong., 3r: Sess. :io4 ~lS7l), fer 
:.~e ?ropos1~ion :~at •wnen Ccnqress wanted :o !imit :~e 
ex;ires:non £heads of exec:ut!.ve depar-::nents} spec:.!ic:al!y 't= 
CaJ:linet Officers, it did so in ?ree:.se 'ter:s and added a!'ter 
'neads o! exec:ut:.ve de~r-.:nen'ts' t:.e ~uali!!ea~~cn •vno are 
::z..moers of -:.be Pres:.~en't. s :::'1l:nnet... ao~ver. OUT exa.m:.­
nation of ::be e:.ted.Ac-: and deca:es !ailed 'to =-eve&l t.ae ~se 
of ei::her ~nrase in the Ac: or t!'le_ leq1slat!ve c~ca'tes. On 
t~e con'Crary, !rem our examination, it appears :bat the Ac: 
and t...~e deca:es on it explicitly and repeatedly distinquisn 
bet...,een '!..he h1tad.s cf t.be executive depart:l)ents .. and the 
•persons next in rank :o the heads of :>epar"!men~s.• See 
Cong. Globe, 42d Ccnq., 3rd Sess. 2100-2105 (187~); Ac-:. o~ 
Marc~ 3, 1873, 17 Stat. 485, 486. : 

As his second basis for coneludin; that the •seventh 
Floor Principals• aav ::>e author~:ed to receive home-to-work 
transportation. the State Department Le-~al Advisor cons~T"Ued 
suoseeeion (b)(J) of section 1344 (which exemp1:.S •principal 
diplomatic: and consular.officials• from the restrictions on 
bome-to-work transpcri:ation) to include the •priru:it:)a.l 
of!ieers of tbis {State} nepartment.• (Empnas~s,aodec.) 
Accorcinq to the .t.qal Advisor, tbe •principal officers• of 
the State Oepan:.ment are the Sevenl!h Floer Principals. We 
do not concur in t.hat construction of su=sec:ticn 
1344(b)(3). For similar reasons ve also disa9ree vitb the 
DOO General Counsel vho concluded in his 1953 opinion <as 
cited and relied upon by the State Depar~ent ?Atqal Adv1sor) 
that the phrase •principal diplomatic: and consular of~i­
cials • includes •those principal of!!eers of the Government 
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whose dut:.es :eq~:.:e !:e~uen-;. o!!!c~al contac~ upon a e!plo­
mat:.e level wi-:~ :ar.k:.::; o!!iee:s ZU!d rep:eser.tatives of 
forei;-n ;ove:::..-ner.ts. ·• C!.:tphas:.s addec.) · 

Al':.hou;h the ~nq:-ess has not ce:fi!led the term •pr:.::c:~­
pa.l C.i;:loma-:.:.:: ar.C. eor.sular o:f!ic:ia.ls .. as \lsee in see-:.:.::: 
1344 • .it has ce:!.:.::ec "pr:.::e:.?al of!ieer" as· that te.r.:1 :.s 
\lsed in !.he context o: ?e::or.""..J.::9 C..:.plomat:.c::· or c::or.su2a: 
cu-:.:.es. !n 22 tJ.s.::. ! 3902. it :.s ;irov:.ded that t!'le ter:'!': 
"p::.ne:.pal o!!!.eer" :ne2.r.s "t:ie o::::.::er :.r. c:t:ar;e of a C.i;:lc­
mat:.c mission. eor.s~lar !'!l.l.ssion • w •, or ot~er Fo:ei;::. Ser­
v:. ee ?OSt.." Consiste::"";. w:. t:h ";."~a-:. s-:.a::::~-:.e. tbe State 
!:je?ar--=:le:lt' s Tc:e:.~ A!!a:.:s Manual also c~::.:.!les a "pr:.::.e:.­
pa..l. o!:!icer" to ~ea.:: :.!le person who "is :.~ c::!la.r:;e c:E an 
e.~..:assy, a :e;at:.or.. c~ c-:...~er e:.;le~~t:.:: ::.ss:.:::. e c:=::s~-

~~ l~te ;ene:al or :o::s..:.la't.e of ~he ~r.:.~ec States. er a ~.s. 
"":::.terests .S.ec:~cr.." 2 ~ .;...!i. J 04l !..:.J {Oe~cer l.!, l9"7"'."). 
See also 2 !.:...!-!. ·030 {~cv. ~i. l95i) (s::.....-=.:..!a.: :e::..::.:.::.:.:r. :~ 
··r=:..::c:..ral :!!:.:e:·· ~ • 01:: :eaC.:.:; :: 4:.!-lese s-:a~=~==--:r a.:C: 
:ec;-.=-.!.a:e:-/ de!~~~~~:::s. ~~ c:~ji.=C~~c: V·~~ ~he rla~: :iea::.~· 
:.::; o: s'l:!:lse~:.=: ::> !!) o: sec:~:.on.:344 :eads ::.s ~= c::n­
c!~tie ~~A~ :e~:=e: -=-~e ~e~al i\.C!viscr•s Ce::..:~~~=n. :c= ~~a~ 
c! ~!:e ~c= c;.e~e:al =:l::lsel. ~s ::r=e~. :: cu: view ~!le 
•e- .. _.,. .... e .. .._ •. ,;·-~-::ia't.·.,;. ,.. .. ,... e'"'nsl:.l"' .. o~ ... - ... -:.s ....... ,v - -..-. r• -- _,,....._ -...r.-.. -· ...... - .-.... ____ ...,.~.._.. .. .. ._.._ 
enc:J::?asses -:...~ose :..:C.:.v:.c~ls who are pr::perly aes:.;::.a~ec 
(or sue::eeC.)· ~ head a .. ~=:ei;-::. C.:..;:;lomat:.c •. ·c::::.sula.r or o-:.!:e.: 

.s:.::..:.l~: :orei;:. Serr..ee ?est. 

!".:...-:.:ie:=r~. ex.am:.:un;:.on c: ':..~e or:.;:.::.al enac:-:::;e:c:-:. 
wh:.c~ was :in:er e:>c:.::.ed as aee-:.:.on l3'4 ::Y ?ub. L. No. 
97-,SS. 96 Sta't.. 87~ ClSS~} al.so su~po:-..s ·~he ccnc!us•cn 
tha~ -=..;e Con~=ess :.:tended ~= li.::U.~ ~he meSJ:.:.n~ c~ the 
phrase "?r:.::c::.;:>al c!:.;:lc:na:i::.e a.nC. c=su.:!.ar of!:.c:::.al.s .. to '!he 
o!f :.eers :..: c!'lar;e c! !:rei;-::. ros-:.s. SeC"':.:..cn l.6 (a) Ce~ f 2) c! 
the Ac-:. o! Auqus't. 2. l,46, Clap~. 744. 60 Sta~. sio-a~ 
prcv:.deci, :..: per::.:e::t pa.::-:: 

"'!'he lim:.. tat:..cns c! thi.s para~aph f:'!cw 
con-:.a:.:ee in sec-::.on ll44(&)) shall net apply 
to &.llY mo-:.or vehicles or ••rc:::aft ~=r· 
of!ie:.al use of the Presiden-:.. the heads cf 
the exeC"llU ve depar-..:M!n't..s ei:n.:1.mera ted :..::. S 
o.s.c. l. a.rr~af~tders, ~;;•s>e~s. e~ar;es 
~·~::a!aes, enc ~=~e. rr;~c;;al :;gloma~;; 
am: =:ir.st;.!a;- ;;:::;,a.:..s." (!:::lpna.s:.s edcied.l 

As ~he underlined lan;"~•Qe makes clear, Ccnorews ~ntendec 
the -:.er:n "?r:.='1c:.pal ::.?lomu:.:.c: anc con.su1ar cffic:::.als- tc 
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i.nelu.de a.mba.ssa.dors, m.inis~ers, ehart;es d • a~!a.i.res and ot-~er 
si:lu.la.r of!icials. The eodi!ieation of ti~e 31 was not 

· i:c:r.ended to :::ia.ke any subsi:.A:l&ve c!lanc;es in the l..aw. See 
a.a. Rep. No. 97-651, 97t.~ £onq., 2d Sess. 69 Cl9S2). ---­
Com:are also, 2 F.A.M. SS-04l(i}, 043 (Octcber ll, 1977) 
(pr:.nc~;.a• o:~i:ers a.re ambassadors, m.i:Usters, charqes 
d' a.!!ai.:es, and ot.~er si::lila..r of!:.cers who are i.."l c::!-..a.r~e cf 
~oreiq?l Service Posts: each such person is ~~e •p::..."lci?a.l 
di?lcm&~ic =eprese.ntat~ve o! the United States • • • to ':.!le 
aover-....:nent to wnic~ he is accredited"). There!ore, we 
conclude t:hat t.~e Seven':.!: Floor ?r:.ne~?&ls a.re not •pr~­
Ci?Al di?lc::a~= and cor.sula.r o!!icials"·who ::ay 1eqa.lly 
receive home-to-work tr~~sportaticr.. 

l!l ar;u~c; -:."le t!:.ir:! ba.sis !or !lis C:.ete:-..:.:-.a.:.:.on. ~e 
~eqa.l Advisor relied sp~ci!ica.lly on Cl:: cecision ;:,.: S~ 
C:::~. Gen. 855 (lS75). · T=.a.t case cc~ee...-::.e~ ~~e ::i::v:.s•=~ 

~e::::-- hc:ie-r..o-work =anspc=~i:~cn !er ~o:: em::loyees ·wile we:e 
s--a-:..:.::nec :.: a !::=ei~ count-ry where, &cc:=~q -:.:::> -:.!:,e 
~O~ su.!:::l:.ss:.cn, :=ere was se.r:.ous da...~;e: -::.:: ":!le ~lcyees 
:bec:a.u.se of -:e.rro=:..si: a.e-:.:.vi~es. · ·As. -==.e .-:.eaal. A.c:v:.sc: 
:.:.:.:.:.a..:.Z.y &cbc:wlec;ed, our dee:.sicn :.=. -•.ai case !!Clc!s 
~-:where =ue,is a ·:lea.r anc! ;:rese.ni: C.a.nqer• -:: ~e=.­
=e.n-: e::::ployees ~ :!le ~=--~.s.b.:..:; o! !:c:::e--=:>-wc:k. t:a.nspc::-..a­
-:.:..on i.:l Gove:::::m.e.n-:: ve.c.::.c.!.e.s w:t.ll &!!er:! :::":.ee~e:: =-ct Ot:.:l.e:'-

. w:.se ava.:il~le, ~en ':!le ?=Cvision ::! suC.::. =a.nspc:--JS.t:.:n 
.:.s wi .. i.::.:: t..=.e e.xerc:.se o! sou::u! ae-·-:s=ative ~sc=e-i:.:.cn. 
S4 C-P· Ge.::.. ai: ass. ·· .· 

'!'!le ~a.l At::viscr ean quotes ~e sec::one passage !=== 
t.'i.e decision (sei: !on:..!: ear!.ie.r) whic.::.. as t:!l.e :e!::e.re.nce 
i!lc!ieate.s, vas ta.ken !==m :s Comp. Ge.n. l.t<t" (1946). ::!lat 
pa.ssaqe b.a.s ~ repeated a :n.:::.::>e.r c! t.:.::::ses •&S dic-::a in .-
ot.b.er Comp=olle.r General decisions. CSee, for ex.an::'ple, 
S-lSl2l2, Auqust. l.S, lS74, or B-178342. May I, 1!73.) 
St.ancii!lq &lO:le, it ce.r-..a.l..uly implles that whai: c:cnst.:.=-;es 
o!!ie:.a.l ~u.si::l.ess is & dete.r:::t.i::..atj.on t!l.At lies vi~ ee 
d.iscret:.on of th.• agency head, and i-: is ~ sur;;:r.i.s.:inq 
t..u-: many aqem:ies chose to act on t!lat •u1su:mpt.ion.. Eoveve:., 
a.l.l dec:ision.s must be read in center:.. Tbe se:m.:ina.l. dec:.s:icn., 
2S Comp. Gen. &44 (1946), denied a c.lai.m ~or cab !'a.re !:>e"CWeen 
an c:ployee•s hc:me &.:lld ee qara;e where a c;ov~t. car 
was stored, ~rior to be<;;~n2nq o!!ic:~al t:avel, QZ.l, the. 
qenera.l pr:.=.c:ii=le that a.n employee mu.st bear h:i.s own cam­
mut!.nq expenses. The dec:.sicn ~en u..ic!.. in paasi,:q, 
tha-t i! an ac;ency dec:::..ded th.at it was mere a.dvan"t&9eous 
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to :!le Gover."..:::tent !or o!!icial t:avel to start !r~m an 
e:m:lovee's home :ai:...~er t..~n !:cr.n his place cf ~usi~ess 
er: rresu::i.a.bly, from t..~e ;aza9e, •tsJuc~ use of a 
Gover:-.:tent AUtOillO~ile is Wit..'°l.in the mean.in; O! •o!!i:ial 
pu...-rioses' as used i.:l t..~e act.• 

Peputy Assisunt Attorney General I.eon 01.:lan. I>epart- · 
ment o: Jus'ei.ce, wrote a me:mora.ndt::n op.i:lion on t..~~s topic 
!or i:...~e Counsel to i:...~e President on Aug~s~ 27, 1979. A!te.: 
c;uot.:...~; t.~e above-~enticned 9ene:a.li:at~cn a.bout aC.~i::..is-:::a­
t~ ve ciscreticn to AUt:...~ori:e.home-to-wcr~ ~anS?Cr":.!.ticn, 
't:l:An ccnclude.ci: · 

•su-r. t!:.is sweepi:.; !a.nqua9e !las ~een a;:?liec 
na::r:::wly ::y !:>oi:.!; ':..°le c=?~=l.:er General anC. 
t.!:.is ::>epar'::le!:.t • • •. We a.re awe:e o! no-:.=.:.::.; 
't."'.at SU??O::":S a ~road application :f ':!le e.xcept~c: 
!=:l!ed :v -:...9le C.=::=olle.r Genera.i. '.:!'".a-: exce=~=-=n 
:nay !:>e ;:2.i:eci cnly wnen :be.:e is ~o C.Cu='C ":-":.a-: 
t:be :.:ans:>er-=.a~on is nec:essa_-,, -:.o !i=-~e.: a.:. 
o:!!.:.cal ;ur,:cse c: -:.!le Gove::-..=en:. As we view 
:::., only ~c- -::-J.ly exee;>~onal s:.:~~=::..s 
ex:.st: Cl) wner~ ~re :.s qooc :ause to ~ei:..eve 
':!:.a.-:. ':!le ::.nys:.:~ sa:ei:y o: -=:.e o:::!:.:::.a.l. :ecr.:.:.:es 
~s r::oi:ec-:.:.e:, a.nc! ,2) where ce Gover::::nent 
.te.m?cra.r:.!y "WCt.:l:i !>e depr!.veci cf esse.ni:.::..a.l 
services :.m.less.of:!ic:.al t=a.nspc:r-..:atic: is ~rov~ded 
t:.o ena.Cle -:..:e of!i::e.r to c;et: -:~ work. Boe • 
cai:eaories :ust !:>« ccr.!ined ~c unusu.a.l ~ac:~ 
c:::::--.=i.s 'C.Ances • • 

Moreover, even under the c:..r==::ts'CJl.nces C.isc-..:ssed in 
t!le <;er:;:,risi:. ac:--=..v:.ties case :elied on :,Y t:!le State 
!jepa....~en-r. !.eqa.l Adv:.ser, we pointed OU':: t:.!'at sec-...:.;): l.34-4 
cioes not expressly ~ut.~ori:e eit..~er ~. exercise o! sucn 
c!.!sc::ec.o: or ':!le ;:rov.ision of suc!l :.:anspor'C.atic:. we 
then s u ted: .. 

. ·t..~e :::Cad scope cf 'C.he proh.i..J:)iticn in [wha'C is 
now sec:--ion 1344], as well &s ~e ex:.stence of 
specific sutut.ory e.xc:epuons t."le.ret.o, si:::cmc;ly 
suqqes'C.S ':!lat speei:!ic le;islative aut!lority :or 
such me cf vehicles shou.1.d l::>e scuqht &'C t!'le 
earliest:. poss~le :.ime, and 1:.!lat t."la exercise of 
aci:ni.::.is't:'a~ve dise:e~ion in tile iJlter:.:st should 
be :ase.rved ~or t.~e most essen-:.!.a1 eases.• 
54 Ccmrp. Gen. a-c 858 (!oot:lOu cm:U.-::tedl .. 
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Thus. it vas the neec to ~::tee-: 3'over:--~er..t f!r.l?!oyees 
!:o~ a clear anc present can~~= {not s:.=;:ly an ac::~:.n­
ist:at:. ve ceter::-~~.at:.on o! ~e Gove:::.~ent'S ir.tereSt) 
wh:.ch lee us .to aut!'lo::.:e t~e :.r.-:.er:.:::i ;:-ovisior.. cf 
heme-to-work t:anspor-:at:.on ur.-::.l spec:.!~= le~:.siat~ve 
author:.ty !or such ~=anspo~at:.:~ eou:: ~e octa~~ec. 

su=sequent Comptroller ~e~eral's cee:.sicns have 
net :el~ed upon an ac:..~~:::.st:zt:.ve ceter:-...:.nat:.or. e= ~~e 
Gover::.~e:t's ir.terests as -:!'le sole :as:.s !or e:.t!'ler 
ap:;::ov:.nr; or r!isa;:;;:rov:.::c;. hcr.1e-tc-•c:k -::ar.st:o:--:.a::::.cr... y 
We ~ave, however. so~ewr.at :roacenee -:~e ·eonee~t o! ar.. 
e~er;enc::y sit~at:.o: to .:..:::.e~~~e -:~~~era:::-· :us se.:-::.:e 
::r e.s~~~~~al e.~pleyees C\!:'~~; a ~u::!: ~:a~spc:-;a~~== 
st::.~~ S4 ~-Ger.. l06c ;:~~s;. ~- 6C :c:::;. ~r... 420 
~:~a::. 

~ere ~s one c~~e:: ::.a.r:=w exee~~~== ~ :~e ?::h•:~~~==­
wh:.:= she~: ~e ::ient:.or.ec. Whe:: :rov:.s:.or. o! hc::ie-t:.:>-•c:k 
~=a~spc:-:,a:~cn ~= :;ove:::..~e:: e::rl:?ees !:.as ~ee: ~:=~:en~ 
~= =~~e:-wise a~~~.o:~:e~ ~e e! ':...~e ~e~~:.les ~:vc!veC. !.e .. 
was ~::w:ic!ec o:: a .. space avc:a:..:e·• :as:.s. a:ic :.:..::. ::.ct 
:es ul.:. :.~ acc.:::.:. onLl exper.s e t:::> :..:-..e :.Ove:---ien-:.. ve have 
raised no oe .J ee-:.:.o::.. See. e.;. , s-;... 9 5 C":' 3. Nov~er ~!. 
! 979 .. :.:: "'ru.en acic:.:.:.ona.l ~l:vees we:e a.u-:.!:or:.:see ~= 
~o ~ome "'i:.~ an em~loyee who·...-a; c: !!.elC. c~-:y a::c -:.here­
!ore was e.xe."tp~ ~:o~ -:..~e ~:en~=~i:.:.o~. 

.. 
Onless one cf :.he these e.xce~t:.or.s out!ir.ed ·above 

a~pl:.es. a9ene:.es :ay ~ct properly exe.:::.se aC:::-..:.~~s-:...-at~ve 
~sc::et:.on to ;rovic!e borne-to-work ~ar.spc=r-:.at~:r. f;r t~e.:: 
o:!:.eers and employees •. unless ot~erwise ;:ovie~ ~ 
s~a~~~e. !See ~. lO c.s.c. ! ~633 ~=r an exa.-::;:le cf a 
stat~to:-y exempt:.o: for employees on ::J.l:.tary :.:stal1aticns 
anc we..r ;il&n't.s 1.::lder spec::.~.:.ee. c::.:c:u:nstanc:es.) 

~/ An aut:.:.-: repo~ vhic:h was ;:::.::ar:.ly c::nc:er::ec! v1t?:'l m:.suse 
of !edlral employees as personal aides -:.o Federal cf~~c:.als. 
G.AO/:P!=-82-52 ts-;07462. :uiy l4. 1962) ::my have created a 
c:cr.t:e.ry i:npression. !:. ~oo. quo't.ed ou: !97S dec:.s~cn. 
withou't. !ully dese::.::.n; 't.~e li~!'t.ed c:::'t.eX't. .:.n vh:.ch the 
exere!se o! aC:.i::.strat:.ve cis.c:et:.or. ::u.;ht be per::u.ss•~le. 
':he error was inacver:en't.. 
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... ~=~ ......... -~. -
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ln li;ht of t.~e !cre9oin;, we conclude t.,at, un!ess 
cne of : .. he exceptions outlined acove AP?lies, the ~eputy 
iec:etarv of State, the Oncer Sec:etar~es, anc the Counselor 
~av ~ot be au't..~ori:ed under 31 ~.s.=. i lJ44C~> to use 
Go~ern~ent ven!cles or crivers !or transportation ~etveer. 
t~ei: homes and places o! employment, nor may any other 
o!!icial er employee of ~~e Depar~ents of State anc ~efense 
(ot~er ttan the Secretaries of t~ose ~~o·Depar~ents. ane 
t~e Sec:etar!es of the Ar~y, Navy, anc Ai: Force> ~• so 
aut~or!:ec ~r.oer that su~section, ~r.less -:.~at ?erson ~~s 
~een ?rC?er!y appointed ;o: has suc:eecec) to ~e -:.,e ~ead 
of a !orei;r. ci;lo=atic, consular; or ot~er Forei;n Ser~iee 
?Ost as a.n_a.J::U:1assaoor, :i.~:.ster, c!:Ar;e d'af!ai.:es. er. 
a..r.o~e: s~~ar ?rJ...~e~?&: ci?loma~~= er cQnsu!ar Qf!ic~al. 

\/1 : Ii I /I . 

:) ~li '. pnd-J 
Ae~~n; :::~:rellerr=enera! 

\o: :..::e :..-r.~~eC Sta:es 

•. 

·. 

·. ·. 
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Of ~,e 13 depar-...ments and agencies :eviewec, 10 provided 
home-t'.o-work transportation curing the period c£ our study. T!'le 
t..~ree t.~at eid not provide sue~ ~ranspor:.ation were the 
f.nvi:-oru:iental Protection Ager.cy, t..'i.e "Federal. Eome :..can Bank 
Soar:, and the National &cier.ce Foundation. 

In a February 15, 1983, letter to GAC respcnci~g to our 
req~est fer infor:iaticn, the Assistant Attorney General £or 
AC=~:;~stration, Deoa:-:_~ent cf ~ust~ce, stated ~~at t..,e AC~ine 
Acrr~::ist:ator, Drue En=c:ce~ent Acr:U.::istration: 'the witness -
Sec~rity Duty Of:icer anc -:..,~e ~eac~uar~e!"s cr~ver,.Unitec States 
Marshals Service: anc ~,e ~i=ec-:::r, Bureau of ?ris6ns were 
?rcvicec ;over::...~ent vehicles -:.!lat -;..~ey :!::ve :et~een heme anc 
wcrk wi-:...~ou-:: us.i.::; a c.~au::!ei.:r. ~lsc, -:..~e ASsis~ai:-:. Sec:reta:::-.{ 
=== ~c.:.i~~s~=a~~c~, ~epar--=ier.~ ~= ~~anspor~~~~=~. in an 
~=:~: :1,,1gs3, 1e~~er, ir.!:=:eci ~s ~~a~ -=-~e Vice-Ccmtnar.Can~ == . - .,.._ 
~e ::r...!.~eC~ta't.es ::as~ ~ua:: =:.:es -:..: a.cc. !::::n wcrk wi= ::."le 
===-...an:an~ ~~ ~~s ~au=:eu:e: ?en~:!e. 

~e :cll~i::; -:.a.Cle shews -:.he ;:.se c! =-~al.l!.=ei.::eC. --:.:ar.s:)cr­
~a~~c= as :epcr~ec :y eac:..~ :: "':.~e seleC':.eC :ep&r-"'..:ier.4:-5 =r a~en­
=~es. ::= exa.J:::le, ':!le ~eoa:-~~n':. o: ~efen.se ce:~:es oc:~si::al 
_~seas ~heneve:.::!iciais,•:e~e~::e -:..~is :ho:e-~o-wcrk: ~ans­
pcr-::a~~c:: ~o ~e esse.n~al ":.O -:.he suceessr~: ac::-p~;:.sh::'len~ :: 
~~eir :uties :o: t..~at :!ay, :ut :let on a dai!y or :~u~~ne ~asis.• 

·. 

·. 

·• 

·. 
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A??E~rn!X II 

Oeoar~~ents/aoencies 

Off ice of Management 
and Budget 

_Depar-=.:nent of Oe fense: 
Off ice of the 

Secretary of 
Defense 

--

r:-eouencv 
Oallv 

Secretary 
Deputy Secretary 
Oncer Secretary 

of Oef ense for 
Policy 

Under Sec:-e-;ary 
of Defense for 
Researcn anc 
Engineeri:"lg 

Chair:nan, .Joint. 
Chiefs of Staf ! 

2! 

Occasionallv 

oeput:y Director 

Assistant Secretary 
of Defense 
(International 
Security Affairs) 

Assistant Secretar•1 
of Defense -
{International) 
S~c:.:ri·:.y Policy) 

Assist:ant. Secretary 
of De;fense 
(Comp~roller} 

Assist.ant. Secret.ar' 
of Defense -
(Mar.;x>w~rp Rese::-ve 
Af!airs ·anc· 
:..Ogist:.::s} 

Assist.ant Sec:::etarr 
· of t>ef ense -

{?ublie Affairs) 
Assistant Secretarv -

of :>efense • 
(Beal!:.!l Affairs) 

Assistant Sec:::etar~ 
of·!>efense -
• (Lea isla1:.i ve 

Affi\irs) 
Oe!=>a"r~ent of t>e­

f ense ·General 
Counsel 



De:a~:~en:s/aoencies 

Oepar~~ent of the 
Army 

' - --

.::>ecar~en-; of 
Navy 

·-

• 

F:-e~uenc•; 
Da:.lv 

Sec=etary of the 
Arny 

Chief of Staf!, 
Army 

Seeretar1·of :he 
Navy 

Chief of Naval 
Operations 

Commandant of the 
~arine Cor-;>s 

Occ.as1onallv 

Onder Secretary of 
the Army 

Vice Chief of Staff, 
Ar:ny 

Assistant Secretary 
of the Ar:ny 
(C!vil WorksJ 

Assistant Secre't:ary 
of t:!'le Ar:r.v 
(I:istalla't:lons, 
!..ogisties anc 
Fina~cial ~anage­
ment:} 

Assistant: Secre~3r? 
o! '.:.!:e Ar:::v 
(Hanpow~r anc 
~eser·.re _:,.f !ai=s J 

~ssistant: Secre~3r'f 
of -;!':e Ar:::y 
~~~eseare~, ~eve.::.-

o;;:nent: anc 
Ae::uisi :!.on! 

Commander ... Ar.::.y 
Ma~er:.el :>e'O'~lop­
men: and Reaci:'less 
Cc:mnand 

under Secretary of 
t..~e Navy 

Viee C~ief of ~aval 
Operations 

Assist~nt Commandant 
of !:.!'le Marine 
Corps 

Assistant See:etary 
of -:.."le ~avy 
(Manpowe:- and 
Reserve Affairs) 

Assistant Secretary 
of t!le Navy 
(Shipbui1dinq and 
toqist.ic:s) 

Assist.ant Secretary 
of -:he t.;avy 
(Researe!l, Enqi­
neerincr and 
Systems> 

Chief, Navy Maeerial 



Deoar:~ents/aaencies 

Depart~ent of the 
Air Force 

,_ 
-

j~?dr::~ent ~f 5eal:b 
anci :uman Se:--:.·ices 

~par::.:nent of Housing 
and Orban Oevelop­
men t. 

nepart-~ent of Just.ice 

Oailv 

Secretary l)f t:.h4! 
Air Foree 

Chief of Staff, 
Air Force 

Sec:-e~ar-1 . . 

Secretary 

Att.or:'ley General 
Deputy At::orney 

General 
Director, Federal 

Bureau of 
Investiqation 

APP~~DIX !! 

Occasional.!v 

Under Secretary 
of the Air Force 

Vice Chief of Staf~, 
Air Force 

Assistant. Sec:-etar~ 
of the Air Foree~ 
(Manpowe?:, Reserve 
Af f ai=s and 
Installations} 

Assistant. Secret.ar' 
of the Air Foree­
(Financial Manage­
meni:} 

Assis~an:: Sec:-eear1 
of ~he ~ir ~o~:e 
{Resear::::,. 
Pevelo::ment. and 
::.Og:ist.:.es > 

Commander, Air :oree 
Systems =ommanc 

Commissioner of ~ne 
Social See:.:r::t".r 
Adminl.st.ration· 

Administ.::-at:or, 
11ealt.."2 Care Fi-

~ nancinq ~minist.::-a­
ticn 

Dnder ·-sec::et.ary 
(no1:e a) 

Sol ic:i·tor General 

• a/':'h~ 'Onder Sec::-etar., is t)rovided !lome-to-work transportation 
- when he serves as ihe Ac~inq Secr~~ar-1 • 

...... '".; 
·" 
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• 

• 

~e:ar:~en~s/aoencies 

Depart:nent of 
Transpor~ation 

Central In~elligence 
Agency 

:~vil ~erona-u.::ics 
-:.. Eoarc 

Agency (note .::>) 

F~eral :om:munications 
: : :n.iu. s s .l. on 

~~deral Home Loan BanK 
Board (note b) 

:eceral ~=ace Commission 

~ational Science 
Foundation (not:e b) 

'!"otal 

Secretary 
Commandan'C of 

the L:Jnit.ed 
States Coest 
Guard 

Vice-Commandant 
of the Onited 
States Coast 
•".iuar:: 

Direc-:or 
Depu':.!'·virec-:.or 
Direc-:or, !ntel-

li;'?nce Co:n­
:nun1 ::7 Staf! 

-

occas1cna1:·: 

C~.a i :-!nan 
:our boarc :nem:ers 

C!'l.ai=:nan 
T~ree com:nissicners 

·. 
42 -

b/Tbese agencies-reported that they did not provide any home--to­
work :.ransportation. service to officials in the Washing~on, D.c •• 
metropolitan area • 
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JVST'IF!CAT!O~S C!':'!:> :'OR ?~OV!D!~iG 

BOME-TO-~ORK ':':RANS?ORTATION 

Five depar~ments and one agency cited their interpretations 
of 31 o.s.c. 1344 as the justification for providinq daily 
ho~e-to-work transportation to a total of 21 officials. 
The justifications given by the departments and aqencies for 
providing home-to-work transportation were as follows: 

Oeoar~ments/acencies 

Of !ice of Management 
anc Budget 

Depar~~ent of Defense 
Cepar-c.~ent of Eousin~ 

anc Ur~an Development 
Feoeral~'C.t;mmtunications 

Commission 

~epar-:::ient of Eealt~ 
anci Suman Services 

:Jepar=nent of Justice 

::>epa~=nen: of '!'ranspor:ation 

Justification 

Interpretation of decisions 
of t~e Comptroller 
General and the Attornev 
General • 

Depart~ent or.a9ency general 
counsel's interpretation 
of 11 o.s.c. 1344 
{fo~erly 34 o.s.c. 
638a(c)(~)} (note a} 

:nter.;::retat~on of 31 o.s.:. 
1344 

:~':er;:retat~on of ;1 o.s.c. 
1344, 5 o.s.c. T01• anc 
Comp~roller· · General. 
d~cisions 25 Com?. Gen. 
844 (1946) and 54 Comp. 
Gen. 8'55 { 1975} 

a/31 o.s.c. 63Sa(c)(2) was codified into 31 O.S-C. 1344(b) and 
- 1349(.b) by Public Law 97-258, 96 Stat. 877, 924 (1982} • 

.· 

• 
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A??E:~7DIX !I~ 

ne~ar~~ents/aoencies 

Cent=al !ntell~gence 
Agency 

Civil Aeronautics Board 

Federal Trace Commission 

•.r .. 

.· 

.· 

. · 

.· 

26 

Inter?retation of sec:ion a 
of the Cen:ral Intelli9ence 
Agency Aet of 1949, as 
amended (50 o.s.c. 403j) 

No~authorit? cited · 
(occasional home-to-work 
trans?crta:ion provided the 
chairman or o~her board 
members !or reasons of per­
sonal saf e~y and :.be infre­
quency of public :.ranspor-:.a­
tion at: :'licht) - .. 

No authori:.y :ited 
(infreq~en: bome-~o-work 
transpor:a:ion was ?rovided 
t:o the cnai:::nan and t~e ~hree 
eommissioners-vhen at-:.en­
dence was =equi~ed at: of!!­
eial meet:~~9s or !unc~!ons 
outside of re9ular ~usiness 
hours> · 

.. 
.• 

.• 

.· 



I' 

• 

AP?::!mrx IV 

CIRCUMSTANC!S roR 

PROVIDING HOME-~O-WORK 

"!'RANSPORTAT!ON 

Some of the circumstances sur=oundin9 the duties and 
responsibili~ies of those persons ?rovided home-to-work 
transportation cited by the depar:~ents and agencies were as 
follows: ~ 

DeDar~~ents/aoencies 

Department of Defense 
Deparl:ment of Justice 
Cen~ral Inl:elligence Agency 
Civil Aeronau~ics Board 

OeQar~~e~t of Oef ense 
Oepar-:.:nent===of Justice 
Cen~ral :ntelligence Agency 

Of !ice of ~anagement and 
Budget 

Oepar-:.::ien: of Oef ense 
Oepar~~en: of ~ustiee 
Oepar':.:nent of ~=ansportation 
Central !n~elligence Agency 
Federal Communications Cotn-!-

mission: 

Depar-:.:nent of Defense 
Civil Aeronautics Board 
Federal T=ade Commission 

Circumsl:ances 

?~rsonal safel:y~security 

·. 

Sec~ritv for classified 
doc:.iments 

Cacaoilitv of maintai~inc 
eonsiant• communica~!on­
with off ie!al 

·. 

Inf~equency of p.µblic trans­
portati~n or parking fer 
privately-owned venieles 
unavailable or unaccessible 
vit~in a reaso~able distance 

We did not evaluate the circumstances cited and are presenting 
them solely as a matter of informaeion. 

·-

(943562) 
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AN EQUAL OPPORTUNITY EMPLOYER 

UNrTI:O STATES 
CENERAL ACCOUNTING omcE 

WASHINGTON. D.C. ~ 

on,CIA.L liUalNESS 
f'tNAL.TY t"O& P'IUYATt Usu.:.tllO 

' 
... __ 

... : ......... 

... -· .... -~- ::_ · . . .. _-,..- t: 

POSTAGE AND n::o !"AIU 
U S G£Ntlt.AL ACCQUNTtNGC>nlCE 

THIRD CLASS 

. · 

# •• 

• 
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--~~-----~--4"--·•W•," ,_. . •• . 
;i~'-~h;., ""!"~v ,'4)··;-,-«:~·-h.!d'-· .. <1"1.· ~ 
'·. ··-;: ' ' • -~ c .... ::~-; •• 

uepartrnent 
Records Show Weinberger's Wife.Used Government Cars for Personal Use 
fir TOM PHIU'OTT M>d11ttd w..1th tht IO"trti:mtnt - t.o 
" r•"'u·w th• rnotorp~1l rj!Jtpatch n· 
'JANE WF.IN8EROF.R, .,Jfo wt.U. •ffi<i•lo •nnouncr·d 1hot ll«· 
: of o.r .. nM .Sttuury .Cup.v rtl.Ary W•inbttft-r r•paid tht 1ov~ 
' W•inb.-r1rr, hat u••d th• ~rnnwnl for thr <Oflt of prcvidint tht 
.' Pwrnt.aaon·• •ltt<Uli .... t7H>1.1'.tr· rriut• tr•n•porl•tion for his: ..nr •. 
•tool •n-d it• drivns for pu•oru~I )~,n nffic1•l•. tH)'uvn, ~ould n•t 
b'arw(XlrUtion •f"Ot.lnd Wu.lunt"ton. fH'uv1d• ri,.ur,.. Of'l thP tut of lhlf n­
nd.V<ftnc lript to and ft.om e pnva~ tmburttmtn~. nor -.outd th•y uy 

.'!hnry, mrdkal f•dlihtt, urp-orU •hf'"n it ••11- m•<k 
i tnd v~ Ml<'l.a.1 fu~t:'"li?f\l\, mo~Qf"- A ,........;.""' hy thit ANny Tim....,, of 1\J: """°" d~tch reicord. md1<•t.e. :month• or mcto.tp-~ol di•p•tcb ti· 
.. DoDotrM:"lat. tunr•c-onrUTnW th•t couh cuvuin1 Junt thrfJufh No~ 
:; att~••hit: •U<"b tripl rouJd .vtob:l• f..d- v~ml><f'T l..urt yt.aJ .twwttd that: 
;. ""1 la• an<! OoO ,,..ulatxmo. • Do() pnvld.-d • <Ar ond driv.,. 
;: r..i.nt law, ... ...., th.ti "Any ol'li· to Mro. W•inl><tf<r on ot \out 27 0<· 
~ ftf or •mph•ytt of thw sov~mm•nl cuiom durin' ttu p.-riod. Th.- di• 
; .-bo willfully.,.._ or a\tthoritt• th• ,.kh 1'1!1:'"0f"dt mdl:,-•tM th.tt a ff'w of 
t ...,. of any 1ovtmmrttt·o""n•d pu· th,. triptt may have bttn for offid.J 
~ •nt1'r motor -vehid• ... for othu lt<)(:'i•I fuortiofUl, In ttthtr inttAn<H, 
r than official pur-,1of.ff .•. •h•ll hr ht:n¥•vu. th. ffl'tJrd• f'ithN •how..d' 
; .. ~~from <ft.Uy by th11t hf'ad o( that lht- lnpt *~f~ of a pu~ruJ N~ 
. th+ J.,.p.,.1.ml"til c-on('•rnM, ,..,lthout har• t'H thf.' rttnnh failffl to pro"·id• 
~ fWT\Jl"""~ti:on. for not 1.,.. th--.n <»lf any upl•nllHion of "'hY tht P~nta­
• tnoi::inlh. and ..tutl bf. t\.\»ptnclffl for• 1an provi<lrd Mre. Wtini~rrn with 
; )oflf~ pt!Tiod Of 'Nmm•nly M"m9"M • ("Af and <lnvu, 
; ft om •Hie«- U circum•t•nc•• II O.D .. ottt Kfa'.'••• IHt Au· 
· • ..rrant... p-tt1 diAp1Hd1ffl • cu •nd drinr to 1 

WJ\il. {),)D •dmini•trator. may ...,...idittl<:'• in Md...-ia.n. Va., to pick up 
. .._"'_.\.nown t~ P•nt•11:00 otr>«:L..t. C•""fl•rW. W.-tnb.rat-rJT., 9't"ll:f'lofth(' 
: •u1r•t1td that 0t"h-ou S.ct«>te-ry Orf'"N(' Stt'JTtary, •nd driv.- him to 
·• \\'~and hMI wife did not. ~ • ("Ommerc-ial t.irport. 
' foU~nc •n int~rnal DoD audit • Jlh:t .. r4 N. Pt'rk. A••i•Unl 

•b4 "•Vf'•b b7 Army Timff - a S•<ret•r1 of Dc-f~n•e for Tnt.trn•· 
:: rrivai.fy-ownt'fl n•1'W"SJ>•J>i't' not H~ LinfuJ S+turity Aff•iA. routin't'ly b•d 

W<tlnbe<r9'1'f 
RfYP!lidgov...,,""'9nl 

• nr pk\ him up in th~ me>mini 1.t 
hi• horn• fn Ch<t"vy Cha.M, Md ... drh·e 

:!~!:X: ~~~.::.;~v~'ri": 
lalfll OoO .....,,i..tioiu thu pn>hibit 
p•raon• birlow tht' rud~ of undu 
~t..-1)' from rootin•ly Ullin• ••"-'· 
utivt mntorpoql Vt'hld" ll.nd ch.au(. 
ft'un to icornmttt• w wor\. 

Only th• diop•kh rttonlo for tM 
•ii -month iwttvd hut bf"tD m•de 

LATEFILE 
. • B.-ayy nptlaf ~t•••• rh·•I r"1i1io'u Jro11p• 
li.rtAt- out \n th• mount.aim •u.rtO\.lndina B~lhlt, •n· 
ruff1n1 th«' •Mt.-m put "'tht' oty ih • hw.rr•c• o( arttl­
J.ry and rode-t 1\ra. Pol)<-,. Mid mono th..-i 24 pt'O.plt 
.._..., dMd thld far In tlw (lfht.lnJ. -and ~ rnon hav• 
i.....,-....lotd. 

•n ovn hy rmnrnunin.1 ·•it'• only foai<'..«I, It'• onJy f'f'A· 

t-0n•blP to l>t'h••v. tiHt it will •P"•d north11ra.rd t.o 
Mu.ico ... 

• 5}'rla t.U S...ntLAry of Su.to G..o'I• Sh~lu it 
~not withdn• lb ~from [,...,,,_,...,., undu t.h.­
\ir.'ml -,( • Wt"JU!.1,..,, Mmrd wirP! l•n..t hii:t t · ~ ~~ 

II ~•l'e1h1 Jnlte ~A-'"tf'r1. •uthor oJ nutttt""rou1 

=~:\: ,~,';,~~·.~~~::~;i;~<::.~···~~d 
··n~-•ru Jun<uon. ... 

M J•p.•11t""lt Pth•~ "'•'"-~ Yuub~ N•«-.-onf' 
told Phlhppm• Ptn.!d..nt F~rdlnand Man'Qlt ~ S<tvi-

!!. :.~,-~~~~~=~- ~=,~~..:.~·~~~·~·~.::·t-:.~ 

evallabl. •I pt.,.,. tin .. . 
Tb. M.nM fKM1t. .......... v.,-t!;..d by 

:;o.~:~;,r;: :~;~:.?°J!c::c~ 
!:~h~'7~!!,:,~~~~~~e:·; 
C0(1i.1'1b Ut' ~ un Uk u( <J..- 0 

~ti""' mot-ot·~I m •-urit t.h.1 un 
•od drhrn •"' Ut>.f'd itl •('("Ofdane., 
11rtth •vvlkablf' l••• •nd ,.,.f"'.>l•t.mnt. 

\\'illwut dut. ribfnt ....... dfl.C tripw 
bf" Jf'1'\.!f\.I tu1r111, th• IV {Hund thnt, of 

r:.()tb~1~~~·::~:::r,:~~~:·~rt:::.: 
mor• th•n tooo -. .-u h.1 hone,,v•na~ 
mnit M"tivitin.. 

•"1""'lJ..,, .. 1np1 m•y nr rr.1y not have 
b.11n for or.id.1J pu!'lJ'f"'M1, but th'­
could nc~1 bt' d4"U!}' d .. ~,.nnifl"Jld 1n 
tnott c...- .. ft Mn in!rrmatJon ~~ 
..d in th" ... ·.-tut 1~ dt1p•h.h t'ffom.. -
tt.. IG .-.Jk"1 Mid. 

0flr v<fiq•f uiJ thf! JG inv-tif•· 
tcr~ • l'rf' h•lf _..111-w~rl ro lnt~Mf>W 
tht f1'l(J.fof'p·•1uJ :ln' t'M bo-cs\.JW' union 
rulf'• titqutr...-J th•t th'l' dnv1"rw hav• 
l•g.J t.ou~I or • union tf"N~nlA· 
th P ptttflll durin,; St.H:h intittvl.,...,... 

Tiwo IC rf'port .a.aid th1" di~tch,... 
-cord.. "'"""""~ ~ho-•td :LJ7 tnp. that 
11Ud~ for thmutrkuJ pu~. tn 49 
irunantt•. famil.v mtmh""* uf DoD 
u"''uthr•• u~H th.- motOrJHtoOl. thf' 
"port Mid. Thf' N<port did not mf'n~ 
tif'n Mn. W~inbf.r1:tr or •ny othn 

,,..,,..,.,.,,. ........ 
Tho JG •I"° '""""' that In 126 In· 

•U.nt:H th• H:M:utive Vfhkk. wfn 

lJ.QD't e1.-.-t·Jt4•dt m..-tn,.,....t in 
tlvdt>t1 17 "'thu-1••. 13 driv•ra. t...-· 
dhp11-&thPra •nd a tu9•rvt•o-r 
Crnu·1.,. w..,,.~.,. tim~ ...._.,, 
1()1', d.t·!i~f 'Abt' mt.o,...,.i.t......0 •rnf Ii 
DoD of!Jcial oQrnphintd ehotJ 
Arrn·v T1nu1 Utt<mpU tfl.intrmr• 
thf"JnV'f'N: 

UMd to dri•• I"'""'"" b.Hwfli1J th~tr 
hom•w and mtnm•r-d•I alrpom It 
""ou.ld hn'• ~ ch-r•Pt"" lf l},.. ••tt· 
uth·•• h.d tak-"fll t.ucabct. th• ,....port 
M.i.d ... M•'1)' ofttw-. t.npq ..-.1,. rn•d• 
dorinr ofT-tlutf. houn ..-hfrh mvoJvNI • 
ov«Mif1u11· pay vr th.. driv~na." th•,.._,. S.v~t~l f}f M,... V\ •mhvrpr,t ~· 
pot"{ •td. 11\-ll',.. t<J (()tT\nt!tntiAt 4Urp<it°t.I U)(f tn 

ffn 1979 th••""· .... •• P•Y for th• (llW CA':" lJ-Ht P1l*M"f\l;f'T h.llt un·fu)~ 
thaufflf'ur-a. ind1.tdin-1 ovtrtunt" and hn maul. I~ ...,,,,..,,.J iNt..ll.ncN. f '*' / boffd•y P•Y ••• SZ'!!l,789. Upd•t•d t•,OJ'J orr1n1lt -or.Jt'r•d. car •n:: ! 

tlru.ru ~tr. n<>t •v•d•blt (rum OoD dri'-'f'T 10 uk~ M:r-.., W.-inb.r,t<T frntt I 
•t prHll tln.. t;:=.,~ ~;!'b!;:!•~.::1~:;· 
Th·~" ... ,,,m .... nd><I that o.. ,., w •• h.,.irton ... h"" .... "' """"". I 

vid 0. Coott•. [)fputy A...t1'ta11l S+t.·· ttlHI! or th .• UtJll•t (Ot.rhn1tttt. o,~ 
Hta.ty of Def..-n.e for Admi11i»-tr•~ qt.htt °'"'-·.-ion. u,... WM dnv.u t.o a.. 
(.ion, f'e-.0.W thf> di'(Mttch U 11t:Orrl. &nd on.ho~ \."\tOlf.. It)"\-,) a h"'l..-pftal, thot­
t•COVt!-f th• •o•t fuT ¥•hlrl-tJ and t•('ord,. it1dicat• On tt1 -.rpu·a~"" 
driven frnm l'H'"f'IM •htJ Wtrt' not d•r- liu11'0,,•rrrtw>: 1 <'V ;tnd d.fht• 
•uthorii•d tu uurl th-.. t:ucutiv• ...-.u dM-p•ttht-d for Mni W•in!M!• 
mu\.oflXXtL I'" "1ttb ,ri'nn-k.I m,,tn,("t;on to- Uit 

In ,.n ... Mey• OoO offiri•I s.id. -lwrtnff)C#(101'*··11utdi;..,·toird", 

;:~~~·:;~7;;~~!:1~:;:~t~~ , Th• IG fodiut•d th•t the n:«\I 
rninf"d to be of a nonotrin.J n•nir.... tiY• m-otor p<wl OlM:Y h•v". ~D f.tl19 

OoD offir11I• ~ould flo,t ~y how , ~-::r:~u;;lfRn:~·;~~d~~::: 
'-'•". • F'f'1mbutH-J?t•nt \\ .-i.t1bnr.r f'nd•nc• on UH of th• motorplJio 
f'"'Vlf1~d or whm it ~u p.t:id,_ Abo. antf iu civilian <:heurt•n 
th .. y M.ul th•:v had,.., i.nfhrm-aUon on 
•h~nher oth .. r offi .. i•I• had r•im~ 
bW'Md tJa 1ovl!'nun.,n1 fur unavt.Jw.. Tom Philt>:>ll u 4 r•port.•r /tz 
rUf'd UM C)f dM' v~tudn.. Anny 'fvn.tN /\.f"lt ·• ,S..~. , 

d A.rtht Chrhto'' rlent .. tllin ·• or •hocftin-c pin• 
plMt:K- tt•(h.-d fuU bloom ln RtN.•.'!'Ta n..,. TM ·'!'u.r· 
tt1und .. d blande·· ptoj.-ct - •r•ppmr 11 illl•nde in 
pmll plut1c-•u<"rm•1:lt<~ 41fwr•.Ju-H d.~of 'IWQtiJ.. 

• ISuodOI! H•ll. a 13-month-old b•tlll,,_ J'or hio Ill. 
W'llh Ju11p d.am•P<f durin1 ~ fl.rat of twu li"•r trtin.­
plurt.8. nm•kN in~,,. cntluJ t"ondili<th 111 • Mf"lllph.tli 
ch.Jdttn ·• ho:op11.al 

8 Prf'!f4r•l Jlf'a(~" "ta1utlf'd Amu1un moth"~ 

t'::~~~:,:~.~~:::'~~~;f =~::..u::_ ~~i:.::: ,;;::; 
modf'"m A nu•ricJir mothll'ra "art quif't. •v4!'ryday h~ 
r'()lrS. Jlr\Jl'JJUn.c \...1 t:t..N-tc.h bud4iru a.n4 '.oo vf1Ain "1.llln· 
tainioC: th,.'.! !•niJl'!f' a!~f·M.'• 

• T,..." ..... IP'd ·~ ,,, :·· 1 ·~ .. - ...... _ Vir« ~ ,.,. ... ., ... n. rr. .. 

r----
1 fit-~nr-

_ ... boe••u- __ ] 

•• ~...... 'I-,. f: ..... ~.'."'! ....... :"? '"-!'.'11"+<'• .,..,. ... : ~ •,'f,' ,, ll't•:""'•,..,. ,..·.~:"!'.,"~·~·~:~.,.1~:,~· "*:. 1'::". ''.:"'""~?·::•'"'' •. ';"'1''• '':' ... ~i\ '• .,.,,_.' "'i;.,,, ... , ..... ' .,...,. '"·'f'"-4'• •. :~: "14""'t , ... ,. •. tl•t"''~•\"'~'f') '•»••-b!,.l\!"~\;tl"l"'"'""''°#'ti• ~,)'h,'· ~·' ··"''!"":' ....... .,. ......... ,,.,..,-v••.,..•·•r,._,,_,..;,,.,.,.'lf"I•"""'"'"" 
~-·-:~· ;·d< ~".:"":·;~;-.' ::._~; '(';r; ;7" .. :,;;;·,;;,~..,.,:~";;;.·+;-: '(" .. , '·' .. ,., ;;:.~~;.:;;.,:r~:""t~l~';f;.:;;;~::.,:,:~ 



Request for Opinion 

Theodore B. Olson 
Assistant Attorney General 
Off ice of Legal Counsel 

... 
AUG 22 1983 

Michael E. Shaheen Jr. 
Counsel 
Off ice of Professional 

Responsibility 

To assist us in our understanding of a waste, fraud and error 
matter currently under review in this Office, we request an 
opinion from the Off ice of Legal Counsel on the application of 31 
u.s.c. §1344. We are specifically interested in determining under 
what circumstances government transportation in the form of a 
chauffeur-driven vehicle leased by the Justice Department may be 
provided to the spouse of the Attorney General. A related 
question which we are concerned with is whether the Attorney 
General's spouse functions in any official, or "quasi-official" 
capacity. A third question is whether the Attorney General's 
spouse may be provided t~ansportation by a component of the 
Executive Office of the President, such as The White House Office, 
or by an organization affiliated with the political party headed 
by the Chief Executive as the leader of his party. 

We are aware of only one prior memorandum on this subject. 
That memorandum was prepared by former Assistant Attorney General 
for Administration Pommerening for the use of Attorney General 
Levi. We have attached a copy of this memorandum for your review~ 

We appreciate your continuing cooperation. 

Attachment 

RBL:grw 



.;,"'fhLL2:.tie:y:1:w:1U-.1.::>-/0: O~~ TAI'£ 

~~·..:::lrd .H. Levi 
Attcrn~y G~nersl 

Glen ~- Poax:.erening/s/. G!:e· 
.:~s sistant Attorney -General 

for A<lc.inistration 

. 

Travel by Govenment Vehicle 

-· 

OCT J 31976 _ 

Pursuant to prior discussions, I have prepared the 
following general guidance on your approprietE use of a 
Government vehicle. 

The pertinent statutes, regulations ane Co~ptroller 
General decisions clearly indicate that as the head of an 
executive depar~ent you i:.ay use a Gove:nll:!ent vehicle for 
any "official purpose". 

-_ As defined by. 31 U.S. C ... § 638a (c) (2). •·of£:.icial purpose." 
generally does not· include transportation of o:fficers and 
et::?lcyees betwee.Il their do~icile and place of C~?loyment. 
~o\-.'ever, that section e::r.cludes the heads of. executive 
de~art:l!:~nts from that limitation. Ac~crdingly, as it has 
been interpreted by the Comptroller General. ·31 U.S.C. 
§ 63Ba should be r.ore broadly constr-uec! i11 its application -,~ 
to the Attorney General. · -

--- In two recent decisions the Cooptroller General has 
reaffi~d the principle th~~. pursuant to secrion 63ea. 
ci Gover:p..rne'Qt:-Yehicl~_ r.-.ay l;·.e used whenever it is in the 
interest of the .Govern.rte~t: to do so. Furthen::mre, these 
decisions conclUcie ... that -control eve£ ·such u~e <>f a Govern­
went vehicle is prir..arily a ~atter of aC:oinistrative dis­
cretion to be exercised by the agency or dcpartnent con-
cerned. 

1 consider the following to Le e~a...--rples of legal a.!ld 
Cl??ropriate c~ercise of adcinistrative tliscrction in the 
uE.e of Goverru::.ent: vehicles by the Atto:rr.ey Ge-:?.era~ in SU?­

port of the t:iission of tbe Depcirtrient of Justice: 

-
~~ECEIVED 

FEB 1G1984 
t.:.: ;~c;. ;.;.. 

'l'1·~foi:-s•o~al i:.e:-~<m!~~iii!:y 

------ ---·-·-·- ----- ------·---·-------
~ ' ' '. ' t • ' - ~ 



1. To transpo~t the A~~orr;.ey G~neral 
frora his dom~cile t~- his off ice, 
frm::? his office to his do~icile, 
and inten:ediatc poir.ts between 
such depc.rtures. · · 

2. To transport the At~orney General in the 
conduct of official functions on behalf 
of the Department. 

3. To transport the Attorney General in 
the conduct: of of ficiel fu::ictions on 
behalf of ot~cr Feder'l agc~cies o~ 
oepartnents. the Office of the Presi­
dent, the Congress or ~~bers thereof. 
the judiciary or r~?:bers thereof (e.g •• 

.... :· : ... e. reception of the State Deparment for 
n ·foreign dignitary or the State of 
the Union by tbe President before e 

· joint session of the Congress) ... 

4. To transport the Attorney General from 
his _coci.cile, office. or any other 
point of departure to an air.po=t or · 
other co1E::ion carrier terminal £or pur-
poses of official travel. 

5. To transport the Attorney General during 
any period ~hen a £ecurity detail is 
.o.ssigned to hio by the FBI, Secret Ser- . 
vice, or any other law er.forcenent egcncy 
designated to provide the Attorney General 

.. personal protection. 

6. To transport the Attorney GeneTal for his 
convenie::i.ce (e.g., to a restau:rar.t, 
clothing store, u~rber sr.op, etc.) to 
czu:ir:ii~e his a\·ail.:;bility to curry out his 
officiel duties, si~cc he is in a duty 
s t~tus at all tit~es. 

· 7. To transport the spouse of the Attorney 
General in any of the circu:t:stances . 
enU!:!eroted in pa~2graph~ 1-5 ebovc • 

. . 

. . 

\ 
'"':'-.. .. 

"-~ . 



o. 

.. ( j ' -

To transport the spcuse of the 
Attorney General ~hen she partici­
pates in an official fu:lction as his 
representative (e.g •• a diplO:latic 
or h11lite House recEption). 

9. To ~ansport the spouse of the Attorney 
General in any circux:r.stance where 
security so dictates (e.g., as when 
the Attorney General has been assigned 
a security detail and his spouse will 
accor::pany him) • ·· 

If you should desire additional, specific advice in 
situations not enur::ercted in paragraphs l through 9, 
please contact my Ad:I:linistrative Counsel, Earry L. Cast1ey, 
on extension 5361. . 

cc: Subject 
Reference 
Daily Chron - Room 1111 
Exec. Sec. · (2) 
ir.AJ. llt~.,J, 2FJfJ6/R (ow) 

.. 

-
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of Royal-Pilmeer Paper Bl>JJ Manufacturing Oo., Inc., ASBCA No. 
1W59, 69-1 BOA§ 7631, is cited fo_r the proposition that: 

• • • The Government, in using formal ndvertlslns for the reprocurement, is 
t.)und to accept the lowest responsible l.>id. • • • Wheu it utilize-& the tormnl ad· 
ttrtislng proc"edures, it has the obllptie>n to maintain the integrity of the bidding 
qstf'lll by appl1in~ the i:elrUlatiowi reievant to that procedure. • • • 

We have no diffieUlty in· accepting this principle, for in Roya.l­
Pioneer the ASBCA was concerned with the Go\·ernment's attempt 
to mitigate damages in §Oliciting a.nd dealing only with third parties; 
and not with the defaulted contractor. Here the Government's effort 
to mitigate damages _.was necessarily governed by the fact that .the 
defaulted. contractor, Ohio Pipe, had s"ubniitted low bids and wa.s 
found to be responsible for purposes of these procurements. . · . 

, Although it is an established principle of procurement law that a. 
reprocurement contract may not be awarded to a defaulted contracf:or· 
At a higher price than the price iu the defaulted contract, 27 ·Comp. 
Gen. 343 (1947), there is no prohibition against the defaulted con­
tmctor being considered for award if it is otherwise responsible~ 
B-165884, May 28, 1969. Such consideration is consistent with the Gov-
ernment's obligation to mitigate damages. · 

Therefore, and since Ohio Pipe was the lowest~ r~nsive, ~§ponsi- :•~. 
ble bidder under the reprocurements the protest is denied. 

' .. _· _'; . [B-178342] 

State Department-Employ~Home to Work Transportation­
Government Vehicles 
2:2 t:'.8. Code 1138a and 26i8, which authorized designated State Department 
officials to permit use of Government vehicles for home to work transportation 
ot Go"ernment employees, appl1 oni, to vehicles ewned or leased by ~ State 
Of'partment. . 

· Vehicles--Government-Home lo Work Transportation--Govem· 
ment 'Employees--Oveneas 

. . .' ~- . . 

Although use of Government vehiclee for home· to work transportation of Gov­
tmment employe-eJ! is generally prohibited by 31 UJS.C. 63Sn(c) (2), this pro­
hibition does not apply where such use ls necessary tor protection of overseas 
Mnploye-es from acts of terrorism.. Such .use may be regarded '1S in Government 
interest, althaugh speeltk legislative authority to use Government vehicles for 

· thl:s purpose should be sought and interim provision of vehicles to this end 
li.bould be limited to mo6t essential cases. 

•··h- ' 
In the matter of use of Government vehicles, April 15, 1975: 

This deeision to the Secretary of Defense responds to a request by 
the General C.Ounsel of the Department of Defense (DOD) for our 
opinion _on the use in foreign countries of Govemment-owned or leased 
motor vehicles for home to w~rk tra.nsporta.tion\vith specific reference 
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to the applicability of sections 1138a and 2678 of Title 2:2, U.S. Code, 
to military and civilian personnel of DOD. -~ 

The General Counsel explains that with the rise of political unrest . ..: . 
and terrorist activities, there is concern nbout the safety of DOD. -+JliJ.· 
military and civilian personnel stationed in certain foreign countries ~­
traYeling from their domicile to place of work and re~rn. Enclosed ·--~~.) 

=····· with his request a.re a number of materials which illustrate, in greatly-~~.:' 
varying degree of apparent seriousnes.s, potential dangers t-0 the secu-. ~li'-
rity of personnel in specilied countries. · · 

In several of the countries covered by this material the Ambassador. · 
or Head of Mission ha.s authorized State Department funded domicile : 

, to duty transportation for Defense .A.tta.che Office personnel. It is as:.: .. · 
sumed that the DOD personnel here involved are not Defense .A.ttache i.,~" 
personnel. · . · . :·'· 

The General Counsel points out that the problem i:.tems from th~; 
prohibition in section 638a. of Title 31, U.S. Code, against the use of· 
Governmen~owned vehicles in the transportation of officers and em­
ployees between their domiciles and p!a.ces of employment with limited . 
exceptions, none of which includes personnel safety. 31 U.S.C. §~,:JI .. 
(c)(2) (1970) provid~inpartasfollows:, , · ·.·,~ ~ ... ~-;-;, 

-Unless otherwise specl1ical.ly provided, no appropriation available for any de-' "'t"" 
partment shall be expended- . · : -~ ~~· . . . . . . . . :_.~ 

for the maintenance, operation, a.nd repair of any Government-owned passenger ·~ 
motor vehicle or aircraft not used exclusively for official purposes; and "official ~::.;..• 
purposes" Bhull not include the transP<>rta~fon of officers and empl<iyees betWeen ~ 
their doID:'fcllee a.nd places a! employment, e:rcept in cases of medical officers on:..~~ 
out-patient medical service and except in caaes of officers aud employees engaged_;.::~ 
in field work tbe eharaetero! whose duties makes such transportation nece::.sary·-a. 
and then only u to such latter cases when the same is approved by the head of~~ 
the department concerned. • • •. The limitations of this paragraph shall not ap-,~ 
ply to any motor vehicles or elrcraft for official use of the President, the heads of·-:J' 
tbe executive departments enumerated in section 101 of Title 5, ambassadors.,~·~ 
ministers, charges d'amt.i.re:s, a.nd other principal diplomatic and consula_r official~~ 

The General Counsel cites two statutes which are excE>ptions to. 3lj.~ · 
U.S.C. § 638a(c) (2) and asks whether they are applicable to military-}t 
and civilian personnel of the Department of Defense. These two.~-
statutes read as follows: -~ 

22 u.s.c. § 1138~ (1970) : .. ;~_ 
. . . -~~-

·Notwithstanding the prorisions of section 78 o! Title 5 [now 31 U.S.C. i 638& . · -
( c) (2) ], the Secretary [o! State] may authorize any principal officer to approve 

. the use o! Government owned or leased vehicles located at his post !or tra.nspo:r · 
tation of United States Government employees and their dependents when public 
tnl.nsportatton 1a unsa.te or not aTB.lltlble. - .. ~ 

22 u.s.c. 2678 (1970) :. . ',,. '~ 
!Notwithstanding t:be prol'isions o! section 638(c) [sicJ o!Title 31, the Secreta~' 

of State may authorize an1 chief of diplomatic mission to approve the tU;e et~. 
GoTt'rnment-owned vehicles or taxicabs in any foreign country for tran.sport&tW .. ~ 

. : .. ~<~ 
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uf United States Gor . . . . 
furn when r>W:lUc tr:i.=~:~4 

uot Available. 1 

The ~e.rm ~'United States ( 
proVlSlons encompaSSes ez 

. However, the llistory of th 
ford. transportation in Stat 
sen:ice personnel who we1 
SE>ct1on 12(d) of the F . 
-~ Ol'el 
'10, 10 Stat. '105 (22 U.S.C. 
use of such vehicles for otl 
local employees and their , 
<;ong., 40. Thus, it is our OJ 
mons, must be considered li1 
leasec~ by the State Departn 
gress intended to vest in the 
control over another a--ncv~ 
0-'l • • e- -or , 
~ provJSions cannot be nsed 
tto~ to furnish GO\remment 
of Its ~ployees, as is appare: 

Notwithstanding the fore€ 
lem presented by the Genera: 
re~ti.on to 31 U.S.C. § 638ai 
c~nstitutes a general prohibi 
lucles for home to ,rork t . h rans 
\nt specified officials and e1 

parently limit such use of Vt 

ployees expressly stated in the 
~art IV-A, paragrapllS 1-2 
c1fic restriction in this &tatut 
owned vehicles for transports 
ployment, our Office has recog 
vent the use of Government ~ 
an emplo;vee. In this regard li 
mei:t vehicle does not "'iufate tJ 
use 18 deemed to be in the inter. 
held th.at the control over the t 
a matter of administrative dil: 
concerned within the fra.m 
844 (1946). ·-~: f ewo 

In our view, the pro~tion of. 
overseas from terrorist activitie 
a Gov:rnrnent "interest which 1 

convenience. This conclusion Ui 
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.. t t'ulted States Go;ernment eruplo.re-es frou1 tbelr residence to the office And re-
111m ,,·11en public trn.n.sportation fncilitlE-S other than tnxicabs are unsafe or are 
not n'>n1l.allle. 

Tht- term "United Stn.tes Government employees'' in the above-quoted 
prodsions encompasses employees of any agency, including DOD. 
However, the history of this provision shows that it originated to a.f. 
ford transportation in State Department controlled vehicles of foreign 
,;en·ice personnel who were U.S. citizens to recreation facilities, in 
section 12(d) of the Foreign Service Act Amendments of 1956, ch •. 
. 770, 10 Stat. 705 (22 U.S.C. 1139), and was later extended to authorize 
u..;e of such vehicles for otlier transportation for both American and 
}IX'al employees and their dependents. see H. Report No. 646, 88th 

. Cong., 40. Thus, it is our opinion that the a.pplication' of these provi­
sions must ~ considered limited t-0 the use o;f vehicles controlled or 
lensed by the State Department since it is difficult to ~eve the Con· 
~ress intended to vest m the designated State Department officials nny 
rontrol over ~other agency's use of its vehicles. Accordingly, the Title 

· 2-2 provisions cannot be used as n. basis for expending DOD appropria­
tions to furnish Government vehicles for home to work transportation 
of its employees, as is apparently contemplated by the General Counsel. 

N otwithsta.nding the foregoing conclusion, we believe that the prob­
lem presented by the General Counsel merits further considera.tion in 
relation to 31 U.S.C. § 638a(c) {2) . .As noted previously, this statute · 
constitutes a general prohibition 11gainst the use of Government ve­
hicles for home to "ork transportation with certain ex~ptio~,9.ea.ling 
l'l"ith specified officials and ·ernploye~ Cutl-ent DOD -regulations ap­
parently limit such use of vehicles to the excepted officials and em· 
ployees expressly stated. in the statute. See DOD Directive No. 4500.36, 
part IV-A, paragraphs 1-2 (July 30, 1974). In construing the spe­
cific restriction in this stntute B.ctrainst employee use of Governmettt· 
owned vehicles for transportation between domicile and place of em­
ployment, our Office has recognized that its primary purpose is to pre­
vent the use of Government vehicles for the personal convenience of 
a.n employee. In this regard we have long held that use of a. Govern­
ment l'"ehicle does not violate the intent of the cited statute where such 

. use is deemed to be jn the interest of the Government. We have further 
held that the control over the use of Government vehicles is primarily 
11. matter of administrative discretion, to be exercised by the agency 

· concerned within the framework of applicable laws. 25 Comp. Gen • 
. 844(1946);·.' ' ·': :. '.. . . . 
· In our view, the protection of DOD official~ and employees stationed 
overseas from terrorist activities may clearly be rega.rded ns involving 
a Government Interest which transcends considera.tions of persona.1 

: convenience. This conclusion is implicitly recognized in the Title 22 _ 
' • • ~ ' I ' -
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. ·~. 
provisions discussed herein.above, although such provisions are not di-· · !"'..:.;.: 
rectly applics.ble here. Thus, it is our opinion that DOD may exercise ~ 
some discre~on to protect the safety of its overseas employees from-~ 
terrorist activities without violating 31 U.S.C. § 638a(c)'2) where~· 
there is a. clear and present danger of such activities and assuming that.~ 
the furnishing of Government transportation will provide protection 
not otherwise available'. At the same time, the broad scope of the pro:~ 
hibition in 31U.S.C.§638a(c) (2), as well as the existence of specific. 
sta.tutOry exceptions thereto,• strongly suggests that specific legislativ~: 
authority for such use of vehicles should be sought at the earliest POSi 
sible time, and that the exercise of administrative discretion in the in:~' 
terim should be f:served for the most essential ~· . .:.::_' 

Finally, it has already been indicated that the particular instances. 
. brought to our a.ttention appear to yary considerably in terms of ~~ 
circumstances said to justify the provision of home to work transpor-· 
ta.tion. We recogni.Ze tha.t a.s.ses.sment of the sufficiency of such justl~ 
fica.tions .is essentially a matter of agency discretion. However, we be~ . ., 
Jieve that the provision of vehicles for officials stationed in countrieB:t 
where there is no clear and present danger of terrorist activities, arut:• 
the asserted dangers to employees seem highly spe.culative and remote;~ 
would constitute an abuse of disc~tion. _ . .·. ·· 

.~ ·,-:- f'f 

[B-180215] 

Decedents~ Estates--Compensation--Children-Paternity Sta 
Claim by deceased Federal Employee's cbildren, who were not formally acknowi~ ... 
edged in accordance with New York (State of domicile) inheritance laws, 
nevertheless be allowed. Record estabUsbes fact of paternity and other New York 
laws conferring analogous Governmental benefit.El do not require formal judicial 
order of paternity. , . :- · .~ 

Decedents' Estate&--Compe~tion--C h i l d r e n-Illegitimat 
Effect of Court DeciAions . '- :f 
Recent Supreme Court· and lower Federal Court decisions, particularly th 
'flpplying tbe Federal life insurance statute, indicate that distinctions betw 
"legitimate" and "illegitimate"' children tor purposes of receipt of benefits sho 
be a·brogated. Therefore, State standard or proof which encourages such disti.n 
tions will not be followed. Prior Comptroller General decisions contra will 
longer be followed. · · ·;:, 

In the matter of survi~ors; claim for unp~id compensati~n · •. 
deceued Federal employee, April 15, 1975: ·· 

, This matter concerns an appeal from settlement action by our '· 
" porta.tion and Claims Division on Octo~r. 4:, 1974, which denied tjl' 

. ·,. . . . - .,, , '. ,. __ <.,,:i. 

•See, in addition tO the Title 22 provisions, 88 U.S.C. § 233(b) (1970}, w.:". 
anthorlres the Administrator of the Veterans Administration to utilize Gove 
ment vehicles for home to work transportation of employees in eme 
situations. 

Comp. Gen.} DECISlONS OF THE 

claim of children for unpaid cc 
fathert.deceased, who had been~ 
Anny mW a.tervliett New York. 

The controlling statute, 5 U. 
that n:oney due an employee at 
followmg order of precedence: 

First, to the bene1lclary or bene.ficlJ 
i.ag received in the employing agency l: 

&eond, it there is no designated b 
employee. · · .. , 

Third, if :none of the abo~e. to th 
seendants of deceased children b;y .re e 

Fourth, if none ot the abova to thp 
them. ... e 

Fifth, lf none of the above. to the 
estate ot the employee . 

Sixth, if none ot the above· ~ th 
et the domicile O! the emploT~ at tb:~ 
T_he member did ~ot designate 
his death. For the limited purposi 
have characterized themselves &1 

dent, who had no other kno\vn clrl 
Following many prior decisioz 

d~n was initially denied on the 
children" as used in the statute :n 
:he claimants were eligible to i 
~test.at.a succession statutes of 2' 
bcr was domiciled at his death. .J. 

€>f the case ~t.ed in a. finding l 
ea.use at the time of their birth 
another man; and an order of IDi 
of the decedent was never issued 
(a) (2) {McKinney 1965). The c 
~hlld to inherit from the father 
lSSues an order of filintion declai 
t11ted during the pregnancy of thE 
of the child. 

The record convincingly estahl 
n~ut:al children of deced,ent. Mo 
mi~1on and the Office of l?ederal 
rel!llg on essentially the same« 
ela1ma.nts &re children of d~e: 
S2o,ooo. to them. The unpaid coi 
approximately $2,194. 
c; ~ccordinglyt the issue for dei 
c?1ld or children;» as used in 5 

children of a. deceased Federal i 


