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Office of Legal Counsel

Qffice of the " * . Washington, D.C. 20530
Deputy Assistant Attorney General

[SAN 23 1455

{ 4

MEMORANDUM FOR MICHAEL E, SHAHEEN, JR.
_ Counsel
Office of Professional Responsibility

Re: Use of Department of Justice Vehicles
by Attorney General's Spouse

—-——

This responds to your written request of August 22,
1983 regarding the authority of the Department of Justice
to make available to the spouse of the Attorney General a
chauffeur-driven automobile leased by the Department. 1/
Specifically, you asked:

1. "Under what circumstances may such a vehicle be
provided to the Attorney General's spouse;

2. Whether the Attorney General's spouse functions
in an official or quasi-official capacity;

3. Whether the Attorney General's spouse may be
provided transportation by the White House
Office or a political organization. ‘

Additionally, you have provided us with some examples of the
kinds of trips that might be taken in a Justice Department
vehicle by the Attorney General's spouse. See note 1, supra.
In this memorandum, we first provide a background discussion
of the limits on the general use of Department of Justice

57' Your written request has been supplemented by discussions
between our offices on October 26 and November 15, 1983, and

by a November 22 written list that sets forth eight categories
of possible uses of the car by the Attorney General's spouse.
This list of examples is addressed in the "Application™ section
of this memorandum, infra.
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vehicles. We then discuss those limits as they would apply
to the examples you have provided. 2/

Legal Background

Any discussion of the appropriate use of government
vehicles must proceed from an analysis of 31 U.S.C. § 1344,
which provides that passenger motor vehicles of the United
States Government may be used for official purposes only.
See 31 U,S.C, § 1344 3/; Comptroller General Opinion B-210555,

2/ We emphasize here that we address these examples only as
hypothetical situations. We of course leave to you all
fact-finding and judgments with respect to whether past use

has comported with applicable limitations. See 28 C.F.R.
§ 0.39%a.

3/ Section 1344 provides as follows:

(a) FExcept as specifically provided by law,

an appropriation may be expended to maintain,
operate, and repair passenger motor vehicles or
alrcraft of the United States Government that ‘
are used only for an official purpose. An

of ficial purpose does not include transporting
officers or employees of the Government between
their domiciles and places of employment except --

(1) medical officers on out-patient
medical service; and

(2) officers or employees performing
field work reguiring transportation between
tneir domiciles and places of employment when

the transportation is approved by the head
of the agency.

(b} This section does not apply to a motor
vehicle or aircraft for the official use of —-

{1} the President;

(2) the heads of executive departments
listed in section 101 of title 5; or

(3) principal diplomatic and consular
officials,



re "Use of Government Vehicles for Transportation Between
Home and Work®™ (June 3, 1983); see also DOJ Order 2540.4A
{Aug. 17, 1982) (Use of Department of Justice Motor Pool
Vehicles). Thus, as a preliminary matter, a government
vehicle may be used by the Attorney General's spouse -- or by
any other individual -- only for the purpose of carrying out
official government bhusiness. More specifically, a Department
of Justice vehicle may be used only for official Department
of Justice purposes. See 31 U.S5.C., §¥1301 ("Appropriations
shall be applied only to the objects for which the appropria-
tions were made except as otherwise provided by law.”}.

Section 1344 does not define the term "official purposes,"”
other than to provide, with certain stated exceptions, that
the term does not include transportation of government employees
between their homes and places of employment ("portal-to-portal
transportation®). 4/ The Comptroller General has, in the past,
explained that the "primary purpose" of prohibiting portal-to-
portal transportation "is to prevent the use of Government
vehicles for the personal convenience of employees." See
57 Comp. Gen. 226, 227 (1978). While this is an important
guide in construing Section 1344, it is also important to note
that even transportation that is not for the personal convenience
of employees ~- transportation that could be viewed by a reasonable
person as being in the interests of the government -=- may nonethe=-
less be prohibited under Section 1344. 1In a recent opinion 7
addressing the meaning of "official business" with respect to aﬂyﬁﬂ
portal-to-portal transportation for those not specifically pre
entitled to such transportation by Section 1344, the Comptroller o 1
General clearly rejected the notion that what constitutes "official 4«
business” is a decision lying solely within the discretion of an
~agency head, or that an agency head may authorize portal-to-portal
transportation whenever it is in the "interests of the government."®
See B-210555 (June 3, 1983). Because that opinion specifically
addressed the explicit statutory prohibition against portal-to-
portal transportation, it is not directly applicable to the
question of spousal transportation. Nonetheless, the opinion

4/ Because the Attorney General is the head of an executive
department, motor vehicles for his official use are not subject
to this limitation of § 1344. See 31 U.S.C. § 1344(b), note 3,
supra.



emphasizes the importance of the principle that the use of
government vehicles must be for an authorized official
purpose. 3/

i/' In this respect, we would note that the continuing validity

of the October 18, 1976 memorandum from Assistant Attorney

General for Administration Pommerening to Attorney General -

Levi, re "Travel by Government Vehicles," which you supplied

to us, is subject to doubt. The Pommerening memorandum sets

forth nine categories of permissible use of government vehicles

by the Attorney General. The first six categories relate

solely to the Attorney General's use; the last three categories
address use by the spouse of the Attorney General. The

memorandum relies on earlier Comptroller General decisions

that "a Government vehicle may be used whenever it is in the
interests of the Government to do so," noting that "these

decisions conclude that control over such use of a Government
vehicle is primarily a matter of administrative discretion to

be exercised by the agency or department concerned."™ Opinion 2= s
B=-210555 clearly has narrowed the scope of administrative T ey

discretion in this area. qguﬁuxéé
In any event, while the Pommerening memorandum is not ‘

absolutely clear, we believe it authorizes separate transpor-

tation for the Attorney General's spouse only "when she

participates in an official function as his representative™

{category 8). Category 7, which would permit transportation

of the Attorney General's spouse in five categories authorized

for the Attorney General, appears to authorize such transpor-

tation only because she would be accompanying the Attorney

General when he is himself on official business. Category 9

states that use of government vehicles would be justified “to “ﬁhﬂfiz
transport the spouse of the Attorney General in any circumstances Lo it
where security so dictates," but presents as the only example Aogfene.
of this the circumstance in which "the Attorney General has aqﬁyy
been assigned a security detail and his spouse will accompany t ur: 4
him.” Department of Justice appropriations provide for FBI

protection of the Attorney General, see Pub. L. No. 96-132,

93 Stat. 1040, § 9(B), and Pub. L. No. 98-166, 97 Stat. 1071,

§ 205 (continuing authority in 93 Stat. 1040), but we are

aware of no authority to make independent expenditures of

appropriated funds to provide security for the Attorney

General's spouse, even if such security could be provided in

the form of a DOJ chauffeur-driven automohile. We have in

the past indicated that a federal function may be involved in

the protection of a private citizen, so as to justify protection

by United States Marshals, but we have also indicated that such

(continued)



A central principle in determining what is an authorized,
official purpose, is that appropriated funds cannot generally
be used to pay the expenses of persons who are not federal c6
employees. See Comp. Gen, Op. B-204877 (Nov. 27, 1981) 7y@n;é%
("[wlith a few statutorily established exceptions, we are o
not aware of any authority to pay the travel and per diem ,du&*”*j
expenges of individuals who are not Federal officers or - e
employees"). This principle is given force, for example, 5
in 31 U.S.C. § 1345, which prohibhits w®he payment of travel, Wg;ii”
trangsportation, and subsistence expenses of private parties ﬂf
at meetings, except as specifically provided by law. 6/ '
One "limited exception" to Section 1345 is found at 5 U.S.C. *’w#wpo
§ 5703, which permits the payment of travel expenses of T
persons serving the government intermittently or without
pay. See General Accounting Office, Principles of Federal

5} (continued)

protection would be justified only in light of special law
enforcement purposes, such as protecting government witnesses

or in response "to some particular, serious threat of violation

of federal law." See Memorandum for Associate Attorney General
Giuliani, from Deputy Assistant Attorney General Tarr, Office

of Legal Counsel, re "Special Deputations,™ at 11, n.16 (March 18,
1983). Thus, separate transportation of the Attorney General's
spouse for security reasons could be authorized only under unusual
circumstances justified by special law enforcement purposes.

6/ 31 U.S.C. § 1345 provides as follows:

Except as specifically provided by law,
an appropriation may not be used for travel,
transportation, and subsistence expenses

for a meeting. This section does not
prohibit =--

(1) an agency from paying the expenses
of an officer or employee of the United States
Government carrying out an official duty; and

"{2) the Secretary of Agriculture from
paying necessary expenses for a meeting called
by the Secretary for 4-H RBoys and Girls Clubs
as part of the cooperative extension work of

~ the Department of Agriculture.



Appropriations Law at. 3-37 (1982). 7/ Generally, such persons
are viewed as temporary employees or "guasi-employees" during
the period of their service to the government. Under this
theory, the Comptroller General has construed Section 5703 to
authorize the payment of expenses of a private person to come
to Washington to confer with government officials without
formally inducting him into government service on the theory
that the person was serving without compensation. 33 Comp.
Gen. 39 (1953); 27 Comp. Gen. 183 (1947). On the same theory,
"the Comptroller General also ruled that the government may
pay the expenses of a witness to attend an administrative
hearing. 48 Comp. Gen. 110 (1968). Additionally, the
Comptroller General has ruled that the government may pay

the expenses of a person who was not a government employee

to travel with a military officer who was-unable to travel
alone to undergo a mandatory physical examination in connec-
tion with disability status. 52 Comp. Gen. 97 (1972).

That opinion cited an earlier unpublished opinion, B-169917"
(1970), which concluded that the government could pay the
expenses of a wife to accompany her employee-husband back

to his duty station when he hecame incapacitated while on
official travel. These persons could be regarded as ;
"serving without compensation” even though they were not .

7/ 5 U.S8.C. § 5703 provides as follows:

An employee serving intermittently
in the Government service as an expert
or consultant and paid on a daily when-
actually~-employed basis, or serving
without pay or at $1 a year, may be
allowed travel or transportation expenses,
under this subchapter, while away from
his home or regular place of business and
at the place of employment or service.

As another example of a statutory exception to the
rule against paying expenses of non-employees, fees and
expenses of witnesses are authorized to be paid by Department
of Justice Appropriation Acts. See Department of Justice
Appropriation Act, Fiscal Year 1980, Pub., L. No. 96-132,
93 Stat. 1040, 1041: see also Pub. L. No. 98-166, 97 Stat.
§ 205(a) (continuing authority in 93 Stat. 1040).



actually appointed as employees. 8/ The Department of

Justice travel regulations, § 1.1(b){(2), similarly permit

the payment of travel expenses of "individuals serving

without pay." See also Memorandum to Deputy Associate

Attorney General Green, from Deputy Assistant Attorney

General Ulman, OLC, re “"Travel and Subsistence Expenses

for FBI, Director-Designate Judge Johnson” (Oct. 19, 1977}

(DOJ ecan pay travel expenses for trip to Washington related

to confirmation hearing if designee m#ets with Department

official on official business during trip and Attorney

General or his delegate determines that meeting is of

"substantial benefit" to the Department); 53 Comp. Gen,

424, 425 (1973) (setting forth standard relied on in Ulman \ ]

memorandum). 9/ é::j%wﬂﬁz
One limiting principle applied to Section 5703 is that  epr"""

*the individual is legitimately performing a direct service 7

for the Government such as making a presentation or advising o it

8/ Opinion B~169917 reflects a narrow exception. The av““ézf:
Comptroller General has required that administrative approval pnj’

for an attendant be based on a certificate by the employee's ﬁ,,wzkmw
physician stating that the employee reqguires an attendant in

order to return to his permanent duty station. See B-169917.

9/ We would note, however, that in any event not everyone

entitled to “government transportation” is entitled to the

use of chauffeur-driven government vehicles, which are

generally made available to a limited class of employees.

With respect to use of Department of Justice vehicles, for

example, the only officials authorized to use Department of éuy{;;ﬂ(
Justice Motor Pool Vehicles are those listed in Appendix I

to DOJ Order 2540.4A re "Use of Department of Justice Motor ;g;/
Pool Vehicles." While the Appendix would permit transportation /qwéééwﬂ
to "[sluch other officials as may from time to time, based ¢
upon need, be designated by . . . IJMD" (Appendix I, item z)

(emphasis added), the Attorney General's spouse does not

appear on this list. Cf. Memorandum for General Counsel

Knapp, Department of Housing and Urban Development, from

Assistant Attorney General Olson, Office of Legal Counsel,

re "Use of Government Automobiles to Transport Federal

Employees Between Home and Work" (June 10, 1983) (use of

goverment automobile prohibited between home and office on

day when employee returns from or departs on official business,

even though GSA regulations would permit reimbursement of

taxi or private automobile costs for same travell}.



in an area of expertise." See Principles of Federal Appro-
priations Law, supra,‘at 3-39 (emphasis added). As explained
by the Comptroller General, Section 5703 "is not a device

for circumventing 31 U.,5.C. § 551." The "direct service"“
test cannot be met merely because payment of the expenses

may in some way enhance the agency's program objectives,

Principles of Federal Appropriations Law, supra, at 3-39,

There are several special considerations that affect ﬁif;;&&f,

the application of these general principles to the spouses e
of government officials. A government official's spouse may ﬂffwtdﬂuéj
of course have an independent appointment to a government i
position. Additionally, under some circumstances a spouse :;;%,

may be viewed as serving the government without compensation, 4 '

as discussed above. These possibilities, however, and the

provision of government transportation, are subject to

several important limits.

One significant obstacle to viewing the Attorney General's
spouse as serving the Department as an uncompensated employee
is found at 5 U.S.C. § 3110, which imposes restrictions on
the employment of relatives of certain public officials.
Subsection (b) of that statute provides that:

& public official may not appoint, -
employ, promote, advance, or advocate for ,j@w“éé ,w“é/“"
appointment, employment, promotion, or /,wﬂﬁ*
advancement, in or to a civilian position f%*ﬂjf
in the agency in which he is serving or .
over which he exercises jurisdiction or ﬁd’ Mﬁw”/{
control any individual who is a relative /ﬁ;* o (
of the public official. An individual ﬁ?1¢n0-
may not be appointed, employed, promoted, /4;

or advanced in or to a civilian position
in an agency if such appointment, employ-
ment, promotion, or advancement has been
advocated by a public official, serving in
or exercising jurisdiction or control aver
the agency, who is a relative of the
individual.

This Office has previously construed Section 3110 to apply

to uncompensated, as well as to compensated services. See
Memorandum for the Attorney General from Acting Assistant
Attorney General Harmon, Office of Legal Counsel, re
"Employment of Relatives Who Will Serve Without Compensation”



{(Mar. 23, 1977), 1In 1977, we concluded, pursuant to Section
3110, that Mrs. Carter could not be appointed as Chairman

of a2 Commission on Mental Health, although she might serve

in an honorary capacity. See Memorandum for Associate Counsel

to the President Huron, from Acting Assistant Attorney General
Harmon, Office of Legal Counsel, re "Possible Appointment of

Mrs, Carter as Chairman of the Commission on Mental Health®™

{Feb. 18, 1977). M™oreover, the First Lady could not undertake,
for example, "the day-to-day work of the White House 0Office,

‘such as answering correspondence or telephone calls, which is

. « +« a governmental function of the kind ordinarily performed sz
by regular members of the White House staff." March 23, 19771w/3

Memo, at 8. However, we have not construed Section 3110 to ’f::ftza'

prohibit the First Lady from carrying on the "traditional P .

duties of First Lady in directing operation of the Executive Aﬁ}mﬂjzd
Residence, making arrangements for entertainment, etc.™ Moreover, ;@z?

Section 3110 would not prohibit the First Lady from representing

the President at certain official functions, because on such 5}@»7.
occasions "members of the President's family appear essentially P
on the President's behalf not in an official capacity or position."

See id. (emphasis added).

In our view, Section 3110 would prohibit the Attorney
General from appointing his spouse to, or recommending her
for, even an uncompensated official position within the
Department of Justice, even on a temporary or intermittent , ¢§ «»1;
basis. Like the First Lady, she might on occasion appear as _ /.
the Attorney General's representative in his absence, but we *
expect such occasions would arise infrequently. 10/ atfeerce

In addition to the problem raised by Section 3110, spousal
transportation must be viewed in light of precedents that
‘specifically address travel by government officials' spouses.
See, e.g., Clark v. United States, 162 Ct, Cl. 477, 484 (1963)
(wife's use of government car to do some marketing or take
child to doctors not permissible, although under circumstances

10/ As we see it, the exception to § 3110 permitting the First
Lady to appear in the President's stead might also apply to

the Attorney General's spouse on rare occasions when the
Attorney General is expected to attend a function purely for
reasons of official protocol and is unable to be there himself.
In such cases, where there are no official duties to be
performed, the Attorney General's spouse may appear in his
behalf without violating § 3110.



of case, offense not so major as to warrant employee's

discharge). There have been several occasions on which the
Comptroller General or this Office has considered the question

of government travel for an employee's spouse, In Opinion

B=~204877, the Comptroller General reiterated that under

Chapter 57 of Title 5 of the United States Code, which sets

forth travel and subsistence provisions, "it is clear that an
cfficer or employee of the United States who is traveling on

official business is not entitled to be accompanied at Govern- . A
ment expense by his or her spouse." ‘B-204877, at 1 (Nov. 27, 7@i$av’
1981). The Comptroller General applied this principle to A“f' A
travel by members of Congress not actually governed by /ﬁkvmjﬂiﬁ”
Chapter 57, when he considered whether "for purposes of , R
protocol, spouses of committee members and staff members of /é/f y
the House of Representatives may legally accompany them in /@Mﬁ?}
authorized foreign travel and, if it is legal, how the travel /ﬁkﬂ‘t
expenses would be handled." Id. The Comptroller General

concluded that even when spouses were made a part of an

official delegation by designation of a committee chairman,

federal funds could not be used to pay their travel expenses,

See id. at 2. Noting that federal funds may be used for the

purposes for which they are appropriated, and none other, see

31 U,S.C. § 1301, the Comptroller General explained that

“[wlith a few statutorily established exceptions, we are not

aware of any authority to pay the travel and per diem expenses

of individuals who are not Federal officers or employees.

This is true even though the presence of spouses might in

some way enhance the achieving of the purposes of the trip."

B-204877, at 1. The Comptroller General did agree, however,
consistent with applicable Department of Defense regulations,

that spouses included-in an official delegation by a pertinent
committee chairman could travel in military aircraft on a

"space available" basis. Expenses, however, such as in-flight

meals or differential hotel costs, could not be paid with

federal funds. B-204877, at 2-3,

This Office applied these principles to travel by the
Attorney General and Mrs. Smith in an October 1982 opinion
addressing the Attorney General's planned trip to Europe and
Asia., During that trip, Mrs. Smith was scheduled to attend
diplomatic functions with the Attorney General, as well as to

attend independently several meetings on behalf of the govern-—
ment. This Office stated: ‘

We are reluctant to conclude on the basis

of the itinerary alone that these appoint-
ments and protocol functions are so necessary

- 10 -



to the trip from the perspective of this
Department that they would justify a
determination Mrs. Smith will be on official
travel. On the other hand, we agree with

the view set forth by the Comptroller General,
that spouses of government officials who

serve the government's interests by travpling -
with the official delegatlon should be given,
when feasible, transportatlon without charge

on a "space available" basis. Mrs. Smith
clearly falls within this category, and we
accordingly advise you that she may travel

in the military airplane, without charge, R
so long as there is space available for her.
Her other expenses should be paid from

private funds in accordance with the princi-
ples set forth by the Comptroller General.

Memorandum for the Attorney General, re Travel by Mrs. Smith
on Trip to Europe and Asia, at 4 (October 18, 1982).

Both the Comptroller General's opinion and this Office's
October 1982 opinion illustrate that the fact that the presence
of ‘a spouse might be in the interests of the government and
might enhance the accomplishment of a government ohjective
does not itself create authority to expend appropriated funds
for spousal travel, In short, circumstances that permit a
spouse to be transported ¢Jn an otherwise authorized trip in
the interests of the government, on a "space available"™ basis,
may nonetheless fail to justify the independent expenditure
of appropriated funds for such travel. See also 57 Comp.

“Gen. 226, 228 (1978) ("where the transportation of a dependent

in .a Government vehicle is such that the dependent merely 4V”Mlp
accompanies an employee on an otherwise authorized trip -/ aﬁ““”d¢
scheduled for the transaction of official business, and the

agency involved makes a determination that it is in the oy 4
Government's interest for the dependent to accompany the anacte
employee (for instance, for morale purposes), we do not > S
believe that the provisions of section [1344] would be cant ; e
violated™). ‘

Moreover, the fact that someone may be invited to an event
as the spouse of a government official does not necessarily
confer even "quasi-official” status. For example, the Comptroller
General has rejected use of Department of Interior funds for
a December 1981 breakfast given by the wife of the Secretary

- 11 =



of Interior for the wives of Cabinet members and White House T:::;iwwﬂf
officials, because the breakfast was attended “"entirely by : ’

private persons.” See Comp. Gen. Op. B-206173, re "Department G-
of Interior -~-Funding of Receptions at Arlington House"

(Feb. 23, 1982); see also B-204877, supra, at l; United Aolon
States Department of Housing and Urban Development, Inspector 'M,%
General Report {Sept. 21, 1982) (finding unauthorized the

use of a government vehicle for nine trips involving the G
Under Secretary's wife, when she was not accompanied by the st

‘Under Secretary, including trips to bring her downtown so ;:551

she could attend evening functions with the Under Secretary):; PP

cf. "Examination of President Nixon's Tax Returns for 1969- jﬁ,mmff
1972, H. Rep. No., 966, 93d Cong., 2d Session 161 (1974)

(President realized taxable income when members of his

family accompanied him on official trips but themselves ﬁw”£7 -
had no official functions).

Application to Hypotheticals : ;ééii&w

Against this background, we consider the three general /”’/(M
questions you have raised. First, as discussed above, a (z%”ﬁ
Department of Justice vehicle may be provided to the Attorney ),

General's spouse only for the conduct of an official Department
of 'Justice purpose for which there is authority to provide
such transportation., 11/ Second, the Attorney General's spouse

ll/ We address here only those occasions on which the Attorney
General's spouse is provided a vehicle independently of the
Attorney General. When she travels with the Attorney General
in a government car, on an official trip, she presumably does
so on a "space available" basis. See discussion infra.

We have considered whether the appropriations for
official reception and representation expenses, which can be
used "to fund official activities that further the interests
of the Department of Justice," see DOJ Order 2110.31, "Expen-
diture of Representation Funds," are available to supply the
Attorney General's spouse with transportation to official
government functions. Use of the fund for "(hlire, purchase,
operation, or repair of any motor-propelled, passenger=-
carrying vehicle,” however, is specifically prohibited by
DOJ order. See id. at 6(d)(l).

-12 -



could function in an official government capacity if appointed ahyflk
to some government position or to perform a particular govern-avéédiﬂm
ment function, but her role as spouse alone does not confer

on her such an official position, and in fact limits the peor"
positions to which she might be appointed. See 31 U.S.C. Jﬁ::;j

§ 3110. Moreover, even if the presence of the Attorney

General's spouse enhances achievement of official objectiyeg,

or the Attorney General's spouse functions in some "quasi- ~»qéh
official® capacity, the expendlture of appropriated Department’ , L4
~of Justice funds on her behalf is not ordinarily authorized,

Third, whether some other government organization, such as

the White House, may pay for such transportation depends

on whether that organization has authority to expend its

appropriated funds in such a fashion. 12/ On the other

hand, transportation provided or reimbursed by private

organizations is not subject to the limits placed on the

expenditure of appropriated funds, but may be prohibited by

the conflict of interest laws, depending on the source and

12/ The White House may be able to provide transportation

under circumstances in which this Department could not. )
Unlike the Attorney General, the President has several possihle
sources of appropriated funds from which a nonemployee traveling
for official purposes of the Presidency might be paid expenses.
See, e.g., 3 U.S.C. § 102 (expense account, which is "to assist
in defraying expenses relating to or resulting from the discharge
of [the President's] official duties" and which specifically
mandates that there shall be no accounting by the President,
except for income tax purposes); the "Unanticipated Needs" fund,
3 U.S.C. § 108 (expressly made "without regard to any provision
of law regulating the employment or compensation of persons in
the Government service or regulating expenditures of Government
funds®™), See, e.g., Memorandum to Assistant Attorney General
Harmon from Attorney=-adviser Taylor, Office of Legal Counsel,

re "Payment of Travel Expenses by a Person Traveling on Behalt
of the President"™ (Feb., 24, 1977). This is not to suggest,
however, that White House Eunds should be used to reimburse

the Department for any unauthorized use of its vehicles that
may already have occurred.

- 13 =



the reasons for provihing such transportation. See, e.g..
18 ¥y,8.C. § 209; 28 C.F.R., Part 45. We would be happy to
provide more guidance on this point if a specific situation
arises., 13/

In addition to these general guestions, your office
submitted to us a list of examples of various possible uses-
of transportation by the Attorney General's spouse. Your
~1list sets forth the following possible uses:

PR
1. to attend to purely personal matters, such as "//; Z..
shopping for groceries, going to the hairdresser's, ™~
visiting a physician, or traveling to and from - ;

airports;
T

2. to attend social functions at private homes or
clubs, restaurants and hotels -to which she alone
has been invited as the guest of a private
organization, such as the League of Republican
Wwomen, the Junior League, or the Heart Association,
or of a private citizen;

3. to attend meetings of organizations of which she
is a member, such as the Opera Ball Committee or

the National Symphony, at the Kennedy Center or
at restaurants.

4,  to attend social functions at private homes or
clubs, restaurants and hotels to which she alone
had been invited as the guest of the spouse of a
Senator, Congressman or Cabinet Officer, where
the function is in honor of a foreign diplomat's

spouse, or the spouse of a Senator, Congressman
or Cabinet Officer;

5. to attend luncheons or meetings at the White House
which were part of, or related to, volunter efforts
involving spouses of elected and appointed U.S.
Government officials;

6. to attend official social functions to which both
she and the Attorney General had been invited by
virtue of his position and to which she proceeds
separately, meeting the Attorney General there:;

13/ As a prospective matter, of course, the Department of
Justice may not permit its motor vehicles to be used for
nonauthorized purposes, even if reimbursement is anticipated.

- 14 =



7. to attend official social functions honecring the
spouse of a national leader (e.g., Mrs. Ronald
Reagan, Mrs. Anwar Sadat) held at Government
buildings to which she had been invited: and

8. to attend ceremonies held in Government buildings
involving U.S. Government officials, such as the
swearing in of new diplomats. o

In our view, the first three exaEples reflect purely
personal purposes for which there would be no apparent
authority to expend funds appropriated for Department of
Justice business. Shopping or visiting a physician,
attending private social functions, or attending meetings
of organizations of which the Attorney General's spouse is a
member do not constitute official business of the Department.
Additionally, those private social functions to which the
Attorney General's spouse is invited, even if she is invited
because she is the spouse of a Cabinet member (Example #4),
have no authorized Department of Justice purpose justifying
the expenditure of Department of Justice appropriations.

See, e.g., Comp. Gen. Op. B~-206173 (breakfast party for
Cabinet spouses).

In the same sense, we would consider participation in
volunteer efforts by spouses of government officials to
have no authorized Department of Justice purpose, even if
the volunteer activities are conducted under the auspices
of the White House. Of course, if the White House has
authority to transport private citizens for such purposes,
it may provide such transportation to the Attorney General's
spouse. See note 12, supra. We are aware of no authority,

. however, to expend Department of Justice appropriations for
such purposes.

Examples #6, #7 and #8 arguably have a clearer nexus
to some official Department of Justice purpose, but we
nontheless conclude that that nexus alone does not authorize
the expenditure of Department of Justice appropriations to
provide the Attorney General's spouse with independent
transportation to the events. While the presence of the
Attorney General's spouse at these events might be said to ~° et
be in the interests of the government, and could be viewed ZVQ“:\ é
as enhancing the Attorney General's role as a Cabinet '
officer, we are not aware of any special circumstances that
would provide authority to expend Department of Justice
appropriations to transport her to these events. Thus,

- 15 -



while attendance at such functions may be viewed as being

in the interests of the Department, and thus would be
appropriate occasions for the Attorney General's spouse to
accompany the Attorney General on a "space available" basis,
we do not believe she can be provided her own Department of
Justice vehicle on such occasions. ‘

Conclusion -

We have no doubt that the presence of the Attorney
General's spouse often enhances the conduct of Department of
Justice affairs. In addition, she may freguently be invited
to events solely on the basis of her status as the spouse
of the Attorney General. Nonetheless, the Attorney General's
spouse is a private person for whom there is generally no
authority to make independent expenditures of Department of
Justice appropriations to transport her to such events,

Robert B. Shanks

Deputy Assistant Attorney General
Office of Legal Counsel
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Home-To-Work Tra nsportation

GAQ studied various federal depanments’ :

and agencies zase of cnauﬁeur-dnyen gov-

ernment venicies for home-to-work trans-

portation of feaerai empiovees in the Wasn-

ington, D.C., metropotiian area. The resuits

are presented in this stugy. , ' )

OnJune 3, 1883, GAD issued a decision on
home-to-work transportation. In that decs- ¢
sion, GAO conciuaes that government pas-

. Senger motor venicies are only avaiabie for )
. transportation on official business. By sta1- ; :
ute, the Congress has declared that, except
for the heads of cabinet-level departments
and certain other specified individuals,
ransportation between an officer’s or an -
employee’s home or work station may not <
be considered to be official business. There Lo ) %
is little room for the exercise of discretion by
agency heads in permitting such transpor-
tation except in the kind of emergency’ S 3

situations set forth in GAO decisions. -

However, the law mey be unduly restrictiva.
The decision recommendad that consider-
ation be given to amendatory legisiation to > .
broaden the scope of the exceptionstothe _ -
prohibs - k
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To the President of the Senate and the
Speaker of the House of Representatives

The Bouse Conference Report that accompanied House Joint
Resolution 631 / making further continuing appropriations for
the fiscal year ending September 30, 1983, directed the General
Accounting Office to study the various federal departments'’ and
agencies' use of government automobiles and chauffeurs for
transportation of federal employees between their homes and
places of employment. 2/

OBJECTIVES, SCOPE, AND METHODOLGGY

Our objéctives were to obtain information on how often and
to whom home-to~work transportation is being provided and the
circumstances under which services were provided as well as to
identify the legal decisions and/or raticnale for providing
home-to~work transportation. We selected our sample of agencies
to obtain a mix in terms of the.amount of home-to-work trans—
portation provided, agency size, and whether the agency had
cabinet- or noncabinet-level status. We limited the scope of
our study by studying only the use of government vehicles and
chauffeurs for home-to-work transportaticn provided to headguar-
ters officials at 13 selected executive branch departments and
agencies in the greater Washingtcn. D.C., metrcpolltan area.,

The departments and agencies reviewed were
—0Office of Hanagement and Budget, Executive Office of the
President; A

-

—Departnent of Defense, including the Departments of the
Army, KNavy, and Air Porce;

)

1/Bouse Joxnt Resolution 631 became the Further Continuing
Appropriations Act, _1983, Public Law 97-377, 96 Stat. ¥B30
(1982). -

2/B. Rept. Wo. 980, 97th Cong., 24 sess. 197 (1982).
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-=Department of Bealth and Human Services:
-—Departnent of Bousing and Urban Development:
—Departaent of Justice;

—=Department of Transportation;

-=-Central Intelligence Agency:

-=Civil Aefonautics Board;

--Environmental Protection Agency;

—-Federal Communications Commission:

-=-Federal Home Loan‘Bank Boarg;

—Federal Trade Commission; and

~—~National Science Foundation. .

In January 1983, we sent letters to the 13 selected deparz-
ments and acencies recuesting that they provide information on
the home-to-work transportation services provided for the period
Octoper through Decemper 1982. We verifi tte information at
the Naticnal Science Poundation, one of three agencies that
reported no use of government vehicles or chauffeurs for home-
to-work transportation. We also verified the information pro—
vided by the Department of Defense's 0ffice of the Secretarvy of
Defense executive motor pocl and the Pentagon (Army) and Ravy
motor pocls because the Department reported a relatively high
amount of such usage. This verification involved examining dis-
patch logs and vehicle records to determine the ‘usage of motor
pocl vehicles and chauffeurs as well as reviewing applicable
regulations and procedures. We found no discrepancies between
what was reported to us and these agencies' records.

We did not obtain agency comments on this study because we
received the data con the use of home-to-work transportation f£rom
the departments and agencies and reported it directly as ‘
received. i

AUTHORITY POR PROVIDING HOME-
TO-wORK T“RANSPORTATION

The basic authority governing the use of government-owned
vehicles to transport federal emplovees between their homes and
places of employment is 31 U.S5.C. 1344, formerly 31 U.S.C.
638a(c})(2). This authority generally prohibits providing such
transportation except for the heads of the cabinet-level depart-
ments and certain other specified individuals. (See p. 10 of
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epp. I.) In addition to this basic authority, departments and
agencies, as part of their respective appropriations acts, are
subject to specific statutory provisions regarding the use of
home-to-work transportation.

In a June 3, 1983, decision, B-210555 (see app. I), we
recognized that many agencies were uncertain about who was
authorized home-to-work transportation or they believed,
erroneously, that provisicn of such transportation Ww2S a matter
for the discretion of the agency head. We made it clear that
the Congress has stated, unequivocally, that except as specifi-
cally provided in the statute, home-to-work transportation mayv
not be considered "official business" and may not be authorized
by any official, including the agency head. The decision
described certain limited emergency situations in which we have
ruled that an exception could be made. .

We recognized that the rigidity of the present law may lead
to many hardships and ineguities. We, therefore, ecommended :in
the decision that the Congress consider amendatory legislation
toe relax the restrictions on providing home-to-worx transporta-—
tion in the case of special situations. We also suggested that
the Congress may wish to reconsider the rationale for exempting
cnly the heads of executive departxments £rom the general
pronibitions in 31 U.S5.C. 1344(b) and expand the present
exemption to include the heads of al’ agencies and perhaps their
princizal deputies.

H
CEAUFFPETCRED GOVERNMENT VEEICLE '
TSt 3Y DEPARTMENTS AND AGENC-ES

Among the 13 departments and agencies (see app. II)
responding, three agencies reported that they did not provide
any home-to-work transportation service. These agencies were
the Environmental Protection Agency, the Pederal BEome Loan Bank
Board, and the National Science Foundation. The remaining 10
departments and agencies reported that they provided daily or
occasional home-to-work transportation to senicr-level
offic;als. - specifically,

 ==28 officials wvere provided daily home-to—work chauffeured‘
transportation, Pive of these officials were heads of
cabinet-level departments. .

—42 senior-level officials occasionally received
home-to-work transportation.



~—& 0fficials of the Department of Justice were provided
covernment vehicles tnat they drove tetween home and work
on a regular basis without using a chauvifeur.

Appendix II provides a listing by department and agency of the
specific officials receiving home-to-work transportatiocon.

The justifications and the circumstances cited by the
departments and agencies for orovidinc home-to-woOrk
" transportation are shown in appendixes III and IV, respectively,

We are sending copies of this report <c the Director,
Office of Management anc Budoet, and to the heads of the federzl
epartwments and agencies covered in the repor:.

ompzrclier Seneral
£ zne CUnited States

o0



COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTDN D.C. 20548

June 3, 1982

The Honorable CJack Brooks :
Chairman, Commattee on Governmens

Operat:.ons - -
House ©of Rerresentat:ives

JSear Mr, Char-marn:

.This is := response o your letter of January 1D, 1SE3,
in Qh::h voU asked US T Treview Two legfal memorarnda which
represent the sos:zions - the DeparTments o State and
—eZsnse with -espec- =z the yse of Sover—oen<t venicles angd
grivers fzr the grovisaicn of transportation =or cffic:als
arc em;layees of shose ZeparTthents between thelir homes and
,iaces cf exzipynment. VYsu seguested DU opimisz o whetiher
zhe policies z£ those Two Departments. 2§ Siscussed - the
eZficzal memoranca winich you sugpplied T US, are consisternt
withk the mear:=¢ and ictent of 31 U.S.C. & :344.

Enclosed -5 a ©oTY c‘ cur decisacn of “mdzv iz which we
exfFlai= how ard why we conclude that the detes=izations of
the Departmernts of State and Defense concerzaing the provea-
sicn of home-to-work Tsansportaticon Are ROt oDnsistent waith
the law,

However, we woulZ like %0 Take ehis opporTInityY =
TelteIzte SCme JeCCoMMEncATIORS we have made TDO the Can;—ess
over a perisd of vears whemever new or amended language hzs
Been proposed £o deal wish zhis subject. {(See, e,c.. the
“lLimousine limitaticn Act of 1875, S. 615, ¥4th Congress,
and more cecently, secticn 614 of E.R. 715B, the House versjion

£ the Treasury, Postal Service, and Generzl Goverrment

‘Appropriaticn Act for FY 1S83.) The fact that none of this
legzslation has passed (although restricticns on home-to-work
transportation for a3 few specific agencies were enacted)
has sdded tc genersl agency uncertianty about Congressicnal
intent. Did these proposals £ail to pass bemcause the Congress
Do ipnger wishes to apply the title 31 restractions so
strictly, or because a nEw Act was thought to be unnecessary
in view of the :cnt;nued‘y:ability of 31 U.S.C. 1344(b}(2)?

L84]
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v

The leg:slative history is silent or, at best inesnclusive,
This fact, coupled with the continued approval of limousines
gnd other passenger vehicles during the aposopriations process
without restriczions oo theirs use centinues o cznfvse a
nunber ¢f agenc:es about the Congress' wishes on this subiec=.

Agair, we recommnend that clazsifving legislation be
enzacted o resclve the tooubling queSt-ans atecut the score
cf an aqe“_l head's disgcoetisn <o Telax the °es::;::;ar =
the case ¢cf emersencies anc similar S1TUATIOES.,

Tizalily., the Congoess ﬂay wish %o recsns:Zer the Tatiznale
‘z* exemzTiag only heads ¢f executive departoents Soom -he
TeSTILIZTIDN. -t 15 =ot Slears to Uus how & catinet cfficer's
teecs £iffer fronm <hese cf the neads ©f cther =aicT agencies,
sucn as the Generzl Services Admizistractich, the Natisnal
Aersnactics angd Space Acinastratisz., ané so fzrTh.  To acgz2
T2o=, the law does 2Ct Take 1nTS 2CTSUST AnY Special Seguise-
ments o Seeds of the prizcipgal sfficer of eacn agency. By
“sroocipal pfficer,” we Rave 1= zZingd the individual-who ocouzies
<~he Zumper Two POSITISh L each agency, 836 who snares most of
the same cesponsibilities as the agency head. Fizplly, we =pre
tXat there are o provisions for ‘harcicapped perscanel, er Sor
trarsporaziss =0 and £oom evering meetings where altercative
ETADNSPOITATLOR 1S5 2ot avairlable or, generally. where there s
no cther way o accomplish offic:al tusizess withour <he use
of cheuf ‘eur-ériven automotiles. The Congress mav wish to
have a Gcversmmens-wide canvas of spec:al needs prisr zo decidisg
whether <o Dbroadez the excepticzns preseptly i the law. We
will, of course, be glacd to help 2= this enceaver,

Si=cerely youcs,
£ .A%

! Acting Comprrolley General
cf the Unitced States

{
t
Eacloszure
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"\ THE COMPTROLLER GENERAL
DECISIDN . 2%  OF THE UNITED BTATES
: /

“;fﬁv@ WABMINGTON, D.C. BOSe®
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piLg; B-210555 DATE: June 2, 19832

MATTER DOF: Use of Government vehicles for
transportation between home and
work.

DIGEST:

e GAD disagrees with the Jegal determi-
nations of officials of the Departments
of State and Defense that it is proper
under 31 U.S5.C. § 1344(b) for agency
officials and emplovees (other than the
Secretaries cof those departments, the
Secretar:es of the Army, Navy, and Air
Force, &ncd those Dersons wno have been
properly appointed or have preoperly
-succeeded to be heads of Poreign Service
POSTsS ) tO receive transportation between
their home and places of emplcovment
gsing Governpent venicles and drivers.
GAC construes 31 U.5.0. § 1344(bd) to
generally prohibit the provision of suen .
transportation to agency officials and
emplovees unless there isg specific
scatutory authority teo do so. .

<. GAD disagrees with the Legal Advisor of =T
the Department of State and the General .
Counsel ©of the Defense Departzent who
have interpreted the phrase “heads of
executive departments,” contained in 31 .
D.5.C. § 1344 (b)(2), to be syncnymous
with the pbrase “principal cfficers of
executive departments.® [ongress has
statutorily defiped the ®heads” of the
executive departments referred te in 31
U.S.C. § 1344(b)(2) (including the
Depariments of State and Defense) to be
the Secretaries of those departments,

3. GAD disagrees with the State Depart-
pent's Legal Advisor and the General
Counsel cf the Defense Department who
heve conetrued the phrase “principal
diplematic and consular officials,”
contained in 31 D.S.C. § 1344(b)(3), =0



include theose high ranking offic-als whose
duties cequire -.equenh effic:al cmmtace
on & diplomatic level with high sanking
officials of foreign governments.  GAD
constzues 31 U.S.C. § 1344, (b)(2) =0 enly
include those persocns why have beex pro-
perly appoizted, pr have properly succeeded,
to head a ‘o eign diplomatic, consular, er
other Foreign Service post, as &n ambassacar,
minister, charge d'affaaires, or other szmalar
proncigal dizlomazic or consular cfficial.

The State Department's reliance on the GAC
decisach iz 24 Comp. Gen. BES (1875% to.

suzpost the pr oposition that the use of
Govermnment vehicles £or home-to-woOIE TIanse
porzaticen of Government officials amd emplcoyvees
lies soclely within the acdministrative discretazcz
cf the head 2f the agency was tCased ©x some
overly broacd dicza iz that and several sreviocus
gec.sizns.  Read .= context, GAD decasions,
imgluding the caoe cited Sy the State Teparz--
ment's Legal Aédvisor, czl au:hc:;:‘ the
exerc.se cf admizistrative discret <o provas
home-to-work Trarsporeation feor aovg__nzn-
off:cials ant emplcsyees °nh a2 temporaTry basis
when (1) there .5 a ¢lear and presexnz danger

To Government employees O i emessEncy
threatexns the performance of vital Gover—ment
Zunctions, or (2) stch transportatiom s

imecident Tz otherwise authorszed use of the
wvehicles invelved.

Beczuse s$o many agenc.es heve relied cor apparent
acguiescence by the Congress during “he.appropria-
ticns process when f£unds for passenger vehicles
vere spproprizted without imposing &my limits

on arn agency's discretion to derar=uime-the scope
of “official business,” acod because €icta in

' GAD's own decisicns mey have contributed o

the irpresgsion that use of cars for home-to-work
TIERSPOrTaTicn was & matter of agency discretrion.
GAD does not think it appropriate to seek
recovery for past misuse of vehicles. (except

‘£or those few agencies whose use of vehicles

wag restricted by specaific Congressicnal
enactaents). This decision is intended to spply
prespectively only. HMoreover, GAO will not
qguestion such corztinued use of vehicles to
transport heads of non-cabinet agencies

and the respecrive seconfs—in-conmmans of

both cabinet znd neon-cabinet agencies

until the clese of this Congress.
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We have beer asked by +he Chairmarn pf the House Commaitise
oz Government QOperations to review a Deparzment of State,
July 12, 1582 legal memorandur and &n earlier Department of
Defense legal opinion which interpret the exempticns in
3l v.s. c. § 1344(b) (formerly 31 U.S5.C. & €3Ba(c){(2)), £zon the
prohikitien in 31 U.S.C. § 13é4(a) &03insTt USInG appropriated
£unds to transpor: Governmment officials between their homes
andé places of employment. Relying oh these interpretations,
the Department of State has expanded its internal list of :
cfficrals *or whom such transporsation is authorizec.  The -
Chaizrman seexs our opinion on whether that acticn is in accoréance
with the meaping and intent of the law. As explained belopw,
it is gur opinion that the determanaticn of the State Deapartment
{and that of the General Counsel o0f +the DeparT—ment of Defense,
Legzl Opazizn No. 2, October 12, 1983, upon which the State
Separtoient 8ction is based) is not 1z accoriance.with the law.,

Notwaithstanding <hese conclusions, we secogmize that the
use gf-Government~owned cr leased automobiles Dy Rhigh Tanking
pfficsals Ior TTevel between home and work nas Seen 3 commen
graczice for Zy Yerss L a large umber zf zgernc:oes. (See.
Zocr example, our Teport o the Senate Committee S0 ARPPISTILATLCLS
cn “"Eow Passenger Sedans in the Federal Govermment are Used angd
Manzced, " B~i5B71Z, September 5, 1874.) The “uszificatisr aévanced
oz this practice s zhe apparent acquiescence Sy the Congress
wnich reqularly apprTpriate. funds Ifos limousines ancd others
cassenger auts mc:;-es x:ow-_q, iz mary snstarces. the uses T3
whzech =h will be put Sut not imposing limaits on the discrezion
cf the aqea:;es in determinin=g what uses constitite "official
business.” -

I= addition, the Genperzl Accounting Office may, itsel’,

have corrtributed to some o0f the confusacn. As we srudied our
past decisions :n order to respond to the Chaxsman's reguest,
we recognized that in some irnstances, we mavy have used overly
bread language which iplied exceptioans to the statutory pro-
hibition we &id not intend. (Thas will be discussed in more
detzil leter.) TFor these remsons, we do not think that it is
apprcpr;ate to seek Tecovery f-om any officiels who have benefited
£€rom home-to-work transportation to date. Our interpretaticon

©of the law i3 intended t©o apply prospectively only.

rinal-y, we note that the Generzl Accourt:ng Office has made

several legislative recommendations to the Congress over a period
. of years to clar:fy its intent about the scope of the prohibivian.

Axong other things, we suggested that the Congress consider
expancding the present exempr:cn to include the hends of gll
agencies &nd perhaps thexrr prinecipal deputies. 7This decssion, g
therefore, need not be considered effective with respect to
ggency heesds and their principal deputies until the end of ths

resent Congress in orcder To allow the Congreszs sufficient time
T2 consider our suggesticons.  (This does not, of course, include
any agency whoge use of moror vehicles has been the subject of
2 specific Congressional IestsiCTion.)



B-210EE

The Law

Section 1344 of title 31 of the Dnited States Code

states: ”,
- -

“(a) Except as specifically provided by law, an
appropriation may be expended to maintain, operate, and
repair passenger motor vehicles or aircraft of the United
States Government that are used only for an official
purzeose. An cfficial purpose does not include transporting
cfficers or employees af the Government betweern thelr
domiciles and places of employment except—

(1) medical officers on out-patient

medical service; and
:=:

(2) officers or emplovees performing £ield
work TeculTiNg TransporTaticon Setween Thelir
dozxiciles and places ¢f empioyment when tihe
TTaAnsSpOrTation iS approved bv zhe head of zhe
agency. o ‘

{(5) This section does not apply to a mOror venicle or
aircraf: for the official use of~—

(1) the Presidené: s i

(2) the heads of executive departaents listed in
section 101 of title 5; or

(2) principal diplematic and consular officials.”

Since vehicles may not be operated with appropriated
funds except for an “"official purpose” and the zerm,
"cfficial purpose” does not include transportazion between
home and work, (except as otherwise specifically provided),
we regard subsection (&}, above, as constituring & clear
prohibition which cannot be waived or modified by agency
heads through regulations or othervise.

While the law does not specifically include the exploy~
pent of chauffeurs as part of the proaibition ipn subsection
(a), GAC has interprected this section, in conjonction with
other provisions of law, &8 authorizing such employment only
when the officials being driven are exempted by subsection
(b) from the pronibiticn. B~15098%, April 17, 1963,

10
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The State Department Determination

After researching and censidering the provisions of
gsection 1344, the State Departxent’s Legal Advisor informed
the State Department's Under Secretary for Managezment (in a
memorandum dated July 12, 1982) that there is ®"no legal
impediment® to authorizing the State Departmenc's Under
Secretaries and Counseleor to use Government venicles and
drivers for <ransportaticn between their homes ané places of
erployment. (Previcus to that opinion, the State Departient
had restricted such transportation to the Secretary and
Deputy Secretary.} The Legal Advisor founded his determina-~
tion upon several bases.

Por his first basis, the Legal Advisor relied upon an
Oczgber 12, 1953, opinion by cthe General Counsel of the
Deferise Departaent which concluded that the phrase "heads of
executive deparzents” contained in 31 TU,.85.C. § 1344(5)(2)
{then Teferred =2 as seczion 16(2)(c)(Z) of =he Act 2f -
August 2, 1946, 60 Stat. 810) “is nor limited = Cabinetc
Cfficers or Secretaries of executive deparidents,- dut
includes 2lso The principal officixls of executive
depart=ents appointed by tfe President with the advice and
consent of the Senate.® °‘Arplying the DOD Generali Jounsel’s
concslusion, the Stare Departx=ent's Legal Adviscor Isund thar

the Secretaryv, Deputy Secretary, Under Secretar:es, and

Counselor (whom he refers to as the "Seventn ‘Tloor Princi-
pels®) may be regarded as "heads of departzents® f£or the
purposes of section 1344(b)(2), and are therefore eligible
to use Government vehicles and drivers for home-to-work
transportation. N

Secondly, the Legal Adviscr determined that home—to=
wark transportation for the Seventh Floor Principals is. also
autborized based upon his construction of the exemption in
seczion 1344 (b)(3) for "principal diplomatic and consular
officials.” The Legal Advisor stated in his memcrandum that
the Seventh Ploor Principals "all share in discharge of the
Secretary’'s diplomatic responsibilities in much the same way
as ambassadors abroad; and the [State] Department * * * jig
uniquely gualified to determine what diplomatic funczions
are and who performs them.® In Bis interpretation, the
restriction on home—-to~work transportation in section
1344 (a) would not apply to the Seventh Floor Principals
because they are all ®principal diplomatic ® ¢ ® pfficials.*®

. For his final.bgsis. the legal Advisor cited cur deci-
sion in 54 Cemp. Gen. B8SS (1975). <That decision, according
to the Legal Advisor, "hclds that where there iz a clear and

-
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present danger, use ¢f Government vehicles to transpers em—
Ployees to and from home is not proscribed.® The Legal
Advisor also gquoted the folX®wing passage from that
decisicon:
.®"In this regard we have long held that use

cf & Government vehicle does not viclate the

intent of the cited statute where such use is

deemed to be in the interest of the Govern-

ment. We have further held that the eontrol

over the use cf Government vehicles is pri-

marily a matter of administrative discretion,

to be exercised by the agency concerned with-—

in the framewcrk cof arplicaple laws., 25

Comp. Gen. 844 (1546).° 54 Comp. Gen. at B57.

TRased upen that passage, the Legal Advisor-concluded zthac
GAO's dec:sions suppors the Dropositisn chat home-zo-worx
TTransportatlon ls perzissiSle whenever there is an adminis-—
trazive deczerminar:on by the head of the agency that o
wouid be .n the interest cf the Government, anc noct erely
for the perscnal convenience of the empicyee or official
concerned.

» PR
* -
-

The Legal Advisor then referrved o the Foreign Affairs
Manual (FAM) to demonstTate that the Secrerary, Depury
Secretary, Under Secretaries and Counselor “snare in dis-

“charging the substantive responsibilities cf the Secretary,”
and have been placed by law in the order of successicn To be
Acting Secretary of State. According to the Legal Advisor
those officials "constitute & Danagement group—the Seventh
Floor Principals.® The Legal Advisor noted that those
ecfficials have "heavy after hours cfficial representation
responsibilities-and & heavv load of other official respon—-
gibilities which requires virtually around the clock acces=—
sapility * ® ¢, The lLegal Advisor concluded that these
considerationgs "would support an adminisczrative determina~—
tion that it is in the interest of the United States, not
personal convenience,”™ to provide home-to-work transporsa-
tion for the Seventh Floor Principals. In his opinion, such
a determination would satisfy the requirements of Gi0's
decisions.

Discussion
We disagree with the analysis and conclusions of the -
Legal Advisor. Wizh regard to the Legal Advisor's first

basis, we have reviewed the October 12, 1953 Lecal Opinion
No. 2 of the General Counsel of the DOD, upon which the

12 "
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Lecal Advisor relied. (We bave been informally advised that
DOD has never overturned or modified thar opinion although,
as a matter of internal policy it has, over a period of
years, curtailed the use cf_ GCovernment vehicles for such
transportation.) We do not agree with the DCD General
Counsel's conclusion that the exemption in subseczicon
1344 (b)(2) for "the heads of executive departments listed in
section 101 of title 5" includes the "principal officers cof
executive deparcaents appointed by the President with the
advice and consent of the Senate.” The terz "heads® of
executive depzrtments is not synonymous with the term
*principal officers,” partcicularly when the “head® cof each
of the 13 "executive departzents® listed in sec:zion 101 of
title 5 is explicitly designated in other statutory
provisions. Por example, 10 U.5.C. § 123 provides thar
®{tlhe e is a Secretary pf Defense, who i= the head of the
Deparzi.ent of Defense = * =» *1/ In 22 UJ.8.C. § 2631, iz is
provided that "[zlhere shzll be at the seat of government an
execuTive departiaent o be knhown as the IDepartient of State,
anc a secretary of State, wno shall be the head thereof.”
The State Department's own regulations provide that the
Secretary of State "is the head of the Departaent of Stare.®
i PAM 110 (June 1B, 1§57€),) Similar designations of the
*head”™ of eaca of the other "executive Separtaents® may alsc

i/ There is One gtatutorvy exception for the Department of
Defense. When the Departxent cf Defense was created by the
. Raticnal Security Act Axmendments of 19%84%, Fub. L. No.
BE1-21&8, Blst Cong., lst Sess., €3 Star. S7E8,  591-52 (1849),
Congress expressly provided in subsection 12(g) tzhat,
despite the consolidation of the three military departoents
inte the DOD, the Secretariez of the Army, Havy, and Air
Force continue tD be vested with the sgtatutory authority .
which was vested in themr when they enjoved the gtatug of
Secretaries of executive departments, See e.0., S. Rep. Ho.
366, Blgt Cong. 25 (154%). Thar suthority 1s to be
exercised subject to the discretvion and eontrvl of the
Secretary of Defense. Id. For this reasocn, the Secretaries
of the Army, Navy, and Air Force may alsc be regarded as
‘heads of the executive departhents, even though their
‘respective agencies are nct listed in 5 U.S.C., § 101.

i3 u
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be found in the United States Code. 4% U.5.C. § 1652
(Transportation); 42 U.S5.C. § 353g (Bousing and Urban Deve~
lopment); 29 U.S5.C. § 551 (Labor); 15 D.S.C. § 1501
(Commerce); 43 U.S.C. § 1451 (Interior); 31 D.S.C. § 301
{Treasury); 42 U.5.C. § 7132 (Energy):; 42 U.S.C. § 3501n.,
2s amended bv 20 U.5.C. § 3508 (BEealth and Euman Services);
28 U.5.C. § 503 (Justice); 7 U.S.C. § 2202 (Agriculture}; 20
U.S.C. § 3411 (Education}. Therefore, we COnstrue subsec
tion (b){(2) of section 1344 to refer strictly to those
officers who are sppointed (or who duly succeed) to the
positions designated by law to be ®"the heads of executive
departments® as listed in 5 U.S.C. § 101,

Moreover, the legislative history upon which the

General Counsel relied does not suppor:t his conclusions.

for example, the General Counsel cized the Act of Mare=z 23,
1872, 17 Stat. 485, 486, and <he depate on TRAT ACTt in the
Ccneressional Glope, 422 Cong., 3r2 Sess. 2104 ()B723, fcr
The proposition that "wnen Congress wanted to limit the
expression [heads of executive departments] spec:fically <o
Capinet Officers, it cid so in prec:.se terx=s and added aZier
‘heads of executive Zecartzents’ the gualification 'wno are
semoers of the President's Capiner.'®™ EBowever, our exami-
nation of the cited Act and depates failed o reveal the use
of either phrase in the Act or the legislative deoates. On
the contrary, from cur examination, it appears thatr the Act
and the dena:es on it explicitly and repeatedly distinguisnh
be:veen the heads of the executive departments, and the
"persons next in rank 0 the heads of Departments.® See
Cong. Globe, 422 Cong., 3rd Sess. 2100-2105 (1&73). act el
HMarca 3, ’873, 17 Stat. 4B5, 4B6, A

As his second basis for concluding that the “Seventh
Ploor Principals® may dDe authorized to receive hoRe~-IO~work
transpartation, the State Department Legal Advisor construed
gsupsection (b)(3) of section 1344 (which exemprs “principal
diplomatic and consular officials® from the restrictions on
bome-to~work transportation) to include the "principal
cfficers of this [State] Department.® (Emphasis.acded.)
Accoroing to the lLegal Advisor, the "principal officers” of
the State Department are the Seventh Floor Principals. We
do not concur in that construction of subgecticn
1344 (b)(3). Por similar reazsong wve also disagree wich the
DOD General Counsel who concluded in hig 1953 opinion {(as
cited and relied upon by the State Departsent Legal Advisor)
that the phrase “principal diplomatic and consular offi-
cials® includes “those principal officers of the Governmdent

14
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whose duties seguise Ireguent oflicial contact upon & d:pl
matic level with :a:x-n; cfficers arnd 'ep:esewtat-ves of
foreign govermments.” (Znmphasis added.)

Although the Congoess has not defined the term “princi-
pal diplomatic and consular officials” as used in seczizz
1344, it nas defized "principal cfficer™ as that term :is
used in the cantext o7 periormaing ciglomatic or consular
guries. In 22 U.S.Z. § 3502, it :s proveced that the Term
“principal cfiicer” means “the officer in charge of a éirlo-
matic mMission, tsnsular massaon Y Y ¥, or other Foreign Ser-
vice post.” Consistent with that statite, the State
Department's Ferelgn Affaiss Manual alsc delines & “"prizci-
pal officer” to mearn the person whe “is - charge of an
emsassy, & Le;a:;sn. cr cther gdiplemaric missish. & ConSsu-

~tate generzl or comsulate of the .:;-eu Stazes, or 2 U.S.
Trterests Seczisn.® 2 T.A.M. B 0411{i) (Ceroper 1, 18TT).

See alsoc 2 T.A.M. 030 [(Nov. 27, 188%) (szmilar Zefinizisr of
"woincipal cfiizert!. fQur °ead;:; o these statutoov oand
regulatory defizizisns., I mywmeties wish the ziait mean-~

ing = susseczizcz (D) (3) cf sec —i0n..344 ~exds 1S TZ Cone
clude that nerther the lecal Aévisor's EeZizsitizn., nor <hat
of the ZCT Genecsal *-::se;. i1s csrrect. Iz our view zhe
term “prizcopal Siplsmatic angd eonstlar officialist onlv
encorpasses Those -=civ.duals who &re properly designated
{cr succeed) To head a.fcrecgm diplomatic,.esmsular or other
.simalar Toreign Service Pest. .

Turthermore, examination of ¢he origiz=al enactment
which was later codified as section 1344 Ty Pub. L. No.
§7-258, %6 Statv. 877 (l5BZ) also supports the somclusaiocn
that the Congress s=tendec to limit the medning of zhe
rPhrase "prizcipal digicmaric and consular officzals™ to the
cfficers iz charge ot foreign posts. Sectien lé{a) (e} (2) of
the Act of August 2, 1946, Chaps. 744, 60 Stazt. E1l0-812
provided, 1= reitent part: -

“The limstations of this paragraph {now
contained in sectien 1344(a)) shall not apply
tc any motor vehicles or air £t for
officizl use of the Presaident. the heads of
the executive departhents enumerates :n &

U.8.C. 1. e} e min: e
crafferre ng _osher TrLincs SazaPmBETy
8nC oSonsuiar o=f-~-a-c." (Expnasis addec.) ,

As the underl:ined lancuage makes clear, Congress intended
the term “principal Z:plomatic and consular officaals™ o

15
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include ambassadors, ministers, charges d'affzires and otzer
gimilar officials. The eadification of title 3l was not
"intended to make any subsctan®ive changes in the law. See
E.R. Rep. No. 87-631, 97th Ecng., 22 Sess. €8 (1582).
Compare also, 2 F.A.M. §§7041(i), 043 (Oczcber 11, 1977)
{(proncipai ozficers are ambassadcrs, mzazSters. charces
d'affaires, and other similar cfficers who are in charce of
Foreign Service Posts; each such perseon is the "princigal
diplomatic cepresentative of the Uniced States * = ¥ to the
goverz=xent to wnich he is accredited”!. Therefcre, we
conclude that the Seventh Floor Principals are not “prin-
cipal diplcomaric anc consular officials” who may legally
Teceive home-to=-work tTansportaTichi. :

Iz arguizg ‘He thisd basis for his detérminmaszizn, the

Legal Advisor Telled specifically on cux cdecision o 2

Ce=z. Gen. BSS (157‘). “Thar case contesmed the provaisica
“cE- nome-to-work tTansporTatich foz DCU enmtlovees whROo were

staticned In 2 f Teign country where, accsréizng T The

0D sutmissatn, there was ser.ous danser T the ertligvees

because ©0f Ter-orist activities.: -As.::e‘Lagal Acwiseor

iziszally acmwlecgen. our decisioz in t=at case 2polés

that where there i3 a "clear anc ,:esent canger® =c Soverz

Sent emplovees and the furm:ashing 9f LScme—-to-work "an;nc”

wiocn iIn Gover=ment ven:tles will aff=srd Zootectitm Dot oTtnere
‘"wise availacle, then the zrovisien &f sucx transposTatic

is within the exercise of sound acznistrative discTeTIibn.

54 Coczp. Gen. at 858. .
. The Legal AZviscr then guotes the secons passace ITom
the decisich (set forth earlier) whick, as the eZerence
indicates, was taken from 25 Comp. Gen. 844 (15463 . That
pessage hag been repeated z numwer of timesg.as dicza in
cther Compr=cller General decisions. (See, for example,
B~-1E1212, Aucust 15, 1574, or B-178342, Mav B, 1873.)
Standing alcne, it cerwainly implies that what constitttes
cfZicizl business is a determinmation that lies within the
édiscrerion of the agency head, and iz is not surprising
that many agencies chose t0 act on that assuspticn. Hovever,
all decisiocns must be read in context. The sexminal decision,
25 Cocomp. Gen. 844 (1546), denied a claim for cab fare detween
2n explovee's home and the garage where & govermment Car
was stored, pric: to begizmming olficial twmEvel, on the.
general principle that an employee must bear his own com-
muting expenses. The decizicn then said, in passing,
that if an agency decided that it was more advantageous
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to +he Govermment for officizl travel to start from an
em*lcvee s home zather than from his place ©f business
or, presumably, frcm the garage, *[S)uck use of a
cher“ment autemobile is wltnzn the mesning of ‘*pffizial
purposes' as used in the act

Deputy Assistant Attorney Generzl Leon Ulman, Deparz-
mens ©f Justice, wrote a2 memorancum opiniieon on this topi
£or the Counsel to the President on August 27, 187%. After

cuoting the above-menticned generalizaticn about administra-

t-ve discretion 20 authorize. home-to-work tTansporzatics,
Tl=an concluded:

'5u° “'s sweepizg language has been arsliecd
owly by borz the Compressliler Genezal anc
““'s De:a:::e“* = v r e are aware of nothing
that sugsorts & broad acp“catisn cf <he exceptizcn
izplied L~v ~he C——*-—s‘-ev Generzl. That excezticon
may be uzilized cnily when there is no éoust =maz
The TIanspeTTaTion ;s necessasy = furcther arn
eZZicial puzsose ol the Governsent. AS we view
iz, oniy Two TSuly exCeptifnal SaiTuaticons
ex:s5t: (1) wberg there is cocod cause To sellisve
=eat the zaysizal safety cf the ¢ZZiczial recuires
s ,-otec:;::. and {2) where the Govermmenz
temperarily would be deprived of essential
gervices unless. cffic-nl transpersaticn is provided
to enatle the offiser to get T work. Bormk |
categories must e confined «¢o unusual factual
ciroumstances.”

Y
-

Moreover, even under the circumstances d;scussed in
the terrsrist actovities case Telied onm by the Staz
Department Lecal Adviser, we pointed ocut that sec:.:n 134«
does not expressly authorize either the. exercise of guch
éiscretion or the provision of such trznsportatica.  We
then stated: ‘-

*the Sroad scope of the prohibitien in [what i

now section l344], as well as the existence of
specific sTatutory exceptions thereto, stTongly
suggests that specific legislative aothority for
guch nse of vehicles should be sought at the
earliest possible time, and that the exercise of
adminiserative discretion in the inter-s should

be ceserved for the most essentiazl cases." .
54 Cocxp. Gen. at 858 (fcotmote cmictted).

17
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THuSs, it was the need t©2 protect Jovernment emtlovees
from a clear and present canger (notT simply an acmine
istrzrive determanation of The Goveroment's interest)
which ledé us %o authorize the nterin provisaern of
home-to-work transpertation unt:l specifiz leg:islative
avthor:zy for such zTcansporTaticsnh coull be obtained.

Subseguent Comprraller Gerzeral's ceclsicns have

nct relied upon an admanistoztive ceterminatisn cf the
Governmezt's interests as the scle tasis for either
&FEIoviag or CiSapprovilg home-to-work transportation. 2/
we nave, however, scmewhnat Sroacdened the conhcerxt of an
emerzency S1Ti2TiOn T incluide tempeary Sus servis

fzr essent:ial emplovees duson ;u:;;: TransposTatioen
strake. 54 Comp. Gen. 106€ (1S87%;. Z£. &0 Sexmp. Germ. 422

WYL
[P 3 - LAY

Thers 1s one cthers ZArCow excerticss o the prshaliticn

wn-:: shouvlsi be nerntioned. When prcovision of ﬁcme-ta-uc:k
TASSDCIT2TLOR T2 Sovermmert exmglovees Tas Seexm 1xois

:- StTnerWise au::a:;:eé use gf the venltles lIvolvecd, ;.e.,

was provided oz a "space ava;;a“ “ zas.:s, ang &if =es
sesult = additional expense TD tThe JOvermment, we have
ralsed no gbjectioon.  See, e.z., z—‘BSC 3, chembe: <l.

187%, 1z whach additicnal empicvees were authorized =2
go home with an empleovee who was er field éu*v a“= there~
fore was exempt from the poohilbizask.

Unless one of the these exceptizcns outlized ghove
arplies., agencies may not properly exercise admiS:istrative
giscretisn w0 provide home-to-work transpertztass for therr
cff_cers ané employees, tnless otherwise provided by
‘statute. (See e.c., 10 U.S.C. B 2633 f£zr an exarmple of a
sTaTUtSry exemptior f£or emplovees on military s=stallaztions
anc war plants tnder specrfied ciTcumstances.) ’

£/ AR aucit report which was prizmar: ly eoncersed with misuse
of ‘ecggal ermplovees as personal aides =o Federzml cfficials.
GAD/TPCo-82-52 (B=-207462, Culy 314, 15B2) may have created &
- COnTTRIY 1Tpression. =%, <oo, guoted sur 19785 deciszcon, -
. without Ffully describizng the limited context i1 whaiech the
exercise of administrative ciscsetiorn might de permussible.
The er-or was inacvertent. -

18 -+
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Conclusion

In light of the fporegoing, we conclude that, unless
cne ©f the excepticns cutlined abeve applies, the Depury
Seczetary of State, the Under Secretaries, and the Counselor
=:ey not be authorized under 31 TL.E.Z. § 1344(b) to use
Government venicles or €rivers for tSIansportaticn between
their homes and places ©f employment, nor may any other
cfficial cr emplovee of the Deparcments 0f State anc DJelfense
{cther than 'he Secrezaries of those Two Departments, ang
the Secretaries of the Army, Navy, anc Air Forroe) oe so
authoriced under that sudsectizn, unless that verson Las
been prcrerly appointed (X has succeecded) 0 De the head
cf a Zoreign cizlematis, conswlar; or cther Foreign Service
POst as an_ampassador, 2unister, ciarge d'affaires, or.
ancT=er si=i’ar pramcipal di:lcmat;: r consular offipial.

:::n::cller/uene:a-
.=‘ =e Thized States

.
-

(]
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AT frbwt s APPEXNCIY =

INCIVITUARLE RECIIVING
EQME=TC=wlrXK TRANSFOFRTATICN

Of the 13 departments ancé agencies reviewed, 10 provided
home~to-work transportaticn curing the pericé cf our study. The
three that cdid not provide such transporzation were the
Eanvironmental Protection Agency, the YWederal Home Loan Bank
Boar2, and the National Science Foundation.

In a February 13, 1983, letzer 4o GAC respcnding teo our
recuest fcr informaticen, the Assistant Attorney General for
AcCministration, Department cf Justice, stated that the Acminc
ACmanistrator, Drug Inforcerment Acdministration: whe witness
Security Duty CfZicer and the heacdguarters griver, United Stztes
Marshals Service; ané the Director, 3ureau cf Priscns were
:rcvl‘eé government vehicles zhat =they Irctve Tetween home and
wCrX without using a chauffeur. Alsc, the assistant Secretary
Zor acGmaimistraticn, Deparmmernst of Transportaticn, in oan
AZril 22,.19283, letzer, inicrmed cos that the YVice~Cormmancant o
the nited States Czast Suari rides =2 apé from werk wizh th
Czzmandant 2n nis cheuffeured venicle.

The Zfollowinc zarle shows <he use ¢f chauffeured <ransper-
~alilon as repcrzec =V each = the selected Zerartoents Sr acen-—
cies. For exanmple, the Zepart=mernt of ZCefense delfizes octasizzal
_use as wnenever cffizaals "fetefmine this _heze—~<o=woTKl Trans-—
SOorTaticn ts De essential =z The successful coriishment £
their duties for that day, but oot on a daily Sr Igutine basis.”

o

I



APPENDIX II APPENDIX IT

Freguencvy

Devarsments/agencies Dailv Occzasionally
Office of Management Director Deputy Director
and Budget
Depar+ment cof Defense: Secretary Assistant Secretary
Office of the Deputy Secretary of Defense
Secretary of Under Secretary (International
Defense of Defense for Security Affairs)
Policy Assistant Secretaryv
Under Secretary of Derfense
of Defense for (Internaticnal)
Research and Security Policy)
Encineerince . Assistant Secretary
Chairman, Joint of Defense
Chiefs of Staff (Compzroller)
L. Assistant Secretary
Ul of Defense
— (Marnpower, Reserve

Affairs ans
. ogistics)
Assistant Secretary’
cf Defense
{Public Affairs)
. : Assistant Secretarvy -
of Defense
(Bealth Affairs)
Assistant Sec’etarv
of Defense
{lregislative
Affairs)
Devarctment of De-
fense® Generzal
Counsel

»,
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Demarementz/acencles

Freouen

APPIVDIX I

Department of the
Army

Devartwment of the
Navy )

Da:.v
S ————l

Secretary of the
Army

Chief of sStaff,
Army

Secretarv of the
Navy

Chief cof Naval
Operations

Conmmancdant of
Marine Corps

the

H
n

Occzslonallv

Under Secretarw of
the Army

Vice Chief of Staff,
Army

Aesistant Secretary
of the Army
(Civil Works}

Assistant Secretary
of the Arxy
{Installations,

Logistics ang
Financial Manage=-
ment )

Assistant Secrezary
of the Army
(¥ancower and

Reserve Rffairs

Assistant Secrestary
of the Army
(Researcn, Jevel-

ccment anc
Aczuilsition!

Commander, Armv

Materiel Jevelop-
ment anéd Reacdiness
Comxmmpand

Onder Secretary of
the Navy
Vice Chief of Naval
Cperations
Assistant Commandant
of ¢he Marine
Cores
Assistent Secretary
of the RNavy
(Manpower and
Reserve Affairs)
Assistant Secretary
cf the Navy
(Shipbuilding and
logistics) -
Assistant Secretary
cf the Ravy
(Research, Engi-
neering and
Svstems)
Chizf, Navv Material



evar=ments/saencies

pepartment of the
Alr Force

e
>
2

arzrent of Jeal:th
nc Euman Services

Department of EBousing
ané Urban Develop-
ment.

Department of Justice

Freguencvw

Dailv

Secretary of the
Air TForce

Chief of Staff,
&ir Force

Secretary

Secretary

Attorney General

Deputy Attorney
General

Director, Federal
Bureau of
Investigation

Occasionalily

2/The Tnder Secretary is provided home-to-worik
when he serves as the Acting Secrastary.

Ny
Lt

Under Secretary
of the Air Force

Vice Chief of staf?,
Alr Force

Assistant Secretary
of the Air frorce
(Manpower, Recserve

Affairs ang
Installations)

Assistant Secretarwy
of the Air Force
(Financial Manage-

ment)

Assistant Secrecary
cf zhe air Torce
(Researcon,

Develorment and
Logistics)

Commander, air Force

Svstems Commancd

Commissioner of the
Social Securizy
Administration

Administrator,

Realth Care Fi-

- RANCcing administra-

ticn

UnderXSec:e:ary
(note a)

Solicitor General

transportation



Secegremencts/agencies

Deparctxent of
Transporzation

~
‘-

ntral Intelligence
Aagency

“‘vll qeronau,lcs

- -

- .-u.nme1 "2~V 3 ?rc:
Agencv {note D)

czion
Teceral Tommunications
cCcmmission

dome Loan Bank
(notg o)

~rade Commission
Watiscnal Science
rouncation (notce b)

Toral

Trecuene

‘

APPINDIX I:

Da:ily

Secretary
Commandant of
the United

States Coewst

Guarad .

Vice~Clommandant
of the Unized
States Coast
Guard

Dirveczor

Deputy: Director

Direczor, Intel-
ligence Com~ .
municy Stafs

(-'n - man

Occagionzalilse

Thalirman
Tour boarsc memIers

Chairman -

mhree commissichners

42
L

b/These agencies-reported that they did not provide anv home-to-
wOrk transportation. serv1ce to officzals in the Wasﬁlnaton, D.Ca

metrooolxtan area. -
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JUSTIFICATIONS CITED FOR PROVIDING

HOME-TO-wWCORK TRANSPORTATION

Five departments and one agencyv cited their interpretations
of 31 U.S.C. 1344 as the justification for providing daily
home-to-work transportation to a total of 21 officials.

The justifications given by the departments and agencies for
providing home-to-work transportation were as follows:

Depar=mentc/acencies Justification
Office of Management Interpretation of decisions
anc Budget of the Comptrcller
General and the Attornev
General
Decar=ment of Defense Department ©r.agency general
Cerartment of Eousing counsel's intercretation
ang CUrban Development - cf 27 UD.E.C. 1344
Federzl -Upmmunications (formerly 21 T.S.C.
Commission 636a(c)(2)) (note a)
Department of Health Interpretation of 231 U.5.Z.

anc Human Services 1344
Department of Justice R _
Department of Transportation - Interwretatzion of 21 T.S.C.

‘ 1344, 3 T.5.C. 101, ané
Comptreoller General
decisions 25 Comp. Gen.
B44 (1%46) and 54 Comp.
Gen. BS& {1975}

.

2/31 U.S.C. 63Ba(c)(2) was codified into 31 U.S.C. 1344(b) and
1349(b) by Public Law 97-258, 96 Stat. 877, 924 (1982).

pe



ATPENDIN TIC
Demarements/acencies

Central Intelligence
agency

Civil Aaeronautics Board

Federzl Trace Commission

t

_ro-

Justificzrion

Interpretation of seczion 8

No¥authoritv cited

of the Central Intelligence
Agency Act of 1949, as
amended (50 U.S.C. 4033)

.

(occasicnal nome-to-work
transgortation provided the
chairman or other board
members for reasons of per-
sonal safetry and the infre-
guency ¢f public transpor=a-
tion at aigat)

No authority cited

26

{infrecuent home-to=-work
transporzation was provided
to the chairman and the three
commissicners “when atten-
dence was recuired at offi-
cial meerings or funcIiosns
outsicde of regular Susiness
hours) -

‘s



APPENDIX IV AFPPENDIX IV

CIRCUMSTANCEE FOR

PROVIDING HOME-TO-WORK

TRANSPORTATION

Scme of the circumstances surrounding the duties and
responsibilities of those persons provided home-to-work
transportation cited by the depar*ments and agenc;es were as
fcllows-

Deparctments/acencies Circumstances
Department of Defense : personal safety/security
Department of Justice
Cenctral Intelligence Agency
Civil Aeronautics Board

Department of Defense Security for classified
Departaent—of Justice documents
Cenzral Intelligence Agencvy :

£Zice of Management and - Capapility of maintaining
Budget constant’ communication
Devartment of Defense : with official. .

Departaent of Justice - -

Department ¢f Transportation

Central Intelligence Agencyvy ; .
Federal Communlcatlons Conm= ’ .

-

mission: R
Departzaxent of Defense . Infrecuency of public trans-
Civil Aeronautics Board portatipn or parking for
Federal Trade Commission privatelv-owned venicles

unavailable or unaccessible
within a reasonable distance

Wwe did not evaluate the circumstances cited and are presenting
them solely 2s a matter of information.

(943562)
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ADUSE OF IVIOTOT POOI il Leparunent Or beiehnise Frompis
‘Records Show Weinberger's Wife U

e

By TOM FHILPOTT

7' [ ANE WEINBERGER, wife
7 of Defense Secratary Cuapar
* Waeinberger, has vend the
] Pentagon's sxscutive motor:
:poot and ita drivers {os5 personal

trarwparistion around Washinglon,
,Induding trips 10 and from s private
Bheary, medical fecllitien, mirports
« gnd varous sociad functions, motor-
" ramd dispatich records indicata.

Dol officials have confirmad that
 allowing wauch trips could violete fod-
! yral law and Do) requilations.

" . Federnl law siates that “Any offi-
cur ot venployes of the go
who willfully uses or avihorizey the

S

use of any government-onned pas-
senger mator vehicls . . for other
then official purposes . hall be

g e e wie s

s:npended from duty by hesd of
the deprrtmoent concerned, without
tompenaation, for nol jewa Lthan one
manth, and shall be suspended for a
hunger period or supimarily removed
Prom sffice i circumstances
© warram™
Wihile Do) administrators may
. bavs Known this, Pentagon officisls
: suggented that Defense Secretary
. Weinberger and his wife did not,
Following an interna) Do) audit
! snd requvats by Army Times — &
- privately-o bewspapar not as-

socigted with the government ~- 10
review the motorpnat diapateh ro.
cords, ofTicials announced that Sot-
relary Weinberger repaid the gov-
rrament Yoy the coat of providing the

rivate tranapartation for his wifs,

D) officinle, howeves, could net
provide figures on the size of the re
tmbursement, nor »ould thay asy
when it was mads

A teview by the Army Timea of six
montha of moterpac! dispateh re-
corda cuvering June through No-
vember Lant year showad that:

B Dal) previded s car and driver
to Mrs. Weinberger on at leam 27 oc-
casions dun'n’ the period. The dis-
patch recorda indicaied that o few of
the tripa niny have been for official
sacis! functiona, In other inatancen,
however, the records rither showed
that the tripa were of & persanal ne-
ture or the recordn failed o provide
any explanation of why the Penta-
gon provided Mre, Weinverger with
ncax and drvey.

B8 DeD o one sccasinn lsat Au-
gt dispatehed a car and drivet to n
residence in Mclaan, Va, Wo pich up
Caxpar W. Weinberger Jr., pon of the
Delense Secretary, and drive him to
a commercial wirport.

A Richard N. Perle, Amiatam
Secretary of Defenae for Interna.
tiana) Security Affair, routinely bad

sed

Wainberger
Ropaid government

a car pick him up in the morning at
his home In Chevy Chase, Md_ drive
bim to the Pen n and backh hume
again after work, w ey have vie
tated DoD) regulations thet prohibit
persona below the grade of under
wrcretary from rootinsly uaing siec-
utive motorpoat vehicles and chauf:
feurs W commute 1o work .

Only the dispaich recorda for the
sig-month periud had been mnade

Government Cars for Personal Use -

wvailable st preca tives.

The sama records ware stydied by
fnvastigatear with the DoD lmvﬁ.
tor Cenerel's office lamt Dacatnbor,
In & Decrinbar 10 "Tu«.lnu'bn"
report, 1he {G cunchuded thet tighter
controls are tarded un uan WU dv a3
erutive motorposl to assure thet care
and drivers are uved ih sccordance
with spplicable laws and regulations.

Without des r'bin' s, weific trips
or Jestinafsure, the 16 found thet, of
00 motmodl tripe conduicted dur-
ing the »izx manth review period,
mure then 1UK! were to nongavern.
Faenit activities

“Thete trips may of may not have
been for oficial purpracy, but this
could not be clearly detrrmined 1n
tmost Clae s o1 infronzation record-
«d ip the vehicle dispetch records,™
the IG report aaid.

One vffican] asid the G investiga-
tors mere not allewed to intepnew
the motorpoul dnsery becaune union
ruies required thet the dnvers bave
legul countel or & union representa-
Hye present during such interviess,

The 10 report «eid the dispatch re-
cords reviewed showed 2J7 trips that
rinde for bonofficial purposss, In 49
inatances, family members of DoD
sarcutives uyed the motorpool, the
rvport said. The report did not men-
ticn Mry. Weinberger or sny nther

pereon by nams,

Tha IG alro fouhd that in 120 in.
stances the sxecutive yehicls wera
uaed to drive persvna betwesn their
homas and commerdial airporte, §t
would hsve been chenper (f the puse-
utives had takem tanicabe, the report
said, “Many of thens tnpa werr made
during off-duty hours which involved
overtime pay Tor the drivers,” the ra-
purt asid,

{In 1970 vthe average poy for the
chauffeurs, including overtime snd
boliday pay was 329,789, Upduted
figures were pot avaidabie from Do
! presa thne,

The teport recormumended that Da-
vid Q. Cooke, Deputy Ammiant Sex-
retnry of Defense for Administra.
tion, review the dispatch vevords and
recover the soni fur vehiclies and
drivers from persnns who were not
suthorized to used the executive
mutorpool

In earle May u Dol official said,
“Mr. Weinberger hua reirabursed the
government for those trips deter:
mined 1o be of a nonofficial nature ™

DoD officialn could not say how
Large & reimbursement Weinbarger
provided or when it was psid, Also,
thry saidd they had n infarmistion on
wherher other officials hsid reim-
bursed the goverament for unayithe- Tom PRilpatl w a reporier '
rized use of the vehiclew. Army Tumes News Servies. 4

O D RO o SIS NN S

DoD's sarcatise metorpast in
eludes 17 vehicles, 13 drivarn, tw-
dlapaichera snd » superviser
Charles Warren, mntorpoo! miper
por, declined 1o bie yitarviswad and »
DoD official aomplained nhoy
Army Times sttempts W intervics
the drivers

Several of Mre, Wainbergur's trips
ners to commmrrial auports and in
o came the passenger bat cioded
ber maid. In erveral ingtances, Fer
tagon officials ordered o car ang
drver 10 take Mra, Weinberger fropr
ber home ta the Falger Shsk e
Labrary, & rare rescarch ubrar
o Washington, shere she ia chag
man of the 1rustee comenittes. O«
othar oavasiona she wak driven 1o o
srthopediv clink: and & hoepital, ths
records indicare . On siz separas~
drys last Borember » car wdt ditva
were dispatched for Mrs Wainbe-

e with generad inatruction to tak
rtn locetions e directed”,

The 1G indiceted that the exscy
tive moter pool oumy have been mn
uped broguse Reaganadminisratior

spfficials were bot provided writte:
gurdunce on use of the motorpan
and its civilian chauflers

1

LATEFLE

R Heavy Nghting between rival religious groups
broke out in the mountains surrounding Beirut, en-

Hing the eastern past of the ity in a harrage of arvil:

ry aod rocket fire. Police raid more than 24 prople
ha ve died thus [ar in the fighting. and scores tors have
bewny wounded.

@ Jyrin (odd Secreiary of Stats George Shalte it
would not withdrew ha trocpe from Lebanun under the
wrma of 8 tentative sccord with Terarl bt 198 AfF

L e h

R
PRy P

on pvet by communista “it’s only logical, it's only rea-
sonabir 1o beliave that it will spread northward to
Mexicn.”

@ Novelist foba Mastery, suthor of numerous
Beaoka st in hie nalve Lndin died at the age of 68, May
ters works included “Nightrunners of Bengal™ and
“Bhuwan Junction.”

o Japanese Prime Minlster Yasuhiro Nakisone
told Philippine President Ferdinand Marcos e Sovi-
#t Ungon's threat 10 Japen wae "serious” and ':-Q;'"

»

o eanav fov o Bafies leacirie tha Dhijie eonme

8 ArtIst Christa's gisnt “lilies™ of ehotking pink
plaatic renched full bloom i Bucayne Bay. “Sur.
rounded Islanda™ project — wrapping 11 intands in
pink plastic — was comy:leted after three days of work.

2 Pretident Reagan saluted American mothers
this weekend and vesd bia economic policies aere
bnhging Much-reeda ~elie? to faradien. He saard many
modern Americar mothers “are quiet. evervday he:
rova, atrvgiling v streich budgew and 209 often man.
taining their farubisn alene,™

W Tramdstnd -arm Vo vne S Vipe Tyoncheng Chy

& Brandon Hall, a 13-month.old battling for his life
-;u.h lungr d,m!pd during ﬁc first of two liver trana-
plants, remains in very ontical rondition at a M.
children’s honpita) * Memphae

it~ _print
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Reguest for Opinion | ;, AUG 22 1983

L
Theodore B. Olson Michael E. Shaheen Jr.
Assistant Attorney General Counsel :
Office of Legal Counsel Office of Professional

Responsibility

To assist us in our understanding of a waste, fraud and error
matter currently under review in this Office, we request an
opinion from the Office of Legal Counsel on the application of 31

U.S.C. §1344. We are specifically interested in determining under
what circumstances government transportation in the form of a
chauffeur-driven vehicle leased by the Justice Department may be
provided to the spouse of the Attorney General. A related
guestion which we are concerned with is whether the Attorney
General's spouse functions in any official, or "guasi-official®
capacity. A third guestion is whether the Attorney General's
spouse may be provided transportation by a component of the
Executive QOffice of the President, such as The White House Office,
or by an organization affiliated with the political party headed
by the Chief Executive as the leader of his party.

v We are aware of only one prior memorandum on this subject.
That memorandum was prepared by former Assistant Attorney General
for Administration Pommerening for the use of Attorney General
Levi. We have attached a copy of this memorandum for your review:

We apprecilate your continuing cooperation.

Attachment

RBL. grw
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W ._.I’d H. LQVi
ittornoy Ceneral

Glen . Pomzhrenin%é/ CR-
Assistant Attorney General :
for Administration ‘ GCT j o 1976
118}

Travel by Government Vehicle

o
-~

Pursuant to prior discussions, I have prepared the

following general guidance on your eappropriate use of a
Government vehilcle.

The pertinent statutes, regulations and Comptroller
General decisions clearly indicate that as the head of an
executive departrent you ray use a Govermrent vehicle for
any '"official purpose"

=~ As defined by 31 U,.S5.C. § 638a(c)(2) vofficial purpese
genérally does not include transportation of cfficers and
ecployeer between their domicile and place of erployment.
Llovwever, that section excludes the heads of executive
departicents from that limitation. Accerdingly, as it has
been interpreted br the Comptroller General, 31 U.S.C.

§ 638a should be wore broadly construed in its aprlication
to the Attormey General.

— In two recent decisions the Corptroller General has
reaffirmed the principle thut, pursuant to section 63Sa
a_Government vehicle cay hLe vsed whenever it is in the
1nterest of the Governrexwt to do s80. Furthermore, these
decisions conclude that control over such uvce of a Govern-
rent vehicle is primerily a ratter of acministretive dis-

cretion to be exercised by the agency or department con-
cerned

1 con51der the following to be exazples of lemal and
appropriate exercise of ad_in;strative discretion in the
uee of Government vehicles by the Lttornev Generzl in sup-

- port of the wission of the Depu*tment of Justice:

RECEIVED

- 3 FEE 16 1984

"J‘v’. . SR G
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To transport the Attorney CGeneral
from his dom*cile te his office,
from his office to his domicile,
and intermediate points betueen
such depcrtuvres. R
To transport the At¥ornmey Generzl in the
conduct of officizl functions on behalf
of the Department.

To transport the Attorney Gemeral in
the conduct of officiel fimections on
behalf of other Tecerzl agencies oxr
departments, the Office of the Presi-
dent, the Congress or members thereof,
the judirlary or recbers thereof (e.h.,

. &.reception of the State Department for

& foreign dignitary or the State of
the Union by tbe President before &

- joint session of the Congress)..

- To transport the Attorney Genexal from

his domicile, office, or any other
point of departure to an airport or
other cormon carrier terminal for pur-

~poses of official travel.

To transport the Attorney General during
any period when 2 security detail is
asgigned to him by the FBI, Secret Ser- .
vice or any other law enforcement egency
nesignated to provide the Attormney General

- personsl protectionm.

To transport the Attorney Genexral for his
convenience (e.g., to & restaurant,
clothing store, Larber shop, ete.) to
caximize his avullhb11¢ty to carry out his
officiel duties, since he is in a duty
status at all Lilea

To transport the spouse of the Attorney
General in any of the circurstances
enurerated in pzaragraphs 1-5 ebove.

o '".. .-

e



.
b(J -

5. To trapsport the spcuse of the '
Attoruey Generzl when she partici-
pates in an officizl fumctlon as his
representative (e.g., & diplomatic
or White House reception).

9. To transport the spouse of the Attorney
General in any circumstance where
security so dictetes (e.g., &s when
the Attorney General has been assigred
a security detail and his spouse will
accorpany him).

If you should desire additional, specific advice im
situations not enurcerated in paragraphs 1 through 9,
please contact my Administrative Counsel, Harry L. Castley,
on extension 5361. ,

cc: Subject
Reference
Daily Chron - Room 1111 .
Exec. Sec. (2) -

ho. zQ,w DRALIA (0ED)



comp. Gen.]  DECIBIONE OF THE COMPTROLLER GENERAL 855

of Royal-Pioneer Paper Box Manufacturing Co., Inc., ASBCA No.
13039, 69-1 BCA. § 7681, is cited for the proposition that:

¢ ¢ ¢ The Govemment, in using formal advertising for the reprocurement, is
tound to accept the lowest responsible bld. ®* * * When it utilizes the formal ad-
vertising procedures, it has the obligation to maintain the integrity of the bidding
system by applying the regu]n:lons relevant to that procedure, * * ¢

Pioneer the ASBCA was concerned with the Government's attempt
to mitigate damages in goliciting and dealing only with third parties,
and not with the defaulted contractor, Here the Government’s efiort
to mitigate damages was necessarily governed by the fact that the
defnulted contractor, Ohio Pipe, had submitted low bids and was
found to be responmble for purposes of these procurements. 5
* Although it is an established principle of procurement law that 1
reprocurement contract may not be awarded to a defaulted contractor
st 8 higher price than the price in the defaulted contract, 27 Comp.
Gen. 343 (1847), there is no prohibition against the defaulted con-
tractor being considered for award if it is otherwise responsible.
B-165884, May 28, 1969. Such consideration is consxstent w1t11 the Gov-
ernment’s obhgatxon to mitigate damages.

ble bidder under the reprocurements the protest is denied.
. [BIT832Y -

State Department-—Employee&-——Home to Work Transportahon——
Government Vehicles '
22 C.8. Code 1138a engd 26‘8 which suthorized designated State Department

officials to permit use of Government vehicles for home to work transportation
of Government employeex, apply only to vehlcles ewned or leased by the State
Department. .
‘Vehxcles—-—Government-—Home to Work Transportauon-—GOvem-
ment Employees—Overseas . L
Although use of Government vehicles for home to work transportation of Gov-
ernment employees is generally prohibited by 31 UJS.C. 638a(c) (2), this pro-
bibition- does not apply where such use i8 necessary for protection of overseas
employees from acts of terrorism. Such use may be regarded es in Government
interest, although specific legislative guthority to use Government vehicles for

“this purpose should be sought and interim proviston of vehicles to this end
should be limited to most essental cases. :

4 In the matter of use of Government vehl;:les, Apnl 15, 1975:

] This decision to the Secretary of Defense responds to a request by
the General Counsel of the Department of Defense (DOD) for our
{ opinion on the use in foreign countries of Government-owned or leased -
4 motor v ehlcles for home to work transportatwn ‘with specific reference

T

.

We have no difficulty in ‘secepting this principle, for in Royal-‘

Therefore, and since Ohip Pipe was the lowest, reﬁponswe, respon51-
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856 (54
to the applicability of sections 1138a and 2678 of Title 22, U.S. Code,
to military and civilian personnel of DOD. ,
The Generzl Counsel explains that with the rise of political unrest - -
and terrorist sctivities, there is concern about the safety of DOD ===~
military and civilian personnel stationed in certain foreign countries "
traveling from their domicile to place of work and refurn. Enclosed =
with his request are a number of materials which illustrate, in greatly =]
varyving degree of apparent seriousness, potential dangers to the secu- “=&¥-
rity of personnel in specified countries. : ' =

In several of the countries covered by this material the Ambassador =32

DECIEIONS OF THE COMPTROLLER GENERAL

_to duty transportation for Defense Attache Office personnel. It is as b
sumed that the DOD personnel here involved are not Defense Attache -

personnel. . ) o . =

The General Counsel points out that the problem stems from the 22§
prohibition in section 638a of Title 81, U.S. Code, against the use ofmﬁ i
Government-owned vehicles in the transportation of officers and em-_ ¢+ §
ployees between their domiciles and places of employment with limited gff;
exceptions, none of which includes personnel safety. 31 U.S.C. § 638a -2 §
(c) (2) (1970) provides in part as follows:- o e - B

Unless otherwlse specifically provided, no appropriation available for any de"ﬁ%’ 3
partment shall be expended— . : ‘:% :

e . T e . . . . . 2E

for the maintenance, operation, and repair of any Government-owned passenger
motor vehicle or aircraft not nsed exclusively for official purposes; and “official
purposes” sball not include the transportation 6f officérs and employees between
their domiciles and places of empioyment, except in cases of medical officers on%:
ount-patient medical service and except in cases of officers and employees engaged
in field work the character of whose duties makes such transportation necessary-zes:
gnd then only B8 to soch latter cases when the same is approved by the head of 75
the department concermed. * * *, The Umitations of this paragraph shall not sp--2s
ply to any motor vehicles or eircraft for official use of the President, the hezds 01‘73'
the executive departments enumersted in section 101 of Title 5, ambassaders,’ =%
ministers, ¢harges d'affzires, and other prircipal diplomatic and consular officials.

The General Counsel cites two statutes which are exceptions to 313
TU.S.C. § 6382(c) (2) and asks whether they are applicable to military =%
and civilian personnel of the Department of Defense. These two i,
statutes read as follows: - ' -

22 U.S.C. § 1138a (1970) :

s e~
‘Notwithstanding the provisions of section 78 of Title 5 [now 31 U.B.C. § 638a g%
(e) (2)], the Secretary [of State] may authorize any principal officer to eppmvef;»zf'?

. the use of Governmert owned or leased vehicles loeated at his post for transpor-
- tation of United States Government employees and their dependents when public x:

3

5

transportation is unsafe or not aveiigble. .
22 7.S.C. 2678 (1970) : : '

Notwithstanding the provistons of section 638 (c) [sic] of Title 31, the Secretary =i
of State may enthorize any chief of diplomatic mission to spprove the use of:“g
Government-owned vehicles or taxicabs in any foreign country tox'- transpomunf:g?

Comp. Gen.} LrCISIONS OF

of United States Government
‘t:) ;nn :'\alzﬁlb{n?huc transpartatic
The .term “United States
provisions encompasses ey
-However, the history of th
fox‘d‘ transportation in Stat,
service personnel who weg
section 12(d) of the Fore;
770, 70 Stat. 705 (22 U.S.C.
use of such vehicles for ot}
local employees angd their .
(}'ong., 40. Thus, it is our 0}
Sions must be considered Ii;
xeased_ by the State Departn
&ress intended to vest in the
control over another agency’
22 provisions cannot be used
tions to furnigh Government
of its employees, as js appare.
N otwithstanding the foreg
lem Presented by the Genera
relatl?n to 31 US.C. g 638a ¢
constitutes a general prohib;
hx_cles for home to work trans
with specified officials ang e
Parently limit such use of v,
ployees expressly stated in the
part IV-A, paragraphs 1-2
cific restriction in this statut.
owned vehicles for transpoita
ployment, our Office has recos
vent the use of Governmentbf
an employee. In this regard w
;nszr{t \(;ehicle does not viulate t.
15 deemed to be in the i
he}d that the control over :l:‘:l:
:onmatte;jd of administrotive gi:
cerned within t
B (194g). P
In our view, the protection of
overseas from terrorist activitie
& Government interest which
convenience, This conclusion js




comn. Gen] DECISIONS OF THE COMPTROLLER GENERAL 857

of United States Government employeeg from their residence to the office and re-
irn when public transportation facilities otber than taxicabs are unsate or are
wob available,

The term “United States Government employees” in the above-quoted
provisions encompasses employees of any agency, including DOD.
However, the history of this provision shows that it originated to af-
ford transportation in State Department controlled vehicles of foreign
servite personnel who were .S, citizens to recreation facilities, in

section 12(d) of the Fareign Service Act Amendments of 1856, ch.

770, 70 Stat. 705 (22 U.S.C. 1139), and was later extended to authorize
nse of such vehicles for other transportation for both American and
Jocal employees and their dependents. See H. Report No. 646, 88th
-Cong., 40. Thus, it is our opinion that the application of these provi-
sions must bg considered limited to the use of vehicles controlled or
lensed by the State Department since it is difficult to believe the Con-
gress intended to vest in the designated State Department officials any
control over another agency’s use of its vehicles. Accordingly, the Title
* 22 provisions cannot be used as 2 basis for expending DOD appropria-
tions to furnish Government vehicles for home to work transportation
of its employees, as is apparently contemplated by the General Counsel.
Votwithstanding the foregoing conclusion, we believe that the prob-

Jem presented by the General Counsel merits further consideration in
relation to 31 U.S.C. § 638a(c) (2). As noted previously, this statute

constitutes a general prohibition against the use of Government ve-
hicles for home to work transportation with certain exceptions dealing
with specified officials and -employees: Cufrent DOD regulations ap-
parently limit such use of vehicles to the excepted officials and em-
ployees expressly stated in the statute. See DOD Dijrective No, 4500.36,

part IV-A, paragraphs 1-2 (July 30, 1974). In construing the spe-

cific restriction in this statute against employee use of Government-
owned vehicles for transportation between domicile and place of em-
ployment, our Office has recognized that its primary purposs is to pre-
vent the use of Government “vehicles for the personsl convenience of
en employee. In this regard we have long held that use of 2 Govern-
ment vehicle does not violate the intent of the cited statute where such
- use is deemed to be in the interest of the Government. We have further
held that the control over the use of Government vehicles is primarily
a matter of administrative discretion, to be exercised by the agency
“concerned thhm the framework of apphcable ]aws. 25 Comp. Gen.
844 (1946) R Vs
- Inour view, the protection of DOD officials and employees stationed
overseas from terrorist activities may clearly be regarded as involving
8 Government interest which transcends considerations of personal

. convenience. This conclusion is implicitly recognized in the Title 22
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858 DECISIONS OF THE COMPTROLLER GENERAL 54 'f"é 3
‘provisions discussed hereinabove, although such provisions are not di-
rectly applicable here. Thus, it is our opinion that DOD may exercise *
some discretion to protect the safety of its overseas employees from_;t ,
terrorist activities without violating 81 U.S.C. § 6382(c)¢2) where =% §
there is a clear and present danger of such activities and assuming t;hhp% '
the furnishing of Government transportation will provide protection -
not otherwise available. At the same time, the broad scope of the pro-
hibition in 31 U.S.C. § 638a(c) (2), as well as the existence of specificF
statutory exceptions thereto,* strangly suggests that specific legislative.
suthority for such use of vehicles should be sought at the earliest pos-3
sible time, and that the exercise of administrative discretion in the in
terim should be reserved for the most essential cases. 4 .-
Finally, it has already been indicated that the particular instances &
_brought to our sttention appear to vary considerably in terms of the
circurnstances said to justify the provision of home to work transpor-=
tation. We recognize that assessment of the sufficiency of such justi-
fications is essentially a matter of agency discretion. However, we be
lieve that the provision of vehicles for officials stationed in countries’;% §
where there is no clear and present danger of terrorist activities, and 7€ §
the asserted dangers to employees seem highly speculative and remo 1
would constitute an abuse of discretion. . _ . e

R " lad

_ o [ B-1802156 ]
Decedents’ Estates——Compensation—Children—Paternity Sté ,
. Clalm by deceased Federsl Employee's children, who were not formally acknow'}-%
edged in sccordance with New York (State of domicile) inheritance laws, mxx% g
nevertheless be ellowed. Record establishes fact of paternity and other New York -

laws conferring analogons Governmental benefits do not require formal judicial 38
order of paternity. .. - S . S e

Decedents’ Estates—Compensation—C h i1 d r e n—Illegitimate

. Effect of Court Decisions e

. Recent Supreme Court” and lower Federal Court decisions, particularly thosesy
applying the Federal life insurance statute, indicate that distinctions berweaxg
“legitimate™” and “ilegitimate™ children for purposes of receipt of bepefits shonld,;g,.
be abrogated. Therefore, State standard of proof which encourages such distin

- tions will not be followed. Prior Comptroller Genersl decisions contra will nofe=
longer be followed. S ‘ ‘ . PR

In the matter of survivors’ claim for ,‘uhphid compensatién én :
deceased Federal employee, April 15, 1975: T A i
. This matter concerns an sppeal from settlement action by our TranszsZ
" portation and Claims Division on October 4, 1974, which denied thexs
*See, in ddition to the Title 22 provisions, 38 U.S.C. § 233(b) (1970), whid
authorizes the Administrator of the Veterans Administration to utilize Govern

ment vehiclez for home to work transportation of employees in emersge
gituations. ; . ) .
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