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TO: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE ()F MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

February 22, 1985 

LEGISLATIVE REFERRAL MEMORANDUM 

LEGISLATIVE LIAISON OFFICER 

Department of Justice 
Federal Trade Commission 
Council of Economic Advisers 
Department of State 
U.S. Trade Representative 
Department of the Treasury 

SUBJECT: Department of commerce draft bill, "The Antitrust 
Reform Act of 1985." 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than March 8, 1985 

Direct your questions to Branden Blum (395-3 54), the legislative 
attorney in this office. 

Enclosu_5ft 

cc; 'Fi:-ed Fielding 
Mike Driggs 
John Robinson 

Lehmann Li 
Steve Galebach 
Mike Horowitz 

Jam~' u'f!_ 
Assistant Director for 
Legislative Reference 

; t 

Mike EspositQ 
Karen Wilson 
Barry Anderson 



A BILL 

DRAFT 
Be it enacteded by the Senate and House of Representatives 

of the United States of America in Congress assembled, 

SHORT TITLE 

SEC. 1. This Act may be cited as the Antitrust Reform Act of 1985. 

REPEAL 

SEC. 2. Section 7 of the Clayton Act, as amended, (15 U.S.C. 18) 

is repealed. 

' 



STATEMENT OF PURPOSE AND NEED 
REPEAL OF SECTION 7 
OF THE CLAYTON ACT 

DRAFT 

The purpose of this bill is to repeal section 7 of the Clayton 
Act. Section 7 is founded on economic theory that is now outdat­
ed, and it imposes unnecessary costs on society and impediments to 
U.S. industrial competitiveness that are not tolerable in today's 
global market. 

The repeal of section 7 would remove antitrust barriers to mergers 
except those that violate the restraint of trade and antimonopoly 
provisions of sections 1 and 2 of the Sherman Act. A merger would 
have to be proven to be an actual restraint of trade or attempt at 
monopolization to be de·emed illegal. Accordingly, repeal of 
section 7 would permit substantial latitude for U.S. firms to 
merge. In declining industries it would facilitate across-the­
board restructuring and rationalization. 

At the same time, protections for the consumer against collusive 
behavior would remain intact. Among these are the prohibitions 
against agreements in restraint of trade, such as price fixing and 
division of markets, found in section 1 of the Sherman Act, the 
antimonopoly provisions of section 2 of the Sherman Act, as well 
as the unfair competition provisions of the Federal Trade 
Commission Act. This change in our antitrust laws would permit 
U.S. firms to compete more successfully in domestic and world 
markets, thus enhancing our balance of trade and preserving jobs 
for U.S. workers. Consumers in this country would also benefit in 
many instances from lower prices made possible through greater 
productive efficiency. 

The original section 7 of the Clayton Act became law in October, 
1914. In December, 1950, it was broadened to include acquisitions 
of "assets." As presently amended, Section 7 prohibits one 
corporation ("person") from obtaining the stock or assets of 
another, "where in any line of commerce in any section of the 
country, the effect ... may be substantially to lessen competi­
tion, or tend to create a monopoly." (Emphasis added.) Thus, 
section 7 attacks mergers in their incipiency that might create 
firms that would eventually violate other provisions of the 
antitrust laws. 

Changes in Economic Theory 

Section 7 is based on economic theory prevalent early in this · 
century and still prevailing at the time of the Congressional 
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debates on the 1950 amendment. The two major tenets of that 
theory were: 

(1) that high levels of concentration within an industry, or 
large firm size, leads to collusive pricing policies by 
nominal competitors. ·-This-banns ·consumers·· by-allowing 
the firms to raise prices and lower output to levels 
different than would prevail in a competitive market­
place; and 

(2) that the economic benefits a firm gains through "econo­
mies of scale" diminish as firms continue to grow. 
Therefore, economies of scale rarely, if ever, justify 
high concentration levels within an industry. 

Operating from these premises, Congress sought to curb industrial 
concentration in its incipiency by regulating mergers. Members of 
Congress became convinced that extremely large finns are inimical 
to the public interest because of their limited efficiency and 
their supposed tendency -- due to size or concentration per se 
to foster collusive pricing. 

The two major tenets of economic thought embodied in section 7 of 
the Clayton Act have been discredited by the weight of economic 
research done since the enactment and amendment of that provision. 
By contrast, this extensive study and analysis shows: 

-- that the relationships between profitability and firm size 
or industry concentration observed in earlier economic 
studies are most often caused by the comparatively greater 
efficiency of larger firms in many industries rather than by 
collusion among competitors; 

-- that economies of scale do not necessarily reach a defin­
able point of diminishing returns, and that a primary reason 
for most industrial mergers is to achieve such economies 
where they are available; and 

-- that there is no economic evidence to justify the differ­
ential treatment of firm size achieved through mergers from 
that achieved by internal company growth. 

Government prohibition of many potentially efficiency-producing 
mergers necessarily imposes societal costs by forcing U.S. indus­
try and the public to forego the benefits of achievable cost 
savings. At the same time, enforcement of Section 7 of the 
Clayton Act imposes heavy costs on both the Government and private 
parties. No net benefits have been demonstrated to justify the 
imposition of these costs. A particularly unjustifie,d and 
anomalous -result of section 7 of the Clayton Act is the 
distinction it causes between the treatment under our antitrust 
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. laws of company growth resulting from mergers and that which 
occurs from internal expansion. For example, a company planning 
to expand by adding a new plant would have no antitrust barriers 
if it chose to build the plant, but would face antitrust review if 
it sought to buy the identical plant from another company. The 
economic evidence mows -that i.n 1T1any case"S -expansion· through 
merger is the most cost- effective option for a company or an 
industry. Section 7 of the Clayton Act is also an impediment to 
the competitiveness of U.S. firms vis-a-vis the firms of our major 
foreign competitors. These firms, which are not subject to the 
restrictions of laws like Section 7 of the Clayton Act, are 
permitted to merge to achieve substantial economies of scale in 
production and distribution. 

Changes in the Strength of International Competition 

At the time of the enactment and later amendment of the Clayton 
Act, U.S. firms did not ·face today's fierce -competition from 
foreign firms in U.S. and global markets. Over the last three 
decades, however, a variety of factors have caused such competi­
tion to become commonplace. Following World War II, the produc­
tive capacity of the United States relative to the rest of the 
industrial world gave this country the ability to compete success­
fully in almost every market and product area. Over time, howev­
er, the industrial economies of Europe and Japan rebuilt, 
recovered, and began to increase their market share relative to 
the United States in virtually every product category and geo­
graphic market, including the U.S. itself. Some developing 
countries have also built their industries to levels that now 
challenge us in a number of products and markets. 

Competition in the international marketplace, as in any market­
place, sets a premium on efficiency in both production and distri­
bution. The United States no longer enjoys the dominance in 
international trade that once allowed us to compete successfully 
despite having required our industries to forego significant 
potential efficiencies. Nor can we afford to assume -- with no 
supporting evidence -- that increases in company size achieved 
through mergers rather than internal growth should be singled out 
for uniquely restrictive regulation. 

The place of the U.S. economy in the pattern of world trade has 
also changed radically. In 1890, for example, imports into this 
country totaled only $789 million. Today our annual imports total 
about $250 billion. Since 1976, our trade deficits have grown 
progressively worse, exceeding $100 billion in the aggregate over 
the four years from 1978 to 1981. By 1983, however, these 
deficits had risen to the $100 billion level on an annual basis. 
In the face of these trends, increased U.S. exports have become 
essential.to our economic health. For example, betwe~n 1970 and 
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1980 exports alone created 850,000 new jobs in manufacturing -- 80 
percent of all new manufacturing jobs. 

Because of these major changes in the international marketplace, 
there is a need for our nation to discard policies that inhibit 
innovation -and-productivi Ly -growth. it i-s a:xionrat±c -that-the 
competitiveness of our products in world markets depends upon our 
ability to take advantage of new technology to offer new products, 
and upon the use of that technology to improve our productivity. 
Innovation and productivity are the keys to offering attractive 
products at competitive prices in world markets. Our nation's 
rate -of growth in productivity has "de-clined steadily from a 3 .-1 
percent average annual rate for private business in the 1948-1968 
period to 2.2 percent from 1968 to 1973, and to only 0.6 percent 
between 1973 and 1980. During this last period, we actually 
experienced declines in productivity in 1978, 1979 and 1980. 
These statistics are especially significant when compared to 
similar figures for our major trading competitors. While our 
growth rate in gross domestic product per employee was only 0.3 
percent from 1973 to 1980, comparable figures for Japan and West 
Germany were 3.5 and 2.9 percent. 

The statistics set our above point to a major transition in the 
world economy that demands flexibility in the structuring of U.S. 
industry to meet foreign competition. Domestic basic industries 
face foreign competitors that have lower costs. In the 
circumstances that existed in 1950, efficiency losses that might 
result from a strict anti-merger policy might have been an 
acceptable price to pay for a lessening of the risks of 
anticompetitive effects from mergers. But the world has changed. 
Today the primary risk to consumer welfare is the possible 
imposition of trade restraints, which would result in far higher 
prices than might result from increased concentration. United 
States firms should not be foreclosed from engaging in mergers on 
the general theory that they may harm competition, since in many 
if not most cases, after-merger firms can achieve substantial 
economies of scale in both production and distribution. 

Under the changed economic conditions of today's global market, 
section 7 of the Clayton Act is an impediment to the competitive­
ness of U.S. firms with those of the countries that are our major 
competitors. These firms, unhampered by the restrictions of laws 
like section 7 of the Clayton Act, are free to merge to achieve 
substantial economies of scale. U.S. firms should no longer be 
placed at this disadvantage. 

For these reasons, section 7 of the Clayton Act should be 
repealed. , 

., 
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Major Features of the Bill 

Section 1 provides that the Act may be cited as the "Antitrust 
Reform Act of 1985". 

s~ction 2 repeals section 7 of the Clayton-Act (15 u.s.c. l~) . 

. , 



Honorable George Bush 
President of the Senate 
Washington, D.C. 20510 

Dear Mr. Presi'dent: 

DRAFT 

Enclosed are six copies of a draft bill entitled "The Antitrust 
Reform Act of 1985," together with a statement of purpose and 
need. 

We have been advised by the Office of Management and Budget that 
there is no objection to the submission of this legislation to 
the Congress and that it is in accord with the Administration's 
program. 

Sincerely, 

Secretary of Commerce 

Enclosures 

J 

. ' 



Honorable Thomas P. O'Neill, Jr. 
Speaker of the House of 

Representatives 
Washington, D.C. 20515 

Dear Mr. Speaker: 

i"' °'Co.. ... ~ \. ·./ ....... 
B ;... ~ THE SECRETARY OF COMMERCE 
• 't.....i'~r · -3~ \ 

1 
··;-·-; J Washington. D.C 20:::' ,_; 

... ,, "-J _j J<' 
. <l'J~n:s (:/< ~ 

Enclosed are six copies of a draft bill entitled "The Antitrust 
Reform Act of 1·985," together with a statement ·of purpose and 
need. 

We have been advised by the Office of Management and Budget that 
there is no objection to the submission of this legislation to 
the Congress and that it is in accord with the Administration's 
program. 

Sincerely, 

Secretary of Commerce 

Enclosures 

., 



THE \VHITE HOUSE 

June 20, 1985 

MEMORANDUM FOR BRANDEN BLUM 
LEGISLATIVE ATTORNEY 

FROM: JOHN G. ROBERTS, JR{)<.,,(( 
ASSOCIATE COUNSEL ~1fiE PRESIDENT 

SUBJECT: State Draft Testimony on S. 397, the "Foreign 
Trade Antitrust Improvements Act of 1985" 

Counsel's office has reviewed the above-referenced proposed 
testimony. On page 10, the witness suggests that "Congress might 
reasonably decide to rule out the use of [treble] damages against 
foreign entities .•• " The proposed Department of Justice testimony 
on this same bill details, at pages 13-14, the problem with such an 
approach. The two sets of testimony should be made consistent. 
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TO: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT ANO BUDGET 

WASHINGTON, D.C. 20503 

June 20, 1985. 

LEGISLATIVE REFERRAL MEMORANDUM 

Department of Carmerce - Mi,ke I.evitt (377-3151) 
Department of Justice - Jack 'Perkins (633-2113) 
Federal Trade Corrrnission 
Council of Fconcimic Advisers 
u. s. Trade Representative 

SUBJECT: State draft testinony on S, 397, the "Foreign Trade Antitrust 
Improvements Act of 1985 '' 

The Off ice of Management and Budget requests the views of your 
agency on the above subject before advising on its· relationship 
to the program of the President, in accordance with OMB Circular 
A-19. 

Please provide us with your views no later than 

3:00 P.M. 'IODAY, JUNE 20, 1985. ('tbte~ 'Ihe Senate Judiciary Comnittee has 
scheduled a hearing on S. 397 for tarorrow. Justice Department testirrony was 
circulated for review earlier today.) 

Direct your questions to Branden Blum (395-3454), the legislative 
attorney in this off ice. 

Enclosure 
cc: F. Fielding 

J. Cooney 
K. Wilson 
J. B:rrie 

P. Jacobs 
c. Goldfarb 

M. Driggs 
D. Ginsburg 



. ~. J .. 
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June 21, 1985 

TESTIMONY 01" 
ABRAHAM D. SOFAER, LiGAL ADVIS!R 

nEPARTMENT or STAT! 
ON S. 397· --- . --· DRAFT 

I am delighted to appear before this distinguished 

Committee today to testify on behalf of the Department cf State 

on s. 397, •The Forei;n Trade Antitrust Improvement Act of 

1985.• We •ppreeiate this opportunity to present the 

Department'• views to the Committee. 

As Senator Deconeini noted when he introduced this 

legislation, the antitrust laws provide important protection to 

th& free marketplace of the United States. Nevertheless, the 

application of the antitrust laws to foreign commerce, •nd in. 

particular the auits filed by private attorneys general, have 

repeatedly sparked controversy and friction between the Onited 

States and ita trading partners. The State Department welcomes 

s. 397 as a constructive effort to reeolve problems that have 

arisen from private antitrust auita which challenge the 

activities of toreign corporations. We support its goals and 

believe that it correctly focusses on the two major problems in 

this area: the unwillingness of courts to diamisa auita, 

particularly without extensive discovery and the availability 

of treble damagea to private plaintiffs. We oppose the bill's 

specific propoaala, however, because they inject purely 

political judiments into judicial consideration of both the 

jurisdiction •nd the damage issues. 
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The Sherman Act'• prohibitions on anticompetitive conduct 

apply to contracts and conapiraciea, aa well as to monopolies 

and attempts to monopolize, in u.s. commerce •with foreign 

nations.• Although early eases, •uch as American Banana Co. v. 

United Fruit co. (decided in 1909), did not view the Sherman 

Act as applying to activities in foreign territory, the Sherman 

Aet•s reach in more recent yeara has been expanded to 

activities of foreign corporations in foreign territory which 

have •effects• on u.s. commerce (see united States v. Aluminum 

co. of America (1945)). In 1982, the •effects• teat was 

statutorily defined to include •substantial, direct and 

reasonably foreaeeable effect•.• • 

over the yeare, numerous public and private antitrust suits 

have been brought against foreiqn entities alleqing violations 

of our antitrust laws from their activities in international 

commerce. These have repeatedly generated problems in foreign 

relations. Perhaps the most celebrated early case was the oil 

cartel investigation by the Justice Department in the 1940s and 

early 1950s. That investigation eventually raised such intense 

international concerns that for national security reasons 

President Truman directed the Justice nepartment to close it. 

In more recent years, foreign government protests have been 

r•ised over other government cases, such aa the 197 North -
Atlantic Ocean Shipping ease. The most serious concerns, 

however, have been expressed over private cases, auch as 
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theWestinghouse and~ uranium caaes [complete cites], Zenith 

Radio corp. v. Matsushita !lee. Indus. Co., and Laker Airways 

v. Pan American World Airways Inc. 

The tenaiona in our economic relations with other 

governments from antitrust cases, and particularly private 

caaea, have ••veral cauee•: 

under the •effects• 
overnments as a 

pr nc1p e. 

-- While the united States takes the view that it may 

assert juriediction where it baa reasonable link• to conduct or 

persona violating our laws, moat other nations hold more 

restrictive view1 of jurisdiction. Other ;overnments generaliy 

place more weight on the territorial aspect• of jurisdiction. 

Por example, the Government of the United Kingdom, one of our 

largest trading partners and closest alliea, strongly supports 

a strict territorial view, particularly regarding economic and 

business matters. 

Many international antitrust cases involve 

international commerce in which foreign sovereigns have 

substantial interest• of their own. They believe that in light 

of their claimed interests and prerogatives auch conduct ahould 

not be subject to unilateral regulation by the u.s., 

particularly through challenges in our courta by private 

litiqanta. The Government of Canada expressed this view in the 

Uranium litigation, arguing that u.s. courta should not take 
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_,_ 
jurisdiction over a •uit brought by private parties since the 

challenged conduct was undertaken pursuant to Canadian 

government policy directives. 

-- Foreign 9overnmenta such aa the United Kingdom •leo 

regard certain aubject•, notably international transportation, 

aa~~o inherently affecting the intereata of more than one 

country that they can be regulated only by international 

agreement. They strongly object to what they regard aa the 

unilateral exercise of u.s. antitrust jurisdiction over these 

matters. In 1983, partly in response to foreign ;overnment 

complaints, o.s. laws 9overning international shipping were 

amended essentially to eliminate treble damages claims in thi& 

area. 

second, o.s. antitrust laws often prohibit conduct that is 
legal in other countries, or even encouraged there. 

-- The Government of Japan has informed u.s. court• ~hat 

it mandated the minimum price and market allocation agreements 

which have been at issue for aome twelve yeara in the 

Matsushita caae. 

-- Numerous other governments, including Australia and the 

united ~ingdom encouraged the price setting invol~ed in the 

North Atlantic Shipping eases. 

Most foreign governments encourage price agreements 

among airlines in international aviation. Therefore, many 

governments protested strenuously the Civil Aeronautics Board's 

1980 •IATA Show Cauae Order• withdrawinq antitruat immunity 
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under which airlines paitieipated in IATA price aetting 

conferences. After more than a year of neqotiationa, the 

United States a;reed in a Memorandum of Understandinq toreatore 

limited antitrust .immunity in exchange for pricin; coneeaaiona 

from the members of the European Civil Aviation conference. 

As noted above, the Government of Canada objected to 

the ao-called Uranium cases, because the challenged price 

fixing activities of Canadian companiea had been openly 

· encouraged by the Canadian Government • . 
Third, our courts have been excessively unwillinq to 

dismiss and to grant motions for summary judgment without 
extensive discovery. 

Discovery American style has a bad reputation here in the • 

u.s. It i• especially objectionable to other governments 

because it is time consuming, expensive, burdensome and 

frequently calls for production of documents from their 

territories. A few cases demonstrate this problem. 

In Timberlane, the District Court did not rule on 

defendants' motions to dismiss for seven years after the court 

of appeals remanded the case for additional diaeovery end a 

weighing of interests under its •juriadictional rule of reason• 

teat. 

The Matsushita case, now before the Supreme Court, has 

been pendinq for 12 years and discovery has been ongoing during 

much ot that time. 
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objection• to the extensive pretrial discovery entailed in 

these cases ha• led foreign government• to take step1 to impede 

antitruat auita. Australia, Canada, rrance and the 

onitedKingdom have enacted broad blocking statutes. The rrench 

statute is 10 broad that it could be read to prevent 

automatically the production cf any evidence from rrance for 

uae in a lawsuit in the U.S. More concretely, in the Uranium 

cases, the Canadian Supreme Court refused to order the 

production of evidence sought under letters rogatory. And in 

the Laker case, the United lingdom baa twice invoked the 

Protection of Trading Interest• Act to prevent the production 

of oral or written evidence from its territory even by o.s • 
companiea. 

to the 
availab1l1ty o s. 

The existence of private attorneys general is unique to the 

Onited States. In principle, foreign governments regard as 

odious the dele~ation to private parties of the capacity to 

trigger punitive remedies in this aensitive area where they 

have significant interests. In practice, they ob~ect that 

their corporations may be subject to crippling damage awards or 

forced to settle for unwarranted amounts. In taker, for 

example, the British Government has said that it has been 

forced to postpone ita planned privatization of British Airways 

because of the pending litigation and British Airways' 

inability to estimate the cost of settlement or dama9es. 

--
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Theae concern• hive led other qovernmenta to register 

strong diplomatic prot.eeta in the u .s .-·i.""n va~oua caaea, 

including most recently Matsushita and taker. Some 

iOVetnmentahave taken atronger ateps. Australia, Canada and 

the United Kingdom have enacted •tatutes providing for 

•ciawback• of awards that exceed actual damages. Aa I have 

already noted, the 0.1. haa twice invoked it• blocking statute 

in the Laker litigation and in the same case has denied 

request• by o.s. airlines for permission to produce 

u.1.-located documents. 

The Administration haa worked to manaqe theae problems 

through bilateral and multilateral antitrust arrangements. we. 

have agreed to bilateral measures with Canada, Australia, and 

the Fe~eral Republic of Germany. The o.s. alao complies with 

the notification and consultation guidelines fer antitrust. 

investigations issued by the OECD Res'tricti ve Business 

Practices Committee. These arrangements, however, address 

directly public antitrust enforcement actiona. Domestic action 

through legislation is needed ~o deal with the frictions 

created by private antitrust actions. 

The Department's principal reservations about the bill's 

major proposals relate to the nature of the task it assigns to 

the federal courts in dealing with jurisdiction and treble 

damages. It'• key directive on jurisdiction atatt•a 
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• •• the court shall enter a judgment diamisaing such action 

whenever it determinea that the intereata of the united 

states aerved by the action• are outweighed by th• 

interests of one or more foreign nations adveraely affected 

by the action.• 

As this bill ia drafted, there are no guidelines or 

qualifications as to the kinds of national interests to be 

weighed or as to how they are to be weighed. This formulation 

would invite the court• to make national interest end foreign 

relations determinations for the united States and other 

countries involved that are essentially political and properly. 

tor the political branches under our system of 9overnment. 

In fact, I do not equate the formulations in the present 

bill with the approach actually taken in Timberlane. If the 

committee wishes to support the approach taken in Timberlane, 

s. 397 ahould be redrafted. Timberlane does not aay that 

jurisdiction depends upon a finding that the interest• of one 

nation outweigh the interests of the other. It calla for a 

more concrete weighing of united States and foreign law on 

contacts and interest•1 the foreign impacts identified in 

Timberlane are hereby weighed along with many other, judicially 

manageable and relatively objectifiable considerations. All of 

theee 90 into an assessment, not of what •tate has greater 

interests, but of the reasonableness of the exercise of 

juriadiction in the overall context. 
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The Timberlane opinion aug~ests the following approach. 

Pir•t, th• court i• to det•rmine if th• restraint•a effect on 

the foreign oommerc• of the United state• wa• •of auch a type 

and magnitude ao aa to be cognizable aa a violation of the 

Sherman Aet•. Then, the question is: 

As a matter of international comity and fairness, should 

the extraterritorial juriadiction of the United States be 

asaerted to cover it? 

Application of concepts of comity and fairness are 
.. traditional judicial tasks, familiar to courts in a variety 

ofcontexts, especially choice of l~w and forum non conveniens 

decisions. These concepts include weighing a variety of 

factors, among which conflicting laws and policies of the. 

various juriadictiona are just a part. In fact, Judge Band 

apparently had choice-of-law in mind when he articulated the 

effects doctrine in his 1945 Alcoa opinion. Precise balancing 

of the interests of the United States against those of foreign 

•tates is, on the other hand, a relatively recent suggestion 

and one which has been 1ubjected to some cogent criticism, for 

example by Judge Wilkey in hia recent Laker opinion. I share 

his doubts ae to whether it is a judicially manageable standard. 

My off ice ia considering what alternatives or ~odif ications 

to s. 397 might improve the bill. we have not yet formulated 
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precise su;gestiona1 but I do believe that more traditional 

judicial doctrines and approaches may offer more manageable 

guidance and assistance to the courts. 

-- ror example, much of this bill's purpose mi;ht be .. 
accomplished by requiring more apecific pleading at trtt 
outset .of th• aubatantiality of the effects involved in a 

private caae. 

Other possibilities might be drawn from the factors 

auggested by contemporary choice of law and forum !!.5!.!! 

conveniens analysis without imposing unstructured balancing 

of u.s. and foreign interests. -

-- With respect to treble damages, congress might 

reasonably decide to rule out the use of such damages 

against foreign entities, or could limit them to covert 

conduct, such as aecret price fixing. Another idea that 

might help is to require a losing plaintiff who insists on 

seeking treble damages to pay all of each defendant's --
attorneys• feea. 

-- Eliminating treble damages in •rule of reason• eases 

might take care of a certain portion of the difficulti••, 

althouqh it ~ould not address cases involvinq foreiqn 

;overnment••upported cartels. 
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In sum, Mr. Chairman, the Cnited States needs to apply its 

laws extraterritorially to some degree. But, when we do ao, we 

must manage the reach of our laws with care and aenaitivity. 

The Congress and the Executive branch have substantial 

responsibility for asauring that thie ia done. While the 

courts have an important role to play, they ahculd not be given 

essentially political tasks. I welcome this legislative 

initiative to address the problem and I would be pleased, 

together with the Department of Justice and other agencies, to 

work with the bill'• sponsor• to see if some revised proposals 

could be devised to meet our common concerna. 
• 
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Mr. C~o1rman and Members of the Collllll1ttee: 

It 11 a pleasure to be here today to provide the views of 

the Department of Justice concerning s. 397, the •rore1gn Trade 

Antitrust Improve~enta Act of l98S.• Th1s bill 11 a thoughtful 

attempt to deal with some of the problems that may arise 1n 

application of our antitrust laws to conduct that is 1n some 

way •foreign.• The Department of Justice believes the bill 11 

a good starting point for serious consideration of these 

issues. Nevertheless, for the reasons I will explain this 

morning, we cannot support its enactment. 

The antitruat laws are essential to the proper functioning 

of the free enterprise system on which th1e nation depends. 

The invisible hand of the marketplace, free from unnecessary 

private and governmental interference, can be counted on to 

serve the interests of consumers end'producers alike. Economic 

liberty goes hand-in-hand with political liberties. Moreover, 

free market& yield the ~ange of products and services consumers 

moat desire and give busine1aea the correct incentive to put 

1carce resources to their most productive use. Our free market 

system also spurs economic growth and technological innovation 

by rewarding those individuals who devise and produce •new and 

better mousetraps.• By pre11rvlng the ab111ty of market forces 

to work the1r will, free of unwarranted restraints, the 

antitrust laws contribute importantly to our nation's welfare. 

In order to be effective, the antitrust laws must be 1ble 

to reach some foreign conduct--for example, an international 



cartel of private producers must not be able to 1ntlict its 

h1qher prices on United Stotee coneumers with impunity just by 

holding its meetings abroad. Thus, the Sherman Act by it1 

tetms reaches ant1compet1tive re1tr11nt1 1n the fore1;n as well 

as the domestic commerce of the United States. Over the years 

d1ffer1ng interpretations of the circumstances 1n which those 

laws apply to foreign conduct have evolved. The courts have, 

however, consistently recognized that the antitrust laws• 

purpose of protecting competition in our markets cannot be 

achieved without reaching foreign as well as domestic 

conduct. l/ Aa our economy becomes more interdependent with 

the economies of other nations, the importance of this 

principle in protecting our economy increases. A~ the same 

time, the likelihood that application of our antitrust laws may 

lead to conflicts with our trading partners g~ows 

correspondingly. In an interdependent economic world, the 

prospect that conduct will be subject to scrutiny by aore than 

.·one nation is substantial. lurthermore, as interdependence 

increases, any line d1v1d1ng •foreign• and •domestic' commerce 

becomes increasingly blurred. 

While they do not arise frequently, confl1eta with our 

trading partners ar1s1nq from the application of our antitrust 

laws to foreign collllllerce may impose significant costs. They 

l/ United State1 v. Aluminum Co. of America (•Alcoa•), 148 
f.2d 416 (2d Cit. 1945). 

- 2 -



• 

may harm our foreign relations beyond the particular case at 

issue. They have created hostility to American antitrust 

enforcement. even among those who share our bas1c competition 

goals. Hostility has lead to retaliatory responee1--1uch as 

•blocking• and •claw back• leg1slation--that may affect our 

ab111ty to enforce our antitrust laws. Unnecessary 

international acrimony over competition policy benefit• no one. 

s. 397 represents a serious attempt to deal with the 

important problem of how the United States antitrust laws 

should deal with private antitrust litigation that arises out 

of disputes involving United States international trade. It 

would address the problems I have identified with four 

eubstantive provisions. first. the bill would require courts 

hearing private antitrust claims involving foreign commerce to 
<, 

resolve the issue of subject matter jur1sd1ct1on at an early 

stage of the proceedin;. 

Second, the bill would require a court to dismiss a private 

antitrust suit challenging foreign or transnational gonduct if 

the court concluded that the interests of a foreign nation 

predominated over those of the United States. In effect, this 

provision would codify the jurladlctional •balancing test• 

adopted by a number of federal appeals court1--although 

rejected by others--dur1ng the last decade. 11 If requested by 

i1 ~· !..:Jl., Timberlane Lumber Co. v. Bank of America, 549 
t.2d ~97, 614 (9th Cir. l976)(balanc1ng test applied); 
Mannington Mille, lnc. v. Congoleum Corp., 595 F.id 1287. 

Footnote Continued 
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the court, the Attorney General would be required to give the 

government's views •• to tbe effect of the suit on the 

intereat• of the United States and of any affected foreign 

government. The ultimate dec1s1on, however, would be left 

entirely to the courtt. 

Third, the blll would allow the court• to apply the 

\ 1 doct.rine of forum non conven1ene to antitrust cases involving 
: I ' , foreign commerce. Some courts have refused to apply the 

doctrine 1n antitrust cases. !/ Thie refusal is contrary to 

the doctrine'• application in almost all other areas of 

substantive federal law. 

fourth, the bill would require the court1 to award single, 

rather than treble, damages if lt appeared that such 

'detrebl1ng• would substantially reduce any adver1e impact of 

the 1uits on a foreign nation's interest. Again, if requested, 

the Attorney General would be required to provide the view of 

the !xecut1ve Branch. 

21 lootnote Continued 

1297-98 (3d Cir. 1979)(balanc1ng teat applied). 'si 1ee In Re 
Uranium Antitrust L1tiqotion, 617 1.2d 1248. 1254- ("7'th Cir. 
l980){balanc1ng test rejected). !!.!. generally Restatement 
(Second) of the ?ore1gn Relations Law of the United States I 40 
(1965); Restatement (Revised) of the Foreign Relations Law of 
the United States Al 40,, 403 {Tent. Draft No. 2, 1981). 

i1 Industrial Investment Development Corp. v. Mitsui Co., 671 
:.2d 876 (Sth Cir. 1982), vacated .2!l other grounds, 460 U.S. 
1007 (1983); .l!i !l..12. El Cid, Ltd. v. New Jersey Zinc Co., 444 
F. Supp. 845, 846 n.l (S.D.N.Y. 1977); but.!!!. Laker Airways, 
Ltd. v. Pan American World Airways. 568 ?. Supp. 811 (D.D.C. 
1983). 
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s.-397 reflects a thoughtful effort to deal w1th a 

difficult set of cases. It endeavors to m1n1m1za foreign 

relat1ons fr1ct1on1 arising out of private antitrust suite that 

have international 1mpl1eat1ons by reducing the threat of 

treble damages. !/ It seeka to eliminate costly delay and 

enhance eff 1ciency by providing for the early resolution of 

jur1sdict1onol questions. It seeks to promote fairness and 

reduce uncertainty by recognizing the principle ot forum non 

sonveniens and by specifying the situations in which a court 

must dismiss private antitrust sults affecting foreign 

commerce. In short, s. 397 very commendably attempts to devise 

solutions to the problems arising out of private antitrust 

lawsuits that 1mplicate United States and foreign interests. 

ror the reaaons I will set out this morning, however, the 

Department of Justice cannot support the bill. 

!/ The most serious f orelgn relations strains from enforcement 
of American antitrust laws arise from private treble damage 
suits, not from government enforcement actions. As tha bill'• 
sponsor, Senator DeConc1n1, has recognized, the !xecut1ve 
Branch already carefully evaluates comity and foreign relations 
considerations in relevant enforcement matters. Most of our 
trading partners acknowledge that the Department of Justice and 
the Federal Trade Commission do a f a1rly good job of taking 
legitimate foreign interests into account in cases with 
international aspects. Private plaintiffs, however, have a 
different, and narrower, set of motivations and 1ntereata than 
do government antitrust agencies. Thus, private plaintiffs may 
initiate cases even if, in an ultimate reckoning of relative 
United States and foreign interests, those cases should not be 
brought. Moreover, our trading partners judicial 1y1tems' do 
not authorize private treble damage antitrust suits (only 
public authorities may initiate auch litigation). Accordingly, 
our trading partners f lnd 1t hard to accept that they should be 
subject to the costs and risks associated with private 
antitrust litigation. 
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Let me briefly discuss the prov1s1ona that would require 

courts to expedite consideration of jur1ed1ct1onal issues, and 

that would make the .f"o.r~u.m non conveniens doctrine applicable in 

these cases. Although we support the 1ntent of both ot these 

provisions, we do not believe that they are likely to have a 

very s1gn1f1cant practical effect. Early decisions on 

jurisdiction would help to minimize conflict• caused by those 

cases in which the United States has the fewest legitimate 

interests and foreign governments the most. It ls important to 

recognize, however, that jurisdictional issues may be difficult 

to resolve at the beginning of cases in which the same facts, 

or closely intertwined fact•, may go both to the merits and to 

jurisdiction. Substantial discovery may be neceaaary to 

resolve many of the 1ssues. Thus, we su1pect it has been as 

much the nature of the 11aues presented as any dis1ncl1nat1on 

on the courts' part to dispose of litigation on jur1sd1ct1onal 

;rounds that has protracted some of the more contentious 

international ca1e1. 

We also support, in principle, the extension of the forum 

pen conveniens doctrine to antitrust cases that involve fora1gn 

commerce. We see no reason why t~e courts should consider 

themselves entirely foreclosed from concluding, in appropriate 

cases. that a foreign court would be a preferable forum for 

11t1gat1ng the claims asserted 1n a U.S. antitrust case, 

consistent with the standards set out 1n the Supreme Court's 

- 6 -



1981 decision in piper y, Reyno. i/ It au1t be recognized, 

however. that foreign courts may be unavailable for, or 

unhospitable to, private causes of action of the kind 

repreeented by U.S. ant1trust litigation. The supreme Court 

has made it clear that dismissal on the ground of forum 1J.2D. 

conveniens should not be denied because the foreign forum's law 

1s less advantageous than U.S. law. The Court also has 

streseed, however, that if a foreign tribunal provides a 

•clearly inadequate• remedy, a district court may conclude that 

d1amlasal would not be 1n the interests of justice. !/ We 

assume that the forum non conven1ens prov111ons of s. 397. if 

enacted. would be interpreted con1i1tent with this limitation, 

as well as other aspects of the Supreme Court'• Piper y. Reyno 

decision. 

The other two provisions of s. 397--•jurisd1ct1onal 
. 

balancing• and 'detrebl1ng•--ra1se more fundamental and' 

troubling questions. They address the right ptoblem, namely, 

that private antitrust treble damage actions involving 

international commerce can interfere with our foreign relations 

and, in particular circumstances. may not ~e consistent with 

United States foreign policy 1ntereata. These provisions, 

however, raise question• of e very basic nature about the 

proper roles of the Executive and Judicial Branches, as well as 

ii Piper Aircraft Co. v. Reyno, 454 U.S. 235 (1981). 

!I JS. at 2S4. 
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about .the balancing of United States and foreign eeonom1c 

intere1t1. We do not believe s. 397'& open-ended delegation to 

the courts of resp~ns1bil1ty for weighing the relative 

importance of policies and interests of our government against 

those of other governments is the proper legislative response 

to the foreign policy concern• arising out of private antitrust 

litigation. 

Beginning with the Ninth Circuit Court of Appeals' 1976 

Timberlane decia1on, !I a number of courts have adopted--at 

least in princ1ple--an 'interest balancing• approach to resolve 

competing U.S. and foreign interests implicated in private 

antitrust suits with international ramifications. Under this 

approach, a variety of factors are to be examined by the court 

in deciding whether jurisdiction should be assert•d or whether, 

conversely, foreign interests in the'~ubject matt~r of the 1u1t 

so predominate that U.S. antitrust jurl•diction should not be 

exerc11ed. Thi• balancing exercise may encompass factors 

ranging from concrete and readily ascertainable ones, such •s 

the nationality of the parties, to 1uoh complex and political 

con1iderationa as the impact of the l1t1gat1on on the foreign 

relations of the United State1. While the consideration of 

factors that are spec1f 1c to the particular facta and partie1 

of a case and that do not involve pol1t1o&l issues is 

7/ Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th 
~it. 1976). 
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unobjectionable, the courts' exercise of foreign policy 

dec1s1onmak1ng 1s very troublesome. 

A number of thoughtful commentators--rang1ng from f orelgn 

governments to some of our own courta--have criticized this 

judicial balancing approach as delegating to the court• a role 

they are inherently 111-equipped to perform. 1/ They point out 

that institutional limitations on the judicial proce1a make it 

impossible for a court to determine objectively whether foreign 

interests outweigh the United States interests implicated in 

litigation. Moreover, they argue that because the Constitution 

grants the Executive Branch aole responsibility for conducting 

our foreign relations, separation of powers considerations 

indicate that the Executive Branch should make the political 

and f ore1gn policy ludgmenta requ1rea to balance the American 

and foreign government interests 1n a particular caae. 

We fully agree with these commentators. In aome--one would 

hope rare--inatancea, the balancing that is appropriate to an 

antitrust case may involve sensitive political issues that have 

little or nothing to do with the facts of a patt1cular 

controversy. Moreover, under a jurisdictional balancing 

approach, there will be situations in which United States and 

foreign interests wlll simply be at loggerheads. Instructing a 

court to coneider both interests will not provide a ready 

solution in such caaea. 

l/ ~. !..JL.., Laker Airways, Ltd. v. Sabena Belgian World 
Airlines, 731 F.2d 909, 948-55 (D.C. Cir. 1984); In Re uranium 
L1t1gat1on, 480 1. Supp. 1128, 1148 (N.D. 111. 1978). 
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We believe Judge W11key'1 thoughtful opinion 1n the private 

Laker litigation ii correctly stated that the courts are •imply 

the wrong place, under our Constitution'• allocation of 

respons1b111t1ea and competences, to engage 1n a balancing of 

conflicting U.S. and foreign economic polic1e1 and 

philosophies. Moreover, such balancing by unelected federal 

judges who are likely to have little experience or expert!•• 1n 

the area of foreign relation& may exacerbate rathet1than 
; I 

elleviate tensions between the U.S. and our trading partners, 

who may be d11appointed and frustrated by 1 perception that a 

court baa failed to respond to their concerns. The 

inappropriateness of this judicial role would be compounded by 

legislative provl1ion1 leaving the courts free to ignore 

Executive !ranch guidance once it 1s g1vtn. Thus, we believe 

that it would be most unwise to codi,f,y the Timberlane app:oach 

as a legislative solution to these serious problems, at least 

in the open-ended way proposed 1n S. 397. 

The jur1sd1ct1onal balanc1n9 teat actually 1hould be broken 

· down into three oomponent•--the f 1rst two could generally be 

performed by the judiciary, while the third should be the 

province of the Executive Branch. ?irst, under existing law a 

court must determine whether conduct being scrutinized baa 

•direct, substantial and reasonably foreseeable effects• on 

ii Laker Airways, Ltd. v. Babena Belgian World A1r11nts, .IJ1. 
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United States domestic ot import commerce. lQ/ Only 1f such 

effects ate found should the inquiry continue. Second, 

assuming the initial jurisdictional hurdle has been surmounted, 

the court may weigh a variety of f act-spac1f ic considerations 

having no foreign relations or political overtones. They 

include the nationality of the parties, the extent to which 

enforcement by either state can be expected to achieve 

compliance, the extent to which there is an explicit purpose to 

harm or affect American commerce, the foreseeability of such an 

effect, the relative aiqn1f1cence of effects on the United 

States as compared with those elsewhere, and the relative 

importance to the v1olat1ons charged of conduct within the 

United States as compared with conduct abroad. If a we1gh1ng 

of these factors 1uggest1 jur1sd1ct1on should not be asserted, 

the inquiry ceases. 

It is the third step of the balancing teat that allows the 

courts to balance the intereats of the f ore1gn nation against 

those of the U.S. and otherwise to consider the effect of an 

antitrust action on foreign relations interests, and it is this 

step that the Department finds objectionable. If private 

treble damage actions are to be dismissed at this atage--and we 

recognize that such d1&aissals aay be appropriate in 

extraordinary circumetancea--we believe that 1t is the 

10/ Foreign Trade Antitrust Improvements Act of 1982, 5 402, 
IS U.S.C. I 6(a)(l) (1982). 
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Executive, not the Judicial, Branch that should make that final 

determination. 

Generally the f 1r1t two etepe should resolve most 

jurisdictional disputes without %equ1r1ng the courts to balance 

pol1t1cal considerations. If a jurisd1ct1onal balancing test 

consisted solely of these two ateps and if the list of factore 

to be balan~ed in step two were explicitly and 1nclua1vely 

epelled out to avoid any foreign relations or other political 

cons1derat1ons, the test a1ght be acceptable. However, to the 

extent the test goes beyond well-defined metes and bounds of 

these f 1rat two steps to consider foreign policy factors, we 

believe that 11 the !xecutive Branch that should perform this 

final step. 

I would like to address now the last prov1s1on of s. 397 

that would allow courts to reduce available awards in private 

antitrust actions from treble to actual damages--so called, 

•debtrebl1ng.• A serious problem with this provision is 

similar to that connected with the Jur1sd1ct1onal balancing 

teat. Namely, the bill would delegate to the court• the 

essentially political role of assessing the nature and strength 

of a foreign sovere1gn'a interest• in the outcome of the 

litigation. Under s. 397, detrebl1ng would depend solely on 

the foreign interests involved. No consideration whatsoever 

could be given to the often substantial United States interests 

1n preventing, deterring, or punishing the conduct at issue. 
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Mozeov1r, detrebl1ng would be done on a caae-by-case basis 

that might lead to uneven results across courts. More 

11gn1f1cantly, the bill would provide datrebl1ng even though 

the U.S. received no ~ ~ !ll!2. from the affected foreign 

nation. 

s. 397'• detrebl1ng provision has additional shortcomings. 

First, because foreign firms would be the primary (if not th• 

only) beneficiaries of detrebling, th~ prov1s1on is subject to 

the cr1t1c1am that it would provide an unfair compet1t1va 

advantage to foreign f 1rma at the expense of their American 

competitors. Th1s concern 11 particularly acute during the 

current period of 1ntenaif 1ed international competition. 

Second, the detrebl1ng provision 11 entirely different from 

the approach of recently enacted detrebling aeasur,s, such as 

those that relate to export trade and· joint research •nd 

development. Those 1n1t1at1v•• have been based on the notion 

that there 1s a specif le cate9ory of potentially desirable 

conduct that 11 •overdeterred• by the possibility of t~eble 

damages, and that conduct has been 1pecif1ed 1n legislation. 

In contrast, s. 397 would apply to any conduet--re9ardle11 of 

its potential to harm United States consumers and United States 

commerce--ao long aa the conduct involved foreign commerce. 

Some such conduct, such as naked price fixing and other covert 

cartel agreements among competitor&, 1s unequivocally harmful 

and should continue to be subject to the treble damage• remedy. 
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. 
Third, the Adm1n1stration 1s awaiting the outcome of a 

Georgetown Un1vers1ty study on treble damages to determine 

whether and 1n what form comprehensive datrebling reform 

legislation is appropriate. The Administration believes that 

the current rule of across-the-board, automatic treble damage~ 

is likely having adver1e effects, not just on foteign relations 

but, more importantly, on the overall economic vitality and 

eff1c1ency of the U.S. economy as well. Unless the Georgetown 

study indicates that private treble damages are not deterring 

efficient, potentially procompet1t1ve conduct, the 

Administration believes a comprehensive reexamination of 

antitrust remedies in general and treble dama;ea specifically 

11 called for. 

We recognize that detrebl1ng has the potential for 
' 

substantially alleviating friction with our tra41ng partners 

resulting from the application of the antitrust laws. 

Nevertheless, for the reasons I have explainedr we do not 

.believe that S. 397 offers a desirable •olut1on to the treble 

damages problem. Detrebl1ng in foreign antitrust cases would 

aore appropriately be considered in the context of 
-comprehensive legislation. Congress might also consider the 

use of detreblin; in the context of negotiated bilateral 

agreements. This approach would recognize that if we are to 

cede the use of important antitrust enforcement prov1s1ons 1n 

deference to a foreign government's interests, that govetnment 

should reciprocate by recognizing that we, too, have important 

interests at stake. 
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In aum~ary, S. 397 represents a timely apptoach to 

important challenge1 tb•t face United States ant1truat policy 

and provide• • good starting point from which to address those 

challenges. Nonetheless, this measure haa serious drawbacks, 

and we atrongly counsel against its adoption. Not the least of 

those drawbacks is that 1t would solve the problems I have 

described by instructing our courts to make essentially 

pol1t1cal judgment• in a manner that 11 inconsistent with the 

proper constitutional allocation of respon1ibilities within our 

government. Therefore, while we etrongly oppose enactment of 

S. 397, we hope that it will provide needed impetus for· 

developing and considering alternative approaches. We are 

committed to work with the Congreaa toward developing 

appropriate 1olutions to the serious problems that th1• ~111 

addresses. 

Mr. Chairman, that concludes my prepared remarks. I would 

be happy to respond to any questions you or other members of 

the Committee aay have. 
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