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THE WHITE HOUSE

WASHINGTON

April 18, 1985

" MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBER?Egzzgf?

SUBJECT: BMW Correspondence

The last sentence of ﬁhe first paragraph has been changed,
as discussed at this morning's staff meeting.

Attachment



THE WHITE HOUSE

WASHINGTON

April 8, 1985

Dear Mr. Myers:

Thank you for your recent letter to the President concerning

the purchase of foreign automobiles by certain members of an

advance team at a discount available to holders of diplomatic
passports. Your letter complained about Mr. Deaver "buying

(9) cars using a diplomatic passport.” That is not what — (
happened. Rather, nine individual members of the advance kﬂj, So
team arranged to purchase one automobile each. “
Regulations promulgated by the Department of State generally

permit the acceptance of discounts available to holders of

diplomatic passports. The offering of such discounts by

foreign automobile manufacturers is a long-standing practice

in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the countzy for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this guestion.

I hope the foregoing information responds to your concerns.
Thank you for sharing your views with us.

Sincerely,

Fred F. Eielding
Counsel #o the President

Mr. Lowell Myers
Post Office Box 6759
Dhahran, Saudi Arabia



THE WHITE HOUSE

WASHINGTON

April 18, 1985

Dear Mr. Myers:

Thank you for your recent letter to the President concerning
the purchase of foreign automobiles by <certain members of an
advance team at a discount available to holders of diplomatic
passports. Your letter complained abowt Mr. Deaver "buying
(9) cars using a diplomatic passport." That is not what
happened. Rather, nine individuals -- four White House

staff members, two Secret Service members, and three German
embassy employees ~- arranged to purchase one automobile
each.

Regulations promulgated by the Departmemt of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a Iwng-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the ¥hite House and the
White House had never given guidance on: it to members of the
staff. After review, we decided to prokibit members of the
White House staff from accepting such dilscounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members ef the staff to this
new policy, and has also suggested to otker departments and
agencies that they revieW'their policies on this question.

I hope the foregoing information respondis to your concerns,
Thank you for sharing your views with us:.

Sincereliy,

Fred F. Felding
Counsel #o the President

Mr. Lowell Myers
Post Office Box 6759
Dhahran, Saudi Arabia
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THE WHITE HOUSE

WASHINGTON

April 23, 1985

- Dear Mrs. Roriden:

Thank you for your ‘letter to the President concerning the
purchase of foreign automobiles by certain members of a
White House advance team at a discount available to holders
of diplomatic passports,

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
forelgn automobile manufacturers is a long-standing practlce
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

With respect to your comments on the particular make of
automobile chosen by the individuals in gquestion, I can only
state that such decisions are matters of personal consumer
preference which it would be inappropriate for the Government
to regqulate. : :

I hope the foregoing'information responds to your concerns.
Sincerely, wﬂ}x/

John G. Roberts
Associate Counsel to the President

Mrs. H.M. Roriden
4935 East 53rd Parkway
Anderson, IN 46013



THE WHITE HOUSE

WASHINGTON

April 23, 1985

Dear Mr. McGraw:

Thank you for your letter to the President concerning the
purchase of foreign automobiles by certain members of a
White House advance team at a discount available to holders
of diplomatic passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
forelgn automobile manufacturers is a long—standlng practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
‘new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

With respect to your comments on the particular make of
automobile chosen by the individuals in question, I can only
state that such decisions are matters of personal consumer
preference which it would be inappropriate for the Government
to regulate.

I hope the foregoing information responds to your concerns.

Sincerely,
W%&M*

John G. Roberts
Associate Counsel to the President

Mr. Jack McGraw

President, McGraw Insurance
Services :

135 Willow Road

Menlo Park, CA 94025



THE WHITE HOUSE

WASHINGTON

April 24, 1985

Dear Mr. O'Shea:

Thank you for your letter to the President concerning the
purchase of foreign automobiles by certain members of a
White House advance team at a discount available to holders
of diplomatic passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a long-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

With respect to your comments on the particular make of
automobile chosen by the individuals in gqguestion, I can only
state that such decisions are matters of personal consumer
preference which it would be inappropriate for the Government
to regulate. '

I hope the foregoing information responds to: your concerns. -
Sincerely,

O 4 oA

John G. Roberts
Associate Counsel to the President

Mr. Tim O'Shea
9768 Whetstone Drive
Gaithersburg, MD 20879



THE WHITE HOUSE

WASHINGTON

April 24, 1985

Dear Mr. Schipper:

Thank you for your recent letter to the President concerning
the purchase of foreign automobiles by certain members of an
advance team at a discount available to holders of diplomatic
passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a long-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House. had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your concerns.
Thank you for sharing your views with us.

Sincerely,

John G. Roberts
Associate Counsel to the President

Mr. Alexander Schipper
1000 San Pasgual Street, #27
Pasadena, CA 91106
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S THE WHITE HOUSE

WASHINGTON

April 19, 1985

- Dear Mr. Myers:

Thank you for your recent letter to the President concerning
the purchase of foreign automobiles by certain members of an
advance team at a discount available to holders of diplomatic
passports. Your letter complained about Mr. Deaver "buying
(9) 'cars using a diplomatic passport." That is not what
happened. Rather, nine individuals ~- four White House
staff members, two Secret Service members, and three U.S.
embassy employees -—- arranged to purchase one automobile
each.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a long-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White Bouse staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your concerns.
Thank you for sharing your views with us.

Sincerely,

S NS

Fred F. Fielding
Counselrto the President

Mr. Lowell Myers
Post Office Box 6759
Dhahran, Saudi Arabia



THE WHITE HOUSE

WASHINGTON

May 1, 1985

Dear Congressman Wheat:

Thank you for your recent letter to Assistant to the
President for Legislative Affairs M.B. Oglesby concerning

the purchase of foreign automobiles by certain members of an
advance team at a discount available to holders of diplomatic
passports,

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a long-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your constituent's
concerns. Thank you for sharing his views with us.

Sincerely,
. L I
f/m'} )/ L, < PR

. A e
DR LA ‘/,f(j-l," Y

s

A
John G. Roberts
Associate Counsel to the President

The Honorable Alan Wheat
United States House of Representatives
Washington, D.C. 20515
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THE WHITE HOUSE

WASHINGTON

April 24, 1985

MEMORANDUM FOR: DIANNA HOLLAND \
'FROM: KATHY RATTE JAFFKE jzbits
SUBJECT : BMW Tncident

Attached is a letter to B. Oglesby from Congressman Alan Wheat
regarding the purchase of BMW's by White House staff while
advancing the President's European trip.

We have forwarded others to your office and Mr. Fielding
responded. I am enclosing the Wheat letter in the event the
Counsel's office prefers to respond.

Thank you for your help in this regard.

cc: Records Management
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COMMITTEE ON
RULES

SELECT COMMITTEE ON

1808 LONGWORTH BUILDING
WASHINGTON, D.C. 20518
{202) 226-4635
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KANSAS CITY, MISSOUR! 64106
B42-4545

301 WEST LEXINGTON, #221
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AND FAMILIES Congress of the Enited States

g’} Houge of Representatives
A 0 #Hashington, B.€. 20515

April 22, 1985

Mr. M.B. Oglesby, Jr.

Assistant to the President for
Legislative Affairs

The White House

1600 Pennsyivania Avenue, N.W.

Washington, D.C. 20500

Dear Mr. Oglesby:

My constituent, Mr. James Guillaume, recently contacted me in regard to the purchase
of BMWs by White House officials during an official visit to Germany. Mr. Guillaume
does not believe that an employee of the federal government should be able to obtain
a discount on the purchase of an automobile.

Your assistance in providing me a response concerning my constituent's opinion regarding

this matter would be greatly appreciated. I look forward to hearing from you soon.

‘ Sincerely,
. £5
W

Alan Wheat
Member of Congress




THE WHITE HOUSE

WASHINGTON

May 2, 1985

Dear Ms. Simmons:

Thank you for your recent correspondence concerning the
purchase of foreign automobiles by certain members of an :
advance team at a discount available to holders of diplomatic
passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
forelgn automobile manufacturers is a 1ong—stand1ng practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your concerns.
Thank you for sharing his views with us,.

Sincerely,

/\ v
Mg;béﬂ e,
P

7~

John G. Roberts
Associate Counsel to the President

Ms. Katherine Simmons
165 Thierman Lane, #302
Louisville, KY 40207
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THE WHITE HOUSE

WASHINGTON

May 3, 1985

Dear Ms. Edwards:

This is written in response to your recent letter to the
President concerning the purchase of foreign automobiles by
certain members of an advance team at a discount available
to holders of diplomatic passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts by
foreign automobile manufacturers is a long-standing practice
in several countries.

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your concerns.

Sincerely,
B AR g %?;“““
P F s AL e !
(j‘f £
ohn G. Roberts
Associate Counsel to the President

Ms. Kathryn Edwards
Ritterhouse Claridge
720

Philadelphia, PA 19103
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THE WHITE HOUSE

WASHINGTON

May 3, 1985

Dear Mr. Miller:

Thank you for your recent letter to Donald Regan concerning
the purchase of foreign automobiles by certain members of an
advance team at a discount available to holders of diplomatic
passports.

Regulations promulgated by the Department of State generally
permit the acceptance of discounts available to holders of
diplomatic passports. The offering of such discounts hy
foreign automobile manufacturers is a long-standing practice
in several countries. '

The acceptance of such discounts is not illegal, but the
practice had never been reviewed by the White House and the
White House had never given guidance on it to members of the
staff. After review, we decided to prohibit members of the
White House staff from accepting such discounts in the
future, unless they are out of the country for 30 days or
more. This office has alerted members of the staff to this
new policy, and has also suggested to other departments and
agencies that they review their policies on this question.

I hope the foregoing information responds to your concerns.
Thank you for sharing your views with us.

Sincerely,

John G. Roberts
Associate Counsel to the President

Mr. Arthur M. Miller
165 Morningside Road
Paramus, NJ (07652
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March 18,1985
Mr. D. Regan:
If the William Saphire column in today s New York Times is accurate the
condition it describes is saddening.It is enclosed.
I+ the condition has prevailed for a long time perhaps it is time to make
some changes
While the total amount of money involved is relatively small the thought
processes of the persons involved leave much to be desired.
How can you expect to have full backing from the people with action such
as described being tolerated.

From one who has mostly voted Republican over the last B0 years.

7 /' : / N
W/ lho—

A.Miller
165 Morningside Rd.

Faramus, N.J. 07652



THE WHITE HOUSE

WASHINGTON

May 10, 1985

MEMORANDUM FOR FRED F. FIELDING
FROM: JOHN G. ROBERT

SUBJECT: BMW Inquiry from GAO

Attached is a draft response to the GAO inguiry on discounts
to those holding diplomatic passports. You should note the
following about the draft response:

° The last sentence of the second paragraph states that
State regulations on diplomatic passports do not prohibit
acceptance of discounts offered by foreign manufacturers on
the basis of holding such a passport. In my view it is not
accurate to assert —-- as has been asserted in the past --
that State regulations permit what happened in this case.
The pertinent State regulation permits "[a]cceptance of
rates and discounts offered to employees as a class."

22 C.F.R. § 100.735-202(b) (4). The discounts in question
were, as I understand it, offered only to holders of diplo-
matic passports, not any employee. :

°® The fourth paragraph discussion of why a discount is
not a "gift" had to walk a very fine line. A discount is
not a gift because the manufacturer gets something in ,
return. This point has to be made without suggesting that
what he gets in return is improper influence over an official.

GAO sent similar inguiries to State and the National Highway
Traffic Safety Administration. A draft of the State reply
is attached. The reply is bizarre in that it does not
respond to the questions GAO raised. Most of the letter
discusses a different issue -- sale abroad of items imported
into the foreign country under favorable conditions.

I have asked for but not yet received the NHTSA draft reply.
I have, however, been advised that the Administrator, Diane
K. Steed, purchased a foreign automobile in the United
States and arranged to and did pick it up in Europe.
According to NHTSA Chief Counsel Jeff Miller, she received
no discount of any sort. Miller told me that the NHTSA
reply would probably conclude that it would be unethical for
anyone at NHTSA to accept a discount from an automobile
manufacturer.



I suppose we should await the NHTSA draft reply before
finally deciding anything, but I wanted to put this much
before you now. ’



THE WHITE HOUSE

WASHINGTON

June 18, ‘1985

Dear Mr., Hunter:

Thank you for your letter of April 18, 1985, adv151ng that Xou had
received a request from the Chairman of a Congre551onal ;&
Subcommittee concernlng discounts offered to those using diplomatic
passports. The inquiry asked whether the practice was legal, what
regulations or guidelines were applicable, whether a discount
available only to some Federal employees was proper, whether the
discount constituted a gift, and whether any National Highway
Traffic Safety Administration officials received such a discount.
You added an inquiry concerning whether any White House employees
sold foreign cars acquired at discount for profit prior to

March 19.

As I noted in my March 19 Memorandum for White House Staff, it is
our opinion that there is nothing per se illegal or unethical in
the acceptance of a discount offered by a foreign manufacturer to
the class of individuals holding a diplomatic or official passport.
No guidelines had been issued to the White House staff on this
specific question prior to the March 19 memorandum. The Department
of State will provide citations to regulations governing the
issuance and use of diplomatic passports. Those regulations do.not
prohibit the acceptance of discounts offered by foreign
manufacturers to government officials.

In our opinion, the fact that a discount may be offered to some
Federal employees but not others -- e.g., Government attorneys,
Government physicians, employees from a particular department --
does not, in and of itself, render the discount illegal or
improper. In light of possible appearance problems, however, I
have taken the precaution of precluding the acceptance of discounts
offered only to members of the White House staff.

Further, we do not believe that discounts of the sort at issue
constitute a gift. The Ethics in Government Act of 1978 defines
"gift," for purposes of the executive personnel financial
disclosure requirements, as "a payment, advance, forbearance,
rendering, or deposit of money, or any thing of value, unless
consideration of equal or greater value is received by the donor."
Manufacturers of foreign automobiles do not offer these discounts
out of selfless benevolence but because, in their view, they
receive "consideration of equal or greater value." For example, in
this case a spokesman for BMW was quoted as saying "it's sort of a
PR gesture by the company. We like to have opinion leaders driving



our cars." It is believed that this is merely an instance of what
is generally true of commercial discounts: they are offered for an
underlying commercial reason, either to increase sales volume or
some other reason. The fact that the company derives a benefit
does not, of course, mean that the recipient of the discount is
rendering a service of any sort for the company in exchange for the
discount, It does, however, mean that the discount is not a gift.
Although such discounts are not gifts, it seemed appropriate to me,
in the interests of avoiding even the appearance of impropriety, to
direct that members of the White House staff treat them as if they
were gifts for purposes of our standards of conduct. See 5 C.F.R.
§ 100.735.14.

I have no information that any officials of the National Highway
Traffic Safety Administration received a discount from a foreign
automobile manufacturer, nor am I aware of any instance in which
White House employees sold foreign cars acquired at a discount for
profit. My March 19 memorandum speCLflcally prohibits the latter,
noting that the practice would result in dismissal from the White
House staff and possible criminal prosecutlon

I hope the foregoing 1s_helpful.
Sincerely,

Prioyn o
Orig. slgned
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Fred F. Fielding
Counsel to the President

Robert H. Hunter, Esquire
Assistant General Counsel

U.S5. General Accounting Office
Washington, D.C. 20548

bece:  Judy Kaleta
Nat'l. Hwy. Traffic Safety Adm.
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THE WHITE HOUSE

WASHINGTON

May 10, 1985

Dear Mr. Hunter:

Thank you for your letter of April 18, 1985, advising that
you had received a request from the Chairman of a Congres-
sional Subcommittee concerning discounts offered to those
using diplomatic passports. The ingquiry asked whether the
practice was legal, what regulations or guidelines were
applicable, whether a discount available only to some
Federal employees was proper, whether the discount con-
stituted a gift, and whether any National Highway Traffic
Safety Administration officials received such a discount.
You added an inguiry concerning whether any White House
employees sold foreign cars acguired at dlscount for profit
prior to March 189.

As I noted in my March 19 Memorandum for White House Staff,
there is nothing per se illegal or unethical in the accept-
ance of a discount offered by a foreign manufacturer by
virtue of holding a diplomatic or official passport. No
guidelines had been issued to the White House staff on this
specific guestion prior to the March 19 memorandum. The
Department of State will provide citations to regulations
governing the issuance and use of diplomatic passports.
Those regulations do not prohibit the acceptance of dis-
counts offered by foreign manufacturers.

The fact that a discount may be offered to some Federal
employees but not others -- e.g., Government attorneys,
Government physicians, employees from a particular depart-
ment —-- does not, in and of itself, render the discount
illegal or improper. 1In light of possible appearance
problems, however, I have taken the precaution of precluding
the acceptance of discounts offered only to members of the
White House staff.

Discounts of the sort at issue do not constitute a gift.
The Ethics in Government Act of 1978 defines "gift," for
purposes of the executive personnel financial disclosure
requirements, as "a payment, advance, forbearance, render-
ing, or deposit of money, or any thing of value, unless
consideration of egual or greater value is received by the
donor."™ Manufacturers of foreign automobiles do not offer
these discounts out of selfless benevolence but because, in
their view, they receive "consideration of equal or greater
value." For example, in this case a spokesman for BMW was
quoted as saying "it's sort of a PR gesture by the company.



We like to have opinion leaders driving our cars." This is
merely an instance of what is generally true of commercial
discounts: they are offered for an underlying commercial
reason, either to increase sales volume or some other
reason. The fact that the company derives a benefit does
not, of course, mean that the recipient of the discount is
rendering a service of any sort for the company in exchange
for the discount. It does, however, mean that the discount
is not a gift. Although such discounts are not gifts, it
seemed appropriate to me, in the interests of avoiding even
the appearance of impropriety, to direct that members of the
White House staff treat them as if they were gifts for
purposes of our standards of conduct. See 5 C.F.R.

S 100.735.14.

I have no information that any officials of the National
Highway Traffic Safety Administration received a discount
from a foreign automobile manufacturer, nor am I aware of
any instance in which White House employees sold foreign
cars acquired at a discount for profit. My March 19 memo-
randum specifically prohibits the latter, noting that the
practice would result in dismissal from the White House
staff and possible criminal prosecution.

I hope the foregoing is helpful.

Sincerely,

Fred F. Fielding
Counsel to the President

Robert H. Hunter, Esguire
Assistant General Counsel

U.S. General Accounting Office
Washington, D.C. 20548

FFF:JGR:aea 5/10/85
bece: FFFielding
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Mr. Robert H. Hunter

Assistant General Counsel

OUnited States General Accounting Office
Washington, D. C. .
Dear Mr. Bunter:

In response to your letter of April 18, relating to
discounts offered by foreign car makers to persons holding
diplomatic passgports, if you will excuse our rephrasing the
queétion to yillustrate the ambiguity which surrounds it, we
recently fqﬂhished the enclosed letter to the Office of
Government Ethics to identify the regulations applicable to .
issuance of diplomatic passports and the code of conduct
regulations applicable to the employees of the foreign affairs
agencies.

The officials of the Rational Highway Traffic Safety
Administration would not normally qualify for the issuance of a
diplomatic passport.

The final point in your letter concerns possible
disposition for profit of foreign cars acguired at a discount.
The Administration is considering whether to preclude eXcess
profits on disposition abroad of personel property imported
into a foreign country or purchased therein under tax or duty

free privilege ariging from official status. 1In our experience,



_2..

the profit potential there is much greater than is offered by
the percentage discount on purchasé price . This is
particularly true where there are multiple exchange rates. For
example, until Ambassadors imposed restrictions on the amount
per employee of what is called "accommodation exchange®™ in
certain countries, requests were received in amounts like
$40,000 to $90,000 per employee. In one country, aside from
exchange, there was an 8l percent profit on the sale of a
luxury car. *?

At presént, there is no generally applicable law or
regulation to prevent or limit the profits which may be madé‘bn
resale of personal property, however acquired.

Sincerely,

Michael G. Kozak

Designated Agency Ethics Official

Enclosure:

As stated
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United States Department of State

Washingion, D.C. 20520

April 15, 1985

Mr. David Martin

Office of Government Ethics
Office of Personnel Management
Washington, D. C. 20415

Dear Mr. Martin:

In response to your letter of April 5, the State
Department regulations on issuance and use of diplomatic
passports by our own employees and others are found at 22 CFk
Part 51; in particular, sections 51.3{(c), 51.4(d4), 51.%, 51.70,
51.71, 51.72, 51.73. You will see that the primary purpose of
a passport, whether diplomatic or otherwise, is to facilitate
international travel, and no attempt has been made to regulate
uses which may be made of such passports within foreign
countries by law, practice, or usage of such countries.

Of course, our code of conduct for our own employees (22
CFR Part 10) would regulate use of diplomatic passports in the
same way as official titles, special privileges and immunities,
or other aspects of official status are regulated to avoid
conflict of interest or appearance of conflict of interest.
The sections which are especially relevant are: sections
10.735-101, 10.735-201, 10.735-202, 10.735-205, 10.735-206(a)
and (b), and 10.735-215.

You will note that when a diplomatic passport is issued to
an employee o©of another agency it is the conflict of interest
regulations of that agency which become operative, not ours.

Sincerely,

Michael G. Kozak
Deputy Legal Adviser

Foy
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UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

OFFICE OF GENERAL COUNSEL

B-217909 April 18, 1985

The Honorable Fred Fielding
Counsel to the President
The White House

Dear Mr. Fielding:

The Chairman of a Congressional Subcommittee has asked our
Office whether the use by Government officials of official
diplomatic passports to secure discounts on foreign made cars
is legal.

The request letter raises the following issues:

"The Subcommittee requests that GAO examine whether such a
practice is legal and ascertain what, if any, regulations or
guidelines apply. The examination should apply to White House
officials (and the action taken regarding those officials in
this case and for the future), as well as others. I want to
know whether any such discount received by some selected
Federal government employees is proper. Is it a gift? 1In this
review (which should include a review of all applicable
regulations governing use of such passports by anyone), please
ascertain whether or not any National Highway Traffic Safety
Administration officials received such a discount. I stress
that my concern is that this is a misuse of official passports
and that it tends to favor a few officials with a financial
benefit that is not universally available.™

We have a copy of your March 19, 1985, guidance on this
guestion. The purpose of this letter is to provide you with
the opportunity to address the specific concerns of the
reguestor, quoted above. We also would like to know whether
any White Bouse employees sold foreign cars acquired at
discount for profit before such sales were prohibited by your
March 19 memorandum.

We would appreciate your response as soon as possible to
assist us in preparing a timely answer to the Chairman's
reqguest. Margie Armen, 275-5544, is the attorney assigned to
this case.



B-217909
We have also requested comments from the Department of
State and the National Highway Traffic Safety Administration.
Sincerely yours,

Robert H. Bunter
Assistant General Counsel



THE WHITE HOUSE

WASHINGTON

May 15, 1985

MEMORANDUM FOR FRED F. FIELDING

FROM: JOEN G. ROBERTW

SUBJECT: BMW Inguiry from GAO

In response to your gquestions on my May 10 memorandum on the
above subject:

1. The State press guidance is attached at Tab A. The
pertinent guidance is that "under State Department regula-
tions, the only inhibition on our employees receiving
financial benefits from private sources is that the source
not be regulated by or have business with the State Depart-
ment." I think we should retain the language in my draft
reply to the effect that State regulations do not prohibit
[as opposed to permit] the acceptance of discounts.

2. The official OGE position, relayed to me at
4:20 p.m. this afternoon, is that such discounts are
generally not gifts, although they could be gifts if they
"do not reflect commercial reality."™ This makes sense. A
90 percent discount could well be a gift; the discopunts at
issue here were not.

I have now received the NHTSA draft reply, attached at

Tab B. The draft appropriately concludes that it would be
illegal for a NHTSA employee to accept a discount from a car
manufacturer, in light of the regulatory responsibilities of
that agency. The last sentence on the first page, however,
states that discounts are governed by Departmental regula-
tion relating to the acceptance of gifts, contrary to our
and OGE's wview.

If you agree, I will suggest that the NHTSA reply drop that
sentence. I will also ask State to beef up its reply, in
part by answering the gift guestion (you will note the State
press guidance concludes discounts are not gifts).

Attachments
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March 5, 1985

DIPLOMATIC PASSPORTS

Q: 1Is it common practice fordiplomatic passport
holders to get discounts?

A: We don't know. Discounts are occasionally offered in
foreign countries by private companies. We have no compilation
of companies offering such discounts.

Q: 1Is it ethical?
A: Under State Department regulations, the only inhibition on our
employees receiving financial benefits from private sources is
that the source not be regulated by or have business with

the State Department.

Q: 1Isn't it the same as a gift?
A: It seems to us that a discount is a sales promotion device --

not a gift.



3/5 -
Q. What is the policy concerning issuance of diplométic
passports?

A. Diplomatic passports are issued to foreign service officers
and other persons conducting government business of a diplomatic
nature. This includes: the President and his personal
representatives, the Vice President, Cabinet Secretaries, Supreme
Court Justices and others who travel abroad specifically to
represent the U.5. or to act as its diplomatic agents.

Q0. WHy is Michael Deaver entitled to adiplomatic passport?
A. Mr. Deaver is entitled to a diplomatic passport as the

President's personal representative whenever he travels abroad on
official U.S. government business.
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US.Department Otfice of the Chief Counse
of Transportation

National Highway . -
Traffic Sofety -
Administration

NOTE TO: John Roberts
0ffice of White House Counsel

Per our discussion, sttachedis a draft
copy of our response to the GAO incuiry
concerning diplomatic passports.

If you have any guestions or comments,
please feel free to call me (}426-9511)
or Judy Kaleta of my o?;ice (L26-183L).

Chief Counsel
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US.Department 400 Seventh Street, SW.
of Transportation R Washington, D.C. 20590
National Highway )

Traffic Safety -~

Administration

Robert H. Hunter, Esq.

Assistant General Counsel

United States General Accounting Office
Washington, D.C. 20548

Dear Mr. Hunter:

This is in response to your letter of April 18, 1985, concerning the use of
official diplomatic passports by Government employees to secure discounts
on foreign-made cars. 0Official passports have been issued to fifty-five
employees of the National Highway Traffic Safety Administration. We have
canvassed all present Agency employees who have received such passports,
and none of them has used his or her passport to obtain such a discount.

The efficient operation of the Government requires continued public
confidence in its employees. Therefore, regulations were promulgated
concerning the ethical conduct of Department of Transportation employees.
49 CFR Part 99. The regulations generally provide that each employee
shall avoid any action which might create the appearance of private gain or
losing complete independence or impartiality. 49 CFR 99.735-7. In
addition, employees are prohibited from accepting any gift or other thing
of monetary value from a person who has an interest which may be substan-
tially affected by the performance or nonperformance of that employee's
official duties. 49 CFR 99.735-9.

As a matter of both law and Agency policy, the acceptance of a discount
from a motor vehicle manufacturer or manufacturer of motor vehicle equip-
ment which inures to any employee merely because he or she has been issued
an official passport, or by virtue of any other official responsibility, is
prohibited conduct. Because the function of the National Highway Traffic
Safety Administration includes investigating safety defects in motor
vehicles and setting and enforcing fuel economy and safety performance
standards, receipt of a discount from an automobile manufacturer by agency
personnel could not help but create the appearance of impropriety. Such
discounts and special rates would be governed by Departmental regulations
relating to the acceptance of gifts.

o

SAFETY BELTS SBAVE LIVES



In light of your letter and the concerns expressed by the Congressional
Subcommittee, the Administrator has reminded Agency personnel of the
Departmental regulations concerning the acceptance of gifts and other
activities which could result in or have the appearance of impropriety.

Sincerely,

Jeffrey R. Miller
Chief Counsel
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WASHINGTON
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MEMORANDUM FOR FRED F. FIELDING

FROM: JOHN G. ROBERT

SUBJECT: BMW Inguiry from GAO ™,

N
Attached is a draft response to the GAO inquiry on discounts
to those holding diplomatic passports. You should note the
following about the draft response:

° The last sentence of the second paragraph states that
State regulations on diplomatic passports do not prohibit
acceptance of discounts offered by foreign manufacturers on
the basis of holding such a passport. In my view it is not
accurate to assert -- as has been asserted in the past -- C&JVL'
that State regulations permit what happened in this case.
The pertinent State regulation permits "[alcceptance of LﬁﬁS/
rates and discounts offered to employees as a class.” L;
22 C.F.R. § 100.735-202(b) (4). The discounts in guestion (Y)ﬁ# (;;
were, as I understand it, offered only to holders of diplo- ~
matic passports, not any employee. (FJ

° The fourth paragraph discussion of why a discount is "owJ
not a "gift" had to walk a very fine line. A discount is % .
not a gift because the manufacturer gets something in \\‘Lﬁupri o

return. This point has to be made without suggesting that
what he gets in return is improper influence over an official.

GAO sent similar inguiries to State and the National Highway
Traffic Safety Administration. A draft of the State reply:
is attached. The reply is bizarre in that it does not
respond to the guestions GAO raised. Most of the letter
discusses a different issue -- sale abroad of items imported
into the foreign country under favorable conditions.

I have asked for but not yet received the NHTSA draft reply.
I have, however, been advised that the Administrator, Diane
K. Steed, purchased a foreign automobile in the United
States and arranged to and did pick it up in Europe.
According to NHTSA Chief Counsel Jeff Miller, she received
no discount of any sort. Miller told me that the NHTSA
reply would probably conclude that it would be unethical for
anyone at NHTSA to accept a discount from an automobile
manufacturer.
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